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ALUE  L.  WOOLEY,  Respt., 

V. 

JAMES  T.  HAYS  et  al.,  Appts. 

VlMOwri  Supreme  Court  (Biv,  Ko.  1)  — December  30^  1990, 

(—  Mo.  — ,  226  S.  W.  842.) 

Win  —  per  capita. 

1.  The  brothers  and  children  of  deceased  sisters  take  equally  per  capita 
under  a  will  by  a  bachelor,  leaving  his  property  to  his  lawful  heirs,  share 
and  share  alike. 

[S^  note  on  this  question  beginning  on  page  15.] 


Evidence  —  of  intention  in  will. 

2.  Parol  evidence  of  testator's 
statements  of  intention  with  respect  to 
disposing  of  his  property  is  inadmis- 
sible, whether  they  are  made  b^ore  or 
after  execution  of  the  will. 

CSee  28  R.  C.  L.  269, 280.] 

— MTianlwy  of  **lawful  heirs." 

3.  Parol  evidence  is  not  admissible 
as  to  the  meaning  of  the  words  "law- 
ful heirs**  in  a  will. 

—  circomstances  surrounding  testator. 

4.  Testimony  is  admissible  as  to  the 
circumstances  surrounding  the  tes- 
tator when  he  made  his  will,  such  as 
the  amount  and  character  of  his 
property,  his  relations  with  his  rel- 
atives yfh»  were  the  natural  objects  of 
his  bounty,  and  their  situation  and 
circumstances. 

[See  28  R.  C.  L.  270.] 

Will— enoatnaction — devise  to  heirai 
6.  Under  a  devise  to  heirs  or  lawful 
heirs,  without  more,  they  take  per 
16  A.L.R.— 1. 


stirpes  or  per  capita  the  same  as  they 
would  had  testator  died  intestate. 
[See  28  R.  C.  L.  268.] 

—  effect  of  ^'share  and  share  alike." 

6.  Under  a  devise  to  heirs  or  law- 
ful heirs,  "share  and  share  alike," 

.  the  beneficiaries,  although  related  In 
different  degrees  to  testator,  are 
treated  as  constituting  but  one  class 
of  devisees  who  will  take  equally  per 
capita  unless  by  the  will  they  are  sep- 
arated into  different  classes,  or  there 
is  something  in  the  will  showing  a 
different  intent. 

[See  28  R.  G.  L.  267.] 

—  giving  meaning  to  every  wmrd. 

7.  Every  word  and  phrase  must  be 
given  effect  in  construing  a  will,  un- 
less the  court  is  satisfied  that  no 
special  effect  was  Intended  to  be  given 
to  a  particular  word  or  phrase,  under 
a  statute  directing  all  courts  to  have 
due  regard  to  the  directions  of  the 
will  and  the  true  intent  and  meaning 
of  the  testator. 

[See  28  R.  C.  L.  217.] 
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Appeal  by  defendants  from  a  judsrment  of  the  Circuit  Court  for  Noda- 
way County  (Dawson,  J.)  in  favor  of  plaintiff  in  a  suit  for  tiie  partition 
of  certain  real  estate.  Affirmed. 

The  facta  are  stated  in  the  Commissioner's  opinion. 


Messrs.  Cook  &  Cummins  for  appel- 
lants. 

Messrs.  Shinabarffar,  Blagg,  &  Elli- 
son, for  respondents : 

The  intention  of  the  testator  must 
be  gathered  from  the  four  comers  of 
the  will  itself,  without  recourse  to 
extrinsic  evidence,  unless  the  lan- 
guasre  of  the  instrument  is  ambiguous 
or  provokes  an  ambiguity  when  ap- 
plied to  the  external  facts;  and  even 
then  the  evidence  is  admissible  only 
to  explain  the  will,  and  not  to  contra- 
dict it. 

30  Am.  &  Eng.  Enc.  Law,  2d  ed.  673; 
40  Cyc.  1427-1436;  Gibson  v.  Gibson, 
280  Mo.  519,  219  S.  W.  561;  Middleton 
V.  Dudding.  —  Mo.  — ,  183  S.  W.  443; 
Griffith  v.  Witten,  252  Mo.  627,  161  S. 
W.  708;  Brown  v.  Tuschoff,  235  Mo. 
449,  138  S.  W.  497;  Lehnhoff  v.  Theine, 
184  Mo.  346,  83  S.  W.  469;  Roberts  v. 
Grume.  173  Mo.  572,  73  S.  W.  662; 
Krechter  v.  Grofe,  166  Mo.  385,  66  S. 
W.  358;  Webb  v,  Hayden,  166  Mo.  39, 
65  S.  W.  760;  Hurst  v.  Von  de  Veld, 
158  Mo.  239,  58  S.  W.  1056;  McMillan 
V.  Farrow,  141  Mo.  55,  41  S.  W.  «90; 
Garth  v.  Garth,  139  Mo.  456,  41  S.  W. 
238;  Mersman  v.  Mersman,  136  Mo. 
244,  37  W.  909;  Nichols  v.  Boswell, 
103  Mo.  151,  15  S.  W.  343;  Thompson 
V.  Ish,  99  Mo.  160,  17  Am.  St.  Rep. 
552,  12  S.  W.  510;  Hall  v.  Stephens,  65 
Mo.  670,  27  Am.  Rep.  302;  Asbury  v. 
Shain,  191  Mo.  App.  667,  177  S.  W. 
666;  State  ex  rel.  Gordon  v.  McVeigh, 
181  Mo.  App.  566,  164  S.  W.  673; 
Snyder  v.  Toler,  179  Mo.  App.  376,  166 
S.  W.  1059;  Missouri  Baptist  Sani- 
tarium V.  McCune,  112  Mo.  App.  332, 
87  S.  W.  93;  Kirkland  v.  Conway,  116 
111.  438,  6  N.  E.  59;  Rapp  v.  Reehling, 
124  Ind.  36,  7  L.R.A.  498,  23  N.  E. 
777;  Re  Denfeld,  166  Mass.  265,  30  N. 
E.  1018;  Foster  v.  Smith,  156  Mass. 
379,  31  N.  E.  291;  Priest  v.  Lackey,  140 
Ind.  399,  39  N.  E.  54;  Engelthaler  v. 
Engelthaler,  196  111.  230,  63  N.  E.  669; 
Vestal  V.  Garrett,  197  111.  398,  64  N. 
E.  345;  Best  v.  Berry,  189  Mass.  510, 
109  Am.  St.  Rep.  651,  75  N.  E.  743; 
Lomax  v.  Lomax,  6  L.R.A.CN.S.)  942, 
and  note,  218  111.  629,  75  N.  E.  1076; 
Nice  V.  Nice,  275  111.  397,  114  N.  E. 
140;  Wheeler  v.  Wood,  104  Mich.  414, 
62  N.  W.  577;  De  Freese  v.  Lake,  109 
Mich.  415,  32  hJR.A.  744.  63  Am.  St. 
Rep.  684.  67  N.  W.  606;  Gilmore  v. 


Jenkins,  129  Iowa,  686, 106  N.  W.  1^.  6 
Ann.  Gas.  1008;  M'AUister  v.  Tate.  46 
S.  C.  L.  (11  Rich.)  509,  73  Am.  Dec. 
119;  Hill  V.  Felton,  47  Ga.  455.  15  Am. 
Rep.  643;  Wilson  v.  Storthz,  117  Ark'. 
418,  175  S.  W.  45;  Wyatt  v.  Henry,  121 
Ark.  479,  181  S.  W.  297;  Calloway  v. 
Calloway  (Calloway  v.  White)  171 
Ky.  366,  L.R.A,1917A,  1210,  188  S.  W. 
410;  Carroll  v.  Cave  Hill  Cemetery  Co. 
172  Ky.  204,  189  S.  W.  186. 

The  expression  "lawful  heirs"  means 
.the  same  as  heirs  at  law  or  heirs. 

Hockaday  v.  Lynn,  200  Mo.  456,  8 
L.R.A.(N.S.)  117,  118  Am.  St  Rep. 
672,  98  S.  W.  585,  9  Ann.  Gas.  775; 
Harrell  v.  Hagan,  147  N.  C.  Ill,  12  Am. 
St.  Rep.  639,  60  S.  E.  909;  Wool  v. 
Fleetwood,  136  N.  C.  460,  67  L.R.A. 
444,  48  S.  E.  785;  Stisser  v.  Stisser, 
235  111.  207,  85  N.  E,  240. 

The  word  "heirs"  has  a  definite 
meaning. 

Re  Cupples,  272  Mo.  465,  199  S.  W. 
656;  Tevis  v.  Tevis,  259  Mo.  19,  167  S. 
W.  1003.  Ann.  Gas.  1917A,  865;  Wad- 
dle V.  Frazier.  245  Mo.  391,  151  S.  W. 
87;  Rozier  v.  Graham,  146  Mo.  352,  48 
S.  W.  470;  Jarboe  v.  Hky,  122  Ho.  341. 
26  S.  W.  968. 

When  used  in  a  will,  the'  word 
"heirs"  is  to  be  given  its  usual  legal 
significance  except  where  the  context 
compels  some  other  interpretation. 

SO  Am.  &  Eng.  Enc.  Law,  2d  ed.  671; 
40  Cyc.  1459;  Gillilan  v.  Gillilan,  278 
Mo.  99,  212  S.  W.  348;  Tevis  v.  Tevis, 
259  Mo.  37,  167  S.  W.  1003,  Ann.  Gas. 
1917 A,  865;  Eckle  v.  Ryland,  256  Mo. 
424,  165  S.  W.  1035;  Brown  v. 
Tuschoff,  235  Mo.  449,  138  S.  W.  497; 
Roberts  v.  Grume,  173  Mo.  572,  73  S. 
W.  662;  Records  v.  Fields,  155  Mo.  314, 
55  S.  W.  1021;  Drake  v.  Crane,  127  Mo. 
86,  27  L.R.A.  663,  29  S.  W.  990;  Em- 
merson  v.  Hughes,  110  Mo.  627,  19  S. 
W.  979;  Maguire  v.  Moore,  108  Mo. 
267,  18  S.  W.  897;  Walker  v.  Peters, 
139  Mo.  App.  681,  124  S.  W.  35;  Gib- 
bons v.  Ward.  115  Ark.  184,  171  S.  W. 
90;  Hunting  v,  Jones,  —  Tex,  Civ.  App. 
—  183  S.  W.  858;  Scruggs  v.  May- 
berry,  135  Tenn.  686,  188  S.  W.  207; 
Graig  v.  McFadden,  —  Tex.  Civ.  App. 
— ,  191  S.  W.  203;  Johnson  v.  Brasing- 
ton,  156  N.  Y.  181,  60  N.  E.  869;  Hoke 
V.  Jackman,  182  Ind.  536,  107  N.  E. 
65;  McGinnis  v.  Campbell,  274  111.  82, 
118  N.  E.  102. 
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Th6  fact  that  two  living  persons, 
John  W.  Barber  and  William  F.  Bar- 
ber, are  excepted  from  the  class  desig- 
nated by  the  will  as  "lawful  heirs," 
does  not  call  for  an  interpretation  of 
the  word  "heirs"  different  from  ita 
usual  legal  significance. 

Minotv.  Harris,  132  Mass.  628;  Keel- 
er  T.  Keeler,  39  Vt  550. 

A  devise  to  "heirs"  or  the  members 
of  one  designated  class,  "share  and 
share  alike/'  entitles  the  individuals 
indicated  to  take  per  capita,  or  equi^- 

ly. 

80  Am.  &  Eng.  Enc.  Law,  2d  ed.  731- 
733;  40  Cyc.  1490;  AlUaon  v.  Ghaney, 
63  Ho.  279;  Preston  v.  Brant,  96  Mo. 
562,  10  S.  W.  78;  Maguire  v.  Moore, 
108  Mo.  267,  18  S.  W.  897;  Bixey  v. 
Stuckey,  129  Mo.  877,  31  S.  W.  770; 
Garesche  v.  Levering  Invest.  Go.  146 
Mo.  436,  46  L.R.A.  232,  48  S.  W.  653; 
Records  v.  Fields,  166  Mo.  314,  55  S. 
W.  1021;  Re  Mays,  197  Mo.  App.  656, 
196  S.  W.  1039;  Bisson  v.  West  Shore 
R.  Co.  143  N.  Y.  126,  38  N.  E.  104; 
Laisure  v.  Richards,  66  Ind.  App.  301, 
103  N.  E.  679;  Kling  v.  Schnellbecker, 
107  Iowa,  636,  78  N.  W.  673;  Johnson 
V.  Bodine,  108  Iowa,  594,  79  N.  W.  348; 
Knotson  v.  Vidders,  126  Iowa,  511, 102 
N.  W.  433;  Kalbach  v.  Clark,  133  Iowa, 
216,  12  L.R.A.CN.S.)  801,  110  N.  W. 
599,  12  Ann.  Cas.  647;  Parker  v.  Fax- 
worthy,  167  Iowa,  649,  149  N.  W.  879; 
Doe  ex  dem.  Kean  v.  Roe,  2  Uarr. 
(Del.)  103,  29  Am.  Dec.  336;  Farmer 
V.  Kimball,  46  N.  H.  436,  88  Am.  Dec. 
219;  Allen  v.  Allen,  13  S.  G.  612,  36 
Am.  Rep.  716;  Dukea  v.  Faulk,  87  S. 
0.  255,  34  Am.  St.  Rep.  746,  16  S.  E. 
122;  Mooney  v.  Furpus,  70  Ohio  St. 
67,  70  N.  E.  894. 

Even  if  the  will  be  regarded  as  am- 
biguous, parol  testimony  as  to  direc- 
tions or  declarations  of  the  testator 
respecting  his  intention  is  incompe- 
tent. 

Mudd  V.  Cunningham,  —  Mo.  — 1 181 
S.  W.  386;  Snyder  v.  Toler,  179  Mo, 
App.  876,  166  S.  W.  1059. 

Small,  C,  filed  the  followins:  opin- 
ion: 

L  Appeal  from  the  circuit  court 
of  Livingston  county.  In  this  suit 
for  partition,  there  is  but  one  ques- 
tion for  our  determination,  and  that 
is  whether,  by  the  will  of  John  G. 
Hays,  bachelor,  deceased,  he  devised 
the  lands  to  his  three  brothers  and 
tiie  children  of  three  of  his  deceased 
sisters,  per  capita,  as  contended  by 
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plaintiff,  or  per  stirpes,  as  contended 
by  defendants.  The  deceased  had  a 
fourth  sister,  Clarissa,  who  was  also 
deceased,  and  left  two  children,  John 
W.  and  William  F.  Barber,  to  whom 
the  testator  gave  the  sum  of  $1, 
**they  having  been  amply  provided 
for."  There  is  no  controversy  as  to 
this  provision  of  the  wilL 

The  will  to  be  construed,  omitting 
the  formal  introduction  and  the  last 
clause  appointing  the  executors,  is  as 
follows :  "After  all  my  lawful  debts 
are  paid  and  discharged,  the  residue 
of  my  estate,  real  and  personal,  I 
give  and  bequeath  to  my  lawful 
heirs,  share  and  share  alike.  Ex- 
cept John  W.  Barber  and  William  F. 
Barber,  heirs  of  my  sistdr,  Clarissa, 
who  I  give  the  sum  of  $1  each.  They 
having  been  amply  provided  for." 

The  defendants  in  their  answer 
set  up  that  it  was  the  intention  of 
the  testator  that  the  three  brothers 
and  the  children  of  the  three  de- 
ceased sisters  should  take  per 
stirpes;  that  the  will  was  written 
during  the  last  illness  of  the  testa- 
tor, and  within  a  few  hours  of  his 
death;  that  W.  H.  Montgomery,  a 
banker  and  friend  of  the  deceased, 
drew  the  will,  and  was  not  familiar 
with  the  technical  meaning  of  le^ 
phrases ;  that  the  testator  informed 
the  scrivener  that  he  desired  his  es- 
tate equally  divided  among  his 
brothers  and  sisters,  except  as  to  his 
deceased  sister,  Clarissa,  whose 
heirs  were  to  have  $1  each,  because 
they  were  already  provided  for; 
thdt  said  scrivener  undertook  to  fol- 
low the  testator's  instructions  and 
to  so  word  the  will  as -to  divide  the 
estate  in  six  equal  parts  among  the 
testator's  three  brothers  and  three 
deceased  sisters,  and  that  said 
scrivener,  believing  that  the  three 
living  brothers  and  three  deceased 
sisters  would.  In  law,  constitute  the 
lawful  heirs  of  the  testator,  and 
for  the  purpose  of  carrying  out  the 
instructions  of  the  testator,  wrote 
the  will  in  the  words  hereinbefore 
set  out,  and  the  testator  executed 
said  will  in  the  confident  belief  that 
the  meaning  of  the  words  of  his 
will  was  Buch  as,  in  law,'  would 
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carry  out  his  intention  to  divide  his 
estate  into  six  equal  parts^  one 
share  to  each  of  his  three  living 
brothers,  and  one  share  to  the  re- 
spective heirs  of  each  of.  his  three 
deceased  sisters ;  that  if,  by  the  use 
of  the  words  "lawful  heirs"  in  the 
will,  such  intention  of  the  testator 
was  not  clearly  expressed,  such  fail- 
ure was  caused  by  the  mistake  of 
the  testator  and  the  scrivener  as  to 
the  technical  meaning  of  the  words 
"lawful  issue."  Wherefore  the  de- 
fendants prayed  that  the  will  be  con- 
strued to  devise  the  property  per 
stirpes,  and  that  it  be  so' divided,  etc. 

On  the  trial,  W.  H.  Montgomery, 
over  the  plaintiff's  objections  and 
subject  to  the  reservation  on  the 
part  of  the  court  to  strike  out  his 
testimony  if  the  court  concluded  it 
was  ina^issible,  testified  substan- 
tially as  follows,  on  direct  examina- 
tion: That  the  testator  told  him 
that  "he  wanted  his  property  di- 
vided among  his  family,  with  the  ex- 
ception of  John  and  Will  Barber, 
who  were  provided  for  as  it  was,  and 
that,  when  he  (Montgomery)  wrote 
the  will  and  used  the  words  'lawful 
heirs,'  he  used  the  words  to  desig- 
nate the  brothers  and  sisters  of 
John  G.  Hays,  testator,  and  was  at- 
tempting to  carry  out  the  instruc- 
tions of  said  Hays,  as  he  understood 
them,  and  witness  put  the  words 
^lawful  heirs'  in  said  will  to  mean 
the  brothers  and  sisters  of  said 
Hays,  or  their  representatives." 

On  cross-examination,  the  wit- 
ness said  he  did  not  know  whether 
testator's  sisters,  except  the  one 
(Belle)  who  died  without  issue, 
were  dead  or  not  at  the  time  the 
will  was  written. 

Q.  The  point  about  it  all  is  that 
the  directions  that  he  gave  you,  as  I 
understood  your  testimony,  prior  to 
the  making  of  this  will,  were  that 
he  wanted  his  property  to  go  to 
his  family? 

A.  Yes,  sir. 

Q.  And  you  wrote  the  will,  and 
wrote  it  as  it  is  here  in  evidence? 
A.  Yes,  sir. 

Q,  And  read  it  over  to  him,  and 
he  said  it  was  all  right  without  any 
changes? 


CRTS,  ANNOTATED.        [16  A.LJt 

A.  I  didn't  change  it  any. 

Q.  Didn't  I  understand  you  to  say 
that  you  asked  him  if  it  was  all 
right? 

A.  He  said  it  was.  There  was  no 
change  made  in  the  will. 

James  Hays,  a  brother  of  the  de- 
ceased, und^  same  objection  and 
reservation,  testified  that,  immedi- 
ately after  making  the  will,  the  tes- 
tator talked  to  him  about  it,  and 
said:  "It  is  all  fixed,  Jim.  I  cut  out 
the  Barbers.  I  want  my  estate  to 
go  to  my  brothers  and  sisters." 

The  evidence  further  showed  that 
besides  the  two  Barber  boys,  grand- 
children of  the  'testator's  deceased 
sister,  Clarissa,  the  testator  left  the 
following  nieces  and  nephews;  Mrs. 
A.  C.  Barber,  only  child  of  his  de- 
ceased sister,  Ann  Coston;  Allie  L. 
Wooley,  Ernest  Hudson,  and  Lillie 
Ferrell,  only  children  of  testator's 
deceased  sister,  Mary  Hudson ;  Rich- 
ard (Boston,  Edith  Baker,  and  Mabel 
Bateman,  only  children  of  testator's 
deceased  sister,  Mattie  Coston.  Tes- 
tator's surviving  brothers  were  Wil- 
liam R.  Hays,  James  T.  Hays,  and 
Joseph  Hays.  Joseph  Hays  was  of 
unsound  mind  in  the  insane  asylum. 
The  testator  was  about  seventy-two 
years  old  at  the  time  of  his  death 
and  at  the  date  of  his  will.  February 
19,  1916.  He  died  in  St.  Louis, 
where  he  had  gone  on  business,  and 
was  suddenly  taken  ill  and  died  of 
pneumonia.  He  was  a  farmer  and 
lived  on  his  farm  with  the  family  of 
the  son  of  his  brother  James,  about 
1^  miles  north  of  Skidmore,  Noda- 
way county.  He  lived  there  with 
his  nephew  about  a  year  before  he 
died;  prior  to  that,  his  maiden  sis- 
ter. Belle,  who  died  in  1915,  kept 
house  for  him.  None  of  the  chil- 
dren of  Mrs.  Hudson  lived  in  Noda- 
way county  when  testator  died. 
One  of  them,  Mrs.  Wooley,  lived  in 
Kansas  City,  and  another,  Lillie 
Ferrell,  lived  near  Weston,  Missouri, 
and  the  son  lived  somewhere  north. 
They  had  been  gone  from  Nodaway 
county  from  three  to  five  years. 
They  were  on  good  terms  with  the 
testator.  He  went  to  see  them  sev- 
eral times.  Two  of  the  Mattie  Cos- 
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ton  children  lived  in  Colorado,  one 
in  the  state  of  *  Washington.  The 
two  girla  were  married  and  had 
families.  The  boy  was  not  married. 
Mrs.  A.  C.  Barber,  the  only  child  of 
testator's  sister,  Ann  Coston,  lived 
at  Skidmore.  Testator  was  on 
friendly  terms  with  his  three 
brothers,  as  well  as  with  Mrs.  Ber- 
ber. They  visited  one  another  fre- 
quently. Testator  cared  for  his  twin 
brother,  Joseph,  who  was  of  un- 
sound mind,  most  of  the  time  after 
he  became  insane,  and  had  been  his 
guardian.  James  T.  was  Joseph's 
guardian  part  of  the  time,  and  se- 
cured a  pension  and  increase  of  pen- 
sion for  him,  of  $18  per  month. 
Joseph's  board  cost  $20  per  month. 
The  other  two  brothers,  James  and 
William,  were  comfortably  situated 
financially.  One  of  them,  James, 
had  seven  children  and  four  grand- 
children. The  other,  William,  had 
four  children.  Joseph  was  a  bache- 
lor and  had  nothing  but  his  pension. 
The  nieces  and  nephews,  except  the 
Barber  boys,  were  in  comparatively 
poor  circumstances. 

The  abstract  of  the  record  does 
not  show  the  value  of  the  property 
of  the  deceased ;  but  in  their  state- 
ment of  the  case  appellants'  learned 
counsel  say  that  he  left  a  large  tract 
of  land  in  Nodaway  county,  which 
respondent's  learned  counsel  say 
was  worth,  after  paying  all  debts, 
about  $45,000. 

The  circuit  court,  in  rendering 
its  decree,  struck  out  the  testimony 
of  Montgomery  as  to  the  directions 
of  the  testator  and  his  understand- 
ing and  intention  in  the  use  of  the 
words  "lawful  issue"  in  the  will,  and 
also  struck  out  that  part  of  the  tes- 
timony of  James  T.  Hays,  showing 
the  declarations  of  the  testator  as 
to  how  he  had  disposed  of  his  prop- 
erty by  his  will.  Thereupon  the 
court  ruled  that,  in  and  by  said  will, 
the  estate  in  question  was  divided 
per  capita,  and  that  each  of  the  tes- 
tator's brothers  and  each  of  his 
nieces  and  nephews  received  the 
same  portion  thereof,  to  wit,  one 
tenth. 
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Failing  to  obtain  a  new  trial,  de- 
fendants appealed  to  this  court. 

II.  A  will  is  required  to  be  in 
writing,  and  therefore  parol  evi- 
dence as  to  what  the  testator  said 
as  to  his  intention,  either  before  or 
after  his  will  was  B^„«««f 
made,  is  clearly  in-  i-teBtion  ■> 
competent.    Conse-  "  * 
quently,  the  lower  court  made  no 
error  in  striking  out  the  oral  testi- 
mony of  the  witnesses  Montgomery 
and  James  T.  Hays,  which  it  ex- 
cluded.  Hurst  V.  Von  de  Veld,  158 
Mo.  loc.  cit.  247, 58  S.  W.  1056. 

In  the  cases  cited  by  learned  coun- 
sel for  appellants,  to  wit,  Rlggs  v. 
Myers,  20  Mo.  243 ;  Creasy  v.  Alver- 
son,  43  Mo.  13;  Thomson  v.  Thom- 
son, 115  Mo.  56,  21  S.  W.  1085, 1128 ; 
Gordon  v.  Burns,  141  Mo.  602,  43  S. 
W.  642;  Willard  v.  Darxah,  168  Mo. 
660,  90  Am.  St.  Rep.  468,  68  S.  W. 
1023,  and  other  cases,  parol  testi- 
mony was  permitted  to  identify  the 
property  of  the  testator,  or  the  cor- 
rect name  of  a  devisee,  so  as  to  put 
the  court  in  the  testator's  position 
in  order  to  interpret  the  words  of 
his  will  correctly.  No  parol  testi- 
mony of  what  the  testator  said  as  to 
his  intention  or  w,hat.the  scrivener 
meant  by  the  words  used  in  the  will 
was  admitted.  To  admit  such  testi- 
mony would  be  to  permit  wills  to  be 
made  by  parol,  and  would,  in  effect, 
repeal  the  statute  requiring  them  to 
be  in  writing. 

Nor  do  the  words  "lawful  heirs" 
create  any   ambiguity,  latent  or 
otherwise.   Those  words  are  as  cer- 
tain in  their  meaning  as  any  words 
of  the  English  language  can  be.  In- 
deed, the  Statute  of  Descent  and 
Distribution  very  clearly  fixes  and 
defines  their  meaning.  Consequent- 
ly, direct  parol  evi- 
dence, such  as  was  t;"*oi*S* 
offered  below,  was 
not  admissible  to  explain  or  vary 
their  import  or  use  in  the  will  in 
this  case. 

III.  But  the  circumstances  sur- 
rounding the  testator  when  he  made 
his  will,  such  as  the  amount  and 
character  of  his  property,  his  rela- 
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tioDs  with  his  relatives  who  were 
-«ireom.t««-  the  natuTal  objects 
■urroDttdlnar         01  hi9  Douuty,  auQ 

t«.««tor.  jjjgjj.  situation  and 

circumstances,  were  admissible,  to 
place  the  court  as  nearly  as  may  be 
in  the  testator's  situation,  so  that 
his  true  intent  and  meaning,  as 
shown  by  his  will,  viewed  as  he 
viewed  it,  can  be  ascertained  and 
followed  as  required  by  our  statute 
<§  583,  Rev.  Stat.  1909).  Hall  t. 
Stephens,  65  Mo.  677,  27  Am.  Rep. 
302 ;  McMahan  v.  Hubbard,  217  Mo. 
638-640,  118  S.  W.  481;  Willard  v. 
Darrah,  168  Mo.  667,  90  Am.  St. 
Rep.  468,  68  S.  W.  1023. 

rv.  It  is  true  that  in  will  cases 
precedents  are  of  little  value,  be- 
cause eafh  will,  and  the  circum- 
stances under  which  it  was  made  is 
generally  different  from  every  other 
will,  and  made  under  different  cir- 
cumstances. But  the  primary 
meaning  of  certain  words  and 
phrases,  by  often-repeated  rulings 
of  the  courts,  may  become  so  fixed 
as  to  compel  the  belief  that  in  other 
cases  such  words  and  phrases  were 
used  in  their  established  sense. 
The  whole  difficulty  in  this  case 
arises  from  the  use  of  the  words 
'*share  and  share  alike,*'  in  the 
second  clause  of  the  testator's 
will.  It  seems  that  it  is  well 
established  by  the  decided  cases 
that  where  the  testator  devises  his 
property  to  "his  heirs"  or  "lawful 
heirs,"  without  more,  they  take  per 

WIll-«o«.tr«c-  stirpes  or  per  cap- 
tion—devlae  to  ita,  the  same  as 
they  would  had  the 
testator  died  intestate.  30  Am.  & 
Eng.  Enc.  Law,  2d  ed.  p.  730,  and 
cases  cited.  But  where  tiie  devise  is 
to  the  testator's  '"heirs"  or  'Tawful 
heirs,"  "share  and  share  alike,"  or 
using  other  words  imi)orting  an 
equal  division,  the  "heirs"  or  "law- 
ful heirs,"  although  related  in  differ- 
ent degrees  to  the  testator,  as 
brothers  and  sisters  and  nieces  and 
nephews,  are  treated  as  constituting 
-iirect  •<  ?>ttt  one  class  of  dev- 

and  mhmwm  ISOeS  WhO  Will  take 

■    **  equally  per  capita 

unless  by  the  will  they  are  separated 


into  different  classes,  or  there  is 
something  in  the  will  showing  a  dif- 
ferent intent.  30  Am.  &  Eng.  Enc. 
Law,  2d  ed.  p.  731,  and  cases  cited: 
40  Cyc.  p.  1490;  Records  v.  Fields 
155  Mo.  314, 324, 325,  55  S.  W.  1021 ; 
Ee  Mays,  197  Mo.  App.  555, 660-564, 
196  S.  W.  1039;  Mclntire  v.  Mcln- 
tirt,  192  U.  S.  116,  48  L.  ed.  371,  24 
Sup.  Ct.  Rep.  196;  Kling  v.  Schnell- 
becker,  107  Iowa,  636, 78  N.  W.  673; 
Johnson  v.  Bodine,  108  Iowa,  594,  79 
N.  W.  348;  Kalbach  v.  Clark,  133 
Iowa,  215, 12  L.R.A.(N.S.)  801. 110 
N.  W.  599,  12  Ann.  Cas.  647;  Doe 
ex  dem.  Kean  v.  Roe,  2  Harr.  (DeL) 
103,  29  Am.  Dec.  336;  Farmer  v. 
KunbaH,  46  N.  H.  435,  88  Am.  Dec. 
219 ;  Dukes  v.  Faulk,  37  S.  C.  255,  34 
Am.  St.  Bep.  745,  16  S.  £.  122; 
Mooney  v.  Purpus,  70  Ohio  St.  57, 
70  N.  E.  894;  Laisure  v.  Rich- 
ards, 56  Ind.  App.  301,  103  N. 
£.  679;  Ramsey  v.  Stephenson,  34 
Or.  408,  56  Pac.  520,  57  Pac.  195; 
Walker  v.  Webster,  95  Va.  377.  28 
S.  E.  570;  Richards  v.  MiUer,  62  III. 
417;  Hiil  V.  Bowers,  120  Mass.  135. 
The  rule  is  illustrated  by  the  deci- 
sion of  this  court  in  Records  v. 
Fields,  155  Mo.  314,  55  S.  W.  1021, 
supra.  There,  the  will  provided  that 
the  testator's  property  should  be 
"equally  divided  between  the  heirs 
of  William  and  James,  deceased," 
both  of  whom  were  brothers  of  the 
testator.    It  was  held  that  two 
classes  of  devisees  were  created, — 
one,  the  heirs  of  William,  and  the 
other,  the  heirs  of  James, — and  they 
each  took  half  of  the  estate;  but 
that  the  children  and  grandchildren 
of  William  constituted  but  one  class 
as  between  themselves,  and  took 
equally  per  capita.  In  Re  Mays,  197 
Mo.  App.  555,  196  S.  W.  1039,  su- 
pra, the  St.  Louis  court  of  appeals 
had  occasion  to  consider  the  law  on 
this  subject  quite  thoroughly,  and 
announces  its  conclusion,  in  which 
we  concur,  on  page  564  of  197  Mo. 
App.,  as  follows :  "The  common-law 
rule   prevailing  throughout  this 
country  [is]  to  the  effect  that  the 
settled  legal  construction  of  the 
words  'equally  to  be  divided,*  or 
equivalent  terms,  when  used  in  a 


Digitized  by  Google 


will,  are  to  cause  an  equal  division  of 
the  property  per  capita  and  not  per 
stirpes,  whether  the  devisees  be 
children  and  grandchildren,  brothers 
or  sisters,  or  nieces  and  nephews,  or 
strangers  in  blood  to  the  testator." 

V.  Ai^llants  do  not  seriously 
deny  that  this  is  the  usual  rule  es- 
tablished by  the  case  law,  but  con- 
tend that  under  our  statute  (§  583, 
Rev.  Stat.  1909),  which  commands, 
"All  courts  and  others  concerned  in 
the  execution  of  last  wills  shall  have 
due  regard  to  the  directions  of  the 
will,  and  the.true  intent  and  mean- 
ine:  of  the  testator,  in  all  matters 
brought  before  them,"  an  extra  in- 
junction is  placed  upon  the  con- 
science of  the  court  to  disregard 
mere  technicalities  and  artificial 
rules  of  construction  and  follow  the 
real  spirit  and  intent  of  the  testator, 
as  shown  by  his  whole  will  and  cir- 
cumstances.  In  this  we  concur. 
-mi^mm  But  every  word  and 

^«t*  evcrr  phrase  must  also  be 
given  effect  lest  we 
miss  the  true  intent  and  meaning  of 
the  testator — unless,  indeed,  we  are 
satisfied  that  no  special  effect  was 
intended  to  be  given  to  a  particular 
word  or  phitise,  and  its  use  was  a 
mere  formality  signifying  nothing, 
or  its  meamng  was  qualified  or  neu- 
tralized by  other  provisions  of  the 
will,  which '  we  cannot  find  is  the 
case  here. 

It  is  suggested,  in  this  case,  that 
the  sole  puipose  of  the  testator  in 
making  a  wUl  at  all  was  simply  to 
disinherit  the  two  Barber  boys,  be- 
cause they  were  otherwise  amply 
provided  for,  and  that,  but  for  this 
fact,  the  testator  would  have  made 
no  will,  but  permitted  his  property 
to  descend  according  to  law,  in 
which  .case  his  lawful  heirs  would 
have  taken  per  stirpes,  and  not  per 
capita;  that  he  intended  to  make  no 
cluinge  in  the  lawful  course  of  dis- 
tribution of  his  property  after  his 
death  except  as  to  the  two  Barbers; 
that  he  made  no  special  legacies  nor 
bequests  whatever,  but  devised  his 
property  generally  to  his  lawful 
heirs,  sh^  and  share  alike,  and 
tiiereby  intended  it  to  go  to  them 
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share  and  share  aHke,  per  stirpes, 
and  not  per  capita.  While  the  ar- 
gument is  plausible,  it  is  not  suf- 
ficiently firmly  founded  on  the  lan- 
guage of  the  will  and  the  circum- 
stances of  the  testator  to  take  this 
case  out  of  the  general  rule  noted  in 
the  preceding  paragraph  of  this 
opinion.  Indeed,  the  language  of 
the  clause  devising  the  property  to 
his  lawful  heirs  "share  and  share 
alike,"  except  the  two  Barbers,  who 
shall  only  receive  $1,  in  itself  bears 
some  indication  that  the  testator 
thought  they'  would  get  an  equal 
share  under  his  will  with  the  rest  of 
his  heirs,  unless  they  were  excluded. 
But,  however  that  may  be,  clear 
it  is  that  they  were  excluded 
because  they  were  "amply  provided 
for."  The  will  expressly  so  states. 
The  evidence  shows  that  his  surviv- 
ing brothers  were  fairly  well  off 
financially,  except  the  insane  one, 
who  had  a  pension  which  was  nearly 
sufficient  to  support  him>at  the  asy- 
lum. He  was  an  old  man  nearly 
seventy-two  years  old,  needed  little 
in  his  unfortunate  condition,  and 
would  not  need  that  little  long.  His 
"per  capita"  or  one-tenth  share,  or 
$4,500,  would,  with  his  pension, 
comfortably  attend  to  his  wants,  no 
doubt,  the  remainder  of  his  days. 
But  all  the  nieces  and  nephews,  ex- 
cept the  Barbers,  with  all  of  whom, 
as  well  as  his  brothers,  he  was  on 
perfectly  good  terms,  were  young 
and  comparativdy  poor.  Showing, 
as  his  will  does,  on  its  face,  that  he 
did  not  mean  to  give  to  them  "that 
had,"  but  to  them  "that  had  not," 
we  are  unable  to  say  that  the  testa-, 
tor  did  not  attach  to  his  words,  "law- 
ful heirs,  share  and  share  alike," 
their  usual  legally  established  mean- 
ing, so  that  his  nieces  and  nephews 
would  each  get  an  ---h- 
equal  share  with  his 
brothers.  We  are  therefore  con- 
strained to,  and  do,  hold  that  at  the 
time  he  made  his  will  he  intended  to 
have  his  "lawful  heirs"  take  equally 
per  capita,  as  a  single  class  of  dev- 
isees, and  there  is  nothing  in  any 
foovision  of  the  will  or  the  surround- 
ing circumstances  to  the  contrary. 
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It  is  possible  he  would  have  dis- 
tributed his  property  per  stirpes,  or 
differently  than  he  did,  had  he  taken 
further  time  and  thought,  but  death 
was  hurrying  him  out  of  - the  world 
when  he  made  his  will,  and,  after 
having  it  read  over,  he  signed  it  and 
let  it  go — as  it  was  written.  We 
cannot  disturb  it  now. 

The  judgment  of  the  Circuit 
Court  is  affirmed. 

Brown  and  Ragland,  CC,  concur. 

Per  Curiam: 

The  foregoing  opinion  of  Small, 
C,  is  adopted  as  the  opinion  of  the 
court. 


Blair,  P.  J.,  and  Graves  and 

Goode,  JJ.,  concur. 

Woodson,  J.,  dubitante.. 


VOTE. 

The  general  question  as  to  when- 
beneficiaries  under  wills  take  per 
stirpes,  and  when  per  capita,  is  dis- 
cussed in  the  annotation  appended  to 
the  case  of  Dollander  v.  Dhaehebs 
(reported  herewith)  post,  15,  the 
particular  aspect  involved  in  Wooley 
T.  Hays  (reported  herewith)  ante, 
1,  being  particularly  discaesed  in 
sobd.  lU,  a,  therein. 


MANDUS  DOLLANDER  et  al., 

V. 

LEONIE  DHAEMERS  et  al.,  Appts. 

nUnota  Supreme  Court  — April  9i,  19S1. 

(297  111.  274,  130  N.  E.  706.) 

Will  —  gift  to  chiUren  and  grandchildren  —  taking  per  stirpes. 

1.  The  grandchildren  take  per  stirpes  under  a  will  giving  the  property 
to  the  testator's  children  by  name  and  the  children  of  a  deceased  named 
child  without  naming  then!k,  "share  and  share  alike." 

{See  note  on  this  Question  beginning  on  page  15.] 


Witness  —  scrivener  of  will  —  intent 
of  testator. 

2.  The  scrivener  of  a  will  is  not 
competent  to  testify  as  to  the  intention 
of  testator  in  the  use  of  language  con- 
tained in  the  will. 

[See  28  R.  C.  L.  281.] 


Will  —  rule  for  constraction. 

3.  The  paramount  rule  in  the  con- 
struction of  a  will  is  to  ascertain  the 
intention  of  testator  from  the  words 
and  expressions  used  in  the  will  itself, 
and  follow  it,  unless  it  is  contraiy  to 
some  settled  rule  of  law. 

[See  28  R.  C.  L.  2ll.] 


Appeal  by  defendants  from  a  decree  of  the  Circuit  Court  for  Henry 
County  (Graves,  J.)  in  favor  of  plaintiffs  in  a  suit  to  construe  the  will  of 
their  deceased  father.  Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Sturtz  &  Ewan  for  appel-    faint  glimpse  of  a  different  intention 


lants. 

Messrs.  C  H.  Ciiriat<^hera<Hi  and 
Henry  .Waterman,  for  appellees : 

The  rule  that  a  gift  to  A  and  the 
children  of  B  requires  a  per  capita  dis- 
tribution to  the  children  of  B  applies 
only  in  the  absence  of  anything  show- 
ing a  contrary  intention,  and  the  per 
capita  construction  yields  to  a  very 


in  the  context. 

Baker  v.  Baker,  152  111.  App.  620; 
McCartney  v.  Osburn,  118  111.  403,  9 
N.  E.  210;  Best  v.  Farris,  21  III.  App. 
49;  Eyer  v.  Beck,  70  Mich.  179,  38  N. 
W.  20;  2  Jarman,  Wills,  5th  Am.  ed. 
p.  575,  Bigelow,  6th  ed.  *1050. 

Words  indicating  an  equality  of  di- 
vision, such  as  "to  be  divided  equal- 
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ly,"  etc.,  do  not  necessarily  mean  4 
per  capita  division,  but  they  apply 
just  aa  readily  and  appropriately  to  a 
per  stirpes  equality. 

Baker  t.  Baker,  162  111.  App.  620; 
Kelley  t.  Vigas,  112  III.  242,  64  Am. 
Rep.  236;  Alston's  Appeal,  8  Sadler 
(Pa.)  451,  11  Atl.  368;  Swinburne's 
Petition,  16  R.  L  208,  14  Atl.  860;  Eyer 
V.  Beck,  70  Mich.  179,  38  N.  W.  20; 
1  Pope,  Legal  Definitions,  p.  467. 

Where  a  will  is  susceptible  of  two 
constructions,  that  one  should  be 
adopted  which  will  result  in  an  equal 
distribution  between  heirs  of  the  same 
class. 

30  Am.  &  Eng.  Enc.  Law,  669  ;  40 
Cyc.  1411;  Straw  v.  Barnes,  250  111. 
481,  95  N.  E.  471. 

The  fact  that  a  will  is  inartificially 
drawn  will  be  taken  into  consider- 
ation by  tiie  court  in  arriving  at  the 
testafo^s  intention,  and  other  rules 
of  construction  are  relaxed  when  it  is 
apparent  what  the  actual  intention  of 
the  testator  was,  even  though  it  be  not 
fully  or  properly  expressed. 

Johnson  v.  Askey,  190  III.  58,  60  N. 
&.  76;  Blackmore  v.  Blackmore,  187 
III.  102,  68  N.  E.  410;  30  Am.  &  Eng. 
Enc.  Law,  672  ;  40  Cyc.  1396. 

Where  words  are  susceptible  to  two 
constructions,  that  construction  should 
be  adopted  which  is  most  favorable 
to  the  heir  nearest  in  relationship  to 
the  testator,  and  so  as  not.  to  result  in 
discrimination. 

Baker  v.  Baker,  162  111.  App.  620; 
30  Am.  &  Eng.  Enc.  Law,  669. 

If  from  the  words  and  context  of  the 
will  there  is  good  reason  to  doubt  the 
intention  of  the  testator,  that  doubt  is 
to  be  solved  in  favor  of  a  distribution 
according  to  the  statute,  aa  for  in- 

Best  V.  Farris,  21  111.  App.  49;  30 
Am.  &  Eng.  Enc.  Law,  669. 

Carter,  J.,  delivered  the  opinion 
of  the  court: 

Leopold  Dollander  owned  at  his 
deatti  considerable  farm  land  and 
some  town  property  in  Henry 
county.  He  died  testate  April  22, 
1914,  leaving  his  widow,  Rosalie 
Dollander,  and  his  seven  children, 
the  appellees,  and  the  live  appel- 
lants, who  are  the  children  of  his  de- 
ceased daughter,  Mary  Duyvetter. 
The  only  question  raised  in  this  case 
is  whether  the  grandchildren  take 
per  stirpes  or  per  capita  under  the 
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second  section  of  the  will.  The  mas- 
ter and  the  trial  court  decided  in 
favor  of  appellees,  holding  that  the 
grandchildren  took  per  stirpes  and 

not  per  capita. 

The  second  section  of  the  will 
reads  as  follows:  "I  give,  devise, 
and  bequeath  unto  my  beloved  wife, 
Rosalie  Dollander,  the  use  of  all  my 
real  and  personal  property  during 
her  life  or  so  long  as  she  remains  my 
widow.  Upon  her  death  or  in  event 
of  her  remarriage  all  my  said  prop- 
erty shall  be  vested  in  my  children, 
Leonie  Dhaemers,  the  children  of 
Mary  Duyvetter,  deceased,  Nellie 
CatJilyn,  Angelina  Almose,  Charles, 
Martin,  Jacob,  Frank,  and  Mandus 
Dollander,  share  and  share  alike." 

The  testator  signed  by  mark  in 
the  presence  of  three  witnesses.  The 
only  other  provisions  of  the  will 
were  the  first  paragraph,  which  pro- 
vided for  the  payment  of  just  debts 
and  funeral  expenses,  and  the  third 
paragraph,  which  named  the  execu- 
tor and  revoked  all  former  wills. 
The  widow  relinquished  her  inter- 
ests in  and  to  the  property  before 
the  beginning  of  this  proceeding. 

It  is  argued  by  counsel  for  ap- 
pellees that  the  will  indicates  that  it 
was  drawn  by  someone  not  well 
versed  in  the  drafting  of  a  will. 
However,  we  do  not  tUnk  the  form 
or  wording  of  the  will,  outside  of  § 
2,  gives  aiqr  assistance  in  the  con- 
struction of  said  section.  If  the 
will  be  construed  so  t^t  appellants 
take  per  capita,  the  share  of  each 
grandchild  would  be  one  twelfth ;  if 
it  be  construed,  as  held  by  the  trial 
court,  that  they  take  as  a  class,  each 
grandchild's  share  would  be  one 
fortieth.  The  real  and  personal 
property  amoimted  to  between  $40,- 
000  and  $50,000. 

On  the  hearing  before  the  master 
in  chancery  the  executor,  who 
drafted  the  will,  testified  as  a  wit- 
ness, and  was  asked  if  there  was 
any  question,  when  he  was  drawing 
tile  will,  as  to  who  were  the*children 
of  the  deceased  daughter,  Mary 
Duyvetter,  and  what  was  said  about 
that,  and  the  witness  was  permitted 
to  answer,  subject  to  objection,  that 
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the  testator  wished  those  children  to 
have  their  deceased  mother's  snare. 
There  is  no  argument  by  counsel  for 
appellees  that  this 
■erivent^  of  testimouy  was  com- 
tSSS£*"*  *'  petent,  and  we 
think  it  was  clearly 
incompetent.  Hawhe  v.  Chicago  & 
W.  L  R.-  Co.  165  HL  661,  46  N.  B. 
240;  Alford  v.  Bennett,  279  III.  375. 
117  N.  E.  89.  The  paramount  rule 
to  be  followed  in  construing  a  will  is 
to  ascertain  the  intention  of  the  tes- 
tator, and  follow 
«iSr«««of  the  intention  thus 
ascertained,  unless 
contrary  to  some  settled  rules  of 
law.  Howe  v.  Hodge,  162  111.  262, 
38  N.  E.  1083 ;  Wardner  v.  Seventh 
Day  Baptist  Memorial  Bd.  232  III. 
606,  122  Am.  St.  Rep.  138,  83  N.  E. 
1077.  This  intention  is  to  be 
gathered  from  the  words  and  ex- 
pressions used  in  the  will  itself .  Yet 
a  court  in  construing  a  will  is  not 
bound  to  shut  its  eyes  to  the  state  of 
facts,  under  which  the  document 
was  inade.  "On  the  contrary,  an  in- 
vestigation of  such  facts  often  ma- 
terially aids  in  elucidating  the 
scheme  of  disposition  which  occu- 
pied the  mind  of  the  testator.  To 
this  end  it  is  obviously  essential  that 
the  judicial  expositor  should  place 
himself  as  fully  as  possible  in  the 
situation  of  the  person  whose  lan- 
guage he  has  to  interpret,  and, 
guided  by  the  light  thus  thrown  on 
the  testamentary  scheme,  he  may 
find  himself  justified  in  departing 
from  a  strict  construction  of  the  tes- 
tator's language  without  allowing 
conjectural  interpretation  to  usurp 
the  place  of  judicial  exposition."  1 
Jarman,  Wills,  Sweet's  6th  ed.  503 ; 
Abrahams  v.  Sanders,  274  111.  452, 
113  N.  E.  737,  and  authorities  there 
cited ;  30  Am.  &  Eng.  Enc.  Law,  2d . 
ed.  666. 

Counsel  concede  that  the  testator 
left  seven  children  and  the  children 
of  a  deceased  daughter.  The  word- 
ing of  the  second  section  would  seem 
to  indicate  that  he  had  his  children 
particularly  in  mind  by  this  section. 
The  will  gives  the  names  of  all  of 
his  children,  but  does  not  give  the 


particular  names  of  any  oi  the 
grandchildren.  It  simp^  groups 
them  all  together  as  "the  chil^hren  of 
Mary  Duyvetter,"  and  the  arrange- 
ment of  the  names  of  his  children, 
interwoven  with  the  reference  to 
the  children  of  his  deceased 
daughter  as  a  class  and  without 
naming  them,  would  indicate  Hut  he 
was  thinking  of  the  grandchildren 
as  a  class,  representing  the  deceased 
daughter,  rather  than  as  individ- 
uals who  were  to  receive  separate 
and  exclusive  shares  of  his  proper^. 

The  authorities  as  to  the  construc- 
tion of  wills  which  provide  that 
property  shall  be  divided  equ^ 
among  the  named  children  of  the  tes- 
tator and  the  unnamed  childi^n  of  a 
deceased  child  are  in  hopeless  con- 
flict. Perdue  v.  Starkey,  117  Va. 
806,  80  S.  E.  158,  Ann.  Cas.  1916C, 
409,  and  cases  cited  in  note.  When 
the  bequest  is  to  an  individual  or 
several  named  individuals*  and  to 
others  as  a  class,  the  latter  general- 
ly take  per  stirpes;  but  this  role 
yields  when  the  testator  used  lan- 
guage indicating  an  intention  that 
the  members  of  the  class  should 
share  equally  with  the  named  indi- 
viduals. 30  Am.  &  Eng.  Enc.  Law. 
2d  ed.  727.  To  the  same  effect  is  40 
Cye.  1491: 

"The  nature  of  descent  and  dis- 
tribution under  the  statute  is  im- 
portant, because,  unless  the  in- 
tention of  testator  is  clearly  mani- 
fest in  his  will,  the  courts  construe 
a  will  by  which  property  is  to  be  di- 
vided among  a  specified  class  as  con- 
templating a  division  in  analogy  to 
the  Statute  of  Descent  and  Distribu- 
tion." Page,  Wills,  1901  ed.  643. 
644,  and  cases  cited  in  note — among 
others,  Kelley  v.  Vigas,  112  HI.  242, 
54  Am.  Rep.  235. 

The  author  then  goes  on  to  say : 
"Thus,  when  the  persons  designated 
stand  in  equal  degree  or  degrees  of 
relationship  to  testator,  and  the  de- 
vise or  bequest  is  to  inure  to  the 
benefit  of  all  of  them,  the  court  win 
order  a  division  per  capita,  .  .  . 
while,  if  the  devisees  or  legatees 
stand  in  unequsd  degrees  of  relation- 
ship to  testator,  tiie  law  favors  a 
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construction  which  results  in  a  dis- 
tribution per  stirpes  among  the 
beneficiaries." 

See  also,  to  a  similar  effect,  the 
reasonins:  in  1  Schouler  on  Wills, 
5th  ed.  I  640.  When  the  words 
"equally,*^  "equal  among,"  "share 
and  share  alike,"  or  other  similar 
words,  are  used  to  indicate  an  equal 
division  among  a  class,  the  persons 
among  whom  the  division  is  to  be 
made  are  usually  held  to  take  per 
capita,  unless  a  contrary  intention 
is  discoverable  from  the  will.  This 
would  seem  to  be  the  fair  conclusion 
drawn  from  the  decisions  in  this 
court.  See  Kelley  v.  Vigas,  supra; 
Pitney  v.  Brown,  44  HI.  363;  Mc- 
Cartney v.  Osbum,  118  III.  403,  9  N. 
E.  210;  Auger  v.  Tatham,  191  111. 
296,  61  N.  E,  77^;  Welch  v.  Whee- 
lock,  242  lU.  880,  90  N.  E.  295; 
Straw  v.  Barnes,  250  HI.  481,  95  N. 
E.  471.  The  presumption,  however, 
in  favor  of  a  per  capita  distribution, 
yields  readily  in  favor  of  a  faint  in- 
dication of  the  testator  that  the  dis- 
tribution shall  be  per  stirpes.  If 
from  the  will,  as  a  whole,  a  different 
intention  appears,  such  intention 
will  control,  notwithstanding  such 
words.  A  leading  authority  on  this 
question  is  doubtless  Jarman  on 
Wills,  who  states :  "Where  a  gift  is 
to  the  children  of  several  persons, 
whether  it  be  to  the  children  of  A 
and  B,  or  to  the  children  of  A  and 
the  children  of  B,  they  take  per 
capita  and  not  per  stirpes ;  .  .  . 
but  this  mode  of  construction  will 
yield  to  a  very  faint  glimpse  of  a 
different  intention  in  the  context." 
2  Jarman,  Wills,  Bigelow's  6th  Am. 
ed.  205,  206. 

A  reference  to  decisions  in  vari- 
ous states  will  show  that  l^e  courte 
have  frequently  departed  from  tile 
general  rule  on  the  very  slightest  in- 
dication in  the  will  that  a  per  stirpes 
distribution  was  intended  as  to  some 
of  the  legatees  rather  than  a  distri- 
bution per  capita.  In  the  case  of 
Eyer  v.  Beck,  70  Mich.  179,  38  N. 
W.  20,  there  was  a  provision  in  the 
will  dividing  the  property  equally 
"among  my  heirs,  to  wit:  John 
Beck,  the  children  of  Christian  Beck, 
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Jr.,  deceased,  Elizabeth  Eicher, 
Gottlieb  Beck,  Peter  Beck,  Magda- 
lena  Eyer."  In  that  case  it  was 
said,  on  page  180  of  70  Mich. :  "The 
argument  on  both  sides  were  baaed 
on  decisions  in  England  and  Ameri- 
ca, some  of  which  were  in  point  on 
each  theory;  a  part  holding  that 
such  a  legacy  went  by  representa- 
tion, and  a  part  that  it  made  a  dis- 
tribution per  capita  among  children 
and  the  three  grandchildrek  It  ap- 
pears incidental^  that  at  the  time  of 
the  distribution  in  the  probate  court 
one  of  th6  daughters  of  testator  had 
died,  leaving  six  children,  who  were 
testator's  grandchildren,  each  of 
whom,  under  the  order  of  the  cir- 
cuit court,  gets  only  one  sixth  of  the 
amount  allowed  to  each  of  the  three 
grandchildren  referred  to  in  the 
will.  .  .  .  The  cardinal  principle 
of  interpretation  of  wills  is  to  carry 
out  the  intention  of  the  testator,  if 
it  is  lawful,  and  if  it  can  be  discov- 
ered. If  the  language  used  has  been 
so  fully  established  by  construction 
as  to  make  a  rule  of  property,  courts 
cannot  very  well  depart  from  the 
settled  interpretation,  although  tes- 
timony, if  introduced,  might  show 
the  testator  did  not  really  so  under- 
stand it.  But  this  is  a  rule  of  law, 
and  not  of  interpretation,  and  is  en- 
forced only  on  that  account.  It 
would  be  an  untrue  presumption,  in 
point  of  fact,  in  most  cases,  because 
we  all  know  that  the  abstruse  rules 
set  up  by  precedents  are  often  not 
much  known  to  even  the  legal  fra- 
ternity who  have  not  had  their  at- 
tention called  to  them,  and  the  un- 
professional world  is  not  familiar 
with  law  books." 

The  opinion  then  goes  on  to  dis- 
cuss other  branches  of  the  oase  and 
the  decisions  thereon,  and  states,  on 
page  181  of  70  Mich.:  "They  are 
very  generally  based  either  on  an 
unreasoned  acceptance  of  rulings 
which  they  deem  analogous,  or  upon 
considerations  outside  of  the  lan- 
guage itself.  And  it  is  worthy  of 
remark  that  the  leading  cases  which 
sustain  a  distribution  per  capita  in- 
timate that  a  very  small  indication 
of  <n  intent  to  the  contrary  would 
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change  the  rule.  This  will  does  not 
name  the  three  grandchildren  who 
are  claimed  to  stand  on  the  footing 
of  children.  It  gives  no  reason  why 
they  are  nearer  to  the  testator  in 
affection  than  his  other  grandchil- 
dren, and  he  mimt  have  known  that 
his  named  children  might  all,  or  any 
of  them,  die  during  his  lifetime, 
leaving  descendants.  In  case  there 
was  any  real  preference  for  one  set 
over  the  rest,  it  would  seem  that  the 
testator  would  have  expressed  it  so 
as  to  show  that  he  deliberately  pre- 
ferred them.  .  .  .  But  where  he 
makes  a  difference  between  tliose 
presumptively  equal  in  his  regard,  it 
seems  to  us  that  it  ought  to  be  made 
clear  by  his  language.  .  .  .  The 
laws  of  inheritance  are  generally 
understood  by  intelligent  people.  It 
is  understood  that,  when  there  are 
children  and  grandchildren  to  take, 
the  grandchildren  by  one  child  take 
in  the  aggregate  only  that  child's 
portion." 

The  only  difference  between  the 
will  construed  by  the  Michigan 
court,  and  the  will  here  construed,  is 
that  the  Michigan  will  used  the 
word  "heirs,"  and  this  one  used  the 
word  "children,"  and  it  would  seem 
clear,  from  what  has  been  already 
stated,  that  the  testator  was  trying 
to  put  the  children  in  a  class  by 
themselves  and  the  grandchildren  in 
another  class.  There  is  nothing  in 
the  will  itself  to  indicate  that  the 
testator  intended  to  favor  his  de- 
ceased daughter's  children  more 
than  he  did  the  children  of  any  of 
his  other  children. 

In  Lyon  v.  Acker,  33  Conn.  222, 
the  will  provided:  "I  give,  devise, 
and  bequeath  to  my  three  daughters 
and  the  children  of  my  son  Samuel 
A.  Lyon,  viz.,  to  Mary  F.  Ac^er, 
wife  of  Abram  Acker,  Susan  E. 
Voorhis,  wife  of  William  Voorhis, 
Josephine  Lyon,  and  the  children  of 
my  son,  Samuel  A.  Lyon,  my  house 
and  homestead  where  I  now  reside, 
to  them  and  their  assigns  forever, 
share  and  share  alike." 

It  was  argued  in  that  case  that  to 
give  effect  to  the  words  "share  and 
share  alike"  could  only  be  done  by 
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holding  that  the  grandchildren  were 
to  take  per  capiU.  The  court  said 
(page  224) :  "The  names  ancL  num- 
ber of  these  children  do  not  appear 
in  the  will.  They  are  refen«d  to 
only  as  a  class,  a  fact  which  seems 
to  indicate  that  she  intended  to 
make  all  the  grandchildren  only 
equal  to  one  of  the  daughters.  At 
least,  it  seems  to  us  that  this  view 
of  the  case  gives  effect  to  the  words 
in  question  as  well  as  the  other.  If 
so,  they  do  not  require  us  to  adopt 
the  construction  contended  for  by 
the  petitioners.  The  effect  of  such  a 
construction  would  be  to  give  to  the 
children  of  Samuel  four  sevenths  of 
the  property  devised,  and  to 
the  three  daughters  the  remaining 
three  sevenths.  That  the  testatrix 
intended  to  discriminate  against  her 
daughters  and  in  favor  of  her  son's 
children  will  certainly  not  be  pre- 
sumed ;  and  when  we  look  at  the  lan- 
guage of  the  will  or  the  circum- 
stances of  the  case  we  fail  to  discov- 
er anything  to  indicate  the  exist* 
ence  of  any  such  intention.  Had  she 
made  her  son  the  devisee,  it  would 
require  clear  and  umnistakable  lan- 
guage to  give  him  four  seventiis  of 
the  property.  Has  she  done  any 
more,  or  did  she  intend  to  do  any 
more,  than  to  give  the  father's 
share  to  the  children?  We  think 
not.  Again,  the  claim  of  Uie 
respondents  is  in  accordance  with 
the  general  laws  of  distribution. 
We  think  it  a  sound  rule  that,  when 
a  devise  or  legacy  is  given  to  heirs 
or  their  representatives,  courts  will 
apply  the  general  principles  govern- 
ing the  descent  of  estates,  unless  a 
contrary  intention  appears." 

The  same  may  be  said  on  all  the 
questions  here  raised.  In  Page  on 
Wills.  1901  ed.  §  654,  it  is  said :  "By 
the  terms  of  a  will  one  p^son  mi^ 
be  balanced  against  a  class.  Thus,  a 
provision  that  an  income  should  be 
'equally  divided*  between  the  widow 
of  testator  and  the  heirs  of  testa- 
tor's mother  was  held  to  mean  that 
the  widow  should  receive  half  the  in- 
come." 

See  to  a  similar  effect,  Lachland 
V.  Downing,  11  B.  Mon.  82,  where 
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the  will  provided :  "All  the  residue 
of  my  estate,  whether  real,  peraonal, 
or  mixed,  not  herein  otherwise  dis- 
posed of,  I  desire  may  be  equally  di- 
vided after  my  deatii  between  my 
brother  John  Downinsr*  my  two  sis- 
ters Elizabeth  Cameron  and  Nancy 
Gibson,  and  the  children  of  sister 
Nelly  Lachland,  to  them  and  their 
children  forever,  it  being  my  desire 
that  the  portions  allotted  to  my 
brother  John  and  my  two  sisters 
and  the  children  of  my  deceased  sis- 
ter Nelly  Lachland  shall  be  made  as 
nearly  equal  as  possible,  bot^  in 
kind  and  in  amount." 

See  also  Balcom  v.  Haynes,  14  Al- 
len, 204,  where  the  will  provided: 
"Sixthly,  I  give  and  devise  to  my 
brothers,  John  W,  Haynes,  Amos 
Haynes,  and  Charles  Haynes,  and 
my  sisters,  Susan  Boyd,  wife  of 
Stephen  Boyd,  Ruth  Boyd,  wife  of 
Warren.  Boyd,  and  the  heirs  of 
Lydia  Walkup,  and  their  heirs,  re- 
spectively, all  the  rest  and  residue 
of  my  real  and  personal  estate, 
.  .  .  to  be  divided  in  equal  shares 
between  them." 

It  was  held  that  the  heirs  of  Lydia 
Walkup,  who  vnui  the  testator's  sis- 
ter, should  be  treated  as  a  class, 
and  receive  only  the  amount  that 
would  have  gone  to  the  sister  had 
she  been  living.  In  that  case  the 
context  of  2  Jarman  on  Wills,  here- 
tofore quoted,  was  referred  to,  and 
it  was  held  that  the  construction  of 
the  will  yields  to  a  very  faint 
glimpse  of  a  different  intention  on 
th  *  part  of  the  testator.  The  same 
court,  in  Perkins  v.  Stearns,  163 
Mass.  247,  39  N.  E.  1016.  construed 
a  will  of  somewhat  similar  charac- 
ter, holding  that  certain  legatees 
took  per  stirpes,  as  a  class,  and  not 
per  capita.  A  similar  reasoning  is 
to  be  found  in  Ruggles  v.  Randall, 
70  Conn.  44,  38  Ati.  885 ;  Raymond 
V.  HiUhouse,  45  Conn.  467,  29  Am. 
Rep.  688;  Wood  v.  Robertson,  113 
Ind.  323,  15  N.  E.  457;  Henry  v. 
Thomas,  118  Ind.  23,  20  N.  E.  519; 
Risk's  Appeal,  52  Pa.  269,  91  Am. 
Dec.  166;  and  White  v.  Holland,  92 
Ga.  216,  44  Am.  St  Rep.  87,  18  S. 
E.  17. 
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In  MacLean  v.  Williams,  116  Ga. 
269,  42  S.  E.  486,  £9  L.R.A.  126,  the 
court  said  (page  127) :  "If  all  the 
heirs  at  law  stand  in  the  same  rela- 
tion to  the  decedent,  they  take  equal- 
'  ly  per  capita.  If  some  stand  in  dif- 
ferent degrees  from  others,  they 
take  per  stirpes,  but  they  take 
equally  nevertheless.  The  estate  in 
either  event  is  divided  into  shares, 
and  equal  shares,  although  in  the 
one  case  each  share  goes  to  an  indi- 
vidual, and  in  the  other  case  the 
equal  shares  go  to  a  class  of  individ- 
uals. The  Statute  of  Distributions 
sets  forth  the  settled  policy  of  the 
law  as  to  where  the  estate  of  a  dece- 
dent shall  go.  While  a  testator  is  al- 
lowed to  ignore,  either  in  part  or  al- 
together, the  rules  laid  down  in  that 
statute,  it  will  not  be  presumed  that 
it  was  the  intention  of  the  testator^ 
to  disregard  l^e  law  as  it  is  con- 
tained in  the  statute  in  any  part, 
unless  the  terms  of  the  will  are  such 
as  to  make  this  intention  manifest." 

The  opinion  cites,  as  upholding 
this  doctrine.  Page  on  Wills,  §  556. 

An  interesting  discussion  of  the 
old  rules  of  law  as  laid  down  in  Jar- 
man  on  Wills,  with  reference  to  tak- 
ing per  stirpes  or  per  capita  under 
similar  provisions,  is  found  in 
Roome  v.  Counter,  6  N.  J.  L.  Ill,  10 
Am.  Dec.  390,  where  the  writer  of 
the  opinion  states  that  most  of  the 
earlier  authorities  were  based  upon 
Blackler  v.  Webb,  2  P.  Wms.  383, 24 
Eng.  Reprint,  711,  in  which  the  lord 
chancellor  intimated  that  he  was  in 
doubt  as  to  the  proper  decision ;  and 
also  upon  the  case  of  Phillips  v. 
Garth,  3  Bro.  Ch.  64,  29  Eng.  Re- 
print, 410,  where  Buller,  sitting  as 
justice  for  the  lord  chancellor, 
recognized  the  case  of  Blackler  v. 
Webb  as  good  law,  and  decreed  ac- 
cordingly, but  on  appeal  to  the  lord 
chancellor,  and  finding,  upon  the  ar- 
gument, that  he  leaned  much  the 
other  wayt  the  cause  was  compro- 
mised by  the  parties,  with  the  ad- 
vice, no  doubt,  of  the  able  counsel 
who  advocated  the  cause.  The  writ- 
er of  the  opinion  in  Roome  v. 
Counter  reached  the  conclusion  that 
neither  -  of  those  decisions  should 
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necessarily  be  followed  or  have 
weighty  except  in  cases  that  were 
exactbr  like  Uie  .  cases  there  decided, 
and  in  that  case,  in  construing 
a  wiU  which  provided  "that 
all  the  remainder  of  my  movable 
estate  shall  be  equally  divided: 
That  is  to  say  Henry  Counter,  and 
the  heirs  of  my  son  Peter  Counter, 
Anna  Roome,  Susannah  Berry, 
Elizabeth  Dodd,  and  Sarah  Counter" 
— it  was  held  that  the  heirs  of  Peter 
Counter,  the  deceased  son,  should 
take  per  stirpes. 

A  reading  of  the  authorities  in 
the  note  already  cited  in  Perdue  v. 
Starkey,  117  Va.  806.  86  S.  E.  158, 
Ann.  Cas.  1916C,  409,  in  the  notes 
to  Jarman  on  Wills,  Page  on  Wills, 
and  Schouler  on  Wills,  in  30  Am.  & 
Eng.  Enc.  Law,  and  in  40  Cyc.,  will 
.show  that  the  decisions  on  this  ques- 
tion are  in  irreconcilable  conflict. 
The  decisions  of  this  court  in  Kelley 
V.  Vigas,  112  111.  242,  54  Am,  Rep. 
235;  McCartney  v.  Osbum,  118  HI. 
403,  9.N.  E,  210 ;  Welch  v,  Wheelock, 
242  m.  380,  90  N.  E.  295,  and  Straw 
v.  Bani^,  250  lU.  481,  95  N.  E.  471, 
all  indicate  that  the  courts  generally 
will  depart  ^rom  the  rule  laid  down 
by  Jarman  on  Wills  if  there  is  the 
faintest  intention  to  show  that  the 
class — in  this  case,  the  grandchil- 
dren—might  be  considered  as  taking 
per  stirpes  rather  than  per  capita. 
Where  there  is  an  ambiguity  -exist- 
ing in  a  willt  unless  there  is  a  mani- 
fest intention  to  the  contrary,  "the 
presumption  that  the  testator  in- 
tended, that  his  property  should  go 
in  accordance  with  the  Laws.. of 
Descent  and  Distribution  will  be  ap- 
plied as  ani^id  in  construing  the 
will ;  hence  i 9uch  a  construction 
ahoul4  be  given,  the  will  as  favors 
the  hei^  at  law  or  next  of  kin  in 
preference  to  disinheritance,  or  to 
strangers  or  perspns  pot  so  closely 
related  to  i^he  testator."  40  Cyc 
1412.  See  to  the  same  effect,  30 
Am.  k  Eng.  Enc.  Law,  ^  ed.  668, 
and  caseii  cited.  The  reasoning  in 
Straw  y.^  Marines,  supra,  would  tend 
to  support  t^e  same  conclusion. 

In  ^'ei;Ter  v.  Pyne,  81  N.  Y.  231, 
the  court /said  (page  283):  ,*i'Sj(i 


ORTS,  ANNOTATED.     .   [16  A.LJI. 

Powell  on  Devises  (vol.  2,  p.  331)  it 
is  said  that  where  a  gift  is  made  to 
a  person  described  as  standing  in  a 
certain  ration  to  the  testator,  and 
to  the  children  of  another  person 
standing  in  the  same  relation,  as  to 
my  brother  A,  and  the  children  of 
my  brother  B,  A  only  takes  a  share 
equal  to  one  of  the  children  of  B, 
and  this  position  is  abundantly  sus- 
tained by  the  authority  of  English 
cases  [citing  them],  and  to  some  ex- 
tent hy  the  courts  of  this  country. 
Yet,  if  the  case  stood  upon  the  words 
of  the  residuary  clause  alone,  we 
should  And  great  difficulty  in  con- 
firming, by  the  sanction  of  this 
court,  a  construction  opposed  to  the 
apparent  meaning  of  the  language 
used  by  the  testator,  and  at  vari- 
ance with  the  natural  disposition  of 
mankind.  We  find  the  testator  call- 
ing to  mind  his  children,  their 
names,  their  relations  to  others  by 
marriage.  .  .  .  The  living  chil- 
dren are  named  by  him,  while  the 
children  of  the  daughters  who  are 
dead  are  spoken  of,  not  by  name,  but 
'as  the  son  of  Isabel,'  or  'the  children 
of  Irene,'  evidently  giving  to  them 
the  place  as  recipients  of  his  bounty 
which  Isabel  or  Irene,  if  hving, 
would  have  filled.  He  designates  the 
children  of  Irene  as  a  class,  and  not 
as  individuals,  remembers  them  not 
in  their  own  persons,  but  as  repre- 
sentatives of  their  parent,  and  sub- 
stitutes them  in  her  place.  We  are 
unable  to  discover  any  intent  to  be- 
stow upon  them  any  greater  or  more 
numerous  marks  of  his  affecnon 
than  their  parent  would,  if  living, 
have  received.  The  rule  referred 
to  has,  in  modem  times,  been  ap- 
plied with  reluctance  by  some 
courts,  because  it  had  become  a  rule 
of  property,  and  by  others  out  of 
deference  to  its  supposed  authority; 
but  in  many,  if  not  in  all,  cases  with 
open  protest,  while  by  others  it  has 
been  wholly  rejected." 

The  reasoning  of  this  opinion  on 
this  point  is  quoted  with  approval  in 
the  note  to  F^ue  v.  Starkey,  supra, 
Ann.  Cas.  ldl6C  on  page  414. 

MHiile,  perhaps,  the  conclusion  we 
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have  reached  may  not  be  supported 
hj  the  majority  of  the  American 
and  Knglish  authorities,  judging 
them  only  by  number,  we  think  it  is 
fully  supported  by  the  weight  of  au- 
thority where  the  question  has  been 
exhaustively  considered,  and  by  the 
sounder  reasoning;  that  is,  that  in  a 


will  worded  as  Is  this  one,  the  grand- 
children are  to  be  ^   

considered     as  a 

class,    and    should  iU'tMiJ;^"^ 

take,  under  the  will, 

per  stirpes  and  not  per  capita. 

The  decree  of  the  Circuit  Conrt 
will  therefore  be  affirmed. 


ANNOTATION. 
Tiddng  ptx  ttirpea  or  per  capita  onder  wiD. 


L  btrodnction: 

a.  Generally,  16. 
bb  View  that  stirplUl  distribo- 
tion  ia  to  be  fitvored,  17^ 
.  &  The  contrary  view,  19. 
Urn  la.  general: 

a.  Generally,  20. ' 

b.  BUrtit  to  resort  to  oOier  perta 

A  will  in  determining  eon- 
■tmetion,  21. 

c.  Effect  (rf  equality  among  lega- 

tees In  other  provisions,  21. 

d.  Effect  of  resulting  inequality, 

21. 

&  When  gift  is  snbstitational, 

22. 

f.  Effect  of  direction  that  lega- 
tee shall  take  equally,  22. 

S.  Use  of  word  "between,"  26. 

h.  Use  of  word  "among,**  28. 

L  Use  of  word  "and"  in  enumep- 
-  ating  beneficiaries,  28. 

J.  Effect  of  use  of  the  word 
"each,"  28. 

U.  Effect  of  repetition  of  prep- 
osition  "to,"  28. 
Effect  of  use  vS.  the  word 
"respective,"  28. 

L  Effect  of  reference  to  Statute 
of  Distribution,  29. 

m.  Effect  of  use  of  the  word 
"devdve,"  29. 

B.  Effect  of  direction  that  chil- 
dren shall  take  parent's 
share,  29. 

«b  Inferences  to  be  drawn  from 
gifts  over,  30. 

p.  Effect  of  provision  that  lega- 
tees'shall  take  by.  represen- 
tation, SO. 

4  Bequest  to  individual  and  uu' 
ascertained  class,  80. 

r*  Direction  that  parents  and 
children  are  to  share  in 
equal  proportions,  30. 

m.  Effect  of  provision  for  stirpi- 
tal  division  elsewhere  in 
will,  80. 

t.  Effect  of  circumstance  that 
parents  of  legatees  ara 
named,  81. 


II. — continued. 

n.  Effect  of  circumstance  Uiat 
person  named  as  ancestor  is 
Uving,  81. 
*T,  Division  of  income  as  indica- 
tive of  intention  as  to  capi- 
tal, 31. 

w.  Effect  of  treatment  of  lega- 
tees as  a  class  elsewhere  in 

wiU,  82. 

z.  Effect  of  direction  that  lega- 
tees shall  take  per  stirpes, 
32. 

III.  Under  various  forms  of  bequest: 

a.  Under  a  bequest  to  the  "heirs" 
of  the  testator  or  of  some 
other  person,  83. 

bb  Under  a  bequest  to  the  "next 
of  kin"  of  the  testator  or  of 
some  other  person,  49. 

e>  Under  a  bequest  to  "relations" 
or  "relatives,"  50. 

d.  Under  a  bequest  to  the  "fami- 
ly" of  one  individual  or  mar- 
ried couple,  61. 

a.  Under  a  bequest  to  testator's 
"grandchildren,"  61. 

f.  Under  a  bequest  to  "descend- 

ants," 64. 

g.  Under  a  bequest  to  "issne>" 

66. 

h.  Under  a  bequest  to  "nephews 

and  nieces,"  66. 

L  Under  a  bequest  to  "legal  rep- 
resentatives," 68. 

J.  Under  a  bequest  to  persons 
named,  68. 

k.  Under  a  bequest  to  "legatees" 
elsewhere  named  in  the  wilt, 
69. 

t  Under  a  bequest  to  tite  "diil- 
dren,"  "issue,"  or  "descend- 
ants" of  several  persons, 
61. 

m.  Under  a  bequest  to  this  "fami- 
lies** of  several  individually 
78. 

a.  Under  a  bequest  to  the  "heirs" 
of  two  or  more  persona,  79. 
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o.  Under  a  bequest  to  persons 
named  and  the  children  of 
others,  83. 
p.  Under  a  beqnest  to  one  and 

the  "heirs"  of  another,  92. 
q.  Under  a  bequest  to  persona 
standing  in  unequal  de- 
uces of  relationship : 

1.  In  general,  96. 

2.  To  persons  standing  in  a 

certain  relation  and 
children  (or  grandchil- 
dren) of  others  in  the 
same  relation,  98. 
S.  Under  a  bequest  to  cer- 
tain persons  "and  their 
descendants,"  117. 
r.  Under  a  bequest  to  one  and 
his  or  her  children: ' 

1.  In  general,  117. 

2.  To  husband  or  wife  of 

testator  aniid  their  chil- 
ireUf  120. 

I.  Zntrodue^H, 

a.  Generally, 

It  is  a  common  remark  that  the  de- 
cisiona  on  the  question  as  to  when 
beneficiaries  under  a  will  are  to  take 
per  capita,  and  when  per  stirpes,  are 
in  hopeless  confusion.  Analysis  and 
comparison,  however,  show  that  their 
diversity  of  result  is  due  not  to  a 
difference  as  to  the  principles  of  con- 
struction, but  as  to  the  amount  of  evi- 
dence of  a  contrary  intent  which  will 
overcome  the  general  presumption 
that,  where  the  proportions  in  which 
the  beneficiaries  are  to  take  are  not 
specified,  tiiey  .take  per  capita. 

The  .cause  of  this  difference  is  due 
to  the  inclination  of  some  courts — 
notably  those  of  Connecticut,  Georgia, 
Illinois,  Indiana,  Kentucky,  New 
Jersey,  and  Pennsylvania  —  toward 
stirpital  distribution  wherever  pos- 
silfJUu. ,  |4  ispinfi  jurisdictions  the 
principle  tiiat  a  stirpital  construction 
i^.  tfk  be  favored  is  found  only  in  cases 
in.  which  the  beneficiaries  are  lineal 
descendants  of  the  testator ;  in  others 
it  is  ahio  found  in  cases  of  bequests  to 
collateral  relations.  (See,  as  holding 
tliat  the  presumption  that  a  testator's 
affection  is  proportionate  to  the  de- 
gree of  relationship  does  not  extend  to 
the  case  of  collaterals,  Wessenger  v. 
Hunt  (1866)  80  S,  C  Eq.  Rich) 


III. — tontinued. 

a.  Under  a  bequest  to  one  and 
his  "family,"  121. 

t.  Under  a  bequest  pi  persona 
named  or  to  members  of  a 
class  and  their  representa- 
tives, 121. 

u.  Under  a  bequest  to  several 
for  life,  and  then  to  their 
children,  122. 

V.  Under  a  bequest  to  persons 
living  and  the  "heirs," 
"issue,"  "children,"  or  "de- 
scendants" of  any  deceased,, 
186. 

w.  Under  a  bequest  to  the  "rel- 
•    atives,"  "heirs,"  or '•next  of 
kin"  of  the  testator  and  of 
the  te8totor*8  wifb  or  hus- 
band, 145.  . 
X.  Miscellaneous,  148. 
IV.  Applicability  of  direction  for  di- 
vision per  stirpes,  160. 

469.)  It  has,  however,  no  application 
where  none  of  the  legates  would  take 
in  the  absence  of  a  will- 
Other  courts — notably  in  Ohio^ 
New  Hampshire,  Virginia,  and  West 
Virginia— consider  the  presumption 
that  the  testator  had  in  mind  such  a 
distribution  as  the  statute  would  make 
as  being  without  much  foundati<mr  and 
in  case  of  doubt  adhere  to  a  literal 
construction  of  the  will. 

Something  may  be  said  on  both 
sides  of  the  question.  It  is  doubtlesa 
true,  in  many  instances  where  a  be- 
quest has  been  made  to  relatlouB  of 
different  degrees,  that  the  testator 
had  in  mind  a  division  among  them 
per  stirpes;  and  it  is  also  true  that 
the  fact  that  he  made  a  will  does  not 
prove  that  he  did  not  make  t^e  same 
disposition  of  the  property  as  the  law 
would  have  done  in  the  case  of  intes- 
tacy, since  it  is  conceivable  thftt  a  man 
may  make  a  will  solely  for  the  pur- 
pose of  naming  an  executor.  • 

On  the*  other  hand,  it  is  quite  con- 
ceivable that  a  testator  m^y  have 
wished  to  provide  more  generously  for 
his  younger  kindred  than  for  those 
who,  though  more  nearly  related, 
were  mature  and  settled  in  life.  And. 
while  the  intention  of  the  testatmr 
overrides  all  rnles  of  constraction,  it 
must  be  remembered  that  anch  intui- 
tion must  be  that  gathered  from  the 
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huiffuafire  of  the  will,  eonstruad^ 
where  ambiguous,  in  the  light  of  the 
surronnding  circumstances,  and  not 
solely-  (88  seons  to  have  been  supposed 
in  some  instances:  see,  for  example, 
White  V.  Holland  (1893)  92  Ga.  216, 
44  Am.  St.  Rep.  87.  18  S.  E.  17),  from 
testator's  relationship  to  the  objects 
of  his  bounty.  To  permit  the  courts 
to  derive  their  views  as  to  the  inten- 
tion of  the  testator  from  extrinsic 
circumstances  alon^  rather  than  from 
the  language  of  the  will,  would  be  to 
permit  them  to  make  such  a  will  for 
the  testator  as  they  think  he  should 
have  made.  As  is  said  in  Collins  v. 
Feather  (1902)  52  W.  Va.  107,  61 
L.RJ^.  660,  94  Am.  St.  Rep.  912,  43 
S.  E.  328:  "While  ordinarily  these 
mlea  of  construction  are  not  rules  of 
proper^,  but  only  means  and  agencies 
created  by  the  courts  to  enable  them  to 
ascertain  the  intent  of  the  testator 
and  determine  what  he  really  meant  by 
the  words  written  in  his  will,  yet,  if 
Qiey  are  to  be  disregarded  and  laid 
aside,  the  courts  have  nothing  to 
guide  them  in  disposing  of  questions 
of  the  gravest  .import  and  directly 
affecting  vital  intereste  of  tiie  citizens ; 
nor  is  there  anything  by  which  the 
correctness  of  a  decision  may  be 
tested  or  known.  The  courts  would 
have  but  little  to  do  in  cases  of  this 
kind,  other  than  to  say  whether  or  not, 
under  the  circumstances,  they  would 
have  made  the  same  sort  of  a  will." 

So,  also,  in  Crow  v.  Crow  (1829)  1 
Leigh  (Va.)  74,  it  is  remarked  that  It 
often  happens  that  the  court  in  the 
first  place  forms  an  opinion  as  to  what 
the  testator  ought  in  justice  to  have 
done,  and  then  endeavors  to  find  out 
reasons  showing  that  what  he  ought 
to  have  done  he  has  done.  The  impro- 
priety  of  such  a  method  is  pointed  out 
by  the  court  as  follows:  "This  is 
surely  a  very  erroneous  process;  for, 
the  testetor  having  a  perfect  right  to 
the  property,  his  will  is  the  sole  law; 
we  are  to  inquire  what  that  will  is; 
and  in  this  inquiry  what  we  think  it 
ought  to  be  should  not  have  the  least 
influence,  ^le  reasons,  the  calcula- 
tions, the  feelings,  the  whims  even, 
which  may  have  influenced  the  testa- 
tor, are  inscrutable  to  us;  his  words 
16  A.L.R^. 


are  the  only  safe  guide  to  conduct  us 
to  his  meaning."  And  in  Barksdale  v. 
Macbeth  (1864)  28  S.  C  Eq.  (7  Rich.) 
125,  it  is  said:  "The  court  is  not' at 
liberty  to  travel  out  of  the  will  and 
speculate  upon  the  probable  intention 
of  the  testator,  as  deduced  from  the 
ordinary  motives  or  feelings  which 
would  influence  mankind  in  the  ease 
presented." 

"Difficulties,"  said  Parke,  B.,  in  Doe 
ex  dem.  Sams  v.  Garly  (1846)  14  Hees. 
ft  W.  701,  168  Eng.  Reprint,  666. 
"have  arisen  from  confounding  the 
testator's  intention  with  his  meaning. 
Intention  may  mean  what  the  testa- 
tor intended  to  have  done,  whereas  the 
only  question  in  the  construction  of 
wills  is  on  the  meaning  of  the  words/' 

The  various  views  which  have  been 
expressed  on  the  question  whether  the 
court  is  to  incline  in  case  of  doubt, 
toward  a  stirpitel  distribution,  are  as 
follows. 

b.  View  that  aUrplUa  OiatHbutUm  to  to 

to  be  favored. 

In  Billinslea  v.  Abercrombie  (1882) 
2  Stew.  &  P.  (Ala.)  24,  it  is  said  that, 
if  the  words  of  the  will  leave  the  in- 
tention of  the  testetor  uncertein  and 
ambignousr  a  construction  requiring 
the  children  of  a  deceased  child  to 
take  per  stirpes  should  be  sustained, 
because  the  testetor  could  not  in 
equity  and  justice  be  supposed  to  in- 
tend giving  such  children  more  than 
their  parent,  if  living,  would  have 
been  authorized  to  expect  from  him. 

In  Lyon  v.  Acker  (1866)  38  Conn. 
222,  the  court  said  that  it  is  a  sound 
rule  that,  when  a  devise  or  legacy  is 
given  to  persons  who  would  be  dis- 
tributees in  case  of  intestacy,  the 
courts  will  apply  the  general  princi- 
ples governing  the  descent  of  estetes, 
unless  a  contrary  intention  appears. 

So,  also,  in  Raymond  v.  Hillhouse 
(1878)  46  Conn.  467,  29  Am.  Rep.  688, 
it  is  said  that  there  is  a  presumption 
in  favor  of  the  natural  heirs,  or  next 
of  kin,  of  a  distribution  according  to 
the  statute  in  all  cases  where  the 
luiguage  of  the  will  is  consistent  with 
such  a  distribution,  and  the  real  in- 
tention of  the  testetor  is  in  doubt. 

See  also,  to  the  same  effect, 'Heath 
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V.  Bjuicroft  (1881)  49  Conn.  220; 
Gcery  v.  Skelding  (1893)  62  C<mn.  499, 
27  Atl.  77;  Con^lin  v.  Davis  (1893) 
63  Conn.  877,  28  Atl.  637. 

This  is  a  principle  to  be  applied  in 
aid  of  coaatruction,  rather  than  a  rale 
to  sovem.  It  mar  properly  serve  to 
turn  the  scale  in  cases  otherwise  even- 
ly balanced,  and  is  always  to  be. borne 
in  mind  in  considering  the  lansuage 
and  structure  of  a  will,  and  the  re- 
lation, circumstances,  and  condition  of 
the  legatees.  Geery  v.  Skelding 
(Conn.)  sUpra. 

In  Eraser  v.  Dillon  (1887)  78  Gtu 
474,  8  S.  E.  695,  it  is  said  that,  in  the 
absence  of  anyijiing  in  the  will  to  the 
contrary,  the  presumption  is  that  the 
ancestor  intended  that  his  property 
should  go  where  the  law  carries  it, 
which  is  supposed  to  be  the  channel  of 
natural  descent.  To  interrupt  or  to 
disturb  this  descent,  or  direct  it  in  a 
different  course,  should  require  plain 
words  to  that  effect. 

In  Maclean  v.  Williams  (1902)  116 
Ga.  259,  59  L.R.A.  125,  42  S.  E.  486,  it 
is  said:  "The  Statute  of  Distribution 
sets  forth  the  settled  policy  of  the  law 
as  to  where  the  estate  of  a  decedent 
shall  go.  While  a  testator  is  allowed 
to  ignore,  either  in  part  or  altogether, 
the  rules  laid  down  in  that  statute,  it 
will  not  be  presumed  that  it  was  the 
intention  of  the  testator  to  disregard 
the  law  as  it  is  contained  in  the  stat- 
ute, in  any  part,  unless  the  terms  of 
the  will  are  such  as  to  make  thin  in- 
tention manifest." 

The  Illinois  courts  have  likewise 
declared  that,  if  the  intention  of  the 
testator  is  doubtful,  that  doubt  is  to  be 
solved  in  favor  of  a  distribution  in 
accordance  with  the  Laws  of  Descent 
and  Distribution.  Best  v.  Farris 
(1886)  21  IIL  App.  49;  Dollandeb  v. 
Dhabhebs  (reported  herewith)  ante, 
8. 

In  Henry  r.  Thomas  (1889)  118 
Ind.  23,  20  K.  E.  519,  it  is  said:  "It  is 
the  natural  in^ulse  of  mankind  to 
have  a  greater  affection  for,  and  be 
more  willing  to  aid,  those  who  are 
bound  to  thjam  by  the  near  ties  of  re- 
lation  or  kinship  than  those  further 
distant,  and  the  ties  which  bind 
kindred  together  are  strong  or  weak. 


owing  to  the  degree  of  kinship.  True, 
there  are  exceptions  to  this  rule; 
social  or  business  relations  may  be 
such  as  to  bind  one  more  closely  to 
distant  than  to  near  'relatives;  but 
such  are  exertions.  Courts,  in  con- 
struing both  wills  and  Statutes  of 
Descent,  will  give  due  regard  to  the 
natural  impulses  and  feelings  of  man- 
kind,  and  take  into  consideration  the 
general  laws  of  descent  and  the  rules 
for  the  disposition  of  estates." 

The  law  favors  a  distribution  of 
estates  under  the  rule  giving  to  the 
child  or  children  of  a  deceased  son 
such  share  as  his  parent  would  have 
taken,  if  living.  Kilgore  v.  Kilgore 
(1890)  127  Ind.  276.  26  N.  E.  56. 

When  a  devise  is  to  several  persons 
belonging  to  different  classes  bearing 
different  degrees  of  relationship  to  the 
testator,  and  the  language  of  the  will 
leaves  the  question  of  distribution  in 
doubt,  or  the  language  does  not  ex- 
clude a  distribution  per  stirpes,  then 
the  will  must  be  construed  as  intend^ 
ing  a  distribution  per  stirpes,  and  not 
per  capita.  West  v.  Rassman  (1893) 
135  Ind.  278,  34  N.  E.  991. 

In  cases  of  doubt,  the  "Law  of 
Descent  and  Distribution  is  followed, 
or  the  property  is  divided  per  stirpes. 
Bethel  t.  Major  (1902)  24  Ky.  L.  Rep. 
398,  68  S.  W.  631. 

Unless  there  are  plain  expressions 
to  the  contrary,  it  will  be  presumed 
that  a  testator  intended  equal  division 
of  his  property  amongst  those  sustain- 
ing the  same  d^ee  of  relationship  to 
him,  not  preferring  those  of  a  remote 
degree  over  those  sustaining  a  nearer 
relationship.  Prather  v.  Watson 
(1920)  187  Ky.  709,  220  S.  W.  532. 

In  Eyer  v.  Beck  (1888)  70  Mich.  179, 
38  N.  W.  20,  it  is  said  to  be  worthy  of 
remark  that  the  leading  cases  which 
sustain  a  distribution  per  capita  in- 
timate that  a  very  small  indication  of 
an  intent  to  the  contrary  would 
change  the  rule. 

If  there  is  doubt  as  to  whether  the 
testator  intended  a  distribution  per 
stirpes  or  per  capita,  the  court  will  in- 
cline toward  a  construction  in  favor 
of  a  per  stirpes  distribution,  not  only 
as  being  most  probably  in  accordance 
with  testator's  intention,  but  also  as 
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belniria  Mtordance  with  the  policy  of 
the  Uw.  Stoutenburgh  v.  Moore 
(1888)  87  N.  J.  £q.  63,  affirmed  with- 
out opinion  in  (1884)  38  N.  J.  Eq.  281. 

In  Clark  t.  Lynch  (1866)  46  Barb. 
(N.  Y.)  68,  it  is  said  that  in  constru- 
ing wills  the  courts  take  notice  of  the 
natural  relation  in  which  the  testator 
•stands  to  tiie  objects  of  his  bounty, 
and  of  the  mode  in  which  the  law 
would  dispose  of  the  estate  in  case  be 
had  died  without  indicating  a  purpose; 
and  thus  they  will  interpret  the  will 
by  these  considerations  and  legal  dis- 
positions, unless  such  interpretation 
should  be  overcome  by  extrinsic  facts 
dearly  existing  and  obvious  to  the 
mind  of  the  testator,  or  by'  the  ex- 
l>lieit  and  unmistakable  terms  of  the 
wUL 

In  Fissers  Appeal  (1866)  27  Pa.  66, 
it  is  said  that  it  must  be  presumed  to 
be  the  intention  of  testators  generally 
that  distribution  should  be  by  classes, 
unless  the  contrary  appears,  "for  all 
are  supposed  to  assent  to  the  general 
justice  of  the  law  on  this  subject. 
This  is  only  another  form  of  the  rule 
thalt,  in  doubtful  cases,  the  claim  of 
the  heir  shall  have  the  preference." 

IQ  Minter'a  Appeal  (1861)  40  Pa. 
Ill,  it  is  said  that  when  a  man  dis- 
tributes  his  estate  in  whole  or  in  part 
among  persons  who  are  his  next  of 
kib,  and  leaves  the  proportions  in 
vhich  they  are  to  take  doubtful,  it  is 
natural  to  suppose  that  he  had  the 
statutory  or  customary  form  of  dis- 
tribution in  his  mind,  and  to  interpret 
his  will  accordingly. 

See  also,  to  the  same  effect,  Harris's 
Estate  (1873)  74  Pa.  452;  Dunlap's 
Appeal  (1887)  116  Pa.  600,  9  Atl.  936. 

The  principle  of  the  per  stirpes  rule 
is  to  be  preferred,  not  because  adopted 
by  the  statutes  of  distribution,  for  it 
may  be  the  very  purpose  of  the  testa- 
tor, as  it  is  his  right,  to  take  his 
estate  out  of  the  principles  of  the 
statute,  but  because  it  is  a  reasonable 
^esunq>tion  that  the  mind  of  the 
testator  waa  familiar  with  the  statu- 
tory rule,  and  intended  a  distribution 
to  accordance  therewith.  Risk's  Ap- 
peal (1866)  62  Pa.  269,  91  Am.  Dec. 
156.  In  discussing  this  point  the  court 
said:  "Why,  then,  ahoald  a  testator 


make  a  will  at  all,  if  he  means  it 
should  operate  as  the  statute  would 
Iterate  without  it?  He  may  desire  to 
give  legacies  to  those  who  would  take 
nothing  under  the  statute,  or  in- 
creased portions  to  some  who  would 
take;  or,  if  content  that  the  rules  of 
the  statute  shall  apply  to  his  whole 
estate,  he  may  still  desire  to  appoint 
his  own  executors.  For  one  or  the 
other,  or  all  of  these  reasons,  be  may 
have  been  moved  to  make  a  will. 
Whilst  we  are  not  to  hesitate  to  allow 
him  to  alter  the  descents  provided  in 
the  statute,  we  are  not,  on  the  other 
hand,  to  presume,  from  the  fact  that 
he  made  a  will,  that  he  meant  its  con- 
struction should  be  at  all  possible 
points  inconsistent  with  the  statute." 

The  Statute  of  Distribution  governs 
in  all  cases  where  there  is  no  will; 
and  where  there  is  one,  and  the  testa- 
tor's intention  is  in  doubt,  the  statute 
is  a  safe  guide.  Sipe's  Estate  (1906) 
30  Pa.  Super.  Ct.  146. 

The  Statutes  of  Distribution  regu- 
late succession  and  participation  when 
none  is  determined  by  a  will,  and  if  in 
a.  will  the  testattn*  makes  a  doubtful 
determination,  tiie  doubt  will  be 
solved  in  favor  of  the  mode  pointed  out 
by  the  statute,  which  is  the  only  rule 
to  fall  back  upon.  Peale's  Estate 
(1876)  11  Phila.  (Pa.)  147. 

But  the  rule  that,  where  proper^  is 
bequeathed  and  the  will  is  uncertain, 
the  court,  in  ascertaining  the  purpose 
of  the  tcHstatrix,  will  assume  the  in- 
tent, at  least,  to  distribute  the  property 
in  accordance  with  the  law  of  succes- 
sion, and,  in  the  absence  of  a  clear 
intent  to  make  other  distribution,  will 
interpret  the  will  accordingly,  has  no 
^application  where  none  of  the  legatees 
would  take  in  the  absence  of  a  will. 
Re  Fisk  (1920)  182  Cat  238.  187  Pac. 
968. 

c.  The  «onlrary  vlaw. 

In  Collins  v.  Feather  (1902)  62  W. 
Va.  107,  61  L.R.A.  660.  94  Am.  St.  Rep. 
912,  43  S.  E.  323,  it  is  said  that  the 
presumption  that  the  testator  intended 
a  division  in  conformity  with  tiie 
Statute  of  Distribution  is  entitled  to 
little,  if  any,  weight. 

In  Wessenger  v.  Hunt  (1866)  80 
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&  C.  Eq.  (9  Rich.)  459,  it  i?  said  that 
to  regard  the  faintest  glimpse  of  in- 
tention that,  under  a  ^ft  to  children 
and  grandchildren,  the  latter  .should 
take  per  stirpes,  would,  perhaps,  be 
going  too  far.  "To  give  a  strained 
construction  to  carry  into  effect  a 
favorite  theory  would  not  be  the  most 
conducive  mode  of  arriving  at  the  true 
meaning  of  the  will.  The  jus  dispo- 
nendi  is  absolute  in  the  testator;  and 
he  has  the  right  to  dispose  of  his 
estate  as  his  judgment  or  caprice  may 
dictate.  And  if  he  has  expressed  his 
meaning  plainly,  no  tortured  interpre- 
tation should  be  resorted  to  for  the 
purpose  of  defeating  his  purpose — 
even  though  he  may  be  supposed  to 
have  made  an  unnatural  will." 

In  Guesnard  v.  Guesnard  (1911) 
173  Ala.  250,  55  So.  524,  it  is  said  that 
it  cannot  be  affirmed  as  a  universal 
proposition  that  grandfathers  do  not 
intend  to  place  children  of  deceased 
children  on  an  equality  with  tiieir 
children. 

In  Broermann  v.  Kesseling  (1914) 
6  Ohio  App.  7,  it  is  said  that  as  a 
general  rule,  where  the  testator  has 
left  undetermined  the  proportions  in 
which  bis  beneflciaries  are  to  take, 
the  courts,  favoring  equality,  will 
direct  the  distribution  to  be  per  capita 
rather  than  per  stirpes. 

In  Guthbert  v.  Laing  (1909)  75  N.  H. 
304,  73  Atl.  641,  it  is  said:  "A  will  is 
made  to  avoid — not  to  carry  into 
effect — the  Statute  of  Distribution. 
If,  as  the  appellees  argue,  the  testator 
had  intended  to  divide  his  estate  as 
the  statute  would  cause  it  to  be 
divided,  he  could  have  omitted  all  of 
this  clause  of  his  will  except  the 
provision  that  the  grandchildren's 
shares  should  be  held  in  trust.  If  he' 
had  had  the  suggested  familiarity  with 
the  statute,  it  could  well  be  argued 
that  he  would  not  uselessly  insert  its 
provisions  in  the  will." 

In  Walker  v.  Webster  (1897)  95  Va. 
377,  28  S.  E.  670,  it  is  said :  "While  the 
fact  that  one  of  two  constructions  of 
a  provision  in  a  will  of  doubtful  mean- 
ing would  only  accomplish  that  which 
the  law  would  do  in  the  absence  of 
such  provision  may  not  be  entitled  to 
much  consideration  in  construing  the 


provision,  yet  it  is  a  circumstance  to 
be  weighed  against  that  construction 
of  the  provision  which  would  make  its 
insertion  in  the  will  a  useless  act,  and 
in  favor  of  a  different  disposition  of 
the  estate,  manifested  by  the  words  of 
the  provision,  but  which  would  net 
have  been  accomplished  by  the  opera- 
tion of  the  law  if  the  testamentary* 
disposition  had  not  been  made." 

The  fact  that  the  testator  made  a 
will  is  a  circumstance  tending  to 
show  that  in  making  a  bequest  to  his 
"heirs"  he  intended  ther^y  to  make  a 
provision  for  them  different  from  that 
which  the  law  would  make.  Mooney 
v,  Purpus  (1904)  70  Ohio  St  57,  70 
N.  E,  894. 

But  compare  Sipe's  Estate  (1906) 
30  Pa.  Super.  Ct.  145,  where  it  is  said 
that  the  fact  that  testator  made  a  will 
is  not  of  itself  ground  for  any  certain 
inference  that  he  intended  to  depart 
from  the  statutory  rule  of  distribution 
in  all  particulars,  and  to  distribute  his 
estate  per  capita. 

II.  In  general, 

a.  Generally. 

If  a  bequest  is  made  to  several 
persons  by  name  in  general  terms,  the 
individuals  will,  of  course,  take  the 
same  share,  or  per  capita.  Maclean  v. 
Williams  (1902)  116  Ga.  259, 59  L.R.A. 
125»  42  S.  E.  486;  WhitUe  v.  Whittle 
(1908)  ICS  Ya.  22.  60  S.  E.  748. 

See  also,  as  inferentially  support- 
ing the  foregoing  statement,  the  de- 
cisions cited  in  III.  j,  infra. 

Where  the  gift  is  to  a  class  the 
legatees  take  share  and  share  alike, 
unless  it  clearly  appears  that  the  tes- 
tator intended  a  different  division. 
De  Laurencel  v.  De  Boom  (1885)  67 
CaL  362,  7  Pac.  758;  Maclean  v, 
Williams  (1902)  116  Ga.  259,  69  L.R.A. 
126,  42  S.  £.  486;  Records  v.  Fields 
(1900)  155  Mo.  814,  65  S.  W.  1021; 
Jay  V.  Lee  (1903)  41  Misc.  13,  83  N.  Y. 
Supp.  579;  Bassett  v.  Wells  (1907)  56 
Misc.  81,  106  N.  Y.  Supp.  1068;  Re 
Title  Guarantee  &  T.  Co.  (1913)  169 
App.  Div.  803,  144  N.  Y.  Supp.  889, 
affirmed  in  (1914)  212  N.  Y.  551,  106 
N.  E.  1043;  Campbell  v.  Wiggins 
(1838)  14  S.  C.  Eq.  (Rice)  10;  Allen  v. 
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Allen  (1880)  IS  &  C  512,  86  Am.  Rep. 
718. 

Bat  where  the  arift  Is  to  a  ciaes  tiie 
individuals  of  which  can  only  be 
ascertained  by  a  resort  to  the  Statute 
of  Distributions,  then  the  provisions 
of  the  statute  must  also  be  resorted  to 
for  the  purpose  of  ascertaininsr  the 
proportions  in  which  the  donees  are 
to  taktt  unless  in  the  instmment  Toy 
which  the  arift  is  made  a  different  rule 
of  distribution  shall  be  prescribed. 
Allen  V.  Allen  (S.  C.)  supra. 

And  see  also  cases  reviewed  in  III. 

a,  b,  and  c,  infra. 

Although  the  fact  that  all  the  bene- 
ficiaries stand  in  the  same  degree  of 
relationship  is  a  circamstance  tending 
to  support  a  per  capita  division,  and 
alUiougb  it  has  been  eaid  that,  if 
beneficiariw  under  a  will  are  of 
different  degrees  of  relationship,  the 
presumption  ordinarily  is  that  the  two 
classes  should  not  be  benefited  equally 
unless  the  intention  to  do  so  may  be 
clearly  and  unequivocally  gathered 
from  the  instrument  itself,  the  ma- 
jority of  cases  regard  the  fact  of  in- 
equality of  relationship  as  insufficient 
to  affect  the  construction  imported  by 
the  language  used.  See  ni.  q.  1,  infra. 

b.  Right  to  reaopt  to  other  parts  of  will 

in  determining  eoHStructt€m. 

Notwithstanding  the  construction 
which  would  have  to  be  given  to  a 
claase  if  standing  alone,  if  it  can  be 
seen  from  other  portions  of  the  will 
that  it  was  the  testator's  intention  to 
dispose  of  his  property  per  stirpes, 
and  not  per  capita,  it  will  be  so  con- 
strued. Re  Verplanck  (1883)  91  N.  Y. 
439;  Whitehead  v.  Ginsburg  (1921) 
197  App.  Div.  266, 188  N.  Y.  Supp.  ,739. 

Thus,  in  Re  Union  Trust  Co.  (1^15) 
89  Misc.  69,  151  N.  Y.  Supp.  246,  it  is 
said  that  it  does  not  seem  to  matter 
whether  the  hypothetical  preference 
of  the  testator  for  a  stirpital  rather 
than  a  per  capita  distribution  among 
his  descendants  is  gathered  from 
clauses  remote  from  the  particular 
linaitation  under  construction,  or 
whether  it  is  contained  in  the  body  of 
the  limitation  itself.  "For  this  pur- 
pose the  intent  found  in  one  particular 
limitation  of  a  will  may,  by  relation. 
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be  transferred  to  another  part  of  tiie 
same  will.  The  testator's  intent  or 
preference,  once  established  for  one 
purpose,  pervades  the  entire  will." 

o.  Bffeet  of  equdUtj/  aawng  legateom  <n 
other  proviaiona. 

The  fact  that  the  testator  has  made 
particular  provisions  for  various 
nephews  and  nieces  which  are  alike, 
except  in  the  case  of  two  who  were  to 
have  more  than  the  rest^  does  not  show 
an  intention  that  they  shall  share  a 
residuary  gift  per  capita  rather  than 
per  stirpes.  Siders  v.  Siders  (1897) 
169  Mass.  623,  48  N.  E.  277. 

The  fact  that  the  testator  has  made 
the  eame  provision  for  the  children  of 
a  deceased  son  as  he  has  for  a  living 
son  is  an  indication  that,  in  a  subse- 
quent gift  to  the  son  and  the  children 
of  the  deceased  son,  they  take  per 
stirpes.  Gilliam  v.  Underwood  (1856) 
66  N.  C.  (8  Jones,  Eq.)  100. 

It  has  been  held,  on  the  one  hand, 
that  the  fact  that  the  testator  has 
provided  for  the  equalization  of  his 
children  and  their  families  is  indica- 
tive of  an  intention  that,  jn  a  gift  to 
children  and  grandchildren,  the  grand- 
children shall  be  treated  as  a  unit 
rather  than  as  Individuals  (see  Spivey 
v.  Spivey  (1841)  37  N.  C.  (2  Ired.  Eq.) 
100;  Henderson  v.  Womack  (1849)  41 
N.  C.  (6^Ired,  Eq.)  437;  on  the  other, 
that  the  fact  that  the  testator  directs 
different  families  of  children  to  be 
charged  with  advancements  made  by 
him  to  their  parents,  or  to  them  in- 
dividually, is  no  indication  of  an  in- 
tent that  the  distribution  shall  be  per 
stirpes  and  not  per  capita.  West  v. 
Rassman  (1893)  135  Ind.  278,  34  N.  E. 
991. 

d.  Effect  of  resulting  inequality. 

The  fact  that  a  per  capita  division 
will  operate  to  the  prejudice  of  one  of 
the  branches  of  testator's  family  has 
been  taken  as  indicative  of  an  inten- 
tion to  make  a  per  stirpes  division. 
See  Fields  v.  Fields  (1893)  93  Ky.  619, 
20  S.  W.  1042;  Bivens  v.  Phifer  (1865) 
47  N.  a  (2  Jones,  L.)  436;  Howell  v. 
Tyler  (1884)  91  N.  C.  207. 

And  the  fact  that  a  manifest  purpose 
of  providing  liberally  for  one  of  the 
persons  entitled  to  take  under  the 
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bequest  would  be  defeated  by  a  per 

capita  division  gives  rise  to  the  im- 
plication that  one  per  stirpes  was 
intended.  Bivens  v.  Phifer  (1866)  47 
N.  C.  (2  Jones,  L.)  436. 

e.  Where  gift  ta  aubsUtuHonal. 

Where  the  testator  provides  that 

children  shall  have  the  portion  which 
would  have  fallen  to  their  respective 
parents,  they  take  per  stirpes.  Tucker 
V.Boston  (1836)  18  Pick.  (Mass.)  162; 
Farmers'  Trust  Co.  v.  Borden  ri914) 
83  N.  J.  Eq.  222,  89  Atl.  985;  Richey 
V.  Johnson  (1876)  30  Ohio  St.  288; 
Rhode  Island  Hospital  Trust  Go.  v. 
Harris  (1898)  20  R.  L  408,  39  Atl.  750. 

So,  where  there  is  a  gift  to  the 
children  of  several  by  way  of  substi- 
tution, the  children  will  generally  take 
per  stirpes. 

New  Jersey. — Bartine  v.  Davis 
(1900)  60  N.  J.  Eq.  202,  46  Atl.  677; 
Van  Houten  v.  Hall  (1907)  78  N.  J. 
Eq.  884,  67  Atl.  1052. 

Ohio.— Richey  v.  Johnson  (1876)  30 
Ohio  St.  288. 

Pennsylvania.  —  Miller's  Appeal 
(1860)  35  Pa.  323. 

Rhode  Islaiid.— Guild  v.  Allen 
(1907)  28  B.  I.  480,  67  Atl.  856; 
Branch  v.  De  Wolf  (1915)  38  B.  1. 895, 
96  Atl.  857. 

England. — Armstrong  v.  Stockham 
(1845)  7  Jur.  230;  Shailer  v.  Groves 
(1847)  16  L.  J.  Ch.  N.  S.  367,  11  Jur. 
486;  Congreve  v.  Palmer  (1853)  16 
Beav.  436,  51  Eng.  Reprint,  846,  28  L. 
J.  Ch.  N.  S.  64,  1  Week.  Bep.  166; 
Timins  v.  Stackhouse  (1868)  27  Beav. 
434,  54  Eng.  Reprint,  170;  Cowling  v. 
Thompson  (1868)  19  L.  T.  N.  S.  242, 
16  Week.  Rep.  1131,  L.  R.  11  Eq.  366, 
note;  Re  Sibley  (1877)  L.  B.  5  Ch.  Div. 
494,  46  L.  J.  Ch,  N.  S.  387,  37  L.  T: 
N.  S.  180;  Re  Hickey  [1917]  1  Ch.  601, 
86  L.  J.  Ch.  N.  S.  385,  116  L.  T.  N,  S. 
556,  61  Sol.  Jo.  368. 

Ireland.— Crone  v.  O'Dell  (1811)  1 
Ball  &  B.  449;  Battersb/s  Trusts 
[1896]  1  Ir.  B.  600. 

Scotland.  —  Campbell  v.  Campbell 
[1915]  52  Scot.  L.  R.  78. 

Canada.— Re  Gardiner  [1902]  3  Ont. 
L.  Rep.  343;  Re  Waugh  [1918]  42  Ont. 
L.  R^.  87. 


See  also: 

Creorgia^Burch  v.  Burch  (1857)  28 

6a.  636. 

Indiana.— Wood  v.  Robertson  (1888) 
113  Ind.  323,  15  N.  E.  467. 

Kentucky.— Harris  v.  Berry  (1870) 
7  Bush,  113;  Crozier  v.  Cundall  (1896) 
99  Ky,  212,  35  S.  W.  646. 

Maryland.  —  Slinglufl  Johns 
(1898)  87  Md.  273,  89  AtL  872. 

New  Hampshire. — McLane  v.  Crosby 

(1914)  77  N.  H.  696,  92  AtL  333. 
New  York. — ^Barstow  v.  Croodwin 

(1853)  2  Bradf.  413;  Bayley  v.  Law- 
rence. (1909)  133  App.  Div.  888,  118 
N.  Y.  Supp.  286,  affirmed  without 
opinion  in  (1910)  197  N.  Y.  693,  91 
N.  E.  1110;  Baumann  v.  Boehm  (19171 
167  N.  Y.  Supp.  982. 

Texas.— Ladd  v.  Whitledge  (1918) 
—  Tex.  Civ.  App.  — ,  205  S.  W.  463. 

But  see  Re  Union  Trust  Co.  (1916) 
89  Misc.  69,  151  N.  Y.  Supp.  246,  in 
which  it  is  denied  that  it  follows  that, 
where  persons  take  under  the  pro- 
visions of  a  will  solely  because  of  the 
alternative  provision  in  favor  of  an 
ancestor,  then  th^  are  to  take  per 
stirpes.  The  decision  in  this  case  was, 
however,  reversed  in  (1915)  170  App. 
Div.  176,  156  N.  Y.  Supp.  82,  which  is 
affirmed  without  opinion  in  '(1917) 
220  N.  Y.  667,  116  N.  E.  1080. 

The  rule  that  presumes  a  per  capita 
division  will  give  way,  where  ad- 
herence to  it  would  result  in  a  stirpital 
division  among  the  issue  of  children 
dying  after  the  making  of  the  will,  and 
a  per  capita  division  among  the  issue 
of  children  dying  before  the  making 
of  the  will.  Re  Farmers'  Loan  &  T. 
Co.  (1914)  213  N,  Y.  168,  2  A.LJt.  910, 
107  N.  E.  340. 

/.  JSIfat  of  direetitm  that  legatees  ahaU 
Cofee  equally. 

When  the  words  ''equally,**  or 
"share  and  share  alike,**  or  '*to  be 
equally  divided"  are  used  to  indicate 
an  equal  division  among  a  class,  they 
import  a  division  per  capita. 
'  Alabama. — Ballentine  v.  Foster 
(1900)  128  Ala.  638.  30  So.  481;  Gues- 
nard V.  Guesnard  (1911)  173  Ala.  260, 
65  So.  624. 

Coiinecticnt. — Lord  v,  Moore  (1849) 
20  Conn.  122;  Hoadley  T.  Beardsley 

(1915)  89  Conn.  270,  93  Atl.  635. 
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Delaware^ — Doe  ex  dem.  Kean  t. 
Roe  (1836)  2  Harr.  lOS,  29  Am.  Dec 
336;  Re  Nelson  (1909)  9  Del.  Ch.  1, 
74  Ati.  851. 

District  of  Columbia. — FoUansbee 
T.  FoUansbee  (1896)  7  App.  D.  C. 
282. 

Georgia. — Payne  v.  Rosser  (1875) 
53  Ga.  662;  Almand  v.  Wfaitaker 
(1901)  113  6a.  889,  39  S.  E.  395. 

Ulinois^RichardB  v.  Miller  (1872) 
62  III.  417;  Kelley  v.  Vis:as  (1884)  112 
111.  242,  64  Am.  Rep.  235;  Dollandbi 
V.  Dhaemeks  (reported  herewith) 
ante,  8;  Best  v.  Farris  (1886)  21 
m.  App.  49;  Copeland  t.  Copeland 
(1895)  64  in.  App.  100;  Baker  t. 
Baker  (1910)  162  111.  App.  620. 

Iowa.  —  Klina:  v.  Schnellbecker 
(1899)  107  Iowa,  636,  78  N.  W.  673; 
Johnson  v.  Bodine  (1899)  108  Iowa, 
594,  79  N.  W.  398;  Kalbach  v.  Clark 
(1907)  133  Iowa,  216, 12  L.R.A.(N.S.) 
801,  110  N.  W.  699,  12  Ann.  Cas.  647; 
Parker  v.  Foxworthy  (1914)  167  Iowa, 
649,  149  N.  W.  879. 

Kansas.— Neil- T.  Stuart  (1918)  102 
Kan.  242,  169  Pac.  1138. 

Kentn<^. — McFatridge  t.  Holtz- 
claw  (1893)  94  Ky.  352.  22  S.  W.  439; 
Hughes  V.  Hughes  (1904)  118  Ey.  761, 
82  S.  W.  408;  Kaufman  ▼.  Anderson 
(1907)  81  Ky.  h.  Rep.  888.  104  S.  W. 
340;  Armstrong  t.  Crutchfield  (1912) 
150  Ky.  641.  160  S.  W.  835;  White  v. 
White  (1916)  168  Ky.  762,  182  S.  W. 
942 ;  Prather  v.  Watson  (1920)  187  Ky. 
709,  220  S.  W.  532;  Fischer  t.  Lange 
(1921)  190  Ky.  699,  228  S.  W.  684; 
Moiray  v.  Huifaker  (1886)  7  Ky.  U 
Rep.  766. 

Maine.— Doherty  t.  Grady  (1908) 
105  Me.  36,  72  Atl.  869. 

Blaryland.  —  Brown  v.  Ramsey 
(1848)  7  Gift,  347;  Brittain  v.  Carson 
(1876)  46  Md.  186. 

MasBacliasettfl. — ^Morrill  t.  Phillips 
(1886)  142  Mass.  240.  7  N.  E.  771. 

Michigan. — ^Van  Gallow  t.  Brandt 
(1912)  168  Mich.  642,  134  N.  W.  1018. 

MiaeoorL — Maguirev.  Moore  (1891) 
108  Mo.  267,  IS  S.  W.  897;  Wooley  v. 
Hays  (reported  herewith)  ante,  1; 
Re  Mays  (1917)  197  Mo.  App.  655, 196 
S.  W.  1039. 

New  Jersey.^ — Scudder  v.  Vanarsdale 
(1860)  13  N.  J.  Eq.  109;  Welsh  v. 


Crater  (1880)  32  N.  J.  Eq.  177; 
Secarity  Trust  Co.  v.  Lovett  (1911)  78 
N.  J.  Eq.  446,  79  AU.  616. 

New  York. — Graves  v.  Graves  (1889) 
65  Hun,  68,  8  N.  Y.  Supp.  284,  affirmed 
on  opinion  below  in  (1891)  126  N.  Y. 
686,  27  K.  E.  411;  Bisson  West 
Shore  R.  Co,  (1894)  143  N.  Y,  126,  88 
N.  E.  104;  Bodine  v.  Brown  (1896)  12 
App.  Div.  335,  42  N.  Y.  Supp.  202, 
affirmed  on  opinion  below  in  (1898) 
154  N.  Y.  778,  49  N.  E.  1093;  Re 
Farmers'  Loan  &  T.  Go.  (1914)  213 
N.  Y.  168,  2  A.L.R.  910,  107  N.  E.  340; 
•  Murphy  v.  Harvey  (1848)  4  Edw.  Ch. 
131;  Myres  v.  BIyres  (1862)  23  How. 
Pr.  410;  Lee  T.  Lee  (1863)  16  Abb. 
Pr.  127;  Everitt  v.  Carman  (1880)  4 
Redf.  341;  Re  Walker  (1903)  39  Misc. 
680.  80  N.  Y.  Supp.  668;  Re  Griswold 
(1908)  42  Misc.  230,  86  N.  Y.  Supp. 
260. 

North  Carolina. — Hobbs  v.  Craige 
(1840)  23  N.  G.  (1  Ired.  L.)  882; 
Freeman  t.  Knight  (1841)  87  N.  C. 
(2  Ired.  Eq.)  72;  Hill  v.  Spraill 
(1846)  39  N.  C.  (4  Ired.  Eq.)  244; 
Henderson  v.  Womack  (1849)  41  N.  C. 
(6  Ired.  Eq.)  437;  Hackney  t.  Griffin 
(1863)  59  N.  C.  (6  Jones,  Eq.)  381; 
Tuttle  V.  Pruitt  (1873)  68  N.  C.  543; 
Gulp  r.  Lee  (1891)  109  N.  C.  676,  14 
S.  E.  74;  Johnston  t.  Knight  (1896) 
117  N.  C.  122,  23  S.  E.  192.  But 
compare  Burgin  v.  Patten  (1860)  58 
N.  C.  (5  Jones,  Eq.)  426,  in  which  the 
word  "equally"  seems  to  have  been 
disregarded. 

Ohiow— Huston  v.  Crook  (1882)  88 
Ohio  St  328;  McKelvey  v.  McE^elvey 
(1885)  48  Ohio  St  213,  1  N.  E.  694; 
Mooney  v.  Purpus  (1904)  70  Ohio  St 
67,  70  N.  E.  894;  Holmes  v.  Fackleman 
(1913)  20  Ohio  C.  C.  N.  S.  109; 
Stearns  v.  Brandeberry  (1920)  9  Ohio 
App.  300. 

Oregon. — Ramsey  v.  Stephenson 
(1899)  34  Or.  408,  66  Pac.  620,  67  Pac. 
195. 

Pennsylvania. — McNeilledge  v.  Gal- 
braith  (1822)  8  Serg.  &  R.  43,  11  Am. 
Dec.  572;  Bender's  Appeal  (1856)  3 
Grant,  Cas.  210;  Priester's  Estate 
(1903)  23  Pa.  Super.  Ct  386;  Brund- 
age's  Estate  (1908)  36  Pa.  Super.  Ct 
211;  Wetherill's  Estate  (1909)  21  Pa. 
Dist  R.  305;  Honey's  Estate  (1910) 
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19  Pa.  Dist.  R.  566;  Hertz's  EsUte 
(1912)  22  Pa.  Dist  R.  250. 

Rhode  Island.^ — ^Perry  Brown 
(1912)  34  R.  L  203,  83  Atl.  8. 

South  Caroliiis. — Allen  v.  Allen 
(1879)  13  S.  C.  512,  36  Am.  Rep.  716; 
Kemgood  v.  Davis  (1883)  21  S.  C.  183; 
Dukes  V.  Faulk  (1892)  37  S.  C.  255,  34 
Am.  St.  Rep.  745, 16  S.  E.  122;  Parrott 
V.  Barrett  (1904)  70  S.  C.  195,  49  S.  E. 
563;  Brantley  v.  Bittle  (1905)  72  S.  G. 
179,  61  S.  E.  661;  Hagan  v.  Hanks 
(1907)  80  S.  C.  94,  61  S.  E.  245. 

Ttennessee. — Seay  v.  Winston  (1846) 

7  Humph.  472;  Puryear  v.  Edmondson. 
(1871)  4  Heiak.  43;  Alexander  v. 
Wallace  (1881)  8  Lea,  569;  Parrish 
V.  Groomes  (1874)  1  Tenn.  Ch.  581. 

Virginia.  —  Walker  v.  Webster 
(1897)  95  Va.  377,  28  S.  E.  570; 
Perdue  v.  Starkey  (1916)  117  Va.  806. 
86  S.  E.  168,  Ann.  Gas.  1916C,  409. 

England.— Thomas  v.  Hole  (1728) 
Gas.  t.  Talb.  251,  25  Eng.  Reprint,  762; 
Phillips  V.  Garth  (1790)  3  Bro,  Gh. 
64,  29  Eng.  Reprint,  410;  Butler  v. 
Stratton  (1791)  3  Bro.  Ch.  367,  29 
Eng.  Reprint,  587;  Stevenson  v. 
Gullan  (1864)  18  Beav.  690,  52  Eng. 
Reprint,  232;  A^nson  v.  Bartrum 
(1860)  28  Beav.  219,  54  Eng.  Reprint, 
349,  9  Week.  Rep.  885;  Davies  v. 
Edwards  [1910]  2  Ch.  74,  79  L.  J.  Ch. 
N.  S.  500,  103  L.  T.  N.  S.  130. 

Canada.  —  Ghadbourne  v.  Chad- 
bourne  (1882)  9  Ont.  Pr.  Rep.  317; 
Re  Ubatt  (1916)  11  Ont.  Week.  N. 
250. 

A  reason  for  this  is  that,  where  all 
the.  objects  of  the  testator's  bounty 
are  comprehended  in  a  single  class,  a 
direction  for  equal  division  cannot  be 
given  effect  except  by  giving  to  each 
member  of  the  class  the  same  amount 
as  to  each  of  the  others.  Re  Griswold 
(1903)  42  Misc.  230,  86  N.  Y.  Supp. 
260. 

Another  reason  is  that,  where  the 
testator  has  introduced  into  the  gift 
expressions  requiring  an  equality  of 
distribution,  the  statutory  mode  is  in 
general  excluded,  and  the  class  of 
heirs  or  devisees  designated  takes  per 
capita.  Alexander  v.  Wallace  (1881) 

8  Lea  (Tenn.)  669. 

The  words  "equally  to  be  divided," 
when  used  in  a  will,  mean  a  division 


per  capita  and  not  per  stirpes,  whether 
the  devisees  ha  children  and  grand- 
children, brothers  or  sisters,  nephews 
or  nieces,  or  strangers  in  blood  to  the 
testator.  Pamell  v.  Culbertson  (1876) 
12  Bush  (Ky.)  369. 

Although  it  has  been  said  tfaf>t  the 
use  of  the  word  "equally'*  plainly  ex- 
cludes any  inference  of  an  intention 
that  the  division  should  be  per  stirpes 
(Whitehurst  v.  Pritchard  (1810)  5 
N.  C.  (1  Murph.)  388;  Ex  parte 
Brogden  (1920)  180  N.  C.  157,  104  S. 
E.  177) ;  and  that  the  words  "share 
and  share  alike"  cannot  be  satisfied 
except  by  equality  per  capita  (Lane  v. 
Lane  (1864)  60N.C.  (W>nst.Eq.)  84), 
there  is  abundant  authority  to  the 
effect  that  such  expressions  do  not 
necessarily  require  a  per  capita 
equality  of  division,  but  they  apply 
just  as  readily  and  appropriately  to  a 
•per  stirpes  equality  (Raymond  v. 
Hillhouse  (1878)  45  Conn.  467,  29  Am. 
Rep.  688;  Baker  v.  Baker  (1910)  152 
III.  App.  620;  Henry  v.  Thomas  (1888) 
118  Ind.  23,  20  N.  E.  519;  West  v. 
Rassman  (1893)  135  Ind.  278,  34  N.  £. 
991  (obiter) ;  Laisure  v.  Richards 
(1913)  66  Ind.  App.  301,  108  N.  E. 
679;  Balcom  v.  Haynes  (1867)  14 
Allen  (Mass.)  204;  Hall  v.  Hall 
(1885)  140  Mass.  267,  2  N,  E.  700; 
Cummings  v.  Gummings  (1883)  146 
Mass.  501,  16  N.  E.  401;  Coates  v. 
Burton  (1906)  191  Mass.  180,  77  N.  £. 
311;  Allen  v.  Boardman  (1906)  193 
Mass.  284,  118  Am.  St.  Rep.  497,  79 
N.  E.  260;  Thompson  v.  Thornton 
(1908)  197  Mass.  273,  83  N.  E.  880; 
McClench  v.  Waldron  (1910)  204 
Mass.  554,  91  N.  £.  126;  Rood's  Estate 
(1898)  21  Pa.  Co.  Gt.  291;  Sipe's 
Estate  (1906)  30  Pa.  Super.  Ct.  145; 
Alston's  Appeal  (1887)  Shadier  (Pa.) 
451,  11  Atl.  366;  ColUer  v.  Ck»llier 
(1850)  24  S.  a  Eq.  (8  Rich.)  656). 

In  Kenworthey's  Estate  (1898)  19 
Pa.  Dist.  R.  986,  it  is  said  that  the 
words  "share  and  share  alike"  are  not 
conclusive  either  one  way  or  the  other, 
but  the  expression  is  appropriate,  not 
only  to  a  division  among  individuals, 
but  also  to  a  division  between  classes, 
or  to  a  division  between  an  individual 
and  a  class. 

In  Tucker  v.  Nugent  (1917)  117 
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Me.  10.  102  Atl.  307,  it  is  said  that  the 
words  "share  and  share  alike"  do  not 
necessarily  require  an  equal  division 
among  all  the  persona  entitled,  but 
especially  where  the  will  makes  a 
division  of  property  equally  between 
two  designated  classes,  since  the 
words  may  be  satisfied  by  being 
applied  to  the  division  between  the 
classes,  and  not  to  that  between  the 
individuals. 

In  Swinburne's  Petition  (1888)  16 
R.  L  208, 14  Atl.  850,  it  is  said  that  the 
words  "share  and  share  alike"  are 
nsaally  intended  not  so  much  to  direct 
equality  between  the  legatees  as  to 
denote  an  intent  to  have  the  legatees 
take  as  tenants  in  commonp  instead  of 
as  joint  tenants. 

In  Ashbumer's  Estate  (1894)  159 
Pa.  545,  28  Atl.  361,  it  is  said  that  the 
phrase  "equally  between  ttiem"  is  no' 
less  appropriate  to  a  division  among 
classes  than  to  a  division  among  in- 
dividuals. 

And  in  OflA>urn's  Appeal  (1883)  104 
Pa,  637,  it  was  held  that  the  expres- 
sion "each  to  share  and  share  alike" 
might  be  satisfied  by  a  division  be- 
tween two  classes. 

The  word  "equally"  may  be  satisfied 
hy  an  eqnality  between  a'  class  and 
legatees  named.  See  Risk's  Appeal 
(1886)  52  Pa.  269,  91  Am.  Dec.  156. 

And  in  I^on  v.  Acker  (1866)  33 
Conn.  222,  it  is  said  that  the  words 
"share  and  share  alike"  may  be  given 
effect  by  giving  the  members  of  a  class 
an  equal  share  with  the  individuals 
named  as  cobeneficiaries. 

The  phrase  "in  equal  proportions" 
nay  merely  denote  equality  between 
classes.  Branch  v.  De  Wolf  (1915) 
38  R.  L  395,  95  Atl.  867. 

In  Metropolitan  Trust  Co.  v.  Harris 
(1919)  108  Misc.  34,  177  N.  Y.  Supp. 
257,  it  is  said  that  the  phrase  "in 
equal  shares  and  proportions"  is  well 
chosen  to  express  the  idea  of  a  share  : 
varying  in  size  according  to  the  rep- 
resentative position  of  the  taker  in  a 
stirpital  distribution. 

The  use  of  the  term  "pro  rata"  does 
not  require  a  per  capita  division,  being 
equally  apt  to  denote  a  per  stirpes 
division.  Conklin  v.  Davis  (189S)  63 
Conn.  377,  28  Atl.  537. 


The  words  "as  tenants  in  common" 
are  not  exclusively  applicable  to  equal 
interests,  as  are  the  words  "equally" 
and  "share  and  share  alike."  Mattison 
V.  Tanfield  (1840)  3  Beav.  181,  49 
Eng.  Reprint^  51,  4  Jur.  933. 

The  implication  arising  from  the 
use  of  the  words  "equally,"  "share 
and  share  alike,"  etc.,  importing  a  per 
capita  division,  may  be  controlled  by 
the  context.  Kelley  v.  Vigas  (1884) 
112  111.  242,  54  Am.  Rep.  236;  Best  v. 
Farris  (1886)  21  III.  App.  49;  Fischer 
v.  Lange  (1921)  190  Ky.  699,  228  S.  W. 
684;  Re  Farmers'  Loan  &  T.  Co. 
(1914)  218  N.  Y.  168,  2  A.L.R.  910, 
107  N.  E.  340;  Re  Walker  (1903)  39 
Misc.  680,  80  N.  Y.  Supp.  653;  Everitt 
V.  Carman  (1880)  4  Redf.  (N,  Y.)  341; 
Martin  v.  Gould  (1882)  17  N.  G.  (2 
Dev.  Eq.)  305;  Johnston  v.  Knight 
(1895)  117  N.  C.  122,  23  S.  E.  92; 
Priester'a  Estate  (1903)  23  Pa.  Super. 
Ct.  386. 

Thus,  in  Alexander  v.  Wallace 
(1881)  8  Lea  (Teiin.)  669,  it  is  said 
that,  if  it  can  be  fairly  gathered  from 
the  will  that  the  testator  intended 
that  the  property  should  go  according 
to  the  Statutes  of  Disribution,  even 
the  express  use  of  the  words  "equally 
divided,"  or  "share  and  share  alike," 
will  not  change  the  result. 

For  instances  in  which  the  words 
"equally,"  or  "share  and  share  alike," 
were  controlled  by  the  context,  see: 

Cwinecticut. — ^Raymond  v.  Hillhouse 
(1878)  46  Conn.  467,  29  Am.  Rep.  688. 

Georgia. — Randolph  v.  Bond  (1852) 
12  Ga.  362;  MacLean  v.  Williams 
(1902)  116  Ga.  259,  59  LSt.A.  125.  42 
S.  E.  486. 

Illinois.— Kelley  v.  Vigas  (1884) 
112  111.  242,  54  Am.  Rep.  235;  Kirk- 
patrick  v.  Kirkpatrick  (1902)  197  111. 
144,  64  N.  E.  267;  Baker  v.  Baker 
(1910)  152  111.  App.  620;  DOLLANOER 
V.  Dhaeh^  (reported  herewith^ 
ante,  8. 

Kentucky.— Fields  v.  Fields  (1893) 
93  Ky.  619,  20  S.  W.  1042;  Prather  v. 
Watson  (1920)  187  Ky.  709,  220  S.  W. 
532;  Murray  v.  Huffaker,  (18*86)  7  Ky. 
L.  Rep.  766,  13  Ky.  Ops.  1034. 

Maryland.  —  SlinglufF  v.  Johns 
(1898)  87  Md.  273,  39  Atl.  872. 

New  Ymrk. — ^Re  Farmers'  Loan  &  T. 
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Co.  (1914)  213  N.  Y.  168,  2  A.L.R.  910, 
107  N.  E.  840;  Be  Wilson  (1907)  53 
Misc.  288, 104  N.  Y.  Supp.  480;  White- 
head V.  Ginsburg  (1921)  197  App.  Dir. 
266,  188  N.  Y.  Supp.  739. 

North  Carolina,— -Spivey  v.  Spivey 
(1841)  37  N.  C,  (2  Ired.  Eq.)  100; 
Henderson  v.  Womack  (1849)  41  N.  C. 
(6  Ired.  E^.)  437;  Rogers  v.  Brick- 
house  (1860)  58  N.  C.  (6  Jones,  Eq.) 
301;  Burgin  v.  Patton  (1860)  58  N.  C. 
(6  Jones,  Eq.)  426. 

Ohio.— Godfrey  v.  Epple  (1919)  100 
Ohio  St.  447,  11  A.LJt.  317,  126  N.  E. 
886. 

Pennsylvania.  —  Minter's  Appeal 
(1861)  40  Pa.  Ill;  Hiestand  v.  Meyer 
(1892)  150  Pa.  501,  24  Atl.  749; 
Hoch'a  Estate  (1893)  154  Pa.  417,  26 
Atl.  610;  Wootten's  Estate  (1916)  253 
Pa.  136,  97  Atl.  1066;  Alston's  Appeal 
(1887)  8  Sadler,  461,  11  AU.  366; 
Rood's  Estate  (1898)  21  Pa.  Co.  Ct. 
291;  Fleck's  Estate  (1905)  28  Pa. 
Super.  Ct.  466;  Kenworthey's  Estate 
(1898)  19  Fa.  Dist.  R.  986;  Kline's 
Estate  (1909)  88  Pa.  Super  Gt.  582. 

South  Carolina^Britton  v.  Johnson 
(1836)  11  S.  C.  Eq.  (2  Hill)  430; 
Grim  t.  Enotts  (1852)  25  S.  0.  Eq. 
(4  Rich.)  340. 

Tennessee.  —  Stewart  v.  Drake 
(1910)  1  Tenn.  Civ.  App.  332. 

g.  Vae  of  tcord  "between." 

The  use  of  the  word  ''between,'* 
instead  of  "among,"  in  a  direction  to 
divide  the  subject  of  a  bequest,  is 
some  evidence  of  an  intention  tb 
divide  between  two  groups,  or  between 
an  individual  named  and  a  group, 
rather  than  to  divide  it  among  the 
individuals  per  capita.  See  the  follow- 
ing cases: 

Connecticiit.  —  Lockwood's  Appeal 

(1887)  66  Conn.  157,  10  Atl.  617. 
Iowa. — Knutson  v.  Vidders  (1906) 

1?6  Iowa,  611,  102  N.  W.  433. 

Maine. — Tucker  v.  Nugent  (1917) 
117  Me.  10,  102  Atl.  307. 

Missourt — ^Records  v.  Fields  (1899) 
166  Mo.  314,  66  S.  W.  1021. 

New  Hampshire^ — Silsby  v.  Sawyer 

(1888)  64  N.  H.  580,  15  Atl.  601. 
New  Jersey. — Stoutenburgh  v.  Moore 

(1883)  87  N.  J.  Eq.  63,  affirmed  with- 
out opinion  in  (1884)  38  N.  J..Eq. 


281;  Van  Houten  v.  Hall  (1907)  78 
N.  J.  Eq.  884.  67  Atl.  1062. 

Ohio— Godfrey  v.  Epple  (1919)  100 
Ohio  St.  447.  11  A.LJt.  817.  126  N.  E. 
886. 

Oregon.— Roelfs  v.  White  (1916)  76 
Or.  549.  147  Pac.  753. 

Pennsylvania.  —  Young's  Appeal 
(1876)  83  Pa.  69;  Osbum's  Appeal 
(1883)  104  Pa.  637;  Green's  Estate 
(1891)  140  Fa.  253, 21  Atl.  817;  Ihrie's 
Estate  (1894)  162  Fa.  369,  29  Atl.  760; 
Ghriskey's  Estate  (1915)  248  Pa.  90, 
93  Atl.  824 ;  Eenworthey's  Estate 
(1889)  19  Pa.  Dist.  R.  986. 

Rhode  Island.— Branch  v.  DeWoIf 
(1916)  38  R.  I.  395.  95  AU.  867. 

South  Carolina. — Archer  v.  Munday 
(1881)  17  S.  C.  84. 

England^Re  Walforan  [1906]  1  Ch. 
64,  93  L.  T.  N.  S.  746,  76  L.  J.  Ch. 
IJ.  S.  106,  54  Week.  Rep.  167. 

Canada. — Hutchinson  v.  La  Fortune 
(1897)  28  Ont.  Rep.  329;  Re  Fuley 
(1916)  8  Ont.  Week.  N.  306. 

Thus,  in  Lockwood's  Appeal  (Cmin.) 
BUpra,  xtis  said:  "The  word 'between,' 
rhetorically  considered,  is  more  appli- 
cable to  two  classes  than  to  a  greater 
number  of  individuals.  While  this  is 
not  necessarily  controlling,  yet  it  is 
not  without  weight  in  a  case  where 
other  considerations  are  equally 
poised;  and  will  have  the  greater 
weight  if  the  circumstances,  aside 
from  that,  are  such  as  to  induce  the 
belief  that  the  word  is  nsed  in  its 
accurate  sense." 

And  in  Van  Houten  v.  Hall  (N.  J.) 
supra,  it  is  said  that,  although 
"between"  may  sometimes  mean 
"among,"  yet,  where  other  circum- 
stances favor  a  division  in  two  parts 
only,  there  is  every  reason  for 
adhering  to  the  primary  meaning. 

In  Kenworthe/s  Estate  (1898)  19 
Pa.  Dist.  R.  986,  it  is  said  that  while 
the  word  "between"  may  be  interpreted 
as  "among,"  and  vice  versa,  as  occa- 
sion demands  or  the  will  requires,  yet 
such  meaning  is  not  to  be  given  un- 
necessarily. 

Before  the  word  "between"  can  be 
construed  as  meaning  "among,"  some- 
thing must  appear  in  the  will  indi- 
cating an  intention  which  would  be 
otherwise  defeated.  Ghriskey's  Estate 
(1916)  248  Pa.  90.  93  Atl.  824. 
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The  word  **between"  is,  however, 
frequently  need  in  the  sense  of 
"amonff."  leisure  v.  Richards  (1918) 
56  Ind.  App.  301,  108  N.  E.  679; 
Rogers  v.  Morrell  (1908)  82  &  C  402, 
129  Am.  St.  Rep.  899,  64  S.  E.  143; 
Wetherill's  Estate  (1909)  21  Pa.  Dist. 
R.305. 

For  instances  in  which  it  has  been 
so  used,  see  the  following  cases: 

United  States. — Mclntire  t.  Mclntire 
(1904)  192  U.  S.  116,  48  L.  ed.  369,  24 
Sap.  Ct.  Rep.  196. 

Alabama. — Duffee  Buchanan 
(1846)  8  Ala.  27;  Guesnard  v.  Gues- 
nard  (1911)  173  Ala.  250,  65  So.  624; 
Tiylor  V.  Cribbs  (1911)  174  Ala.  217, 
56  So.  952. 

California^Ke  Fisk  (1920)  182  Cal. 
238,  187  Pac.  958. 

Delaware. — Doe  ex  dem.  Kean  t. 
Roe  (1836)  2  Harr.  103,  29  Am.  Dec. 
336. 

Georgia. — ^Rogers  t.  Smith  (1916) 
146  Ga.  2S4,  88  S.  E.  963. 

Iowa.  —  Elingr  v.  Schnellbecker 
(1899)  107  Iowa,  636,  78  N.  W.  673. 

Maryland.  —  Brittain  v.  Carson 
(1876)  46  Md.  186;  Courtenay  v. 
Courtenay  (1921)  —  Md.  113  Atl, 
717. 

Uisaia^ppi  Edwards    v.  Kelly 

(1903)  88  Miss.  144,  36  So.  418. 

IfiHMMuU-Re  Mays  (1917)  197  Mo. 
App.  665,  196  S.  W.  1089. 

New  Hampshire. — Farmer  v.  Kim- 
baU  (1866)  46  N.  H.  435.  88  Am.  Dec. 
219. 

New  Yorlc^Myres  v.  Myrcs  (1862) 
23  How.  Pr.  410;  Re  Klesman  (1908) 
61  Misc.  660, 116  N.  Y.  Supp.  982. 

PemuylTanla. — Ghriskey's  Estate 
(1916)  248  Pa.  90.  93  Atl.  824; 
Vetherill's  Estate  (1909)  21  Pa.  Dist. 
&.  305;  Hemelsen  Blake  (1850)  1 
Phila.  131. 

Virginia. — Crow  v.  Crow  (1829)  1 
Leigh,  74;  Senger  v.  Sanger  (1886)  81 
Vs.  697. 

England.  —  Malcolm  t.  Martin 
(1790)  8  Bro.  Ch.  50,  29  Eng.  Reprint, 
402;  Re  Harper  [1914]  1  Ch.  70.  83 
L.  J.  Ch.  N.  S.  157,  109  L.  T.  N.  S. 
925,  58  Sol.  Jo.  120. 

Scotland. — Cobban  t.  Cobban  [1916] 
S.  C.  82,  52  Scot.  L.  R.  89. 

Ireland^Heron     Stokes  (1842)  2 


Drury  &  War.  89,  1  Connor  &  L.  270. 
4  Ir.  Eq.  R.  284. 

In  Gnesnard  t.  Gaesnard  (1911) 
ITS  Ala.  260,  66  So.  524,  it  is  said  that 
'^ere  is  no  significance  in  the  use  of 
the  word  'between'  as  indicating  a 
seference  to  only  two.  Whatever  may 
be  the  strict  philological  propriety  of 
the  use  of  the  word,  it  is  frequently 
used  as  applicable  to  more  tl;an  two. 
The  origina.I  Articles  of  Confederal 
tion  were  declared  to  be  a  league 
'between'  the  states,  and  the  last 
section  of  the  Constitution  of  the 
United  States  declares  that  the  rati- 
fication of  the'  conventions  6f  nine 
states  shall  be  sufficient  for  the 
establishment  of  this  Constitution 
^between*  the  states  so  ratifying  the 
same." 

And  in  Graves  Graves  (1889) 
65  Hun,  68,  8  N.  Y.  Supp.  284,  affirmed 
on  opinion  below  in  (1891)  126  N.  Y. 
636,  27  N.  E.  411,  it  is  said:  "It 
is  true  that  in  very  strict  use  of 
language  the  pr^osition  'between'  is 
more  properly  employed  where  the 
reference  is  to  two  persons  or  things 
only,  and  'among*  where  the  reference 
is  to  more  than  two;  but  the  dis- 
tinction is  too  nice  to  furnish  a  rale 
of  construction,  and  it  is  known  to  all 
that  'between*' is  very  commonly  used 
as  synonymous  with  'among,'  in  such 
connection.** 

So,  also,  in  Re  lanson  (1907)  14 
Ont  L.  Rep.  82,  it  is  said  that,  though 
the  word  "between"  is  etymologically 
more  appropriately  used  where  a 
division  into  moieties  is  contemplated, 
the  word  is  so  commonly  employed  as 
the  equivalent  of  "among"  that  little 
weight  should  be  attached  to  its  use. 
and  particularly  as  indicative  of  a 
testator's  intent  as  to  mode  of  division. 

In  Hemeisen  v.  Biake  (1860)  1  Phila. 
(Pa.)  131,  it  is  said  that  the  strict 
meaning  of  the  preposition  "between*' 
would  be  entirely  too  narrow  a  ground 
upon  which  to  proceed  in  the  con- 
struction of  a  will;  since  in  popular 
and  common  use  it  is  applied  indis- 
criminately in  cases  of  an  ownership 
or  partition  among  two  or  more. 

And  in  EHng  v.  Schnellb^drar 
(1899)  107  Iowa,  636,  78  N.  W.  673, 
and  Senger  v.  Senger  (1886)  81  Va. 
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687,  it  is  said  that,  where  the  words 
"between"  or  "among"  follow  the 
verb  "divide,"  their  general  significa- 
tion is  very  similar,  and  in  practical 
use  they  are  considered  synonymous; 
though  "among"  denotes  a  collection 
and  is  never  followed  by  two  of  any 
sort,  while  "between"  may  be  followed 
by  any  plural  number  and  seems  to 
denote  ^rather  tiie  individuals  of  the 
class  than  the  class  itself  generally. 

The  word  "between"  cannot  be  taken 
as  having  been  used  in  its  usual  and 
proper  grammatical  sense  where,  in 
any  event,  division  must  be  made  be- 
tween more  than  two.  Almand  v. 
Whitaker  (1901)  118  6a.  889,  39  S.  E. 
896. 

And  in  Myres  v.  Myres  (1862)  23 
How.  Pr.  (N.  Y.)  410,  it  is  said  that 
"between"  is  often  used  as  synony- 
mous with  "among,"  especially  when 
employed  to  convey  the  idea  of  di- 
vision or  separate  ownership  of 
property  bold  in  common.  "It  is  quite 
as  appropriate  to  say  that  property  is 
to  be  divided  'between'  A,  B,  and  C, 
as  'among*  A,  B,  and  C.  So  Webster 
says,  'We  observe  that  "between"  is 
not  restricted  to  two/  and  he  illus- 
trates thus :  'Twenty  proprietors  own  a 
tract  of  land  between  them.' " 

ft.  Use  of  word  "among." 

The  use  of  the  word  "among" 
clearly  indicates  an  intention  that  the 
beneficiaries  shall  take  in  equal 
shares.  Holder's  Petition  (1898)  21 
R  L  48.  41  Atl.  576. 

(.  Um  of  %cord  _"and"  in  enumerattng 
beneftciartea. 

The  use  of  the  word  "and,"  in 
enumerating  the  beneficiaries,  has  a 
tendency  to  show  that  the  testator  had 
them  in  mind  as  different  groups, 
rather  than  as  a  single  group.  See 
Lockwood's  Appeal  (1887)  65  Conn. 
167,  10  Atl.  517;  Geery  v.  Skelding 
(1893)  62  Conn.  499,  27  Atl.  77;  Re 
Stocum  (1905)  94  N.  Y.  Supp.  588;  Re 
Myhill  (1912)  149  App.  Div.  404,  134 
N.  Y.  Supp.  467;  Fissel's  Appeal 
(1856)  27  Pa.  55;  Minter's  Appeal 
(1861)  40  Pa.  Ill;  Hiestand  v.  Meyer 
(1892)  150  Pa.  501,  24  Atl.  749; 
Hutchinson  v.  La  Fortune  (1897)  28 
Ont  Rep.  329. 


i.  Effect  of  use  of  the  word  "eodk." 

The  word  "each"  may  have  the 
effect  to  individualize  the  members  of 
a  class,  who  will  accordingly  take  per 
capita.  See  Re  Turner  (1913)  208 
N.  Y.  261,  101  N.  E.  905,  Ann.  Cas. 
1914D,  245;  Penney's  Estate  (1893) 
169  Pa.  346,  28  Atl.  255.  Bat  compare 
Rixey  v.  Stuckey  (1895)  129  Ma  377, 
31  S.  W.  770. 

Thus,  the  phrase,  "each  to  take 
share  and  share  alike,"  necessarily 
indicates  a  per  capita  distribution. 
Scott's  Estate  (1894)  163  Pa.  165,  29 
Atl.  877;  Everitt  v.  Carman  0880)  4 
Redf.  (N.  Y.)  841. 

Instances  in  which  the  use  of  the 
word  "each"  did  not  affect  the 
character  of  the  gift  as  one  to  a  class, 
not  falling  within  the  scope  of  this 
note,  may  be  found  in  a  note  on  the 
question,  "When  may  a  testamentaty 
gift  be  considered  as  one  to  a  class," 
in  7  B.  R.  C.  800,  footnote  71. 

jj.  Effect   of  repetUion   of  preposition 
"to." 

The  repetition  of  the  preposition 
"to"  has  been  regarded  as  indicative 
of  an  intention  that  the  legatees 
should  take  by  classes  (see  Fleck's 
Estate  (1906)  28  Pa.  Super  Ct.  466), 
but  is  by  no  means  conclusive  (see 
Brown  v.  Ramsey  (1848)  7  Gill  (Hd.) 
347;  Farmer  v.  Kimball  (1866)  46 
N.  H.  435,  88  Am.  Dec.  219;  Campbell 
V.  Clark  (1887)  64  N.  H.  328,  10  Atl. 
702;  McMasterv.  McMaster  (1853)  10 
Gratt  (Va.)  275;  Blackler  v.  Webb 
(1726)  2  P.  Wms.  383, 24  Eng.  Reprint. 
777;  Dowding  v.  Smith  (1841)  3 
Besav.  541,  49  Eng.  Reprint,  213  10  L. 
J.  Ch.  N.  S.  235;  Boughen  v:  Farrer 
(1855)  3  Week.  Rep.  (Eng.)  495; 
Payne  v.  Webb  (1874)  31  L.  T.  N.  S. 
(Eng.)  637,  22  Week.  Rep.  43;  Bradley 
V.  Wilson  (1867)  13  Grant>  Ch. 
(U.  C)  642. 

le.  Effert    of    «M    of    the    irond  "re~ 
apective." 

The  use  of  the  word  "respective"  is 
indicative  of  a  stirpital  distribution 
(Sutcliffe  V.  Howard  (1868)  38  L.  J. 
Ch.  N.  S.  (Eng.)  472,  17  Week.  Rep. 
819),  but  is  not  necessarily  conclusive 
(see  Boughen  V.  Farrer  (1855)  3  Week. 
Rep.  (Eng.)  495).  Thus,  the  use  of 
the  word  "respective,'*  in  a  gift  to 
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persons  or  their  "respective"  issue  or 
children,  points  to  a  stirpital  distribu- 
tion. Re  Ckfulden  [1908]  1  Ch.  (Eng.) 
320,  77  L.  J.  Ch.  N.  S.  209,  98  L.  T. 
n:  S.  389,  52  Sol.  Jo.  172.  And  a  dlB- 
tribution  per  stirpes  is  Imported  by  a 
direction  that  the  share  is  to  be 
divided  into  equal  shares,  if  more  than 
one  "of  such  respective  issue."  Davis 
V.  Bennett  (1862)  4  De  G.  F.  &  J.  327, 
45  Eng.  Reprint,  1209,  31  L.  J.  Ch. 
N.  S.  337,  8  Jur,  N.  S.  269,  5  L.  T.  N.  S. 
815, 10  Week.  Rep.  276. 

2.  Sffect  of  referenee  to  SUUuf  of  2Na- 
trihution. 

A  reference  to  the  Statute  of 
Descent  and  Distribution  such  as  a 
direction  that  the  subject  of  the  be- 
quest shall  be  divided  "according  to 
the  laws  of  the  state,"  is  sometimes 
treated  as  pointing  out  not  only  the 
persons  who  are  to  take,  but  also  the 
proportions  in  which  they  are  to  take. 

Cmnecticyt  —  Jackson  v.  Alsop 
(1896)  67  Conn.  249,  34  Atl.  1106. 

niiiu^— Welch  V.  Wheelock  (1909) 
242  ill.  380,  90  N.  E.  296. 

Maine. — Hopkins  v.  Keazer  (1896) 
89  Me.  347,  36  Atl.  616;  Fairbanks's 
Appeal  (1908)  104  Me.  888,  71  Atl. 
988. 

Massachusetts.  —  Re  Paine  (1900) 
176  Mass.  242,  57  N.  E.  346. 

New  York. — United  States  Trust  Co. 

Nathan  (1920)  112  Misc.  502,  183 
N.  Y.  Supp.  660,  affirmed  in  (1921) 
196  App.  Div.  126,  187  N.  Y.  Supp. 
649. 

Tennessee. — Alexander  v.  Wallace 
(1881)  76  Tenn.  569. 

England.  —  Mattison  v.  Tanfleld 
(1840)  3  Beav.  181,  49  Eng.  Reprint, 
51,  4  Jur.  938;  Lewis  v.  Morris  (1864) 
19  Beav.  84,  52  Eng.  Reprint,  261. 

See  also  Woodward  v.  James  (1889) 
116  N.  Y.  346,  22  N.  E.  150;  Re  Barker 
(1921)  230  N.  Y.  364,  130  N.  E.  579. 

So,  if  a  testator  describes  the  object 
of  gift  by  express  reference  to  the 
Statute  of  Distribution,  as  next  of  kin 
uoder  or  in  accordance  with  the 
statute,  and  does  not  expressly  state 
how  they  are  to  take,  they  take  ac- 
cording to  the  mode  and  in  the  shares 
directed  by  the  statute,  to  wit,  per 
stirpes  and  as  tenants  in  common. 
Davies  V.  Edwards  [1910]  2  Ch.  (Eng.) 


74,  79  L.  J.  Ch.  N.  S.  600,  108  L.  T. 
N.  S.  130— citing  Jarman,  Wills,  6tfa 
ed.  p.  964. 

Under  a  bequest  "in  such  propor- 
tions as  each  may  be  entitled  to  undnr 
ttie  statute,"  the  statutory  mode  of 
distribution  is  to  be  followed.  Smith 
V.  Pepper  (1869)  27  Beav.  86,  64  Eng. 
Reprint,  34. 

So,  where  the  bequest  is  "in  such 
and  the  like  manner  as  if  the  same 
had  been  to  be  paid  under  the  Statute 
of  Distribution."  HoUoway  v.  Rad- 
cliffe  (1867)  28  Beav.  163,  58  Eng. 
Reprint,  64,  26  L.  J.  Ch.  N.  S.  401,  3 
Jur,  N.  S.  198,  6  Week.  Rep.  271. 

Or  where  it  is  to  be  distributed  "as 
the  law  directs."  Fielden  v.  Ash- 
worth,  L.  R.  20  Eq.  (Eng.)  410,  33 
L.  T.  N.  S.  197. 

Or  '*to  my  relations,  by  right  of 
representation  under  the  statutes  of 
this  commonwealth."  Thompson  v. 
Thornton  (1908)  197  Hass^  278,  88 
N.  B.  880. 

Or  where  testator  has  directed  that 
his  estate  be  divided  among  bis  heirs 
at  law  in  accordance  with  the  laws  of 
tne  state  applicable  to  persons  who  die 
intestate.  Lawton  v.  Corlies  (1891) 
127  N.  Y.  100,  27  N.  E.  847. 

The  rule,  however,  is  otherwise 
where  the  statute  is  referred  to  only 
for  the  purpose  of  defining  tiie  class, 
as  where  the  will  directs  that  they  are 
to  take  equally.  See  Davies  v.  Ed- 
wards [1910]  2  Ch.  (Eng.)  74,  79  L.  J. 
Ch.  N.  S.  500,  103  L.  T.  N.  S.  130;  Re 
Labatt  (1916)  11  Ont.  Week.  N.  260. 

m.  Effect  of  use  of  the  teord  "devolve." 

The  word  "devolve"  may  import  a 
taking  by  succession,  and  hence  per 
stirpes.  See  Stonor  v.  Gurwen  (1832) 
6  Sim.  264,  58  Eng.  Reprinti  886. 

n.  Effect  of  dIreeNon  that  OMdreH  «haU 
take  parent*»  ahare. 

.  A  direction  that  children  shall  take 
their  parent's -share  imports  a  division 
per  stirpes.  See  Hopkins  v.  Keazer 
(1896)  89  Me.  347,  36  AU.  615;  Re 
United  States  Trust  Co.  (1901)  36 
Misc.  378,  73  N.  Y.  Supp.  635;  Shinn 
V.  Motley  (1857)  56  N.  C  (3  Jones, 
Eq.)  490;  Pollard  v.  Pollard  (1880) 
83  N.  C.  96;  Stout's  Estate  (1900) 
16  Montg.  Co,  L.  Rep.  (Pa.)  198; 


Digitized  by 


80 


AUEBICAN  LAW  BEPOJtlS,  ANNOTATED. 


[16  A.L.B. 


Powell  Powell  (1873)  28  L.  T.  N.  S. 
(Eng.)  730,  21  Week.  Rep.  725. 

So.  where  the  testator  directs  that 
"each  grandchild  draws  in  equal  pro- 
portion of  what  their  ancestors  would 
have  drawn  had  they  have  lived.'* 
Hamilton  v.  Lewis  (1860)  13  Ho.  184. 

And  a  direction  that  "each  set  of 
.  grandchildren  is  to  have  their  father's 
pro  rata  part"  is  a  bequest  to  them  per 
stirpes.  Thomas  v.  Thomas  <1910}  97 
Miss.  697,  53  So.  630. 

In  this  connection,  it  may  be  noted 
that  in  Cushney  v.  Henry  (1834)  4 
Paige  (N.  Y.)  346,  it  was  held  that  a 
provision  that  if  uiy  of  tiie  original 
remaindermen  should  die  during  the 
'continuance  of  the  precedent  estate, 
and  leave  issue,  and  such  issue  should 
be  living  at  the  time  of  the  termina- 
tion of  such  estate,  "then  such  issue 
shall  stand  in  the  place  of,  and  take 
such  part  of  any  estate  as  his,  her.  or 
their  parent  would  have  been  entitled 
to.  if  living,"  applies  as  well  where  all 
of  the  original  takers  die  during  the 
continuance  of  the  precedent  estate 
as  where  only  a  part  of  them  do  so. 

o.  Inferences  to  he  drawn  prem  gifta 
over. 

A  gift  of  one  share  in  certain  events, 
to  the  other  legatees  per  stirpes,  will 
import  a  division  per  stirpes.  Nettle- 
ton  V.  Stephenson  (1849)  18  L.  J.  Ch. 
(Eng.)  191.  13  Jur.  618. 

And  a  gift  of  the  share  of  a  child 
dying,  not  to  the  other  members  of  the 
class,  but  to  the  brothers  and  sisters 
of  the  child,  is  indicative  of  a  per 
stirpes  distribution.  Archer  v.  Legg 
(1862)  81  Beav.  187.  64  En^.  Reprint, 
1109.  10  Week.  Rep.  703;  Fleck's 
Estate  (1905)  28  Pa.  Super.  Gt.  466. 

Where  the  testator  directs  that  an 
equal  division  be  made,  and  directs 
also  that  the  share  of  a  beneficiary 
dying  before  the  time  of  distribution 
shall  go,  not  to  all  the  members  of  the 
class,  but  to  part  of  the  class  only,  it 
is  evidence  of  his  intention  that  the 
division  should  be  per  stirpes,  because 
the  shares  of  part  of  the  class  would 
be  augmented  by  the  death  of  a  bene- 
ficiary, and  an  equal  division  of  the 
fund  among  the  beneficiaries  would 
therefore  be  impracticable ;  and  hence 


it  must  be  presumed  that  when  the 

testator  directed  an  equal  division  he 
meant  an  equal  division  per  stizpes. 
Benedict  v.  Ball  (1884)  38  N.  J.  Eq.  48 
(obiter). 

p.  Effect  of  provision  that  legatees  shall 
take  by  representation. 

A  provision  that  persons  named  as 
legatees  shall  take  hy  "right  of  repre- 
sentation" imports  an  intention  to 
distribute  the  subject  of  the  gift  per 
stirpes.  Siders  v.  Siders  (1897)  169 
Mass.  623,  48  N.  E.  277. 

And  the  designation  of  legatees  as 
"representatives"  of  their  deceased 
parents  is  indicative  of  an 'intention 
that  they  should  take  by  families.- 
Harper  v.  Sudderth  (18G7)  62  N.  C 
(Phill.  Eq.)  279. 

q.  Beguest  to  individual  and  unaseer- 
tatned  elass. 

In  Cole  V.  Creyon  (1833)  10  &  C 
Eq.  (1  Hill)  311.  and  Conner  v.  John- 
son (1834)  11  S.  C.  Eq.  (2  Hill)  41, 
it  is  said  that  if  there  is  a  bequest  to 
an  ascertained  individual  and  to  a 
class  of  unascertained  individuals,  to 
be  ascertained  at  any  future  time 
after  the  death  of  the  testator,  it 
vests  one  hair  in  the  said  individual, 
and  the  other  half  in  the  Individuals 
of  the  class  collectively,  when  th^ 
are  ascertained. 

r.  Directton  that  parents  'and  ^ildren 
are  to  share  in  equal  proportions. 

A  direction  that  parents  and  chil- 
dren are  to  be  classed  together,  and 
share  in  equal  proportions,  will  not 
import  a  distribution  per  stirpes. 
Turner  v.  Hudson  (1847)  10  Beav. 
222,  50  Eng.  Reprint.  668.  16  L.  J.  Ch. 
N.  S.  180. 

8.  Effect  of  provision  for  stirpttal  dtvi- 
ston  elsewhere  in  tcill. 

The  fact  that  the  testator,  in  ex- 
press terms,  provides  for  a  distribu- 
tion per  stirpes  in  other  items  of  the 
will,  does  not  necessarily  give  rise  to 
an  inference  that,  in  an  item  in 
which  he  did  not  provide  for  such 
a  distribution,  he  Intended  the  distri- 
bution to  be  per  capita.  MacLean  v. 
Williams  (1902)  116  Ga.  259,  59 
L.RJV.  125,  42  S.  E.  486.    But  com- 
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pare  Whitehead  v.  Ginsbursr  (1921) 
197  App.  DiT.  266,  188  N.  T.  Supp. 
739,  where  a  majoritgr  of  the  coart  re- 
garded a  direction  for  division  per 
stirpes  of  the  principal  of  a  trust 
fund,  as  irround  for  a  stirpital  divi- 
sion of  the  income  also. 

t.  Bffeet  of  dneumstonoe  that  parents  of 

legateeB  are  named. 

A  bequest  to  the  children  of  per- 
sons named  is  to  them  per  capita,  and 
not  per  stirpes,  where  the  mention  of 
the  names  of  the  parents  is  only 
way  of  designation  of  the  persons 
who  are  to  take. 

Alabama^Taylor  v.  Crlbbs  (1911) 
174  Ala.  217,  66  So.  9S2. 

GecH*gia.  —  Huggins  v.  Huggins 
(1884)  72  Ga.  825;  Rogers  v.  Smith 
(1916)  145  Ga.  234.  88  S.  E.  963. 

Kentucky.  —  Wells    v.  Newton 

(1868)  4  Bush,  158;  Brown  v.  Brown 

(1869)  6  Bush,  648;  Armstrong  v. 
Cnitchfield  (1912)  160  Ky.  647,  150 
S.  W.  835. 

MassachnsettSk — ^Weston  v.  Foster 
(1843)  7  Met.  297;  Hardy  v.  Roach 
(1906)  190  Mass.  223,  76  N.  E.  720; 
Leslie  v.  Wilder  (1917)  228  Mass. 
343,  117  N.  E.  342;  Russell  v.  Welch 
(1921)  —  Mass.  — ,  129  N.  E.  482. 

New  York. — Stevenson  v.  Lesley 
(1877)  70  N.  Y.  612. 

North  Carolina. — Marsh  v.  Dellin- 
ger  (1900)  127  N.  C.  360,  37  S.  E.  494; 
Ex  parte  Brogden  (1920)  180  N.  C. 
157,  104  S.  E.  177. 

Pennsylvania.  —  Scott's  Estate 
(1894)'  163  Pa.  165,  29  Atl.  877; 
Priester's  Estate  (1903)  23  Pa. 
Super.  Ct  386;  Rone/s  Estate  (1910) 
19  Pa.  Dist.  R.  565;  Hemeiaen  v. 
Blake  (1850)  1  Phila.  131. 

Tennessee.  —  Malone  v.  Majors 
(1847)  8  Humph.  577. 

Canada.— Anderson  v.  Bell  (1882) 
8  Ont.  App.  Rep.  531. 

• 

u.  Xgect  of  <drcumstanee  that  person 
named  aa  ancestor  ia  ItviTtg. 

When  a  testator  designates  the  ob- 
jects of  his  boun^  by  their  relation- 
ship to  their  living  ancestor,  such 
legatees  or  devisees  have  been  held 
to  take  equal  shares  per  capita,  on 
the  ground  that  the  fact  that  the  an- 
cestor is  living  shows  that  they  are 


not  to  take  in  his  place,  hut  that  he  is 
referred  to  only  to  designate  the  ben- 
eficiaries. Broennann  v.  'Eessling 
(1914)  6  Ohio  App.  7;  Risk's  Appeal 
(1866)'  52  Pa.  269,  91  Am.  Dec.  156; 
Scott's  Estate  (1894)  163  Pa.  166,  29 
Atl,  877;  Re  Mitchener  (1873)  30 
Phila.  Leg.  Int.  (Pa.)  336,  1  Leg. 
Chron.  301;  Peale's  Estate  (1876)  11 
Phila.  (Pa.)  147 ;  Hertz's  Estate 
(1912)  22  Pa.  Dist  R.  260;  Ingram  v. 
Smith  (1868)  1  Head  (Tenn.)  411; 
Blackler  v.  Webb  (1726)  2  P.  Wms. 
383,  24  Eng.  Reprint,  777;  Williams  v. 
Yates  (1837)  Cooper,  Pr.  Cas.  177.  47 
Eng.  Reprint,  464,  1  Jur.  610. 

So,  the  fact  that  a  parent  was  liv- 
ing at  the  date  of  a  will  is  sufficient 
to  exclude  a  reference  to  the  Statute 
of  Distribution.  Bryant  v.  Scott 
(1836)  21  N.  a  (1  Dev.  ft  B.  Eq.) 
155,  28  Am.  Dec.  590;  Mclntire  v.  Mc- 
Intire  (1904)  192  U.  S.  116,  48  L.  ed. 
869,  24  Sup,  Ct,  Rep.  196. 

But  the  rule  that  entitles  children 
of  a  Kving  parent  to  take  per  capita 
must  be  controlled  by  the  general  in- 
tention of  the  testator.  Risk's  Ap- 
peal (1866)  62  Pa.  269,  91  Am.  Dec. 
156. 

The  fact  that  the  testator  enumer- 
ates children  of  his  own  children, 
whom  he  recognizes  as  living,  as 
among  his  "heirs"  to  whom  a  bequest 
is  made,  shows  that  he  meant  them  to 
take  in  substitution  for  their  parents. 
Roper  V.  Roper  (1869)  68  N.  C.  (6 
Jones,  Eq.)  16.  75  Am.  Dec.  427. 
Contra:  Follansbee  v.  FoUansbee 
(1896)  7  App.  D.  C  282. 

V.  Division  of  income  aa  indicative  of 
intention  aa  to  capital. 

The  proportion  in  which  the  in- 
come is  given,  pending  final  distribu- 
tion, may  be  indicative  of  the  mode  of 
such  distribution.  See  Brett  v.  Hor- 
ton  (1841)  4  Beav.  239,  49  Eng.  Re- 
print, 331,  10  L.  J.  Ch.  N.  S.  371,  6 
Jur.  696. 

Thus,  the  fact  that  the  income,  un- 
til the  distribution  of  the  capital,  is 
applicable  per  stirpes,  is  ground  for 
assuming  that  a  like  principle  is  to 
govern  the  gift  of  the  capital.  See 
Kidwell  v.  Ketler  (1906)  146  CaL  12, 
79  Pac.  514;  Barker  v.  Barker  (1916) 
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172  App.  Div.  244,  158  N.  Y.  Supp. 
413,  affirmed  on  reargutnent  in  (1916) 
176  App.  Div.  940,  161  N.  Y.  Supp. 
1117;  Re  Campbell  (1886)  L.  R.  33  Ch. 
Div.  (Eng.)  98.  55  L.  J.  Ch.  N.  S.  911, 
55  L.  T.  N.  S.  463,  34  Week.  Rep.  629, 
affirming  (1886)  L.  R.  31  Ch.  Div.  685, 
Re  Janson  (1907)  14  Ont  L.  Rep.  82. 

That  it  is  not  conclusive,  see 
Nockolds  V.  Locke  (1856)  3  Kay  &  J. 
6,  69  Eng.  Reprint,  999,  2  Jur.  N.  S. 
1064,  5  Week.  Rep.  3;  Re  Stone 
[  1895]  2  Ch.  (Eng.)  196, 64  L.  J.  Ch.  N. 
S.  637,  12  Reports,  415,  72  L.  T.  N.  S. 
815,  44  Week.  Rep.  235,  and  Re  lanson 
(1907)  14  Ont.  L.  Rep.  82,  in  which  it 
was  held,  upon  the  authority  of  Re 
Stone  (Eng.)  supra,  that  a  prior 
stirpital  disposition  of  the  income 
will  not  warrant  the  construction  as 
stirpital,  of  a. gift  to  the  corpus  in  it- 
self clearly  within  the  purview  of  the 
general  rule  that,  under  a  gift  to  the 
children  of  A  and  B  as  a  class,  the 
children  take  per  capita. 

For  an  instance  in  which  the  divi- 
sion of  the  corpus  was  regarded  as 
indicative  of  an  intention  similarly 
to,  divide  the  income,  see  Whitehead 
V.  Ginsburg  (1921)  197  App.  Div.  266. 
188  N.  Y.  Supp.  739. 

V.  Bffeet  of  traatment  of  legateea  aa  a 
doM  elaewhere  tn  vMI. 

Where  in  one  part  of  the  will  the 
testator  treats  the  objects  of  his 
bounty  aa  a  class,  and  in  another  part 
refers  to  them  by  the  same  descrip- 
tion, the  presumption  is  that  he  uses 
the  same  words  in  the  same  sense  and 
intends  than  to  take  as  a  class,  and 
the  division  of  a  fund  will  be  per 
stirpes  as  to  them,  treating  them  aa 
a  class.  Fields  v.  Fields  (1893)  98 
Ky.  619,  20  S.  W.  1042;  Bethel  v. 
Major  (1902)  24  Ky.  L.  Rep.  398.  68  S. 
W.  631;  Ferrer  v.  Pyne  (1879)  18  Hun 
(N.  Y.)  411.  affirmed  in  (1880)  81  N. 
Y.  281;  Everitt  v.  Carman  (1880)  4 
Redf.  (N.  Y.)  841;  Gilliam  v.  Under- 
wood (1866)  56  N.  C.  (3  Jones,  Eq.) 
100;  Lockhart  v.  Lockhart  (1867)  66 
N.  C.  (3  Jones,  Eq.)  206. 

Thus,  the  fact  that  the  testator  has 
spoken  of  his  grandchildren  else- 
where as  a  class  is  an  indication  that, 
under  a  gift  to  his  "heirs,"  they  are 
to  take  per  stirpes  in  the  place  of 


their  respective  parents.  Ba&kin*s 
Appeal  (1846)  3  Pa.  St.  304,  46  Am. 
Dec  641. 

But  the  fact  that  persons  entitled 
to  participate  in  a  gift  are  elsewhere 
given  a  legacy  as  a  class  is  not  con- 
clusive that,  in  making  the  distribu- 
tion, they  are  to  be  treated  as  a  unit. 
See  Harris  v.  Philpot  (1848)  40  N.  C. 
(5  Ired.  Eq.)  324;  Hastings  v.  Earp 
(1866)  62  N.  C  (Phill.  Eq.)  6. 

Thus,  the  general  rule  that,  when 
a  testator  gives  equally  to  persons 
standing  in  the  same  relation  to  him, 
the  distribution  is  per  capita  even 
though  they  are  indicated  to  be  the 
children  of  persons  who  stand  in 
closer  relation,  is  not  affected  by  the 
fact  that  in  other  parts  of  the  will  he 
has  made  distribution  of  other  shares 
of  the  estate  to  the  same  persons  per 
stirpes,  as  remaindermen  after  their 
parents.  Hartley's  Estate  (1912)  22 
Pa.  Dist.  R.  417. 

No  inference  of  an  intention  that 
some  of  the  beneficiaries  of  a  gift 
shall  take  as  a  class  can  be  drawn 
from  the  circumstance  that,  in  some 
clauses  of  the  will,  they  are  treated 
as  a  class,  where  in  other  clauses 
they  are  treated  as  individuals. 
White  v.  White  (1916)  168  Ky.  762, 
182  S.  W.  942. 

«.  Effect  of  Mreotion  €htU  legMtfeM  afcoU 

tiUee  per  stirpes. 

The  words  "per  stirpes"  are  not 
strictly  applicable  to  named  legatees, 
or  legatees  designated  as  a  class,-  and 
are  ordinarily,  at  least,  appropriate 
and  are  used  with  respect  to  subatlta- 
tional  gifts  to  substituted  legatees  in 
the  case  of  the  death  of  a  primary 
legatee.  Re  Title  Guarantee  &  T.  Co. 
(1913)  159  App.  Div.  808,  144  N.  Y. 
Supp.  889,  affirmed  in  (1914)  212  N. 
Y.  551,  106  N.  E.  1043. 

A  superadded  direction  that  the 
children  take  per  stirpesr  and 

not  per  capita,  shows  that  they  do 
not  take  in  competition  with  the  orig- 
inal takers.  Pearson  v.  Stephen 
(1831)  5  Bligh,  N.  R.  203,  6  Eng.  Re- 
print, 286,  2  Dow  &  C.  328,  6  Eng. 
Reprint,  750. 

Under  a  gift  to  several  and  their 
descendants  per  stiri>es,  the  words 
**per  stirpes"  import  not  only  distri- 
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Imtion,  but  also  sueceasion  or  ume 
species  of  representation*  and  hence 
esdnde  children  from  taking  conciuv 
rently  with  their  parents.  Dick  t. 
Lacy  (1846)  8  Beav.  214,  60  Eng.  Re- 
print, 85,  14  L.  J.  Ch.  N.  S.  150,  9 
Jur.  221. 

As  to  the  construction  of  a  direc- 
tion that  the  beneficiaries  should  take 
*^er  capita  as  well  as  per  stirpes, 
equally  and  in  all  respects  share  and 
share  alike/'  see  Re  Curtis  (1909)  64 
Misc.  425,  119  N.  Y.  Supp.  606,  set 
forth  under  III.  a,  infra. 

For  an  instance  in  which  a  direc- 
tion that  the  beneficiaries  should 
take  per  stirpes  was  rejected  as  at 
variance  with  the  testator's  clearly 
eizpressed  intention,  see  Van  Cott  v. 
Van  Cett  (1915)  167  App.  Div.  694, 
152  N.  Y.  Supp.  840.  affiimed  without 
opinion  in  (1916)  219  N.  Y.  673,  114 
N.  E.  1085. 

It  has  been  held  that  a  direction 
for  distribution  per  stirpes  runs 
through  the  whole  range  of  the  de- 
scent Gibson  v.  Fisher  (1867)  L.  R. 
5  Eq.  (Eng.)  68,  37  L.  J.  Ch.  N.  S.  67, 
16  Week.  Rep.  116;  Re  Wilson  (1888) 
Ch.  Div.  (Eng.)  664,  63  L.  J. 
Ch.  N.  .  130;  Re  Alchorne  (1911)  130 
L.  T.  Jo.  (Eng.)  528;  Powell  v.  Powell 
(1873)  28  L.  T.  N.  S.  (Eng.)  730,  21 
Week.  Rep.  725. 

But  in  some  cases  a  mere  direction 
that  the  share  of  any  of  the  original 
takers  dying  is  to  go  to  bis  issue  will 
not  have  the  effect  of  preventing  re- 
moter issue  from  taking  that  share, 
with  issue  less  remote,  per  capita  be- 
tween them.  See  Southam  v.  Blake 
(1854)  2  Week.  Rep.  (Eng.)  446. 

Ill,  Vnder  variou»  forms  of  bequest. 

a.  Under  a  Request  to  the  *'heirs"  of  the 
testator  or  of  some  other  peraon. 

For  instances  in  which  the  bequest 
was  to  the  "heirs"  of  two  or  more 
persons,  see  III.  n,  infra. 

For  instances  of  bequests  to  one 
and  the  "heirs"  of  another,  see  UI.  p, 
infra. 

For  instances  of  bequests  to  per- 
sons living  and  the  "heirs"  of  any 
deceased,  see  IIL  v,  infra. 

For  instances  of  bequests  to  the 
'Oteirs"  of  the  testator  and  of  the 
16  AXJl^. 


testator's  wife  or  husband,  see  III.  w,  ' 
infra. 

A  rule  of  construction  which  is 
very  generally,  although,  as  will 
presently  appear,  not  universally, 
recognized,  is  that  a  devise  or  bequest 
to  "heirs/'  whether  it  be  to  one's  own 
heirs  or  to  the  heirs  of  a  third  person, 
designates  not  only  the  persons  who 
are  to  take,  but  also  the  manner  and 
proportions  in  which  they  are  to  take; 
and  when  there  are  no  words  to  con- 
trol the  presumption  of  the  will  of  the 
testator,  the  law  presumes  his  inten- 
tion to  be  that  they  shall  take  as 
heirs  would  take  by  the  law  of  in- 
testate succession. 

Connecticut— Cook  v.  Cattin  (1856) 
26  Conn.  S87;  Conklin  v.  Davis  (1893) 
63  Conn.  S77,  28  Atl.  637;  Ruggles  v. 
Randall  (1897)  70  Conn.  44,  38  Atl. 
885;  Healy  v.  Healy  (18&3)  70  Conn. 
467,  39  Atl.  793. 

Georgia.  —  MacLean  v.  Williams 
(1902)  116  Ga.  269,  69  L.R.A.  126,  42 
S.  E.  486. 

Ulinois.— Richards  v.  Miller  (1872) 
62  Dl.  417;  Kelley  v.  Vigas  (1884)  112 
111.  242,  64  Am.  Rep.  236;  Thomas  v. 
Miller  (1896)  161  111.  60,  43  N.  E.  848; 
Eirkpatrick  v.  Kirkpatrick  (1902)  197 
111.  144,  64  N.  E.  267;  Mosier  v. 
Bowser  (1907)  226  111.  46,  80  N.  E. 
730;  Jenne  v.  Jenne  (1916)  271  111. 
526,  111  N.  E.  540;  Best  v.  Farris 
(1886)  21  IIL  App.  49. 

Indiana.  —  Laisure  v.  Richards 
(1913)  66  Ind.  App.  301,  103  N.  E.  679. 

Iowa. — Johnson  v.  Bodine  (1899) 
108  Iowa,  594,  79  N.  W.  348. 

Koitucky. — Johnson  v.  Jacob  (1876) 
11  Bush,  646;  Prather  v.  Watson 
(1920)  187  Ky.  709,  220  S.  W.  632. 

Maine.— Doherty  v.  Grady  (1908) 
105  Me.  36,  72  Atl.  869;  Tucker  v. 
Nugent  (1917)  117  Me.  10,  102  Ati. 
307. 

Massachusetts.  — Bowers  v.  Porter 
(1827)  4  Pick.  198;  Daggett  v.  Slack 
(1844)  8  Met.  450;  Tillinghast  v. 
Cook  (1845)  9  Met  143;  Holbrook  v. 
Harrington  (1860)  16  Gray,  102; 
Houghton  V.  Kendall  (1863)  7  Allen, 
72;  Balcom  v.  Haynes  (1867)  14 
Allen,  204;  Bassett  v.  Granger  (1868) 
100  Bfass.  348;  Rand  v.  Sanger  (1874) 
116  Mass.  124;  King  v.  Savage  (1876) 
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121  Mass.  803;  Gumminss  v.  Cutnmings 
(1888)  146  Mass.  501,  16  N.  E.  401;- 
Allen  V.  Boardman  (1906)  193  Mass. 
284, 118  Am.  St.  Rep.  497,  79  N.  E.  260; 
McClench  v.  Waldron  (1910)  204 
Mass.  564.  91  N.  E.  126;  Ernst  v. 
Rivers  (1919)  233  Mass.  9,  123  N.  E. 
93. 

Missouri.— WOOLEY  T.  HAY8  (re- 
ported herewith)  ante,  1. 
-  New  Jer£ey^Hayes  v.  Kinir  (1883) 
87  N.  J.  Eq.  1;  Fisk  v.  Fisk  (1900)  60 
N.  J.  Eq.  195.  46  Atl.  5S8;  BarUne  T.- 
Davis (1900)  60  N.  J.  Eq.  202,  46  Atl. 
577. 

New  York.— Clark  v.  Lynch  (1866) 
46  Barb.  6ii;  Cogan  v.  McCabe  (18rf8)- 
23  Misc.  739.  52  N.  Y.  Supp.  48;  Re 
Griswold  (1903)  42  Misc.  230,  86  N.  Y. 
Supp.  250;  Be  CurtiB.  (1909)  64  Misc. 
426,  119  N.  Y.  Supp.  606. 
'  North  Carolina. — Rogers  v.  Brick- 
house  (1860)  58  N.  C.  (6  Jones.  Eq.) 
301;  Burgin  v.  Patton  (1860)  58  N.  C. 
(5  Jones,  Eq.)  425;  Grandy  v.  Sawyer 
(1866)  62  N.  C.  (Phill.  Eq.)  8; 
Mitchell  V.  Parks  (1920)  180  N.  C.  684, 
105  S.  E.  398. 

OhiOb— Mooney  v.  Purpus  (1904)  70 
Ohio  St.  57,  70  N.  E.  894;  Wilberding 
v.  Miller  (1913)  88  Ohio  St.  609, 
L.R.A.1916A,;  718,  106  N.  E.  665. 

Oregon.  —  Ramsey  v.  Stephenson 
(1899)  34  Or.  408,  56  Pac.  620,  67  Pac. 
195; 

Pennsylvania.  —  Baskin's  Appeal 
(1846)  3  Pa.  St  304,  46  Am.  Dec.  641; 
Bamitz's  Appeal  (1847)  6  Pa.  264; 
Alston's  Appeal  (1887)  8  Sadler,  451, 
11  Atl.  366;  Hoch's  Estate  (1893)  164 
Pa.  417,  26  Atl.  610;  Ashburner's 
Estate  (1894)  169  Pa.  545,  28  Atl.  361; 
Rood's  Estate  (1898)  21  Pa.  Co.  Ct 
291. 

Rhode  IsIaniL— Swinburne's  Petition 
(188&)  16  R.  L  208, 14  Atl.  850. . 

South  Carolina. — ^AUen  v.  Allen 
(1880)  13  S.  C.  612,  36  Am.  Rep.  716; 
Dukes  v.  Faulk  (1892)  37  S.  C.  255.  34 
Am.  St.  Rep.  745.  16  S.  E.  122; 
Brantley  v.  Bittle  (1906)  72  S.  G.  179, 
61  S.  E.  66L 

Tennessee. — Forrest  v.  Porch  (1898) 
100  Tenn.  391,  46  S.  W.  676;  Farley 
V.  Farley  (1908)  121  Tenn.  324.  115 
S.  W.  921;  Stewart  v.  Drake  (1910)  1 
Tenn.  G.  C.  A.  882. 


Vermont— Hodges  v.  Phelps  (1898) 
65  Vt.  303.  26  Atl.  626. 

West  Virginia. — Ross  t.  Kiger 
(1896)  42  W.  Va.  402,  26  S.  E.  198; 
Collins  v.  Feather  (1902)  52  W.  Va. 
107.  61  L.R.A.  660,  94  Am.  St.  Rep. 
912.  43  S.  E.  323. 

Canada.  —  Coatsworth  v.  Carson 
(1893)  24  Ont.  Rep.  185;  Re  Bint 
(1909)  1  Ont  Week.  N.  286. 

In  Ashburner's  Estate  (1894)  169 
Pa.  546,  28  Atl.  861,  it  is  said  that  the 
word  **heir8,"  ex  vi  termini,  implies 
representation,  and  in  this  respect  its 
meaning  is  not  changed  by  being 
coupled  with  the  word  "children." 

The  implication  that  a  stirpital 
division  is  intended  is  apparently 
strengthened  where  the  gift  is  not  to 
"heirs'"  simply,  but  to  **legal  heirs." 
See  Woodward  t.  James  (1889)  116 
N.  Y.  346,  22  N.  E.  150.  set  forth  infra. 

So.  under  a  bequest  to  testator's 
"own  right  heirs,"  the  Statute  of 
Distributions  governs  the  mode  of 
division.  Boston  Safe  Deposit  &  T. 
Co.  V.  Blanchard  (1907)  196  Hasa  86, 
81  N.  E.  664. 

It  has  likewise  been  held  that  under 
a  gift  to  "heirs  of  the  body,"  or  "bodily 
heirs,"  the  persons  entitled  take  per 
stirpes.  Houghton  v.  Kendall  (1863) 
7  Allen  (Mass.)  72;  Re  Wilson  (1907) 
63  Misc.  238,  104  N.  Y.  Supp.  480; 
Lowe  V.  Garter  (1856)  55  N.  C.  (2 
Jones,  Eq.)  377;  Templeton  v.  Walker 
(1860)  24  S.  C.  Eq.  (3  Rioh.)  643,  66 
Am.  Dec.  646  (construing  a  deed  of 
gift);  Kemgood  v.  Davis  (1884)  21 
S.  C.  183.  In  Lemacks  v.  Glover 
(1843)  18  S.  C.  Eq.  (1  Rich.)  141. 
where  the  limitation  was  to  the  "heirs 
of  the  body"  of  a  tenant  for  life,  the 
question  as  to  the  proportions  in 
which  the  designated  persons  should 
take  the  estate  was  inferred  to  ten 
judges  in  the  court  of  errors,  but  no 
authoritative  decision  was  attained — 
five  judges  being  of  the  opinion  that 
the  distribution  should  be  regulated 
by  the  Law  of  Intestate  Succession, 
and  five  being  of  the  opinion  that  the 
estate  should  be  equally  divided 
amongst  all  the  objects  of  Uie  gift. 

The  presumption  that,  under  a  gift 
to  "heirs,"  they  take  in  the  same  pro- 
portions .  in  which  they  would  have 
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taken  under  the  law  of  intestate 
succession,  however,  is  not  applicable 
in  determiningr  the  distribution  to  be 
made  amons  the  "heirs"  of  the  testa- 
tor npon  the  default  of  the  trustee  of 
a  power  in  trust  to  make  such  distribu* 
tion  of  the  residuary  estate  "amonir 
my  heirs  at  law  in  such  proportions  as 
he  in  his  discretion  shall  deem  each  of 
them  worthy/'  but  such  distribution 
must  be  per  capita.  Wetmore  v. 
Henry  (1913)  259  UL  80,  102  N.  E. 
189,  Ann.  Gas.  1914C,  247. 

The  «omtrarj  view. 

In  a  few  instances  the  opinion  has 
been  expressed  that  the  term  "heirs" 
does  not,  of  itself,  imply  representa- 
tion and  hence  a  stirpital  division. 

Thus,  in  Records  v.  Fields  (1900) 
165  Ho.  814,  66  S.  W.  1021,  it  was  held 
that,  under  a  bequest  to  the  "heirs" 
of  testator's  deceased  brother,  the 
children  and  grandchildren  of  such 
brother  took  as  a  class  per  capita,  the 
court  saying:  "This  is  a  bequest  of 
personalty,  and  the  word  'heirs'  can 
have  no  effect  as  a  word  of  limitation. 
Its  sole  purpose  is  to  designate  under 
a  general  term  the  persons  whom  the 
testator  contemplated  as  his  legatees. 
It  points  out,  in  this  case,  the  children 
and  grandchildren  of  William  Fields, 
all  of  them  together  constituting  one 
class.  As  none  of  them  take  in  a  rep- 
resentative character,  but  as  pur* 
chasers  directly  from  their  uncle  and 
granduncle,  it  must  be  ruled,  in  the 
absence  Of  the  slightest  evidence 
showing  a  contrary  intention,  that 
they  take  per  capita,  or  each  one 
seventh  of  one  half  of  said  residue 
mentioned  in  the  third  clause  of  said 
will." 

And  in  Bisson  y.  West  Shore  R.  Co. 
(1894)  143  N.  Y.  126,  88  N.  E.  104,  it 
is  said  that  a  construction  of  the  word 
"heirs"  merely  as  describing  the 
persons  who  are  to  take,  and  not  as 
fixing  the  interest  which  will  vest  in 
each  person  by  virtue  of  his  heirship, 
is  preferable  when  the  context  will 
permit. 

In  Ward  v.  Stow  (1834)  17  N.  C. 
(2  Dev.  Eq.)  609,  27  Am.  Dec.  238,  it 
was  said  that  the  term  "heirs"  does 
not  indicate  that  the  legatees  take  in 
a  representative  otasracter,  but  that 


its  sole  purpose  is  to  point  out  the 
persons  who  are  to  take.  See  also 
Campbell  v.  Wiggins  (1838)  14  S.  C 
Eq.  (Rice)  10,  in  which  it  was  held 
that,  under  a  grant  by  act  of  assembly 
to  the  "heirs  at  law  of  John  Taylor 
and  Blake  Wiggins,"  all  who  coulcE 
bring  themselves  within  the  terms  or 
the  description  were  entitled  to  take 
per  capita.  But  in  Templeton  v.- 
Walker  (1860)  24  S.  C.  Eq.  (3  Rich.) 
643,  66  Am.  Dec.  646,  it  is  said  that 
the  doctrine  of  Campbell  v.  Wiggins 
(S.  C)  supra,  was  greatly  shaken  by 
the  adverse  opinions  expressed  In 
Lemacks  v.  Glover  (1843)  18  S.  C- 
Eq.  (1  Rich.)  141,  in  which  It 
was  held  by  the  circuit  court,  fol- 
lowing CampbeFl  v.  Wiggins  (3.  C.) 
supra,  that  under  a  bequest  to  one  for 
life,  and  after  her  death  '*to  the  heirs 
of  her  body,  to  them  and  their  hein 
and  assigns  forever,"  the  distribution 
must  be  per  capita  and  not  per  stirpes. 
The  case  was  appealed  to  the  court  of 
appeals,  a  majority  of  which  con- 
curred in  the  decree  of  the  circuit 
court.  Harper,  Ch,  J.,  dissenting;  and 
upon  a  further  appeal  to  the  court  of 
errors,  that  court  was  equally  divided, 
and  the  decree  of  the  circuit  court 
accordingly  allowed  to  stand.  The 
contrary  view  is  adopted  in  the  later 
South  Carolina  decisions,  cited  as 
supporting  the  general  rule,  supra.  | 

OluwMtev  of  propavtj  as  atfeetinc  r»> 

Whether  the  persons  entitled  to  a 
bequest  will  take  per  capita  or  per 
stirpes  may  depend  upon  the  character 
of  the  property. 

Thus,  in  Hayes  King  (1883)  37 
N.  J.  £q.  1,  it  was  held  that,  under  a 
gift  of  real  and  personal  property  to 
the  "heirs  at  law"  of  a  certain  person,, 
those  entitled  took  the  personal 
estate  per  capita  (under  the  rule  that, 
where  the  persons  entitled  all  stand  in 
the  same  degree  of  relationship  to  the 
testator,  they  take  per  capita) ;  but 
that  they  took  the  real  estate  per 
stirpes,  according  to  the  Statute  of 
Descents.  , 

It  may  be  noted  (without  under- 
taking exhaustively  to  discuss  the 
question  as  to  who  may  take  under  a 
gift  of  penoaal  property  to  "hdn"J 
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tha^  when  the  word  "heir*'  is  used 
in  a  gift  of  personalty,  it  should 
primarily  be  held  t«  refer  to  those  who 
would  be  entitled  to  take  under  the 
Statute  of  Distributions,  and  to  indi- 
cate that  they  should  take  in  the  same 
manner  and  in  the  same  proportions  as 
if  it  had  come  to  them  as  intestate 
estate  of  the  person  whose  "heirs" 
they  are  called.  Jacobs  v.  Frescott 
(1906)  X02  Me.  63,  65  Atl.  761; 
Houghton  V.  Kendall  (1863)  7  Allen 
(Blasa.)  72;  Scudder  v.  Vanarsdale 
(1860)  13  N.  J.  Eq.  109;  Welsh  v. 
Crater  (1880)  32  N.  J.  Eq.  177, 
affirmed  on  opinion  below  in  (1880) 
33  N.  J.  Eq.  362;  Armstrong  v. 
Sheldon  (1899)  43  App.  Div.  248,  60 
N.  Y.  Supp.  1;  Freeman  t.  Knight 
(1841)  37  N.  C.  (2  Ired.  Eq.)  72; 
Rood's  EsUte  (1898)  21  Pa.  Go.  Ct 
291. 

But  it  is  the  province  and  duty  of 
the  court  in  each  case  to  ascertain 
what  the  testator  meant  and  intended 
when  he  used  such  words,  and,  when 
so  ascertained,  to  give  such  meaning 
and  intent  full  force  and  effect;  and 
such  meaning  may  be  learned  from  the 
words  themselves,  the  context,  the 
instrument  considered  as  a  whole,  and 
all  the  circumstances  surrounding 
each  particular  case.  Courts  will  not 
substitute  "next  of  kin"  for  "heirs"  in 
a  testator's  will,  and  thereby  create  an 
entirely  different  class  of  persons  as 
legatees,  unless  it  appear  that  such 
substitution  is  necessary  in  order  to 
make  operative  and  effectual  his  in- 
tent Armstrong  v.  Galusha  (1899) 
43  App.  Div.  248,  60  N.  Y.  Supp.  1. 

— wk«r«   reAltjr   mmA   penwaltr  mn 
blemded  Im  oae  cUt. 

In  Burgin  y.  Patton  (1860)  58  N,  a 
(5  Jones,  Eq.)  426,  and  Hackney  v. 
Griffin  (1863)  59  N.  C.  (6  Jones,  Eq.) 
381,  it  is  held  that  where  real  and 
personal  property  a  re  blended  in  a 
gift  to  testator's  "heirs,"  the  rule  of 
4llvisidn  per  stirpes  applicable  to  the 
real  estate  must  likewise  apply  to  the 
Jwrsonal  estate,  because  it  is  manifest 
that  the  testator  intended  that  both 
kinds  of  his  property  should  go 
together. 

But  in  Hayes  v.  King  (1883)  37  N. 
1. 'fiq^' lA^^Am  *  testator  gave  his 


residuary  estate,  both  real  and  per- 
sonal, to  his  mother;,  and  in  case  of 
her  death  before  his  decease  to  her 
''heirs  at  law/'  it  was  held  that  the 
fact  that  the  persons  entitled  took  the 
personalty  in  equal  shares  was  no 
evidence  of  an  intention  that  they 
should  take  the  real  property  in  equal 
shares  also. 

AppUeabilltr  ef  cueral  rale  u  aCeet- 
ed  1i7  oomtext. 

The  presumption  in  favor  of  a  per 
stirpes  distribution  arising  from  the 
use  of  the  words  "heirs,"  "heirs  at 
law,*'  etc.,  will  yield  to  a  contrary  in- 
tention on  the  part  of  the  ■  testator, 
either  expressed  or  implied.  Baker  v. 
Baker  (1910)  162  IlL  App.  620. 

So,  also,  in  Collins  v.  Feather 
(1902)  52  W.  Va.  107,  61  hJtJ^.  660, 
94  Am.  St.  Rep.  912,  43  S.  E.  323,  it  is 
said  that  the  rule  is  not  inflexible,  but 
often  yields  to  the  force  of  extrinsic 
circumstances  casting  light  upon  the 
question  of  the  testator's  intend  and 
expressions  in  the  context  tending  to 
show  an  intent  inconsistent  with  it 

It  is  easily  controlled  by  words  in 
the  will  indicating  a  different  inten- 
tion. Daggett  V.  SUck  (1844)  8  Met 
(Mass.)  450. 

The  rule  that^  where  persons  who 
are  to  take  must  be  determined  by  the 
law  of  intestate  succession,  such  law 
will  determine  the  proportions  in 
which  they  take,  is  necessarily  in- 
operative where  the  will  itself  indi- 
cates such  proportions.  Best  v.  Farris 
(1886)  21  IlL  App.  49;  Freeman  v. 
Knight  (1841)  37  N.  C.  (2  Ired.  Eq.) 
72;  Mooney  v.  Purpus  (1904)  70  Ohio 
St.  67,  70  N.  E.  894;  Ramsey  v. 
Stephens  (1899)  84  Or.  408,  56  Pac 
620,  67  Pac.  196;  M'Neilledge  v. 
Galbraith  (1822)  8  Serg.  &  R.  (Pa.) 
43,  11  Am.  Dec.  672;  Bender's  Appeal 
(1857)  3  Grant,  Cas.  (Pa.)  210;  Allen 
V.  Allen  (1880)  13  S.  C.  512,  36  Am. 
Rep.  716;  Walker  v.  Webster  (1897) 
96  Va.  377,  28  S.  E.  570. 

So,  where  the  will  gives  to  "each" 
a  specific  sum,  so  that  resort  need  not 
be  had -to  the  Law  of  Intestate  Suc- 
cession to  determine  the  proportions 
in  which  persons  entitled  are  to  take, 
they  take  per  capita.  Auger  v.  Tat- 
ham  (1901)  181  IlL  296,  61  N.  E.  77. 
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It  has  frequently  been  held  that  if. 
ftfter  a  devise  to  '*heirs,^  it  be  added, 
"in  equal  shares,"  or  "share  and  share 
alike,"  or  "to  them  and  each  of  tiiem," 
or  "equally  to  be  divided,"  or  any 
equivalent  words  intimating  an  equal 
division,  then  they  will  take  per  capita, 
each  in  his  own  right 

UUnoiB^Beat  v.  Farris  (1886)  21 
111.  App.  49;  Copeland  v.  Copeland 
(1895)  64  111.  App.  100. 

Icm^Parker  v.  FoxworUiy  (1914) 
167  Iowa,  649,  149  N.  W.  879. 

Maine^Doherty  v.  Grady  (1908) 
105  Me.  36,  72  Atl.  869. 

Maseachusetts. — Daggett  v.  Slack 
(1844)  8  Met.  Mass.  460;  Allen  v. 
Boardman  (1906)  193  Mass.  284,  118 
Am.  St  Rep.  497,  79  N.  E.  260. 

Hlflsonri.— Wooley  v.  Hays  (1920) 
—  Mo.  — ,  226  S.  W.  842. 

New  Jersey. — Scudder  v.  Vanars- 
dale  (1860)  13  N.  J.  Eq.  109;  Welsh 
V.  Crater  (1880)  32  N.  J.  Eq.  177. 

New  York^Bodine  v.  Brown  (1896) 
12  App.  Div.  335,  42  N.  Y.  Supp.  202, 
affirmed  on  opinion  below  in  (1898) 
154  N.  Y.  778,  49  N.  E.  1098;  Everitt 
V.  Carman  (1880)  4  Redf.  341;  Re 
Griswold  (1903)  42  Misc.  280,  86  N.  Y. 
Supp.  250. 

North  Carolina. — Freeman  v.  Knight 
(1841)  87  N.  C.  (2  Ired.  Eq.)  72; 
Hackney  v.  Griffin  (1863)  59  N.  C.  (6 
Jones.  Eq.)  381 ;  Tuttle  v.  Puitt  (1873) 
68  N.  G.  648;  Mills  v.  Thome  (1886) 
96  N.  C.  S62. 

Ohlft— Huston  V.  Crook  (1882)  38 
Ohio  St.  828;  McKelvey  v.  McKelvey 
(1885)  43  Ohio  St  213,  1  N.  E.  594; 
Mooney  v,  Purpus  (1904)  70  Ohio  St 
57,  70  N.  E.  894;  Steams  v.  Brande- 
berry  (1920)  9  Ohio  App.  300. 

Oregon,  —  Ramsay  v.  Stephenson 
(1899)  34  Or.  408,  66  Pac.  620,  57  Pac. 
195. 

Pennsylvania. — Whitmer  v.  fiber- 
sole  (1846)  5  Pa.  458. 

South  Orolina.  —  Allen  v.  Allen 
(1880)  13  S.  C.  512,  36  Am.  Rep.  716; 
Kerngood  v.  Davis  (1884)  21  S.  C.  183 ; 
Dukes  V.  Faulk  (1892)  37  S.  C.  255, 
34  Am.  St  Rep.  745,  16  N.  E.  122; 
Farrott  v.  Barrett  (1904)  70  S.  C.  195, 
49  S.  E.  568;  Brantley  v.  Bittle  (1906) 
72  S.  C.  179,  Bl  S.  E.  561. 

Tenneasee. — Parrish  v.  Groomes 
(1874)  1  Tenn.  Cfa.  681. 


Virginia.  —  Walker  v.  Webster 
(1897)  95  Va.  877,  28  S.  E.  570. 

WiseonsliL — McWilliams  v.  Gougl^ 
(1908)  116  Wis.  576,  98  N.  W.  650. 

Canada.  —  Chadbourne  v.  Chad- 
bourne  (1882)  9  Ont  Pr.  Rep.  817. 

Expressions  denoting  equality  are 
not,  however,  conclusive  that  the  di- 
vision should  be  per  capita.  See,  for 
example : 

Georgia.  —  Maclean  v.  Williams 
(1902)  116  Ga.  269,  59  L.R.A.  125,  42 
S.  E.  486. 

Illinois:.— Kelley  v.  Vigas  (1884)  112 
111.  242,  64  Am.  R^.  236. 

Massachuaetts. — Bowers  v.  Porter 
(1827)  4  Pick.  198;  Allen  v.  Boardman 
(1906)  193  Mass.  284,  118  Am.  St  Rep. 
497,  79  N.  E.  260;  Thompson  v. 
Thornton  (1908)  f97  Mass.  273,  88 
N.  E.  880;  McCIench  v.  Waldron 
(1910)  204  Mass.  654,  91  N.  E.  126. 

New  York.— Re  Wilson  (1907)  68 
Misc.  238, 104  N.  Y.  Supp.  480. 

North  Carolina. — Rogers  v.  Brick- 
house  (1860)  58  N.  G.  (5  Jones,  Eq.) 
301;  Burgin  v.  Patton  (1860)  68  N.'  C. 
(5  Jones,  Eq.)  426. 

Pennsylvania.  —  Baskin's.  Appeal 
(1846)  3  Pa.  St  304,  45  Am.  Dec.  641; 
Hoch's  EsUte  (1893)  164  Pa.  417,  26 
Atl.  610;  Rood's  Estate  (1898)  21 
Pa.  Co.  Ct  291 ;  Alston's  Appeal 
(1887)  8  Sadler,  366,  11  Atl.  451. 

South  Carolina. — Lott  v.  Thompson 
(1892)  36  S.  C.  38,  15  S.  E.  278. 

Tennessee.  —  Stewart  v.  Drake 
(1910)  1  Tenn.  C.  C.  A.  332. 

Thus,  in  Allen  v.  Boardman  (1906) 
193  Mas&  284,  118  Am.  St.  Rep.  497. 
79  N.  E.  260,  it  is  held  that  the  words 
"to  share  the  same  equally"  may  be 
given  efifect  by  being  applied  to  the 
division  between  the  classes  of  testa- 
tor's heirs. 

And  in  Thompson  v.  Thornton 
(1908)  197  Haas.  273,  83  N.  E.  880,  it 
is  said  that  the  words  "in  equal 
shares"  can  be  given  effect  by  inter- 
preting them  as  meaning  with  such 
equal  regard  to  the  rights  of  the 
testator's  heirs  at  law  as  the  law  itself 
recognizes  by  the  Statute  of  Distribu- 
tions. 

And  in  McCIench  v.  Waldron  (1910) 
204  Mass.  554,  91  N.  fi.  126,  it  la  said 
that  the  word  "equally,"  when  used  in 
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a  devise  to  heirs  means  that  the 
propertgr  is  to.  be  divided  per  stirpes. 

'  A  direction  for  equal  division  nlay 
be  satisfied  hy  referring  it  to  a  di- 
vision between  two  jrroups,  as  in  the 
case  of  a  bequest  to  be  equally  divided 
between  the  heirs  of  A  and  the  heirs 
of  B»  in  which  case  nothing  remains 
to  alter  the  rule  under  which  the  heirs, 
as  among  themselvesi  take  per  stirpes. 
See  Holbrook  v.  Harrington  (1860)  16 
Gray  (Mass.)  102;  Bassett  v.  Granger 

(1868)  100  Mass.  348. 

A  direction  that  "heirs"  shall  take 
"pro  rata"  is  not  inconsistent  with  a 
stirpital  distribution.  Conklin  t. 
Davis  (1893)  63  Conn.  377,  28  Atl. 
687. 

Hevlew  of  the  it«el«loiu. 

And  In  DeLaurencel  v.  DeBoom 
(1885)  67  CaL  362,  7  Pac.  758,  where 
testator,  whose  next  of  kin  him  sur- 
viving were  three  DeLaurencels, 
children  of  a  deceased  sister,  and  five 
DeBooms,  children  of  a  deceased 
brother,  directed  a  division  of  his 
estate  among  "all  my  heirs,  the  De- 
Booms  as  well  as  the  DeLaurencels," 
it  was  held  that  the  words  "all  my 
heirs"  were  not  to  be  taken  solely  as 
meaning  those  who  would  take  in  case 
of  intestacy,  but  were  to  be  considered 
iu  their  relation  to  the  words,  '*the  De- 
Booms  as  well  as  Deliaurencels,"  tes- 
tator meaning,  not  that  all  persons 
bearing  such  name  should  take,  but 
that  the  persons  of  either  name  who 
stood  in  an  inheritable  relation  to  him 
should  take,  and  that  the  case  was  one 
for  the  application  of  the  principle 
that,  where  a  class  is  named  as  dev- 
isees, all  of  that  class  shall  share, 
and  shall  share  equally. 

In  Cook  V.  Catlin  (1856)  25  Conn. 
387,  it  was  held  that  under  a  bequest 
to  testator's  "heirs,"  who  were  his 
nephews  and  nieces  and  their  repre- 
sentatives, a  proper  construction  of 
the  Statute  of  Distribution  gave  the 
nephews  and  nieces,  although  all  in 
equal  degree  of  relationship  to  the 
deceased,  only  such  share  as  their 
respective  parents  would  have  taken. 

In  Conklin  v.  Davis  (1893)  63  Conn. 
377,  28  Atl.  537,  where  testator  gave 
to  each  of  his  seven  grandchildren, 
naming  them,  92,000  each,  and,  after 


various  peeoniary  legacies,  directed 
"the  remnants  of  said  estate  to  be 
divided  pro  rate  among  the  heirs/' 
and  such  heirs  were  his  grandchildren, 
five  of  whom  were  the  children  of  a 
deceased  daughter,  and  the  other  two 
were  sons,  respectively,  of  deceased 
sons  of  the  testator,  it  was  held  that, 
as  the  expressions  used  were  not  at 
variance  with  an  intention  to  make  a 
distribution  according  to  the  statute, 
the  presumption  that  such  a  division 
was  intended  must  prevail — especially 
as,  if  the  testetor  had  meant  that  his 
grandchildren  should  teke  equally,  it 
would  have  been  more  natural  to  have 
given  the  residue  to  them  by  name,  or 
''between  my  said  grandchildren 
equally,"  or  "among  my  grand- 
children, all  to  share  alike." 

In  Jackson  v.  AIsop  (1896)  67  Conn. 
249,  34  Atl.  1106,  where  testetrix  be- 
queathed her  residuary  estete  "to  be 
divided  to  and  among  my  lawful  heirs 
according  to  the  laws  of  the  stete  of 
Ck>nnectiout,"  it  was  held  that  they 
took  per  stirpes,  and  not  per  capite. 

In  Ruggles  v.  Randall  (1897)  70 
Conn.  44,  38  Atl.  885,  it  was  held  that 
a  legacy  to  the  "heirs  of  my  niece 
Minerva  Ennis,"  who  was  deceased, 
was  a  class  gift,  which  vested  upon 
testetor's  decease  in  her  descendwate 
who  were  then  living,  per  stirpes. 

In  Healy  v.  Healy  (1898)  70  Conn. 
467,  39  Atl.  793,  it  was  held  that,  in 
a  bequest  to  "legal  heirs"  of  a  person 
named,  the  persons  entitled  tsjce,  as 
among  themselves,  per  stirpes. 

In  Maclean  v.  Williams  (1902)  116 
Ga.  259,  69  L.R.A.  125,  42  S.  E.  486, 
where  testetrix,  whose  husband's 
kindred  at  the  time  of  her  death  were 
nephews  and  nieces  and  descendante 
of  nephews  and  nieces,  and  whose  own 
next  of  kin  consisted  of  two  half 
sisters,  nephews  and  nieces  who  were 
children  of  deceased  sisters,  and  grand 
nephews  and  nieces,  disposed  of  her 
residuary  estate  as  follows:  "I  direct 
that  two  thirds  thereof  be  distributed 
in  equal  shares  to  such  penons  in  life 
at  the  time  of  my  decease  who  would 
then  be  the  heirs  at  law  of  my  de- 
ceased husband,  had  he  survived  me, 
and  that  the  other  one  third  be  dis- 
tributed in  equal  shares  to  my  own 
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heirs  at  law  then  in  life,*'  It  was  held 
that  the  presumption  arising  from  the 
use  of  the  words  "heirs  at  law*'  that 
the  testatrix  intended  that  the  persons 
taking  should  take  what  they  would 
take  under  the  Statute  of  Distribution, 
was  not  overcome  by  the  expression 
"equal  shares,"  the  court  saying:  "If 
all  the  heirs  at  law  stand  in  the  same 
relation  to  the  decedent,  they  take 
equally  per  capita.  If  some  stand  in 
different  degrees  from  others,  they 
take  per  Btirpes,  but  they  take  equally 
nevertheless.  The  estate  in  either 
event  is  divided  into  shares  and  equal 
shares,  although,  in  the  one  case,  each 
share  goes  to  an  individual,  and  in  the 
other  case  the  equal  shares  go  to  a 
class  of  indivduals." 

In  Kelley  v.  Vigas  (1884)  112  DL 
242,  54  Am.  Rep.  235,  where  testator, 
after  giving  his  property  to  his  wife 
for  life,  devised  to  the  wife  of  a  de- 
ceased son  certain  real  estate,  and  to 
kls  only  surviving  child  a  sum  of 
money,  and  directed  the  remainder  of 
his  estate  "to  be  divided  equal  among 
my  heirs  at  law,"  who  were  his 
daughter  and  four  grandchildren,  it 
was  held  that  the  implication  of  a  per 
capita  distribution  arising  from  the 
use  of  the  word  "equal"  was  controlled 
by  the  contesrt;  the  court  saying : 
"The  testator,  by  making  a  bequest 
of  money  to  his  own  daughter  and  the 
devise  of  land  to  his  daughter-in-law, 
evidently  intended  to  make  an  equal 
division  of  his  estate  between  his 
daughter  and  the  family  of  his  de- 
ceased son,  and  It  is  not  unreasonable 
to  believe  that  was  all  that  he  meant 
by  the  use  of  the  words  'equal  among.' " 

In  Thomas  v.  Miller  (1896)  161  IlL 
60.  43  N.  E.  848,  the  rule  that  a  gift 
to  "heirs"  is  presumably  to  them  per 
stirpes  was  applied  to  a  residuary  gift 
to  the  testators  son,  "and,  in  case  of 
his  death  without  living  heirs  of  his 
own,  the  whole  shall  then  revert  to 
my  heirs;  but  should  he  have  heirs  of 
his  own  body  at  his  decease,  they  shall 
share  equally  with  the  rest  of  my 
heirs." 

In  Auger  v.  Tatham  (1901)  191  111. 
296,  61  N.  E.  77,  reversing  (1900)  92 
UL  App.  194,  testator  bequeathed  to 
certain  persons  named,  and  to  "the 


heirs  at  law  of  Lucy  Auger,  deceased," 
"each  the  sum  of  $25,000,  to  be  paid 
to  them  respectively  by  my  executors 
after  my  decease."  By  a  codicil  he 
directed  that  the  bequests  made  to 
some  of  the  persons  named,  and  to 
"the  heirs  at  law  of  Lucy  Auger,  de- 
ceased," "be  increased  from  $25,000 
...  to  the  sum  of  $60,000  each,  said 
sum  of  $60,000  to  be  paid  to  each  of 
the  persons  named  in  this  item  1  of 
this  codicil  in  lieu  of  said  sum  of 
$25,000  by  my  executors  as  therein 
provided."  It  was  held  that  as  at  the 
time  the  will  was  made  Lucy  Auger 
was  dead,  so  that  a  reference  to  her 
"heirs  at  law"  was  a  reference  to 
persons  then  definitely  ascertained, 
and  in  view  of  the  use  of  the  word 
"each,"  the  bequest  was  to  such  heirs 
at  law  as  individuals,  and  not  to  them 
as  a  class;  and  therefolre  that  each 
was  entitled  to  the  sum  of  $50,000, 
rather  than  to  a  proportionate  share 
of  such  sum,  such  construction  being, 
in  the  opinion  of  the  court,  further 
fortified  by  the  use  of  the  word  "per- 
sons" in  the  codicil.  It  was  also  held 
not  to  be  a  sufficient  reason  for  depart- 
ing from  ttiis  construction  that  the 
testator  had  s^ven  to  "the  heirs  of 
other  persons  standing  in  the  same 
relationship  to  him  as  did  Lucy  Auger, 
the  sum  of  $50,000,  "to  be  divided  be- 
tween them;"  but  that,  on  the  con- 
trary, the  difference  in  phraseology 
indicated  that  the  gift  to  the  heirs  of 
Lucy  Auger  was  not  a  class  gift. 

In  Kirkpatrick  v.  Kirkpatrick  (1902) 
197  ni  144,  64  N.  E.  267,  where  testa- 
tor, who  wrote  his  own  will  without 
legal  advice  or  assistance,  divided  his 
personal  property  on  the  principle  per 
stirpes,  and  directed  that  the  real 
estate  should  "go  to  the  heirs  in  equal 
portions  as  heretofore  mentioned,"  it 
was  held  that  an  intention  was  naani- 
fest  that  his  land  should  be  divided 
per  stirpes. 

In  Welch  v.  Wheelock  (1909)  242 
III.  380,  90  N.  E.  295,  testator,  who  had 
made  a  will  by  which  he  gave  legacies 
of  varying  amounts  to  his  nephews 
and  nieces,  who  were  his  next  of  kin, 
and  a  legacy  to  a  prot6g6,  Thomas 
Carr,  made  a  codicil,  in  which,  after 
making  various  changes  in  his  testa- 
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mentary  dispositions  he  stated:  "One 
half  of  my  estate  should,  at  its 
present  valuation,  more  than  cover 
all  the  bequests  and  legacies  I 
have  made  In  my  said  will  and 
the  t^ro  codicils  thereto,  and  there- 
fore it  is  my  will  that  excess  or 
surplus  of  my  property  that  shall  be 
left  after  the  payment  of  all  the 
bequests  and  legacies  herein  provided, 
shall  go  and  descend  to  my  legal 
heirs  according  to  the  laws  of  the  state 
of  Illinois.  The  said  Thomas  Carr,  if 
living  when  the  residuum  of  my  estate 
is  distributed,  shall  receive  an  equal 
share  with  my  nephews  and  nieces,  it 
being  my  intention,  if  said  Thomas 
Carr  is  then  living,  that  he  shall  be 
regarded  the  same  as  if  he  was  my 
legal  heir;  and  the  children  and  de- 
scendants of  children  of  my  deceased 
nephew,  Harrison  W.  Wood,  shall 
receive  the  share  that  Harrison  W. 
Wood  would  take  if  living,  to  be 
divided  among  said  children,  share 
and  share  alike."  It  was  held  that  the 
direction  that  Thomas  Carr  should 
"receive  an  equal  share  with  my 
nephews  and  nieces"  was  not  sufficient 
to  overcome  the  fact  of  the  direction 
that  such  nephews  and  nieces  should 
take  "according  to  the  laws  of  the 
state  of  Illinois,"  1.  e.,  per  stirpes. 

In  Best  V.  Farris  (1886)  21  HI.  App. 
49,  a  testator,  whose  heirs  apparent 
when  he  made  his  will  were  two  sons, 
two  daughters,  and  the  children  of  a 
deceased  daughter,  gave  all  his  real 
estate  to  his  wife  for  life,  and  directed 
that  after  her  death  it  should  be  sold, 
and  the  proceeds  "equally  divided 
among  my  heirs,"  it  was  held  that, 
tliere  being  nothing  in  the  context  to 
control  the  implication  arising  from 
the  use  of  the  word  "equally,"  per- 
sons entitled  took  per  capita. 

In  Copeland  v.  Copeland  (1896)  64 
HI.  App.  100,  where  testator,  after 
equalizing  the  shares  of  his  living 
children,  directed  "the  residue  of  my 
estate  to  be  equally  divided  among  all 
of  my  lawful  heirs," — such  heirs  being 
his  living  children  and  the  descend- 
ants of  deceased  children, — it  was  held 
that  the  direction  that  the  residue 
should  be  "equally  divided"  indicated 
an  intention  that  the  persona  entitled 
should  take  per  capita. 


In  Hayden  v.  Hargan  (1916)  202  HL 
App.  644,  where  the  testator  devised 
several  parcels  of  real  estate  to  his 
children,  placing  a  valuation  upon 
each  parcel,  and  directed  that  the 
various  devisees  should  pay  and  re- 
ceive from  the  estate  such  sums  as 
would  make  the  share  of  each  equal, 
and  devised  one  parcel  at  a  certain 
valuation  to  the  "heirs"  of  a  deceased 
daughter,  naming  her  children,  it  was 
held  that,  for  the  purpose  of  such 
equalization,  the  children  of  the  de- 
ceased daughter  should  be  reigarded  as 
taking  per  stirpes,  and  not  per  capita. 

In  Johnson  v.  Bodine  (1899)  108 
Iowa,  594,  79  N.  W.  348,  where  testa- 
tor, who  left  surviving  him  two 
brothers  and  the  issue  of  three  de- 
ceased sisters,  gave  half  of  his  estate 
to  each  of  his  brothers  during  his  life, 
and  diiected  that  at  their  death  it  *'be 
divided  between  my  heirs  at  law,"  it 
was  held  that,  there  being  no  implica- 
tion of  a  contrary  intention,  the  heirs 
would  take  in  the  proportion  fixed  by 
the  Statute  of  Distribution,  i.  e.,  per 
stirpes,  and  not  per  capita. 

In  Parker  v.  Foxworthy  (1914)  167 
Iowa,  649,  149  N.  W.  879,  where  testa- 
tor gave  his  wife  his  residuary  estate 
for  life,  directing:  "After  her  decease 
all  of  my  said  estate  remaining  unused 
shall  be  distributed  to  my  heirs,  share 
and  share  alike.  I  also  direct  that  if 
any  of  my  said  heirs  shall  not  survive 
my  said  wife,  Mary  M.  Foxworthy, 
that  portion  of  said  estate  which  would 
have  gone  to  said  heir,  had  such  a 
one  been  living,  shall  be  divided  share 
and  share  alike  between  the  legal 
heirs  of  my  said  heir  at  that  time 
deceased,"  it  was  held  that  as  the  gift 
was  direct  and  immediate  to  his  heirs, 
and  as  the  testator  specifically  said 
that  they  should  take  share  and  share 
alike,  the  children  of  deceased  children 
were  entitled  to  take  per  capita;  and 
that  no  sufficient  evidence  of  a  differ- 
ent intent  could  be  derived  from  the 
clause  last  above  quoted,  the  court 
saying:  "His  'heirs'  comprehend  not 
only  his  living  children,  but  also  the 
heirs  of  any  who  were  deceased  at  the 
time  of  his  death,  and  he  also 
specifically  mentioned  those  who 
might  survive  him  and  yet  die  before 
the  demise  of  his  wife;  hut,  as  to  the 
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latter,  he  tlocs  not  differentiate  be- 
tween children  and  grandchildren." 

In  Johnson  v.  Jacob  (1876)  11  Bush 
(Ky.)  646,  testator  gave  a  share  of 
his  estate  to  a  son  for  life,  and 
directed  that  after  his  death  it  should 
**be  conveyed  and  paid  to  his  descend- 
ants, if  there  be  any  such  then  living, 
in  the  same  manner  as  it  would  pass 
by  the  law  cf  descent  if  the  same  was 
to  descend  from  him.  If  there  be  no 
such  descendant^  then  the  same  shall 
be  conveyed  and  paid  to  his  heirs."  It 
was  held  that  the  clear  import  of  the 
laniruaflre  used  was  that  the  direction 
that  it  should  pass  "in  the  same 
manner  as  it  would  pass  by  the  law  of 
descent"  was  annexed  to  the  alter- 
native devise  to  the  heirs,  as  well  as 
to  the  primary  devise  to  the  descend- 
ants of  the  life  tenant,  and  accordingly 
that  they  took  per  stirpes,  and  not  per 
capita. 

In  Doherty  v.  Grady  (1908)  106  Me, 
36,  52  Atl.  869,  where  testator  created 
a  trust  fund,  giving  his  wife  a  portion 
of  the  income  therefrom  and  the 
balance  "to  my  legal  heirs  in  equal 
shares,"  anC  directed  that  it  be  dis- 
tributed, after  the  death  of  his  wife, 
*'in  equal  shares  to  my  legal  heirs," 
it  was  held  that  the  implication 
arising  from  the  use  of  the  term 
"heirs"  was  controlled  by  the  direction 
that  they  should  take  "in  equal 
shares,"  and  accordingly  that  they 
took  per  capita- instead  of  per  stirpes. 

In  Bowers  v.  Porter  (1827)  4  Pick. 
(Mass.)  198,  it  was  held  that,  under  a 
devise  to  one  for  life  and  at  her  de- 
cease "to  be  equally  divided  between 
all  her  legal  heirs,"  the  division 
should  be  per  stirpes,  and  not  per 
capita. 

In  Daggett  v.  Slack  (1844)  8  Met. 
(Mass.)  450,  where  testator  devised 
certain  property  "unto  the  legal  heirs 
of  my  late  brother,"  it  was  held  that 
there  was  nothing  to  take  the  case 
out  of  the  rule  that  a  devise  to  "heirs'* 
is  presumed  to  be  to  them  per  stirpes. 

In  Holbrook  v.  Harrington  (1860) 
16  Gray  (Mass.)  102,  it  was  held  that 
there  was  nothing  in  a  will  by  which 
testatrix  gave  her  residuary  estate  "to 
be  equally  divided  between  the  heirs 
of  my  late  husband,  Stephen  Holbrook, 
and  the  heirs  of  my  brothers  and 


sisters,  viz.,  Joseph  Barnes,"  etc.,  to 
take  the  case  out  of  the  rule  that, 
under  a  devise  to  "heirs,"  the  devisees 
take  per  stirpes. 

In  Bassett  v.  Granger  (1868)  100 
Mass:  848,  the  court  applied  the  rule 
that  under  a  devise  to  "heirs"  the 
persons  entitled  take  per  stirpes,  to  a 
bequest  "to  the  heirs  of  my  late  hus- 
band and  to  my  heirs  equally." 

In  Rand  v.  Sanger  (1874)  115  Mass. 
124,  where  testatrix  gave  her  residu- 
ary estate  "to  be  equally  divided 
among  those  persons  who  shall  be  my 
legal  heirs  at  the  time  of  my  decease, 
excepting  my  son  John,"  adding,  "and 
in  the  distribution  of  the  said  residue 
among  my  heirs  I  desire  and  direct 
that  the  children  of  my  sisters,  Mrs. 
Anne  Smith  and  Mrs.  Caroline 
Sanger,  shall  share  the  same  equally; 
that  is,  that  it  be  divided  among  them 
numerically  or  per  capita,  and  not  per 
stirpes,  and  that  the  offspring  of  any 
deceased  child  of  theirs,  only  take  by 
right  of  representation,  or  the  share 
that  the  parent  of  such  offspring 
would  take  if  living,"  it  was  held  that 
the  purpose  of  the  latter  paragraph 
was  to  regulate  the  proportions  in 
which  certain  persons  should  take  in 
the  event  of  their  becoming  entitled 
to  the  estate  under  the  first  paragraph, 
and  directed  a  departure  from  the  pro- 
portions established  by  the  statute  if 
the  contingency  should  arise;  that  it 
must  yield  to  the  leading  provision, 
so  far  as  it  is  repugnant  to  it;  and 
that  there  was  nothing  to  take  the 
case  out  of  the  rule  that,  under  a 
devise  to  "heirs,"  persons  entitled 
take  as  heirs  would,  by  the  course  of 
descent. 

In  Allen  v.  Boardman  (1906)  193 
Mass.  284,  118  Am.  St.  Rep.  497,  79 
N.  E.  260,  where  testator  gave  his 
residuary  estate  "to  the  persons  who 
at  my  decease  are  my  heirs  at  law, 
such  heirs  at  law  to  share  the  same 
equally,"  it  was  held  that  the  direction 
that  they  should  share  equally  was 
not  sufficient  to  overcome  the  pre- 
sumption, arising  from  the  use  of  the 
term  "heirs,"  that  the  persons  entitled 
should  take  according  to  the  rules  of 
descent 

In  WOOLEY  V.  Hays  (reported  here- 
with) ante,  1,  testator,  a  bachelor. 
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by  a  will  drawn  daring  hie  last  illness 

by  a  friend  who  was  not  familiar  with 
the  technical  meaning  of  legal 
phrases,  directed  that,  "after  all  my 
lawful  debts  are  paid  and  discharged^ 
the  residue  of  my  estate,  real  and 
personal,  I  give  and  bequeath  to  my 
lawful  heirs,  share  and  share  alike. 
Except  John  W.  Barber  and  William 
F.  Barber,  heirs  of  my  sister  Clarissa, 
who  I  give  the  sum  of  one  dollar  each. 
They  having  been  amply  provided  for." 
Testator's  "lawful  heirs"  were  his 
three  brothers  and.  the  children  of  his 
deceased  sister.  The  brothers  were 
possessed  of  adequate  means,  while 
the  nieces  and  nephews,  except  the 
Barber  boys,  were  in  comparatively 
poor  circumstances.  It  was  held  that 
the  implication  arising  from  the  use 
of  the  word  "heirs,"  that  the  division 
was  to  be  per  stirpes,  was  overcome 
by  the  use  of  the  words  "share  and 
share  alike,*'  and  that  this  construc- 
tion was  strengthened  by  the  testa- 
tor's apparent  intent  to  provide  for 
those  who  had,  rather  than  those  who 
had  not — a  result  which  would  be  best 
attained  by  a  per  capita  distribution. 

In  Welsh  v.  Crater  (1880)  32  N.  J. 
Eq.  177,  where  testatrix  directed  her 
residuary  estate  "to  be  equally  divided 
among  my  heirs,"  it  was  held  that,  in 
view  of  the  use  of  the  word  "equally," 
persons  entitled  to  take  by  representa- 
tion took  per  capita. 

In  Woodward  v.  James  (1889)  115 
N.  Y.  346,  22  N.  E.  150,  affirming 
(1887)  44  Hun.  95,  7  N.  Y.  S.  R.  411, 
which  affirms  (1886)  16  Abb.  N.  C. 
246,  where  testator,  after  giving  his 
wife  half  the  income  of  his  property 
during  her  life  and  the  remainder  of 
such  income  to  his  "legal  heirs,"  be- 
queathed "to  my  legal  heirs,  except  as 
herein  provided  otherwise,  the  re- 
version and  ownership  of  all  my  estate 
and  property  after  the  death  of  my 
wife,"  and  went  on  to  provide  t^at,  in 
the  event  of  any  of  his  legal  heirs  mak- 
ing any  attempt  to  interfere  with  his 
wife's  management  and  enjoyment  of 
the  property,  such  one  should  be  ex- 
cluded from  sharing  therein,  "and  the 
share  that  would  otherwise  have  gone 
to  him  or  her  shall  be  divided  among 
the  remaining  heirs  according  to  law." 


At  the  date  of  his  death  ihe  testator 

left  his  brother,  his  two  half  sisters, 
nine  nephews  and  nieces  who  were  the 
children  of  a  brother,  a  half  brother, 
and  a  half  sister  who  were  respectively 
deceased,  and  a  grandchild  of  a  de- 
ceased brother.  It  was  held  that  in  view 
of  the  qualification  of  the  word  "heirs** 
by  the  term  "legal,"  and  the  phrase 
"according  to  law"  in  the  limitation 
over  the  share  of  any  heir  transgress- 
ing the  condition,  it  was  probable, 
although  not  entirely  clear  and  ob- 
vious, that  the  testator  meant  by  the 
phrase  "legal  heirs"  those  who  would 
take  in  case  of  intestacy  and  in  the 
proportions  prescribed  by  the  statute. 

In  Bodine  v.  Brown  (1896)  12  App. 
Div.  385,  42  N.  Y.  Supp.  202,  affirmed 
on  opinion  below  in  (1898)  154  N.  Y. 
778,  49  N.  E.  1093,  where  testator 
gave  the  residue  of  his  real  estate  in 
trust  to  divide  the  income  between 
his  children  in  equal  portions  during 
their  natural  lives,  and  farther  pro- 
vided: "Upon  the  death  of  either  of 
my  said  children  I  do  give  and  devise 
the  fourth  part  of  such  real  estate  to 
the  issue  or  heirs  of  such  child  in  fee 
to  be  equally  divided  between  them," 
it  was  held  to  be  the  intention  of  the 
testator  that  the  heirs  of  any  child 
should  take,  in  event  of  its  death  with- 
out issue,  and  that,  as  the  testator  had 
directed  an  equal  division  between 
them,  they  took  per  capita. 

In  Re  Barker  (1921)  230  N.  Y.  864, 
130  N.  E.  579,  where  testator  provided 
that,  in  case  any  of  the  persons  named 
as  beneficiaries  should  die  before  the 
termination  of  the  trust  period,  "the 
share  or  portion  of  such  remainder 
which  the  one  so  dying  would  have 
received,  if  living,  shall  be  paid  to  his 
or  her  lawful  heirs,"  and  further 
declared,  "The  term  'lawful  heirs'  as 
used  in  this  will  shall  be  deemed  to  be 
the  persons  to  whom  real  estate  would 
descenu  in  cases  of  intestacy  under 
the  laws  of  the  state  of  New  York  in 
force  at  the  time"  it  was  held  ttiat  the 
statute  was  relied  upon  not  only  to  fix 
the  identity  of  the  persons  who  were 
to  take,  but  also  the  quantity  of  the 
shares  which  they  were  to  take,  the 
court  saying:  "The  clauses  which  we 
have  quoted  seek  to  create  the  very 
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result  which  would  have  arisen  if  the 
property  devised  and  bequeathed  had 
vested  in  the  deceased  beneficiary, 
and  he  had  then  died  intestate.  His 
lieirs'  are  to  take  in  his  place,  and 
the  feature  of  heirship  ia  emphasized 
Ity  reference  to  the  statute  governing 
the  descent  of  real  estate  in  ease  of 
intestacy.  This*  as  it  seems  to  us, 
means  much  more  than  a  mere  identi- 
fication of  people  by  their  relation  to 
a  given  person.  It  impresses  upon  the 
mind  the  ideas  of  representation  and 
of  descent  which  are  included  in  the 
aie  of  the  word  'heirs'  in  its  technical 
sense,  and  are  not  part  of  its  signifi- 
cance when  it  is  used  as  a  mere  word 
of  purchase.  Thus  we  reach  the  con- 
elusion,  so  far  as  this  question  is 
concerned,  that  the  relatives  of  the 
deceased  lesratee  took  per  stirpes,  and 
not  per  capita  by  purchase." 

In  Everitt  v.  Carman  (1841)  4  Redf. 
(N.  T.)  841,  where  testator  gave  his 
residuary  estate  to  his  wife  and  the 
persons  answering  the  description  of 
bis  beirs  at  law,  to  be  divided  between 
them  equally  in  such  manner  that  his 
said  wife  and  each  of  his  said  heirs 
at  law  should  take  equal  shares,  it  was 
held  that  the  language  used  clearly 
evinced  an  intention  that  the  persons 
answering  the  description  of  heirs 
should  take  per  capita. 

In  Cogan  v.  McCabe  (1898)  23  Misc. 
739,  52  N.  Y.  Supp.  48,  where  testator 
devised  lands  in  trust  for  his  wife 
during  her  life,  directing  that  they  be 
sold  at  her  decease  and  one  fourth  of 
the  proceeds  paid  "to  my  son,  Jamos 
Cogan,  or,  in  the  event  of  his  death  be- 
fore my  said  wife,  to  his  lawful  heirs," 
it  was  held  that  the  persons  entitled  to 
talie  under  the  description  of  "lawful 
heirs"  took  in  proportions  fixed  by  the 
Statutr  of  Distribution. 

In  Re  Grtswold  (1903)  42  Misc.  230, 
86  N.  Y.  Supp.  250,  where  a  testator 
whose  heirs  and  next  of  kin  were  a 
brother,  six  sisters,  two  daughters  of 
one  deceased  sister,  and  nine  children 
of  another,  gave  to  his  brother  a 
fourth  of  his  estate,  and  the  rest 
"unto  my  lawful  heirs,  to  be  divided 
equally  among  them,"  it  was  held  that 
the  implication  arising  from  the  use  of 
the  term  **lawful  heirs"  was  controlled 


by  the  eircnmatance  that  the  testator 
bad  grouped  the  objects  of  his  bounty 
in  a  single  class,  and  directed  that  the 
residue  should  be  "equally  divided  be- 
tween them."  It  was  further  held  that 
this  eonstruction  was  not  affected  by 
a  codicil  by  which  he  excepted  frOm 
the  beneficiaries  -  so  described,  hia 
brother  Joseph,  "whose  share  of  my 
estate  is  fully  provided  for  in  said 
fourth  clause,"  since  even  under  a  per 
stirpes  division  each  of  the  surviving 
sisters  would  take  about  one  eleventh 
of  the  whole  estate,  while  his  brother 
Joseph  took  one  fourth — a  disparity 
80  great  88  to  make  it  evident  that  the 
testator  cherished  no  intention  of 
making  the  share  of  each  of  tiie 
sisters  equal  to  Joseph's. 

In  Re  Wilson  (1907)  68  Misc.  288, 
104  N.  Y.  Supp.  480,  where  testator 
directed  that  a  trust  fund,  upon  the 
termination  of  the  trus^  "be  paid  to 
the  heirs  of  my  body  then  aurvivliig, 
they  to  share  alike,"  such  heirs 
being,  at  testator's  decease,  his  two 
daughters,  one  of  whom  died  before 
the  termination  of  the  trust,  leaving 
children,  it  was  held  that  the  surviving 
daughter  took  one  half,  and  the 
children  of  the  deceased  daughter  the 
other. 

In  Re  Curtis  (1909)  64  Mise.  426, 
119  N.  Y.  Supp.  605,  where  testator 
gave  one  third  of  his  residuary  estate 
'*to  the  heirs  of  my  sister  Eliza,"  one 
third  to  the  "heirs"  of  his  sister  Clara^ 
one  third  to  the  "heirs"  of  his  sister 
Florine,  '*to  be  divided  among  them 
per  capita  as  well  as  per  stirpes, 
equally  and  in  all  respects  share  and 
share  alike,"  it  was  held  that  the 
application  of  the  words  last  above 
quoted  was  limited  to  the  subdivision 
in  each  third,  and  that  they  could  be 
given  effect  only  by  first  dividing  the 
third  per  stirpes  between  the  living 
child  of  a  sister  and  the  children  of  a 
deceased  child,  and  then  subdividing 
the  portion  taken  by  the  chridren  of 
the  deceased  child  among  them  per 
capita;  the  court  further  adducing  in 
support  of  this  construction  the  con- 
sideration that,  if  the  phrase  should  be 
disregarded  entirely  as  contradictory 
and  meaningless,  the  law  would  work 
the  same  result. 
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la  f'reenuui  v.  Knifflit  (1841)  37 
N.  C  (2  Ired.  Sq.)  72.  where  testator 
directed  certain  property  to  be  sold 
"and  the  proceeds  equally  divided  be- 
tween my  legal  heirs,"  it  was  held 
that,  as  the  testator  had  declared  that 
his  heirs  should  take  "equally,"  the 
division  should  be  per  capita. 

In  Rogers  v.  Brickhouse  (1860)  68 
N.  C  (5  Jones,  Eq.)  301,  where  testa- 
tor directed  the  proceeds  of  certain 
lands  "to  be  equally  divided  among  my 
heirs  at  law,"  and  made  a  similar 
disposition  of  his  residuary  estate,  it 
was  held  that,  as  there  was  nothing  in 
the  will  to  show  that  the  term  "heirs 
at  law"  was  not  used  in  the  technical 
aense,  the  distribution  of  the  proceeds 
of  the  lands  must  be  per  stirpes,  and 
that  the  personal  property  embraced 
by  the  residuary  clause  must  be 
governed  by  the  same  rule,  it  being 
given  in  the  same  terms  which  were 
applied  to  the  proceeds  of  the  real 
estate. 

In  Burgin  v.  Patton  (1860)  58  N.  C. 
(6  Jones,  Eq.)  426,  where  the  testator, 
who,  at  tiie  time  of  his  death,  left 
several  children  and  two  sets  of  grand- 
children, the  children  respectively  of 
a  deceased  son  and  daughter,  directed 
his  residuary  estate  "to  be  equally 
divided  amongst  my  heirs,"  It  was  held 
that,  as  tiie  rules  of  descent  must  be 
resorted  to  for  the  purpose  of 
ascertaining  the  testator's  heirs,  the 
rule  in  right  of  representation  must  be 
observed  as  well. 

In  Hackney  v.  Griffin  (1863)  59  N.  C. 
(6  Jones,  Eq.)  381,  where  testator 
directed  all  property,  not  otherwise 
disposed  of,  to  be  "equally  divided 
among  all  ray  legal  heirs,"  it  was  held 
that  the  effect  of  the  word  "equally" 
was  to  require  the  distribution  to  be 
made  per  capita. 

In  Grandy  v.  Sawyer  (1866)  62 
N.  a  (Pfaill.  Eq.)  8,  where  testator 
directed  his  property,  upon  his  wife's 
decease;  "to  be  equally  divided  be- 
tween Uie  heirs  of  my  beloved  wife, 
Haiy  G.  Sawyer,  and  my  heirs  at  law," 
it  was  held  that  the  division  between 
the  heirs  of  the  testator  and  those  of 
his  widow  must  be  per  stirpes;  and 
that,  there  being  noUiing  in  the  will 
to  show  that  the  words  "heirs  at  law," 


as  applied  to  the  testator,  were  not 
used  in  their  technical  sense,  such 
heirs  took  the  part  given  to  them  per 
stirpes;  and  that,  this  rule  being 
established  for  the  division  among  the 
heirs  at  law  of  the  testator,  it  must 
also  be  applied  to  the  division  between 
them  as  a  class  and  the  heirs  of  the 
widow. 

In  TutUe  v.  Paitt  (1873)  68  N.  C. 
643,  where  testator  devised  to  a  son 
certain  lands,  with  a  proviso  that  in 
case  such  son  "and  the  balance  of  my 
heirs"  should  not  agree  on  the  price, 
the  parties  might  choose  a  board  of 
valuation,  and  that,  if  the  son  should 
not  be  willing  to  abide  by  such  valua- 
tion, then  the  lands  be  sold  and  the 
proceeds  "equally  divided  among 
heirs,  excepting"  two  grandchildren 
for  whom  he  had  otherwise  provided, 
it  was  held  that  the  intention  of  the 
testator  was  that  his  son  should  have 
the  land,  but  that  he  should  pay  to 
the  other  heirs  their  proper  shares  of 
its  reasonable  value;  that,  as  he  had 
directed  that  the  proceeds  be  "equally 
divided,"  the  division  must  be  per 
capita  and  not  per  stirpes;  and  that 
the  exclusion  of  two  grandchildren 
from  the  distribution  of  such  land  did 
not  alter  the  application  of  the  rule. 

In  Mills  V.  Thome  (1886)  96  N.  C. 
862,  it  was  held  that  under  a  devise 
to  testator's  wife  for  life,  "and  after 
her  death,  for  my  sister  Prissy 
Little,  her  or  her  heirs  to  share  and 
share  equally  with  my  wife's  heirs," 
it  was  held  that  the  words  "to  share 
and  share  equally"  indicated  an  in- 
tention on  the  part  of  the  testator  to 
give  the  property  to  his  sister  or  her 
heirs,  and  the  heirs  of  his  wife,  to  be 
divided  between  them  as  tenants  in 
common,  the  sister  to  take  one  moiety 
and  the  heirs  of  bis  wife  the  other 
moiety,  to  be  distributed  per  capita 
between  such  persons  as  might  bring 
themselves  under  that  description. 

In  Lee  v.  Baird  (1903)  132  N.  C 
756,  44  S.  E.  606,  where  testatrix 
directed  certain  property  to  be  sold 
and  the  money  divided  "among  all  my 
heirs,"  and  in  a  subsequent  item  pro- 
vided for  the  equalization  of  her 
"heirs"  with  respect  to  advancements 
received,  it  was  held  that,  reading 


Digitized  by  Google 


ANNO.— WIUi&— FEB  STIRPES  OR  PER  CAPITA. 


Bflch  two  items  together  and  taldng 
into  couBideratloB  the  attendant  cir- 
canutances^  it  was  not  to  be  supposed 

that  she  intended  to  give  the  children 
of  a  daughter  who  died  subsequently 
to  the  execution  of  the  will,  leaving 
six  children,  nearly  one  half  of  the 
proceeds  of  the  property,  especially  in 
view  of  the  fact  that  their  fatiier  was 
a  man  of  large  means;  and  therefore 
that  the  division  should  be  per  stirpes, 
and  not  per  capita. 

In  Huston  v.  Crook  (1882)  38  Ohio 
St  328,  where  at  the  time  of  the 
making  of  the  will,  and  at  the  testa- 
tor's decease^  he  had  children  and 
three  grandchildren,  the  children  of 
a  deceased  daughter,  to  all  of  whom 
he  gave  specific  legacies,  and  furUier 
directed  that  his  personal  property  not 
otherwise  disposed  of  should  be  sold 
"and  the  proceeds  thereof  divided 
equally,  share  and  share  alike,  be- 
tween all  of  my  aforesaid  heirs,"  it 
was  held  that  the  explicit  direction 
that  the  division  should  be  made 
"equally,  share  and  share  alike," 
entitled  the  grandchildren  to  take  per 
capita,  rather  than  per  stirpes. 

Id  McEelvey  v.  McKelvey  (1886)  43 
Ohie  St.  213,  1  N.  £.  694,  where  testa- 
tor, who  had  made  specific  gifts  to 
each  of  his  living  brothers  and  sisters, 
with  the  exception  of  one  who  was  in- 
firm, to  whose  children  he  gave  lega- 
cies, and  who  had  also  given  legacies 
to  the  children   of   his  deceased 
brothers,  so  that,  had  the  infirm  sister 
been  dead,  all  his  relatives  to  whom  he 
gave  legacies  would  have  been  all  his 
heirs   ap^aren^    further  provided: 
"It  is  my*will  and  desire  that  what* 
ever  money  will  be  left  after  paying 
the  different  snms  given  to  my  differ^ 
ent  heirs  in  this,  my  last  will  and 
testament,  shall  be  divided  equally 
among  them,"  it  was  held  that  the 
word  "heirs"  included  the  children  of 
bis  deceased  brothers  and  the  children 
of  the  infirm  sister,  as  well  as  his  sur- 
viving brothers,  and  that  division 
should  be  made  per  capita. 

In  Hooney  v.  Furpus  (1904)  70 
Ohio  St.  67,  70  N.  E.  894,  where  testa- 
tor, who  left  surviving  him,  as  his 
heirs  at  law,  five  children  and  two 
children  of  a  deceased  son,  directed 


that  his  reaiduaz7  estate  should  'Hm 
equally  divided  amongst  my  lawful 
heirs,  share  and  share  alike,'*  it  was 
held  that  the  use*  of  the  words 
"equally,"  and  "share  and  share 
alike,"  evidenced  an  intention  that  the 
persons  entitled  should  take  per 
capita,  and  not  per  stirpes. 

In  Wilberding  v.  Miller  (1913)  38 
Ohio  St.  609,  LJIJL1916A,  718,  116 
N.  E.  666,  where  testator  devised  one 
half  of  his  estate  to  his  lawful  heirs 
and- one  half  to  the  lawful  heirs  of  his 
wife,  it  was  held  that  the  persons  in- 
cluded in  the  designation  took  per 
stirpes,  except  in  the  instances  in 
which  the  will  itself  provided  that 
such  shares  sbould  go,  or  not  go,  to 
certain  specified  penons. 

In  Steams  v.  Brandeberry  (1920)  9 
Ohio  App.  800  (as  reported  in  vol.  10a. 
Key  Number  series,  title  Wills,  S  631 
(2)  ),  which  involved  a  will  whereby 
testator,  after  bequests  and  a  devise 
of  a  life  estate  to  his  wife  in  the  re- 
mainder, provided  the  balance  should 
be  "equally  divided  between  my  living 
heirs  and  the  living  heirs  of  my  wife 
S.  A.  S.,  share  and  share  alike,"  it  was 
held  that  the  phrase  "share  and  share 
alike"  qualified  the  provision  for  each 
set  of  heirs,  and  that  distribution 
among  each  set  of  heirs  of  the  half  so 
devisSd  should  be  per  capita,  and  not 
per  stirpes. 

In  Ramsey  v.  Stephenson  (1899)  34 
Or.  408,  56  Fac  520,  67  Pac.  19S, 
where  testator,  who  left  surviving 
him  a  brother  and  sister  and  the 
children  of  a  deceased  brother  and 
sisters,  gave  his  residuary  estate  to 
be  divided  "equally  among  the  heirs 
at  law,"  it  was  held  that,  in  view  of 
the  testator's  ^pressed  declaration 
that  the  distribution  should  be  made 
"equally,"  it  must  be  per  capita. 

In  Baskin'g  Appeal  (1846)  3  Pa.  St. 
804,  45'  Am.  Dec.  641,  where  testator, 
who  had  bequeathed  part  of  his  estate 
to  be  divided  equally  between  his 
daughter  Peggy  "and  my  son  Daniel's 
children  and  John  Blade's  children,'* 
directed  the  residue  to  "be  equally 
divided  between  all  the  heirs,"  it  was 
held  that,  as  reference  must  be  had  to 
the  Statute  of  Distributien  to  show 
the  persons  who  are  to  take  under  the 
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dwiffnation  of  'iieirs/'  the  same  rule 
mast  be  applied  to  the  qaantum  of  the 
estate;  and  that  this  constroction  was 
confirmed  by  the  fact  that  in  the 
preceding  part  of  the  will,  where  the 
testator  had  spoken  of  his  children,  he 
mentioned  them  by  name,  but  in 
referriniT  to  his  grandchildren  spoke 
of  them  as  a  class.. 

In  Barnitz's  Appeal  (1847)  6  Pa. 
264,  where  testator,  who  had  ^ven  his 
residuary  estate  to  his  living  children 
and  the  children  of  his  deceased 
children  per  stirpes,  directed  that,  if 
his  grandson  Abraham  should  die 
without  issue,  "then  the  part  as  willed 
to  him  is  to  fall  to  my  heirs  back  to 
be  divided  unongst  my  children  as  in 
my  will  mentioned,  shave  and  share 
alike,"  it  was  held  that  the  word 
"heirs"  was  used  as  meaning  issue  or 
descendants,  and  tiiat  division  should 
be  per  stirpes. 

In  Witmer  v.  Ebersole  (1846)  6 
Pa.  4^8,  where  testator  directed  that, 
in  case  there  should  be  any  surplus 
after  the  payment  of  the  legacies,  "all 
my  heirs  and  my  wife's  heirs  not 
herein  aforesaid  mentioned  are  to 
share  equal,  share  alike,"  it  was  held 
that  the  next  of  kin  of  the  husband 
and  of  the  wife  took  each  an  equal 
share  per  capita. 

In  Hoch's  Estate  (1893)  164  Pa. 
417,  26  Atl.  610,  where  testatrix 
directed  her  proper^  not  otherwise 
disposed  of  to  be  divided  "in  equal 
shares  to  my  legal  heirs,"  and  such 
heirs  were  her  two  children  and  the 
children  of  a  deceased  son,  it  was  hold 
that  the  use  of  the  words  "in  equal 
sharea"  was  not  aafficient  to  indicate 
a  purpose  to  disregard  the  distribu- 
tion provided  for  by  the  intestate 
laws,  and  therefore  that  such  distri- 
bution should  be  per  stirpes. 

In  Rood's  Estate  (1898)  21  Pa,  Co. 
Ct.  291,  where  testator  gave  the  use 
of  a  sum  of  money  to  a  son  for  life, 
and  at  his  death  the  principal  "to  the 
lawful  heirs  of  my  said  son,  share  and 
share  alike,  their  heirs  and  assigns 
forever,"  it  was  held  that  the  words 
"share  and  share  alike"  did  not  compel 
a  distribution  per  capita,  the  court 
saying:  "The  words  *share  and  share 
alike,'   though   often   contained  in 


testamentary  documents,  frequently 
import  a  just  and  impartial  distribu- 
tion among  the  proper  parties,  rather 
than  an  actual  per  capita  distribu- 
tion." 

In  Alston's  Appeal  (1887)  8  Sadler 
(Pa.)  461,  11  Atl.  866,  where  testator 
gave  to  his  brother  Robert,  who  had 
be«n  his  partner  in  business,  the  use 
of  all  his  estate  during  his  lif^ 
directing  at  his  death  "the  real  estate 
to  be  divided  among  my  legal  heirs, 
share  and  share  alike,"  it  was  held 
that  the  testator's  heirs  took  per 
stirpes,  and  not  per  capita. 

In  Nightingale  v.  Phillips  (1908) 
29  R.  I.  176,  72  Atl.  220,  where  testa- 
trix, after,  creating  a  trust  for  the 
benefit  of  her  brother  Samuel, 
directed  the  trust  property  to  be  paid 
over  and  conveyed  -  at  tiie  termina- 
tion of  the  trust  "to  the  heir  or  heirs 
at  law  of  the  said  Samuel,  to  be  held 
by  them  in  absolute  property  and  fee 
disencumbered  of  this  trust,  and  in 
such  parts  and  portions  as  such  heir 
or  heirs  would  be  entitled  had  the 
estate  been  vested  in  him  in  absolute 
ownership  and  fee,"  and  the  heirs  of 
Samuel  were  nephews  and  nieces  and 
the  issue  of  a  deceased  nephew,  it  was 
held  that  the  fund  should  be  distribu- 
ted by  the  trustees  per  stirpes  among 
them. 

In  Allen  v.  Allen  (1879)  13  S.  a 
612,  86  Am.  Rep.  716,  it  was  held  that 
under  a  bequest  of  the  residue  to  "be 
equally  distributed  among  my  heirs  at 
law,  share  and  share  alike,"  tlie 
direction  for  an  equal  distribution, 
not  being  controlled  by  the  context, 
must  prevail,  and  accordingly  that  the 
persons  entitled  took  per  capita,  and 
not  per  stirpes. 

In  Kemgood  v.  Davis  (1888)  21 
S.  C.  183,  it  was  held  that  under  a 
devise  to  "the  heirs  of  the  body  of  my 
said  daughter  who  may  be  living  at 
the  time  of  her  death,  share  and  share 
alike,"  the  words  "share  and  share 
alike"  implied  equality  of  division,  and 
that  grandchildren  of  the  daughter 
would  take  an  equal  share  with  her 
living  children. 

.In  Lott  v.  Thompson  (1891)  86  S.  C. 
88,  15  S.  £.  278,  where  a  testator  who 
died  leaving  a  wife  and  nine  children 


Digitized  by  Google 


ANNO^WILLS— PER  STIRPES  OR  PER  CAPITA. 


47 


left  a  will  which  contained  the  follow- 
ing clause:  "Such  property  aa  God 
has  blessed  me  with  I  give  and  be- 
queath to  my  beloved  wife  Charlotte 
during  her  natural  life  at  her  decease 
the  property  to  be  divided  in  the  fol- 
lowing manner,  my  colt  to  James  to 
my  son  William  four  head  of  cattle 
with  their  increase  also  my  watch  the 
balance  of  my  property  to  be  equally 
divided  between  my  heirs  only  Betsy 
and  Martha  the  heirs  of  their  body  to 
have  an  equal  share  wiUi  the  rest  of 
my  heirs/'  the  court  construed  the 
will  as  giving  each  set  of  his  grand- 
children,  called  '"heirs  of  their  body," 
the  share  of  their  excluded  mothers, 
and  therefore  that  they  took  per 
stirpes,  and  not  per  capita. 

In  Dukes  v.  Faulk  (1892)  37  S.  C 
256,  34  Am.  St.  Rep.  746,  16  S.  E.  122, 
where  testatrix  gave  her  son  and  his 
wife  the  use  of  a  house  during  their 
lives,  and  declared  it  to  be  her  will 
*^hat  it  shall  descend  to  such  heirs  as 
my  said  [daughter-in-law  and  son] 
shall  have  living  at  the  time  of  their 
death,  begotten  by  them,  share  and 
share  alike,  to  them,  their  heirs,  execu- 
tors, and  administrators  and  assigns 
forever.    And  in  the  event  of  there 
being  but  one,  then  and  in  such  case 
he  or  she  shall  be  entitled  to  such 
share  as  his,  her,  or  their  ancestors 
would  have   been  entitled  if  then 
Uving,"  It  was  held  that,  in  view  of  the 
phrase  "share  and  share  alike,"  the 
persons  entitled,  although  in  unequal 
degrees  of  relationship,  took  per  capita 
rather  than  per  stirpes,  and  that  such 
construction  was  not  affected  by  the 
provision  that,  in  the  event  of  there 
being  bat  one.  he  or  she  should  be 
entitled  to  such  share  as  hia  or  her 
ancestors  would  have  been  entitled  to, 
if  living,  the  court  saying:  "As  re- 
marked at  the  bar,  no .  such  con- 
tingency  as  contemplated   by  this 
lan^age  has  occurred,  whether  you 
make  it  read  child  of  Emelia  [the 
daughter-in-law],  or  child  of  a  child, 
or  child  of  a  child's  child.   The  testa- 
trix could  not  have  meant  Emelia's 
child,  for  in  that  event  there  could 
have  been  no  ancestor  who  took  a 
■hare,  for  certainly  Stent  [the  son] 
aiMl  Emelia  took  nothing  that  passed 


to  the  'heirs  of  their  bodies'  through 
them.  And  if  it  meant  granidchild  it 
would  be  just  as  ineffective,  for  It 
was  only  in  the  event  that  there  was 
only  one  such  that  anything  like  a 
per  stirpes  distribution  was  con- 
templated." 

In  Parrott  v.  Barrett  (1904)  70  S.  a 
195,  49  S.  E.  663,  where  testator 
devised  certain  land  to  his  daughter 
during  her  life,  and  upon  her  death  "to 
the  heirs  of  her  body  who  may  be 
living  at  the  time  of  her  death,  share 
and  share  alike,  to  them  and  their 
heirs  and  assigns  forever,"  it  is  said 
that,  as  the  will  expressly  directed 
that  the  heirs  of  the  body  of  the  life 
tenant  living  at  her  death  should  take 
share  and  share  alike,  they  took  per 
capita,  and  not  per  stirpes. 

In  Brantley  v.  Bittle  (1906)  72  S.  C. 
179,  61  S.  E.  661,  where  testator,  who 
left  him  surviving  eight  children  and 
the  children  of  a  deceased  son,  gave 
his  residuary  estate  to  his  daughters, 
Roxanna  and  Emily,  during  their 
lives,  and  directed  that  upon  the  death 
of  the  survivor  "the  whole  of  my 
estate,  both  real  and  personal,  be 
equally  divided  among  all  my  heirs, 
share  and  share  alike,  my  grandson 
Franklin  Bittle  [an  illegitimate]  son 
of  my  daughter,  Emily  Vick,  taking  an 
equal  share  with  the  other  of  my  heirs, 
the  child  or  children  of  any  deceased 
parent  taking  the  shares  to  which  his, 
her,  or  their  parent  would  have  been 
entitled  if  living,"  it  was  held  that  the 
words  "equally  divided"  and  "shuns 
and  share  alike"  manifested  the  in- 
tention of  the  testator  that  those 
answering  the  description  of  "heirs'* 
at  his  death  should  take  per  capita* 
and  not  per  stirpes,  and  that  such 
construction  was  not  affected  by  the 
provision  that  ttie  child  or  children  of 
any  deceased  parent  should  take  such 
parents  share,  the  court  saying : 
"These  words  were  not  intended  to 
show  the  proportions  in  which  those 
answering  the  description  of  heirs  at 
the  death  of  the  testator  should  take, 
for  in  that  case  tiiey  would  be  incon- 
sistent with  the  provision  that  the 
estate  should  be  'equal^  divided' 
among  such  heirs,  'share  and  share 
alik^  and  there  is  no  necessify  for 
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resorting:  to  such  construction.  Full 
force  and  effect  can  be  given  to  both 
provisions  by  construing  the  said 
words  in  the  last  sentence  of  the  fore- 
going clause  as  intending  that  the 
child  or  children  should  take  the 
share  of  the  heir  who  died  after  the 
testator  and  before  the  falling  in  of 
the  life  estate." 

In  Forrest  v.  Porch  (1897)  100 
Tenn.  391,  45  S.  W.  676,  where  testator 
devised  certain  lands  to  his  wife  for 
life,  directing  that  at  her  death  "the 
said  land  is  to  be  divided  between  my 
heirs  at  law,"  it  was  held  that  the 
testator  meant  that  persons  falling 
within  the  designation  of  "heirs  at 
law"  would  take  per  stirpes. 

In  Alexander  v.  Wallace  (1881)  8 
Lea  (Tenn.)  669,  where  testator 
directed  his  residuary  estate,  both  real 
and  personal,  to  be  "divided  among  my 
heirs  according  to  the  laws  of  the 
state  of  Tennessee  now  in  force, 
none  preferred,  none  discriminated 
against,"  it  was  held  that  the  obvious 
intention  of  the  testator  was  to  refer 
to  the  laws  of  the  state  not  only  for 
the  purpose  of  pointing  out  the 
persons  who  were  to  take,  but  also  for 
the  purpose  of  pointing  out  the  man- 
ner in  which  they  were  to  take,  and 
that  the  words,  "none  preferred,  none 
discriminated  against,"  did  not  mani- 
fest an  intention  that  the  distribution 
should  be  per  capita  rather  than  per 
stirpes. 

In  Parrish  v.  Groomes  (1874)  1 
Tenn.  Ch.  581,  where  testator,  after 
providing  for  his  wife,  directed  the 
residue  of  his  property,  at  her  decease, 
*to  be  distributed  equally  between  my 
lawful  heirs,"  it  was  held  that  the  use 
of  the  word  "equally"  indicated  a  per 
capita  distribution  among  the  persons 
answering  the  description  of  the 
class. 

In  Stewart  v.  Drake  (1910)  1  Tenn. 
C.  G.  A.  332,  where  testator  devised  to 
a  dau^ter  certain  lands  "to  have  and 
to  hold  during  her  natural  life," 
adding,  "and  at  her  death  I  devise 
that  such  tract  of  land  be  equally 
divided  among  her  legal  heirs,"  it  was 
held  that  it  was  the  intention  of  the 
testator  that  those  answering  the 
description  of  "legal  heirs"  of  the 


daughter  upon  her  death  should  take 
Buch  lands  per  stirpes,  and  that  the 
word  "equally"  should  be  interpreted 
to  mean  that  the  testator  desired  that 
equalil?  should  be  observed  in  making 
the  distribution  according  to  the  law 
of  descent,  and  did  not  mean  equality 
as  to  shares  in  the  property  to  be  dis- 
tributed. 

In  Hodges  v.  Phelps  (1893)  65  Vt 
303,  26  Atl.  625,  where  testator,  after 
giving  various  annuities,  gave  at  the 
death  of  the  annuitants,  or  any  of 
them,  "to  their  and  to  the  heirs  of  each 
the  sum  of  $1,600  each,"  it  was  held 
that,  as  there  were  no  words  in  the 
will  to  show  that  the  testator  used  the 
word  "heirs"  in  a  sense  other  than  as 
meaning  the  persons  entitled  to  take 
under  the  Statute  of  Distributions, 
such  statute  would  indicate  the  pro- 
portions in  which  they  were  to  take. 

In  Walker  v.  Webster  (1897)  95  Va. 
377,  28  S.  E.  570,  where  testator  gave 
the  residue  of  his  estate  "to,  and  to 
be  divided  in  equal  parts  among,  those 
who  would  be  my  heirs  at  law  under 
the  Statute  of  Descent  and  Distriba- 
tion  in  Virginia,  in  case  I  had  died 
intestate,"  it  was  held  that,  as  the 
testator  directed  that  the  subjects  of 
the  bequest  should  be  "divided  in 
equal  parts,"  the  persons  entitled  tock 
per  capita,  and  not  per  stirpes. 

In  Ross  V.  Kiger  (1896)  42  W.  Va. 
402,  26  S.  E.  193,  a  residuary  bequest, 
'*to  be  equally  divided  between  my 
heirs  and  my  husband's  heirs,"  was 
held  to  be  a  gift  to  two  classes  rather 
than  to  a  single  class,  the  members  of 
each  class,  as  among  themselves, 
taking  per  stirpes,  and  not  per  capita, 
unless  they  all  stood  in  the  same 
relation  to  the  testatrix. 

In  McWilliams  v.  Gough  (1908)  U6 
WisL  576,  98  N.  W.  650,  where  testator 
directed  that  in  the  case  of  the  death 
of  a  child  entitled  to  a  principal  fund 
upon  the  termination  of  the  trust,  be- 
fore such  termination,  "then  the  share 
which  said  deceased  child  would  be 
entitled  to  if  living  shall  be  paid  to 
the  heirs  at  law  of  such  deceased 
child,  in  equal  parts  to  each,"  it  was 
held  to  be  self-evident  that  such  heirs 
at  law  should  take  share  and  share 
alike. 
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In    Ghadbourne    t.  Chadbourne 

(1882)  9  Ont  Pr.  Rep.  317,  where 
testator,  who  left  three  livinsT 
children  and  the  issue  of  two  de- 
ceased children,  gave  the  residue  of 
his  estate  "to  my  legal  heirs,  including 
my  daughter  Jemima  Woodside,  to  be 
divided  equalfy  amongst  them,*'  it  was 
held  that  the  division  must  be  per 
capita. 

In  Coatsworth  v,  Carson  (1893)  24 
Ont.  Rep.  186,  it  was  held  that  under 
a  bequest  to  "my  own  right  heirs,"  the 
persons  entitled  took  per  stirpes. 

In  Re  Bint  (1909)  1  Ont.  Week.  N. 
286,  where  testatrix  directed  that  at 
the  termination  of  certain  life  inter- 
ests 'the  principal  of  the  money  shall 
be  divided  between  the  members  of 
the  Marr  family  who  would  have  been 
natural  heirs,"  it  was  held  that  di- 
vision must  be  per  stirpes. 

ft.  rnder  a  teqiieat  to  the  "wxt  of  fcfn" 
of  the  (wtolor  or  of  oome  other 
person. 

For  instances  of  bequests  to  the 
"next  of  kin*'  of  the  testator  and  of 
the  testator's  wife  or  husband,  see  III. 
w,  infra. 

It  has  been  held  that  when  a  legacy 
Is  given  to  the  next  of  kin  of  a 
person,  without  mentioning  the  pro- 
portion in  whieh  the  fund  is  to  be 
divided,  it  is  a  reasonable  inference 
that  the  legatees  shall  take  as  next  of 
kin  according  to  the  Statute  of  Dis- 
tributions. Tillinghastv.  Cook  (1846) 
9  Met.  (BAms.)  14S;  Dunlap's  Appeal 
(1887)  116  Pa.  500,  9  Atl.  986. 

But  in  Conner  v.  Johnson  (1834)  11 
S.  C.  Eq.  (2  Hill)  41,  it  is  said  that 
if  the  devise  be  to  next  of  kin»  they 
will  take  per  capita  and  not  per 
stirpes. 

Where,  however,  the  will  indicates 
the  proportions  in  whieh  the  bene- 
ficiaries are  to  take,  a  resort  to  the 
statute  for  such  purpose  becomes  un- 
necessary. 

Such  is  the  case  where  the  will 
declares  that  they  shall  take  "equal- 
ly," or  "share  and  share  alike"  (see 
Phillips  v.  Garth  (1790)  3  Bro.  Cb.  64, 
29  Eng.  Reprint,  410;  Everitt  v.  Car- 
man (1841)  4  Redf.  (N.  Y.)  341; 
Daviea  v.  Edwards  [1910]  2  Ch. 
(Ens.)  74,  79  L.  J.  Ch.  N.  S.  600,  103 
16  AX.R^-4. 


L.  T.  N.  S.  ISO;  Re  Labatt  (1916)  U 
Ont.  Week.  N.  250),  unless  the 
direction  for  equality  of  division  may 
be  satisfied  by  referring  it  to  a 
division  between  groups,  as  where  the 
gift  is  equally  to  be  divided  between 
the  next  of  kin  of  A  and  B. 

A  bequest  to  testator's  next  of  kin, 
both  maternal  and  paternal,  is  not 
divisible  in  equal  moieties,  but  per 
capita.  Dugdale  v.  Dugdale  (1849)  11 
Beav.  404,  60  Eng.  Reprint,  872. 

B«Tiew  of  the  deolBloBa, 

In  Erdman  v.  Meyer  (1906)  62 
Misc.  256,  102  N.  Y.  Supp.  197,  where 
testator  directed  his  residuary  estate 
to  be  divided  into  six  shares,  the 
principal.  In  the  case  of  one  brother 
and  one  sister,  to  be  paid  immediately 
tto  the  designated  brother  and  sister, 
and  the  principal  of  the  other  four 
shares  to  be  held  for  the  designated 
brother  and  three  sisters,  and  the 
principal,  upon  the  death  of  the  life 
tenant,  to  be  paid  to  the  next  of  kin 
of  said  life  tenant,  it  was  held  that 
such  provision  showed  that  the  testa- 
tor had  it  in  mind  to  treat  his  brothers 
and  sisters  equally,  and  to  make  no 
provision  for  his  nieces  and  nephews 
excejpt  as  they  might  take  as  next  of 
kin;  and  therefore  that  the  grand- 
children of  one  of  his  sisters  should 
take  per  stirpes,  and  not  per  capita. 

In  Dunlap's  Appeal  (Pa.)  supra, 
where  testator,  after  making  various 
devises  and  bequests,  including  one  to 
a  brother,  further  provided:  "None 
of  my  money  is  to  go  back  further 
than  my  brothers'  and  sisters* 
children.  Except  the  $200  I  left  to 
Sarah  Cooper.  My  nephew  William 
Smith  is  to  have  $500  more  than  the 
rest  of  my  nieces  and  nephews,"  it 
was  held  that  there  was  an  implied 
gift  to  next  of  kin,  excluding  grand- 
nephews  and  grandnieces,  and  thal^ 
his  brother  not  being  included,  and  he 
not  having  indicated  in  what  propor- 
tions the  next  of  kin  should  take,  the 
distribution  should  be  according  to  the 
Intestate  Laws,  per  stirpes. 

In  Phillips  V.  Garth  (1790)  3  Bro. 
Ch.  64,  29  Eng.  Reprint,  410,  it  was 
held  that  under  a  bequest  of  residue  to 
be  equally  divided  to  and  among  tes- 
tator's "next  of  kin,  share  and  share 
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alike/'  the  direction  for  equal  division 
required  a  per  capita  distribution. 

In  Mattison  v.  Tanfield  (1840)  3 
Bear.  131,  49  Eng.  Reprint*  61,  4  Jur. 
933,  where  testator  devised  property 
in  trust  for  the  persons  who,  at  bis 
decease,  should  be  next  of  kin  of  a 
certain  person  deceased,  "according^ 
to  the  statute  made  for  the  distribu- 
tion of  intestate's  effects,  and  his,  her, 
or  their  heirs  and  assigns  forever; 
and  if  there  shall  be  more  than  one 
such  person,  they  shall  take  as  tenants 
in  common,  and  not  as  joint  tenants," 
it  was  held  that,  there  being  nothing 
in  the  will  to  show  a  contrary  inten- 
tion, the  persons  who  made  out  their 
right  to  be  legatees  as  next  of  kin, 
by  representation  according  to  the 
statute,  must,  under  the  will,  take  by 
virtue  of  that  representation,  and 
only  take  the  share  of  the  person  they 
represent. 

Where  a  gift  is  to  testator's  own 
next  of  kin  "under  tiie  Statute  of  Dis- 
tribution,*' the  statute  governs  the 
division  as  well  as  ascertains  the 
objects  who  are  to  take,  unless  the 
testator  expresses  that  the  division  is 
to  be  otherwise.  Lewis  v.  Morris 
(1864)  19  Beav.  34,  52  Eng.  Reprint, 
261. 

In  Davies  v.  Edwards  [1910]  2  Ch. 
(Eng.)  74,  79  L.  J.  Ch.  N.  S.  600,  103 
If.  T.  N.  S.  130,  where  testator  gave 
a  moiety  of  the  residue  of  his  estate 
"for  and  equally  between  the  person 
or  persons  who  at  my  death  shall  be 
my  next  of  kin  according  to  the 
statute  for  the  distribution  of  the 
estates  of  intestates,"  it  was  held  that 
as  the  testator  had  not  in  terms  re- 
ferred to  the  statutory  mode  of  dis- 
tribution, but  on  the  contrary  directed 
that  the  statutory  next  of  kin  should 
take  equally,  effect  must  be  given  to 
that  direction  by  making  an  equal 
division  per  capita. 

In  Re  Labatt  (1916)  11  Ont  Week. 
N.  250,  where  testator  gave  the  income 
of  his  residuary  estate  to  his  wife  for 
life,  and  directed  that  on  her  death  it 
be  divided  "unto  and  equally  between 
and  amongst  the  person  or  persons 
who  at  the  decease  of  my  said  wife 
would  be  my  next  of  kin  and  entitled 
to  my  personal  estate  under  the 


English  statutes  for  the  distribution 
of  the  personal  estate  of  intestates," 
it  was  held  that  as  the  statute  was 
referred  to  only  for  the  purpose  of 
defining  the  class,  and  there  being 
nothing  in  the  will  to  indicate  in  any 
way  that  the  distribution  was  to  be  in 
such  a  way  as  would  follow  upon  in- 
testacy, the  property  must  be  divided 
"equally"  among  the  persons  entitled, 
and  so  per  capita. 

o.  Vnder  a   hequest  to   "reUttUms"  or 
"relattvea." 

For  instances  of  bequests  to  the 
"relatives"  of  the  testator  and  of  the 
testator's  wife  or  husband,  see  III.  w, 

infra. 

In  Roach  v.  Hammond  (1715)  Prec. 
in  Ch.  401,  24  Eng.  Reprint,  180.  it 
was  held  that,  where  a  man  devises 
his  property  for  the  use  of  his  "rela- 
tions," those  who  by  the  Statute  of 
Distribution  would  be  entitled  to  the 
personal  estate  In  case  he  died  in- 
testate should  be  let  in  to  the  same 
proportions  only. 

Under  a  gift  to  "relations  according 
to  their  heirship,"  each  will  take  the 
quantity  provided  by  the  statute  in 
case  of  intestacy.  Mosier  v.  Bowser 
(1907)  226  nU  46,  80  N.  E.  730. 

Under  a  bequest  of  a  fund  to  be 
divided  "equally  between  my  blood 
relations  of  the  degree  which  the  law 
permits,"  the  persons  entitled  take 
per  stirpes,  such  words  seeming  to 
have  been  used  to  denote  the  mode  of 
distribution  provided  by  tho  statute. 
Cummings  v.  Cummlngs  (1883)  146 
Mas».  601,  16  N.  E.  401. 

In  Thompson  v.  Thornton  (1908) 
197  Mass.  273,  83  N.  E.  880,  where 
testator  gave  his  residuary  estate  "in 
equal  shares  to  my  relatives  by  right 
of  representation  under  the  statutes 
of  this  commonwealth,"  it  was  held 
that  the  intention  of  the  testator  was 
to  have  his  estate  distributed  accord- 
ing to  the  law  for  the  distribution  of 
intestate  estates. 

In  Fielden  v.  Ashworth  (1875)  L.  R. 
20  Eq.  (Eng.)  410,  83  L.  T,  N.  S.  197, 
where  testator  directed  his  executor  to 
"distribute  the  residue  to  my  rela- 
tives, share  and  share  alike,  as  the 
law  diieets,"  it  was  held  that,  if  tiie 
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interest  had  been  merely  to  the  rel»- 
tives  share  and  share  alike,  then  the 
relatives  would  have  included  only 
those  under  the  Statute  of  Distribu- 
tion,  and  it  would  have  made  them 
take  per  capita  and  not  per  stirpes; 
but  aa  the  testator  had  added  the 
phrase,  "as  the  law  directs/*  it  was 
necessary,  in  order  to  give  it  effect, 
to  disregard  the  words  "share  and 
share  alike,"  and  distribute  the 
property  among  the  relatives  of 
different  degrees  as  directed  by  the 
Statute  of  Distribution. 

The  language  of  the  will  may,  how- 
ever, be  such  as  to  exclude  the  impli- 
cation of  an  intention  that  the 
"relations"  shall  take  in  the  propor- 
tions fixed  by  the  statute. 

Thus,  in  Thomas  v.  Hole  (1728) 
Cas.  t.  Talb.  261,  26  Eng.  Reprint  762, 
it  was  held  that  under  a  devise  to  the 
"relations'*  of  a  certain  person,  "to  be 
divided  equally  between  them,"  the 
persons  entitled  took  per  capita. 

And  in  Blossom  v.  Sidway  (1882) 
6  Redf.  (N.  Y.)  389,  where  testator 
desired  the  distribution  of  his  fumi- 
tory books,  and  household  articles 
"among  my  relatives  mentioned  in  my 
vill,"  it  was  held  that  the  allotment 
flhonld  be  per  capita,  and  not  per 
stirpes. 

Under  a  bequest  to  testator's 
^lations,"  ^o  be  divided  between 
Vaem  according  to  the  discretion  of 
the  executors,  such  relations  take  per 
capita,  where,  by  reason  of  the  death 
of  the  executors,  the  discretion  cannot 
be  exercised.  Tiffin  v.  Longman 
(1862)  16  Beav.  27$,  61  Eng:  Reprint, 
648. 

So.  also,  in  Hoey  v.  Kenny  (1857) 
25  Barb.  (N.  Y.)  396,  where  tesUtor 
save  a  share  of  bis  estate  for  the  use 
of  his  wife  during  her  natural  life, 
"and  fay  her  to  be  divided  and  dis- 
tributed by  will  among  my  relatives. 
IB  such  shares  as  she  may  see  fit  and 
deem  to  be  just."  and  the  widow  died 
without  exercising  the  power  of  dis- 
tribution, it  was  held  that  the  law 
would  make  such  distribution  in  equal 
ftharea  among  all  testator's  relatives 
living  at  the  death  of  the  widow,  per 
■etpita  and  not  per  stirpes. 


d.  Vnder  a  bequmt  to  the  "famaif*  of 
one  individual  or  married  couple. 

For  instances  of  bequests  to  the 
"families"  of  several  individuals,  see 
III.  m,  infra. 

For  instances  of  bequests  to  one 
and  his  "family,"  see  III.  s,  infra. 

For  instances  of  bequests  to  the 
husband  or  wife  of  the  testator  and 
their  children,  see  III.  r.  2,  infra. 

Under  a  bequest  to  one  for  life, 
with  remainder  to  his  '^family,"  his 
widow  and  children  take  in  equal 
shares.  Bates  v.  Dewson  (1880)  128 
Masa  884. 

Under  a  devise  to  the  "family'*  of 
certain  persons,  the  children  of  living 
parents  are  excluded,  since,  even  if 
taken  as  meaning  descendants  or 
issue,  such  result  would  follow  under 
the  Massachusetts  rule.  Townsend  v. 
Townsend  (1892)  166  Mass.  454,  81 
N.  £.  632. 

e.  Under  a  1fequee$  to  ieatator'm  "grand- 

tOtlMdren," 

For  instances  of  beqaeste  to  the 
"children,"  "issue,"  or  descendanta" 
of  several  persons,  see  III.  1.  infra. 

Under  a  bequest  to  testator's  grand- 
children, they  will  ordinarily  take  per 
capita,  the  mere  fact  that  some 
families  will  thus  take  more  than 
others  not  being  regarded  as  warrant- 
ing the  contrary  construction.  See 
Walters  v.  Crutcher  (1864)  16  B.  Mon. 
(Ky.)  2;  Bragg  v.  Garter  (1898)  171 
Mass.  324,  60  N.  E.  640;  Maguire  v. 
Moore  (1891)  108  Mo.  267,  18  S.  W. 
897;  Stevenson  v.  Lesley  (1877)  70 
N.  Y.  512;  Herneisen  v.  Blake  (1860) 
1  Phila.  (Pa.)  131;  Anderson  v.  Bell 
(1882)  8  Ont  App.  Rep.  631. 

The  implication  of  a  contrary  inten- 
tion may  sometimes  (see  Stouten- 
burgh  V.  Moore  (1883)  37  N.  J.  Eq.  63, 
affirmed  without  opinion  in  (1884)  38 
N.  J.  Eq.  281;  Archer  v.  Legg  (1862) 
31  Beav.  187.  64  Eng.  Reprint,  1109). 
though  not  invariably  (see  Potts  v. 
Shirley  (1906)  28  Ky.  L.  Rep.  872.  90 
S.  W.  590;  HUl  v.  Spruill  (1846)  39 
N.  C.  (4  Ired.  Eq.)  244;  Remillard  v. 
Chabot  (1903)  S3  Can.  S.  G.  328),  be 
found  in  the  gift  of  a  precedent  inter- 
est to  the  respective  parents.  These 
cases  are  discussed  in  subd.  I.  u. 
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Where  the  gift  is  limited,  by  a 
subsequent  enumeration,  to  a  part  only 
of  testator's  grandchildren,  it  may  be 
inferred  that  they  are  not  to  take  per 
stirpes.  See  Huggins  v.  Huggins 
(1S84)  72  Ga.  825. 

A  direction  that  they  are  to  take 
equally  is  indicative  of  a  per  capita 
division.  See  Morrill  v.  Phillips 
(1886)  142  Mass.  240,  7  N.  E.  771; 
Van  Cott  V.  Van  Cott  (1915)  167  App. 
Div.  694,  152  N.  Y.  Supp.  840,  affirmed 
without  opinion  in  (1916)  219  N.  Y. 
673,  114  N.  E.  1085;  Wight  v.  Church 
(1868)  15  Grant,  Ch.  (N.  C.)  413. 
■  A  direction  for  distribution  accord- 
ing to  the  laws  of  the  state  shows 
that  they  are  to  take  per  stirpes. 
See  Hopkins  v.  Keaser  (1896)  89  Me. 
347.  36  Atl.  616. 
Review  of  the  declBlona. 

In  Hopkins  v.  Keazer  (Me.)  supra, 
it  was  held  that,  under  the  terms  of  a 
will  by  which  testatrix,  upon  the 
death  of  all  her  children,  devised 
certain  property  "to  my  grandchildren 
then  alive,  said  grandchildren  re- 
ceiving the  share  the  parent  would 
have  received  if  distribution  thereof 
had  been  made  under  the  laws  of 
Maine,"  and  similarly  giving  the  resi- 
due, upon  the  decease  of  all  her 
children,  "to  my  grandchildren,  the 
same  to  be  distributed  in  accordance 
with  the  laws  of  Maine,"  the  grand- 
children took  per  stirpes. 

In  Morrill  v.  Phillips  (Mass.)  supra, 
provisions  in  a  will  that  the  property 
should  "go  to  all  my  grandchildren  in 
equal  shares,"  and  that  it  was  to  go 
**then  equally  to  all  my  grandchildren 
that  may  be  living,"  were  held  to 
show  clearly  that  the  testator  con- 
templated and  intended  that  each 
grandchild  should  have  the  same 
share,  and  repelled  the  claim  that  the 
property  should  be  divided  among 
them  per  stirpes. 

Under  a  devise  "to  my  grand- 
children who  may  then  be  living,  to  be 
equally  divided  between  them,"  the 
grandchildren  take  per  capita.  Bragg 
v.  Carter  (1898)  171  Maaa  324,  50  N. 
E.  640. 

In  Maguire  v.  Moore  (1891)  108  Mo. 
267,  18  S.  W.  897,  where  testator,  who 
had  given  to  his  wife  and  children. 


"or  their  heirs,"  one  fifth  each  of  the 
net  income  from  the  rental  of  his  real 
estate,  directing  that  the  children  of 
a  deceased  daughter  should  receive 
her  fifth,  further  directed :  "After  the 
death  of  the  last  of  my  children,  I 
desire  that  my  real  estate  shall  be  sold 
to  the  best  advantage,  and  the  pro- 
ceeds equally  divided  among  my  wife 
or  her  heirs  and  my  grandchildren  or 
their  heirs  living  at  the  time,"  it  was 
held  that  as  there  was  no  intimation 
contained  in  the  will  that  the  grand- 
children were  not  to  be  equal  partici- 
pants in  the  fund  to  be  distributed, 
but  as,  on  the  contrary,  they  were 
expressly  mentioned  as  equal  partici- 
pants, they  took  per  capita,  and  not 
per  stirpes. 

In  Stevenson  v.  Lesley  (1877)  70 
N.  Y.  512,  affirming  (1877)  9  Hun,  637, 
where  testator  gave  his  residuary 
estate  "in  trust  for  my  grandchildren, 
namely,  the  children  of  my  son, 
Alexander  M.  Lesley,  and  the  sur- 
vivors of  them,  share  and  share  alike, 
and  the  children  of  my  daughter  Ellen 
J.  Stevenson,  deceased,  and  the  sur- 
vivors of  them,  share  and  share  alike, 
to  be  paid  and  conveyed  to  each  of 
said  children  respectively  as  they  be- 
come of  age,  in  equal  shares,  and  in 
the  meantime  the  income  of  my  said 
estate  shall  be  applied  to  the  neces- 
sary support,  maintenance,  and  educa- 
tion of  each  of  said  children,"  it  was 
held  that  both  the  language  of  the  will 
and  the  authorities  pointed  to  a  distri- 
bution per  capita.  The  court  of  ap- 
peals in  this  case  does  not  state  its 
reason  for  this  decision,  but  refers 
with  approval  to  the  opinion  of  Davis, 
P.  J.,  in  the  court  below,  who  said: 
"The  residuum  is  given  to  the  trustees 
named  in  solido,  in  trust  for  the  testa- 
tor's grandchildren;  no  part  or  inter- 
est is  given  to  either  of  the  parents, 
and  such  parents  ar«  named  only  for 
the  purpose  of  designating  more  par- 
ticularly the  grandchildren  who  are 
the  objects  of  his  bounty.  The  de- 
scription is  preceded  by  the  phrase 
'namely,'  which  of  itself  indicates 
only  particularity  of  description, 
when  it  follows  such  general  language 
as  the  testator  first  uses.  In  that 
mode  he  proceeds  to  point  out  the 
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8TandchiIdr«n  intended,  m,  firsl^ 
the  children  of  his  son,  second, 
the  children  of  his  daughter;  and,  the 
wt}rd3  'share  and  share  alike,  in 
respect  of  each,  as  used  in  connection 
with  the  words  'survivors/  indicate 
nothing  further  than  an  intention  that 
the  distribution  shall  be  made 
amongst  such  of  the  grandchildren  aa 
EAirvive  the  testator.  .  .  .  But  the 
language  which  follows  the  particular 
designation  of  the  persons  meant  as 
his  grandchildren  cannot  be  satisfied 
by  any  other  interpretation  than  that 
which  makes  the  legacies  equal  per 
capita.  It  is  as  follows:  'To  be  paid 
and  conveyed  to  each  of  said  children' 
(to  wit,  the  children  of  his  son  and 
daughter),  'respectively,  as  each  be- 
comes of  age,  in  equal  shares,  and,  in 
the  meantime,  the  income  of  my  said 
estate  shall  be  applied  to  the  neces- 
sary support,  maintenance,  and  educa- 
tion of  each  of  said  children,  under 
the  care  of  said  executors.'  In  this 
clause  the  children  of  his  son  and 
daughter  are  grouped  together  as  a 
class  constituting  the  grandchildren 
of  the  testator;  and  his  bounty  is 
plainly  given  to  them,  share  and  share 
alike,  as  such  grandchildren,  and  not 
because  they  represent  their  respec- 
tive parents.  To  my  mind  this  is  al- 
together the  more  reasonable  and  just 
construction,  for  the  larger  gifts  to 
the  son,  which  the  testator  bestows 
in  other  parts  of  the  will,  afford 
£rood  reasons  for  equality  amongst 
the  grandchildren,  rather  ttian  a  con- 
tinuance of  the  same  spirit  of  par- 
tiality; and  the  whole  will,  t^en 
together,  shows  that  he  knew  how, 
and  was  careful,  to  select  his 
language  when  he  meant  to  discrimi- 
nate in  favor  of  his  son  in  bestowing 
his  bounty ;  a  selection  of  words 
virfaich  he  has  as  carefully  avoided  in 
providing  for  his  grandchildren." 

In  Van  Cott  v.  Van  Cott  (1916)  167 
App.  Div.  694,  152  N.  .Y.  Supp.  840, 
affirmed  without  opinion  in  (1916)  219 
N.  y.  673,  114  N.  E.  1086,  where  testa- 
tor devised  certain  property  in  trust 
during  the  life  of  his  wife,  and 
directed  his  trustees,  upon  the  death 
of  hi*  wife  to  sell  the  property,  "and 
the    proceeds  of  the  said  sale  to 


receive,  and  to  divide  into  equal 
shares  and  pay  over  one  of  said 
shares  to  each  of  my  grandchildren, 
Isabella  Virginia  Van  Cott,  Mortimer 
Van  Cott,  Jr.,  and  Elbert  Van  Cott 
(children  of  my  daughter  Ida  A.  Van 
Cott),  aiildred  D.  Comwell  (daughter 
of  my  son  Millard  Filmore  Comweli), 
Alma  B.  Lyons,  Harold  Lyons,  and 
Cornwell  Lyons  (children  of  my 
deceased  daughter,  Clara  Louise 
Lyons),  and  to  their  survivors  at  the 
time  of  the  decease  of  my  said  wife, 
per  stirpes  and  not  per  capita,  and  to 
the  issue  of  such  of  my  said  grand- 
children as  shall  have  died  before  the 
of  my  said  wife,  per  stirpes  and  not 
per  capita,  and  so  that  the  issue  of 
each  deceased  grandchild  of  mine, 
living  at  the  time  of  the  death  of  my 
said  wife,  shall  take  the  part  or  share 
which  his,  her,  or  their  parent  would 
have  been  entitled  to,  if  then  living," 
it  was  held  that  as  the  entire  plan  of 
testator's  will,  and  his  intention  as 
disclosed  thereby,  were  to  put  his 
grandchildren  on  a  plane  of  perfect 
equality  as  participants  in  his  bounty, 
and  to  treat  them  alike  in  the  distri- 
bution of  his  estate,  and  as,  in  the 
clause  in  question,  he  explicitly  re- 
quired his  executors  to  divide  the 
proceeds  of  sale  into  equal  shares  and 
pay  over  one  of  such  shares  to  each  of 
his  grandchildren,  the  words,  "per 
stirpes  and  not  per  capita,"  used  after 
the  phrase  "and  to  their  survivors  at 
the  time  of  the  decease  of  my  said 
wife,"  must  be  treated  as  meaningless 
and  nugatory,  and  as  inserted  by  in- 
advertence. 

In  Herneisen  v.  Blake  (1850)  1 
Phila.  (Pa.)  131,  where  testator  de- 
vised all  his  real  estate  "to  all  my 
grandchildren,  the  children  of  my  said 
daughter  Ann  Margaret,  born  and  to 
be  bom,  and  the  two  children  of  my 
deceased  son  George,  to  be  equally 
divided  between  my  said  grand- 
children, their  respective  heirs  and 
assigns,"  it  was  held  that  the  clausei 
of  division  of  the  grandchildren  into 
two  classes  was  an  evident  parenthesis, 
the  object  of  which  was  not  to  classify, 
but  to  point  out  the  objects  of  his 
bounty  to  be  not  merely  testator's 
grandchildren  who  might  be  then 
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HvinsT,  or  who  might  be  living  at  the 
period  of  his  death,  but  such  also  as 
might  be  born  at  any  time  afterwards ; 
and  that  the  use  of  the  preposition 
'between"  was  not  of  itself  sufficient  to 
indicate  an  intention  that  the  division 
should  be  per  stirpes. 

In  Wight  V.  Church  (1868)  16  Grant, 
Gh.  (U.  0.)  413.  testator  devised  all 
his  real  estate  "for  the  use  and  benefit 
of  my  two  daughters,  Mary  Wighl^ 
Isabella  Wight,  and  my  granddaughter 
Mary  Jane,  the  daughter  of  the  afore- 
said Isabella,  during  their  lives,"  and 
directed  thai  "after  the  death  of  the 
above-named  persons  to  whom  the 
same  is  left,  then  I  desire  that  the 
flame  may  be  sold,  and  the  proceeds  of 
such  sale  be  equally  divided  among  all 
my  grandchildren,  share  and  share 
alike,  without  distinction  of  sex,  or 
otherwise,"  it  was  held  that  the  grand- 
children took  per  capita,  and  not  per 
stirpes. 

In  Anderson  v.  Bell  (1882)  8  Out. 
App.  Rep.  531,  affirming  (1882)  29 
Grant,  Ch.  (U.  C)  452,  where  testator 
bequeathed  his  residuary  estate  "to 
my  grandchildren,  the  children  of 
James  Cathcart  and  of  my  daughter 
Ann  Jane  Bell,  wife  of  Duncan  Bell, 
share  and  share  alike,  on  their  coming 
of  the  age  of  twenty-five  years  each/* 
and  further  provided  that  when  the 
revenues  of  his  estate  should  amount 
to  a  certain  sum,  then  one  half  should 
be  divided  share  and  share  alike 
"between  the  family  of  my  son  James 
Cathcart  and  the  family  of  my 
daughter  Ann  Jane  Bell/'  and  that  the 
other  half  be  put  into  the  general 
funds  of  his  estate,  and  be  divided 
with  them,  it  was  held  that  the  grand- 
children were  to  take  as  individuals, 
the  additional  words  being  merely 
intended  to  define  with  more  par- 
ticularity who  such  grandchildren 
were,  and  therefore  that  they  took 
per  capita;  and  that  such  construction 
was  confirmed  by  the  fact  that  the  in- 
come given  to  the  "families,"  i.  e.,  the 
children,  of  his  son  and  daughter,  was 
to  be  divisible  per  capita. 

f.  Vnder  a  hequMt  to  "deacendants." 

For  instances  of  bequests  to  the 
"descendants"  of  several  persons,  see 
in.  1,  infra. 


For  instances  of  bequests  to  certain 
persons  "and  their  descendants,"  see 
III.  q,  3,  infra. 

For  instances  of  bequests  to  persons 
living  and  the  "descendants"  of  any 
deceased,  see  III.  v,  infra. 

In  bequests  to  descendants  equally, 
or  to  all  the  descendants  of  any  per- 
son, or  to  the  descendants  simply,  the 
rule  is  that  all  take  per  capita  unless 
a  contrary  intention  appears.  Lever- 
ing V.  Orrick  (1903)  97  Md.  139,  54 
Atl.  620;  Barstow  v.  CJoodwin  (1853) 
2  Bradf,  (N.  Y.)  413;  Re  Voight 
(1917)  164  N.  Y.  Supp.  738,  affirmed 
on  opinion  below  in  (1917)  178  App. 
Div.  751,  164  N.  Y.  Supp.  1117;  Crow 
V.  Crow  (1829)  1  Leigh  (Va.)  74 
(obiter) ;  Crossly  v.  Clare  (1761)  1 
Ambi.  397,  27  Eng.  Reprint,  264;  But- 
ler V.  Stratton  (1791)  3  Bro.  Ch.  367, 
29  Eng.  Reprint,  687. 

Under  a  bequest  to  "descendants" 
of  certain  persons  "In  such  propor- 
tions as  each  may  be  entitled  to  ua^ 
der"  the  Statute  of  Distribution,  the 
children  of  living  parents  are  exclud- 
ed. Smith  V.  Pepper  (1869)  27  Beav. 
86,  64  Eng.  Reprint,  34. 

Beview  of  tlie  deoftsiou. 

In  Re  Voight  (1917)  164  N.  Y.  Supp. 
738,  affirmed  on  opinion  below  in 
(1917)  178  App.  Div.  751,  164  N.  Y. 
Supp.  1117,  where  testator  gave  a  sum 
of  money  in  trust  to  pay  the  annual 
income  to  a  daughter  during  her  life, 
"and  at  her  death  to  pay  the  principal 
thereof  to  her  lawful  descendants,"  it 
was  held  that  the  fact  that  elsewhere 
in  the  will  there  were  many  and  re- 
peated instances  of  the  use  of  the 
word  "issue,"  in  such  a  relation  only 
as  to  produce  a  direction  for  a  stirpi- 
tal  distribution,  did  not  afford  a  suf- 
ficient inference  of  an  intention  to 
use  the  word  "descendants"  in  any 
other  than  its  primary  sense,  as  im- 
porting a  per  capita  distribution. 

In  United  States  Trust  Co.  v. 
Nathan  (1920)  112  Misc,  502,  183  N. 
Y.  Supp.  66,  affirmed  without  discus- 
sion of  this  point  in  (1921)  196  App. 
Div.  126,  187  N.  Y.  Supp.  649,  where 
testator  bequeathed  property  "to  my 
descendants  according  to  the  law  of 
the  state  of  New  York,  now  in  force^ 
regulating  the  distribution  of  person-' 
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al  property  in  ease  of  intestacy,"  it 
was  held  to  be  evident  that  the  distri- 
bution intended  was  the  statutory  dis- 
tribution per  stirpes,  and  not  per 
capita. 

In  Whitehead  v.  Ginsburff  (1921) 
197  App.  Dir.  266, 188  N.  Y.  Supp.  739. 
where  testatrix  bequeathed  certain 
stock  in  trust  to  pay  an  annuity  from 
the  dividends  to  the  testatrix's  sister- 
in-law  Mary  E.  Yates  during  her  life- 
time, "and  to  divide  the  balance  of 
said  dividends  equally  between  my 
said  sons;  and,  in  case  of  the  decease 
of  either  of  my  sons  during  the  life  of 
said  Mary  E.  Yates,  to  pay  the  share 
of  dividends  to  which  my  said  sons 
would  have  been  entitled  to  the  lineal 
descendants  of  such  deceased  son  in 
equal  shares.  On  the  decease  of  said 
Mary  £1  Yates,  then  I  direct  my  execu- 
tors to  divide  said  stock  equally 
between  my  said  sons,  the  lineal  de- 
scendants of  any  deceased  son  to  be 
entitled  to  the  portion  to  which  their 
parent  would  have  been  entitled  if  liv- 
infiTi" — it  was  held  that,  as  the  princi- 
pal was  to  be  distributed  per  stirpes, 
the  income  which  a  son  dying 
during  the  continuance  of  the  trust 
estate  would  have  received  should  be 
divided  among  his  descendants  per 
stirpes  also.  Smith,  J.,  dissenting, 
drew  a  contrary  inference  from  the 
fact  that  the  corpus  was  to  be  distrib- 
uted per  stirpes,  saying:  "There  ap- 
pears to  be  no  reason  why  the  direc- 
tion for  the  per  stirpital  division 
which  governs  the  distribution  of  the 
corpas  of  the  fund  should  not  have 
been  included  in  the  provision  for  the 
distribution  of  the  surplus  income,  if 
the%testator  had  so  desired.  In  fact, 
the  contrary  intention  would  seem  to 
be  indicated  by  the  omission." 

In  Crossly  v.  Claire  (1761)  1  Ambl. 
397,  27  Eng.  Reprint,  264,  it  was  held 
that  under  a  devise  to  the  4escendant8 
of  certain  persons,  of  properly  to  be 
sold  and  the  money  to  be  divided 
equally  among  them,  they  took,  though 
in  unequal  degrees,  per  capita. 

In  Butler  v.  Stratton  (1791)  3  Bro. 
Ch.  367.  29  Eng.  Reprint,  587,  it  was 
held  that,  under  a  gift  to  divide  the 
proceeds  of  certain  property  "equally 
between  the  descendants  of  certain 
persons,  the  word  "equally"  would 


have  the  effect  to  make  the  descend- 
ants take  per  capita. 

g.  Under  a  heque^  to  "iamte." 

The  question  as  to  whether,  under  a 
bequest  to  "issue,"  th^  take  per 
stirpes  or  per  capita,  is  covered  by 
the  annotation  in  2  A.LJt.,  at  page 
963,  which  is  supplemented  by  tiie  an- 
notation in  6  A.L.R.  195. 

For  instances  of  bequests  to  the 
"issue"  of  several  persons,  see  III.  1, 
infra. 

For  instances  of  bequests  to  per- 
sons living  and  the  "issue"  of  any 
deceased,  see  III.  v,  infra. 

h.  Under  a  hequeMt  to  "nephewa  and 
nieces,'* 

For  instances  of  bequests  to  the 
children,  issue,  or  descendants  of  sev- 
eral persons,  see  HI.  1,  infra. 

For  instances  of  bequests  to  broth- 
ers and  sisters  and  nephews  and 
nieces,  see  III.  q,  infra. 

The  decisions  warrant  the  general- 
ization that  under  a  bequest  to 
"nephews  and  nieces,"  as  such,  no  im- 
plication arises  from  the  nature  of 
the  relationship  that  they  are  to  take 
by  families.  See  Mclntire  v.  Mclntire 
(1904)  192  U.  S.  116,  48  L.  ed.  369,  24 
Sup.  Ct.  Rep.  196;  Post  v.  Jackson 
(1898)  70  Conn.  288,  39  Atl.  151; 
Nichols  v.  Denny  (1859)  37  Miss.  59; 
Campbell  v.  Clark  (1887)  64  N.  H. 
S28,  10  Atl.  702;  Re  Verplanck  (1883) 
91  N.  Y.  439;  Scott's  Estate  (1894) 
163  Pa,  165,  29  Atl.  877;  Hartley's  Es- 
tate (1912)  22  Pa.  Dist.  R.  417;  Es- 
benshade's  Estate  (1914)  23  Pa.  Dist. 
R.  1069;  Mitchner's  Estate  (1873)  80 
Phila.  Leg.  Int.  (Pa.)  336,  1  Leg. 
Chron.  301. 

Bsvleir  of  the  deoiaioMi. 

In  Mclntire  v.  Mclntire  (1904)  192 
U.  S.  116,  48  L.  ed.  369,  24  Sup.  Ct. 
Rep.  196,  affirming  (1902)  20  App.  D. 
C.  134,  where  a  testator,  who  held 
promissory  notes  of  his  brother 
Charles  for  $1,360.63,  made  an  illiter- 
ate will  by  which  he  declared:  "I 
.  .  .  do  will,  bequeath  or  devise,  to 
my  nephews  and  nieces,  that  is  to  say, 
from  July  the  1st,  1854,  to  the  opening 
of  on  reading  of  this  paper,  $1,350.64 
is  to  be  calculated  at  6  per  cent  inter- 
est, that  amount  whatever  it  may  be 
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is  to  be  fl^ven  to  each  of  my  brother 

Edwin's  children.  The  remainder  if 
any,  is  to  be  equally  divided  between 
my  brothers  Edwin  and  Charles  chil- 
dren." At  the  date  of  the  will,  the 
brother  Charles  was  living  and  had 
two  sons,  and  the  brother  Edwin  had 
died,  leaving  six  children.  It  was 
held  that  the  general  rule  of  con- 
struction must  prevail,  according  to 
which,  in  the  case  of  a  gift  to  the 
children  of  several  persons  described 
as  standing  in  a  certain  relation  to 
the  testator,  the  objects  of  the  gift 
take  per  capita  and  not  per  stirpes, 
and  that  a  contrary  conclusion  could 
not  be  based  upon  tiie  use  of  the  word 
"between,"  in  view  of  the  illiteracy  of 
the  will. 

In  Post  V.  Jackson  (1898)  70  Conn. 
283,  39  Atl.  151,  where  testator  said: 
"I  give,  devise,  and  bequeath  to  my 
nephews  and  nieces,  they  being  my 
lawful  heirs,  all  the  rest  and  residue 
and  remainder  of  my  property,  real 
and  personal,"  it  was  held  that  as  a 
devise  to  the  nephews  and  nieces  in 
the  character  of  "heirs"  would  be  in- 
operative, since  they  would  take  as 
heirs  and  not  under  the  will,  it  was 
not  to  be  supposed  that  the  testator 
meant,  in  using  such  words,  to  alter 
the  effect  of  the  phrase  "my  nephews 
and  nieces,"  but  that  they  were  used 
as  explanatory  of  the  reason  for  the 
gift;  and  therefore  that  a  per  capita 
distribution  should  be  made.  The 
court  also  pointed  out,  as  supporting 
this  conclusion,  the  circumstances 
that  testator  was  a  widower  and  child- 
less, and  that  his  nephews  and  nieces 
were  his  only  living  kindred  by  blood, 
and  would  naturally  present  them- 
selves to  his  mind  as  directly  related 
to  him,  and  each  equally  dear  and  an 
object  of  his  bounty,  rather  than  as 
representing  to  him  his  deceased 
brothers  and  sisters. 

In  Nichols  v.  Denny  (1859)  37  Miss. 
59,  testator,  who  had  two  stepbrothers, 
Philip  and  Charles  Nichols,  and  two 
living  sisters,  Mrs.  Denny  and  Mrs. 
Surget,  gave  his  personal  property  to 
his  mother  during  her  lifetime,  "then 
one  half  the  balance  to  be  given  to  my 
dear  stepbrothers  Philip  and  Charles 
Nichols;  the  balance  to  be  equally  di- 


vided betwees  my  nephews  and  nieces, 

Surgets  and  Dennys."  It  was  held 
that  there  was  nothing  to  prevent  the 
application  of  the  xvde  that,  where  a 
gift  is  to  the  children  of  several  per- 
sons, they  take  per  capita,  and  not  per 
stirpes. 

In  Campbell  v.  Clark  (1887)  64  N. 
H.  328, 10  Atl.  702,  where  testatrix  de- 
vised the  remainder  of  her  estate  "in 
equal  shares  to  my  nieces  and 
nephews  and  to  the  nieces  and 
nephews  of  my  former  husband,  John 
Carr,"  it  was  held  that,  the  gift  being 
to  the  nieces  and  nephews  as  a  class, 
they  took  per  capita. 

In  Re  Verplanck  (1883)  91  N.  T. 
439,  testatrix,  whose  only  next  of  kin 
and  heirs  at  law  were  her  brother 
John  Henry  and  her  sister  Elizabeth, 
the  brother  being  a  widower  having 
one  son  and  one  daughter,  and  her 
sister  having  nine  children,  gave  the 
residue  of  her  personal  property  "to 
my  said  nephews  and  nieces,  the  sons 
and  daughters  of  my  brother  John 
Henry  and  my  sister  Elizabeth,  to  be 
divided  equally  between  them.  In  case 
of  the  death  of  any  such  nephew  or 
niece  before  me,  what  would  have 
been  his  or  her  share,  if  living,  I  give 
to  his  or  her  issue,  if  any,  equally.  If 
there  be  none,  then  to  the  survivors  of 
my  last  aforesaid  nephews  and  nieces, 
and  the  issue  of  those  deceased,  per 
stirpes  and  not  per  capita."  The  con- 
text of  the  will  showed  that  she  did 
not  intend  to  preserve  an  equality 
between  the  two  families,  that  in  an- 
other gift  to  the  children  of  her  broth- 
er and  sister  she  clearly  intended  a 
per  capita  division,  and  that  she  knew 
the  significance  of  the  words  'per 
stirpes'  and  'per  capita,'  and  how  to 
apply  them  where  necessary.  It  was 
held  that  in  view  of  such  context,  and 
of  the  fact  that  the  legatees  were  all 
of  equal  degree  of  relationship  to  the 
testatrix,  and  apparently  all  had 
equal  claims  upon  her  bounty  and  lib- 
erality and  of  the  fact  that  she  spoke 
of  them  as  "the  sons  and  daughters" 
of  her  brother  and  sister,  when  the 
son  had  but  one  son  and  one  daughter, 
and  of  the  fact  that  they  were  first 
described  as  nephews  and  nieces,  the 
further  language  describing  them  as 
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the  sons  and  daughters  of  her  brother 
ind  siater  having:  been  probably  in- 
serted for  the  purpose  of  distingaish- 
ins  these  nephews  and  nieces  from  h» 
nephews  and  nieces  who  were  of  the 
blood  of  her  husband,  for  some  of 
whom  she  had  made  provision  in  her 
will,  and  as  in  the  latter  part  of  the 
residuary  clause  she  showed,  in  pro- 
viding for  the  event  of  the  death  of 
any  nephew  or  niece  before  her,  that 
she  was  thinking  of  her  nephews  and 
nieces  as  the  original  stocky  it  being 
their  issue  only  that  were  to  take  by 
substitution  in  case  of  their  death  be- 
fore her,  and  in  view  of  the  further 
provision  therein  that,  if  any  of  her 
nephews  or  nieces  should  die  without 
issue  before  her,  the  share  of  the  one 
80  dying  should  go  to  the  survivors  of 
her  "nephews  and  nieces,  and  the  is- 
sue of  those  deceased^  per  stirpes  and 
not  per  capita" — such  nieces  and 
nephews  took  per  capita,  and  not  per 
stirpes.  It  was  further  held  that  a 
codicil  by  which  testatrix  gave  to  the 
children  of  her  brother  and  their  is- 
sue, "as  a  part  of  their  share  of  such 
residuary  bequest,"  a  bond  and  mort- 
gage made  by  their  father,  was  not 
significant  of  an  intention  that  the 
two  children,  between  them,  should 
take  but  one  share. 

In  Scotf  s  Estate  (1894)  163  Pa.  165, 
29  Atl.  877,  testatrix,  who  had  given 
the  residue  of  her  estate  to  a  niece,  di- 
rected that,  should  the  niece  die  with- 
out issue,  such  residue  should  **be 
divided  among  my  nephews  and  nieces, 
to  wit,  the  legal  heirs  of  Mrs.  Lilly 
A.  Gwin  [a  sister],  the  heirs  of  my 
deceased  brother,  James  A.  Scott,  and 
the  lawful  heirs  of  my  beloved  broth- 
er, John  W.  Scott,  and  Anna  R; 
Stuckey  [a  niece],  each  to  take  share 
and  share  alike."  Her  sister,  Mrs. 
Gvin,  survived  the  testatrix ;  as  did 
her  brother,  John  W.  Scott  Testa- 
trix had  nieces  and  nephews  other 
than  those  mentioned  or  referred  to. 
It  was  held  that  whether  the  technical 
rules  of  construction  were  applied  to 
such  residuary  clause,  or  whether  it 
was  given  the  plain  meaning  which  its 
words  imported  and  its  grammatical 
structure  required,  it  must  be  con- 
strued as  giving  the  residue  to  the 


nieces  and  nephews  referred  to,  per 
capita,  the  court  sajring:  '*The  bene- 
fit here  was  evidently  intended  for  the 
legatees  individually,  as  nephews  and 
nieces,  and  not  as  representing  their 
parents,  who  in  two  instances  are  still 
living  and  were  entirely  passed  over. 
The  nephews  and  nieces  are  treated 
as  if  their  parents  were  dead;  and  in 
that  case,  if  there  were  no  will,  the 
estate  would  go  per  capita  under  the 
Intestate  laws  to  the  beneficiaries  and 
others  occupying  the  same  position. 
The  intestate  laws,  which  would  have 
required  a  distribution  per  stirpes,  are 
passed  over  in  order  to .  exclude 
brothers  and  sisters  and  give  the  es- 
tate directly  to  nephews  and  nieces. 
That  having  been  done,  distribution 
under  the  law  would  then  be  per 
capita;  and  the  presumption  is  in 
favor  of  such  an  intention  on  the  part 
of  the  testator,  in  the  absence  of  evi- 
dence in  the  will  of  a  purpose  to  fur- 
ther supersede  the  statute." 

In  Hartley's  Estate  (1912)  22  Pa. 
Diat.  R.  417,  construing  a  will  by 
which  testator  gave  a  share  of  his 
residuary  estate  in  trust  to  pay  one 
half  of  the  Income  to  hia  sister  Mary 
Anna  Higgins  and  the  other  half  to 
his  brother  William  Henry  Hartley 
and  his  wife,  for  and  during  the  term 
of  their  natural  lives,  and  from  and 
after  their  decease  in  trust 'to  divide 
the  principal  sum  "between  my 
nephews  and  nieces  (the  children  of 
my  said  sister  or  brother)  who  shall 
be  then  living,  and  their  lawful  issue 
in  equal  parts,  share  and  share  alike, 
so  nevertheless  that  such  lawful  issue 
shall  take  and  receive  such  part  and 
share  only  of  the  said  one  fifth  part 
of  my  said  estate  as  his,  her,  or  their 
parents  would  have  had  and  taken  if 
then  living,"  it  was  held  to  be  ap- 
parent that  the  testator  intended  the 
nephews  and  nieces  to  take,  not  as 
children  of  tiieir  parents,  but  as  a 
single  class,  and  hence  per  capita, 
notwithstanding  the  fact  that  in  other 
parts  of  the  will  he  had  given  each  set 
of  children,  as  a  class,  the  remainder 
expectant  upon  the  death  of  their 
parents. 

In  Esbenshade's  Estate  (1914)  23 
Pa.  Dist.  R.  1069,  construing  a  will 


Digitized  by  Google 


58  AMERICAN  LAW  BBFORTS,  ANNOTATED.        {16  AX.B. 


by  which  testatrix  gave  all  her  estate 
"unto  my  nephews  and  nieces  living  at 
the  time  of  my  decease  and  the  issue 
of  any  of  them  dead  per  stirpes/'  it 
was  held  that  as  manifestly  the  testa- 
trix had  nephews  and  nieces  in  her 
mind  as  the  object  of  her  benefaction 
and  because  they  were  her  nephews 
and  nieces,  "not  by  reason  of  them  be- 
ing the  children  of  brothers  and  sis- 
ters/' and  as  they,  and  not  their 
parents,  were  recognized  as  the  stirps, 
the  intention  of  the  testatrix  was  man- 
ifest that  they  were  to  take  per  capita. 

In  Re  Mitchener  (1873)  30  Phila. 
Leg.  Int  (Pa.)  836,  1  Leg.  Chron.  301, 
where  testatrix  directed  a  division  of 
the  residue  of  her  estate  ''equally 
among  my  nieces  and  nephews,  chil- 
dren of  Rynear,  William,  and  Jesse 
Tyson  (my  brothers),  share  and  share 
alike,"  it  was  held  that  the  distribu- 
tion should  be  per  capita,  and  not  per 
stirpes. 

<.  Under  a  hequeat  to  "legal  repreeenta- 
Uvea." 

For  instances  of  bequests  to  persona 
named  or  to  members  of  a  class  "and 
their  representatives,"  see  III.  t,  infra. 

In  Thompson  v.  Young  (1866)  25 
Md.  460,  it  was  held  that  a  bequest  to 
"the  legal  representatives  of  a  cer- 
tain person  was  equivalent  to  a 
bequest  to  the  next  of  kin,  and  accord- 
ingly that  the  persons  entitled  took 
according  to  their  respective  relation- 
ships ;  if  standing  In  equal  degree,  per 
capita;  if  in  unequal  degrees,  per 
stirpes. 

In  Holloway  v.  Radcliffe  (1857)  23 
Beav.  163,  53  Eng.  Reprint,  64,  26  L. 
J.  Ch.  N.  S.  401,  3  Jur.  N.  S.  198,  5 
Week.  Rep.  271,  where  testator  be- 
queathed a  share  of  his  estate  "unto 
and  equally  among  my  legal  personal 
representatives  in  such  and  the  like 
manner  as  if  the  same  had  been  then, 
or  at  that  time,  to  be  paid  under  the 
Statute  of  Distribution,"  it  was  held 
that  as  the  testator  had  referred  to 
the  statute  not  only  for  the  purpose  of 
pointing  out  the  persons  to  take,  but 
also  the  manner  in  which  they  were 
to  take,  the  division  should  be  accord- 
ing to  the  statute. 


.  i-  Under  a  hequest  to  persona  named. 

For  instances  of  bequests  to  persons 
named  "and  their  representatives," 
see  III.  t,  infra. 

A  legacy  to  persons  named  is  prima 
facie  a  gift  to  them  as  individuals,  al- 
though they  may  in  fact  constitute  a 
class,  and  they  will  accordingly  take 
per  capita.  Re  Fisk  (1920)  182  CaL 
238,  187  Pac.  958;  Marsh  v.  Dellinger 
(1900)  127  N.  C.  360,  37  S.  E.  494;  Re 
Brogden  (1920)  180  N.  C.  157,  104  S. 
E.  177;  Hicka's  Estate  (1890)  134  Pa. 
507,  19  Atl.  705;  Priester's  EaUte 
(1903)  23  Pa.  Super.  Ct.  886;  Re 
Holder  (1898)  21  R  L  48,  41  Atl.  676; 
Rogers  v.  Morrell  (1909)  82  S.  C  403, 
129  Am.  St.  Rep.  899,  64  S.  E.  143; 
Malone  v.  Majors  (1847)  8  Humph. 
(Tenn.)  577. 

It  is  to  be  noted,  however,  that  in 
cases  not  falling  within  the  scope  of 
this  note,  the  context  has  been  held 
to  show  that  persons  named  were  to 
take  as  a  class,  and  not  as  individuals. 

In  Re  Fisk  (Cal.)  supra,  where  tes- 
tatrix directed  her  residuary  estate  to 
"be  divided  equally  between  my 
daughter-in-law  Maude  Bryant  Fisk, 
and  the  four  children  of  my  late  hus- 
band's sister,  Mrs.  W.  Dunn,  namely, 
William  Dunn,  Aida  Furst,  Charles 
Dunn,  and  Clarence  Dunn,"  it  was 
held  that  the  strong  inference  to  be 
derived  from  the  use  of  the  word  "be- 
tween" by  the  testatrix,  who  was  a 
cultured  woman  and  well  acquainted 
with  the  use  of  language,  was  over- 
come by  the  use  of  the  names  of  the 
residuary  legatees,  and  that  a  consid- 
eration of  the  residuary  clause 
showed  that  she  had  in  mind  five  indi- 
viduals to  whom  the  residuary  legacies 
were  to  go,  and  that  in  providing  for 
distribution  these  individuals  thus 
named  were  to  share  alike. 

In  Hicks's  Estate  (1890)  134  Pa.  507, 
19  Atl.  705,  where  testator,  who  was 
his  own  draftsman  and  apparently  a 
person  of  but  ordinary  education,  di- 
rected his  property  to  be  "equally  di- 
vided between  my  wife  Martha  R. 
Hicks,  and  my  daughters  Ida  Bell  and 
Bella  Billmayer  if  living  at  ray  death," 
it  was  held  that  the  use  of  the  word 
"between"  was  not  sufficient  to  indi- 
cate an  intention  that  the  wife  should 
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take  oat  half  and  the  daughters  the 
other,  hut  that  the  fact  that  the 
daughters  were  individually  named 
diowed  an  unmistakable  purpose  that 
each  should  share  equally  with  the 
Tife  in  the  distribution. 

In  Priester's  Estate  (1908)  23  Pa. 
Super.  Ct.  386,  a  will  evidently  drawn 
by  an  unlearned  scrivener,  and  signed 
by  the  testatrix  with  her  mark,  pro- 
vided as  follows:  "i  give  and  be- 
queath to  Ditty  Hartman  Lotta  Hart- 
man  Charlie  Hartman  Heirs  of  Caro- 
line Priester  intermarried-  to  charlie 
hartman  and  Lewis  Priester  and 
Charlie  Priester  and  Mary  Priester 
Jacob  Priester  and  Katy  Priester  Han- 
nah Priester  Elizabeth  Priester  Henry 
Priester  i  bequeath  all  Personal 
Property  and  Moneys  and  Real  estate 
to  be  equally  divided  share  and  share 
Uke  except  My  grand  child  William 
Priester  $S00.  i  give  to  him."  It 
was  held  to  be  sufllciently  apparent 
from  the  will  that  the  testatrix  intend- 
ed the  children  of  her  daughter  Caro- 
line to  take  equal  shares  per  capita 
with  her  son  and  daughters,  and  that 
the  introduction  of  the  words  "Heirs 
of  Caroline  Priester  intermarried  to 
Charlie  hartman"  was  for  the  pur- 
pose of  identification,  and  did  not 
evince  an  intention  to  create  a  class  to 
indude  the  first  three  named  dev- 

In  Re  Holder  (1898)  21  B.  I.  48,  41 
Atl.  576,  where  testatrix  directed  a 
share  of  her  estate  "to  be  divided 
equally  among  my  cousin  George 
Stone,  and  his  wife  Mary  Stone, 
and  my  friend  Fanny  Northup/' 
it  was  held  that  in  view  of  the  use  of 
the  word  "among,"  and  the  fact  that 
the  three  persons  named  all  stood  on 
the  same  footing  in  the  will,  they  were 
to  take  in  equal  shares. 

In  Rogers  v.  Morrell  (1909)  82  S.  C. 
402, 129  Am.  St.  Rep.  899,  64  S.  E.  143, 
a  will  provided:  "I  further  bequeath 
unto  Henry  W.  Morrell  and  W.  F„  L. 
M.,  and  Hazel  S.  Gilbert,  all  my  notes, 
mortgages,  and  moneys  to  be  equally 
divided  between  them,"  and  directed 
'other  property  to  be  sold  and  the  pro- 
ceeds "equally  divided  between  the 
legatees  above  named."  Henry  W. 
Morrell  was  a  son  of  the  testator,  and 


the  ether  persons  named  were  children 
of  a  predeceased  daughter.  It  was 
held  that  the  word  "between"  was  in- 
tended to  mean  "among,"  and  that  the 
word  "and"  after  the  name  Henry  W. 
Morrell  was  insufficient  to  show  that 
testator  intended  that  the  other  lesra- 
tees  named  should  not  take  per  capita. 

In  Malone  v.  Majors  (1847)  8 
Humph.  (Tenn.)  577,  where  testator, 
who  had  given  his  wife  the  use  of  a 
share  of  his  property  during  her  life, 
directed  it  "to  be  equally  divided  at 
her  death  between  my  brother  Joshua 
Ward's  three  daughters,  Rachael, 
Rhody,  and  Sealy,  and  Thompson 
Ward,  son  of  my  brother,  James 
Ward,  to  them  and  their  heirs  for- 
ever," it  was  held  to  be  clear  that 
each  of  the  individuals  named  took 
per  capita,  and  not  per  stirpes. 

fe.  Vnder  a  bequest  to  "legatees"  elM- 
where  named  in  the  will. 

Where  a  legacy  is  given  by  the  tes- 
tator to  his  "legatees"  as  such,  and 
some  of  such  legatees  have  elsewhere 
in  the  will  been  designated  as  a  class, 
the  question  may  arise  as  to  whether 
they  are  to  participate  in  such  legacy 
as  individuals,  per  capita,  or  as  a 
group,  per  stirpes. 

In  Buggies  v.  Randall  (1897)  70 
Conn.  44,  38  Atl.  885,  where  testator 
gave  the  residue  remaining  after  the 
payment  of  debts  and  legacies,  "to  all 
the  legatees  named  in  this  will  to  be 
equally  divided  among  them  all,  all  to 
share  and  share  alike  and  in  equal 
amounts  of  the  same,"  it  was  held 
that  the  class  receiving  any  legacy, 
however  numerous,  should  be  treated 
as  a  unit  as  respects  the  division  of 
the  surplus,  the  court  saying:  "The 
right  to  share  in  it  was  an  incident  of 
each  of  these  legacies,  and  it  is  more 
reasonable  to  suppose  that  the  testa- 
tor intended  the  number  of  shares  to 
be  that  of  the  different  legacies  that 
took  effect,  than  that  of  the  individu- 
als between  whom  these  legacies 
might,  by  the  accident  of  death  and 
consequent  substitution,  happen  to  be 
divided.  It  was  uncertain,  in  the  tes- 
tator's mind,  whether  there  would  be 
any  residuary  estate.  There  were,  in 
all,  twenty-seven  legacies  given  to  as 
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many  individuals  or  classes,  and  of 
these  eighteen  were  subject  to  lapse. 
The  number  of  residuary  shares^ 
therefore,  under  the  construction  of 
the  will  which  we  adopt,  could  not  ex- 
ceed twenty-seven,  and  might  be  only 
nine,  while  if  the  division  were  to  be 
made  per  capita,  among  all  the  individ- 
uals who  shared  in  any  legacy,  the 
portion  of  each  might  be  a  mere  trifle. 
It  is  to  be  presumed  that  the  testator 
intended  that  his  residuary  legatees 
should  receive,  if  anything,  what 
would  be  of  substantial  benefit.'' 

In  Baker  v.  Baker  (1910)  162  111. 
App.  620,  where  testator,  after  making 
various  specific  dispositions  went  on 
to  state :  "the  balance  of  my  estate,  if 
any,  I  give,  devise,  and  bequeath  (to 
be  divided  equally)  to  the  legatees 
herein  except  those  that  I  have  be- 
queathed $1  eaeh,"  and  it  appeared 
that  the  legatees  who  were  to  share  in 
the  residue  were  related  to  the  testa- 
tor in  different  degrees,  being  bis 
wife,  his  three  children,  seven  of  his 
grandchildren,  and  three  of  his  great 
grandchildren,  it  was  held  that  as 
testator,  wherever  he  desired  to  favor 
one  child  or  grandchild  more  than  an- 
other, had  apparently  done  so  in  plain 
specific  words,  and  as  it  appeared, 
from  the  language  excepting  the  per- 
sons to  whom  he  had  given  a  nominal 
amount,  that  he  was  thinking  of  his 
legatees  as  a  class,  the  residuary  es- 
tate should  be  divided  per  stirpes. 

In  Haskell  v.  Sargent  (1873)  113 
Mass.  841,  where  testatrix  in  the  first 
article  of  her  will  devised  a  house  to 
her  niece  by  name,  in  the  second  an- 
other house  to  two  grandnieces  by 
name,  in  a  third,  directed  that  any  de- 
ficiency of  her  personal  estate  should 
be  made  up  by  money  advanced  by  the 
legatees  "In  proportion  to  the  value 
of  each  of  said  houses,"  and  in  a  sub- 
sequent article  bequeathed  "to  the 
legatees  heretofore  named  in  the  first 
and  second  articles  of  this  will,  all 
of  [certain  described  lands]  to  be 
equally  divided  between  said  lega- 
tees," it  was  held  that  the  reference 
to  the  first  and  second  articles  of  the 
will  signified  some  other  purpose  than 
merely  to  point  out  the  individuals  to 
be  benefited,  but  indicated  that  the 


gift  was  scmething  additional  to  the 
former  one;  and  that  the  testatrix 
had  in  mind  the  relations  and  order  of 

disposition  which  had  been  before  set 
forth ;  and  that  this  circumstance, 
taken  in  conjunction  with  the  use  of 
the  word  "between,"  strictly  implying 
but  two  parties  to  the  division,  indi; 
cated  an  intention  to  treat  the  grand- 
nieces  collectively  as  representing 
their  parent  in  equal  degree  of  kin- 
dred with  the  niece. 

In  Hastings  v.  Earp  (1866)  62  N.  C 
(Fhill.  Eq.)  6,  where  a  testator,  who 
had  given  legacies  to  the  children  of 
a  deceased  daughter  by  name  and  to 
the  children  of  a  deceased  son  as  a 
class,  directed  the  proceeds  of  his 
residuary  estate  to  "be  equally  divid- 
ed amongst  all  of  the  legatees  named 
in  the  will,"  it  was  held  that  the  chil- 
dren of  the  son  were  entitled  to  take 
per  capita  with  the  children  of  the 
daughter. 

In  Corbley  v.  Patterson  (1893)  8 
Ohio  S,  &  C.  P.  Dec.  702,  3  Ohio  N. 
P.  815,  wher)  testator,  who  in  his 
will  had  referred  to  the  children  of 
deceased  brothers  and  sisters  as  the 
"heirs"  of  the  deceased  brother  or 
sister,  making  provision  for  them  by 
f&milies  and  not  separately  by  name, 
with  one  exception,  and  remembering 
each  family  as  a  class  in  separate 
paragraphs,  further  directed  any 
residue  to  be  divided  "in  a  pro  rata 
rate  between  the  heirs  named  In  my 
will,"  it  was  held  that,  as  the  children 
of  deceased  brothers  and  sisters  had 
been  treated  in  the  will  as  families, 
they  took  the  residue  per  stirpes,  and 
not  per  capita. 

In  Uffner  v.  Lewis  (1903)  5  Ont 
L.  Rep.  684,  testator  gave  the  most 
valuable  part  of  his  estate  to  his 
adopted  son  John  upon  his  attaining 
the  age  of  twenty-five  years,  a  legacy 
of  $500  to  his  sister  Rachael,  provid- 
ing that  in  case  of  her  death  it  should 
be  paid  to  her  daughter,  or,  in  case  of 
the  daughter's  death,  to  the  daugh- 
ter's children,  $500  to  his  niece  Mary, 
daughter  of  his  deceased  brother , 
David,  $600  **to  the  children  of  Sarah 
Uifner,"  another  daughter  of  his 
brother  David,  "in  even  and  equal 
shares,"  and  $500  to  a  charitable  in- 
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stitotion,  directinir  that  "should  it  be 
found  that  there  will  not  be  sufficient 
of  my  estate  (other  than  John's)  left 
to  pay  or  satisfy  all  the  said  legatees 
their  legacies  aforesaid  in  full/'  each 
of  the  said  legacies  should  be  pro- 
portionately reduced.  He  then  pro- 
rided  that  should  there  be  a  residue 
it  should  be  divided  among  the  "lega- 
tees  hereinbefore  named  and  referred 
to,  ...  in  even  and  equal  shares 
and  proportions."  It  was  held  that, 
as  by  the  actual  division  and  distribu- 
tion of  what  testator  considered 
might  possibly  be  a  disposition  of  the 
whole  of  his  estate,  he  had  shown 
what  he  meant  by  a  division  of  pay- 
ment to  and  among  his  legatees 
named  and  referred  to,  in  even  and 
equal  shares  and  proportions,  the 
children  of  Sarah  Uffner  were  entitled 
to  participate  in  the  residuary  gift  aa 
a  class  rather  than  as  individuals. 

I.  VnOmr  a  hequeat  to  the  "childiwn," 
"teme,"  or  "OeaoandanW*  of  several 

For  instances  of  bequests  to  the 
"descendants'*  of  a  single  person,  see 
III.  f,  supra. 

For  instances  of  bequests  to  the 
""issue"  of  a  single  person,  see  anno* 
tation  in  2  A.L.R.  963,  and  supple- 
mental  annotation  in  5  A.L.R.  195. 

For  instances  of  bequests  to  several 
persons  for  life,  and  at  their  decease 
to  their  children,  see  III.  u,  infra. 

For  instances  of  bequests  to  per- 
sons living  and  the  *'issue,"  "chil- 
dren," or  "descendants,"  of  any  de- 
ceased, see  III.  V,  infra. 

Under  a  bequest  to  the  children  of 
several  persons  the  children  take  per 
capita  and  not  per  stirpes,  in  the  ab- 
sence of  words  indicating  a  different 
intention. 

United  States. — Mclntire  v.  Mcln- 
tire  (1904)  192  U.  S.  116.  48  L.  ed.  869, 
24  Sup.  Ct  Rep.  196;  Moffit  v.  Varden 
(1840)  5  Cranch,  C.  C.  658,  Fed.  Cas. 
No.  9,689. 

Alabama^— Smith  v.  Ashurst  (1869) 
S4  Ala.  208  (obiter) ;  Taylor  v.  Cribbs 
(1911)  174  Ala.  217,  66  So.  962. 

Connecticot—Hoadley  v.  Beardsley 
(1915)  89  Conn.  270,  93  Atl.  535. 

Delaware.— -Re  Nelson  (1909)  9  Del. 
'Ch.  1,  74  Atl.  851. 


Georgia.— Rogers  v.  Smith  (1916) 
145  Ga.  234,  88  S.  E.  963. 

Kentacky. — -McFatridge  v.  Hotz- 
claw  (1893)  94  Ey.  352,  22  S.  W.  439. 

Massadiasetts. — Weston  v.  Foster 
(1843)  7  Met.  297;  Balcom  v.  Haynea 
(1876)  14  Allen,  204;  HiU  v.  Bowers 
(1876)  120  Mass.  135. 

Mississinti.  —  Nichols  v.  Denny 
(1859)  37  Miss.  69: 

Missouri.— Re  Mays  (1917)  197  Mo. 
App.  656,  196  N.  W.  1039. 

New  Jersey.  —  Benedict  v.  Ball 
(1884)  88  N.  J.  Eq.  48;  Budd  v. 
Haines  (1894)  62  N.  J.  Eq.  488,  29 
Atl.  170. 

New  York.— Collins  v.  Hoxie  (1841) 

9  Paige,  81 ;  Re  Verplanck  (1883)  91 
N.  Y.  439. 

Nortb  Carolina.  —  Whitehurst  v. 
Pritchard  (1810)  5  N.  C.  (1  Murph.) 
883;  Stowe  v.  Ward  (1826)  10  N.  C.  (3 
Hawks.)  604;  Ward  v.  Stow  (1884) 
17  N.  C.  (2  Dev.  Eq.)  509,  27  Am.  Dec. 
238;  Kirkpatrick  v.  Rogers  (1848)  41 
N.  C.  (6  Ired.  Eq.)  180;  Adams  v. 
Adams  (1855)  55  N.  C.  (2  Jones.  Eq.) 
216;  Chambers  v.  Reid  (1862)  59  N. 
C.  (6  Jones,  Eq.)  304;  Brit^ton  v.  Mil- 
ler (1869)  63  N.  C.  268;  Howell  v. 
Tyler  (1884)  91  N.  G.  207  (obiter) ; 
Leggett  V.  Simpson  (1918)  176  N.  C. 
3,  96  S.  E.  638;  Mitchell  v.  Parks 
(1920)  180  N.  C.  634,  105  S.  E.  398. 

Ohio.  —  Broermann  v.  Kessling 
(1914)  6  Ohio  App.  7. 

Rhode  Island.  —  Guild  v.  Allen 
(1907)  28  R.  L  430,  67  Atl.  855 
(obiter)  ;  Ferry  v.  Brown  (1912)  34  R. 
L  208,  88  Atl.  8. 

South  Carolina.  —  Cole  v.  Creyon 
(1833)  10  S.  C.  Eq.  (1  Hill)  311,  26 
Am.  Dec.  208;  Ex  parte  Leith  (1333) 

10  S.  C.  Eq.  (1  Hill)  152;  Conner  v. 
Johnson  (1834)  11  S.  C.  Eq.  (2  Hill) 
41. 

Virginia.  —  Hoxton  v.  Griffith 
(1868)  18  Gratt.  674;  Whittle  v.  Whit- 
tle (1908)  108  Va.  22,  60  S.  E.  748 

(obiter) . 

England.- Barnes  v.  Patch  (1803) 
8  Ves.  Jr.  604,  32  Eng.  Reprint.  490,  7 
Revised  Rep.  127;  Lincoln  v.  Pelham 
(1804)  10  Vea.  Jr.  166,  32  Eng.  Re- 
print, 808,  7  Revised  Rep.  S70;  Stev- 
enson V.  Gullan  (1854)  18  Beav.  690, 
62  Eng.  Reprint,  2S2;  Pattison  v.  Fat- 
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tison  (1866)  19  Beav.  638.  62  Eng. 
Reprint,  498;  Cooke  v.  Bowen  (1840) 
4  Younge  &  C.  Exch.  244,  160  Eng.  Re- 
print, 996;  Lloyd's  Estate  (1856)  2 
Jur.  N.  S.  539;  Weld  v.  Bradbury 
(1715)  2  Vem.  705,  28  Eng.  Reprint, 
1058;  Abrey  v.  Newman  (1853)  16 
Beav.  431,  51  Eng.  Reprint,  845,  22  L. 
J.  Ch.  N.  S.  627,  17  Jur.  158,  1  Week. 
Rep.  156. 

Canada.— Re  lanson  (1907)  14  Ont. 
L.  Rep.  82;  Sunter  t.  Johnson  (1876) 
22  Grant,  Ch.  249. 

The  rule  will,  of  course,  yield  where 
the  testator's  intention  was  otherwise. 
Howell  V.  Tyler  (1884)  91  N.  C.  207; 
Bethea  v.  Bethea  (1896)  116  Aia.  265, 
22  So.  561. 

For  instances  in  which  it  was  held 
that  the  children  took  per  stirpes,  and 
not  per  capita,  see: 

Connecticut.  —  Lockwood's  Appeal 
(1887)  65  Conn.  167,  10  Atl.  617. 

District  of  Colombia.  —  Ferry  v. 
Langley  (1881)  1  Mackey,  140. 

Georgia. — Mayer  v.  Hover  (1888) 
81  Ga.  308,  7  S.  E.  562. 

Kentucky.— Fields  v.  Fields  (1893) 
93  Ky.  619,  20  S.  W.  1042;  Butler  v. 
Butler  (1896)  97  Ky.  136,  SO  S.  W. 
A;  Murray  v.  Huffaker  (1886)  7  Ky. 
L.  Rep.  766,  13  Ky.  Ops.  1034. 

Louisiana.  —  Allen's  Succession 
(1896). 48  La.  Ann.  1086,  66  Am.  St 
Rep.  296,  20  So.  193. 

Maryland.— Alder  v.Beall  (1840)  11 
Gill  &  J.  123. 

Massachusetts.  —  Re  Paine  (1900) 
176  Mass.  242,  67  N.  E.  846. 

New  Yorfc^Re  Walker  (1903)  89 
Misc.  680,  80  N.  Y.  Supp.  653;  Re 
Keough  (1906)  112  App.  Div.  414,  98 
N.  Y.  Supp.  433,  affirmed  on  opinion 
below  in  (1906)  186  N.  Y.  544,  79  N. 
E.  1109;  Re  Collins  (1909)  131  App. 
DiT.  834,  116  N.  Y.  Supp.  243,  affirmed 
on  opinion  below  in  (1909)  196  N.  Y. 
533,  89  N.  E.  1098. 

North  Carolina. — Chambers  t.  Reid 
(1862)  69  N.  C.  (6  Jones,  Eq.*)  804; 
Howeil  V.  Tyler  (1884)  91  N.  C.  207. 

Pennsylvania.  —  Fissel's  Appeal 
(1856)  27  Pa.  55;  Ihrie's  Estate 
(1894)  162  Fa.  869,  29  Atl.  760; 
Stoufs  Estate  (1900)  16  Hontg.  Go. 
L.  Rep.  198;  Fleck's  Estate  (1906)  28 


Pa.  Super.  Ct.  466;  Kline's  Estate 
(1909)  38  Pa.  Super.  Ct.  582. 

South  Carolina. — Collier  t.  Collier 
(1850)  24  S.  C.  Eq.  (8  Rich.)  666,  55 
Am.  Dec.  668. 

England. — ^Nettleton  'v.  Stephenson 
(1849)  18  L.  J.  C^h.  N.  S.  191,  13  Jur. 
618;  Ayscough  v.  Savage  (1865)  IS 
Week.  Rep.  373. 

It  is  not  enough  to  take  the  case  out 
of  the  general  rule  that,  under  a  be- 
quest to  the  children  of  A  and  to  the 
children  of  B,  the  children  take  per 
capita  and  not  per  stirpes,  that  the 
persons  named  as  parenta  stand  in 
different  degrees  of  relationship  to 
the  testator.  Hill  v.  Bowers  (1876) 
120  Mass.  135. 

In  Sunter  v.  Johnson  (1875)  22 
Grant,  Ch.  (U.  C.)  249,  it  was  said 
that  the  exceptions  to  the  general  rule 
that  where  a  gift  is  to  the  children  of 
several  persons  the  children  take  per 
capita,  and  not  per  stirpes,  have  been 
cases  where  the  gift  or  the  income  of 
the  gift  has  been  given  to  the  parents, 
and  then  over  to  the  children,  or 
where,  from  the  terms  of  the  will,  it 
is  apparent  that  the  testator  intended 
that  the 'children  should  take  by  rep- 
resentation, and  not  in  tiheir  own 
right. 

It  has  been  held  that  where  such 
construction  will  produce  an  inequal- 
ity of  division  between  two  branches 
of  the  testator's  family,  so  gross  that 
it  is  not  reasonable  to  suppose  that  it 
was  contemplated  by  him,  it  will  not 
be  adopted.  See  Howell  v.  Tyler 
(N.  C)  supra. 

Where  the  bequest  is  not  to  the  sev- 
eral children  of  persons  named,  but  to 
the  children  of  persons  named  sever- 
ally, and  the  dasses  are  distinguished 
by  the  repetition  of  the  word  "and" 
between  each  of  them,  it  amounta  to 
A  classification,  and  the  division 
should  be  per  stirpes.  Lockwood's 
Appeal  (Conn.)  supra;  Fissel's  Ap- 
peal (1856)  27  Pa.  55;  Hiestand  t. 
Meyer  (1892)  150  Pa.  501,  24  Atl.  749. 

A  direction  that  legatees  referred 
to,  not  as  the  "heirs,"  but  as  the  "chil- 
dren" of  certain  individuals,  shall 
"share  and  share  alike"  or  equally,  is 
indicative  of  an  Intention  that  they 
shall  take  per  capita. 
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United  States.— Moffit  v.  Varden 
(1840)  6  Cranch,  C.  C.  668,  Fed.  Ces. 
No.  9,689. 

Alabama.  —  Ballentine  t.  Foster 
(1900)  128  Ala.  638,  30  So.  481. 

Connecticut. — Hoadley  v.  Beardsley 
(1915)  89  Conn.  270,  93  Atl.  535. 

Delaware.  —  Re  Nelson  (1909)  9 
Del.  Ch.  1,  74  Atl.  851. 

District  of  Ccdumbia. — Follansbee 

Follansbee  (1895)  7  App.  D.  C.  282. 

Geor8:ia. — Payne  v.  Rosser  (1876) 
53  Ga.  662 ;  Huggins  v.  Huggins 
(1884)  72  Ga.  825;  Almand  v.  Whit- 
aker  (1901)  113  Ga.  889,  39  S.  E.  395. 

Kentucky.  —  Hughes  v.  Hughes 
(1904)  118  Ky.  751,  82  S.  W.  408. 

Maryland.  —  Brown  v.  Ramsey 
(1848)  7  Gill.  347;  Allender  v.  Kep- 
linger  (1884)  62  Md.  7. 

Massachusetts. — ^Weston  v.  Foster 
(1843)  7  Met.  297;  Leslie  v.  Wilder 
(1917)  228  Mass.  343,  117  N.  E.  343. 

Missouri.— Re  Mays  (1917)  197  Mo. 
App.  555,  196  S.  W.  1039. 

New  Jersey.  —  Budd  t.  Haines 
(1894)  52  N.  J.  Eq.  488,  29  Atl.  170. 

New  York.— Collins  v.  Hoxie  (1841) 
9  Paige,  81. 

Norlh  Carolina.  —  Bryant  v.  Scott 
.(1835)  21  N.  C.  (1  Dev.  &  B.  Eq.)  155, 
28  Am.  Dec.  590;  Ex  parte  Brogden 
(1920)  180  N.  C.  157,  104  S.  E.  177. 

Ohio.  —  Holmes  v.  Fackleman 
(1913)  20  Ohio  C.  C.  N.  S.  109. 

Pennsylvania.  —  Brundage'a  Estate 
(1908)  36  Pa.  Super.  Ct.  211;  Rone/s 
Estate  (1910)  19  Pa.  Dlst.  B.  565. 

Rhode  Island.  —  Perry  v.  Brown 
(1912)  34  R.  I.  203,  83  Atl.  8. 

Tennessee.  —  Seay  t.  Winston 
(1846)  7  Humph.  472. 

Virginia.— Brewer  v,  Opie  (1798) 
1  Call,  212. 

England.  —  Boughen  v.  Farrer 
(1866)  3  Week.  Rep.  495;  Armitage  t. 
Williams  (1859).  27  Beav.  846,  64  Eng. 
Reprint,  185;  Pattison  v.  Pattison 
(1865)  19  Beav.  638,  52  Eng.  Reprint, 
498. 

It  is  not,  however,  conclusive.  See 
Murray  v.  Huflfaker  (1886)  7  Ky.  L. 
Rep.  766,  13  Ky.  Ops.  1034;  Kline's 
EsUte  (1909)  88  Pa.  Super.  Ct  582; 
Collier  V.  Collier  (1860)  24  S.  a  Eq. 
(3  Rich.)  556,  66  Am.  Dec.  653. 
Where  the  testator  goes  on  to  enu« 


merate  the  persona  who  are  to  take, 
and  th^  are  not  all  the  children  of 
the  persona  named  as  parents,  it  is 
clear  that  they  are  to  take  per  capita. 
See  Brown  v.  Ramsey  (1898)  7  Gill 
(Md.)  347;  Hardy  v.  Roach  (1906) 
190  Mass.  228,  76  N.  E.  720. 

B«vlttw      the  deeliiMU. 

In  Ballentine  v.  Foster  (1900)  128 
Ala.  638,  30  So.  481,  where  testator, 
who  had  made  provision  in  hia  will 
for  bis  son  Paul  and  daughter  Elmira 
as  well  as  his  son  Edgar,  provided 
that  in  the  event  of  Edgar's  dying 
without  issue  his  portion  should  "be 
equally  divided  among  the  children  of 
Paul  J.  Watkins  and  my  daughter  El- 
mira." It  was  held  that  the  use  of  the 
words  "equally  among"  rendered  it 
'wholly  improbable  that  the  testator 
could  have  intended  other  than  a  per 
capita  distribution  among  hia  several 
grandchildren. 

In  Lockwood's  Appeal  (1887)  56 
Conn.  157,  10  Atl.  517,  testator,  whose 
next  of  kin  and  sole  heirs  at  law  at 
the  time  the  will  was  made  were  his 
nephew  James  and  niece  Mary,  the 
children  of  a  deceased  brother,  after 
making  provision  for  his  wife,  dis- 
posed of  his  property  as  follows: 
*'After  the  decease  of  my  said  wife,  I 
give,  devise,  and  bequeath  all  my  es- 
tate, wherein  the  use  is  hereinabove 
given  to  my  said  wife  as  aforesaid,  to 
the  children  of  my  nephew,  James  S. 
Andrews,  who  shall  be  living  at  the 
decease  of  my  said  wife  if  she  sur- 
Tive  me,  and,  if  she  do  not  survive  me, 
then  to  such  children  of  said  James  S. 
Andrews  as  shall  be  living  at  my  own 
decease,  and  to  the  children  of  my 
niece,  Mary  E.  Coley,  who  shall  be  liv- 
ing at  the  decease  of  my  said  wife,  if 
my  said  wife  shall  survive  me,  and  if 
my  said  wife  do  not  survive  me,  then 
to  such  children  of  said  Mary  E. 
Coley  as  shall  be  living  at  my  own  de- 
cease, to  be  equally  divided  between 
said  children,  to  wit,  of  said  James 
S.  and  Mary  E.,  and  to  belong  to  them 
and  their  heirs  forever;  and  by  the 
term  'children'  I  mean  and  intend  all 
such  children  as  said  James  S.  An- 
drews or  said  Mary  E.  CToIey  now  have 
or  may  hereafter  have,  either  during 
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my  own  life  or  during  the  life  of  my 
said  wife.  And  I  further  will  and  di- 
rect that  if  either  of  said  children  of 
said  James  S.  or  of  said  Mary  E.  shall 
die  before  my  own  decease,  or  before 
the  decease  of  my  said  wife»  and  leave 
lawful  issue,  that  such  issue  shall 
stand  in  place  of  their  deceased  par- 
ent, and  take  the  same  share  of  my 
estate  which  their  deceased  parent,  if 
living  as  aforesaid,  will  be  entitled  to 
by  virtue  hereof.*'  It  was  held  that 
having  regard  to  the  use  of  the  word 
"between/'  which  is  more  applicable 
to  two  classes  than  to  a  greater  num- 
ber of  individuals,  and  to  the  fact  that 
the  testator,  instead  of  grouping  his 
grandnephews  and  grandnieces  in  one 
class,  divided  them  into  classes  by  de- 
scribing separately-  and  fully  the  chil- 
dren of  James  F.  Andrews,  and  then- 
with  equal  distinctness  and  fullness 
the  children  of  Mary  E.  Coley,  to 
whom  the  property  is  given  **to  be 
equally  divided  between  said  children, 
to  wit,  of  said  James  S.  and  Mary  E.," 
it  was  reasonably  clear  that  the  tes- 
tator intended  that  such  children 
should  take  per  stirpes. 

In  Hoadley  v.  Beardsley  (1915)  89 
Conn.  270,  93  Atl.  635,  where  testatrix 
directed  that  twenty-five  years  after 
her  decease  her  residuary  estate 
should  be  equally  divided  "between 
the  legal  issue  of  my  said  nephews 
and  of  my  said  niece  [naming  her], to 
be  theirs  to  have  and  to  hold  forever," 
it  was  held  that  the  words  "legal  is- 
sue" meant  children,  and  that  both  the 
general  rule  of  construction  and  the 
provision  that  the  division  should  be 
made  equally  dictated  that  a  division 
among  the  children  of  the  nephews 
should  be  per  capita. 

In  Re  Nelson  (1909)  9  Del.  Ch.  1, 
74  Atl.  861,  where  testator  directed 
that  after  the  decease  of  his  wife  his 
real  estate  should  be  sold,  and  the 
proceeds,  together  with  the  residue  Of 
his  personal  estate,  "divided  share 
and  share  alike  between  the  children 
of  my  sisters  Hannah  Thorn,  Eliza 
Strawley,  and  Ellen  Crowell,  and  the 
heirs  and  representatives  of  any  such 
children  who  shall  have  died  between 
the  time  of  my  decease  and  the  time 
of  such  division  or  distribution  to  be 


entitled  to  such  share  or  shares  as 
their  respective  ancestors  would  have 
been  entitled  to  have  received  if  liv- 
ing," it  was  held  that  both  the  estab- 
lished rule  of  construction  and  the 
use  of  the  words  "share  and  share 
alike"  pointed  to  a  per  capita  division. 

In  Ferry  v.  Langley  (1881)  1 
Mackey  (D.  C)  140,  testator,  who  in 
the  preceding  clauses  of  his  will  had 
given  property  to  his  grandchildren 
by  families,  devised  a  certain  house 
and  land  "to  my  daughters  Eliza 
Ferry  and  Mary  Langley  in  trust  for 
the  benefit  of  their  children,"  and  fur- 
ther provided  that  "in  the  above  de- 
vise and  bequests  that  I  have  made  I 
wish  it  to  be  understood  that  my  de- 
sire is  that  the  property  so  named  and 
designated  be  held  in  trust  by  the 
persons  so  named  as  trustees  until  the 
youngest  child  in  each  family  shall 
become  of  age,  when  it  shall  be  con- 
veyed to  them  as  tenants  in  common." 
The  court,  not  being  in  possession  of 
the  circumstances  which  would  en- 
able it  to  ascertain  what  the  effect 
would  be  as  to  equality  of  distribu- 
tion, came  to  the  conclusion  upon  the 
words  of  the  will  that  the  children  of 
Eliza  Ferry  and  Mary  Langley  were 
intended  to  take  by  families,  the  t^a-* 
tator  having  manifested  an  intention 
throughout  the  will  to  provide  for  his 
grandchildren  by  families,  and  hav- 
ing, by  the  clause  last  above  quoted, 
kept  them  out  of  possession  as  an  en- 
tire family  in  each  case. 

In  Follansbee  v.  FoUansbee  (1895) 
7  App.  D.  C  282,  testator,  vhose  near- 
est relatives  were  two  living  brothers. 
James  and  Joseph,  and  the  children 
of  a  deceased  brother  George,  de- 
vised real  estate  in  trust  to  hold  dur- 
ing the  life  of  a  person  named  and 
thereafter  to  convert  into  money,  and 
out  of  the  proceeds  of  the  sale  to  pay 
certain  charges,  and  "then  of  the  re- 
mainder of  the  proceeds  of  said  real 
estate  to  divide  the  same  among  my 
heirs  at  law  as  follows :  To  the  chil- 
dren of  my  brothers  James  M.  Fol- 
lansbee and  Joseph  V.  Follansbee  and 
to  the  children  of  my  late  brother 
George  Follansbee  in  equal  propor- 
tions, share  and  share  alike;"  and  di- 
rected the  accumulation  of  income 
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*te  be  divided  among  the  said  childrm 
with  the  proceeds  of  the  sale  of  said 
ml  estate."  He  also  gave  all  his  per- 
sonal property  'to  my  said  nieces  and 
nephews, — subject  to  this  condition, 
vis^  that  Sasan  B.  Tucker  shall  have 
ttie  right  to  take  such  furniture  or 
the  personal  property  as  she  may 
elect,— and  after  such  election  then 
the  balance  to  be  distributed  among 
the  children  of  my  said  brothers  as 
they  may  elect.  All  the  rest  and  resi- 
due of  my  estate  I  give,  devise,  and 
bequeath  to  the  children  of  my  said 
brothers."  It  was  held  that  taking 
the  particular  clause  and  considering 
it  separately,  and  then  in  connection 
vith  the  context,  it  was  apparent  that 
tiie  testator  intended  the  children  of 
his  brothers  to  take  per  capita,  the 
eoart  saying:  "Granting  the  efFect  of 
the  w(u^  of  division. — 'among  my 
heirs  at  law,' — as  contended  on  behalf 
of  the  appellants,  in  cases  of  general 
doabt  and  uncertainty,  we  cannot  give 
thcaa  controlling  weight  or  even  great 
importance  in  this  instance.  These 
vtffds  inajit^  describe  the  children  of 
tiie  two  living  brothers,  and  are 
necessarily  controlled  by  what  fol- 
lows them.  The  completed  sentence 
is:  'Among  my  heirs  at  law  as  fol- 
lows—to the  children  of  my  brothers.' 
These  last  are  the  effective  words. 
That  these  children  were  in  the  mind 
of  Uie  testator,  collectively,  as  indi- 
Tidoals,  and  not  as  the  representa- 
tives of  their  fathers  merely,  is  made 
quite  clear  by  the  further  words,  'in 
equal  proportions,  share  and  share 
aUke.'  The  controlling  effect  of  these 
words  cannot  be  construed  away.  In 
the  very  same  clause,  also,  the  testa- 
tor directs  that  the  surplus  revenues 
and  profits  that  m^  accumulate  dur^ 
iog  the  life  of  Mrs.  Tucker  shall  be 
'divided  among  the  said  children  with 
the  proceeds  of  the  sale  of  said  real 
ostate.'  Again,  the  intention  is  shown 
in  the  second  item,  where  tiie  personal 
property  is  bequeathed  to  my  nephews 
and  nieces/  and  in  the  general  residu- 
ary devise  and  bequest  *to  the  children 
«f  my  said  brothers.'" 

In  Payne  v.  Rosser  (1876)  53  Ga, 
662,  where  testator  provided  that  up- 
on a  ctttain  contingency  hia  property 
16  AX.R^. 


was  to  go  to  and  be  equally  divided 
between  the  children  of  A,  deceased, 
the  children  of  B,  deceased,  and  the 
children  of  C,  who  was  living, — ^the 
persons  named  as  parents  being  the 
niece  and  nephews  of  testator. — it  was 
held  that,  the  devisees  being  all  equal- 
ly of  kin  to  the  testator,  and  the  gift 
being  to  them  directly,  provided  the 
contingency  happened  upon  which 
they  took  at  all,  and  the  testator  hav- 
ing directed  that  the  property  be 
"equally  divided."  they  took  per 
capita. 

In  Huggins  v.  Huggins  (1884)  72 
6a.  826,  testator  directed  the  residue 
of  his  estate  to  "be  distributed  equal- 
ly among  my  following  grandchildren, 
to  wit,  the  children  of  my  deceased 
daughter,  Isabella  Frances  McClen- 
don,  Mary,  Joseph.  Lula,  Sabra.  and 
Bettie;  the  child  of  my  deceased  son, 
John  Huggins.  Caledonia;  the  chil- 
dren of  my  deceased  son,  James  Lewis 
Huggins,  Wellborn,  Joseph,  and 
Susan."  and  so  on,  naming  the  grand- 
children as  children  of  others  of  his 
children,  dead  and  living,  and  then 
added:  "This  item  is  to  embrace  all 
notes  and  accounts  due  me;  all  cash 
on  hand  at  the  time  of  my  death,  and 
all  other  property  of  which  I  may  be 
possessed  at  the  time  of  my  death,  to 
be  equally  divided  among  my  grand- 
children above  mentioned,  except 
that  9800  is  to  be  deducted  from  the 
amount  I  have  willed  to  the  children 
of  my  deceased  son,  Hastings  Young 
Huggins,  the  amount  of  $800  having 
been  advanced  by  me  to  my  son  Hast- 
ings Young  Huggins  during  his  lif<»- 
time."  The  grandchildren  thus  enu- 
merated were  not  all  his  grandchil- 
dren, but  only  those  who  lived  in 
Creorgia;  and  by  another  item  of  his 
will,  the  testator  gave  to  each  of  the 
children  of  a  son  and  daughter  who 
lived  in  Texas,  naming  such  children, 
each  $10.  It  was  held  that  the  nam- 
ing of  his  grandchildren  as  the  chil- 
dren of  each  son  or  daughter  was 
presumably  because  the  testator 
wished  the  advancement  made  to  his 
deceased  son  Hastings  to  be  account- 
ed for  by  the  children  of  such  son, 
and  that,  as  he  had  twice  expressed 
an   intention   tiiat    such  prc^er^ 
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should  "be  divided  equally,"  the 
jrrandchildren  took  per  capita,  and  not 
per  stirpes.  It  was  further  held  that 
this  construction  was  not  affected  by 
a  codicil  by  which  testator  directed 
th^t,  in  event  that  a  son  who  had  dis- 
appeared should  return,  "he  shall  re- 
ceive an  equal  share  with  my 
above-named  heirs,  namely  William 
Bluford  and  Asa  Mitchell  Hugsins," 
taken  in  conjunction  with  the  fact 
that  in  the  will  nothing  had  been  left 
to  either  of  those  two  sons,  whose 
children  were  among  the  residuary 
legatees,  the  court  saying:  "Counsel 
insists*  that  it  shows  the  intention  to 
be  to  make  grandchildren  take  per 
stirpes,  inasmuch  as  reference  is 
made  to  two  sons,  one's  children  num- 
bering eleven  and  the  other's  but  one 
child,  and  the  testator  alluding  to  the 
shares  as  equal — inasmuch  as  he 
wished  the  absent  son  to  have  what 
either  got.  But  neither  got  a  dime  as 
a  legatee,  while  either  would  have  got 
an  equal  share  as  heir;  and  he  calls 
them  heirs.  The  whole  intent  of  the 
codicil  was  not  to  alter  the  will  at  all, 
except  in  so  far  as  to  provide  for  this 
absent  son." 

In  Mayer  v.  Hover  (1888)  81  Ga. 
808,  7  S.  E.  662,  it  was  held  that  un- 
der a  will,  the  provisions  of  which 
are  not  shown  by  the  report,  which  di- 
rected upon  a  certain  contingency 
certain  property  should  be  divided 
between  the  children  of  A  and  B, 
share  and  share  alike,  that  it  was  not 
the  testator's  intention  to  give  this 
property  to  such  children  pet  capita, 
but  per  stirpes. 

In  Almand  t.  Whitaker  (1901)  118 
6a.  889,  S9  S.  E.  896,  where  testator, 
after  devising  certain  lands  to  his  two 
daughters,  devised  the  balance  of  his 
lands  "to  the  following  named  heirs 
of  my  estate:  to  Mrs.  Nancy  A.  Mc- 
Donald's children,  names  as  follows 
[naming  them],  to  the  heirs  of  H.  F. 
Smith  [naming  them],  the  abova- 
named  lands  to  be  sold  by  my  execu- 
tor and  equal  division  made  between 
the  above-named  heirs  as  soon  as 
practicable  after  my  decease;  also 
John  H.  Smith,  who  is  now  living  in 
Texas,  who  is  my  eldest  son,"  it  was 
held  that,  in  view  of  the  rule  that  an- 
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der  a  gift  to  the  children  of  A  and  the 
children  of  B  all  take  per  capita,  to- 
gether with  the  fact  that  the  testator 
named  the  precise  persons  who  were 
to  receive  the  proceeds  of  the  lands, 
and  further  declared  that  equal  divi- 
sion should  be  made,  the  persons  en- 
titled took  per  capita;  and  that  no 
different  inference  could  be  drawn 
from  the  use  of  the  word  "between,'* 
since,  in  view  of  the  inclusion  of 
John  H.  Smith  as  a  beneficiary,  it  was 
manifest  that  the  testator  did  not  use 
it  in  its  usual  and  propw  grammatical 
srase,  as  having  reference  only  to  a 
division  between  two. 

In  West  V.  Kassman  (1893)  1S6  Ind. 
278,  54  N.  E.  991,  testator  directed  the 
residue  of  his  estate  '*to  be  distribut- 
ed in  equal  proportions  amongst  the 
children  of  the  following  named  per- 
sons, namely,"^^ing  on  to  name  the 
persons,  who  were  his  sisters  and 
brothers  and  the  brothers  of  hia  wife, 
who  had  no  sisters,  adding :  "Susanna 
Mosier's  children  are  chargeable  with 
or  rather  taken  from  their  respective 
shares  the  following,"  etc.;  "Robert 
Young's  children  are  chargeable  with 
$1,200  which  I  paid  for  them  at  dif- 
ferent times;"  and  so  on,  reciting 
various  advancements  made  either  to 
the  children  or  their  parents,  and  con- 
cluding with  the  statement:  "I  mean 
and  intend  that  the  children  of  these 
parties  above  named,  without  any  re- 
gard to  numbers,  shall  be  regarded  as 
one  family."  It  was  held  that  it  was 
the  intention  of  the  testator  that  the 
distribution  should  be  per  capita,  and 
not  per  stirpes,  he  having,  for  the  pur- 
pose of  defining  his  intention,  made 
them  all  one  class;  and  that  the  pro- 
vision requiring  advancements  to  be 
taken  into  account  was  not  incon- 
sistent with  such  construction. 

In  Rohrer  v.  Burris  (1901)  27  Ind, 
App.  344,  61  N.  E.  202,  testatrix,  all 
of  whose  brothers  and  sisters  except 
her  brother  John  were  dead,  after 
making  a  specific  bequest  to  such 
brother  and  another  bequest  to  vari* 
ous  nephews  and  nieces,  gave  the 
residue  of  her  estate  "to  the  twa 
daughters  Hannah  and  Sarah,  daugh- 
ters of  said  David  [a  brother],  and  to 
the  children  of  my  brother  John  and 


Digitized  by  Google 


ANNO.— WILLS— PER  STIRPES  OR  PER  CAPITA. 


67 


to  the  children  of  my  said  brother 
Jacob,  to  have  and  share  the  same 
in  equal  parts — the  children  of  Ettie, 
daughter  of  Jacobs  taking  jointly  their 
mother'a  own  part;"  further  provid- 
ing that,  in  case  Sarah  shduld  die  in 
the  lifetime  of  the  testatrix,  her  share 
should  go  to  her  sister  Hannah.  In 
addition  to  the  daughters  named  in 
the  above  clause,  her  brother  David 
had  a  son  John,  who  was  known  to  the 
testatrix,  and  her  brother  John  had 
nine  children,  to  only  three  of  whom 
a  specific  legacy  was  given.  It  was 
held  that  in  the  residuary  clause  the 
testatrix  had  in  view  only  one  class 
of  legatees,  all  bearing  to  her  the 
same  degree  of  relationship,  the  nam- 
ing of  her  nieces  Hannah  and  Sarah 
having  been  doubtless  for  the  pur- 
pose of  excluding  their  half  brother, 
and  as  she  had  provided  that  the  chil- 
dren of  the  deceased  niece  Ettie 
shoald  take  a  niece's  part,  and  that  if 
the  niece  Sarah  should  die  the  niece 
Hannah  should  have  two  parts,  it 
was  clear  that  she  intended  that  the 
division  should  be  per  capita. 

In  Brown  v.  Brown  (1869)  6  Bush 
(Ky.)  648,  testator,  whose  nearest 
kindred  were  the  children  of  his 
tincles,  gave  his  residuary  estate  "to 
the  descendants  of  my  three  uncles, 
Benjamin  Brown,  William  Brown,_  and 
Thomas  Brown,"  adding:  "My  three 
uncles  above  named  are  all  dead,  and 
their  children  or  descendants  are  un- 
known to  me;  at  least,  some  of  them. 
My  desire  is  that  this  bequest  shall 
go  to  such  of  their  children  as  are 
living;  and  where  a  child  of  either 
has  died  leaving  children,  the  chil- 
dren of  said  deceased  child  shall  take 
such  part  as  their  parent  would  take 
if  living."  It  was  held  that  as  the 
reference  to  the  uncles  was  evidently 
for  the  purpose  of  identifying  persons 
who  were  to  be  the  objects  of  his 
bounty,  and  such  objects  being  hia 
nearest  kmdred  and  all  related  to  him 
in  the  same  degree,  it  was  to  be  pre- 
sumed  that  the  same  reason  that  in- 
fluenced him  to  provide  for  them 
would  induce  him  to  make  their  pro- 
visions equal,  and  accordingly  that 
they  took  per  capita,  axxd  not  per 
stirpes. 


In  Fields  v.  Fields  (1898)  93  Ey. 
619,  20  S.  W.  1042,  testator  directed 
certain  lands  to  be  sold  and  the  pro- 
ceeds  paid  "equally  to  the  children 
(that  are  alive  at  the  time  of  distri« 
bution)  of  my  brother,  William 
Fields  of  Missouri,  and  the  living  chil^ 
dren  of  my  brother  James  Fields,"^ 
adding:  "In  the  event  of  the  death 
of  any  of  the  parties  to  this  bequest, 
then  their  portion  is  to  go  to  any  is* 
sue  they  may  have  left,  and  if  none 
is  left,  then  their  portion  is  to  be 
given  to  the  heir  or  heirs  indicated 
above."  Both  William  and  James 
were  dead  when  the  will  was  made. 
The  residue  of  his  estate  he  gave, 
one  fourth  to  his  brother  Frederick, 
one  fourth  to  a  sister,  one  fourth  to 
the  children  of  his  brother  William, 
deceased,  and  one  fourth  to  the  chil- 
dren of  his  brother  James,  deceased, 
and  provided  that,  if  his  brotiier 
Frederick  should  not  be  living  at  the 
time  of  distribution,  "his  share  is  to 
be  equally  paid  to  the  other  three 
branches  of  my  kindred,  named  in 
this  item."  It  was  held  that  as  the 
testator  had  in  the  residuary  clause 
referred  to  the  children  of  each  of  his 
deceased  brothers  collectively  only, 
and  as  branches  of  his  kindred,  no 
good  reason  could  be  assigned  for  giv- 
ing a  different  meaning  to  the  same 
phraseology  when  used  in  the  clause 
first  above  quoted,  and  that  such  con- 
struction was  confirmed  by  the  pro- 
vision in  such  clause  that  in  the  event 
of  the  death  of  any  of  the  parties  in 
the  bequest  their  portion  must  go  to 
their  issue,  and  if  not,  then  to  the 
heir  or  heirs,  the  court  saying; 
"When  we  regard  the  distribution  as 
being  made  to  the  two  branches  or 
classes  we  can  see  why  the  testator 
used  the  word  'heir*  in  providing  that 
the  surviving  brother  or  sister  of  the 
children  of  James  Fields  should  take 
the  property  and  be  properly  desig- 
nated as  'heir.'  And  IJien,  too,  under 
a  distribution  per  capita,  upon  a  child 
dying  without  issue  its  property 
would  go  not  to  its  brother  or  sister 
wholly, — or  members  of  the  same 
class  or  branch, — but  the  distribution 
is  made  equally  among  the  remaining 
brothers  and  sisters  and  the  cousins 
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of  the  decedent  If  one  of  James 
Fields's  children  died,  the  remaining 
one  would  take  one  seventh  of  the 
property,  and  the  cousins  take  six 
sevenths,  a  distribution  certainly  not 
contemplated  by  the  testator." 

In  Butler  v.  Butler  (1896)  97  Ky. 
136,  30  S.  W.  4.  it  was  held,  constru- 
ing a  devise  "to  my  said  sons  in  trust 
(Richard  and  Joseph)  for  their  chil- 
dren," that  the  two  sons  took  the 
property  equally,  each  holding  one 
half  of  it  for  his  children,  who  ac- 
cordingly took  per  stirpes,  and  not 
per  capita. 

In  Hughes  t.  Hughes  (1904)  118 
Ey.  751,  82  S.  W.  408,  testator  gave 
-a  share  of  his  residuary  estate  "to  be 
equally  divided  between  the  children 
■of  Barney  and  James  Hughes  with  the 
■exception  of  Francis  Bernard  Hughes, 
' — the  share  that  may  be  due  the 
heirs  of  Barney  Hughes  is  to  be  given 
to  the  Fidelity  Trust  Company  of 
Louisville,  Kentucky, — and  the  widow 
of  Barney  Hughes  is  to  have  the  net 
income  of  same  as  long  as  she  re- 
mains his  widow.  Should  she  die  or 
cease  to  be  his  widow,  the  trust  is  to 
be  equally  divided  between  the  chil- 
dren of  my  brother  Barney  Hughes." 
James  and  Barney  Hughes  were  both 
dead  at  the  date  of  the  execution  of 
the  will.  It  was  held  that  as  the  tes- 
tator had  spoken  of  the  children  of 
Barney  and  James  as  constituting  one 
class,  and  had  directed  an  equal  di- 
vision, they  took  per  capita,  and  not 
per  stirpes. 

In  Murray  v.  HufEaker  (1886)  7  Ky. 
L.  Rep.  767,  13  Ky.  Ops.  1034,  con- 
struing a  will  by  which  testator  di- 
rec};ed  that  her  personal  estate  "be 
divided  equally  between  the  children 
of  my  brother,  James  Rogers,  and  the 
children  of  my  sister,  Rebecca  Mur- 
ray. My  nieces  and  my  nephews  are 
all  I  have,  except  two  others,  brother 
Hiram  Rodgers's  children,  and  I  do 
not  will  them  any  part  of  said  estate, 
and  the  children  hereafter  bom  to  n^ 
brother,  James  Rogers,  if  any,  shall 
be  equal  with  those  now  living,"  it 
was  held  that  while  the  words  "equal- 
ly divided"  generally  mean  a  per 
capita,  and  not  a  class,  division,  a 
contrary   intention   plainly  appears 


from  the  latter  part  of  the  clause 
quoted,  which  looks  to  two  classes  of 
persons;  and  accordingly  that  each 
set  of  children  took  one  half  of  the 
estate. 

In  Allen's  Succession  (1896)  48  La. 
Ann.  1036,  66  Am.  St  Rep.  296,  20  So. 
193,  where  testator,  whose  will 
showed  that  he  was  ignorant  of  gram- 
mar and  orthography  and  the  most 
elementary  rules  of  composition,  gave 
certain  property  "to  the  families  of 
my  brother  Thomas  H.  Allen's  four 
children,  R.  H.  Allen,  Jr.,  for  his  fam- 
ily's use,  Thomas  H.  Allen,  Jr.,  for 
his  wife  and  children,  Hariy  Allen  for 
his  wife  and  children,  Mrs.  Mary 
Louis,  wife  of  J.  C.  Leatham,  of  New 
York  city.  And  to  the  five  children  of 
my  sister  Cynthia  A.  Smith,  Gaston 
Smith,  Fred  W.  Smith,  Jr.,  Mrs.  Nellie 
Houchens,  Ogden  Smith,  &  Thomas  A. 
Smith,"  it  was  held  that  as  the  be- 
quest was  to  the  families  of  hia 
brother's  four  children,  who  there- 
fore took,  not  per  capita,  but  per 
stirpes,  and  there  being  no  language 
in  the  bequest  to  the  sister's  children 
which  would  justify  the  inference 
that  the  testator  intended  that  they 
should  receive  differently  from  the 
family  of  his  brother's  children,  they 
should  likewise  take  per  stirpes. 

In  Alder  v.  Beall  (1840)  11  Gill  &  J. 
(Md.)  123,  where  testator  directed  the 
residue  of  his  estate  "to  be  equally 
divided  between  the  children  of  my 
sister  Ann  Latimer  and  their  heirs 
forever,  and  the  children  of  my  sister 
Penelope  Beall  and  their  heirs  for- 
ever," the  court,  without  stating  the 
grounds  of  its  decision,  affirmed  a 
decree  of  the  orphans'  court  directing 
a  division  between  the  children  of 
the  two  sisters  per  stirpes. 

In  Brown  v.  Ramsey  (1848)  7  Gill 
(Md.)  347,  testator  directed  his  prop- 
erty to  be  sold  after  the  decease  of  his 
wife,  and  after  the  payment  of  a  cer- 
tain legacy  "the  residue  is  to  be 
equally  divided  and  paid  to  the  follow- 
ing named  persons,  namely:  To  the 
children  of  my  sister  Hannah  Brown, 
deceased,  Sarah,  Levi,  Deborah,  Jere- 
miah, and  Slater.  To  the  children  of 
my  sister  Rachael  Reynolds,  Elisha, 
Joel,  Sarah,  Susanna.  To  the  children 
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of  my  brother  EUsha  England,  de- 
ceased, George  and  John.  To  the 
cfaildr^  of  my  brother  John  England, 
deceased,  Isaac,  two  shares;  SamuelJ. 
England,  and  the  children  of  his 
daughter  Sarah  Kirk,  deceased,  name- 
ly,  John  and  Hannah,  share  and  share 
alike,  with  the  exception  of  Isaac's 
two  shares  aforementioned."  Of 
the  persons  named  as  parents,  some 
were  dead  and  some  were  living,  and 
it  appeared  by  the  will  that  there  was 
at  least  one  sister  who  had  a  child 
still  in  being,  and  yet  was  not  admit- 
ted to  have  a  participation  in  this 
fund;  and  the  brothers  and  sisters 
spoken  of  in  this  clause  of  the  will 
had  other  children  than  those  there- 
in provided  for.  It  was  held  that 
these  circumstances  showed  that  the 
testator  had  not  a  per  stirpes  distri- 
bution in  mind;  but  that,  on  the  con- 
trary, the  direction  that  the  legatees 
should  take  "share  and  share  alike" 
showed  that  the  legatees  were  to  take 
per  capita. 

In  Allender  v.  Eeplinger  (1884)  62 
Hd.  7»  where  testatw,  after  giving  bis 
two  daughters,  Mary  and  Elizabeth, 
life  estates  in  all  his  property,  direct- 
ed that,  upon  the  decease  of  both, 
SQch  property  should  "be  equally  di- 
vided among  the  lawful  issue  of  my 
son,  John  Etchberger,  lately  de- 
ceased, and  the  lawful  issue  of  my 
two  daaghters,  Mary  and  Elizabeth, 
aforesaid,  or  the  survivors  of  their 
issue,"  adding :  "But  in  case  the 
proper^  hereby  bequeathed  cannot  be 
equally  divided,  then,  and  in  that 
case,  I  hereby  direct  my  executors, 
hereafter  named,  to  sell  the  same,  and 
distribute  the  proceeds  thereof,  share 
and  share  alike,  among  the  lawful  is- 
sue of  my  above-named  son  and 
daughters,  or  the  survivors  of  them, 
the  said  issue,"  it  was  held  that  as 
the  testator  had  plainly  spoken  of  the 
issue  of  his  son  and  daughters  collec- 
tively, as  composing  one  undivided 
body  of  persons,  and  directed  that  the 
property  or  its  proceeds  should  be  di- 
vided equally  among  them,  they  took 
per  capita,  and  not  per  stirpes. 

In  Weston  v.  Foster  (1843)  7  Met. 
(Mass.)  297,  it  was  held  that  a  de- 
vise, to  be  "equally  divided  between 


the  children  of  my  sons  Daniel  R. 
Witt,  Thomas  Witt,  and  Henry  Witt, 
was  to  such  children  per  capita,  and 
not  per  stirpes,  the  mention  of  the 
names  of  their  fathers  being  regard- 
ed as  only  by  way  of  designation  of 
the  persons  who  were  to  take. 

In  Hill  v.  Bowers  (1876)  120  Mass. 
185,  where  testator  gave  his  residuary 
estate  **to  the  children  of  my  brother 
Joseph  by  his  present  wife  and  the 
survivors  of  them,  and  to  the  children 
of  my  said  nephew  Albert  and  the  sur- 
vivors of  them,"  it  was  held  that  there 
was  nothing  to  take  the  case  out  of 
the  rule,  that,  by  a  bequest  to  the 
children  of  A  and  to  the  children  of 
B,  the  children  take  per  capita,  and 
not  per  stirpes;  the  repetition  of  the 
words,  **and  the  survivors  of  them," 
serving  only  to  make  clear  the  inten- 
tion of  the  testator  not  to  include  any 
children  if  either  person  named  should 
survive  the  testator. 

In  Re  Paine  (1900)  176  Mass.  242» 
67  N.  E.  346,  where  a  testator  directed 
the  conversion  of  his  estate,  after  the 
payment  of  certain  specific  bequests, 
into  money,  which  he  directed  to  be 
invested  in  the  stock  and  securities 
of  a  certain  company,  which  were  to 
be  distributed  among  various  per- 
sons, in  stated  amounts,  concluding 
with  a  gift  "to  the  children  of  my  de- 
ceased brothers  and  sisters,  all  the 
said  stock  and  securities  to  be  divided 
among  them  as  provided  in  the  stat- 
utes of  the  commonwealth  in  such 
cases  made  and  provided,"  and  in  the 
next  clause  provided  that  if  his 
nephew  or  his  representatives  should 
not  be  stockholders  in  such  company 
at  the  time  when  such  investment 
should  be  contemplated,  then  the  ex- 
ecutor should  pay  over  to  the  several 
persons  named  in  the  preceding  clause, 
the  amount  set  against  their  respective 
names,  "and  paying  to  the  children  of 
my  deceased  brothers  and  sisters  any 
balance  of  said  money  in  proportions 
fixed  by"  the  preceding  paragraph,  it 
was  held,  in  view  of  the  fact  that  the 
will  did  not  state  that  the  shares 
were  to  be  divided  equally  among 
the  children  of  the  testator's  de- 
ceased brothers  and  sisters,  and 
the  fact  that  the  clause  last  above 
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quoted  showed  that  the  testator  did 
not  contemplate  an  equal  division,  and 
the  use  of  the  term  "as  provided  in 
the  statutes  of  commonwealth,"  that 
the  testator  contemplated  a  division 
among  the  children  of  the  brothers 
and  sisters  in  accordance  with  the 
Statute  of  Distributions. 

In  Hardy  v.  Roach  (1906)  190  Mass. 
223,  76  N.  E.  720,  where  testator  di- 
rected the  balance  of  his  estate  to  be 
divided  in  equal  proportions  to  cer- 
tain persons  named,  "daughters  of 
my  deceased  brother  Patrick  Roach, 
my  brother  Jamea  Roach  of  Lyme, 
Conn.,  the  children  of  my  deceased 
sister  Margaret"  (naming  them), 
and  at  the  time  of  the  testator's  death 
there  were  other  children  of  the  tes- 
tator's brother  Patrick  and  of  his  de- 
ceased sister  Margaret  than  those 
named,  it  was  held  to  be  plain  that 
the  legatees  took  per  capita. 

In  Wells  V.  Button  (1889)  77  Mich, 
129,  43  N.  W.  768,  where  testatrix  de- 
vised all  her  estate  "to  my  son  James 
H.  Voorhees,  Homer  F.  Hutton, 
Charles  W.  Hutton,  Emma  Catharine 
Hutton,  and  Hattie  E.  Hutton,  sons 
and  daughters  of  my  deceased  daugh- 
ter Emeline  Hutton,  and  to  Ransom 
Gibson,  son  of  my  deceased  daughter 
Caroline  Nash,  to  be  divided  as  fol- 
lows: One  third  thereof  to  my  sou 
James  H.  Voorhees,  and  two  thirds  to 
the  said  children  of  my  said  deceased 
daughters,  Emeline  Hutton  and  Caro- 
line Nash,"  it  was  held  that,  as  the 
children  of  her  two  deceased  daugh- 
ters were  named,  it  was  the  intention 
of  the  testatrix  that  they  should  take 
per  capita. 

In  Re  Maya  (1917)  197  Mo.  App. 
665,  196  S.  W.  1039,  testatrix  gave  the 
interest  of  her  residuary  estate  to  her 
three  slaters  during  their  lives,  and 
directed  that  at  her  death  the  princi- 
pal "shall  be  divided  equally  between 
the  children  of  Martha  B.  Brown, 
John  M.  Benson,  and  the  four  chil- 
dren of  William  J.  Mays,  Homer,  Vir- 
ginia, John,  Violet."  Martha  B. 
Brown  was  a  stepdaughter,  John  M. 
Benson  the  son  of  another  stepdaugh- 
ter, and  William  J.  Mays  a  stepson  of 
the  testatrix.  It  was  held  that,  hav- 
ing regard  to  the  rule  of  construc- 


tion that,  where  a  gift  is  to  the  chil- 
dren of  several  persons,  they  are 
presumed  to  take  per  capita,  to  the 
fact  that  the  objects  of  the  testa- 
trix's bounfy  were  children  of  her 
stepchildren,  and  not  of  her  blood, 
and  to  the  direction  that  the  property 
should  be  divided  "equally,"  the  per- 
sons entitled  took  per  capita,  and  not 
per  stirpes. 

In  Merrill  v.  Curtis  (1897)  69  N.  H. 
206,  39  AtL  973,  where  the  testator 
created  a  trust  to  divide  the  income 
equally  between  his  children  and  the 
legal  representatives  of  such  of  them 
aa  might  have  deceased,  so  long  as 
any  one  of  them  should  be  living,  and 
when  all  his  children  should  be  dead 
to  divide  the  principal  "between  their 
children  and  the  legal  representa- 
tives of  such  of  them  as  may  have 
deceased,  giving  to  the  representatives 
of  each  of  my  children  an  equal 
share,"  it  was  held  that  it  was  testa- 
tor's evident  intention  that  the  trust 
fund  should  be  divided  between  the 
children's  children  and  the  legal  rep- 
resentatives of  such  as  might  have 
died,  giving  to  the  representatives  of 
each  child  pf  the  testator  an  equal 
share. 

In  Benedict  v.  Ball  (1884)  38  N.  J. 
Eq.  48,  where  testator  gave  to  his 
grandchildren,  the  children  of  hih 
son  Alexander  and  of  his  daughter 
Julia,  the  residue  of  his  estate,  to  be 
equally  divided  between  them,  share 
and  share  alike,  and  further  provided 
that  if  his  executors  should  determine 
any  of  such  grandchildren  to  be  un- 
worthy, the  share  and  interest  which 
would  otherwise  have  come  to  such 
grandchild  should  go  to  and  be  vested 
in  such  peraon  or  persons  aa  would 
have  taken  it  if  such  grandchild  had 
died,  seised  or  possessed  of  it,  intes- 
tate, it  was  held  that  the  provision 
relative  to  the  exclusion  of  any  un- 
worthy grandchild  afforded  no  such 
evidence  of  an  intention  that  the 
residue  should  be  divided  per  stirpes 
as  to  take  the  case  out  of  the  rule 
tfaa^  where  a  gift  is  given  to  several 
persons,  th^  take  per  capita,  and  not 
per  stirpes.  Further  evidence  of  an 
intention  that  division  should  be  per 
capita  was  found  in  another  provi- 
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sion  of  the  will  that  his  son  Alex- 
ander and  the  husband  of  his  daugh- 
ter Julia  should  receive  during  their 
lives  the  income  of  the  residue  in 
proportion  to  the  number  of  their  re- 
spectiTe  children. 

In  Budd  V.  Haines  (1894)  62  N.  J. 
Eq.  488,  29  Atl.  170,  where  testator 
gave  a  sum  of  money  in  trust  to  pay 
over  the  income  to  his  two  daughters, 
Abigail  and  Mary,  "for  the  mainte- 
nance and  education  of  their  respec- 
tive children*'  until  such  children 
shall  arrive  at  the  age  of  twenty-one 
years,  srlving  the  one  vho  had  four 
children  two  thirds  of  the  income, 
and  the  one  who  had  but  one  child 
one  third,  and  further  directed  that, 
"after  the  said  children  shall  arrive 
at  the  age  of  twenty-one  years,  then 
in  that  case  the  said  interest  to  be 
paid  equally  between  my  two  daugh- 
ters, Abigail  Taylor  and  Mary  £. 
Haines,  during  their  natural  lives, 
and  after  their  decease  the  principal 
to  be  paid  to  the  children  of  my  two 
daughters,  Abigail  Taylor  and  Mary 
E.  Haines,  share  and  share  alike,"  it 
was  held  that  the  plain  meaning  of 
the  language  used  was  that  the  dis- 
bibution  should  be  per  capita,  and 
that  the  provision  for  the  support 
and  maintenance  of  the  children  dur> 
ing  minority  pointed  in  the  same  di- 
rection. 

In  Collins  v.  Hoxie  (1841)  9  Paige 
(N.  Y.)  81,  construing  a  bequest  of 
residue  to  be  divided  equally  among 
the  children  of  testator's  sister  Mary, 
his  brother  Solomon,  and  his  brother 
John  when  they  should  severally  be- 
C(Hne  of  age.  it  was  held  that,  ac- 
cording to  the  settled  rule  of  con- 
struction, all  the  legatees  took  per 
capita. 

In  Re  Walker  (1908)  39  Misc.  680, 
80  N.  Y.  Supp.  66S,  testator,  who  had 
given  his  residuary  estate  to  his  wife 
for  life  and  after  her  decease  to  his 
sister  Mary  and  brother  David,  share 
and  share  alike,  if  they  should  be  liv- 
ing at  the  time  of  his  wife's  decease, 
went  on  to  provide:  "It  is  my  inten- 
tion to  leave  my  said  property,  ex- 
cept the  two  first  legacies  as  above, 
after  the  decease  of  my  said  sister 
Mary  and  my  wife  Fanny,  to  CHiestine 


Stewart,  Archibald  Stewart,  and  Mary 
Stewart,  or  the  survivors  of  them, 
children  of  my  said  sister,  and  to 
Robert  Walker,  David  Walker,  sons 
of  my  brother  David  Walker,  and 
Isabella  and  Christina,  and  two  other 
daughters  of  my  said  brother,  whose 
names  I  cannot  now  recollect,  jointly, 
share  and  share  alike,  or  to  the  sur- 
vivors of  them."  It  was  held  that  as 
the  paragraph  preceding  the  one 
above  quoted  clearly  indicated  that 
the  testator  Intended  to  divide  his 
property  equally  between  his  brother 
and  sister,  if  they  should  be  living  at 
the  time  of  the  death  of  his  wife,  and 
as  there  was  nothing  in  the  para- 
graph quoted  to  indicate  a  change  of 
his  purpose  to  divide  the  property  in- 
to two  equal  parts,  but  the  contrary 
was  indicated  by  his  repetition  of  the 
phrase,  "or  to  the  survivors  of  them," 
after  naming  the  members  of  each 
family,  it  was  his  intention  to  sep- 
arate his  nephews  and  nieces  into 
two  classes  by  designating  the  chil- 
dren of  his  sister  as  one  class,  and 
the  children  of  his  brother  as  another 
class,  and  to  divide  such  residue 
equally  between  the  two  classes. 

In  Re  Keogh  (1906)  112  App.  Div. 
414,  98  N.  Y.  Supp.  488,  affirmed  on 
opinion  below  in  (1906)  186  N.  Y. 
644,  79  N.  E.  1109,  where  testator, 
who  had  given  a  fifth  part  of  his  es- 
tate in  trust  for  his  brother  for  life, 
with  remainder  to  his  children,  fur- 
ther provided  that,  in  case  such 
brother  should  die  leaving  no  chil- 
dren, the  trust  estate  should  go  "to 
the  children  of  my  sisters  hereinbe- 
fore mentioned,  the  child  or  children 
of  each  to  take  an  equal  portion 
thereof,"  it  was  held  that,  as  testa- 
tor clearly  intended  to  divide  his  es- 
tate equally  among  his  brothers  and 
sisters,  preserving  it,  so  far  as  he 
could,  by  the  creation  of  trust  estates 
terminating  upon  the  death  of  each 
respectively,  and  as  there  was  noth- 
ing in  the  will  to  suggest  that  the 
testator  had  nephews  and  nieces  in 
mind  other  than  as  representatives  of 
their  parents,  or  that  he  desired  upon 
any  contingency  a  distribution  of  his 
estate  other  than  in  accordance  with 
his  paramount  intention  of  preserv- 
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ing  equality  amonsr  the  brothers  and 
sisters  and  their  descendants  as  rep- 
resentatives»  the  phrase  "the  child  or 
children  of  each  to  take  an  equal  por- 
tion thereof/'  when  construed  in  ttie 
light  of  the  manifest  testamentary 
scheme,  evinced  an  intention  to  treat 
the  child  or  children  of  each  sister  as 
one  class,  and  to  divide  the  remainder 
equally  among  the  different  classes. 

In  Re  Collins  (1909)  131  App.  Div. 
884,  116  N.  Y.  Supp.  S!43,  amrmed  on 
opinion  below  in  (1909)  196  N.  Y.  533, 
89  N.  E.  1098,  testator,  having  three 
daufi^ters,  two  by  his  first  wife,  and 
one  by  his  second,  directed  that  the 
residue  of  his  estate  should  be  divid* 
ed  into  three  equal  parts,  and  that 
one  part  thereof  should  be  held  in 
trust  for  each  daughter  during  her 
life,  and  on  her  death  be  paid  to  her 
issue  in  equal  shares.  The  will  fur- 
ther provided:  "In  case  it  shall  so 
happen  that  eitiier  of  my  said  daugh- 
ter shall  depart  this  life  without 
leaving  lawful  issue,  or  descendants 
of  issue,  her  surviving,  then  upon  her 
decease  the  said  one  tiiird  shall  be 
equally  divided  among  her  sisters, 
children  of  my  first  wife,  or  in  case 
of  the  death  of  either  leaving  chil- 
dren or  descendants  of  children  sur- 
viving, then  the  said  one  third  shall 
be  divided  in  such  way  that  the  chil- 
dren or  descendants  of  each  of  her 
said  sisters  shall  take  one  share 
thereof."  After  the  death  of  the  two 
daughters  by  the  first  wife,  each  leav- 
ing children,  the  daughter  by  the  sec- 
ond wife  died  without  issue.  It  was 
held  that  the  language  of  the  clause 
under  consideration,  and  the  fact 
that  in  an  earlier  provision  of  his 
will,  with  respect  to  a  division  of  his 
library,  engravings,  and  paintings 
among  his  children,  the  testator  had 
provided  that,  in  case  any  child 
should  die  leaving  lawful  issue,  such 
issue  should  take  the  share  of  the 
parent  or  parents,  and  the  fact  that, 
in  directing  how  the  share  held  in 
trust  for  each  daughter  should  be  dis- 
tributed on  her  death,  he  had  provid- 
ed that  it  should  be  divided  equally 
among  her  children,  and,  if  any  child 
should  be  dead  leaving  issue,  such 
issue  shall  take  the  share  which  the 


parent  would  have  taken— indicated 
an  intention  that  the  share  of  such 
deceased  daughter  should  pass  to  the 
children  of  her  half  sisters,  per 
stirpes  rather  than  per  capita.  It 
was  further  argued  that  the  testator 
did  not  contemplate  tiie  deatti  of  boUi 
of  his  daughters  by  his  first  wife,  be- 
cause he  provided  that  in  case  of  the 
death  of  any  daughter  without  issue 
the  one  third  held  in  trust  should  be 
divided  equally  "among  her  sister's 
children  of  my  first  wife,  or,  in  case 
of  the  death  of  either,"  to  her  chil- 
dren, and  hence  tiiat,  both  having 
died  prior  to  the  deatii  of  the  daugh- 
ter by  the  second  wife,  who  left  no 
issue,  all  the  grandchildren  formed  a 
class  which  should  take  equally. 
The  court,  however,  considered  this 
argument  inconclusive,  saying:  "The 
event  of  the  death  of  'either*  applies 
to  the  death  of  both  the  daughters  by 
his  first  wife,  and  the  will  provides 
that  the  one  third  held  In  trust  'shall 
be  divided  in  such  way  that  tiie  chil- 
dren or  descendants  of  each  of  her 
said  sisters  shall  take  one  share 
thereof.'  While  the  language  may 
not  be  entirely  apt  to  the  event  of 
the  death  of  both  daughters  leaving 
issue,  still  the  intent  of  the  testator 
is  clear,  that  his  two  daughters  by  the 
first  marriage  should  take  equally, 
and,  if  either  or  both  should  die  leav- 
ing issue,  such  issue  should  take  the 
share  which  the  parent  would  have 
taken." 

In  Kirkpatrick  v.  Rogers  (1848)  41 
N.  C  (6  Ired.  Eq.)  130,  where  testa- 
trix directed  a  share  of  the  proceeds 
of  her  residuary  estate  "to  be  equal- 
ly divided  between  my  brotheni'  and 
sisters'  children,"  it  was  held  that  as 
the  gift  was  to  the  children,  and  they 
all  stood  in  the  same  degree  of  rela- 
tionship to  the  testatrix,  they  took 
per  capita. 

In  Shull  V.  Johnson  (1855)  65  N.  C 
(2  Jones,  Eq.)  202,  where  testator 
gave  his  residuary  estate  "to  my 
brothers'  and  sisters'  children,  or  all 
my  nephews  and  nieces,"  it  was  held 
that,  as  the  testator  had  made  no  dis- 
tinction of  families,  the  nephews  and 
nieces  all  took  equally,  share  and 
share  alike. 
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In  Chambers  Reld  (1862)  59  N. 
C  (6  Jones,  Eq.)  304,  where  testator 
directed  his  residuary  estate  **to  be 
eqaally  divided  between  the  children 
of  my  brother  John  Chambers,  and 
the  children  of  my  deceased  sister 
Nancy  Woodward,  each  to  share 
equally  in  all  respects;  I.  e.,  on  the 
supposition  tiiat  my  brother  be  dead, 
bat  if  he  is  alive  at  the  time  of  my 
death,  then  he  is  to  receive  one  half 
of  my  estate  himself,"  it  was  held 
that  the  latter  clause  was  a  sufficient 
indication  of  an  intention  liiat  the 
division  should  be  per  stirpes. 

In  Britton  v.  Miller  (1869)  68  N.  C 
268,  where  a  testatrix  ^ave  all  her 
property  "to  the  children  of  my 
brother  Stephen  and  of  my  sister 
Mary,"  it  was  held  that,  there  being 
nothing  to  take  the  case  out  of  the 
general  rule,  the  legatees  took  per 
capita. 

In  Howell  v.  Tyler  (1884)  91  N.  C 
207,  where  a  testator,  who  had  given 
his  brother  William  one  half  of  all  his 
money  on  hand,  gave  the  other  half 
*to  the  children  of  my  brother  Wil- 
liam and  my  sister  Martha,"  it  was 
held  that,  as  a  per  capita  division 
would  result  in  giving  William  and 
hia  children  twenty-seven  twenty- 
eighths  of  such  money, — a  distoibu- 
tion  not  at  all  eoneonant  to  tiie  dis- 
p<Mition  of  his  estate, — such  clause 
would  be  construed  as  dividing  the 
fund  in  equal  parts  between  the  chil- 
dren of  William  and  the  children  of 
Martha. 

In  Leggett  v.  Simpson  (1918)  176 
N.  C  3,  96  S.  E.  638,  where  testator, 
after  giving  his  nieces  Elizabeth  and 
Charlotte  the  use  of  certain  lands 
during  their  lives,  proceeded  to  de- 
vise such  lands,  at  the  death  of  said 
nieces,  "to  the  lawful  chldren  Of  my 
nieces,  Elizabeth  Bateman  and  Char- 
lotte Baxter,"  it  was  held  that  there 
was  nothing  in  the  will  which  im- 
paired the  usual  rule  of  construction 
that  where  a  devise  is  to  a  class  col- 
lectively, and  not  by  name  to  various 
devisees  in  tiie  class,  all  the  members 
of  the  class  take  per  capita,  and  not 
per  stirpes. 

In  Re  Brogden  (1920)  180  N.  C.  157, 
104  S.  E.  177,  where  testator  directed 


his  residuary  estate  "to  be  equally 
divided  between  my  two  sisters'  chil- 
dren," naming  such  children,  it  was 
held  that  the  naming  of  the  legatees, 
the  using  of  the  words  "equally  di- 
vided," and  the  circumstance  that 
they  were  of  equal  degree  of  rela- 
tionship to  the  testator,  all  indicated 
a  per  capita  distribution. 

In  Holmes  v.  Fackleman  (1913)  20 
Ohio  C.  C.  N.  S.  109,  where  testator 
gave  his  residuary  estate  "to  the  chil- 
dren of  my  sisters,  Margaret  Fackle- 
man and  Marian  Fackleman,  to  be 
equally  divided  between  them,  share 
and  share  alike," — such  sisters  being 
dead  at  the  time  of  the  execution  of 
the  will, — it  was  held  that  the  divi- 
sion should  be  per  capita,  and  not  per 
stirpes. 

In  Broermann  v.  Eessling  (1914)  6 
Ohio  App.  7,  where  testator  devised 
certain  real  estate  "to  the  children  of 
Elizabeth  Boewer  and  the  children  of 
Harianna  Broermann  and  Frederick 
Broermann,  all  said  children  being 
my  grandchildren,  to  have  and  to 
hold  the  same  for  the  said  grandchil- 
dren, their  heirs  -  and  assigns  for- 
ever," it  was  held  that,  although  the 
children  were  designated  by  their 
parentage,  yet,  as  tiiey  were  reduced 
by  the  language  of  the  will  to  a  sin- 
gle class, — that  of  grandchildren, — 
in  the  words  "all  said  children  being 
my  grandchildren,"  and  also  by  repe- 
tition in  the  use  of  the  words  "to  have 
and  to  hold  the  same  for  the  said 
grandchildren,  their  heirs  and  as- 
signs forever,"  and  as  they  were  all 
of  the  same  degree  of  relationship  to 
ttie  testator,  there  was  nothing  to  take 
the  case  out  of  the  rule  that,  where  a 
devise  is  to  the  children  of  several 
persons,  they  take  per  capita,  and  not 
per  stirpes.  It  was  also  said  that  the 
fact  that  two  of  the  persons  named 
aB  parents  were  living  negatived  any 
intention  on  the  part  of  the  testator 
to  divide  the  estate  equally  among  his 
children,  or  their  representatives. 

In  Fissel's  Appeal  (1856)  27  Pa. 
65,  testatrix  directed  the  proceeds  of 
her  estate  to  be  divided  as  follows: 
^'Between  the  children  of  my  brother 
John,  late  of  Hopewell  township, 
York  county,  deceased,  and  the  chil- 
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dren  or  heirs  of  my  sister  Rosanna 
Welshans,  late  of  the  state  of  Vir- 
ginia, deceased,  and  the  children  or 
heirs  of  Catharine  Fozer,  late  of  New 
Salem,  deceased,  and  the  heirs  of 
Juliann  Miller,  deceased,  my  sister, 
to  wit,  Michael,  John,  and  Juliann, 
the  said  Michael,  John,  and  Juliann 
being  children  of  the  said  Juliann 
Miller,  deceased,  and  also  to  Jacob 
Fissel,  my  brother,  residing  near 
York,  or  his  heirs  or  legal  represent- 
atives, it  is  my  will,  and  I  order  and 
direct,  that  said  proceeds  be  divided 
between  said  heirs,  to  wit,  the  children 
of  my  said  brother  John,  and  the 
children  of  said  Rosanna  Welshaiu, 
and  the  children  of  the  said  Cathar- 
ine Pozer,  and  the  children  of  the 
said  Juliann,  above  enumerated,  and 
to  my  brother  Jacob  or  to  his  heirs, 
share  and  share  alike."  It  was  held 
that,  as  the  bequest  was  not  to  the 
several  chldren  of  the  brothers  and 
sisters  of  the  testatrix,  but  to  the 
children  of  her  several  brothers  and 
sisters,  and  as  she  had  herself,  in 
form,  classified  them  by  naming  them 
as  several  classes,  and  especially  dis- 
tinguishing the  different  classes  by 
repeating  the  word  "and"  between 
each  of  them,  an  intention  was  appar- 
ent that  the  children  of  her  brothers 
and  sisters  should  take  per  stirpes, 
and  not  per  capita. 

In  Ihrie's  Estate  (1894)  162  Pa.  369, 
29  Atl.  760,  where  testatrix  directed 
the  residue  of  her  estate  "to  be  di- 
vided between  my  husband's  grand- 
children and  the  children  of  Ferdi- 
nand Poree,"  and  neither  group  of 
beneficiaries  could  have  inherited 
from  the  testatrix,  so  that  no  light 
could  be  obtained  from  the  analogy 
of  the  intestate  law,  it  was  held,  in 
view  of  the  use  of  the  word  "be- 
tween," and  the  fact  that  in  a  preced- 
ing clause  the  testatrix  used  the  word 
"among"  with  entire  accuracy,  that  it 
was  her  intention  that  the  husband's 
grandchildren  should  take  one  half 
and  the  children  of  Ferdinand  Poree 
the  other. 

Under  a  bequest,  "in  equal  shares 
to  my  deceased  brothers'  and  sisters' 
children,  to  take  among  them  his  or 
her  of  their  parent's  share,"  such 


children  take  pw  stirpes.  Stout's  Es- 
tate (1900)  16  Montg.  Co.  L.  Rep. 
(Pa.)  193. 

In  Fleck's  Estate  (1906)  28  Pa. 
Super.  Ct.  466,  the  following  residu- 
ary clause:  "The  remaining  part  of 
the  estate  shall  be  equally  divided 
among  the  following  named:  To  Cor- 
nelius Fleck  son  of  Louis  Fleck.  To 
Alfred  Fleck  son  of  William  Fleck. 
To  Henry  Fleck  son  of  Charles  Fleck. 
To  the  ten  children  of  August  Fleck, 
namely,  Carl,  Elizabeth,  Lillie,  Au- 
gust, Albert,  Louis,  Frank,  Ernest, 
Fred,  and  Rose;  should  any  of  these 
ten  children  be  dead  before  m^  their 
share  shall  be  divided  among  the  re- 
maining children  of  August  Fleck," 
was  held  to  exhibit  evidence  of  an  in- 
tention to  give  to  the  nephews  and 
nieces  as  classes,  such  intention  be- 
ing found  by  the  court  in  the  desig- 
nation of  each  class  separately  and 
the  use  of  the  proposition  "to"  in  con- 
nection with  each  class,  and  in  the 
provision  that,  if  any  one  of  the  ten 
children  of  August  should  die  before 
the  testator,  the  share  of  such  one 
should  be  divided  among  the  remain- 
ing members  of  that  group. 

In  Brundage's  Estate  (1908)  36  Pa. 
Super.  Ct.  211,  where  testator  gave 
his  residuary  estate  to  his  son,  with 
the  provision  thal^  in  case  of  the 
son's  death  before  becoming  of  age, 
"then  the  property  to  go  to  my  broth- 
er's and  sister's  children  in  equal  pro- 
portions, share  and  share  alike,"  it 
was  held,  in  view  of  the  use  of  the 
words  "in  equal  proportions,  share 
and  share  alike,"  the  fact  that  the  be- 
quest was  to  persons  bearing  the 
same  relationship  to  the  testator,  and 
the  further  fact  that  they  were  not 
described  by  the  names  of  the  parents, 
but,  by  words  equally  definite,  were 
grouped  as  a  class  in  a  single  phrase, 
that  they  constituted  a  single  class, 
and  hence  took  per  capita  rather  than 
per  stirpes. 

In  Kline's  Estate  (1909)  38  Pa. 
Super.  Ct.  582,  where  testator  gave 
the  residue  of  his  estate  to  be  "equal- 
ly divided,  share  and  share  alike, 
among  the  children  of  my  deceased 
brother  John  F.  Kline,  and  the  chil- 
dren of  my  deceased  sisters,  Jane 
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Hettler  and  Mary  Bassett,"  it  was 
held  that  the  will  divided  the  children 
of  the  brother  and  sisters  of  the  de- 
ceased into  classes,  and  accordingly 
that  distribution  should  be  made  per 
stirpes  among  them ;  and  that  the  fact 
that  the  testator's  mode  of  expres- 
sion apparently  made  two  classes  in- 
stead of  three,  one  being  the  children 
of  his  deceased  brother  John,  and  the 
other  the  children  of  his  deceased  sis- 
ters, was  not  sufficient  evidence  of  a 
contrary  intention. 

In  WetheriU's  Estate  (1909)  21  Pa. 
Dist  R.  S06»  where  testatrix  directed 
a  sum  of  money  to  "be  equally  divided 
between  the  children  of  my  nieces, 
Blanche  Wetherill  Walton  and  Edith 
Wetherlll  Ives,  share  and  share  alike, 
the  income  derived  from  this  money 
to  be  used  by  the  parents  of  said  chil- 
dren as  their  absolute  property  until 
such  children  successively  urrive  at 
the  age  of  twenty  years,  at  and  after 
which  time  each  child  shall  receive 
and  have  the  interest  of  their  share,** 
it  was  held  that  the  word  "between" 
was  used  in  the  sense  of  "among,** 
and  that  the  words  "share  and  share 
alike"  indicated  a  division  per  capita, 
and  that  such  construction  was  not 
altered  by  the  provision  that  the  par- 
ents should  take  the  Income  from  the 
childrens'  shares. 

In  Rone/s  Estate  (1910)  19  Pa. 
Dist.  R.  565,  where  testator  directed 
that  his  residuary  estate  should  be 
divided  "to  and  among  the  then-sur- 
viving children  of  brother,  John 
Roney,  and  of  my  sisters,  Uargaret 
Eckel,  Mary  R.  Dougherty,  Ann  Jane 
Fonsl^  and  Elizabeth  A.  Smith,  and 
the  issue  of  any  deceased  child  then 
living,  their  respective  executors  and 
administrators,  share  and  share  alike, 
such  issue  taking,  however,  only  their 
parent's  share,"  it  was  held  that,  as 
the  gift  was  to  a  single  class,  the  par- 
ents of  the  individuals  composing  the 
class  being  named  only  collectively, 
and  at  the  end,  so  that  there  might 
not  be  included  a  nephew, — only  child 
of  a  sister  not  mentioned,  for  whom 
the  testator  had  made  special  provi- 
sion elsewhwe  in  the  will, — and  as 
the  testator  had  in  express  terms  de- 
clared that  they  were  to  take  share 


and  share  alike,  and  that  the  Issue 
of  any  deceased  child  should  take  per 
stirpes,  his  intention  was  clear  that 
the  surviving  children  of  the  brothers 
and  sisters  named  should  take  per 
capita. 

In  Perry  v.  Brown  (1912)  84  R  L 
208,  88  Atl.  8,  a  bequest  "to  the  chil- 
dren and  grandchildren  of  Maria  and 
William  Whipple  Brown  of  Provi- 
dence, and  Charlotte  Perkins  Gilman 
and  daughter  Catherine  Stetson,  to 
be  equally  divided,  share  and  share 
alike,"  was  held,  both  under  the  rule 
of  construction  applicable  to  such  a 
bequest  and  in  view  of  the  phrase  "to 
be  equally  divided,  share  and  share 
alike,"  to  be  to  the  beneficiaries  per 

In  Ex  parte  Leith  (1888)  10  S.  C. 
Eq.  (1  Hill)  152,  where  testator  di- 
rected his  residuary  estate  "to  be 
equally  divided  in  the  following  pro- 
portions, that  is  to  say,  two  shsu-es  to 
my  deceased  sons,'  William's  and 
James's,  children,  to  be  equally  di- 
vided among  them,"  it  was  held  that 
as  the  children  of  William  and  James 
were  described  as  one  class,  and  not 
as  several  classes,  they  took,  accord- 
ing to  the  natural  import  of  the  terms 
used,  per  capita  and  not  per 
stirpes ;  and  that  this  conclusion  was 
strengthened  by  the  disposition  which 
the  testator  had  made  of  the  remain- 
ing third  part,  which  he  directed  to 
be  equally  divided  among  the  chil- 
dren of  his  son  John,  who  was  still 
living,  thereby  showing  that  the  tes- 
tator understood  the  necessity  of  sep- 
arating his  beneficiaries  into  classes 
where  he  intended  they  should  take 
per  capita,  and  by  the  first  clause  of 
the  will,  in  which  the  testator  gave 
to  his  grandchildren  all  his  house- 
hold furniture  to  be  equally  divided 
among  them,  "that  is  to  say,  one 
share  to  the  children  of  my  deceased 
son  William,  one  share  to  the  chil- 
dren of  my  deceased  son  James,  and 
one  share  to  my  son  John's  children," 
giving  rise  to  the  inference  that,  if 
he  had  intended  to  make  the  same 
disposition  of  the  residuum,  he  would 
have  used  the  same  phraseology. 

In  Collier  v.  Collier  (1851)  24  S.  C. 
Eq.  (8  Rich.)  565,  66  Am.  Dec.  658, 
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where  teetator,  who  died  leaving  a 
wife  and  children  and  the  children  of 
deceased  sons,  bequeathed  a  ne^o  to 
his  "deceased  son"  John's  children, 
to  his  "deceased  son"  William's  chil- 
dren, to  his  "daughter,"  naming  her, 
and  to  each  of  his  other  four  children, 
naming  them,  and  gave  a  legacy  to 
his  grandson  Oliver,  who  was  one  of 
John's  children,  and  bequeathed  his 
residuary  estate  "to  be  divided  equal- 
ly among  the  above-mentioned  heirs," 
it  was  held  that  the  preceding  be- 
quest evinced  an  intention  to  classify 
the  children  of  his  deceased  son,  and 
accordingly  that  the  distribution 
should  be  per  stirpes,  and  not  per 
capita,  notwithstanding  the  direction 
that  the  estate  should  "be  equally  di- 
vided," since  the  words  of  equality 
may  be  satisfied  by  equal  distribution 
among  those  of  the  same  degree  ac- 
cording to  the  statute,  and  as  other- 
wise Oliver  would  have  taken  a  dou- 
ble share. 

In  Seay  v.  Winston  (1846)  7 
Humph.  (Tenn.)  472,  where  testator, 
after  several  specific  bequests  to  his 
wife,  directed  that  at  the  death  of  his 
wife  all  the  property  previously  spec- 
ified should  "be  equally  divided  be- 
tween the  children  of  my  brothers 
Jonathan  D.  Goodall,  Isaac  Goodall, 
William  Goodall,  and  of  my  sister 
Betsy  Winston,"  it  was  held  that  no 
argument  could  make  it  plainer  than 
the  words  of  the  bequest  that  the  de- 
vise was  to  the  nephews  and  nieces 
individually,  and  not  in  classes,  and 
that  they  therefore  took  per  capita, 
and  not  per  stirpes. 

In  Brewer  v.  Opie  (1798)  1  Gall 
(Va.)  212,  where  testator  gave  his  es- 
tate upon  a  certain  contingency  to  be 
equally  divided  "between  the  children 
of  Joseph  Langwell  and  Lindsay  Opie 
and  their  heirs  forever,"  the  persons 
named  being  husbands  of  first  cous- 
ins of  the  testator,  it  was  held  that 
such  children  took  per  capita,  and 
not  per  stirpes,  being  all  equally 
within  the  description. 
•  In  Senger  v.  Senger  (1886)  81  Va. 
687,  testator  directed  that  all  his  es- 
tate "be  equally  divided  between  the 
children  of  my  deceased  son  Joseph 
Senger  and  the  children  of  my  daugh- 


ter Elizabeth  B.  Showalter,  taking 
into  consideration  what  I  have  already 
given  her,"  going  on  to  direct  that  a 
stated  sum  given  his  daughter  Eliz- 
abeth should  be  charged  as  an  ad- 
vancement to  her  children,  that  vari- 
ous sums  advanced  to  the  children  of 
his  deceased  son  Joseph  should  be 
taken  as  advancements,  and  conclud- 
ing as  follows:  "It  is  my  will  and 
desire  that,  as  fast  as  moneys  come 
into  the  hands  of  my  executor,  that 
he  pay  out  legacies  to  him  or  her, 
who  are  twenty-one  years  of  age, 
who  has  received  the  least,  until  her 
or  she  are  equal  to  the  one  who  has 
already  received,  and  they  be  carried 
along  equally  until  the  next  highest 
advancements,  until  all  are  equal, 
then  the  balance  of  my  estate  be  di- 
vided equal  between  the  children  of 
my  dS'Ughter  on  the  one  hand,  and  the 
children  of  my  deceased  son,  Joseph, 
on  the  other  hand."  It  was  held,  by 
a  divided  cour^  that  the  language 
used  nnmistfUcably  conveys  tiie  idea 
that  the  testator's  grandchildren — 
not  as  classes,  but  as  individuals — 
should  equally  share  his  bounty,  all 
of  them  being  of  equal  nearness  and 
interest  to  him;  that  the  word  "be- 
tween" was  not  sufficient  to  indicate 
an  intention  to  separate  the  grand- 
children into  two  classes;  and  that 
a  contrary  intention  was  evinced  by 
the  provision  for  the  preference  in 
payment  of  those  who  had  not  already 
received  advances. 

In  Wills  V.  Foltz  (1907)  61  W.  Va. 
262,  12  L.R.A.(N.S.)  283,  56  S.  E.  473, 
it  was  held  that,  under  a  devise  to 
three  named  daughters  "and  their 
children,"  the  children  living  at  the 
testator's  death,  daughters  and  chil- 
dren, took  a  joint  estate  and  shared 
per  capita,  and  that  the  children  did 
not  take  per  stirpes,  though  one  of 
the  daughters  had  more  children 
than  the  others. 

In  Moffitt  V.  Varden  (1840)  5 
Cranch,  C.  C.  668,  Fed.  Cas.  No.  9.- 
689,  it  was  held  that,  under  a  be- 
quest "to  be  equally  divided  among 
the  children  of  my  brother  Richard 
Varden  and  my  sister  Henrietta," 
such  children  took  per  capita,  and  not 
per  stirpes. 
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In  Wicker  v.  HItford  (1782)  8  Bro. 
F.  C.  442,  1  Engr.  Reprint,  1422.  where 
testator,  in  case  of  his  own  death 
without  issue,  gave  the  whole  of  his 
fortune  equally  to  be  divided  between 
any  second  or  younger  sons  of  his 
brother  John  and  his  sister  Sarah» 
and  in  case  it  should  happen  that  his 
said  sister  and  brotiier  should  not 
leave  any  such  second  or  younger 
son,  then  to  his  said  brother  and  his 
said  sister  equally  to  be  divided  be- 
tween them,  it  was  held  that  it  was 
not  testator's  intention  that  the 
younger  children  of  his  brother  and 
sister  should  take  per  stirpes,  but 
that,  the  sister  having  a  younger  son 
and  the  brother  none,  the  younger  son 
of  the  sister  would  have  title  to  the 
whole. 

In  Lincoln  v.  Pelham  (1804)  10 
Tes.  Jr.  166,  32  Eng.  Reprint,  808,  7 
Revised  Rep.  370,  where  testatrix  be- 
queathed her  property  in  trust  to  pay 
one  fourth  part  to  the  younger  chil- 
dren of  her  deceased  daughter  Cath- 
erine, one  fourth  part  to  the  children 
orchild  of  her  other  married  daughter, 
one  fourth  part  to  her  unmarried 
daughter  Frances  for  life,  and  after 
her  death  to  her  children,  one  fourth 
part  thereof  to  her  unmarried  daugh- 
ter Mary  for  life  and  after  her  death 
to  her  children,  and  if  either  Frances 
or  Mai^  should  die  without  issue, 
then  to  the  children  or  child  of  the 
other,  and  if  both  should  die  without 
leaving  any  children  or  child,  then 
and  in  such  case,  the  said  two  last- 
mentioned  fourth  parts  should  be 
equally  divided,  amongst  the  younger 
children  of  her  deceased  daughter 
and  the  younger  children  of  her  oth- 
er daughter,  it  was  held  by  Lord  El- 
don  that,  though  the  particular  cir- 
cumstances were  very  strong  to  raise 
conjecture  and  doubt  as  to  the  inten- 
tion, they  were  not  suflScient  to  over- 
power the  settled  construction,  ac- 
cording to  which  the  children  of  the 
two  daughters  would  take  per  capita 
rather  than  per  stirpes. 

In  Cooke  v.  Bowen  (1840)  4  Younge 
&  C.  Exch.  244,  160  Eng.  Reprint,  996, 
where  testator  directed  the  residue  of 
his  personal  estate,  after  the  death  of 
his  wife,  to  be  divided  between  five 


nephews  and  nieces,  two  shares  each, 

and  to  their  children  one  share  each, 
it  was  held  that  their  children  took 
per  capita. 

In  Nettleton  v.  Stephenson  (1849) 
18  L.  J.  Ch.  N.  S.  (Eng.)  191,  IS 
Jur.  618,  where  testator  directed  a 
fund  to  be  divided  among  the  chil- 
dren of  his  nephew  Joseph,  the  chij' 
dren  of  his  nephew  Francis,  the  chil- 
dren of  his  niece  Mary,  and  John  Net- 
tleton, the  son  of  a  deceased  nephew, 
if  living,  adding,  "If  not,  then  I  give 
his  part  or  share  and  order  and  direct 
that  it  shall  be  divided  into  four 
equal  parts  to  be  paid  unto  and 
amongst  the  children  of  my  said 
nephews  and  niece  in  manner  afore- 
said, or  to  such  of  them  as  shall  be 
living  at  that  time,"  the  vice  chancel- 
lor said  that  he  inclined  to  the  opin- 
ion that  the  fund  would  have  to  be 
divided  per  stirpes,  and  not  per  cap- 
ita, and  that  the  terms  in  which  the 
testator  had  given  the  share  of  John 
Nettleton,  his  great-nephew,  in  case 
of  his  death,  strengthened  that  opin- 
ion. 

In  Stevenson  v.  Gullan  (1854)  18 
Beav,  590,  62  Eng.  Reprint,  232,  where 
testatrix  bequeathed  the  interest  of  a 
sum  of  money  to  her  nephew  Thomas 
PuUinger,  and  her  niece  Jane  Steven- 
son, during  the  term  of  their  natural 
lives,  and  from  and  after  their  de- 
cease to  the  surviving  children  of  the 
said  Jane  Stevenson  and  Thomas  Pul- 
linger  the  principal  sum,  share  and 
share  alike,  it  was  held  that  the  sur- 
viving children  of  the  two  tenants  for 
life  took  per  capita. 

In  Roughen  v.  Farrer  (1855)  3 
Week.  Rep.  (Eng.)  495,  testator  gave 
property  upon  trust  for  his  widow  for 
life,  and  at  her  decease  to  sell  and  pay 
debts  and  various  legacies,  and  gave 
the  residue  of  the  proceeds  of  his  es- 
tate to  his  sister  Elizabeth,  his  sister 
Hannah,  and  niece  Hannah  Dixon, 
who  was  the  daughter  of  a  deceased 
sister,  "and  to  the  children  of  my 
said  two  sisters,  Elizabeth  Smith  and 
Hannah  Wright,  as  shall  be  living  at 
the  time  of  the  decease  of  her  my  said 
wife;  to  be  equally  divided  between 
them  my  said  niece  Hannah  Dickson, 
my  sisters  Elizabeth  Smith  and  Han- 
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nah  Wriffht,  and  the  respectiTe  chil- 
dren of  them  my  said  Bisters,  share 
and  share  alike."  It  was  held  that 
the  children  of  the  sisters  took  per 
capita,  the  words  "share  and  share 
alike"  applying  to  all  the  parties; 
and  that  no  contrary  implication 
arose  from  the  use  of  the  word  "re- 
spective," such  word  being  necessary 
to  make  the  description  accurate,  be- 
cause strictly  there  could  not  be  chil- 
dren of  two  sisters. 

In  Lloyd's  Estate  (1866)  2  Jur. 
N.  S.  (Eng.)  639,  where  testatrix  gave 
the  residue  of  her  estate  "to  all  the 
children  of  my  said  brother  Richard 
Baker  and  my  sister  Mary'  Mason  to 
be  equally  divided  among  them,  share 
■and  share  alike/'  it  was  held  that  as 
the  testatrix  had  dealt  with  both  her 
l>rother  and  sister  in  precisely  the 
■same  way  in  previous  parts  of  the 
Yill,  and  also  almost  in  the  same  way 
with  their  respective  children,  it 
would  appear  unreasonable  to  hold 
that  she  intended  to  give  the  residue 
unequally  among  thenif  and  therefore 
that  all  of  them  took  equally  as  ten- 
ants in  common. 

In  Armitage  v.  Williams  (1869)  27 
Beav.  346,  64  Eng.  Reprint,  135. 
where  testator  directed  that  the  in- 
come of  certain  property  should  be 
applied  to  the  education  of  the  chil- 
dren of  a  niece  and  nephew,  in  equal 
shares,  "and  on  their  attaining  the 
age  of  twenty-one  years  the  whole  to 
be  sold  and  divided  equally  unong 
them,"  it  was  held  that  such  children 
took  per  capita,  and  not  per  stirpes. 

In  Fattison  v.  Pattison  (1866)  19 
Beav.  638,  52  Eng.  Reprint,  498, 
where  testator  gave  a  fund  to  his 
wife  for  lifa  with  power  to  appoint 
among  three  persons  and  their  re- 
spective children,  the  property  to  go, 
in  default  of  appointment,  "among  all 
the  said  children  equally,"  it  was 
held  that  the  children  who  took  in  de- 
fault of  appointment  did  so  per  cap- 
ita, and  not  per  stirpes. 

In  Ayscough  v.  Savage  (1866)  18 
Week.  Rep.  (Eng.)  373.  where  testa- 
trix gave  her  personal  estate  in  trust 
"to  divide  all  such  principal  trust 
moneys,  together  with  the  dividends, 
interest,  and  yearly  proceeds  thence- 


forth to  grow  due  for  the  same,  unto 
such  child  or  children  of  my  son  John 
Ayscough,  uid  my  daughter  Harriet 
Booth,  as  shall  be  living  at  the  time 
of  the  respectiTe  deceases  of  the  said 
John  Ayscough  and  Harriet  Booth," 
at  their  respective  ages  of  twenty-five, 
and  in  case  any  such  child  or  children 
should  die  under  such  age  without  is- 
sue, then  the  share  of  the  one  so  dy- 
ing to  go  and  be  paid  unto  the  surviv- 
ors, it  was  held  that  the  direction  to 
divide  between  children  living  at  the 
respective  deceases  of  the  son  and 
daughter  was  equivalent  to  a  direc- 
tion to  divide  between  the  children 
of  the  son  living  at  bis  decease,  and 
the  children  of  the  daughter  living  at 
her  decease — a  division  between  two 
different  classes,  each  of  which  would, 
of  course,  take  a  moiety. 

m.  Under  a  "bequest  to  the  "fanUUe^*  of 
several  individwU*. 

For  instances  of  bequests  to  the 
''family"  of  one  individual  or  mar- 
ried couple,  see  III.  d,  supra. 

For  instances  of  bequests  to  the 
"children,"  "issue,"  or  "descendants" 
of  several  persona,  see  III.  1,  supra. 

For  instances  of  bequests  to  one 
and  his  "family,"  see  III.  s,  infra. 

In  Walker  v.  Griffin  (1826)  11 
Wheat  (U.  &)  375,  6  L.  ed.  498,  tes- 
tator devised  a  fourth  part  of  his  es- 
tate "to  the  families  of  G.  Holloway, 
William  B.  Blackbourn,  and  A.  Bart- 
lett,  to  those  of  their  children  that 
my  wife  may  think  proper,  but  in  a 
greater  proportion  to  Francis  T.  Hol- 
loway than  to  any  other  of  G.  Hollo- 
way's  children;  to  Elizabeth  B.  Bart- 
lett  in  greater  proportion  than  any  of 
A.  Bartletf  B  children.  The  balance 
to  be  given  to  the  families  of  Cyrus 
and  John  T.  Griffin's  children,  in 
equal  proportion."  It  was  held  that 
as  the  testator,  in  disposing  of  the 
one-fourth  part,  intended  that  the 
families  should  take  in  equal  propor- 
tions, the  inequality  being  between 
children  of  the  same  family,  not  be- 
tween the  families,  it  was  reasonable 
to  suppose  that  Cyrus's  and  John  T. 
Griffin's  children  were  likewise  to 
take  by  families,  and  that  the  addi- 
tional words,  "children  in  equal  pro- 
portions," were  inserted  merely  be- 
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eaoBe  the  testator  had*  in  the  preced- 
ing clause,  directed  tiiat  the  children 
of  each  f  emiiy  shoald  take  unequally. 

In  Hoadly  Wood  (1899)  71  Conn. 
462,  42  Atl.  263,  where  a  testatrix, 
who  had  sriven  pecuniary  legacies  to 
divers  of  her  relations  by  name,  and 
who  had  directed  that  her  furniture 
should  be  given  to  her  sister,  and  her 
wearing  apparel,  books,  and  pictures 
**to  the  enrriving  members  of  the  fol- 
lowing families  in  equal  portions  t 
namely,  my  brother.  Dr.  William 
Wood's,  my  sister,  Ursula  Russell's, 
my  brother.  Dr.  T.  E.  Wood's,  my 
brother,  Luke  E.  Wood's,'*  went  on  to 
devise  the  residue  of  her  estate  '*to 
the  surviving  members  of  my  broth- 
era'  and  sister's  families  which  are 
above  named  in  equal  parts/'  it  was 
held  that  those  who  were  to  share  in 
tiie  residuary  bequest  were  not  the 
four  families,  as  such,  but  the  sur- 
viving members  of  these  familiea,  as 
individuals. 

In  Barnes  v.  Patch  (1803)  8  Ves.  Jr. 
60S,  32  Eng.  Reprint,  490,  it  was  held 
that,  under  a  bequest  "to  be  equally 
divided  between  brother  Lancelofe 
and  sister  Esther's  families,"  tiie 
word  "familiea"  was  to  be  construed 
as  meaning  children,  the  persons  en- 
title taking  per  capita. 

iL  Cnder  a  beguert  to  Ute  ''heirs"  of  two 
or  more  persona. 

For  instances  of  bequests  to  the 
*%eirs"  of  the  testator  or  of  some 
other  individual,  see  III.  a,  supra. 

For  instances  of  bequests  to  the 
"children,"  "issue,'-  or  "descendants" 
of  several  persons,  see  III.  I,  supra. 

For  instances  of  bequests  to  one 
and  the  "heirs"  of  another,  see  III.  p, 
infra. 

For  instances  of  bequests  to  peiv 
sons  living  and  the  "heirs"  of  any 
deceased,  see  ni.  v,  infra. 

For  instances  of  bequests  to  the 
'Oieirs"  of  the  testator  and  the  testa- 
tor's wife  or  husband,  see  III.  w,  In- 
fra. 

For  instances  In  which  a  gift  to  the 
^heira"  of  several  persons  was  pre- 
ceded by  a  life  estate  to  such  per- 
sons, see  subd.  III.  u,  infra. 

For  instances  in  which  the  gift 
was  by  a  husbuid  to  his  "heirs"  and 


those  of  his  wife,  or  by  a  wife  to  her 
"heirs"  and  those  of  her  husband, 
see  subd.  IH.  w,  infra. 

Inasmuch  as  ttie  term  "heirs,"  in  a 
testamentary  gift  to  the  "heirs"  of 
two  or  more  persons,  is  usually  used 
in  the  sense  of  "children"  or  "descend- 
ants," the  same  rule  is  applicable  as 
in  tike  case  of  a  bequest  to  the  chil- 
dren of  several  persons,  namely,  that 
in  the  absence  of  a  qualifying  con- 
text the  beneficiaries  take  per  capita; 
at  least,  where  the  testator  has  used 
some  term  implying  equality  of  divi- 
sion. See  Taylor  v.  Cribbs  (1911)  174 
Ala.  217,  56  So.  952;  Gold  v.  Judson- 
(1862)  21  Conn.  616;  Rogers  v.  Smith 
(1916)  145  Ga.  234,  88  S.  E.  963;  Kal- 
bach  V.  Clark  (1907)  133  Iowa,  215, 
12  LJl.A.(N.S.)  801,  110  N.  W.  699, 
12  Ann.  Cas.  647;  McFatridge 
Holtzclaw  (1893)  94  Ky.  352,  22  S.  W. 
439;  Stowe  v.  Ward  (1825)  10  N.  C. 
(3  Hawks)  604,  s.  c.  on  subsequent 
appeal  in  (1826)  12  N.  C.  (1  Dev.  L.) 
67;  Ward  v.  Stow  (1834)  17  N.  C.  (2 
Dev.  £q.)  609,  27  Am.  Dec.  238; 
Hobbs  V.  Graige  (1840)  28  N.  C  (1 
Ired.  L.)  832;  Ingram  v.  Smith  (1868) 
1  Head  (Tenn.)  411;  Sunter  v.  John- 
son (1875)  22  Grant,  Ch.  (U.  C.)  249. 

The  fact  that  the  parent  is  living  is 
a  circumstance  going  to  show  that 
children  are  not  intended  to  take  as 
representing  such  parent.  See  In- 
gram v.  Smith  (1868)  1  Head  (Tenn.) 
411. 

The  use  of  the  term  "heirs"  has,  in 
one  instance,  however,  been  regarded 
as  implying  representation,  and  hence 
a  taking  per  stirpes.  See  Mitchell  v. 
Parks  (1920)  180  N.  C.  684.  l05  S.  E. 
398. 

For  instances  in  which  the  context 
has  been  held  to  require  a  distribu- 
tion per  stirpes,  see  Plunmier  v. 
Shepherd  (1902) '94  Md.  466,  61  Atl. 
123;  Preston  v.  Brant  (1888)  96  Mo. 
552,  10  S.  W.  78;  Records  v.  Fields 
(1900)  156  Mo.  314,  55  S.  W.  1021; 
Lowe  V.  Carter  (1856)  55  N.  C.  (2 
Jones,  Eq.)  377;  Harper  v.  Sudderth 
(1867)  62  N.  C.  (Phill.  Eq.)  279; 
Mitchell  V.  Parks  (N.  C)  supra. 

Review  of  the  deoislona. 

In  Taylor  v.  Cribbs  (1911)  174  Ala. 
217,  66  So.  962,  where  testator  de- 
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vised  land  in  a  certain  contingency 
"to  be  equally  divided  between  the 
bodily  heirs  of  Rosanah  Fry  and  Mar- 
ffsret  Ded^"  it  was  held  that  the  use 
of  the  namea  of  the  respective  moth- 
ers was  descriptive  merely,  and  that 
their  children  took  per  capita,  and 
not  per  stirpes. 

In  Gold  V.  Judson  (1862)  21  Conn. 
616,  a  bequest  in  the  following  lan- 
guage: "I  give  to  the  heirs  of  my 
brother  A,  deceased,  the  heirs  of  my 
sister  B,  the  heirs  of  my  brother 
the  heirs  of  my  sister  E,  and  the  heirs 
of  my  sister  F,  the  residue  of  my 
estate,  to  be  equally  divided  between 
said  heirs,  each  individual  alluded  to 
having  an  equal  portion  of  the  same," 
was  held  to  require  a  per  capita  dis- 
tribution. 

In  Rogers  v.  Smith  (1916)  146  Ga. 
234,  88  S.  E.  968,  testator  devised  all 
his  property  to  his  wife  during  her 
life,  and  after  her  death  .  certain 
property  to  named  devisees,  and  all 
the  remainder  of  his  estate  '*to  be 
divided  equally  between  the  heirs  of 
my  deceased  brothers,  Franklin  Jack- 
son Roge»  and  John  Rogers,  share 
and  share  alike."  It  appeared  that  at 
the  date  of  l^e  execution  of  the  will, 
and  at  the  death  of  the  wife,  there 
were  five  children,  of  one  of  the  de- 
ceased brothers  living,  and  one  child 
of  the  other  deceased  brother  in  life. 
It  was  held  that  in  view  of  the  direc- 
tion tiiat  titey  should  take  "share  and 
share  alike,"  and  notwithstanding  the 
use  of  the  word  "between,"  the 
children  of  the  deceased  brothers 
took  per  capita,  and  not  per  stirpes. 

In  Kalbach  v.  Clark  (1907)  133 
Iowa,  216,  12  LJl.A.(N£.)  801.  110 
N.  W.  699,  12  Ann.  Cas.  647,  where 
testatrix  gave  her  daughter  the  nse  of 
certain  property  for  life,  and  directed: 
"At  her  death  I  wish  the  principal  to 
be  equally  divided  among  the  heirs  of 
my  four  children/*  it  was  held  that, 
the  gift  being  direct  and  immediate  to 
individuals,  and  the  words  used  being 
descriptive  of  those  who  were  to  take, 
and  the  will  providing-  for  an  equal 
division  among  them, — ^not  for  an 
equal  division  among  the  four 
chfldren,  and  then  a  division  of  each 
fourth  among  the  children  of  that 


child, — the  division  must  be  per  cap- 
ita, and  not  per  stirpes. 

In  HcFatridge  v.  Eoltzclaw  (1893) 
94  Ky.  862,  22  S.  W.  489,  whore  testa- 
tor, who  had  no  childroo,  and  whose 
two  brothers  and  sisters  survived  him, 
gave  his  estate  to  his  wife  for  life, 
and  directed  that  after  her  death  it 
should  be  "disposed  of  and  equally 
divided  between  the  heirs  of  my 
brothers  and  sisters,  share  and  share 
aliln,  as  though  my  brothers  and 
sisters  were  living,"  it  was  held  that 
the  rule  of  construction  that,  where  a 
gift  is  to  the  children  of  two  or  more 
persons,  the  division  must  be  per 
capita,  and  not  p&r  stirpes,  and  the 
direction  for  equal  division,  indicated 
that  the  children  of  the  brothers  and 
sisters  should  take  per  capita,  and  not 
per  stirpes;  and  tiiat  the  addition  of 
the  words,  "as  though  my  brothers 
and  sisters  were  living,"  did  not 
operate  to  change  the  meaning  of  the 
preceding  words  so  as  to  make  them 
take  per  stirpes,  and  not  per  capita, 
the  court  saying:  "They  are  named 
as  children  (heirs)  of  Hie  testator's 
brothers  and  sisters  as  descriptive 
only  of  the  class  of  persons  that  are 
to  take,  and  the  clause,  'as  though  joj 
brothers  and  aisters  were  living,'  if  it 
has  any  significance  whatever,  it  is 
certainly  not  that  of  limiting  the 
right  of  the  children  to  take  per 
stirpes  as  the  representatives  of  their 
parents.  They  were  not  only  living 
at  the  date  of  the  will,  but  at  the  date 
of  its  publication.  And  the  reference 
to  the  devisees  as  the  children  (heirs) 
was  descriptive  only  of  the  penions 
that  were  to  take  the  estate.  And  if 
any  meaning  is  to  be  given  to  the 
clause  last  quoted,  it  seems  that  it 
was  intended  to  emphasize  the  fact 
that  the  children  were  to  take  per 
capita;  for  if  tiie  testator's  brothers 
and  sisters  had  been  made  the  objects 
of  his  bounty,  nothing  in  the  will  to 
the  contrary,  they  would  have  taken 
per  capita, — share  and  share  alike, — 
and  their  children  were  to  'share  and 
share  alike'  the  same  as  their  parents 
would,  if  living  and  taking  equal  por- 
tions. This  construction  gives  effect 
to  both  clauses  of  the  provision 
quoted;  but  the  construction  placed 
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upon  the  provision  by      lower  court 

destroys  the  first  clause,  driving  the 
devisees  equal  portions  of  the  estate, 
and  makes  them  take  per  stirpes  as 
the  representatives  of  their  parents." 

In  Piummer  v.  Shepherd  (1902)  94 
Hd.  466,  61  Atl.  173,  testatrix  gave  all 
her  real  estate  **to  my  brother  William 
and  his  heirs,  to  my  dAceased  brother, 
Samnel  Shepherd's  heirs,  and  the 
heirs  of  my  deceased  brother  Joseph 
Shepherd;  also,  all  the  heirs  of  my 
deceased  sisters,  Eliza  Bevaa  and 
Mary  Piummer,  share  and  share 
alike."  The  testatrix  had  three 
brothers  and  two  sisters,  all  of 
whom,  except  William,  were  deceased 
at  the  date  of  the  will,  and  William 
predeceased  the  testatrix.  It  was  held 
that  it  was  the  evident  intention  of  the 
testatrix  to  treat  the  children  of  each 
of  her  brothers  and  sisters  as  a  class, 
and  accordingly  that  they  took  per 
stirpes. 

In  Preston  Brant  (1888)  96  Ho. 
56^  10  S.  W.  78,  testator,  who  in  the 
fourth  elanse  of  his  will  devised 
certain  real  estate  to  his  son  Henry 
for  life,  "and  after  his  death  unto  his 
heira,  and  the  heirs  and  assigns  for- 
ever of  said  heirs,'*  and  in  the  sixth 
clause  other  real  estate  to  his  daughter 
Elizabeth  with  a  similar  limitation,  in 
the  tiiird  clause  of  his  will,  devised  to 
his  wife  certain  real  estate  for  life, 
"and  after  her  death  unto  the  heirs  of 
my  daughter  Elizabeth  Lovejoy  Mc- 
Dowell, and  the  heirs  of  my  son  Henry 
Grant,  and  the  heirs  and  assigns  for- 
ever of  said  heirs,  which  said  heirs 
shall  take  said  last-mentioned  real 
estate  as  purchasers  frcnn  me,  and  not 
by  inheritance  of  or  descent  from  my 
said  wife."  It  was  held  that  as  the 
testator,  in  the  other  clauses  of  his 
will,  had  referred  to  the  heirs  of 
Henry  and  the  heirs  of  Elizabeth, 
respectively,  as  a  class,  it  was  reason- 
ably to  be  presumed  that  he  referred 
to  them  as  classes  in  the  third  clause; 
that  the  connection  of  the  two  groups 
by  the  word  "and"  did  not  constitute 
ihem  one  class ;  and  that  no  inference 
of  an  intention  that  they  should  take 
per  capita  could  be  drawn  from  the 
direction  that  they  should,  take  as 
purchasers,  or  from  the  omission  of  a 
16  A 


direction  titat  they  shonld  take  per 

stirpes. 

In  Records  v.  Fields  (1900)  /166  Mo. 
814,  65  S.  W.  1021,  where  testator,  who 
had  no  children  of  his  own,  and  whose 
two  brothers,  James  and  William,  were 
dead,  both  leaving  children  surviving 
him,  and  one  of  them  grandchildren, 
directed  his  residuary  estate  to  be 
divided  "between  the  heirs  of  William 
Fields  and  James  Fields  deceased,"  it 
was  held  that  the  use  of  the  word 
"between,"  the  consideration  that  the 
testator  would  naturally  give  each 
brother's  heirs  an  equal  share  of  his 
estate,  and  the  fact  that  he  named  the 
two  brothers,  indicated  that  he  meant 
them  to  take  as  two  classes  per  stirpes, 
and  not  as  a  single  class  per  capita. 

The  case  of  Stewe  v.  Ward  (1825) 
10  N.  C  (3  Hawks)  604,  s.  c.  on 
subsequent  appeal  (1826)  12  N.  G. 
(1  Dev.  L.)  67,  and  Ward  v.  Stow 
(1884)  17  N.  C  (2  Dev.  Eq.)  609,  27 
Am.  Dec.  288,  involved  the  construc- 
tion of  a  will  by  which  testator 
directed  his  residnary  estate  to  be 
"equally  divided  amongst  the  heirs  of 
my  brother  John  Ford,  the  heirs  of  my 
sister  Nanny  Stowe,  the  heirs  of 
my  sister  Sally  Ward  deceased,  and 
nephew  Levi  Ward."  Levi  Ward  was 
a  son  of  Sally  Ward.  At  the  time  of 
making  this  will  and  at  the  time  of  his 
death  the  testator  had  living  his 
brother  John,  who  had  four  children, 
his  sister  Nanny,  who  had  nine 
children,  and  the  two  children  of  his 
deceased  daughter  Sally.  On  appeal 
from  a  decree  partitioning  the  real 
estate  per  stirpes,  it  was  held  in  10 
N.  C.  (3  Hawks)  604,  that,  as  the 
devisor  had  taken  notice  in  his  will 
that  his  brother  John  was  alive  by 
making  a  special  devise  to  him,  there 
was  no  doubt  that  he  had  used  the 
word  "heirs"  in  the  sense  of 
"children"  and  as  a  designation  of 
persons,  and  as  all  these  devisees  were 
of  equal  kin  to  the  devisor  in  their  own 
persons,  though  making  out  their 
pedigree  through  different  stocks,  and 
would,  were  the  parents  of  all  dead, 
be  entitled  under  the  Statute  of  Dis- 
tribution to  a  division  per  capita,  the 
real  estate  should  be  divided  among 
them  per  capita.  Instead  of  remand- 
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ing  the  cause  and  awarding  proce- 
dendo to  the  court  below,  a  writ  of 
partition  was  issued  from  the  supreme 
cour^  and  upon  its  return  the  order 
reversing  the  judgment  below  was  set 
aside  and  another  writ  of  partition 
issued,  directing  the  division  to  be  per 
stirpes  (12  N.  C.  (2  Dev.  Eq.)  67),  on 
the  ground  that  "where  persons  come 
to  an  estate  as  heirs,  whether  hy 
descent  as  having  been  In  by  their 
ancestor,  or  by  purchase  as  a  new 
acquisition  under  the  description  of 
heirs,  tbey  take  per  stirpes  and  not 
per  capita,  .  .  .  not  individually, 
but  collectively."  The  same  question 
being  subsequently  raised  in  regard  to 
the  division  of  the  personal  property 
in  Ward  v.  Stowe  (1834)  17  N.  C.  (2 
Dev.  Eq.)  609,  27  Am.  Dec  238,  the 
court,  after  an  esEtenslve  discussion, 
repudiated  the  view  expressed  in 
(1826)  12  N.  G.  67,  and  held  that  the 
word  "heirs"  was  used  as  equivalent 
to  "children"  or  "issue."  and  there- 
fore that  the  persons  entitled  took  aa 
individuals,  per  capita. 

In  Hobbs  v.  Craige  (1840)  23  N.  a 
(1  Ired.  L.)  332,  it  was  held  that 
under  a  gift  of  residue,  "to  be  equally 
divided  among  the  heirs  of  my  de- 
ceased brother  Samuel  Foster  and  the 
heirs  of  David  Craige,"  the  division, 
in  view  of  the  use  of  the  term  "equally 
among,"  must  be  per  capita. 

In  Lowe  v.  Garter  (1866)  66  N.  C 
(2  Jones,  Eq.)  877,  where  testator 
directed  his  personal  proper^  to  be 
sold  and  the  proceeds  *to  be  equally 
divided  between  the  bodily  heirs  of 
my  three  daughters,"  it  was  held  t^at 
the  children  of  such  daughters  took 
per  stirpes,  and  not  per  capita. 

In  Harper  v.  Sudderth  (1367)  62 
N.  C.  (FhilL  Eq.)  279,  where  a  will 
provided:  "My  will  and  desire  is,  that 
after  the  death  of  my  beloved  wife, 
my  property  shall  be  disposed  of  in 
the  following  manner,  to  wit,  I  give 
and  bequeath  to  the  heirs  and  legal 
representatives  of  my  deceased  sisters, 
Patty  Sudderth,  Betty  Ramsey,  and 
Polly  Loving;  (4)  my  will  and 
desire  is,  that  my  brother  Thomas 
Sumpter's  children  are  to  have  an 
equal  share  of  my  estate,  except,"  etc. ; 
"(6)  my  will  and  desire  is,  Henry 


Sumpter  Taylor,  son  of  Henry  Taylor, 
shall  have  an  equal  share,"  it  was 
held  that  In.  view  of  the  fact  that  the 
legatees  were  designated  as  the  "rep- 
resentatives" of  their  deceased  par- 
ents, and  the  fact  that  the  testator 
meant  that  the  children  of  his  brothers 
and  sisters  should  take  the  share 
which  their  parent  would  have  taken, 
the  division  should  be  per  stirpes. 

In  MitcheU  v.  Parks  (1920)  180  N. 
C  684,  106  S.  E.  898,  where  testator, 
after  making  provision  for  his  wife, 
directed  that  at  her  death  the  property 
given  her  should  "go  to  the  heirs  of* 
a  deceased  daughter,  "and  to  the 
bodily  heirs  of*  a  surviving  daughter, 
and  bequeathed  "to  the  heirs  of  the 
deceased  daughter,  one  half  of  the  re- 
mainder of  his  estate,  and  the  other 
half  **to  the  heirs  of"  the  surviving 
daughter,  and  further  provided  that, 
"if  any  of  the  above-named  heirs 
should  die  within  the  said  period  of 
twenty  years  without  issue  of  them  of 
their  own  body,  all  the  rights  and  heir- 
ships shall  cease  as  to  the  real 
property,"  it  was  held  that  in  view  of 
the  use  of  the  word  "heirs,"  and  the 
testator's  evident  intention  equal^  to 
divide  his  estate  between  the  branches 
of  his  family,  and  of  the  provision 
last  above  quoted,  by  which  he  evi- 
dently intended,  not  a  single  class 
taking  among  liiemselves,  but  those 
who  should  take  by  classes  or  families 
in  the  character  or  equality  of  heirs, 
that  the  division  of  the  property  on 
the  widow's  death  must  be  made  per 
stirpes,  and  not  per  capita. 

In  Harris's  Estate  (1873)  74  Pa. 
462,  where  testator  bequeathed  "unto 
my  brother  William  Harris,  and  sister 
Anna  Vance's  heirs,  the  balance  of  my 
goods  and  chattels  and  credits  and 
lands  equally,  except  Rev.  John  A. 
Vance,  he  must  have  all  that  he  owes 
me  at  this  time  over  and  above  the 
said  heirs  of  William  Harris  and 
Anna  Vance's  heirs,"  it  was  held  that 
whatever  might  have  been  the  case 
had  this  bequest  been  simply  to  hia 
brother's  and  sister's  heirs,  the  ex- 
ception which  followed  Indicated 
unmistakably  that  the  testator  had  not 
in  his  mind  two  classes  of  legatees, 
since  he  gave  to  the  Reverend  John  A. 
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Vance,  who  was  one  of  the  children  of 
Anna  Vance,  a  preference  not  merely 
over  the  other  children  of  Anna,  but 
over  all  of  the  legatees,  and  accord- 
ingly that  distribution  must  be  per 
capita. 

In  Ingram  t.  Smith  (1868)  1  Head 
(Teiui. )  411,  where  testator  be- 
queathed two  negroes  to  a  daughter 
during  her  life  and  after  her  death 
*^  be  equally  divided  between  the 
heirs  of  my  son  Jesse  and  daughter 
Polly  Ingram,"  and  by  his  will 
recognized  such  son  and  daughter  as 
living  by  giving  specific  bequests  to 
each,  it  was  held  that  the  persons 
answering  the  description  of  heirs  of 
the  persons  named  when  the  bequest 
took  effect  took  per  capita,  and  not  per 
stirpes. 

In  Snnter  v.  Johnson  (1875)  22 
Grant,  Ch.  (tT.  C)  249,  where  testator 
devised  certain  lands  **to  the  heirs  or* 
A  *«8nd  the  heirs  of  B,  *'to  be  equally 
divided  between  them,"  it  was  held  to 
be  clear  that  the  children  of  the 
persons  named  were  to  take  in  their 
own  ri^t,  and  that  their  being 
described  as  the  "heirs"  of  the  persons 
named  was  merely  the  testator's  mode 
of  designating  them,  and  accordingly 
that  they  took  per  capita. 

«.  Vnder  a  Itequett  to  persona  named 
and  fKe  eMIdfm  of  oMera. 

For  bequests  to  persons  standing  in 
a  certain  relation  and  the  children  of 
others  in  tiie  same  relation,  see  III.  q, 
2,  infra. 

For  instances  of  bequests  to  one  and 
his  or  her  children,  see  m.  r,  infra. 

For  instances  of  bequests  to  persons 
living  and  the  "heirs,"  "issue," 
"children,"  or  ''descendants"  of  any 
deceased,  see  HI.  v,  infra. 

It  is  a  generally  recognized  rule  of 
construction  that  if  a  testamentary 
gift  is  made  to  one  or  more  persons 
named  and  the  children  of  another 
person,  as  for  instance  to  A  and  the 
children  of  B,  the  persons  entitled 
will,  in  the  absence  of  anything  to 
show  a  contrary  intention,  take  per 
capita,  and  not  per  stirpes. 

Alabama. — Smith  v.  Ashurst  (1869) 
84  Ala.  208. 

Georgia.  —  Almand    v.  Whitaker 
C1901)  lis  Ga.  889,  39  S.  E.  396. 


Uinois. — ^Pitney  v.  Brown  (1867) 
44  111.  363;  McCartney  v.  Osbum 
(1886)  118  111.  403,  9  N.  E.  210. 

Kentucky. — Armstrong  v.  Crutch- 
field  (1912)  150  Ky.  641,  160  S.  W.  836; 
Justice  V.  Stringer  (1914)  160  Ky.  364, 
169  S.  W.  886. 

MasBachnsetts. — Leslie  v.  Wilder 
(1917)  228  Mass.  343,  117  N.  E.  343. 

New  Hampshire. — Farmer  v.  Kim- 
ball (1866)  46  N.  H.  436,  88  Am.  Dec. 
219. 

New  Jersey. — ^Burnet  v.  Burnet 
(1879)  30  N.  J.  Eq.  596;  Thornton  v. 
Roberts  (1879)  30  N.  J.  Eq.  478;  Van 
Houten  v.  Hall  (1907)  73  N.  J.  Eq. 
384,  67  Atl.  1052  (obiter) ;  Bailey  v. 
Orange  Memorial  Hospital  (1917)  — 
N.  J.  Eq.  — ,  102  Atl.  7. 

New  York.— Re  Kleeman  (1908)  61 
Misc.  660,  115  N.  Y.  Supp.  982. 

North  Curolxna.  —  Whitehurst  v. 
Pritchard  (1810)  6  N.  G.  (1  Hurph.) 
383;  Bryant  v.  Scott  (1835)  21  N.  C. 
(1  Dev.  ft  B.  Eq.)  166,  28  Am.  Dec. 
690;  Cheeves  v.  Bell  (1864)  64  N.  C. 
(1  Jones,  Eq.)  234. 

Penn^ivania^ — Ashbumer's  Estate 
(1894)  169  Pa.  546,  28  Atl.  361  (in 
which  it  is  said,  however,  that  in 
Pennsylvania  the  existence  of  tiie  rule 
has  been  seriously  quutioned,  and 
that  it  has  been  more  frequently  dis- 
regarded than  followed) ;  Gamier  v. 
Gamier  (1919)  265  Pa.  176,  108  Atl. 
695;  Peale's  Estate  (1876)  11  Phila. 
147. 

Rhode  Mand,  —  Guild  v.  Allen 
(1907)  28  R.  I.  430,  67  Atl.  855;  Perry 
V.  Brown  (1912)  34  R.  I.  203,  83  Atl. 
8  (obiter). 

South  Carolina. — Cole  v.  Creyon 
(1888)  10  S.  C.  Eq.  (1  Hill)  3U,  26 
Am.  Dec.  208;  Conner  v.  Johnson 
(1834)  11  S.  C.  Eq.  (2  Hill)  41 
(obiter) ;  Ferdriau  v.  Wells  (1851)  26 
S.  C.  Eq.  (6  Rich.)  20;  Dupont  v. 
Hutchinson  (1868)  SI  S.  C.  Eq.  (10 
Rich.)  1. 

Tennowee. — ^Kimbro  t.  Johnston 
(1886)  16  Lea,  78. 

Virginia.— Crow  v.  Crow  (1829)  1 
Leigh,  74  (obiter) ;  Hoxton  v.  Griffith 
(1868)  18  Graft.  674;  Whittle  v. 
Whittle  (1908)  108  Va.  22,  60  S.  E. 
748;  Perdue  v.  Starkey  (1915)  117  Va. 
806,  86  S.  E.  168,  Ann.  Cas.  1916C,  409. 
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West  Virginia. — Collins  v.  Feather 
(1902)  52  W.  Va.  107,  61  L,RA.  660, 
94  Am.  St.  Rep.  912,  48  S.  E.  823. 

Enjrland.  —  Rickabe  v.  Garwood 
(1846)  8  Beav.  579>  50  Eng.  Reprint, 
228;  Kekewich  v.  Barker  (1903)  88 
L.  T.  N.  S.  130;  Butler  v.  Stratton 
(1791)  3  Bro.  Ch.  367, 29  Eng.  Reprint, 
587;  Lugar  v.  Harman  (1786)  1  Cox, 
Ch.  Cas.  250,  29  Eng.  Reprint,  1151, 
Dowding  v.  Smith  (1841)  8  Beav.  641, 
49  Eng.  Reprint,  213^  10  L.  J.  Ch.  N.  S. 
235;  Brett  v.  Horton  (1841)  4  Beav. 
239,  49  Eng.  Reprint,'  331,  10  L.  J.  Ch. 
N.  S.  371,  5  Jur.  696;  Re  Harper 
[1914]  1  Ch.  70,  83  L.  J,  Ch.  N.  S.  157, 
109  L.  T.  N.  S.  925,  58  Sol.  Jo.  120. 

Canada.— Re  Elliott  (1920)  19  Ont. 
Week.  N.  168. 

Contra:  Fraaer  v.  Dillon  (1887) 
78  Ga.  474.  3  S.  E.  695.  . 

This  construction  is  supported  by 
language  in  the  will  importing  equality 
of  division.   See  the  following  cases : 

Illinois. — Pitney  V.  Brown  (1867)  44 
III.  868. 

Kansas.— Neil  v.  Stuart  (1918)  102 
Kan.  242,  169  Pac.  1138. 

Eiaitacl^. — ^Armstrong  v.  Crutch- 
field  (1912)  150  Ky.  641,  160  S.  W.  886. 

Massachusett8.---Leslie  v.  Wilder 
(1917)  228  Mass,  343,  117  N.  E.  343. 

Mic^gan. — ^Van  Gallow  v.  Brandt 
(1912)  168  Mich.  642,  134  N.  W.  1018. 

North  Carolina. — ^Bryant  v.  Scott 
(1836)  21  N.  G.  (1  Dev.  &  B.  Eq.)  166, 
28  Am.  Dec.  690;  Gulp  v.  Lee  (1891) 
109  N.  C.  676,  14  S.  E.  74;  Johnston  v. 
Knight  (1896)  117  N.  C.  122,  38  S.  E. 
92. 

Pennsylvania. — Gamier  v.  Gamier 
(1919)  265  Pa.  175,  108  Atl.  695. 

Texaa— Ladd  v.  Whitledge  (1918) 
—  Tex.  Civ.  App.  — ,  206  S.  W,  463. 

Virginia.^ — McMaster  v.  McMaster 
(1853)  10  Gratt  276. 

England.— Dowding  v.  Smith  (1841) 
8  Beav.  641,  49  Eng.  Reprint,  213,  10 
L.  J.  Ch.  N.  S.  235;  Rickabe  v.  Garwood 
(1846)  8  Beav.  679,  60  Eng.  Reprint, 
228. 

Canada.— Re  Harper  [1914]  1  Ch. 
70,  88  L.  J.  Ch.  N.  S.  167,  109  L.  T. 
N.  S.  925,  60  Sol.  Jo.  120;  Re  Walmsley 
(1916)  11  Ont.  Week.  N.  124. 

Such  language,  however,  does  not 
necessarily  require  per  capita  di- 
vision. See  IL  supra. 


A  difference  in  the  degree  of  kin- 
ship will  not  prevent  the  application 
of  the  general  rule  that,  under  a  gift 
to  A  and  the  children  of  B,  the  per- 
sons entitled  are  to  take  per  capita. 
Farmer  v.  Kimball  (1866)  46  N.  H- 
436,  88  Am.  Dec.  219;  Wessenger  v» 
Hunt  (1866)  80  S.  a  Eq.  (9  Rich.) 
459. 

But  the  rule  is  inapplicable  where 
the  title  of  the  devisee  is  to  accrue 
at  different  times.  Cole  v.  Creyon 
(1833)  10  S.  C  Eq.  (1  Hill)  811,  26 
Am.  Dec.  208. 

It  has  been  held  that  it  does  not 
apply  where  the  bequest  is  not  to  tiie 
"children,"  but  to  the  "heirs"  of  B. 
Roome  v.  Counter  (1821)  6  N.  J.  L. 
Ill,  10  Am.  Dec.  390. 

This  exception  does  no^  of  course, 
apply  where  th3  word  "hjeirs"  is  used 
as  meaning  "children."  See  McCart- 
ney V.  Osburn  (1886)  118  UL  403,  9 
N.  E.  210;  Whitchurst  v.  Pritchard 
(1810)  6  N.  C  (1  Murph.)  883; 
Burgin  v.  Patton  (1860)  68  N.  C 
(6  Jones,  Eq.)  426;  Grandy  v.  Sawyer 
(1866)  62  N.  a  (Phill  Eq.)  8; 
Farley  v.  Farley  (1908)  121  Tenn. 
824.  115  S.  W.  921. 

This  rule  readily  yields  to  the  im- 
plication of  a  different  intention  from 
the  context. 

Georgia.  — '  Almand  v.  Whitaker 
(1901)  113  Ga.  889,  39  S.  E.  395. 

lUinoia  —  McCartney  v.  Osburn 
(1886)  118  III.  403,  9  N.  E.  210. 

New  Jersey.  —  Burnet  v.  Burnet 
(1879)  80  N.  J.  Eq.  695. 

New  York.— Clark  v.  Lynch  (1866) 
46  Barb.  68;  Re  Kleeman  (1908)  61 
Misc.  560,  115  N.  Y.  Supp.  982. 

North  Carolina. — ^Roper  v.  Roper 
(1859  )  68  N.  C.  (6  Jones,  Eq.)  16,  76 
Am.  Dec.  427. 

PennsyivanUL — ^Ashbumer's  Estate 
(1894)  159  Pa.  646,  28  Atl.  361. 

Virginia.— Hoxton  v.  Griffith  (1868) 
18  Gratt.  574. 

England.— BreU  v,  Horton  (1841) 
4  Beav.  239,  49  Eng.  Reprint,  331,  10 
L.  J.  Ch.  N.  S.  371,  6  Jur.  696. 

In  Re  Kleeman  (N.  Y.)  supra,  it 
was  said  by  a  surrogate  that  the  doc- 
trine that  a  faint  glimpse  of  a  differ- 
ent intention  manifested  in  the  will 
displaces  the  rule  that  a  devise  to  one 
person  named,  and  to  others  indicated 
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generally  aa  children  of  another  per- 
son, is  a  disposition  per  capita,  does 
not  mean  that  a  stray  srlimmer  of  the 
contrary  intention  from  one  corner  of 
the  will  shall  supply  ^e  only  light 
under  which  construction  shall  pro- 
ceed; bnt  that  the  will  must  be  read 
in  all  the  light  which  its  contents  may 
yield,  and  only  when  the  reluctant  ray, 
however  faint,  reveals  any  intention 
to  provide  for  a  per  stirpes  distribu- 
Uon,  is  the  general  rule  displaced. 

In  Raymond  v.  Hillhouse  (1878)  46 
Conn.  467.  29  Am.  Rep.  688.  it  is  said 
that  the  English  rule  that  referring  to 
children  is  the  same  as  if  they  were 
individually  named  in  the  will  is,  in 
view  of  the  exceptions  which  so  easily 
set  it  aside,  of  little  practical  impor- 
tance. 

For  instances  in  which  the  rule  was 
overcome  Ixy  the  context,  see: 

Massachusetts.^ — ^Leland  v.  Adams 
(1866)  12  Allen,  286. 

Kentucky. — ^Bethel  v.  Major  (1902) 
24  Ky.  L.  Rep.  398,  69  S.  W.  637. 

Missouri. — ^Rixey  v.  Stuckey  (1895) 
129  Mo.  377,  31  S.  W.  770. 

New  Tmrk. — ^Rnshmore  v.  Rushmore 
(1891)  59  Hun,  615,  12  N.  Y.  Supp. 
776  (mem.).  i 

Pennsylvania.  —  Kenworthey's  Es- 
tate (1898)  19  Fa.  Diet.  R.  986. 

South  Carolina. — Cole  v.  Creyon 
(1833)  10  S.  C.  Eq.  (1  Hill)  811; 
Conner  v.  Johnson  (1834)  11  S.  C.  Eq. 
(2  Hill)  41. 

Virginia.— H(»cton  v.  Grifilth  (1868) 
18  Gratt.  574. 

England^Brett  %  Horton  (1841) 
4  Beav.  239,  49  Eng.  Reprint,  831,  10 
L.  J.  Ch.  N.  S.  371,  5  Jur.  696. 

Ba-view  af  fbe  deoisloiii. 

In  Smith  v.  Ashurst  (1869)  34  Ala. 
210,  where  testator  directed  his  resid- 
uary estate  to  be  converted  into  cash, 
and  the  whole  amount  "equally  divided 
pro  rata  between  my  niece,  Frances 
Ellen  Johnson,  and  the  children  of  my 
brother,  Richard  C.  Coker,"  it  was  held 
that  the  legatees  constituted  a  single 
class,  and  therefore  that  distribution 
must  be  per  capita,  and  not  per 
stirpes. 

In  Pitney  v.  Brown  (1867)  44  III. 
363,  where  testator  directed  the 
balance,  after  the  payment  of  lega- 


cies, of  the  fund  arising  out  of  the 
sale  of  his  real  and  personal  estate, 
to  "be  equally  divided  between  the 
children  of  my  late  brother  Mahlon 
Pitney  and  my  brother-in-law  William 
H.  Brown  ...  a  large  portion  of 
my  property  having  been  received 
through  his  father  and  the  father  of 
my  late  wife,"  it  was  held  that  the 
reference  to  the  fact  that  a  large  por- 
tion of  the  testator's  property  came 
from  the  father  of  William  H.  Brown 
was  only  for  the  purpose  of  giving  a 
reason  for  making  Brown  a  legatee, 
and  not  as  indicating  the  extent  of  the 
legacy,  and  therefore  that  the  three 
children  of  Mahlon  Pitney  took,  per 
capita,  each  an  equal  share  with 
William  H.  Brown. 

In  Neil  v.  Stuart  (1918)  102  Kan. 
242,  169  Pac.  1138,  testatrix,  who  died 
leaving  a  husband  but  no  children,  and 
brothers  and  sisters  who  had  children, 
and  one  sister  who  had  none,  devised 
all  her  property  to  her  husband  for 
life,  and  provided  that  at  his  death  it 
should  be  sold  "and  divided  as  follows: 
Among  my  brothers'  and  sister's 
children  and  David  R.  Neil,  and 
Andrew  Neil,  also  Lulu  Keith,  equal- 
ly." David  R.  Neil  and  Andrew  Neil 
were  nephews  of  her  husband  and  had 
lived  in  her  home  in  early  life,  her 
husband  having  been  their  guardian. 
Lulu  Keith  was  a  stepdaughter  of  the 
sister  who  had  no  children.  It  was 
held  that  the  natural  and  only  proper 
construction  to  be  given  to  the 
language  used  was  that  the  nephews 
and  nieces  of  the  testatrix  were  in- 
tended to  share  equally  with  the  three 
other  devisees,  all  taking  per  capita; 
and  that  such  construction  was  con- 
firmed by  the  circumstances,  which 
failed  to  show  that  she  wanted  one  of 
the  nephews  or  nieces  to  have  a 
greater  or  lesser  share  than  any 
other. 

In  Bethel  v.  Major  (1902)  24  Ky.  L. 
Rep.  398,  68  S.  W.  631,  where  testator 
provided  that,  in  the  event  of  the 
death  of  a  devisee  without  heirs  of 
his  body,  the  property  should  "go  and 
pass  equally  to  John  S.  McAllister, 
son  of  brother  William  McAllister, 
and  to  Laura  J.  Bamett  and  the 
children  of  Maria  H.  Bethel,"  and 
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the  children  of  Maria  Bethel  were 
mentioned  elsewhere  throughout  the 
will  as  a  class,  it  was  held  that  they 
took  as  sneh  under  the  provision  above 
quoted. 

In  Armstrong  t.  Crutchfield  (1912) 
150  Ky.  641,  160  S.  W.  835,  which 
involved  the  followinar  bequest:  "I 
wish  equally  divided  between  my  niece 
Jane  Crutchfield,  James  Davenport 
(son  of  my  nephew  Jas.  Davenport, 
Dec'd.)  John  Savier  and  Bettie  Savier 
(son  and  daughter  of  xny  sister 
Agnes)  Ben  Outchfleld  (son  of  my 
brother  Richard)  and  the  children  of 
D.  A.  Russell  by  his  wife  Susan,*' 
it  was  held  that  in  view  of  the 
direction  for  equal  division,  taken 
in  connection  with  the  circum- 
stance that  the  persons  named  in 
the  clause  of  the  will  were  bis 
nephews,  niecM,  grandnephews  and 
grandnieces,  and  that  some  of  the 
persons  named  as  parents  had  other 
children  to  whom  no  property  was 
devised  by  the  will,  it  was  not  the 
testator's  intention  to  devise  the 
property  to  the  children  of  D.  A. 
Russell  as  a  class,  but  that  they  took 
per  capita,  and  not  per  stirpes. 

In  Justice  v.  Stringer  (1914)  160 
Ky.  354. 169  S.  W.  836.  testator  devised 
to  his  sister  all  his  property  for  life, 
and  directed  that  after  her  death  *'an 
equal  division  be  made  of  all  the 
property  .  ,  .  between  Sarah  Jane 
Stringer  and  Icy  Ann  Yates  wife  of 
Bud  Yates  (as  is  best  known)  and  to 
George  Graves's  three  daughters,  my 
sister  Leathy's  children."  Each  of  ^e 
five  devisees  were  nieces  of  the  testa- 
tor, two  being  daughters  of  a  deceased 
brother  and  the  other  three  the 
daughters  of  a  deceased  sister.  The 
court  held  the  case  to  be  one  for  the 
application  of  the  rule  that,  under  a 
gift  to  A  and  the  children  of  B,  the 
latter  take  per  capita. 

In  Leland  v.  Adams  (1866)  12 
Allen  (Mass.)  286,  under  a  will 
by  which  testator  directed  certain 
property  "to  be  divided  between  my 
grandchildren,  viz.:  Elizabeth  C.  Ad- 
ams and  the  children  of  my  sons  John, 
George,  and  Joseph  T.,  in  equal  pro- 
portions," adding,  "Should  either  of 
said  grandchildren  have  deceased  at 


that  time  the  part  that  would  have 
come  to  him  or  her,  had  they  lived,  to 
go  to  the  others  of  the  same  family,  if 
living;  if  not,  to  their  parents,"  it 
was  contended  that  the  division  should 
be  per  capita;  but  the  court  said  that 
the  answer  to  such  contention  was 
that  "the  division  is  to  be  'in  equal 
proportions,'  and  this  is  inconsistent 
with  the  scheme  of  division  per  capita 
in  case  some  of  the  grandchildren 
should  die.  For  example,  if  a  part  of 
John's  six  children  should  die,  the 
surviving  ones  would  take  a  larger 
proportion  than  the  other  grand- 
children, and  thus  the  proportions 
would  be  unequal.  This  inconsistency 
with  the  idea  of  a  gift  per  capita 
indicates  an  intention  to  give  per 
stirpes." 

In  LesUe  Wilder  (1917)  22S 
Mass.  843,  117  N.  E.  343,  where  testa- 
trix directed  her  residuary  estate  to 
be  "divided  in  equal  shares  between 
Willie  Wilder,  the  children  of  Ella 
Roper  Philips  and  the  children  of  the 
late  George  S.  Roper,  share  and  share 
alike,"  it  was  held  that  it  was  clearly 
the  intention  of  the  testatrix  that  the 
legatees  should  take  per  capita. 

In  Van  Gallow  v.  Brandt  (1912)  16» 
Midi.  642, 134  N.  W.  1018,  where  testa- 
tor, who  had  never  married,  devised 
certain  real  estate  "to  Charles  Van 
Gallow,  Joseph  Van  (^allow  [who  were 
the  children  of  a  deceased  sister  of 
testator],  and  the  children  of  my 
sister  Mary  Peree  Brandt,"  who  was 
living,  and  also  gave  his  residuary 
estate  "in  equal*  shares,  share  and 
share  alike,  to  Charles  Van  Gallow, 
Joseph  Van  Gallow,  and  to  the 
children  of  my  sister,  Mary  Peree 
Brandt  (being  my  nephews  and, 
nieces),"  it  was  held  that  while  the 
two  sons  of  the  deceased  sister  were 
named  and  the  other  beneficiaries 
were  described  as  "children  of  the 
other  sister,  yet  as  they  were  all 
collectively  designated  as  "my  nephews 
and  nieces,"  and  the  property  was 
bequeathed  and  devised  to  them  "in 
equal  shares,  share  and  share  alike," 
and  as  extraneous  evidence  showed 
that  the  deceased  was  on  equally 
friendly  terms  with  all  his  nieces  and 
nephews  when  he  made  his  will,  the 
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children  ot  Mrs.  Brandt  took  per 
capita,  and  not  per  stirpes. 

In  Rixey  v.  Stuckey  (1895)  129  Uo. 
9n,  81 -S.  W.  770,  where  testator,  by  a 
will  written  by  himself,  gave  his  resid- 
uary  estate   '*to   the  persons  and 
children  of  the  persons  herein  named, 
to  be  divided  between  them  share  and 
share  alike,  to  wit:  The  children  of 
my  wife's  nephew,  Edward  T.  Jones,  of 
Virginia,  one  share;  the  children  of 
my  wife's  brother,  Thompson  T.  Jones, 
one  share;  the  children  of  my  sister, 
Margaret  Fletcher,  of  Virginia,  and 
the  children  of  my  sister,  Achsah 
Settle,  Joseph  D.  Settle,  Jessie  P. 
Settle,  Charles  Settle,  Betty  Styne, 
and  Lucy  Stuckey,  children  of  my 
sister  Achsah  Settle,  one  share  each," 
it  was  held  that  as  testator  by  this 
clause  evidently  intended  to  divide 
the  remainder  of  his  estate  equally  be- 
tween certain  of  his  own  relatives  and 
those  of  his  wife,  who  did  not  dwell 
in  his  mind  particularly  as  individu- 
als, but  as  classes,  the  children  of 
Achaah  Settle  took  one  share  as  a 
class,  and  not  one  share  each  as  in- 
dividuals,  notwithstandinir  implica- 
tions to  the  contrary  to  be  drawn  from 
some  of  the  expressions  used  by  the 
testator. 

In  Silsby  v.  Sawyer  (1888)  64  N.  H. 
680,  15  Atl.  601,  where  testatrix,  who 
had  given  a  legacy  to  a  brother  "for 
the  use  of  his  family,"  one  to  the 
widow  of  a  brother,  and  one  "to  the 
family"  of  another  deceased  brother, 
directed  the  residue  to  be  sold  and 
the  proceeds  "divided  between  my 
brother  John  D.  Sawyer's  family  and 
Mary  J.  Miller,"  it  was  held  that, 
although  the  testatrix's  meaning  was 
in  doubt,  the  whole  will,  taken  to- 
gether, sikowed  a  balance  of  probabil- 
ity in  favor  of  her  intention  to  give 
one  half  of  the  residue  to  Hary  J, 
Miller  and  the  other  half  to  the 
children  of  John  D.  Sawyer,  instead  of 
dividing  it  per  capita. 

In  Burnet  v.  Burnet  (1879)  30  N.  J. 
Eq.  596,  it  was  held  that  there  was 
nothing  in  a  will  by  which  the  testa- 
tor provided  that,  if  anything  should 
remain  after  paying  legacies  and 
expenses,  her  executor  should  "divide 
it  between  the  children  of  Joseph  H. 


Burnet  and  Benjamin  F.  Howell,"  to 
take  the  case  out  of  the  rule  that, 
under  a  bequest  to  A  and  the  children 
of  B,  the  donees  take  per  capita,  and 
not  per  stirpes. 

In  Bailey  v.  Orange  Memorial 
HospiUl  (1917)  —  N.  J.  Eq.  — ,  102 
Atl.  7,  the  rule  that,  under  a  gift  to 
one  and  the  children  of  another,  the 
persons  entitled  take  per  capita,  was 
applied  to  a  residuary  gift  in  equal 
shares  to  certain  named  persons,  "and 
the  four  children  of*  another. 

In  Re  Turner  (1918)  208  N.  Y.  261, 
101  N.  E.  906,  Ann.  Cas.  1914D,  246, 
afllrming  on  this  point  (1912)  152  App. 
Div.  231,  136  N.  Y.  Supp.  612, 
construing  the  following  tutamentary 
provision:  "All  the  rest,  residue,  and 
reversion  of  my  estate,  both  real  and 
personal,  I  give,  devise  and  bequeath 
as  follows:  To  my  nephew,  Byron  J. 
Tillman  of  Buffalo,  N.  Y.,  one  share; 
to  my  niece,  Grace  Joy  of  Boise,  Idaho, 
one  share ;  and  to  each  of  the  children 
of  my  brother,  George  Turner,  one 
share,  to  be  divided  equally  among  my 
said  nieces  and  nephews  share  and 
share  alike.  I  direct  that  the  share  of 
any  dying  with  issue  surviving  shall 
be  paid  to  such  issue,  and  that  the 
share  of  any  dying  without  issue 
surviving  shall  be  equally  divided 
among  the  survivors,"  it  was  held 
that  notwithstanding  extrinsic  evi- 
dence in  reference  to  the  knowledge 
of  the  testator  concerning  his  several 
relatives,  and  notably  his  lack  of 
knowledge  concerning  the  children  of 
his  brother  George,  created  a  doubt, 
the  presence  of  the  word  "each,"  in 
the  bequest  to  "each  of  the  children 
of  my  brother,"  operated  to  individual- 
ize the  children  of  the  brother,  and 
accordingly  that  they  took  per  capita, 
and  not  as  a  class. 

In  Rushmore  v.  Rushmore  (1891) 
59  Hun,  615,  35  N.  Y.  S.  R.  845,  12 
N.  Y.  Supp.  776,  where  testator  who, 
by  his  will,  had  given  his  residuary 
estate  "to  my  nephew  John  Rushmore" 
and  other  persons  named,  to  be 
divided  equally  between  them,  share 
and  share  alike,  by  codicil  directed 
"that  the  children  of  my  niece,  Helen 
Adams,  have  an  equal  share  with  ray 
nephew  John  W.  Rushmore  and  otiiera 
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therein  mentioned,  to  have  and  to  hold 
the  same,  their  heirs  and  assigns^ 
forever,  to  be  divided  equally  between 
them,  share  and  share  alike,"  it  was 
held  that  such  children  took  as  a  class,, 
and  not  as  individuals. 

In  Bryant  v.  Scott  (1835)  21  N.  C 
(1  Dev.  &  B.  Eq.)  166.  28  Am.  Dec. 
590,  where  testator  directed  his 
property  to  be  sold  and  the  proceeds 
"equally  divided  among  the  persons 
hereafter  named  [naming  certain 
persons],  and  the  children  of  my 
deceased  son  James  and  the  children 
of  my  son  William,"  it  was  held  that, 
having  regard  both  to  the  rule  that, 
under  a  gift  to  A  and  the  children  of 
B,  the  legatees  take  per  capita,  and  the 
direction  in  the  will  for  an  equal 
division  among  all  the  donees,  the 
children  of  the  persons  named  took 
per  capita  with  the  other  legatees. 

In  Cheeves  v.  Bell  (1864)  64  N.  C 
(1  Jones,  Eq.)  284,  which  involved  the 
following  testamentary  division;  "I 
bequeath  that  after  my  death,  that  my 
negroes,  land,  and  every  species  of  my 
property  be  sold,  and  after  my  honest 
debts  have  been  paid,  the  balance  be 
divided  among  my  heirs  as  my  will 
directs.  First,  I  give  to  my  daughter 
Sarah  Bell,  Nancy  Hightower  and 
heirs,  Simon  Williams,  four  children 
(Wilson,  Anne,  Craven,  and  Mary) 
Marmaduke  Williams.  I  give  unto  my 
beloved  grandson  Henry  Carter,  his 
mother's  part  of  my  estate.  Margar- 
ett  Cheeves.  Rebecca  Hopkins  part  I 
give  unto  her  four  children,  and 
lastly,  I  give  unto  Obedience  Dolvin 
one  hundred  dollars,"  it  was  held  that 
the  expression  in  the  first  clause  that 
"the  balance  be  divided  among  my 
heirs"  was  not  sufficient  to  exclude  the 
application  of  the  general  rule  that, 
under  a  gift  to  A  and  the  children  of 
B,  the  children  of  B  take  per  capita; 
and  therefore  that  the  children  of 
Simon  Williams  took  per  capita;  and 
that  such  construction  was  supported 
by  the  circumstance  that  the  testator 
showed  that  he  knew  how  to  give  the 
share  of  a  child  to  his  or  her  children, 
as  in  the  case  of  his  grandson,  Henry 
Carter,  and  the  children  of  Rebecca 
Hopkins. 

In  Culp  V.  Lee  (1891)  109  N.  C.  676, 


14  S.  E.  74,  it  was  held  that  a  direction 
in  a  residuary  clause  that  the  "surplus 
shall  be  equally  divided  and  paid  over 
to  Philip  J.  Russell,  Miss  Mary  Rus- 
sell, and  the  children  of  my  niece 
Martha,  wife  of  Charles  Stanford,  in 
equal  portions  share  and  share  alike," 
was,  in  view  of  the  direction  that  they 
should  take  in  equal  portions,  properly 
construed  as  a  devise  per  capita,  and 
not  one  to  the  children  of  Martha 
Stanford  per  stirpes  as  a  class. 

In  Johnston  v.  Knight  (1895)  117 
N.  C122,  23  S.  E.  92,  a  direction  "that 
the  balance  of  my  estate  be  equally 
divided  between  [certain  persons 
named]  and  the  children  of  [certain 
other  persons]  was  held,  in  view  of  the 
use  of  tiie  words  "equally  divided,"  to 
require  a  division  per  capita. 

In  Marsh  v.  Dellinger  (19p0)  127 
N.  C.  360,  37  S.  E.  494,  where  testatrix 
directed  that  certain  property  be  sold 
and  ^e  proceeds  "be  equally  divided 
between  my  children  Mary  C.  Bynum, 
James  C.  Marsh,  Henry  F.  Marsh, 
Sarah  Rachel  Dellinger's  two  children. 
Marsh  and  Chester,  and  Annie  M. 
Kritz,"  it  was  held  that  as  the  will 
not  only  put  the  children  of  Sarah 
Dellinger  into  one  class  with  the 
others,  but  named  them  by  name,  they 
were  entitled  to  take  per  capita. 

In  Gamier  v.  Gamier  (1919)  265 
Pa,  175,  108  Atl.  595,  a  will  provided : 
"I  will,  bequeath,  and  devise,  divided 
into  equal  parts,  .  .  .  the  rest, 
residue,  and  remainder  of  my  estate 
...  to  and  unto  my  father's  great- 
grandson,  Lafayette  Adrian  Garnier 
if  living  at  the  time  of  my  death,  and 
to  and  unto  the  children  of  Janetta 
Laing  Macafee,  to  him  and  to  them, 
and  to  his  and  their  heirs  and  assigna 
forever."  It  was  held  that  the  persona 
entitled  took  per  capita,  the  court 
saying:  "When  we  look  at  this  will 
we  must  bear  in  mind  that  Lafayette 
Adrian  Gamier  was  really  referred 
to  as  if  he  were  a  stranger  to  the  testa- 
trix. In  the  third  clause  of  her  will 
she  said:  *I  have  but  one  heir,  my 
only  brother  Lafayette  of  eastern 
Pennsylvania.'  Adrian,  as  a  matter  of 
fact,  was  only  her  grandnephew.  As 
admitted  in  the  case  stated,  the 
children  of  Janetta  Laing  Macafee 
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are  not  related  in  any  way  to  the  testa- 
trix. In  our  judgmentt  when,  the  tes- 
tBtrix  said,  1  will,  bequeath  and  d«- 
viie,  divided  into  equal  parts,'  there  ia 
DO  room  'for  any  doubt  as  to  what  she 
meant  She  knew  that  Adrian  was 
alive,  and  she  knew  that  the  children 
of  Janetta  Laing  Macafee  were  alive, 
and  ahe  wanted  them  to  have  each  an 
equal  part" 

In  Feale's  .Estate  (1876)  11  Fhila. 
<Fk)  14,7,  where  testator  save  the 
principal  of  a  fund  to  and  amon^  a 
great-niece,  naming  her,  and  the 
children  of  a  person  named,  his  great 
nieces  and  nephews,  share  and  share 
alike,  it  was  held  that,  considering 
the  fact  that  the  person  named  and 
the  children  of  tiie  other  person  were 
all  in  the  same  degree  of  relationship 
to  the  testator,  and  tliere  beinr 
nothing  in  the  will  to  indicate  that  he 
meant  to  be  more  bountifnl  to  one  than 
to  the  others,  it  was  presumably  his 
intention  that  they  should  share 
equally. 

In  Kenworthey's  Estate  (1898)  19 
Pa.  Dist  B.  986,  where  testator  gave 
his  residuary  estate  In  trast  to  divide 
the  income  equally  between  his  two 
brothers,  Charles  and  Joseph,  and 
directed  that,  at  the  death  of  his  said 
brothers,  the  principal  should  be 
divided  between  a  son  of  his  brother 
James,  naming  him,  and  the  "children" 
of  his  brother  Joseph,  share  and  ahare 
alike,  it  was  held  that,  although  the 
case  was  a  close  one,  yet  there  was 
nothing  to  indicate  that  the  testator 
did  not  use  the  word  'T)etween"  except 
for  its  proper  purpose, — that  is,  to 
indicate  a  division  in  classes,  to  which 
the  words  "share  and  share  alike," 
might  be  referred,  as  well  as  to  a 
division  among  all  the  beneficiaries, — 
the  children  of  Joseph  took  as  a  class, 
and  not  per  capita. 

In  Cutler  v.  Ritchie  (1904)  21 
Lane.  L.  Rev.  (Fa.)  331,  where  testa- 
tor gave  a  share  of  his  estate  "to  the 
children  of  my  deceased  sister  (Mrs. 
Rineer)  and  Erastus  Ritchie,  share 
and  share  alike," — ^Erastus  Ritchie 
being  a  son  of  a  deceased  sister  of  the 
testator, — ^It  was  held  that,  as  all  the 
beneficiaries  stood  in  the  same  rela- 
tion to  the  testator,  they  should  take 
per  capita. 


In  Cole  V.  Creyon  (1833)  10  S.  C  Eq. 
(1  Hill)  811.  testator,  after  giving  aU 
hia  property  to  his  wife  for  life,  and 
giving  two  amall  legaeiea,  directed  his 
residuary  estate  to  be  "equally  divided 
between  Henry  and  Elizabeth  Cole's 
children,  and  Alexander  Creyon  .  .  . 
to  be  reteined  in  the  hands  of  my  exec- 
utors and  executrix  until  the  age  of 
twenty-one  years,  or  days  of  marriage, 
which  shall  first  happen;  then  to  be 
made  over  to  them  lawfully,  each 
legatee  receiving  tiieir  just  quota  of 
the  same."  Elizabeth  Cole  was  a 
niece  and  Alexander  Creyon  the  son 
of  a  niece  of  the  testator.  It  was  held 
that  as  Alexander  Creyon  was  a  person 
ascertained  and  in  being,  while  who 
the  children  of  Elizabeth  Cole  should 
be  at  the  death  of  the  testator'a  widow 
was  uncertain  and  unascertained,  the 
bequest  should  be  considered  as  being 
one  half  to  Alexander  Creyon,  and  the 
other  half  to  the  children  of  Elizabeth 
Cole. 

In  Conner  v.  Johnson  (1834)  11  & 
C  Eq.  (2  Hill)  41,  where  testator 
directed  that,  aftec  the  death  of  his 
wife,  certain  proper^  should  "be 
equally  divided  between  David  Rees, 
and  Daniel  and  Jacob  Utesy,  son  of 
Jacob  Utesy  and  David,  and  Isaac,  and 
Ann  Utesy,  children  of  George  Utesy, 
and  Jacob  Cam  and  the  children  of 
Elizabetii  Cam  (afterwards  Elizabeth 
Rhode  and  now  Elizabeth  Conner), 
children  ana  grandcnildren  of  Freder- 
ick Cam;"  adding:  "And  whereas,  I 
have  made  four  different  parts  of 
families  my  heirs,  my  will  and  desire 
is  that  if  any  of  them  should  die  with- 
out issue,  then,  and  in  that  case,  his 
or  her  share  shall  be  equally  divided 
between  my  adopted  heirs  of  the  same 
family,"  it  was  held  that  as  the 
persons  described  as  the  "children  of 
Elizabeth  Cam"  could  not  be  ascer- 
tained till  the  death  of  the  tenant  for 
life,  they  took  as  a  class  a  share 
equal  to  that  of  each  of  the  ascer- 
tained individuals,  and  no  more. 

In  Perdriau  v.  Wells  (1851)  26  S.  C. 
Eq.  (6  Rich.)  20,  where  testator  gave 
certain  property  to  his  wife  during  her 
life,  and  at  her  death  directed  one  half 
to  be  sold  and  "the  proceeds  .  .  . 
divided  between  Ann  M.  China,  wife 
of  John  China,  Jr.,  the  children  of  my 
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deceased  brotheri  Peter  Ferdriau,  and 
also  the  children  of  my  sister,  Hester 
Wells,  alive  at  the  death  of  my  wife, 

share  and  share  alike  for  and  during 
the  term  of  their  natural  lives,  and 
after  their  death  to  their  respective 
children,"  it  was  held  that  as  at  the 
deatti  of  the  testator  the  two  parentfi 
referred  to  were  both  dead,  and  their 
children  were  then  so  ascertained  that 
no  additions  could  be  made  to  their 
number,  and  as  all  the  parties  were 
put  on  the  same  footing,  and  to  share 
and  share  alike,  the  legatees  must 
take  each  an  equal  share. 

In  Dupont  v.  Hutchinson  (1858)  31 
S.  C  Eq.  (10  Rich.)  1,  where  testator 
gave  to  each  of  his  daughters  certain 
property  for  life  with  remainder  to 
the  children  of  each,  and  further 
provided  "that,  should  either  of  my 
daughters  die  leaving  neither  child 
nor  children,  then  the  estate  be- 
queathed to  her  for  life  shall  descend 
to  the  child  or  children  of  my  other 
daughter,  and  my  son  Edward  Louis 
Hutchinson,  their  heirs  and  assigns 
forever/'  it  was  held  tiiat  the  testator 
could  not  have  intended  the  equivocal 
word  "descend"  to  have  the  technical 
meaning  of  "proceed  to  the  heir,"  and 
that  the  case  was  within  the  rule  that, 
under  a  gift  to  A  and  the  children  of 
B,  the  beneficiaries  take  per  capita. 

In  Ladd  v.  Whitledge  (1918)  — 
Tez.  Civ.  App.  — >  205  S.  W.  463, 
where  testatrix  devised  certain  lands 
**to  Fanny  G.  Whitledge  and  to  the 
living  children  of  Daniel  Avery, 
deceased,  or  their  heirs,  said  Fanny 
G.  Whitledge  and  said  children  to 
share  alike  in  equal  proportional 
parts,"  the  latter  direction  was  con- 
strued as  meaning  tiiat  Fanny  G. 
Whitledge  and  the  living  children  of 
Daniel  Avery  should  each  take  one 
fifth,  and  that  the  heirs  of  Daniel 
Avery's  deceased  children  should  in- 
herit per  stirpes. 

In  McMaster  v.  McMaster  (1863) 
10  Gratt.  (Va.)  275,  where  testator 
gave  "to  the  childrm  of  Arthur  Mc- 
Master and  David  McMaster,  and  to 
Robert  B.  McKee  McMaster,  all  the 
funds  remaining  after  every  just 
claim  against  my  estate  has  been 
satisfied,  to  be  equally  divided  between 


them,"  it  was  held  to  be  perfectly 
obvious  that  the  testator  was  dividing 
the    residaum    between  individual 

legatees,  and  not  between  classes,  and 
that  their  respective  interests  were 
determined  by  the  direction  that  the 
bounty  should  be  "equally  divided 
between  than." 

In  Hoxton  v.  Griffith  (1868)  18 
Gratt.  (Va.)  574,  testatrix  devised 
certain  realty  **U>  be  equally  divided 
between  my  nephew  D.  Colville 
Griffith  and  the  children  of  a  niece, 
naming  them.  It  appeared  that  the 
nephew  and  niece  had  been  brought 
up  by  the  testatrix,  who  regarded 
them  with  equal  affection,  and  that 
the  niece  was  dead  at  the  time  the  will 
was  made.  The  will  also  provided 
that,  if  any  of  the  children  of  the 
niece  should  "die  without  heirs,  the 
property  left  them  shall  be  divided 
among  the  survivors."  It  also  pro- 
vided that,  if  the  testatrix  should 
survive  the  nephew,  "the  property 
left  him  shall  be  equally  divided 
between  his  three  children;"  and  also 
tiiat,  if  a  claim  of  the  testatrix  on  the 
government  for  certain  property  de- 
stroyed should  be  recovered,  it  should 
be  equally  divided  between  the  nephew 
and  the  "surviving  children"  of  the 
niece.  It  was  held  that  the  provision 
giving  the  share  of  the  nephew  in 
event  of  his  death  to  his  children, 
treating  them  as  a  class  representing 
their  father,  and  the  provision  that, 
should  any  of  the  children  of  the  niece 
die  without  heirs,  the  property  left 
them  should  be  divided  among  the 
survivors, — ^which  would  be  unreason- 
able and  unjust  if  individual  equality 
between  the  nephew  and  the  several 
children  of  the  niece  was  the  object, — 
afforded  satisfactory  evidence  that,  in 
the  clause  under  construction,  the 
children  of  the  niece,  though  enumer- 
ated as  individuals,  were  designed  to 
take  as  a  class  representing  their 
mother. 

In  Dowding  v.  Smith  (1841)  3 
Beav.  641,  49  Eng.  Reprint,  218,  10 
L.  J.  Ch.  N.  S.  235,  construing  a  be- 
quest "to  my  niece  Miss  Mary  Stock- 
dale,  .  .  .  and  to  the  children  of 
Mr.  John  Stockdale,  to  be  equally 
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divided,"  it  was  held  that  the  diviaion 
mast  be  per  capita. 

In  Brett  v.  Horton  (1841)  4  Beav. 
2S9,  49  Eng.  Reprint,  831.  10  L.  J.  Ch. 
N.  S.  371.  5  Jur.  696.  testatrix  directed 
her  trustees  to  divide  the  rents  of  her 
real  estate  equally  between  A,  B,  C. 
and  D  (the  widow  of  E)  until  E's 
children   should   attain  twenty-one, 
npon  which  event  she  directed  her 
trustees  to  sell  the  property  and  pay 
and  apply  the  proceeds  unto  and 
equally  between  A»  B,  C.  and  the 
children  of  E,  "in  equal  shares  and 
proportions  as  tenants  in  common." 
and  further  provided  that  if  E's 
widow  should  marry,  her  part  of  the 
income  should  be  applied  to  the 
maintenance  of  E's  children.  She 
also  gave  the  residue  of  her  estate 
"equally  between  A,  B,  C.  and  the 
children  of  E  who  should  live  to 
attain  twenty-one.    It  was  held  that 
as  it  could  not  have  been  the  inten- 
tion of  the  testatrix  that  the  other 
legatees  were  to  take  one  fourth  each 
until  the  children  attained  twenty- 
one,  and  a  lesser  share  after  tiiat  time, 
tiie  children  took  afl  a  class,  and  not 
per  capita  with  the  other  legatees. 

In  Rickabe  v.  Garwood  (1845)  8 
Beav.  579,  50  Engr*  Reprint,  228.  where 
testatrix  gave  a  legacy  in  trust  for  a 
certain  person  for  life,  with  remainder 
to  another  for  life,  and  after  the 
death  of  the  survivor  upon  trust  to 
piQT  the  same  "to,  between,  or  amongst 
Esther  Pye  the  wife  of  Richard  if 
she  should  be  then  living,  but  if  she 
should  be  then  dead,  to,  between,  and 
amongst  the  children  of  the  said 
Esther  Pye  and  the  children  of  the 
said  Thomas  Rickabe  lawfully  to  be 
begotten  who  should  be  then  living, 
equally  to  be  divided  between  or 
amons  them  share  and  share  alike,  if 
there  should  be  more  than  one;  and  if 
there  should  be  but  one  such  child, 
the  whole  to  be  paid  or  transferred  to 
such  one  child,"  it  was  held  that  as 
the  words  "to,  between,  and  amongst," 
which  were  repeated  the  second  time 
in  this  bequest,  implied  a  distribution, 
and  as  such  distribution  was  to  be 
made  between  Esther  Pye.  if  living, 
and  the  children  of  Thomas  Rickabe, 
equally,  they  took  per  capita. 


In  Eekewich  v.  Barker  (1903)  88 
L.  T.  N.  S.  (Eng.)  130,  reversing 
(1902)  86  L.  T.  N.  S.  129,  it  was  held 
tiiat  a  bequest  of  residuary  estate  in 
trust  for  two  certain  persons  "and  the 
children  now  living"  of  a  third,  who 
should  attain  the  age  of  twenty-one, 
or,  if  females,  marry,  was  a  gift  to 
persons  exactly  as  if  they  were  named, 
and  accordingly  that  the  children  of 
the  third  person  took  per  capita. 

In  Re  Harper  [1914]  1  Oh.  (Bag.) 
70,  83  L.  J.  Ch.  N.  S.  157,  109 
L.  T.  N.  S.  925.  68  Sol.  Jo.  120, 
where  testatrix  gave  her  residuary 
estate  in  trust  to  pay  the  income 
to  a  sister  for  life  and  after  her  death 
gave  a  moiety  thereof  '^o  be  divid- 
ed equally  between  the  unmarried 
daughters  of  my  brother-in-law  Dr.  J. 
Harper  and  Dr.  Alexander  Smeaton 
Grant  equally," — Dr.  Grant  being  a 
medical  man  to  whom  the  testatrix 
was  indebted  for  kindnesses, — it  was 
held  that  notwithstanding  the  use  of 
the  word  "between,"  and  of  the  word 
"equally"  following  the  name  of  the 
last  legatee,  the  probabilities  were  in 
favor  of  a  construction  which  would 
give  the  unmarried  daughters  of  the 
brother-in-law  and  Dr.  Grant  equal  . 

In  Re  Puley  (1915)  8  Ont.  Week.  N. 
306,  affirming  (1915)  8  Ont.  Week.  N. 
42,  where  testator  directed  that  at  the 
death  of  his  widow  the  whole  of  his 
real  estate  should  be  converted  into 
money,  and  placed  with  the  money 
previously  invested,  "and  the  sum 
total  shall  be  equally  divided  between 
my  adopted  daughter,  Mary  Ann,  and 
the  children  of  my  whole  sisters,  Mary 
Williams  and  Betsey  James,"  it  was 
held,  having  regard  to  the  circum- 
stances appearing  from  the  will,  that 
when  the  testator  directed  that  the 
fund  should  be  equally  divided  be- 
tween the  adopted  daughter  whom 
he  loved,  and  a  class  numbering  not 
less  than  twelve  or  thirteen  individu- 
als, he  intended  precisely  what  his 
words  in  strictness  expressed,  an 
equal  division  between  the  daughter 
and  the  class. 

In  Be  Walmsley  (1916)  11  Ont, 
Week.  N.  124,  where  a  testator  gave  a 
sum  of  money  in  trust  for  his  half 


Digitized  by  Google 


92 


AHEBIGAN  LAW  REPORTS.  ANNOTATED.        [16  A.LJL 


brother  during  his  lif^  and  apon  his 
decease  "to  divide  and  distribute  the 
said  principal  sum  equally  between 
and  among:  the  children  of  my  said 
half  brother,  namely,  Joseph,  Donald, 
and  Annie,  and  the  dausrhters  of  Mrs. 
Nellie  Feterman,  one  equal  share  to 
each  child.  Should  any  of  the  said 
daughters  die  before  attaining  the  age 
of  twenty-one  years,  wi^ont  leaving 
issue  her  surviving,  her  share  is  to 
go  to  her  surviving  sisters  equally. 
The  child  or  children  of  any  deceased 
child  are  to  receive  the  share  which 
the  deceased  parent  would  have  re- 
ceived if  living,"  it  was  held  that  as 
the  testator  himself  had  said  "one 
equal  share  to  each  child,"  and  aa 
the  provision  for  a  substituted  gift  in 
the  event  of  a  child  dying  and  leaving 
issue  was  intended  to  apply  to  all,  the 
beneficiaries  took  per  capita ;  and  that 
the  provision  that,  in  event  any  of 
the  daughters  of  Mrs.  Peterman  should 
die  under  age  without  issue,  her  share 
should  go  to  her  surviving  sisters,  was 
not  In  conflict  with  this  construction. 

In  Re  Elliott  (1920)  19  Ont  Week. 
K.  168,  where  testator  directed  that 
the  residue  of  his  estate  should  be 
"divided"  equally  among  the  following 
respective  persons.  Dr.  H.  P.  Elliott, 
the  surviving  children  of  the  late  Mrs. 
U  Eirby,  of  Swansea,  Wales,  each 
child  to  receive  hia  or  her  share  on 
attaining  the  age  of  twenty-one  years, 
the  surviving  children  of  the  late 
Robert  J.  Elliott,  Helen  Shearing, 
Ruth  Shearing,  John  Shearing,  Jr.,  the 
last  three  persons  being  the  children 
of  the  said  John  Shearing,  Edith 
Crasknell,  and  John  Shearing,  Sr.,"  it 
was  held  that  division  was  to  be  made 
per  capita. 

p.  Vnder  a   bequest   to   one  and  the 
"Jieira"  of  another. 

For  instances  of  bequests  to  the 
"heirs"  of  the  testator  or  of  some 
other  person,  see  III.  a,  supra. 

For  instances  of  bequests  to  the 
"heirs"  of  two  or  more  persons,  see 
III.  n,  supra. 

For  instances  of  bequests  to  per- 
sons living  and  the  "heirs"  of  any 
deceased,  see  III.  v,  infra. 

It  has  been  held  that  where  a  be- 
quest is  made  to  A  and  the  "heirs  of" 


B,  and  the  word  "heira"  is  not  to  be 

construed  as  meaning  simply  ''chil- 
dren," the  persons  described  by  the 
term  "heirs"  will  take  per  stirpes,  and 
not  individually  per  capita.  See  Bill- 
inslea  v.  Abercrombie  (1832)  2  Stew. 
&  P.  (Ala.)  24;  Balcom  v.  Haynes 
(1867)  14  Allen  (BlasB.)  204;  Peridns 
V.  Steams  (1896)  168  Mass.  247,  39 
N.  E.  1016;  Clark  v.  I^ynch  (1866)  46 
Barb.  (N.  Y.)  68;  Stowe  v.  Ward 
(1826)  12  N.  C.  (1  Dev.  L.)  67;  Ricks 
V.  Williams  (1826)  16  N.  a  (1  Dev. 
Eq.)  3;  Jourdan  v.  Green  (1828)  16 
N.  a  (1  Dev.  Eq.)  270;  Spivey  v. 
Spivey  (1841)  87  N.  C  (2  Ired.  Eq.) 
100;  Blvena  v.  Fhifer  (1865)  47  N.  a 
(2  Jones,  L.)  486;  Grandy  v.  Sawyer 
(1866)  62  N.  C  (Phill.  Eq.)  8;  Ash- 
burner's  Estate  (1894)  159  Pa.  545, 
28  Atl.  361;  Farley  v.  Farley  (1908) 
121  T^nn.  324,  115  S.  W.  921. 

In  Re  Griswold  (1903)  42  Misc.  230» 
86  N.  Y.  Sapp.  260,  it  is  said  that  a 
gift  to  a  person  described  as  standing 
in  a  certain  relation  to  the  testator, 
and  to  the  heirs  of  another  person 
standing  in  the  same  relation  to  him, 
imports  an  intention  upon  the  part  of 
the  testator  that  the  persons  named 
and  described  shall  take  per  stirpes. 

In  a  number  of  instances,  in  most 
of  which  the  term  "heirs"  was  prob- 
ably used  as  meaning  "children," 
although  it  is  not  always  so  stated,  the 
persons  thus  designated  were  held  to 
take  per  capita.  See  McCartney  v. 
Osbum  (1886)  118  UL  408,  9  N.  E. 
210;  Banner  v.  Storm  (1844)  1  ^andf. 
Ch.  (N.  Y.)  357;  Myres  v.  Myres 
(1862)  23  How.  Pr.  (N.  Y.)  410; 
Whitehurst  v.  Pritchard  (1810)  5 
N.  C.  (1  Murph.)  383;  Wood  v.  Ar^ 
mour  (1866)  12  Ont.  Rep.  146. 

B«Tlew  of  the  dcoisloKS. 

In  Billinslea  v.  Abercrombie  (1832) 
2  Stew,  &  P.  (Ala.)  24,  where  testator 
gave  tihe  residue  of  his  estate  **to  my 
children,  to  wit  [naming  his  living 
childrBn],  and  also  to  the  heirs  and 
legal  representatives  of  my  daughter 
Elizabeth  Billinslea,  deceased,  to  be 
equally  divided  among  each,"  it  was 
held  that  the  children  of  his  daughter 
Elizabeth  took,  not  per  capita,  but  per 
stirpes,  the  words  "to  be  equally  di- 
vided among  each,"  having  reference 
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only  to  the  distribution  of  the  share 
of  the  daaghter  Elizabeth. 

In  McCartney  t.  Osburn  (1886) 
118  ni.  403.  9  N.  E.  210,  where  testa- 
tor, whose  heirs  were  a  daaghter, 
Henrietta,  and  a  grandson,  Harry  G. 
McCartney,  son  of  a  deceased  daugh- 
ter, gave  certain  real  estate  to  the 
daaghter  and  a  sum  of  money  to 
the  grandson  equal  to  the  value  of  the 
real  estate  devised  to  the  daughter, 
sad  directed  the  remainder  of  his  es- 
tate "to  be  equally  divided  between 
the  heirs  of  the  said  Henrietta  that 
may  be  living  at  the  time  of  said  divi- 
sion, and  the  said  Harry  G.  McCart- 
ney, eaefa  to  share  and  share  alike."  it 
waa  held  that  the  fact  that  the  tes- 
tator in  his  will  had  characterized  his 
grandson  Harry  as  t^e  *'heir**  of  his 
deceased  mother,  and  the  fact  that  he 
gave  him  a  legacy  equal  in  value  to 
the  property  devised  to  the  daughter, 
vere  not  sufiScient  to  justify  a  depar- 
ture from  the  general  rule  that,  where 
a  gift  is  made  to  A  and  the  children 
of  B,  the  parties  entitled  will  take  per 
capita. 

But  in  Osbum's  Appeal  (1884)  104 
Pa.  637,  construing  the  same  will,  it 
vas  held  that  a  careful  eonsid^tion 
of  the  words  used,  and  of  the  mani- 
fest spurit  of  the  whole  will,  showed 
that  the  testator  intended  a  per 
stirpes  distribution  between  the  chil- 
dren of  Henrietta  and  the  son  of  his 
deceased  daughter. 

In  Prather  v.  Watson  (1920)  187 
Ky.  709, 220  S.  W.  632,  testotor  direct- 
ed his  land  to  be  sold  and  the  pro- 
ceeds "to  be  divided  equals  between 
E.  C.  Watson  and  Sheffie  Bridges  and 
my  two  grandchildren.  Sheffie  Watson 
and  Shafter  Watson.  Walter's  heirs," 
—E.  a  Watson  and  Sheffie  Bridges 
heing  testator's  only  surviving  chil- 
drm,  and  Walter  being  a  deceased 
son,— and  also  directed  the  personal 
property  to  be  sold  "and  the  proceeds 
divided  equally  between  E.  G.  Watson 
and  Sheffie  Bridges  and  my  two  grand^ 
children,  Sheffie  Watson  and  Shafter 
Watson."  It  was  held  to  be  clearly 
the  testator's  intention  that  his  two 
frandcliildren  should  receive  the  por- 
tion £i  the  property  devised  by  those 
two  clauses  which  their  father,  Wal- 


ter Watson,  would  have  taken  as  an 
heir  of  the  testator,  the  court  saying: 
"The  will  first  names  E.  C.  Watson  as 
the  taker  of  one  division  of  the  prop- 
erty, 'and  Sheffie  Bridges'  as  the  taker 
of  another  division,  and  in  naming 
those  who  should  constitute  the  third 
group  in  the  division  he  says,  'and  my 
two  grandchildren,'  naming  liiem,  and 
then  adds,  'Walter's  heirs.'  Evident* 
ly  he  intended  to  include  in  the  last 
group  or  class  among  which  his 
property  should  be  divided  his  grand- 
children coUectiTely,  which  is  evi- 
denced by  the  words  'my  two  grand- 
children.' as  composing  that  group  or 
class.  This  construction  is  fortified 
by  the  additional  words  'Walter's 
heirs,'  indicating  that  the  testator  in- 
tended his  two  grandchildren  to  rep- 
resent, in  sharing  the  devise,  their 
father,  Walter.  This  view  is  further 
strengthened  by  the  rale,  supra,  that 
in  using  the  word  'heir'  in  his  will  the 
testator  intended  it  to  have  its  ordi- 
nary and  usual  meaning.  There  is 
nothing  in  the  will  to  indicate  a  con- 
trary intention.  Viewed  in  this  light, 
it  is  evident  t^at  the  testator  intend- 
ed for  his  two  grandchildren  to  take 
under  the  will  what  they  would  have 
inherited  from  their  father,  had  he 
been  the  devisee  and  died  Intestate." 

In  Balcom  v.  Haynes  (1867)  14 
Allen  (Mass.)  204,  where  the  testator, 
who  had  given  a  pecuniary  legacy  "to 
the  heirs  of  my  sister  Lydia,"  gave  his 
residuary  estate  to  his  brothers,  nam- 
ing them,  and  his  sisters,  naming 
them,  "and  the  heirs  of  I^rdia,"  to  be 
divided  in  equal  shares  between  them, 
it  was  held  that  the  residuary  bequest 
to  the  heirs  of  Lydia  was  to  them  as 
a  class,  and  not  as  individuals,  and 
accordingly  that  the  division  must  be 
per  stirpes  rather  than  per  capita. 

In  Perkins  v.  Steams  (1896)  163 
Mass.  247,  89  N.  E.  1016,  it  was  held, 
construing  a  bequest  of  income  to  be 
"equally  divided  between  the  heirs  of 
my  mother  .  .  .  and  my  said  wife," 
that  the  heirs  of  the  mother  took  per 
stirpes  as  a  class,  and  not  per  capita. 

In  Roome  v.  Counter  (1821)  6  N.  J. 
111,  10  Am.  Dec.  390,  where  a  tes- 
tator, having  at  the  date  of  his  will 
four  dauffhters  living,  a  .living  son. 
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and  children  of  a  deceased  son,  Peter, 
after  making  provision  for  all  these 
surviving  children,  and  having  also 
given  the  plantation  on  which  the  de- 
ceased son  had  lived  in  his  lifetime  to 
two  of  the  sons  of  Peter,  directed  the 
remainder  of  his  personal  property  to 
be  equally  divided  among  his  living 
children,  naming  them,  "and  the  heirs 
of  my  son  Peter,"  it  was  held,  distin- 
guishing the  English  case  of  Black- 
ler  v.  Webb  (1726)  2  P.  Wms.  383,  24 
Eng.  Reprint,  777,  that  as  Peter  was 
dead  before  the  making  of  the  will, 
and  as  tlie  bequest  was  not  to  the 
"children  of  Peter,"  but  to  his  "heirs," 
"a  term  which  always  carries  with  it 
the  idea  of  representation,'*  the  chil- 
dren of  Peter  took  per  stirpes  as  the 
representatives  of  their  father. 

In  Bunner  v.  Storm  (1844)  1 
Sandf.  Ch.  (N.  Y.)  357,  where  testa- 
tor, after  reciting  the  death  of  his 
daughter  Ann,  and  the  fact  that  had 
she  survived  him  she  would  have 
been  "entitled  to  one  seventh  part  of 
my  estate  equal  with  my  other  chil- 
dren and  heirs,"  went  on  to  provide 
that  "said  seventh  part,  last  named 
after  the  deductions  agreeable  to  this 
my  will  shall  have  been  made,  .  .  . 
shall  be  equally  divided  among  my 
three  daughters  Elizabeth,  Mary,  and 
Catherine,  and  the  heirs  of  my  de- 
ceased daughter  Hester,  viz.,  Thomas 
S.  Bunner  and  Charles  F.  Bunner,"  it 
was  held  that  there  was  nothing  to 
show  that  the  children  of  the  daugh- 
ter were  to  take  otherwise  than  as  in- 
dividuals, and  hence  per  capita,  the 
court  remaricing  that  "the  argument 
upon  the  language  of  the  bequest 
(leaving  out  of  view  what  we  may 
conjecture  as  to  motives  and  inten- 
tion) is  as  strong  in  favor  of  restrict- 
ing the  three  daughters  to  one  half, 
as  a  class,  as  it  is  for  restricting  the 
two  grandsons  in  the  same  manner  to 
one  fourth." 

In  Myres  v.  Myres  (1862)  23  How. 
Pr.  (N.  Y.)  410,  construing  the  fol- 
lowing testamentary  provisions:  "I 
give,  devise,  and  bequeath  unto  my 
son  Thomas  M.  Myres,  and  the  heirs 
of  my  son  Melancthon  W.  Myres,  and 
their  heirs  forever,  all  the  rest  and 
residue  of  my  real  and  personal  prop- 


erty of  whatever  name,  to  be  equally 
divided  between  my  son  Thomas  M. 
Mjrres  and  the  heirs  of  my  son 
Melancthon  W.  Myres,"  it  was  held, 
there  being  nothing  in  any  other  por- 
tions of  the  will  indicative  of  the  tes- 
tator's intention,  that  the  words  of 
the  clause  quoted,  notwithstanding 
the  use  of  the  word  "between,"  ad- 
mitted the  heirs  of  his  son  Melancthon 
to  participate  per  capita,  rather  than 
per  stirpes. 

In  Clark  v.  Lynch  (1866)  46  Barb. 
(N.  Y.)  68,  construing  a  will  by  which 
testator  gave  his  residuary  estate  **to 
my  brother  James  Lynch,  and  to  the 
male  heirs  of  my  brother  John  I^nch, 
deceased,  except  that  Dennis  Lynch, 
one  of  said  heirs,  is  to  receive  no  part 
whatever,  but  the  same  is  to  be  divid- 
ed among  the  other  male  heirs  of  said 
John  Lynch,  deceased,"  it  was  held 
that  the  inference  of  intention,  aris- 
ing from  the  absence  of  qualifying 
words  indicating  a  mode  of  distribu- 
tion, that  the  heirs  of  John  were  in- 
tended to  take  as  a  class,  and  by 
representation,  one  half  of  the  resi- 
due, and  James,  the  surviving  broth- 
er, the  other  half,  was  rendered 
unmistakable  by  the  superadded  di- 
rection that  Dennis  should  receive  no 
part  whatever,  "but  the  same  is  to  be 
divided  among  the  other  male  heirs  of 
said  John  Lynch." 

In  Re  Jewett  (1893)  5  Misc.  557,  25 
N.  Y.  Supp.  1109,  where  testatrix  gave 
her  residuary  estate  "to  my  three  re- 
maining heirs,  namely,  my  sister, 
Elizabeth  J.  Mack,  my  deceased  broth- 
er, Allen  Jewett,  his  heirs  being  Al- 
len Stanley  Jewett  and  Elizabeth  E. 
Jewett,  and  to  my  deceased  brother, 
Rodney  Jewett,  his  heirs  being  Mary 
Electra  Jewett,"  etc.,  it  was  held  to  be 
her  evident  intention  to  give  the 
shares  which  such  deceased  persons 
would  have  taken,  if  living,  to  the  per- 
sons named  as  their  heirs,  Buch 
construction  being  confirmed  by  a 
subsequent  provision  in  which  she 
treated  the  bequest  to  one  of  her  de- 
ceased brothers  as  a  bequest  to  the 
persons  named  as  his  heirs. 

In  Whiteharst  v.  Pritchard  (1810) 
5  N.  a  (Murph.)  883,  where  testator 
devised  his  residuary  estate  **to  be 
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equally  divided  between  "Rugh  Pritch- 
ard,  Benjamin  Pritchard,  Lydia  Tay- 
lor, Elizabeth  Whiteharst's  heirs,  and 
Jeroniah  Bright,"  the  court  con- 
atnied  the  word  "heirs"  as  equivalent 
to  ''children/'  and  accordingly  held 
that  the  distribution  was  to  be  per 
capita,  thereby  giving  each  of  the 
children  of  Elizabeth  Whitehurst  an 
equal  share  with  the  other  legatees. 
The  court  also  relied  on  the  use  of  the 
word  "equally"  as  excluding  a  con- 
trary construction.  This  decision,  in 
eonstraing  the  word  "heirs"  as  equiv- 
alent to  "children,"  is  said  in  Groom 
V.  Herring  (1826)  11  N.  C.  (4  Hawks) 
393,  and  Ricks  v.  Williams  (1826)  16 
N.  C.  (1  Dev.  Eq.)  3,  to  hare  been 
wrongly  decided. 

In  Jourdan  v.  Green  (1828)  16  N. 
C  (1  Dev.  Eq.)  270,  where  testator 
gave  certain  property  "to  be  equally 
divided  between  my  son  John  and  my 
daughter  Sally  Jourdan's  heirs,"  and 
the  testator  in  his  will  took  notice 
that  Sally  Jourdan  was  alive  by  de- 
claring that  he  had  given  her  a  cer- 
tain negro,  it  was  held  that,  in 
drtermining  the  shares  of  the  lega- 
tees, the  heirs  apparent  of  Sally 
Jourdan  took  as  one  person. 

In  Ricks  v.  Williams  (N.  C.)  supra, 
where  testator  directed  his  residuary 
estate  to  be  converted  into  money, 
"and  the  money  to  be  divided  equally 
between  my  son  P,  and  my  daughters 
D,  C,  and  E,  and  the  lawful  begotten 
heirs  of  my  daughter  PrisclUa," — 
Priscilla  being  tlien  deceased, — it  was 
held,  upon  the  authority  of  Stowe  v. 
Ward  (1826)  12  N.  C.  (1  Dev.  L.)  67, 
that  testator  intended  a  division  by 
stocks  or  families,  the  court  saying: 
'ISe  could  not  have  used  a  more  ap- 
propriate word  than  'heirs  of  my 
daughter  Priscilla,'  to  call  them  in  as 
a  stock  or  share."  This  case  must  be 
regarded  as  having  been  overruled  by 
Ward  V.  Stow  (1834)  17  N.  C  (2  Dev. 
Eq.)  609,  27  Am.  Dec.  238. 

In  Spivey  v.  Spivey  (1841)  37  N.  C. 
(2  Ired.  Eq.)  100,  where  testator, 
after  reciting  and  confirming  gifts 
which  he  had  made  to  various  chil- 
dren, including  one  (Hetty  Taylor) 
who  was  deceased,  went  on  to  s^: 
Hy  will  and  desire  is,  those  who  have 


received  a  part  of  my  estate  will  ac- 
count to  the  balance  of  my  children 
for  what  they  have  received ;  then  it 
is  my  will  and  desire  that  all  the  bal- 
ance of  my  property  not  given  away 
shall  be  equally  divided  between  the 
heirs  of  Hetty  Taylor,"  and  his  sur- 
viving children,  naming  them,  it  was 
held  that,  although  the  phrase  "equal- 
ly divided"  imported  an  equality  of 
division  per  capita,  yet.  in  view  of  the 
fact  that  the  heirs  of  Hetty  Taylor 
were  required  to  account  as  a  class 
for  advancements  made  to  their  moth- 
er, such  words  must  be  understood  as 
directing  an  equality  of  division  in 
which  the  heirs  of  Hetty  Taylor  were 
to  be  regarded  as  a  unit. 

In  Bivens  v.  Phifer  (1855)  47  N.  C. 
(2  Jones,  L.)  436,  where  testator, 
aftor  making  certain  provisions  for 
his  wife,  directed  property  not  otiier- 
wise  disposed  of  to  be  sold  and  the 
proceeds  divided  as  follows:  "Item, 
my  will  and  desire  is  that  my  son 
Matthew  Phifer's  heirs,  my  son  David  - 
Phifer's  heirs,  my  son  Ezra  Phifer's 
heirs,  my  son  McCallum  Phifer,  my 
daughter  Rachel  Bivens's  heirs,  my 
daughter  Marttia  Craig's  heirs,  each 
receive  as  much  of  my  estate  as  the 
value  of  my  land  given  to  my  wife; 
then  beloved  wife,  Elizabeth  Phifer, 
and  the  above-named  heirs,  with  the 
exception  hereinafter  named,  to  share 
and  share  alike,"  it  was  held  that  al- 
though, if  the  clause  above  quoted  had 
stood  alone,  the  legatees  would  take 
per  capita  and  not  per  stirpes,  the 
fact  that  the  manifest  purpose  of  the 
testator  of  providing  liberally  for  his 
wife  would  be  defeated  by  a  per  capita 
division,  and  that  such  a  division 
would  operate  to  the  prejudice  of  his 
son  McCallum,  who  was  a  man  with  a. 
family  of  children,  warranted  a  con- 
trary construction. 

In  Ashbumer's  Estate  (1894)  159 
Pa.  645,  28  Atl.  361,  affirming  (1893) 
14  Pa.  Co.  Ct.  R.  59,  2  Pa.  Dist.  Rep. 
828,  where  testatrix,  who  died  leaving 
two  daughters  and  the  children  of  two 
deceased  sons,  gave  certain  property 
"to  my  daughters,  Harriet  E.  Tucker 
and  Maria  B.  Osborne,  and  the  chil- 
dren and  heirs  of  my  sons,  Benjamin 
and  Charles  B.  Ashbnmer,  to  be  di- 
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vided  equally  between  them,"  it  wsb 
held  that  the  word  '*heira''  implied 
representation,  that  its  meaning  was 
not  changed  by  being  coupled  with 
tkB  word  "children,"  and  that  its  ef- 
fect was  not  altered  by  the  direction 
to  divide  "equally  between  Uiem/' 
since  such  words  are  no  less  appropri- 
ate to  a  division  among  classes  than 
a  division  among  individuals;  and  ac- 
cordingly that  the  children  of  the 
deceased  son  took  per  stirpes. 
.  In  Wootten's  Estate  (1916)  253  Pa. 
136,  97  Atl'1066,  where  testatrix,  who 
by  her  will  had  given  her  estate  to 
her  five  brothers,  by  codicil  declared 
that  the  shares  of  two  of  than,  who 
had  deceased,  "shall  divert  to  Howard 
L.  Hoff  [one  of  her  brothers],  their 
heirs  or  assigns,  share  and  share 
alike,"  it  was  held  that  the  children 
of  the  two  deceased  brothers  were  re- 
ferred to  by  the  words  "their  hein 
or  assigns,"  and  that,  as  they  and  the 
brother  named  stood  in  different  de- 
grees of  relationship  to  the  testatrix, 
the  distribution  must  be  per  stirpes. 

In  Swinburne's  Petition  (1888)  16 
R  L  208,  14  Atl.  830,  where  testator, 
having  seven  living  children  and  one 
who  had  died  leaving  two  children, 
gave  his  residuary  estate  **to  [naming 
one  of  his  children],  the  legal  heirs 
of  [the  deceased  son],  and"  the  other 
children  named,  "share  and  share 
alike,  to  them  their  heirs  and  assigns 
forever,"  adding:  "Should  either  of 
my  above-named  children  die  leaving 
any  legal  heirs  bom  of  their  own  body, 
tiien  I  give  their  shares  after  their 
death,  to  my  then-living  heirs,"  it  was 
held  that  the  intention  of  the  testator 
to  have  the  children  of  his  deceased 
son  take  representatively  as  a  unit, 
rather  than  individually,  was  too 
clearly  manifested  by  the  significant 
choice  of  the  words  "legal  heirs"  to 
designate  them,  and  by  the  entire 
'Structure  of  the  bequest,  to  allow  the 
words  "share  and  share  alike"  to  con- 
trol, inasmuch  as  the  latter  expression 
may  be  satisfied  by  an  equali^  in  di- 
vision among  classes,  and  as  it  is 
usually  intended  not  so  much  to  direct 
equality  between  the  legatees,  as  to 
denote  an  intent  to  have  the  legatees 


take  as  tenants  in  common  instead  of 
as  joint  tenants. 

In  Farley  v.  Farley  (1908)  121 
Tenn.  824,  116  S.  W.  921,  where  testa- 
trix devised  the  remAin^  of  her  real 
estate  "to  James  Oabonk  and  heirs  of 
Lucy  Farley  equally,"— James  Osbum 
being  a  nephew,  and  I^cy  Farley  a 
niece  who  was  deceased, — ^it  was  held 
that  as  it  was  impossible  for  the  tes- 
tatrix to  foresee  who  would,  at  the 
time  of  her  death,  answer  the  descrip- 
tion of  heirs  at  law  of  Lucy  Farley, 
the  word  "heirs"  must  be  taken  in  its 
ordinary  technical  signification,  and 
accordingly  that  the  division  must  be 
per  stirpes. 

In  Wood  V.  Armour  (1866)  12  Ont. 
Rep.  146,  where  testator  directed  all 
his  property  to  be  "equally  divided 
between  my  children  or  their  heirs, 
that  is,  the  heirs  of  my  son  Gilbert 
and  daughter  Sarah,  now  deceased, 
and  my  son  John,  Mary  Jane,  and 
Hannah,  or  their  heirs.  Should  any  of 
my  said  heirs  not  be  of  age  at  my 
death,  my  executors  are  to  place  their 
legacies  in  some  of  the  banks  of  On- 
tario, until  the  said  heirs  are  of  age," 
it  was  held  that,  as  the  testator  had 
shown  that  he  used  the  term  "heirs" 
as  meaning  "children,"  no  implication 
as  to  a  devise  per  stirpes  could  be 
drawn  from  such  use;  and  that,  as  the 
children  of  the  deceased  son  and 
daughter  took  in  their  own  right,  and 
as  an  equal  division  was  directed,  they 
took  per  capita. 

q.  Under  a  bequest  to  peraona  standing 
in  unequal  degrees  of  r^aHonShip. 

1.  In  general. 

Although  the  fact  that  all  the  bene- 
ficiaries stand  in  the  same  degree  of 
relationship  is  a  circumstance  tending 
to  support  a  per  capita  division  (see 
Payne  v.  Bosser  (1876)  53  Ga.  662; 
Brown  v.  Brown  (1869)  6  Bush  (Ky.) 
648;  Van  Gallow  v.  Brandt  (1912)  168 
Mich.  642,  184  N.  W.  1018;  Re  Ver- 
pUnck  (1888)  91  N.  Y.  439;  Kiric- 
patrick  V.  Rogers  (1848)  41  N.  C.  (6 
Ired.  Eq.)  130;  Ex  parte  Brogden 
(1920)  180  N.  C.  157,  104  S.  E.  177; 
Broermann  v.  Kessling  (1914)  6  Ohio 
App.  7;  Brundage's  Estate  (1908)  36 
Pa.  Super.  Ct.  211;  Senger  v.  Senger 
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(1886)  81  Va.  687),  there  being  a  pre- 
sumpUon  that,  when  the  beneflciariee 
are  in  equal  degrees  of  relationship  to 
the  testator,  his  affection  for  each  is 
eQoal,  and  therefore  he  will  desire  to 
beaefit  each  equally  (Osbam's  Ap- 
peal (1884)  104  Pa.  637),  and  the  fact 
of  equal  relationship  is  to  be  taken 
into  consideration  in  cases  where  the 
intent  of  the  testator  is  at  all  doubtful 
(Ex  parte  Brogden  (1920)  180  N.  C. 
157,  104  S.  E.  177) ;  and  although  it 
has  been  said  that,  if  beneficiaries  un- 
der  a  will  are  of  different  degrees  of 
relationship,  the  presnmption  ordi- 
narily is  that  the  two  classes  should 
not  be  benefited  equally,  unless  the  in- 
tention that  they  should  be  may  be 
clearly  and  unequivocally  gathered 
from  the  instrument  itself  (Bayley  v. 
Beekman  (1909)  183  App.  Div.  888, 
118  N.  Y.  Supp.  286.  affirmed  without 
(pinion  in  (1910)  197  N.  Y.  693,  91 
N.  G.  1110),  and  that,  in  each  a  case, 
when  the  language  of  the  will  leaves 
the  clause  of  distribution  in  doubt,  or 
the  language  does  not  exclude  a  dis- 
tribution per  stirpes,  then  the  will 
must  be  construed  as  intending  a  dis- 
tribution per  stirpes,  and  not  per  cap- 
ita (Laisure  t.  Richards  (1913)  66 
lad.  App.  301,  103  N.  E.  679),  the  ma- 
jority of  cases  regard  the  fact  that 
they  atand  in  unequal  degrees  of  re- 
iatioDship  as  insufficient  to  affect  the 
construction  imported  by  the  lan- 
guage used.    (White  v.  White  (1916) 
168  Ky.  752,  182  S.  W.  942;  Courtenay 
T.  Courtenay  (1921)  —  Hd.  — ,  113 
AtL  717;  Russell  v.  Welch  (1921)  287 
Mass.  261,  129  N.  E.  422;  Farmer  v. 
Khnball  (1866)  46  N.  H.  435,  88  Am. 
Dec.  219;  Dible's  Estate  (1875)  81 
*Pa.279;  Penne/s  Estate  (1898)  159 
Pa.  346,  28  Atl.  255;  Jose  v.  Uson 
(1914)  27  PhUippine^  73;  Wessenger 
V.  Hunt  (1857)  30  S.  C.  Eq.  (9  Rich.) 
459;  Perdae  t.  Starkey  (1916)  117  Va. 
806,  86  S.  E.  158,  Ann.  Cas.  1916C, 
409;  Baker  v.  Baker  (1847)  6  Hare, 
269.  67  Eng.  Reprint,  1168,  11  Jur. 
585;  Turner  v.  Hudson   (1847)  10 
fieav.  222.  60  Eng.  Reprint,  668,  16  L. 
J.Ch.  N.  S.  180).  *mere  a  legacy  is 
to  several,  whatever  may  be  their  re- 
lation to  each  other,  or  however  the 
Statute  of  Distribution  might  operate 
16  A.L.E^7. 


upon  such  relation,  equality,  is  the 
rule,  unless  the  testator  has  estab- 
lished a  different  one."  Crow  v.  Crow 
(1829)  1  Leigh  (Va.)  74. 

As  is  said  in  Johnston  v.  Knight 
(1896)  117  N.  C  122,  28  S.  E.  92,  it 
is  not  enough  to  warrant  a  division 
per  stirpes  that  the  contrary  con- 
struction will  give  persons  standing 
in  a  more  remote  relation  a  larger 
share  than  those  standing  in  a  nearer 
relation  to  the  testator.  "Testators 
usually  divert  the  line  of  distribution 
from  that  marked  out  by  the  law  for 
descent  and  distribution,  and  no 
doubt  do  so  'in  the  light  of  surroand- 
ing  circumstances.' " 

Thus,  a  tenancy  in  common  between 
"children"  and  "grandchildren"  who 
are  to  take  "equally"  is  necessarily  a 
gift  to  each  individual,  as  such,  and 
the  distribution  must  be  per  capita. 
Bryant  v.  Scott  (1836)  21  N.  C.  (1 
Dev.  &  B.  Eq.)  166,  28  Am.  Dec.  690. 

Whenever  property  is  devised  to 
children  and  grandchildren,  or  to 
brothers  and  sisters  and  nephews  and 
nieces,  to  be  equally  divided  between 
them,  and  the  devisees  are  individu^ 
ally  named,  they  take  per  capita,  and 
not  per  stirpes.  When  the  devise  Is  to  « 
them  by  n^e,  they  take  in  th^r  own 
right,  and  not  as  the  representatives 
of  another;  the  devise  is  made  to  th^ 
nominatim;  they  are  personse  desig- 
natsB.  and  they  claim,  not  as  repre- 
senting  their  ancestor,  although  in  the 
will  as  a  descrlptio  personie  they  may 
have  been  dietingnished  as  hia  chil- 
dren, but  in  their  own  right,  inas- 
much as  the  testator  has  named  their 
specially  and  personally,  as  tiiose  who 
have  the  legal,  personal,  and  individu- 
al right  to  the  benefit  conferred  by 
the  will.  Doe  ex  dem.  Kean  v.  Roe 
(1836)  2  Harr.  (Del.)  103,  29  Am. 
Dec.  336. 

K«Tiew  of  tke  deolsieas. 

In  Farmer  v.  Kimball  (1866)  46  N. 
H.  435,  88  Am.  Dec.  219,  where  tes- 
tatrix, who  died  unmarried,  leaving 
BO  brother  or  sister,  or  any  descend? 
ants  of  the  brother  or  sister,  surviv- 
ing, and  who  left  real  property,  about 
$18,000  of  which  was  derived  from  her 
mother's  side,  $14,000  from  her  fa- 
ther's side,  and  a  personal  estate  of 
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about  $6,000  which  she  had  herself 
accumulated,  gave  her  residuary  es- 
tate "unto  my  cousins  and  the  chil- 
dren of  my  mother's  cousins  .  .  . 
to  be  equally  divided  between  them." 
She  had,  at  the  time  of  her  decease,  20 
cousins,  and  about  129  children  of  her 
mother's  cousins.  Some  of  her  cousins 
and  most  of  the  children  of  her  moth- 
er's cousins  were  personally  unknown 
to  her.  It  was  held  that  the  use  of 
the  word  "between,"  and  the  repeti- 
tion of  tiie  preposition  "to,"  the  dif- 
ference in  the  degree  of  kinship  of  the 
legatees,  and  the  facts  as  to  Uie 
sources  of  the  property,  afforded  no 
certain  inference  of  an  intention  to 
divide  the  residue  by  classes,- sufficient 
to  prevent  the  application  of  the  well- 
settled  general  rule  that,  under  a  gift 
to  one  and  the  children  of  another, 
the  persons  entitled  take  per  capita. 

In  Feuney'a  Estate  (1893)  159  Pa. 
346,  28  Atl.  256,  where  testator  direct- 
ed his  residuary  estate  to  be  "dis- 
tributed, share  and  share  alike,  to  the 
following  persons  if  they  are  living 
at  the  time  of  my  death,  namely:  To 
my  sister  Martha  J.  Houghton  one 
share,  and  to  my  stepdaughter  Olive 
J.  Smith  one  share,  and  to  each  of  my 
nephews  and  nieces  then  living  one 
share/*  it  was  held  that  the  word 
"each"  separated  the  class  into  indi- 
viduals, and  therefore  that  the 
nephews  and  nieces  took  per  capita. 

In  Perdue  v.  Sterkey  (1915)  117  Va. 
.806,  86  S.  E.  168,  Ann.  Cas.  1916C, 
409,  where  testator  gave  his  residu- 
ary estate  unto  certain  persons 
named,  "and  S.  L.  Holland's  daugh- 
ers"  by  his  first  wife,  **to  be  equally 
divided  between  them,"  it  was  bald 
that,  in  the  absence  of  anjrtliing  else 
in  the  will  indicating  a  different  in- 
tention, the  legatees  described  as  "S. 
L.  Holland's  daughters"  took  per  cap- 
ita, and  not  as  a  class,  notwithstand- 
ing they  stood  in  a  different  degree 
of  relationship  to  the  testator  than 
did  the  other  persons  named  as  resid- 
uary legatees. 

In  Wessenger  v.  Hunt  (1866)  30  3. 
C.  Eq.  (9  Rich)  459,  where  testator 
gave  the  residue  of  his  estate  to  his 
wife  for  life,  and  directed  that  at  her 
death  it  should  be  "equally  divided 


amongst  my  children  and  grandchil- 
dren, except  Howell  Jeffries,  son  of 
my  daughter  Sarah  (as  his  uncle, 
Howell  L.  Jeffries,  has  promised  to 
provide  for  him),  and  my  daughter 
Maria  (having  given  her  as  much  as 
I  intend  her  to  have  out  of  my  es- 
tate)," it  was  held  that  the  exclusion 
of  Maria,  as  having  had  her  share, 
was  not  sufficient  to  show  that  the 
testator  meant  that  division  should 
be  per  stirpes  rather  than  per  capita, 
according  to  the  ordinary  meaaing  of 
the  words  used. 

In  Baker  v.  Baker  (1847)  6  Hare, 
269,  67  Eng.  Reprint,  1168*  11  Jar. 
685,  where  testator  gave  a  sum  of 
money  "unto,  between,  and  among,  my 
said  brother  and  my  sisters  and  my 
nephews  and  nieces  living  at  the  time 
of  the  decease  of  my  said  wife,  in 
equal  shares  and  proportions,"  it  waa 
held  that  the  legatees  took  per  capita. 

In  Turner  v.  Hudson  (1847)  IQ 
Beay.  222.  50  Eng.  Reprint,  668,  16  L. 
J.  Ch.  N.  S.  180,  where  testator  be- 
queathed the  residue  of  his  estate  up- 
on trust  to  convert  into  money  and 
distribute  the  same  in  equal  shares 
and  proportions  between  and  among 
each  and  every  of  his  brothers  and 
sisters,  and  such  of  their  children  as 
should  be  thaa  living,  the  parents  and 
children  to  be  classed  together  and  to 
share  in  equal  proportions,  it  was 
held  that  the  testator  intended  a  divi- 
sion among  a  class  composed  of  the 
brothers  and  sisters  and  their  chil- 
dren then  living,  to  be  divided  per 
capita. 

S.  To  persons  atandtng  in  a  certain  re- 
UUton  and  children  (or  grandchU^ 
dren)  of  others  tn  the  aame  reUitUm. 

For  instances  of  bequests  to  per- 
sons named  and  the  children  of  oth- 
ers, in  which  the  relationship  of  the 
beneficiaries  does  not  appear,  see  III. 
0,  supra. 

For  instances  of  bequests  to  per- 
sons living  and  the  children  of  any 
deceased,  see  III.  v,  infra. 

Another  rule,  which  is  in  effect  but 
a  particular  aspect  of  the  rule  stated 
in  the  preceding  subdivision,  is  that, 
by  a  gift  to  a  person  described  aa 
standing  in  a  certain  relation  to  the 
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testator  and  the  children  of  another 
person  standinsr  in  the  safhe  relation, 
the  objects  of  the  i^ift  take  per  capita, 
and  not  per  stirpes;  and  therefore 
each  child  of  the  latter  person  takes 
a  share  equal  to  the  share  of  the  first 
person. 

AlabawL  —  Howard  Howard 

(1857)  30  Ala.  391;  Smith  v,  Aahurst 
(1859)  34  Ala.  208  (obiter). 

Delaware. — Doe  ex  dem.  Kean  v.  , 
Roe  (1836)  2  Harr.  103,  29  Am.  Dec. 
336. 

Kentucky.— Wells  v.  Newton  (1868) 
4  Bash,  168. 

Maryland.— Maddox  v.  State  (1816) 
4  Harr.  &  3.  539;  Brittain  v.  Carson 
(1877)  46  Md.  186. 

Massachusetts. — Balcom  v.  Haynes 

(1876)  14  Allen,  204. 

Mi^issiiqki.  —  Crawford  v.  Redus 

(1877)  54  Miss.  700. 

New  Jeiaey.  —  Smith  t.  Curtis 
(1862)  29  N.  J.  L.  845;  Fisher  v. 
Skillraan  (1867)  18  N.  J.  Eq.  229; 
Macknet  v.  Macknet  (1873)  24  N.  J. 
Eq.  277;  Thornton  v.  Roherts  (1879) 
30  N.  J.  Eq.  473. 

New  York.— Ferrer  v.  Pyne  (1880) 
81  N.  Y.  281,  affirming  (1879)  18  Hun, 
411;  Vincent  v.  Newhouse  (1881)  83 
N.  Y.  506;  Re  Farmers'  Loan  &  T.  Co. 
(1914)  213  N.  Y.  168,  2  A.L.R.  910, 
107  N.  E.  340;  Lee  v.  Lee  (1863)  16 
Abb.  Pr.  127,  39  Barb  172;  Myres  v. 
Myres  (1862)  23  How.  Pr.  410;  Run- 
ner v.  Storm  (1844)  1  Sandf.  Ch.  357; 
Re  Walker  (1903)  39  Hise.  680,  80  N. 
Y.  Supp.  663;  Re  Griswold  (1908)  42 
Misc.  230,  86  N.  Y.  Supp.  260;  Be 
Title  Guarantee  ft  T.  Co.  (1913)  81 
Uisc.  106,  142  N.  Y.  Supp.  1070,  modi- 
fied in  (1913)  159  App.  Div.  803,  144 
N.  Y.  Supp.  889,  which  is  affirmed  in 
(1914)  212  N.  Y.  651,  106  N.  E.  1043. 

North  Carolina. — Harris  v.  Philpot 
(1848)  40  N.  C.  (6  Ired.  Eq.)  324; 
(Sleeves  v.  Bell  (1864)  64  N.  C.  (1 
Jones,  Eq.)  234;  Gilliam  t.  Under- 
wood (1856)  66  N.  C.  (3  Jones  Eq.) 
100;  Roper  v.  Roper  (1859)  58  N.  C. 
(5  Jones,  Eq.)  16,  75  Am.  Dec.  427; 
Waller  v.  Forsythe  (1868)  62  N.  C. 
(PhiU.  Eq.)  353. 

Pennsylvania.  —  Osburn's  Appeal 
(1884)  104  Pa.  637;  Ashbumer^s  Es- 
Ute  (1894)  159  Fa.  546.  28  Atl.  861; 


Scott's  Estate  (1894)  163  Pa.  166,  29 
Atl.  877;  Cutler  v.  Ritchie  (1904)  21 
Lane.  L.  Rev.  331;  Senworthey's  Es^ 
tate  (1898)  19  Pa.  Diat.  R.  986. 

South  Carolina. — Barksdale  v.  Mao« 
beth  (1866)  28  S.  C.  Eq.  (7  Bich.> 
125;  Dupont  v.  Hutchinson  (1868)  81 
S.  C.  Eq,  (10  Rich.)  1. 

Virginia.— Hoxton  v.  Griffith  (1868) 
18  Gratt.  674;  Perdue  v.  Starkey 
(1916)  117  Va.  806,  86  S.  E.  158,  Ann. 
Cas.  1916C.  409. 

England.  —  Northey  v.  Strange 
(1716)  1  P.  Wms.  340,  24  Eng.  Re- 
print, 416;  Blackler  v.  Webb  (1726)  2 
P.  Wms.  383,  24  Eng.  Reprint,  777; 
Williams  v.  Yates  (1837)  Cooper,  Pr, 
Cas.  177,  47  Eng.  Reprint,  464,  1  Jur. 
610;  Tyndale  v.  Wilkinson  (1856)  2S 
Beav.  74,  53  Reprint,  29,  2  Jur.  N.  S. 
963,  4  Week.  Rep.  696;  Payne  v.  Webb 
(1874)  31  L.  T.  N.  S.  637,  22  Week. 
Rep.  43. 

Canada. — ^Wood  v.  Armour  (1886) 

12  Ont.  Rep.  146. 

In  Hoxton  v.  Griffith  (Va.)  supra, 
it  is  said  that  the  substance  of  this 
rule  of  construction  is  that,  in  the 
absence  of  explanation,  the  children 
in  such  a  case  are  presumed  to  be 
referred  to  as  individuals,  and  not  as 
a  class,  and  that  the  relationship  ex- 
isting between  the  parties,  and  the 
operation  which  the  statute  would 
have  upon  those  relations  in  case  of 
intestacy,  are  not  sufficient  to  control 
this  presumption. 

In  Ashburner's  Estate  (1894)  169 
Pa.  645,  28  Atl.  861,  it  is  said :  "A  be- 
quest to  a  designated  person  and  tlie 
children  of  another  is  a  gift  to  ascer- 
tained individuals,  which,  in  the 
absence  of  evidence  of  a  contrary  in- 
tent, is  said  to  confer  an  equal  share 
upon  all  alike;  and  the  mere  fact  that 
the  parent  of  the  children  is  dead,  and 
that  be  bore  the  same  relation  to  the 
testator  that  the  designated  donee 
does,  or  that,  had  there  been  no  will, 
the  parties  would  have  taken  per 
stirpes  under  the  intestate  laws,  does 
not  change  the  result." 

And  in  Perdue  v.  Starkey  (Va.)  su- 
pra, it  is  said  that  the  operation  which 
the  statute  would  have  in  case  of  in- 
testate is  not  sufficient  to  overcome 
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the  presumption  that  a  per  capita  dis- 
tribution was  intended. 

In  Wells  V.  Newton  (1868)  4  Bush 
(Ky.)  168,  tile  court,  in  holding  that 
tiie  assumed  unreasonableness  of  giv- 
ing to  a  grandchild  as  much  as  to  a 
child  could  not  control  or  neutralize 
the  constniction  of  the  testamentary 
language,  said:  "In  many  cases  it 
might  be  unreasonable  not  to  do  so. 
Jacob  thought  so  as  to  Ephraim  and 
Manasseh,  and  there  may  have  been 
as  satisfactory  reasons  in  the  case 
now  litigated  as  there  were .  in  the 
more  illustrious  precedent  crystal- 
lized in  the  Bible.  We  can  suppose 
cases  in  which  equal  distribution 
-amonfif  children  and  some  grandchil- 
dren would  be  natural  and  just." 

In  Collins  v.  Feather  (1903)  52  W. 
Ya.  107,  61  L.R.A.  660,  94  Am.  St 
Hep.  912,  43  S.  E.  323,  it  was  said, 
with  reference  to  a  contention  that  a 
per  capita  division  giving  each  of  the 
children  of  a  deceased  daughter  of 
the  testator  a  larger  amount  than  his 
living  daughters  would  receive  would 
be  inequitable  and  unjust:  "But  how 
are  we  to  determine  what  were  the 
views  of  the  testator  concerning  the 
equity  of  the  distribution  of  his  prop- 
erty T  Hay  he  not  have  said:  'These 
grandchildren  are  motherless.  Some 
of  them  are  infants  and  helpless. 
Their  necessities  and  their  helpless- 
ness demand  more  ample  provision  for 
them  than  for  the  married  daug4i- 
ters.' " 

The  rule,  however,  has  been  regard- 
ed with  disfavor  by  some  courts. 

In  Haas  v.  Atkinson  (1892)  9 
Mackey  (D.  C)  537,  the  court  refused 
to  follow  the  rule,  saying:  "If  the 
question  whether  the  old  rule  is  of 
binding  authority  were  to  be  decided 
by  weight  of  authority,  we  should  not 
feel  bound  to  conform  to  it;  but,  apart 
from  the  weight  of  authority,  we  con- 
ceive that  the  intent  of  snc^  a  provi- 
sion as  this  is  not  the  proper  subject 
of  a  rule  of  interpretation.  We  feel 
at  liberty,  therefore,  to  consider  the 
circumstances  of  this  bequest,  as  well 
as  its  language.  It  is  manifest  that 
family  affection  was  the  controlling 
impulse  of  this  bequest,  and  this  ele- 
ment Is  to  be  considered  in  determin- 


ing what  the  testatrix  intended  to  do 
in  accordance  with  that  motive.  It  is, 
on  the  one  hand,  consistent  with  that 
motive  that  the  children  of  a  niece 
whom  the  testatrix  remembered  with 
affection  should  be  placed  in  tiieir 
mother's  stead,  and,  on  the  other,  im- 
probable that  the  shares  of  the  bene- 
ficiaries should  increase  as  their  con- 
sanguinity became  more  remote.  At 
the  same  time  equal  division  was  just 
as  applicable  to  the  objects  of  her 
care,  if  we  suppose  three  of  those  ob- 
jects to  have  been  individuals  and  the 
fourth  a  group,  as  it  would  be  if  we 
suppose  all  the  parties  to  have  been 
intended  individually.  It  may  be  said 
further  that,  while  it  is  not  probable 
that  the  testatrix  would  enlarge  her 
gift  as  the  kinship  of  the  recipients 
receded,  it  is  not  natural,  and  there- 
fore not  probable,  that  those  who 
remained  nearest  should  suffer  dimi- 
nution of  her  regard  by  the  appear- 
ance of  more  remote  kindred.  In  the 
absence  of  distinct  expressions  to  the 
contrary,  we  think  that  these  consid- 
erations are  a  safer  guide  in  deter- 
mining what  the  testatrix  meant  by 
an  equal  division  between  her  nearest 
kindred  and  the  children  of  one  who 
had  stood  in  the  same  degree,  than 
the  English  rule  would  be.*' 

And  see  also,  in  this  connection, 
the  reported  case  (Dollander  v. 
Dhaehess,  ante,  8),  and  Lachland  v. 
Downing  (1850)  11  B.  Mon.  (Ky.)  32. 

In  Henry  v.  Thomas  (1888)  118  ind. 
23,  20  N.  E.  619,  it  is  said  that  the 
rule  that  when  a  devise  or  bequest  is 
made  to  "my  son  A  and  the  children 
of  my  son  B,"  the  children  of  B  take 
per  capita,  has  been  so  far  abrogated 
by  the  courts  of  the  different  states 
that  it  no  longer  has  any  practical 
force  in  the  construction  of  wills,  and 
that  l^e  weight  of  authority  is  to  the 
effect  that  the  beneficiaries  take  per 
stirpes,  unless  the  language  used  in 
the  devise  or  bequest  is  such  as  to 
exclude  that  intention. 

In  Ferrer  v.  Pyne  (1880)  81  N.  Y. 
281,  it  is  said  that  the  rule  that  where 
a  gift  is  made  to  a  person  described 
as  standing  in  a  certain  relation  to 
the  testator,  and  to  the  children  -of 
another  person  standing  in  the  same 
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relation,  they  take  per  capita,  has  in 

modem  times  been  applied  with  re- 
lactanee,  by  some  courts  because  it 
had  become  a  rule  of  property,  and  by 
others  out  of  deference  to  its  sup- 
posed autiiority;  but  that,  in  many  if 
not  in  all  cases,  with  open  protest, 
while  by  others  it  has  been  wholly 
rejected.  The  court,  however,  found 
it  nnneeessary  to  go  to  the  extent  of 
rejecting:  it,  finding  in  the  context  in- 
dications of  a  contarary  intention. 

In  Graves  v.  Graves  (1889)  66  Hun, 
B8, 8  N.  Y.  Supp.  284,  affirmed  on  opin- 
ion below  in  (1891)  126  N.  Y.  636,  27 
N.  £.  411,  it  ia  said  that,  in  the  case  of 
a  beqnest  to  certain  persons  and 
the  children  of  others  Btanding  in  the 
same  relation  to  the  testator,  the 
court  wiU  favor,  in  case  of  doubt,  a 
construction  which  will  specifically 
give  as  nearly  as  possible  in  accord- 
ance with  the  Statute  of  Distribution. 

The  case  of  Blackler  v.  Webb  (1726) 
2  P.  Wffls.  888,  24  Eng.  RepHnt,  777, 
apon  which  the  general  rale  of  con- 
struction is  based,  ia  impliedly  criti- 
cized in  Boome  v.  Counter  (1822)  6 
N.  J.  L.  Ill,  10  Am.  Dec.  890,  where 
the  chief  justice  spoke  of  it  as  "a  very 
extraordinary  decision,  and  such  a 
one  as  I  think  would  hardly  be  made 
by  any  court  at  this  day,"  and  as  one 
to  be  followed  only  in  cases  exactly 
like  itself.  In  Bisson  t.  West  Shore 
R.  Co.  (1894)  143  N.  Y.  125,  38  N.  E. 
104,  the  court,  speaking  with  refer- 
ence to  Blackler  v.  Webb  (Eng.)  su- 
pra, said:  "That  case,  though  the 
nibjeet  of  much  criticism,  has  never 
been  rejected  as  an  authority  in  this 
state.  Its  existence  as  a  rule  of  con- 
section  has  been  recognized;  but  its 
application  has  been  closely  confined 
to  cases  where  nothing  in  the  context 
of  the  will  can  be  referred  to,  to  con- 
trol the  language  of  a  devise  or  be- 
quest which  places  all  the  persons 
who  are  to  benefit  by  it  upon  an  equal- 
ity, irrespective  of  their  different  de- 
grees of  relationship  to  the  testator. 
Undoubtedly,  and  very  Justly,  that 
rule  has  yielded,  and  should  yield,  as 
it  has  been  said,  to  a  very  faint 
glimpse  of  a  different  intention  in  the 
context.'  **  , 
All  courts  concede  that  the  role  will 


yield  to  a  very  faint.-^fliinpbft  of 'v  con-  ' 
trary  intention  in  the  cont^. 

See  Balcom  v.  Haynes  (1867)  14 
Allen  (Mass.)  204  (in  which  it  is  said 
that  the  rule  that  by  a  gift,  either  to 
ttie  children  of  several  persons,  or  to 
a  person  described  as  standing  in  a 
certain  relation  to  the  testator  and 
the  children  of  another  person  stand- 
ing in  the  same  relation,  the  objects 
of  the  gift  take  per  capita,  and  not  per 
stirpes,  has  perhaps  been  adopted  and 
adhered  to  by  the  courts,  rather  from 
the  importance  of  having  some  rule  of 
interpreting  phrases  so  frequently 
used  by  testators,  than  from  any 
strong  or  preponderating  reason  in 
its  favor) ;  Burnet  v.  Burnet  (1879) 
30  N.  J.  Eq.  696;  Van  Houten  v.  Hall 
(1907)  73  N.  J.  Eq.  884,  67  Atl.  1052; 
Re  Walker  (1903)  39  Misc.  680,  80  N. 
Y.  Supp.  663;  Re  Title  Guaranty  & 
T.  Co.  (1918)  81  Misc.  106,  142  N.  Y. 
Supp.  1070.  modified  in  (1918)  159 
App.  DiT.  80S,  144  N.  Y.  Supp.  889, 
which  is  affirmed  in  (1914)  212  N.  Y. 
561,  106  N.  E.  1043;  Osbum's  Appeal 
(1884)  104  Pa.  687;  Kenworthey's  Es- 
tate (1898)  19  Pa.  Dist.  R.  986; 
Barksdale  v.  Macbeth  (1855)  28  S.  C 
Eq.  (7  Rich.)  125. 

In  Scotf  s  Estate  (1894)  168  Pa.  165, 
29  Atl.  877,  it  is  said  that  in  Pennsyl- 
vania a  contrary  iutoit  which  vrill 
overcome  the  role  that,  where  there  is 
a  testamentary  gift  to  one  person  and 
to  the  children  of  another  person  who 
stand  in  the  same  relation  to  the  tes- 
tator, the  donee  takes  per  capita,  is 
inferred  wher^  under  the  intestate 
laws  which  are  always  resorted  to  in 
cases  of  donbtful  interpretation,  the 
distribution  would  be  made  per 
stirpes,  as  in  the  case  of  a  gift  to  a 
son  or  brother  of  the  testator,  and  to 
the  children  or  heirs  of  a  deceased  son 
or  brother;  but  that  where  the  gift  is 
to  persons,  or  classes  of  persons,  who 
stand  in  the  same  relation  to  the  tes- 
tator, tiie  analogy  furnished  by  the 
intestate  laws  indicates  a  division  per 
capita. 

See  also,  to  the  same  effect,  Sipe's 
Estate  (1906)  30  Pa.  Super.  Ct.  145. 

In  Raymond  v.  Hillhouse  (1878)  45 
Conn.  467.  29  Am.  Bep.  688,  the  court 
said  of  the  rule  that,  when  a  devise 
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or' bequest'  is-AiAde^  "to  my  son  A  and 
the  children  of  my  son  B,"  the  chil- 
dren of  B  take  per  capita:  "If  the 
above  rule  is  bo  easily  set  aside,  it 
would  seem  equally  reasonable  that  it 
should  also  yield  to  the  presumption 
in  favor  of  the  natural  heirs  or  next 
of  kin,  for  a  distribution  according  to 
the  statute,  in  all  cases  where  the  lan- 
guage of  the  will  is  consistent  with 
such  a  distribution,  and  the  real  in- 
tention of  the  testator  is  in  doubt." 

And  in  White  v.  Holland  (1893)  92 
Ga.  216,  44  Am.  St.  Rep.  87,  18  S.  E. 
17,  it  is  said  that  if  the  rule  that, 
where  there  is  a  devise  or  bequest  to 
a  given  person  and  the  children  of  an- 
other person  standing  in  the  same  re- 
lation to  the  testator,  they  take  per 
capita,  yields  to  a  very  faint  glimpse 
of  a  different  intention  in  the  con- 
text, it  would  seem  that  it  ought  also 
to  yield  where  there  is  evidence  out- 
side of  the  will  going  to  show  a  dif- 
ferent intention  on  the  part  of  the 
testator. 

A  direction  that  the  children  shall 
take  their  parent's  share  clearly  re- 
quires a  per  stirpes  division.  See 
Shinn  v.  Motley  (1857)  66  N.  C  (3 
Jones,  Eq.)  490. 

Where  the  context  shows  that  the 
testator  meant  to  deal  equally  be- 
tween a  son  and  the  children  of  a 
deceased  son,  and  make  such  children 
stand  in  their  father's  stead,  the 
force  of  the  word  "equally,"  in  a 
residuary  gift  to  the  son  and  grand- 
sons, is  overcome.  Martin  v.  Gould 
(1832)  17  N.  C.  (2  Dev.  Eq.)  305. 

For  instances  in  which  the  context 
was  held  to  show  that  the  children 
were  to  take  as  a  unit,  see  the  follow-- 
ing  cases: 

Connecticut. — Lyon  v.  Acker  (1866) 
33  Conn.  222;  Raymond  v.  Hillhouse 
(1878)  45  Conn.  467,  29  Am.  Rep.  688; 
Geery  v.  Skelding  (1898)  62  Conn. 
499,  27  Atl.  77. 

Georgia.— Randolph  v.  Bond  (1862) 
12  Ga.  362;  Fraser  v.  Dillon  (1887)  78 
Ga.  474,  3  S.  E.  695;  White  v.  Holland 
(1893)  92  Ga.  216,  44  Am.  St.  Rep. 
87,  18  S.  E.  17. 

Kentucky.— Luke  V.  Marshall  (1831) 
6  J.  J.  Marsh.  363;  Gulley  v.  LiUard 
(1911)  145  Ky.  746,  141  S.  W.  68. 


ORTS,  ANNOTATED.        [16  A.L.R. 

Michigan.— -Eyer  v.  Beck  (1888)  70 
Mich.  179,  38  N.  W,  20. 

Mississippi.  —  Nichols  v.  Denny 
(1859)  37  Miss.  59. 

New  York, — Ferrer  v.  Pyne  (1880) 
81  N.  Y.  281;  Vincent  v.  Newhouse 
(1881)  83  N.  Y.  505;  Re  Farmers' 
Loan  &  T.  Go.  (1914)  213  N.  Y.  168, 
2  A.L.R.  910,  107  N.  E.  340;  Re 
Stocum  (1905)  94  N.  Y.  Supp.  588. 

North  Carolina,  —  Martin  v.  Gould 
(1832)  17  N.  C.  (2  Dev.  Eq.)  306; 
Henderson  v.  Womack  (1849)  41  N. 
C.  (6  Ired.  Eq.)  437;  Pardu  v.  Givens 
(1844)  54  N.  C.  (1  Jones,  Eq.)  306; 
Gilliam  v.  Underwood  (1866)  66  N.  C. 
(3  Jones,  Eq.)  100;  Lockhart  t.  Lock- 
hart  (1857)  56  N.  C.  (3  Jones,  Eq.) 
205;  Roper  v.  Roper  (1859)  58  N.  C. 
(5  Jones,  Eq.)  16,  75  Am.  Dec.  427. 

Oregon. — Gerrish  v.  Hinman  (1880) 
8  Or.  348. 

Pennsylvania.  —  Minter's  Appeal 
(1861)  40  Pa.  Ill;  Risk's  Appoal 
(1866)  62  Pa.  269,  91  Am.  Dec.  166; 
Green's  Estate  (1891)  140  Pa.  253,  21 
Atl.  317;  Thompson's  Estate  (1901) 
10  Pa.  Dist.  R.  276;  Miller's  Estate 
(1904)  26  Pa.  Super.  Ct.  453;  Sipe'a 
Estate  (1906)  30  Pa.  Super.  Ct.  146. 

South  Carolina. — ^Ar^er  v.  Mandi^ 
(1881)  17  S.  C.  84. 

Virginia.  —  Hamlett  v.  Hamlett 
(1841)  12  Leigh,  360. 

England. — Davis  v.  Bennett  (1862) 
4  De  G.  F.  &  J.  327,  46  Eng.  Reprint, 
1209,  31  L.  J.  Ch.  N.  S.  337,  8  Jur.  N. 
S.  269,  5  L.  T,  N.  S.  815,  10  Week.  Rep. 
275;  Re  Walbran  [1906]  1  Ch.  64,  98 
L.  T,  N.  S.  745,  75  L.  J.  Ch.  N.  S.  105, 
64  Week.  Rep.  167. 

RsTlew  of  tlie  dedaloiM. 

In  Howard  v.  Howard  (1857)  80 
Ala.  391,  where  testator  directed  a 
share  of  his  property  to  "be  equally 
divided  between  my  half  brother, 
Samuel  J.,  and  half  sisters,  Mary  E., 
Anna,  Caroline  F.,  and  Gabriella 
Howard,  and  .the  children  of  my  full 
sisters  Nancy  Malinda  Rutherford,  de- 
ceased, and  Sarah  Mead;  my  said  half 
brother  and  half  sisters  and  the  chil- 
dren of  my  tvfo  said  whole  sisters,  to 
take  equally,  share  and  share  alike. 
Should  either  of  my  said  whole  sis- 
ters* children  be  dead  at  the  death  or 
marriage  of  my  dear  wife  leaving 
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eUldren,  they  shall  take  the  place  of 

their  deceased  parent/*  it  was  held 
that  the  children  of  the  two  sisters 
cf  the  whole  blood  took,  per  capita, 
eiioaily  with  the  brother  and  sisters 
«f  the  half  blood. 

hi  Lyon  t.  Acker  (1866)  33  Conn. 
222,  where  testator  devised  certain 
property  "to  my  three  daufirhters  and 
the  children  of  my  son,  Samuel  A. 
LyoD,  viz.  tnaminsr  the  daughters], 
and  the  children  of  my  son  Samuel  A. 
lyon  ...  to  them  and  their  as- 
Bigas  forever,  share  and  share  alike," 
it  was  held  that  as  the  names  and 
number  of  the  children  of  Samuel  did 
not  appear  in  the  will,  but  they  were 
referred  to  only  as  a  class,  they  took 
per  stirpes,  and  not  per  capita. 

In  Raymond  v.  Hillhouse  (1878)  46 
Conn.  467,  29  Am.  Rep.  688,  where  tes- 
tator gave  his  residuary  estate  "to  the 
following  named  persons,  to  be  divid- 
ed equally  among  them:  my  sisters 
Bachel  and  Sarah,  the  grandchildren 
of  my  deceased  brother  William,  and 
the  grandchildren  of  my  deceased  sis- 
ters Delia  and  Mary,  meaning  by  this 
to  include  all  said  grandchildren  liv- 
ing at  the  time  of  my  decease,"  it  was 
held  that  as  the  will  was  silent  as  to 
the  names  and  number  of  the  grand- 
children, they  beiBff  an  uncertain 
body  to  be  ascertained  at  the  time  of 
testator'a  death,  and  as  other  parts 
of  the  will  showed  that,  where  the  tes- 
tator had  in  mind  a  per  capita  distri- 
bution among  his  nephews  and  nieces, 
it  was  very  clearly  expressed,  the  gift 
yas  to  them  as  a  class,  notwithstand- 
ing the  employment  of  the  phrase  "the 
following  named  persons and  there- 
fore that  they  took  per  stirpes,  and 
not  per  capita. 

In  Geery  v.  Skelding  (1893)  62 
CnuL  499,  27  Atl.  77,  where  testatrix 
divided  the  residue  of  her  estate  into 
three  equal  parts,  one  of  which  she 
give  to  an  individual  who  was  the 
leprearaitative  of  a  deceased  brother, 
another  part  to  an  individual  who  was 
a  representative  of  another  deceased 
brother,  and  one  part  "to  [five  per- 
sons named,  the  children  of  a  de- 
ceased sister].  Franklin  M.  Skelding 
and  Addie  Skelding,  children  of  Wil- 
liam F.  Skelding,  deceased,  and  Carrie 


H.  Skelding,  child  of  Francis  E. 
Skelding,  deceased," — William  F.  and 
Francis  E.  Skelding  being  deceased 
sons  of  her  sister, — and  went  on  to 
state:  "If  any  of  my  aforesaid 
nephews  or  nieces  shall  die  leaving 
lawful  issue  him  or  her  surviving, 
such  issue  shall  take  the  share  which 
the  parent,  if  living,  would  take,"  it 
was  held  that  in  view  of  the  fact  that 
the  testatrix,  in  disposing  of  her  resi- 
due, took  as  a  basis  of  distribution, 
not  her  nephews,  but  her  two  broth- 
ers and  one  sister,  all  of  whom  were 
dead,  and  of  the  fact  that  she  had  pro- 
vided that  in  case  of  the  death  of  any 
of  her  nephews  and  nieces  named, 
leaving  lawful  issue,  such  issue 
should  take  the  parent's  share,  and 
the  repetition  of  the  conjunction 
"and,"  connecting  the  nephews  and 
nieces  named  with  the  persons  named 
as  children  of  the  deceased  nephews 
and  nieces,  and  the  inclination  of  the 
court  towards  a  construction  conform- 
able to  the  Statute  of  Distributions, 
the  children  of  William  F.  Skelding 
took  per  stirpes,  and  not  per  capita. 

In  Doe  ex  dem.  Kean  v.  Roe  (1836) 
2  Harr.  (Del.)  103,  29  Am.  Dec.  336, 
where  testator  devised  all  his  real  es- 
tate to  his  sister  Elizabeth,  his  broth- 
er James,  and  his  nephews  and  nieces 
Joshua  Clayton,  Elizabeth  Clayton, 
Jennet  Clayton,  and  Henry  Clayton, 
and  proceeded  to  dispose  by  way  of 
executory  devise  of  the  third  devised 
to  his  brother  in  the  event  of  his  dy- 
ing without  issue,  by  devising  it  to 
be  "equally  divided  between  my  sister 
Elizabeth  and  my  said  nephews  and 
nieces,  their  heirs  and  assigns  for- 
ever, as  tenants  in  common,"  it  was 
held  that,  by  this  specific  reference  to 
his  nephews  and  nieces  whom  he  had 
previously  named,  they  were  as  fully, 
Individually,  and  personally  designat- 
ed with  reference  to  this  third  part 
as  if  their  names  had  been  repeated, 
and  therefore  that  they  took  as  indi- 
viduals, and  not  a  moiety  per  stirpes. 

In  Haas  v.  Atkinson  (1892)  9 
Mackey  (D.  C.)  537,  where  testatrix 
directed  her  money  in  bank  "to  be 
equklly  divided  between  [certain 
named  nephews  and  nieces]  and  the 
children  of  my  late  niece,  Ella,"  it  was 
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held  that  as  it  waa  manifest  tiiat  fam- 
ily affecUon  was  the  controlling  in- 
fluence of  this  bequest,  and  that  it  is, 
on  the  one  hand,  consistent  with  that 
moUve  that  the  children  of  the  de- 
ceased niece  should  be  placed  in  their 
mother's  stead,  and,  on  the  ot£ier»  im- 
probable that  the  shares  of  the  bene- 
ficiaries should  increase  u  their 
consansruini^  becomes  more  remote, 
the  children  of  the  deceased  niece 
should  be  considered  as  taking  as  a 
class,  and  not  as  individuals,  and 
hence  per  stirpes  rather  than  per 
capita. 

In  Randolph  v.  Bond  (1862)  12  Ga. 
362»  testatrix  directed  her  residuary 
estate  to  "be  disteibuted  and  divided 
among  the  hereafter-named  legatees 
in  manner  and  forms  as  follows;" 
then  proceeded  to  recite  the  fact  that 
upon  an  earlier  division  there  was  a 
portion  set  off  "to  each  individually, 
difiF«ing  in  amount,  and  subject  to 
an  equalization  at  a  subsequent  and 
final  division  of  said  estate,"  then  go- 
ing on  to  recite  that  each  of  her  four 
children  had  received  property  valued 
at  various  amounts  stated,  and  direct- 
ing that  "the  individual  receiving 
more  than  a  share  shall  receive  that 
much  less,  and  those  receiving  less 
than  a  share,  as  much  money  as  shall 
equalize  them  all,  when  the  final  divi- 
sion shall  be  made.  It  is  my  will  and 
desire  that  the  following  named 
legatees  shall  receive  share  and  ^are 
alike,  under  the  provisions  of  the  fore- 
going items  in  this  my  will,  to  wit: 
Martha,?.  Triplett,  Robert  R.  Ran- 
dolph, Isabella  Randolph,  Louisa 
Maria  Randolph,  Jancintha  Dorothy 
Randolph,  Edmund  Randolph,  Thomas 
Randolph,  Richard  Randolph,  the 
children  of  my  son  Thomas  F.  Ran- 
dolph, deceased;  and  Eliza  Bollock 
Randolph,  Eugenia  Randolph,  Richard 
Randolph,  Anne  Randolph,  the  chil- 
dren of  my  son  Richard  H.  Randolph, 
deceased."  Of  the  persons  above 
named  the  first  two  were  the  living 
children  of  the  testatrix, — the  daugh- 
ter having  twe  children  llvin)r  and  the 
son  one  child, — while  the  others  were, 
as  stated  in  such  provision,  the  chil- 
dren of  her  deceased  son  Thomas  and 
the  children  of  her  deceased  son 


Richard.  It  was  held  that,  taking  the 
whole  will  together,  the  intention  of 
testatrix'  was  apparent  that  legatees 
between  whom  she  desired  an  equal 
division  to  be  made  were  her  two  liv- 
ing children  and  each  family  of  the 
children  of  her  two  deceased  sons,  and 
that  this  construction  was  strength- 
ened by  ~the  surrounding  circum- 
stances, ttie  condition  of  her  family, 
and  the  division  which  she  had  pre- 
viously made  of  a  part  of  her  property, 
to  which  she  expressly  referred. 

In  Eraser  v.  Dillon  (1887)  78  Ga. 
474,  3  S.  E.  696,  testator  by  one  item 
of  his  will  devised  certain  property, 
after  the  death  of  his  wife,  "to  San^ 
Mousseau  and  the  children  of  Leonora 
Pellertier  (now  deceased)  her  two 
children,"  and  by  another  item  de- 
vised other  realty  "to  Sarah  Mouaseau, 
and  the  children  of  Leonora  Pellertier 
and  James,  Benjamin,  and  David" — 
Sarah  Mousseau-  and  James,  Benjamin 
and  David  being  children  of  the  tes- 
tator, and  Leonora  Pellertier  a  de- 
ceased daughter  of  the  testator — it 
was  held  that,  construing  the  will  in 
the  light  of  the  presumption  that  the 
testator  intended  that  his  property 
should  follow  the  natural  course  of 
descent,  he  intended  by  the  devise  to 
the  children  of  Leonora  Pellertier  to- 
gether with  the  other  persons  who 
were  his  children  and  the  brothers 
and  sisters  of  Leonora,  to  give  tiiose 
children  the  same  share  or  part  which 
their  mother  would  have  taken  had 
she  been  alive.  The  court  distin- 
guishes the  case  of  Blackler  v.  Webb 
(1726)  2  P.  Wms.  384,  24  Eng.  Re- 
print, 777,  on  the  ground  that  in  such 
ease  the  devise  was  to  the  children  of 
a  living  daughter,  whereas,  In  the  case 
before  th^,  it  was  to  the  children  of 
a  deceased  daughter. 

In  White  v.  Holland  (1893)  92  Ga. 
216,  44  Am.  St.  Rep.  87,  18  S.  E.  17, 
where  testatrix  gave  her  husband  cer- 
tain property  for  his  life,  and  directed 
that  after  his  death  the  same  should 
be  divided  equally  between  D,  H,  and 
the  lawful  children  of  G,  and  by  an- 
other item  directed  that  the  remain- 
der of  her  property  be  sold  and  the 
proceeds  equally  divided  between  D, 
H,  and  the  lawful  children  of  G,  and 
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it  appeared  that  D  and  H  were  sisters, 
And  6  a  brother  of  the  testatrix,  all  in 
life  and  all  having  children  when  the 
will  was  executed;  that  the  testatrix 
was  very  fond  of  her  sisters  and  of 
their  children  and  the  children  of  her 
brother,  and  had  a  favorite  among  ihe 
childrrai  in  each  of  the  three  families, 
and  tiiat  she  did  not  desire  her  broth- 
er should  have  any  of  her  property, 
both  on  account  of  his  financial  em- 
barrassment and  of  certain  conduct  in 
his  past  life,  it  was  held  that,  in  view 
of  such  facts,  the  intention  was  that 
the  children  of  G  should  take  per 
stirpes,  and  not  per  capita. 

In  DOLIANDBB  T.  Dhabhebs  (report- 
ed herewith)  ante,  8,  where  testa- 
tor, who  had  given  his  wife  the  use 
of  all  his  property  during  her  life  or 
widowhood,  went  on  to  provide: 
"Upon  her  death  or  in  event  of  her  re- 
marriage, all  my  said  property  shall 
be  vested  in  my  children,.  Leonie 
Dhaemers,  Uie  children  of  Mary  Duy- 
vetter  deceased,  Nellie,  Cathlyn, 
Angelina,  Almose,  Charles,  Martin, 
Jacob,  Frank,  and  Mandus  Dollander, 
share  and  share  alike,"  it  was  held 
that  as  there  was  nothing  in  the  will 
itself  to  indicate  that  the  testator  in- 
tended to  favor  his  deceased  daugh- 
ter's children  more  than  he  did  the 
children  of  any  of  his  other  children, 
and  as  the  arrangement  of  the  names 
of  his  children,  interwoven  with  the 
reference  to  the  children  of  his  de- 
ceased daughter  as  a  class,  and  with- 
out naming  them,  indicated  that  he 
was  thinking  of  the  grandchildren  as 
a  class  representing  the  deceased 
daaghter,  rather  than  as  individuals 
who  were  to  receive  separate  and  ex- 
clusive shares  of  his  property,  the 
distribution  must  be  per  stirpes,  and 
not  per  capita.  The  court  concedes, 
however,  that  this  conclusion  is  op- 
posed to  tiie  majority  of  the  English 
and  American  cases  involving  similar 
testamentary  provisions. 

In  Henry  v.  Thomas  (1889)  118  Ind. 
2S,  20  N.  E.  619,  a  testatrix  who 
had  no  children  gave  her  husband  a 
money  legacy,  and  then  provided  that 
the  iMdance  of  her  estate  should  "be 
divided  equally  between  my  brothers 
and  my  sisters,  and  the  children  of  the 


deceased  brothers  and  sisters,  and  the 
brothers  and  sisters  of  [a  deceased 
husband],  and  the  children  of  de- 
ceased brothers  and  sisters,  except 
the  following,  to  wit,  the  heirs  of 
Henry  Brinegar,  deceased,  to  whom  I 
will  the  sum  of  one  dollar,  and  to 
Scrilda  Rohbacke  I  will  one  dollar, 
and  to  Martha  Barrett  one  dollar,  and 
to  Milton  Henry,  one  dollar,"  it  was 
held  that,  taking  into  consideration 
the  presumption  that  the  testatrix 
would  make  her  kindred  and  those  of 
her  husband  the  objects  of  her 
bounty  in  proportion  to  the  degree  of 
kinship  existing  between  her  and 
them,  the  proper  conatouction  to  be 
given  to  the  will,  and  the  manifest  in- 
tention of  the  testatrix,  was  to  give  to 
the  children  of  each  deceased  brother 
and  sister  of  herself  and  deceased 
husband  the  same  share  that  their 
parent  would  have  taken  if  living,  in- 
asmuch as  the  words  "to  be  divided 
equally"  mi^  bs  construed  as  applica- 
ble aa  well  to  a  division  among 
classes  as  among  individuals. 

In  Luke  v.  Marshall  (XSSI)  6  J.  J. 
Marsh.  (Ky.)  363,  where  testator, 
whose  daughter  Maria  Faxton  was 
dead  leaving  children  surviving,  and 
whose  daughter  Jane  Sullivan  was 
living  and  had  no  children,  gave  his 
property  to  his  second  wife  vitk  re- 
mainder to  her  Issue,  and  with  power, 
in  default  of  issue,  *to  dispose  of  it 
among  my  children  by  my  first  wife 
as  she  pleases,"  and  further  provided 
that  if  she  should  die  without  dispos- 
ing of  the  property  it  should  "go  to 
my  son  Charles,  to  the  children  of 
Maria  Faxton  and  Jane  SuUlvan,"  it 
was  held  that  the  phraseology  of  tiie 
will  authorized  the  inference  that  the 
testator  intended  that  the  devisees  in 
remainder  should  take  diatributively, 
just  as  they  would  have  done  if  they 
had  been  his  only  heirs  and  he  had 
died  intestate,  and  that  the  interest 
of  his  living  children  should  be  equal 
to  the  Interest  of  all  the  children  of 
his  deceased  daughter. 

In  Lachland  v.  Downing  (1860)  11 
B.  Mon.  (Ky.)  32,  where  the  testator 
directed  his  residuary  estate  to  be 
"eqnaUy  divided  after  my  death  be- 
tween my  brother  John  Downing,  my 
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two  sisters.  Elizabeth  Cameron  and 
Nancy  Gibson,  and  the  children  of 
sister  Nelly  Lachland,  to  them  and 
their  children  forever,  it  being  my 
desire  that  the  portions  allotted  to  my 
brother  John  and  my  two  sisters  and 
the  children  of  my  deceased  sister 
Nelly  Lachland  shall  be  made  as  near- 
ly equal  as  possible,  both  in  kind  and 
in  amount,"  it  was  held  that  as  no 
reason  appeared  why  the  testator,  who 
was  so  particular  in  desiring  equal- 
ity between  his  living  brothers  and 
sisters,  should  place  the  children  of  a 
deceased  sister  each  upon  an  equal- 
ity witti  the  living,  and  as  it  would 
have  been  so  easy  to  indicate  this  in- 
dividual equality,  if  it  had  been  in- 
tended,  by  inserting  the  words  "each 
of"  before  "children,"  the  sister's 
children  took  as  a  class,  and  hence 
per  stirpes  rather  than  per  capita. 

In  Wells  v.  Newton  (1868)  4  Bush 
(Ky.)  168,  where  testator  gave  the 
residue  of  his  estate  to  be  divided 
equally  between  his  children,  individ- 
ualized by  their  respective  names, 
and  his  grandchildren  by  a  deceased 
daughter,  designating  them  also  by 
their  names, — "Angelia  Wells  and 
Jerome  Wells," — and  further  directed 
ttiat  those  of  his  children  who  had 
not  received  certain  personal  prop- 
erty from  him  should  have  it  out  of 
the  estate  "to  make  them  all  equal," 
and  also  directed  that  Angelia  Wells 
and  Jerome  Wells  should  each  re- 
ceive personal  property  of  like  de- 
scription, it  was  held  that  as,  had  the 
classification  of  "children"  and 
"grandchildren"  been  omitted,  and 
the  devise  had  been  to  the  same  per- 
sons by  their  names  only,  each  of 
them  would  certainly  have  taken  per 
capita  equal  proportions,  such  words 
must  be  understood  as  having  been 
used  for  identifying  the  persons 
specially  named,  and  not  for  qualify^ 
ing  the  interest  of  each  grandchild 
more  than  that  of  each  child;  and 
that  this  construction  was  confirmed 
by  the  fact  that  the  testator  had  made 
the  same  special  provision  in  the  case 
of  each  grandchild  that  he  had  in  the 
case  of  his  children. 

In  Furnell  v.  Culbertson  (1876)  75 
Ky.  369,  where  testator,  after  devis- 


ing his  estate  to  his  wife  during  her 
life,  directed  that  at  her  death  it 
should  be  "divided  equally  between 
my  nephew,  Julius  Culbertson  of  this 
county,  Mattie  Ervine,  Ettene  Case, 
and  the  children  (two)  of  Thomas  B. 
Pumell,  nieces  and  nephew  of  mine," 
and  it  appeared  that  Julius  Culbert- 
son was  the  son  of  testator's  brother, 
and  Mattie  Irvine,  Ettene  Case,  and 
Thomas  B.  Pumell  were  all  the  chil- 
dren of  a  sister,  so  that  according  to 
the  Laws  of  Descent  aiid  Distribu- 
tion Julius  Culbertson  would  have 
been  entitled  to  half  the  testator's  es- 
tate, and  his  cousin  and  second 
cousins  to  the  other  half,  it  was  held 
that  as  it  was  plain  that  the  testator 
did  not  intend  to  follow  the  Laws  of 
Descent  and  Distribution  in  the  divi- 
sion of  his  estate  among  these  col> 
lateral  kindred,  nor  intend  to  give  to 
each  class  of  children  what  their  an- 
cestor would  have  been  legally  en- 
titled to,  had  he  been  living,  but,  on 
the  contrary,  directed  that  his  prop- 
erty be  "divided  equally,"  the  chil- 
dren of  Thomas  Purnell  took  per 
capita,  and  not  per  stirpes. 

In  Gulley  v.  Lillard  (1911)  145  Ky. 
746,  141  S.  W.  68,  testator,  after  re- 
citing the  amount  of  an  advancement 
to  a  son,  directed  that  "all  of  my 
other  children,  to  wit,  Mrs.  Sarah 
Ellen  Rippy  or  her  lawful  heirs;  the 
lawful  heirs,  the  children  of  Mrs. 
Mary  Wallace  Miles,  deceased;  Mrs. 
Bannie  M.  Boswell  or  her  lawful 
heirs,  and  Dr.  Gustavas  B.  Lillard  or 
his  lawful  heirs,"  should  receive  a 
like  amount,  before  such  son  should 
participate,  "and  then  the  residue  of 
my  estate,  both  real  and  personal,  be 
divided  equally  among  all  my  chil- 
dren .  or  their  lawful  heirs."  In  an- 
other clause,  dealing  with  prospective 
contestants  of  his  will,  the  testator 
declared  that  the  bequest  which 
would  be  forfeited  by  such  contest- 
ants "shall  go  to  my  other  children 
if  they  be  living,  but,  if  they  be  dead, 
then  to  their  heirs,  share  and  share 
alike."  It  was  held  to  be  manifest 
that  the  testator  meant  to  deal  with 
classes  rather  than  individuals  in 
considering  the  offspring  of  his  chil- 
dren, since,  instead  of  naming  them. 
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In  inwiabljr  dealt  with  them  in 
SToapSy  each  child's  offsprinff  repre- 
senting a  group  and  as  standing  in 
tiie  place  of  the  deceased  child  who 
otherwise  wonld  have  been  his  devi- 
see; and  accordingly  that  the  chil- 
dren of  Mrs.  Miles  took  per  stirpes, 
and  not  per  capita. 

In  White  v.  White  (1916)  168  Ky. 
752,  182  S,  W.  942,  where  testatrix, 
after  giving  her  brother  William  the 
086  of  certain  real  property  for  nine 
years,  devised  it  "to  my  brothers 
[naming  them]  and  my  three  neph- 
ews [naming  them].  If  any  of  them 
should  die,  to  revert  to  the  surviving 
one  or  ones,"  it  was  held  that  as  the 
testatrix  did  not,  in  the  clause  above 
quoted,  speak  of  the  nephews  as  a 
class,  or  use  any  language  that  could 
reasonably  be  construed  to  mean  that 
she  intended  that  they,  as  a  class, 
should  take  only  per  stirpes,  or  as 
the  representatives  of  her  deceased 
brothers,  but,  on  the  contrary,  men- 
tioned their  names,  just  as  she  did 
those  of  her  brothers,  and  used  the 
words  "share  and  share  alike"  with 
rapect  to  all  of  them  as  individuals 
and  as  members  of  a  single  class,  the 
nephews  took  per  capita. 

In  Fischer  v.  Lange  (1921)  190  Ky. 
699,  228  S.  W.  684,  where  testator 
gave  the  residue  of  his  estate  "in 
eqaal  shares  to  my  said  daughter, 
Elizabeth  Anna  Fischer,  and  the  two 
children  of  my  deceased  daughter, 
Elmer  Lange  and  Nobert  Lange,  to 
have  and  to  hold  to  them,  their  heirs 
and  assigns  forever,"  it  was  held 
that,  the  grandchildren-  being  named, 
and  the  gift  being  "in  equal  shares," 
they  took  per  capita,  and  not  per 
stirpes. 

In  Kaufman  v.  Anderson  (1907)  31 
Ky.  L.  Rep.  888,  104  S.  W.  840,  it  was 
held,  construing  a  devise  to  "my 
brothers  and  my  sister's,  Mrs.  Bar- 
rins:er'8,  children,  the  children  to 
share  equally  with  my  brothers  Hen- 
ry, Peter,  and  Thomas,"  that  the  di- 
rection that  the  children  were  to 
share  equally  Indicated  that  they 
wne  to  take  per  capita. 

In  Haddox  v.  State  (1815)  4  Harr. 
k  3.  (Hd.)  539,  it  was  held  that,  un- 
der a  gift  of  residuary  estate  "to  bo 


equally  divided  between  my  brother 
Justinian  and  my  brother  George's 
children,"  the  brother  took,  as  a  ten- 
ant in  cpmmon,  an  equal  part,  and  no 
more,  with  each  of  the  children  of 
George. 

In  Benson  v.  Wright  (1848)  4  Md. 
Ch.  278,  a  bequest  of  property  "in 
trust  for  the  use  of  the  children  of 
Margaret  Swornstedt,  the  daughter 
of  my  late  husband  Peter  Benson;  the 
chil^en  of  William  Benson,  the  son 
of  my  said  late  husband,  and  George 
Benson,  also  a  son  of  my  said  late 
husband,  equally  as  tenants  in  com- 
mon, their  heirs  and  representatives 
forever,"  the  children  of  the  persons 
named,  born  before  the  death  of  the 
testatrix  and  George  Benson,  took  per 
capitk  and  equally. 

In  Brittain  v.  Carson  (1877)  46  Hd. 
186,  where  testator  directed  his  resid- 
uary estate  to  "be  equally  divided  be- 
tween my  said  daughter,  Amelia  J. 
Brittain,  and  the  children  of  Virginia 
Carson," — Virginia  Carson  being  a 
^  deceased  daughter, — it  was  held  that, 
*  construing  the  language  used  in  the 
clause  referred  to, — ^there  being  noth- 
ing in  other  parts  of  the  will  bearing 
upon  the  intention  of  the  testator,— 
the  grandchildren  were  to  take  per 
capita. 

In  Courtenay  v.  Courtenay  (1921) 
—  Md.  — ,  118  Atl,  717,  where  testa^ 
trix  gave  her  residuary  estate  to  her 
sister  Elizabeth,  should  she  survive 
her,  and  further  provided  that,  in  the 
event  she  should  not  survive,  it 
should  be  "divided  equally  between 
my  brother,  William  Courtenay  .  .  . 
and  the  three  sons  of  my  deceased 
brother,  David  Courtenay, 
namely,  Charles  Dana  Courtenay,  Da- 
vid Kirby  Courtenay,  Francis  Chap- 
pelle  Courtenay,  and  their  mother, 
Frances  Caroline  (Chappelle)  Court- 
enay, ...  or  their  respective  heirs 
and  assigns,  share  and  share  alike," 
it  was  held  that,  notwithstanding  the 
use  of  the  word  "between,"  the  lan- 
guage used  plainly  contemplated  a 
distribution  per  capita,  the  court  say- 
ing :  "The  estate  is  bequeathed 
'equally'  and  'share  and  share  alike' 
to  the  five  persons  mentioned,  'or 
their  respective  heirs  and  assigns.' 
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The  word  'between'  is  said  to  indicate 
a  division  into  two  parts,  but  this 
term  is  often  used  as  the  equivalent 
of  'among/  and  it  could  not  be  given 
the  suggested  effect  consistently  with 
the  intent  expressed  by  the  provision 
fts  ft  v^bolc  " 

In  Russell  v.  Welch  (1921)  287 
Mass.  261,  129  N.  E.  422,  where  testa- 
trix bequeathed  a  sum  of  money  "to, 
and  equally  per  capita  among,  the 
children  now  living  of  my  brother, 
Henry  Sturgis  Russell,  deceased,  and 
my  sisters,  Elizabeth  Russell  Lyman, 
Marian  Russell,  and  Sarah  Russell 
Ames,  and  the  children  of  my  sister, 
Annie  Russell  Agassiz  (deceased),  or 
such  one  or  more  of  them  as  may  be 
living  at  the  decease  of  my  said  hus- 
band, provided  that  in  case  any  one 
or  more  Qf  my  said  sisters,  or  any  one 
or  more  of  the  children  of  my  said 
brother  Henry,  or  any  one  or  more  of 
the  children  of  my  said  sister  Annie, 
shall  die  before  said  husband  and 
leave  a  child  or  children  surviving 
the  parent,  then  such  child  or  chil- 
dren shall  take  the  share  that  would 
have  gone  to  the  parent,  and  the 
children,  if  more  than  one,  shall  take 
in  equal  shares  what  their  parent 
would  have  had  if  living — ^with  cross 
remainders  between  said  families, 
should  any  of  them  be  extinct  at  my 
decease,"  it  was  held  that  the  force  of 
the  words  "equally  per  capita"  was 
not  overcome  by  the  final  clause  of 
the  portion  of  tiie  will  above  quoted, 
which  by  itself  bears  an  indication 
of  a  gift  per  stirpes — especially  as  It 
would  have  been  simple  so  to  word 
the  will  as  to  create  a  per  stirpes  dis- 
tribution, if  tiiat  had  been  desired. 

In  Eyer  Beck  (1888)  70  Mich. 
179.  88  N.  W.  20,  it  was  held  that  a 
will  by  which  testator  directed  that 
certain  property  "be  equally  divided, 
after  the  payment  of  preferred  debts, 
among  my  heirs,  to  wit,  John  Beck, 
the  children  of  Christian  Beck,  Jr., 
deceased,  Elizabeth  Eicher,'*  etc.,  » 
Christian  Beck  being  a  deceased  son 
of  the  testator, — manifested  by  its 
phraseology  an  intention  that  the 
children  of  Christian  Beck  should 
take  per  stirpes,  especially  as  the 
will  did  not  name  Qiem,  and  gave  no 


indication  that  they  were  regarded  as 

nearer  in  affection  than  his  other 
grandchildren  by  the  testator,  who 
must  have  known  that  his  named  chil- 
dren might  all  or  any  of  them  die 
during  his  lifetime,  leaving  descend- 
ants. 

In  Nichols  v.  Denny  (1859)  87 
Hiss.  69,  where  a  testator  gave  the 
residue  of  his  estate  "to  be  divided 
equally  between  the  children  of  my 
brother,  Philip  R.  Nichols,  and  my 
sister,  Fanny  A.  Denny,"  it  was  held 
that  there  was  no  evidence  of  an  in- 
tention on  the  part  of  the  testator 
that  the  estate  so  devised  should  vest 
in  the  children  as  a  class,  only  one 
half  to  be  equally  divided  among 
them,  and  the  ol^er  half  to  vest  in  his 
sister,  Mrs.  Denny. 

In  Crawford  v.  Redus  (1877)  54 
Miss.  700.  a  bequest  to  "be  equally 
divided  between  my  sons  and  daugh- 
ters now  living,  and  my  grandchil- 
dren Lucy  and  Molly,  daughters  of 
my  son  A.  F.  Redus,  deceased,  and 
Mary  Martha  Talliferro  and  Thomas 
Burnett,  children  of  my  daughter 
Silbrino  Coats,  deceased,"  was  held  to 
import,  in  the  absence  of  other  pro- 
visions showing  a  contrary  intention, 
the  taking  of  an  equal  share  by  each 
legatee. 

In  Cuthbert  t.  Laing  (1909)  75  N. 
H.  304,  78  Atl.  641,  testator  be- 
queathed the  residue  of  his  estate  "in 
equal  shares"  to  his  four  children, 
and  to  two  children  of  a  deceased  son, 
naming  the  legatees,  and  provided 
that,  in  case  of  the  death  of  any  of 
the  legatees  named,  their  share  should 
go  to  the  survivors.  It  was  held  that 
as  there  was  no  satisfactory  evidence 
that  the  testator  intended  the  grand- 
children to  take  only  the  statutory 
share  of  their  deceased  parents,  but 
as,  on  the  contrary,  the  provision  re- 
lating to  survivorship  showed  that  he 
meant  to  treat  all  alike,  the  grand- 
children took  per  capita,  and  not  per 
stirpes. 

In  Stokes  v.  Tilly  (1862)  9  N.  J.  Eq. 
130,  where  testatrix  gave  her  resid- 
uary estate  "to  be  equally  (divided) 
between  the  child  or  children  of  my 
nephew,  AcquiUa  S.  Ridgw^,  and  my 
sister,  Rebecca  Tilly,  each  one  to 
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have  an  equal  share  thereof,  and  his 
children,  or,  if  but  one  child  he  should 
luT(^  to  have  its  or  their  share  with 
njr  lister,    .    .    .    and  for  all 
lu'eces  and  nephew,  Wallace  Lippin- 
cott,  the  children  of  my  deceased 
iiephew,  Stacy  Lippincott,  to  take 
their  equal  share  therein  with  my  sis- 
ter Rebecca,  and  the  children  of 
Acqailla  S.  Bidgway"  it  was  held 
that  as  tiiere  could  be  no  doubt  but 
^tthe  children  of  AcquiUa  S.  Ridff- 
were  to  take  per  capita,  and  aa 
the  children  of  Stacy  Lippincott  were 
to  have  an  equal  share  with  the  chil- 
dren of  Acquilla,  the  children  of 
Stacy  Lippincott  took  per  capita. 

In  Thornton  v.  Roberts  (1879)  80 
N.  J.  Eq.  473,  it  was  held,  construing 
a  provision  that  in  a  certain  event  a 
sum  of  money  was  'to  go  to,  and  be 
equally  divided  between,  all  my  nieces 
and  my  nephew  W,  and  the  children 
of  my  deceased  nephew  S,"  that  the 
case  was  one  for  the  application  of 
the  rule  that  under  a  gift  to  one  or 
diildren  of  another,  prima  facie,  the 
persons  all  take  per  capita,  and  not 
pw  stirpes. 

In  Fisher  v.  Skillman  (1867)  18 
N.  J.  Eq.  229,  where  the  will  directed 
that  the  proceeds  of  sales  directed  to 
be  made,  together  with  testator's 
personal  property  not  specially  be- 
queathed, "be  equally  divided,  share 
and  share  alike,  between  my  children 
and  their  legal  heirs,  that  is  to  say,  to 
[aeveral  children  named],  each  a 
share,  and  the  children  and  heirs  of 
Abraham  L.  Skillman,  and  of  Martha 
Holcomb,  and  of  Caroline  Maria  Fish- 
er, each  a  share,"  it  was  held  that, 
giving  the  words  used  their  natural 
meaning,  the  grandchildren  did  not 
isike  collectively  or  per  stirpes,  but 
individually  per  capita. 

In  Macknet  v.  Macknet  (1873)  24 
N.  J.  Eq.  277,  where  testator,  after 
giving  the  use  of  his  homestead  to  his 
son  Theodore  for  life,  directed  his 
executor  to  "sell  ft  upon  Theodore's 
decease^  and  to  divide  the  proceeds  of 
such  sale  or  sales  among  my  children 
and  the  children  of  my  son  Theodore^ 
each  to  have  an  equal  share  or  part 
thereof,"  it  was  held  that  there  was 
ootbinff  to  prevent  the  application  of 


the  rule  that^  under  a  bequest  to  one 
and  the  children  of  another,  such  per- 
sons all  take  per  capita,  and  not  per 
stirpes. 

In  Ferrer  v.  Pyne  (1880)  81  N.  V- 
281,  where  a  testator  having  three 
living  children,  Anita.  Joseph,  and 
Henry,  and  two  deceased  daughters^ 
Irene  and  Isabella,  directed  the  resi- 
due of  his  estate  "to  be  equally  divid- 
ed between  Anita,  the  children  of 
Irene,  the  son  of  Isabella,  and  Hen- 
ry," it  was  held  that  as  his  living 
children  were  named  by  him,  while 
the  children  of  the  daughters  who 
were  dead  were  spoken  of  not  by 
name,  but  as  "the  son  of  Isabella"  or 
"the  children  of  Irene,"  evidently 
giving  to  them  the  place  as  recipients 
of  his  bounty  which  Isabella  or 
Irene,  if  living,  would  have  filled,  and 
as,  in  a  preceding  clause  of  the  will,, 
he  had  made  a  pecuniary  bequest  "to 
the  children  of  Irene,"  the  children  of 
Irene  took  the  residuary  bequest  as  a 
class,  and  not  as  individuals,  and 
therefore  the  residuary  estate  must 
foe  apportioned  among  the  legatees 
per  stirpes,  and  not  per  capita. 

In  Vincent  v.  Newhouse  (1881)  83 
N.  Y.  606,  where  a  testator  who  had 
devised  to  his  wife  a  life  estate  in 
certain  realty  directed  that  at  her 
death  such  realty  should  be  sold,  and 
the  proceeds  "be  equally  divided  be- 
tween my  daughters,  Sylvia,  Harriet, 
and  Janetta,  and  tiie  childroi  and 
heirs  of  my  sons  Benjamin  and  Sum- 
ner, and  of  my  daughter  Cynthia, 
share  and  share  alike."  aiid  by  a  sub- 
sequent clause  gave  his  residuary  es- 
tate to  his  wife,  his  daughters  Sylvia^ 
Harriet,  and  Janetta,  "and  the  chil- 
dren of  my  two  sons  Benjamin  and 
Sumner,  to  be  equally  divided  among 
them,  share  and  share  alike,"  it  was 
held  that  as  the  vrill  declared  it  to 
be  testator's  purpose  to  make  such  a 
distribution  of  his  properly  "as  shall 
be  just  and  equitable,"  and  as  other 
specific  devises  in  the  will  so  discrim* 
inated  between  the  children  and 
grandchildren  as  to  make  it  manifest 
that  the  testator  referred  to  the  chil- 
dren of  each  son  as  a  class,  togetiier 
representing  the  son,  and  not  as  in- 
dividuals, th^  todE  under  the  provi- 
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Bion  in  question  per  stirpes,  and  not 
per  capita. 

In  Lee  v.  Lee  (1863)  3a  Barb. 
(N.  Y.)  172,  16  Abb.  Pr.  127,  where 
testator  directed  his  residuary  estate 
"to  be  divided  between  my  brother 
William  Lee,  and  the  children  of  my 
deceased  sister  Ellen  Keany,  and  the 
daughter  of  my  brother  John  Lee,  in 
equal  proportions,  share  and  share 
alike,"  it  was  held  that  there  was  no 
evidence  of  an  intention  on  the  part 
of  the  testator  to  divide  his  estate  in- 
to classes,  and  accordingly  that  the 
beneficiaries  took  per  capita. 

In  Re  Stocum  (1905)  94  N.  Y.  Supp. 
588,  testator  created  a  trust  for  the 
benefit  of  his  daughter  during  her 
life,  directing  that  "upon  her  death 
the  said  trust  estate  shall  be  divided 
equally  among  my  son,  Frank  L.  Sto- 
cum, and  the  surviving  grandchildren 
•of  my  sons  John  L.  Stocum  and  James 
S.  Stocum,  and  my  daughter  Cather- 
ine Chapman,  share  and  share  alike," 
and  by  a  codicil  provided  that,  if  his 
son  Frank  should  present  against  his 
estate  a  claim  which  the  testator  did 
not  consider  well  founded,  the  gift 
made  to  him  in  the  will  should  stand 
revoked,  and  that  Uie  remainder  of 
the  trust  estate,  upon  the  death  of  his 
daughter,  should  go  "unto  the  surviv- 
ing grandchildren  of  John  L.  Stocum 
and  James  B.  Stocum,  and  my  daugh- 
ter Catherine  Chapman,  share  and 
share  alike."  It  was  held,  in  view  of 
the  surrounding  circumstances,  that 
by  the  term  "grandchildren"  the  tes- 
tator meant  his  own  grandchildren, 
and  not  those  of  his  children,  and 
that  they  were  intended,  both  in  the 
will  itself  and  in  the  codicil,  to  take 
per  stirpes,  and  not  per  capita. 

In  Re  Kleeman  (1908)  61  Misc.  560, 
115  N.  Y.  Supp.  982,  where  testator 
gave  his  wife's  brother  Alfred  the  use 
of  certain  realty  during  his  life,  di- 
recting that  after  his  death  it  should 
be  sold  and  the  proceeds  "divided  be- 
tween my  wife's  brother,  Frank  Brett 
of  Chicago,  and  the  children  and 
grandchildren  of  my  wife's  sister, 
Adeline  Churchill,"  it  was  held  that, 
notwithstanding  Uie  use  of  the  word 
"between,"  such  provision  evidenced 
an  intention  that  the  testator  contem- 


plated a  distribution  among  individ- 
uals and  not  classes,  the  court  say- 
ing: "Not  only  the  children,  but  the 
grandchildren,  of  the  deceased  sister, 
are  included  in  the  provision;  and  it 
in  within  the  beneficial  purpose  that 
a  grandchild  whose  parent  is  living 
shall  take  a  share  equal  to  its  par- 
ent's share.  It  cannot  be  imagined 
that  the  idea  of  representation  by 
stock  was  in  the  mind  of  a  testator 
whose  will  ordains  that  the  ancestor 
of  the  stock  should  share  equally 
with  his  descendants."  Further  con- 
firmation of  this  construction  was 
found  in  the  circumstance  that  in  an- 
other paragraph,  in  which  the  ben- 
eficiaries bore  a  like  relation  to  each 
other  and  to  the  testator's  grace  and 
consideration,  he  was  particular  to 
provide  for  a  distribution  per  stirpes. 

In  Martin  v.  Gould  (1832)  17  N.  C 
(2  Dev.  Eq.)  306,  where  testator  gave 
his  residuary  estate  "to  be  equally  di- 
vided between  my  son  Daniel  and  my 
three  grandsons,  to  wit  [naming 
them],  to  them  and  their  heirs  for- 
ever," it  was  held  that  although,  tak- 
ing the  residuary  clause  by  itself,  the 
grandsons  would  not  take  as  a  class, 
but  each  an  equal  share  with  the 
uncle,  yet,  in  view  of  a  preceding 
clause  of  the  will  showing  that  the 
testator  meant  to  deal  equally  be- 
tween his  two  sons,  and  to  make  the 
children  of  his  deceased  son  stand  in 
their  father's  stead,  the  son  took  one 
half  the  residue  and  the  grandsons 
the  other. 

In  Harris  v.  Philpot  (1848)  40  N.  C. 
(5  Ired.  Eq.)  324,  where  testator  di- 
rected certain  property  "to  be  equally 
divided  between  my  two  sons  Williapi 
Harris  and  my  son  Robert  Harris, 
and  my  daughter  Sarah  Gillis,  and 
the  heirs  of  my  son  Lawson,  de- 
ceased," it  was  held  that  the  word 
"heirs"  meant  the  children  of  Law- 
son,  and  that  the  division  must  be  per 
capita. 

In  Henderson  v.  Womack  (1849)  41 
N.  C.  (6  Ired.  Eq.)  437,  testator  gave 
to  his  sons  Thomas  and  John,  "and  to 
Elizabeth  Fielder's  children"  (Eliza- 
beth being  his  daughter),  certain 
property  "to  be  equally  divided  be- 
tween them  with  what  they  have  had 
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heretofore,  to  have  and  to  hold  dur- 
ing their  natural  lives,"  adding: 
'The  reason  I  give  this  property  to 
Elixabeth  Fielder,  my  daughter's 
children,  is  that  I  am  fearful  Sam 
Fielder  will  spend  it"  He  also  di- 
rected that,  if  there  should  be  any 
surplus  after  payment  of  debts,  ex- 
penses, and  legacies,  "such  a  surplus 
shall  be  equally  divided  and  paid 
«7«r  to  my  said  wife  and  three  sons, 
and  Elizabeth  Fielder's  children  to 
have  thdr  mothw's  part  of  the  sur- 
plus." It  was  held  that  the  reason 
assigned  for  giving  the  property  to 
the  daughter's  children  instead  of  the 
daighter  herself,  and  the  direction  in 
the  residuary  clause  that  her  children 
shonld  have  their  mother's  part  of 
the  surplus,  and  the  provision  for 
equalization,  all  manifested  an  inten- 
tion that  the  children  of  Elizabeth 
should  come  in,  not  aa  individuals, 
but  as  a  family. 

In  Pardue  v.  Givens  (1854)  54  N.  C. 
(1  Jones,  Eq.)  306,  where  testator  de- 
vised cwtain  lands  to  "my  children 
[naming  them],  and  the  surviving 
children  of  my  son  Samuel  Givens, 
and  Jane^  the  widow  of  my  son  John, 
and  her  phildren,"  it  was  held  that 
the  surviving  children  of  the  testa- 
tor's deceased  son  Samuel,  and  the 
widow  and  children  of  his  deceased 
son  John,  each  took  as  a  class,  and 
hence  per  stirpes,  and  not  per  capita. 

In  GiUiam  v.  Underwood  (1866)  66 
N.  C.  (8  Jones,  Eq.)  100,  where  testa- 
tor, who  had  sriven  a  living  son  a  sum 
of  money,  and  to  "my  son  John  Un- 
derwood's children"  a  like  sum, — 
John  being  deceased, — directed  that 
any  residue  should  "be  equally  divid- 
ed between  my  daughter  Lucy,  my  son 
John's  children,  and  my  son  Berry," 
it  was  held  that  as  in  the  only  other 
clause  where  John's  children  were 
mentioned,  they  were  referred  to  as  a 
class,  and  as  such  had  a  legacy  of  an 
equal  amount  with  the  testator's  liv- 
ing son  Berry,  there  was  a  strong  in- 
dication that  the  testator  intended 
that  the  children  of  his  deceased  son 
John  should  stand  in  his  stead,  and 
take  only  what  he  would  have  taken 
had  he  been  living. 

In  Lockhart  v.  Loekhart  (1857)  56 


N.  C  (6  Jones,  Eq.)  206,  where  tes- 
tatrix; who  had  bequea^ed  certain 
properly  to  "the  children  of  my  de- 
ceased son  John,"  in  a  subsequent 
clause,  directed  the  residue  "to  be 
equally  divided  between  the  children 
of  my  deceased  son  John  J.  Lockhart, 
and  my  sons  Benjamin  F.  Lockhart 
and  Joseph  G.  Lockhart,"  it  was  held 
that,  as  in  the  first  item  she  had  treat- 
ed the  children  of  her  son  John  as  a 
class,  it  was  presumed  that  she  in- 
tended also  to  treat  them  as  a  class 
in  the  division  of  the  residue. 

In  Shinn  v.  Motley  (1857)  56  N.  C. 
(3  Jones,  Eq.)  490,  where  testator 
directed  the  conversion  of  his  resid- 
uary estate  into  money,  "to  be  equal- 
ly divided  between  my  sons  [naming 
them],  and  my  daughters,  Uartha 
Rbinehart,  Eiziah  Sossunan,  Leah 
Love,  Sally  Plott,  Elizabeth  Biggers, 
Rowena  Moses,  Lavina  Faggart,  and 
Nancy  Furr,  all  married  women.  But 
the  amount  of  this  division  which 
would  come  to  the  shares  of  my 
daughters  Martha  Rhinehart,  Kiziah 
Sossaman,  and  Nancy  Furr  is  not  to 
go  to  Uem,  but  to  all  their  children 
which  now  ara  or  hereafter  may  be; 
the  grandchildren  of  them,  three 
daughters,  shall  equally  inherit  it, 
their  mothers'  share," — it  was  held  to 
be  clear  that  the  children  of  the 
daughters  were  to  take  per  stirpes. 

In  Roper  v.  Roper  (1859)  58  N.  C 
(6  Jones,  Eq.)  16,  76  Am.  Dec.  427, 
where  testator  directed  that  his  reside 
uary  estate  should  be  "divided  equal- 
ly among  the  following  heirs :  my  son 
John  W.  Roper,  my  grandson  John  T, 
Roper,  Mourning  Capel's  children, 
that  she  has  now  or  may  hereafter 
have,  Nancy  Tyson's  children  that  she 
has  now  or  may  have  hereafter,  Mar- 
tha Gay's  children  that  she  has  now 
or  may  hereafter  have,  James  T.  Ro- 
per's children  that  he  has  now  or  may 
have  hereafter,  each  one  to  share  in 
equal  proportion,  share  and  share 
alike,"  it  was  held  that  the  incon- 
venience of  a  result  which  would  re- 
quire the  shares  of  the  son,  John  W. 
Roper,  and  grandson,  John  T.  Roper, 
to  be  altered  and  diminished  with  the 
birth  of  each  after-bom  child  of  tes- 
tator's daughters  and  son  James,  and 


Digitized  by  Google 


112 


AMERICAN  LAW  REPORTS,  ANNOTATED.        [16  A.L.R. 


the  fact  that  the  testator  had  enum- 
erated the  children  of  his  children 
whom  he  had  recognized  as  liTing, 
as  among  the  '^elrs"  to  whom  the  be- 
qnest  was  made,  afforded  evidence  of 
an  intention  that  the  division  should 
be  per  stirpes. 

In  Lane  v.  Lane  (1864)  60  N.  C 
(Winst  Eq.)  84,  where  testator  be- 
queathed to  *'my  grandchildren,  the 
children  of  my  deceased  daughters, 
Eliza,  Augusta,  Susan,  and  Virginia," 
certain  property  "to  be  equally  divid- 
ed between  them,  share  and  share 
alike,"  and  directed  other  property  to 
be  sold  and  the  proceeds  "distributed 
equally  between  my  children,  Thomas, 
Walter,  and  Margaret,  and  the  chil- 
dren of  my  deceased  daughters,  Eliza, 
Augusta,  Susan,  and  Virginia,  share 
and  sfiare  alike,"  it  was  held  tiiat  the 
words  used  in  themselves  clearly  im- 
ported a  purpose  that  the  grandchil- 
dren should  take  per  capita. 

In  Waller  v.  Forsythe  (1868)  62  N. 
C  (Phill.  Eq.)  35S,  where  testator 
gave  certain  property  to  his  daughter, 
Nancy  Waller,  for  life,  and  then  "to 
be  equally  divided  between  the  chil- 
dren of  the  said  Nancy  Waller  and 
my  son  William  and  John,  it  was  held 
that  there  was  nothing  to  take  the 
case  out  of  the  general  rule  that,  un- 
der a  gift  to  A  and  the  children  of  B, 
the  division  must  be  per  capita. 

In  Gerrish  v.  Hinman  (1880)  8  Or. 
848,  a  will  by  which  testator  devised 
the  residue  of  his  estate,  at  his  wife's 
decease,  "to  each  of  my  living  chil- 
dren and  the  children  of  my  deceased 
daughters  alike,  to  be  divided  as  a 
majority  of  them  shall  say,  by  sale  or 
otherwise,"  was  held,  in  view  of  the 
fact  that  the  number  and  names  of 
the  children  of  the  deceased  daugh- 
ters were  not  mentioned  in  the  will, 
but  were  xnovly  referred  to  as  a  cliEiss 
in  their  representative  capacity,  to 
evince  a  purpose  on  the  part  of  the 
testator  to  give  them  the  share  their 
mothers  would  have  taken  if  they  had 
survived  him,  and  accordingly  that 
the  children  of  the  deceased  daugh- 
ters took  per  stirpes. 

In  Minter's  Appeal  (1861)  40  Pa. 
Ill,  where  testator  provided:  'The 
balance  and  residue  of  my  estate,  I 


order  and  direct  my  executors  to  di- 
vide equally,  share  and  share  alike, 
amongst  the  children  of  my  brother, 
Adam  Hinter,  deceased,  and  the  chil- 
dren of  my  brother,  Martin  G.  Mlnter, 
deceased,  and  to  my  sister  Barbara 
Saval.  It  is  my  will  that  said  Bar- 
bara, and  the  children  of  said  broth- 
ers, Adam  Minter  and  Martin  G.  Min- 
ter,  shall  bsve  the  residue  of  my  es- 
tate, share  and  share  alike,"  it  was 
held  thajt,  by  this  mode  of  expressing 
himself,  the  testator  had  made  three 
classes  and  three  equiU  shares.  It  is 
to  be  noted  that  the  words  "share  and 
share  alike,"  as  used  in  the  first 
clause  above  quoted,  preceded  the  en- 
tire bequest — a  circumstance  relied 
on  in  Dible's  Estate  (Pa.)  infra,  as- 
distinguishing  the  case  from  one  in, 
which  such  words  were  put  at  the  end 
of  tiie  bequest  and  ao  shomd  an  in- 
tent to  qualify  each  legacy. 

In  Risk's  Appeal  (1866)  62  Pa.  269, 
91  Am.  Dec.  156,  testator  directed 
his  real  and  personal  estate  to  remain 
unsold  until  the  death  of  his  wife, 
and  one  third  of  the  income  thereof 
to  be  paid  to  her  and  two  thirds  of  it 
to  accumulate  until  her  death,  when 
the  fund  was  to  be  divided  equally  be- 
tween his  three  "beloved  children, 
George,  Joseph,  and  Catharine,"  and 
directed  that  after  his  widow's  death 
his  real  estate  should  be  divided  be- 
tween his  "beloved  children,  Greorge, 
Joseph,  and  children  of  Catharine 
Risk,  equally,"  or  tha^  if  they  should 
be  unable  to  agree  upon  such  divi- 
sion, it  should  be  sold  and  the  money 
equally  divided  between  Greorge,  Jo- 
seph, and  the  children  of  Catharine, 
after  giving  George  $1,200  out  of  the- 
proceeds  of  the  sale.  It  was  held 
that  the  children  of  Catharine  took, 
not  individually,  but  per  stirpes,  th» 
court  saying:  "It  is  observable  that 
tiie  special  provision  for  the  widow, 
for  the  accumulation  of  a  fund  from 
the  proceeds  of  the  personalty  and 
real  estate  during  her  life,  and  for 
the  preference  of  George  as  to  $1,200, 
were  suflScient  motives  for  making  a 
wiH  in  this  instance,  whilst  no  motive- 
is  discernible  for  making  each  of  the 
grandchildren  equal  with  his  own. 
children,  all  of  whom  he  repeatedly 
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calls  Ibeloved.'   He  probably  thoaght 
his  daughter  Catharine  sufficiently 
provided  tor  by  the  third  clause,  and 
br  tlie  fact  that  she  had  a  husband, 
and  therefore  intended  that  her  share 
of  the  residuum  should  vest  in  her 
children,  but  nothing  warrants  the 
conclusion  that  he  meant  her  chil- 
drm  to  take  more  than  would  have 
been  her  share.    Deriving  his  im- 
pressions, no  doubt,  from  the  Statute 
of  DiBtributions,  'he  believed  equal- 
Ify  among  his  three  children,  aifter 
the  preference  to  George,  would  be 
wise  and  just,  and  the  only  peculiar- 
ly of  the  will  is  that  he  gave  Catha- 
rine's share  to  her  children  instead 
of  herself.   This  is  exactly  what  the 
law  would  have  done,  had  Catharine 
been  dead  and  had  ha  died  intestate; 
and  it  is  no  objection  to  the  will  that, 
whilst  it  might  have  altered  the  law 
of  descent^  it  did  substantially  adopt 
the  policy  of  the  law.   Had  he  meant 
the  children  to  take  per  capita  he 
would  doubtless  have  named  them, 
but^  meaning  that  they,  as  a  class, 
should  be  substituted  for  their  moth- 
er and  take  one  of  three  shares,  he 
grouped  them  three  times  over  in  the 
fourth  clause,  as  the  children  of 
my   beloved    daughter  Catharine.' 
*Equally*  means  that  the  class  should 
share  equally  with  George  and  Jo- 
seph.  This  ia  ttie  grammaticai  con- 
struction of  this  adverl^  for  the 
names  George  and  Joseph,  and  the 
class,  are  connected  by  copulatives 
that  apply  all  the  qualifying  terms  to 
them  alike.   Now  if  similar  words  in 
otiier  wills  have  been  interpreted 
devisw  per  capita,  it  has  been  be- 
cause no  inconsistent  interest  was 
perceptible  in  itie  whole  will;  but,  in 
the  preference  to  George  and  the 
equality  provided  for  the  rest,  we 
find  in  this  will  an  intent  that  is 
wholly  inconsistent  with  a  per  capita 
division  among  Catharine's  children, 
and  therefore  we  reject  it  without  In- 
tentional violence  to  the  authorities," 
In  Dible'B  Estate  (1875)  81  Pa. 
279,  where  testator,  who  had  given  a 
farm  to  one  son  and  money  legacies 
to  each  of  his  living  sons  and  daugh- 
ters, and  a  legacy  to  "the  heirs  of*  a 
deceased  sop,  and  "the  heirs  of"  a 
16  AXJU— 8. 


deceased  daughter,  and  to  certain 
named  grandchildren,  went  on  to  pro- 
vide that,  should  there  be  any  surplna 
proceeds  of  realty  directed  to  be  sold 
for  the  purpose  of  paying  bequests, 
'then  my  will  is  that  the  balance  be 
equally  divided  amongst  my  three 
last-named  sons,  my  two  daughters, 
and  grandchildren  within  mentioned, 
share  and  share  alike,"  it  was  held 
that  all  the  grandchildren  were  en- 
titled to  take  per  capita,  the  court 
saying:  "It  is  unlike  the  bequest  in 
Hinter's  Appeal  (1861)  40  Pa.  111. 
There  the  words  'share  and  share 
alike'  preceded  the  entire  bequest; 
here  they  follow,  and,  being  sep- 
arated from  the  words  'equally 
divided,'  and  carried  to  tiie  end  of  the 
bequest,  tend  to  show  an  intent  to 
qualify  each  legacy  by  referring  to 
the  persons  preceding.  In  Minter's 
Appeal  the  intent  to  bequeath  by 
classes  was  evidenced  by  separating 
each  one  successively  by  the  copula- 
tive conjunction  'and.'  Here  it  is 
otherwise,  and  all  are  thrown  into 
a  single  expression,  as  it  were,  at  one 
breath." 

In  Green's  Estate  (1891)  140  Pa. 
253,  21  Atl.  317,  where  testator,  who, 
without  formally  adopting  them,  had 
brought  up  in  his  family  two  sisters, 
one  of  whom  was  named  Josephine 
Lukena,  and  the  other  of  whom  had 
become  the  wife  of  John  R.  Ash,  made 
a  will  by  which  he  gave  one  half  of 
his  property  to  his  wife,  and  directed 
"the  other  half  to  be  divided  equally 
between  Josephine  Lukens  and  the 
children  of  John  R.  Ash;  in  the  event 
of  the  death  of  Josephine  Lukens,  her 
portion  to  go  to  the  children  of  John 
B.  Ash,"  it  was  held  that  the  use  of 
the  word  "between,"  instead  of 
among,  and  the  further  provision  that 
in  the  event  of  the  death  of  Jo- 
sephine her  share  should  go  to  the 
children  of  John  R.  Ash,  without 
naming  or  in  any  way  individuating 
them,  indicated  that  the  testator  in- 
tended to  treat  such  as  a  class,  and 
meant  that  Jos^hine  should  take 
one  half  and  the  children  the  other. 

In  Thompson's  Estate  (1900)  10 
Pa.  Diet.  R.  276,  construing  a  gift  to 
a  share  of  an  estate  "to  my  sister. 
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Charlotte  Taylor,  and  the  sons  of  my 
brother,  Hugh  Thompson,  living  at 
the  time  of  my  decease,'"  it  was  held 
that  the  jpft  was  to  the  testatrix's 
sister  as  an  individual,  and  to  the 
sons  of  her  brother  as  a  class,  and 
therefore  that  the  distribution  must 
be  per  stirpes. 

In  Miller's  Estate  (1904)  26  Pa. 
Super.  Ct.  463,  construing  the  follow- 
ing bequest  made  by  an  evidently 
somewhat  illiterate  testator:  "To 
my  brother  Christian  Miller's  chil- 
dren, William  Wilson's  children,  my 
sister  Mrs.  Stanb,  my  sister-in-law 
Mrs.  Andrew  Miller's  children  to  be 
equal  beneficiaries  in  balance  of  my 
property  or  money  after  the  condition 
of  this  had  been  complied  with,"  it 
was  held  that  as  the  intention  of  the 
testator,  as  expressed  in  his  will,  left 
the  question  of  distribution  in  doubt, 
and  as  the  beneficiaries  did  not  stand 
in  the  same  degree  of  relationship 
with  the  testator,  the  court  would  fol- 
low the  Law  of  Distribution,  and  pre- 
sume that  it  was  the  testator's  inten- 
tion that  the  beneficiaries  should 
take  per  stirpes;  and  this  notwith- 
standing one  of  them  was  not  of  the 
blood  of  the  testator. 

In  Sipe's  Estate  (1906)  80  Pa. 
Super.  Ct.  146,  where  testatrix,  after 
directing  the  place  and  manner  of 
her  burial  and  providing  for  the  care 
of  her  grave,  directed  all  her  estate 
to  be  converted  into  money,  adding: 
"And  after  the  same  has  been  con- 
verted as  aforesaid,  I  give,  devise, 
and  bequeath  as  follows:  "To  my 
brother,  Daniel  Boeckel,  to  the  chil- 
dren of  Elizabeth,  my  sister  inter- 
married with  George  Sipe,  and  to  the 
children  of  my  sister  Louisa,  inter- 
married with  John  Sipe,  and  to  the 
children  of  Michael  Boeckel,  share 
and  share  alike,"  and  the  persons 
named  as  parents,  who  were  a  broth- 
er and  sisters  of  the  testatrix,  were 
deceased,  it  was  held  that  as  the 
nephews  and  nieces  were  not  desig- 
nated by  name,  but  were  grouped  in 
classes,  each  class  being  designated 
by  the  name  of  the  deceased  parent, 
and  as  no  brother  or  sister,  or  nephew 
or  niece,  was  excluded,  there  was  lit- 
tle doubt  that  a  per  stirpes  distribu- 


tion was  intended;  and  that  the 
words  "share  and  share  alike"  were 
not  conclusive  of  a  contrary  inten- 
tion, since  such  expression  was  ap- 
propriate to  a  division  among  classes. 

In  Hertz's  Estate  (1912)  22  Pa. 
Dist.  R.  260,  where  testator,  who  had 
given  a  legacy  of  $400  to  Samuel 
Murphy  and  Hattie  Murphy,  the  chil- 
dren of  a  living  sister,  bequeathed 
"unto  my  brothers  and  sisters,  and 
the  above  said  Samuel  and  Hattie 
Murphy,  the  balance  of  my  estate,  at 
the  deatii  of  my  wif^  share  and  share 
alike,"  it  was  held  that  the  fact  that 
the  mother  of  Samuel  and  Hattie 
Murphy  was  living  at  the  date  of  the 
will,  and  received  an  equal  share 
with  the  rest  of  the  brothers  and  sis- 
ters, and  the  fact  that  the  bequest 
was  made  to  Samuel  and  Hattie  Mur- 
phy, not  as  a  group,  but  as  individ- 
uals, and  the  further  fact  that  these 
children  were  the  special  objects  of 
the  testator's  bounty,  together  with 
the  expression  at  the  end  of  the 
clause,  "share  and  share  alike," 
pointed  to  the  conclusion  that  they 
were  to  take  per  capita,  and  not  per 
stirpes. 

In  Jose  T.  Uson  (1914)  27  PhUlp- 
pine,  78,  where  testatrix,  after  giving 
certain  property  to  her  husband,  di- 
rected that  "at  his  death  my  sisters 
and  nieces  hereinafter  named  succeed 
him  as  heirs,"  then  proceeded  to 
enumerate  her  living  sisters  and  the 
children  *of  her  deceased  sister,  con- 
cluding with  the  phrase:  "so  that 
they  may  have  and  enjoy  it  in  equal 
parts  as  good  sisters  and  rdatives,** 
it  was  held  that  an  intention  was 
clearly  manifested  that  the  sisters 
and  nieces  should  take  per  capita 
rather  than  per  stirpes. 

In  Archer  v.  Munday  (1882)  17  S. 
C  84,  where  a  testator  having  but 
two  children,  a  son  and  a  daughter, 
made  a  will  tlie  intent  of  which  ap- 
pears to  have  been  to  make  an  equal 
division  between  the  daughter  on  the 
one  hand,  and  the  son  and  his  chil- 
dren on  the  other,  it  was  held  that  a 
devise  of  land  "to  be  equally  divided 
between  my  daughter,  Frances  E. 
Archer,  and  the  children  of  my  son 
James  M.  Calvert,  to  them  and  their 
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liein  forever,"  in  view  of  the  general 

•acheme  of  the  will  and  the  lan^uasre 
used,  was  to  be  construed  as  dividing 
the  land  into  two  equal  parts. 

In  Poryear  v.  Edmondson  (1871) 
4  Heisk.  (Tenn.)  43,  where  testator 
directed  certain  property  to  be  sold 
and  the  proceeds  "equally  divided  be- 
treen  my  brother  John  Winstead's 
children,  and  my  nephew  Koning, 
sad  my  sister  Mason  Wilson  and  her 
cbildnn — all  to  be  made  equal,"  and 
in  a  codicil  repeated  such  provision, 
stating:  "Each  one  to  have  an  equal 
share,"  it  was  held  to  be  clear  that 
the  testator  intended  to  vest  each  ot 
the  persons  designated  with  an  indi- 
vidual interest. 

In  Kimbro  v.  Johnston  (1886)  15 
Lea  (Tenn.)  78,  where  testatrix  de- 
aired  certain  personal  property  to  "be 
divided  equally  between  A.  E.  Ford, 
Sallie  Taylor  [both  of  whom  were 
her  daughters] ,  Eleanor.  Malloy  [one 
of  the  children  of  a  living  daughter], 
Mary's  daughters,  James's  daugh- 
ters," — Mary  and  James  being  de- 
ceased children  of  the  testatrix,  both 
of  whom  had  left  sons  as  well  as 
daughters. — it  was  held  that,  as  the 
will  showed  a  selection  by  the  testa- 
trix of  the  objects  of  her  bounty  out 
of  persons  standing  in  the  same  rela- 
tion to  her  with  others  of  the  same 
stirps,  the  division  should  be  per  cap- 
ita. 

In  Crow  v.  Crow  (1829)  1  Leigh 
(Va.)  74,  testator  directed  certain 
property  to  "be  equally  divided  be- 
tween my  children,  to  wit,  the  heirs 
of  William  Crow,  namely,  William, 
Robert,  Pats^,  Nancy,  Henry,  Ennis, 
and  John  (heirs  of  William  Crow,  de- 
ceased),  Thomas,  Moses,  John  Crow, 
and  the  children  of  my  deceased 
daughter  Massey  Jones,  and  the  chil- 
dren of  my  deceased  daughter  Sarah 
Crane,  to  them  and  their  heirs;  but 
the  children  of  my  daughter  Massey 
Jones  are  to  take  only  such  part  as 
tiieir  mother  would  take  if  she  was 
still  alive,  that  is  to  say,  a  child's 
part;  and  in  like  manner,  the  chil- 
dren of  my  daughter  Sarah  Crane  are 
to  take  only  such  part  as  their  moth- 
er would  take,  if  she  was  still  alive, 
that  is  to  say,  a  child's  part.**  It  was 


held  that,  as,  if  the  testator  had  not 

added  the  provision  that  the  children 
of  the  two  daughters  should  take 
only  their  mother's  share,  all  the 
children  and  grandchildren  who  were 
the  objects  of  his  bounty  must  have 
taken  equally,  and  as  the  exception 
in  the  case  of  the  two  daughters  indi- 
cates that  the  testator  knew  that,  un- 
der the  former  part  of  the  clause,  all 
the  objects  of  it  would  take  per  cap- 
ita, it  should  be  regarded  as  evincing 
merely  an  intention  that  the  children 
of  the  daughter  should  take  per 
stirpes;  and  that  no  different  Impli- 
cation could  be  drawn  from  the  fact 
that  he  called  William's  children  his 
"heirs,"  since  the  clause  in  question, 
and  another  clause  of  the  will, 
showed  that  the  testator  knew  noth- 
ing of  the  technical  distinction  be- 
tween "children"  and  "heirs,"  but 
used  both  words  in  the  same  sense; 
nor  from  the  use  of  the  words  "a 
child's  part,"  in  the  provision  relative 
to  the  daughter's  children;  and  ac- 
cordingly that  the  children  of  Wil- 
liam took  per  capita,  rather  than  per 
stirpes. 

In  Hamlett  v.  Hamlett  (1841)  12 
Leigh  (Va.)  350,  where  testator  gave 
to  his  wife  such  part  of  his  personal 
estate  as  she  should  think  proper  for 
her  support,  with  liberty  "to  lend  any 
part  thereof  to  such  of  my  children 
as  she  shall  think  proper,  but  if  she 
shall  lend  any  part  to  any  of  them, 
the  part  so  loaned  should  at  her  de- 
cease be  returned  in  order  to  make 
fair  and  equal  division  as  I  may  here- 
after direct,"  and,  after  making  vari- 
ous gifts  to  children  and  grandchil- 
dren, went  on  to  state:  "My  desire 
is  that,  after  the  decease  of  my  wife, 
the  whole  of  my  estate  except  the 
part  hereinbefore  disposed  of,  may  be 
divided  in  manner  and  form  follow- 
ing, viz.:  Equally  among  James 
Hamlett,  Mary  Jeffress,  Patsey  Wil- 
son, Nancy  Jeflfress,  Karcissa  Jef- 
fress, the  children  of  my  son  George 
Hamlett  and  Lucy  his  wife,  the  chil- 
dren of  my  daughter  Elizabeth  Aver- 
ett,  the  children  of  my  son  Bedford 
Hamlett,  deceased,  and  the  children 
of  my  daughter  Obedience,"  it  was 
held,  on  grounds  which  are  not  re- 
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ported,  the  opinion  having  been  mis- 
laid»  that  the  grandchildren  took  per 
stirpeSf  and  not  per  capita.  In  Col- 
lins V.  Feather  (W.  Ta.)  infra,  it  is 
suggested  that  the  decision  in  Ham- 
lett  T.  Hamlett  was  arrived  at  in  view 
of  the  circumstance  that  the  five  chil- 
dren named  as  takers  under  the  will 
had,  among  them,  thirty-one  children, 
while  four  sets  of  grandchildren 
named  in  the  will  numbered  twenty- 
one  at  the  time  of  testator's  death, 
and 'five  more  were  bom  before  the 
death  of  the  widow,  the  date  fixed  for 
the  division,  so  that,  under  a  per 
capita  division,  there  would  have 
been  thirty-one  shares,  of  which  only 
five  were  to  belong  to  the  children  of 
the  testator  who  had  thirty-one  of  his 
grandchildren  dependent  upon  them, 
while  the  other  grandchildren,  repre- 
senting only  four  of  the  tostator's 
children,  would  have  taken  over  five 
sixths  of  the  assets. 

In  Collins  v.  Feather  (1902)  52  W. 
Ya.  107.  61  LJLA.  660,  94  Am.  St. 
Rep.  912,  43  S.  E.  323,  a  testator  hav- 
ing two  sons  and  two  daughters  liv- 
ing, eight  grandchildren  of  a  de- 
ceased daughter,  and  the  widow  and 
two  children  of  a  deceased  son  to  pro- 
vide for,  gave  to  one  of  the  sons  val- 
uable real  estate  and  $1,000;  to  the 
other  valuable  real  estate,  imposing 
upon  him,  as  a  condition  subsequent, 
the  support  of  his  mother,  testator's 
widow;  and  to  the  widow  of  the  de- 
ceased son  and  her  two  daaghten, 
other  real  estate;  and  then  disposed 
of  the  residuum  of  his  estate  as  fol- 
lows: "I  will  and  bequeath  that 
after  all  the  bequests  of  this,  my  last 
will,  is  complied  with,  that  the  re- 
mainder of  my  personal  property  be 
equally  divided  between  my  children, 
and  grandchildren  of  my  daughter 
Sarah,  who  was  married  to  Henry  E. 
Cale;  to  my  daughter  Mary  Jane,  now 
married  to  Ethbell  Falkenstein,  my 
daughter  Margaret,  now  married  to 
Joseph  Michael,  J.  W.  Feather,  and 
Michael  Feather,  I  will  and  bequeath 
that  my  two  daughters,  Margaret 
Michael  and  Mary  Jane  Falkenstein, 
each  receive  $1,000  apiece  out  of 
personal  property  before  the  above 
last-named  division  is  made."  It 
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was  held  that  each  of  the  eight  chil- 
dren of  Sarah  Cale  took  one  twelfth 
of  the  personail  proper^,  after  pay- 
ment of  the  specific  legacies  charged 
tiiereott. 

In  Northey  v.  Strange  (1716)  1  P. 
Wms.  340,  24  Eng.  Reprint,  416,  it 
was  held  that,  under  a  request  to  tes- 
tator's children  and  grandchildren, 
the  children  and  grandchildren  must 
take  per  capita  and  not  per  stirpes, 
they  all  taking  in  their  own  rights 
and  not  by  way  of  representation. 

In  Blackler  v.  Webb  (1726)  2  P. 
Wms.  383,  24  Eng.  Reprint,  777, 
where  testator  gave  the  residue  of  his 
personal  estate  equally  to  his  son 
James,  and  to  his  son  Peter's  chil- 
dren, to  his  daughter  Traverse,  and 
to  his  daughter  Webb's  children,  and 
his  daughter  Man,  it  was.  held  that,  as 
testator's  daughter  Webb  was  living 
so  her  children  could  not  represent 
her,  and  as*  to  determine  that  the 
grandchildren  should  take  per  stirpes 
would  be  to  go  too  much  out  of  the 
will  and  contrary  to  the  words,  when 
the  meaning  of  the  testator  might  be 
according  to  his  words,  the  grand- 
children did  not  take  per  stirpes,  as 
a  class,  but  per  capita. 

In  Tyndale  v.  Wilkinson  (1856)  23 
Beav.  74,  53  Eng.  Reprint,  29,  2  Jur. 
N.  S.  963,  4  Week.  Rep.  695,  where  a 
testator  who  had  a  son  and  two 
daughters,  A  and  C,  living,  another 
daughter,  B,  who  was  dead,  having 
left  five  daughters,  bequeathed  a  sum 
of  money  to  one  of  his  living  daugh- 
ters for  life  with  remainder  to  her 
children,  a  like  sum  to  the  other 
daughter  for  life  with  remainder  to 
her  children,  and  a  like  sum  to  the 
five  daughters  of  B,  and  then  gave  the 
residue  equally  among  his  son,  his 
daughter  A,  the  five  daughters  of  B, 
and  his  daughter  0,  to  be  settled  as 
he  had  directed  the  several  sums 
above  mentioned,  among  them  and 
their  issue,  It  was  held  that  the  five 
daughters  of  B  did  not  take  as  a 
class,  but  as  individuals;  and  hence 
per  capita. 

In  Davis  v.  Bennet  (1862)  4  DeG. 
F.  ft  J.  827,  45  Eng.  Reprint,  1209,  SI 
L.  J.  Ch.  N.  S.  887,  8  Jur.  N.  S.  269» 
5  L.  T.  N.  R.  815,  10  Week.  Rep.  276, 
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vhere  testator  directed  that  the  resi- 
due of  his  personal  estate  should  "be 
equally  divided  between  my  sisters 
Jane  and  Hary,  and  the  lawful  issue 
of  my  deceased  sisters  Elizabeth  and 
Ann,  in  equal  shares  if  more  than  one 
of  such  respective  lawful  issue,"  it 
was  held  that  the  word  "respective" 
shoved  that  the  issue  of  Elizabeth 
yere  to  be  taken  separately  from  the 
issue  of  Ann  for  the  purpose  of  divi- 
sion, and  therefore  that  there  must 
be  two  subject-matters  of  subdivision, ' 
and  accordingly  that  the  issue  of  the 
deceased  sisters  took  per  stirpes. 

In  Lenden  v.  Blackmore  (1840)  10 
Sim.  626,  59  Eng.  Reprint,  769,  where 
testatrix  gave  the  residue  of  her  es- 
tate to  certain  persons  for  life,  "after 
both  their  deaths  to  be  equally  divid- 
ed between  [certain  persons  named], 
daughters  of  my  sister  Elizabeth 
Feyer,  and  Elizabeth  Blackmore, 
daughter  of  my  sister  Susannah  May, 
and  her  children,"  it  was  held  that 
the  legatees  named  and  the  children 
of  Elizabeth,  including  one  bom  dur- 
ing the  continuance  of  the  precedent 
estate,  each  took  an  equal  part. 

In  Payne  v.  Webb  (1874)  31  L.  T. 
N.  S.  (Eng.)  637,  22  Week.  Rep.  43, 
where  testator  gave  the  residue  of  his 
estate  to  his  living  sons  and  daugh- 
ters, naming  them,  "and  to  the  chil- 
dren bom  of  the  body  of  Eliza  Hal- 
bert  aforesaid,  deceased,  and  the  chil- 
dren bom  of  the  body  of  Lucy  Hamp- 
ton, deceased,  to  be  divided  among 
them  in  equal  shares  and  propor- 
tions," Vice  Chancellor  Malins  said 
that  if  he  were  at  liberty  to  conjec- 
ture what  the  testator  meant  he 
voald  have  no  doubt  he  intended  to 
divide  his  property  into  seven  shares 
between  his  five  surviving  children 
and  the  children  of  his  two  deceased 
daughters, .  but  in  order  to  put  that 
construction  on  the  will  he  must  find 
vords  to  warrant  it,  and  that  the  fact 
tiiat  the  testator  repeated  the  word 
to,"  referring  to  the  children  of  his 
deceased  daughters,  was  not  a  suffi- 
cient drenmstance  to  overcome  the 
effect  of  the  other  words  in  the  will, 
which  was  to  throw  the  children  and 
grandchildren  into  one  class,  to  take 
in  equal  shares. 


In  Re  Walbran  [1906]  1  Ch.  (Eng.) 
64,  93  L.  T.  N.  S.  745,  where  testatrix 
directed  the  proceeds  of  sale  of  her 
realty  to  be  divided  into  two  parts, 
one  of  which  she  gave  to  a  nephew, 
"and  the  other  equal  part  to  be  divid- 
ed equally  between  the  children  Of 
Francis  Maximilian  Walbran"  and 
James  Walbran,  another  nephew,  it 
was  held  that  the  reason  for  passing 
over  Francis  in  favor  of  his  children 
was  discernible  in  the  fact  that  he 
had  deserted,  or  at  all  events  was 
living  away  from,  his  family,  and  as 
the  word  "between"  implies  division 
into  two  parts  rather  than  more,  and 
as  it  would  be  capricious  to  make  a 
class  of  one  nephew  and  the  children 
of  another,  and  divide  among  them  in 
equal  shares, — the  division  must  be 
into  moieties,  one  for  the  children  of 
the  testatrix's  nephew  Francis,  and 
the  other  "for  her  nephew  James. 

For  instances  of  bequests  to  "de- 
scendants," see  lU.  t,  siipra. 

For  instances  of  bequests  to  one 
and  his  "family,"  see  IIL  s,  infra. 

8,  Under  a  hegumH  to  oertaln  peraotu 
"and  thvtr  deaeendanU," 

In  Tucker  v.  Billing  (1856)  2  Jur, 
N.  S.  (Eng.)  483,  where  testator  gave 
his  wife  the  residue  of  his  property 
for  life,  "and  after  her  decease  to  the 
brothers  and  sisters  of  myself  and 
my  said  wife,  and  to  their  descend- 
ants," in  such  proportions  as  his  wife . 
should  appoint  and  the  wife  failed 
effectually  to  appoint,  it  was  held 
that  the  context  showed  that  "de- 
scendants" were  to  take  only  by  way 
of  substitution,  and  not  in  competi- 
tion with  a  living  parent. 

r.  Vnder  a  hequest  to  one  and  hio  or 
her  children, 

X.  In  general* 

For  instances  of  bequests  to  one 
and  his  "family,"  see  III.  s,  infra. 

For  instances  of  bequests  to  sev- 
eral for  life,  and  at  their  decease  to 
their  children,  see  HI.  u,  infra. 

Where  a  bequest  is  to  one  and  his 
or  her  children,  the  question  is  not, 
strictly  speaking,  between  a  distribu- 
tion per  capita  and  a  distribution  per 
stirpes,  because  tiiere  is  no  stirps  or 
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stock  represented  by  the  children, 
whose  share  it  may  be  supposed  to 
have  been  the  intention  of  the  testa- 
tor to  give  them,  but  whether  the 
children  take  as  a  class  or  as  indi- 
viduals. Inasmuch,  however,  as  cases 
involving  this  question  are  closely 
related  to  those  involving  stirpital 
distribution  proper,  they  have  been 
included  in  this  annotation. 

The  rule  in  such  cases  is  that,  un- 
der a  gift  to  parents  and  children, 
where  there  are  children  living  at  the 
time,  the  children  will,  in  the  absence 
of  a  qualifying  context,  take  with 
their  parents.  Moore  v.  Ennis  (1913) 
10  Del.  Ch.  170,  87  Atl.  1009;  Davis  v. 
Sanders  (190S)  123  6a.  177,  61  S.  E. 
298;  Central  Trust  Co.  v.  Richards 
(1901)  35  Misc.  247,  71  N.  Y.  Supp. 
773;  Cannon  v.  Apperson  (1885)  82 
Tenn.  553;  Crow  v.  Crow  (1829)  1 
Leigh  (Va.)  74  (obiter);  Whittle  v. 
Whittle  (1908)  108  Va.  22,  60  S.  E. 
748;  Paine  v.  Wagner  (1841)  12  Sim. 
184,  59  Eng.  Reprint,  1102;  Law  v. 
Thorp  (1858)  4  Jur.  N.  S.  (Eng.)  447. 
6  Week.  Rep.  480.  27  L.  J.  Gh.  N.  S. 
649;  Cobban  t.  Cobban  [1916]  S.  C. 
82,  62  Scot  L.  R.  89. 

See  also  Graves  v.  Graves  (1889)  56 
Hun,  68,  8  N.  Y.  Supp.  284,  affirmed 
on  opinion  below  in  (1891)  126  N.  Y. 
636.  27  N.  E.  411,  where  it  is  said 
that  where  the  gift  is  to  one  person 
and  the  children  of  the  same  person, 
to  be  divided  equally  between  them, 
all  the  beneficiaries,  whether  named 
individually  or  designated  in  a  class 
as  the  children  of  the  one  named, 
take  in  equal  shares  per  capita.  Oth- 
er instances  in  which  the  gift  was 
accompanied  by  a  direction  for  equal 
division  are:  Armstrong  v.  Moran 
(1850)  1  Bradf.  (N.  Y.)  314;  Robin- 
son V.  Harris  (1906)  73  S.  C.  469,  6 
L.R.A.(N.S.)  330,  53  S.  E.  755;  Heron 
T.  Stokes  (1842)  2  Drury  &  War. 
89;  1  Connor  &  L.  270,  4  Ir.  Eq.  R. 
284;  Cunningham  v.  Murray  (1847) 
1  DeG.  &  S.  366,  63  Eng.  Reprint. 
1107;  Re  Fox  (1865)  35  Beav,  163,  66 
Eng.  Reprint,  867;  Bradley  v.  Wilson 
(1867)  18  Grant.  Ch.  (U.  C.)  642; 
Dryden  v.  Woods  (1881)  29  Granl^ 
Ch.  (U.  C.)  430. 


R«Tiew  of  tke  deoliions. 

In  Moore  v.  Ennis  (1913)  10  DeL 
Ch.  170,  87  Atl.  1009,  where  testator 
gave  to  seven  of  his  nine  children  a 
sum  of  money  outright,  absolutely 
and  without  any  qualifying  words, 
and  then  gave  to  each  of  his  two 
sons  legacies  with  the  additional 
words  "and  their  children,"  it  was 
held  that  both  the  general  rule  that 
where  there  is  a  gift  to  A  and  /his 
children,  and  A  has  children  living, 
■they  take  jointly  and  in  equal  shares, 
and  the  fact  that  testator  had  indi- 
cated an  intention  in  the  gifts  to 
these  two  sons,  different  from  the 
gifts  to  the  others,  to  benefit  their 
children,  such  children  took  equally 
with  their  parent. 

In  Davis  t.  Sanders  (1906)  123  Ga. 
177.  61  S.  E.  298.  where  testator  di- 
rected his  personal  property  to  be 
"divided  equally  between  my  wife 
Fannie  J.  Leverett,  my  daughter-in- 
law  Ella  Leverett  and  her  children, 
my  daughter  Sallie  Found  and  her 
children,  and  Bettie  Sanders  and  her 
children  now  or  hereafter  born,  my 
idea  being  to  divide  said  personalty 
into  four  shares,  my  said  wife  to  have 
one,  my  daughter-in-law  and  two 
daughters  and  their  children  to  have 
the  other  three,"  it  was  held  that  the 
children  were  to  take  equally  with 
the  parentsf. 

In  Graves  v.  Graves  (1889)  55  Hun, 
58,  8  N.  Y.  Supp.  284,  affirmed  on 
opinion  below  in  (1891)  126  N.  Y. 
636.  27  N.  E.  411.  construing  a  gift 
"to  my  adopted  daughter  Augusta  C. 
Graves  .  .  .  and  to  the  child  or 
children  of  said  Augusta  C.  Graves, 
who  shall  be  living  at  the  time  of  my 
death,  to  be  divided  equally  share 
and  share  alike  between  the  said 
Augusta  C.  Graves  and  the  said 
child  or  children,"  it  was  held  that, 
notwithstanding  the  use  of  the  word 
"between,"  the  terms  of  the  provision 
in  question,  and  especially  the  direc- 
tion for  equal  division,  indicated  that 
each  of  the  children  of  Mrs.  Graves 
took  a  share  equal  to  that  of  its 
mother. 

In  Central  Trust  Go.  v.  Richards 

(1901)  35  Misc.  247,  71  N.  Y.  Supp. 
773,  the  testator  gave  the  residue  of 
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his  estate  "equally  to  my  brothers 
and  sisters  and  their  children  living 
at  the  time  of  my  decease,  and  also 
the  father  and  brothers  of  my  beloved 
wife,  and  their  children,  now  living 
and  who  may  continue  to  be  living  at 
mr  decease,"  it  was  held  to  be  plain 
from  reading  the  will  that  the  testa- 
tor intended  that  his  estate  should  be 
divided  per  capita  between  his  broth- 
ers and  sisters  and  the  children  of 
such  brothers  and  sisters  who  might 
he  living  at  the  time  of  his  death,  and 
the  testator's  wife's  brothers  and 
their  children  who  might  be  living  at 
such  time. 

In  Armstrong  v.  Moran  (1850)  1 
Bradf.  (N.  Y.)  314,  it  was  held  that 
ander  a  bequest  to  testator's  brother 
"aud  his  children,"  'to  be  equally  di- 
vided between  them,"  the  brother  and 
his  children  took  as  tenants  in  com- 
mon. 

In  Pollard  t.  Pollard  (1880)  83 
N.  C  96,  where  testator  directed  land 

to  be  sold  and  the  proceeds  divided 
between  a  son  and  grandson  "and 
their  children,  the  children  to  take 
the  share  of  a  parent  who  may  die 
before  my  death,"  it  was  held  that  the 
children  of  the  legatees  named  were 
not  entitled  to  take  in  competition 
with  their  living  parents,  but,  in 
yiew  of  the  superadded  clause,  "the 
children  to  take  the  part  of  the  par- 
ent who  may  die  before  mjr  death," 
that  they  took  by  way  of  substitu- 
tion. 

Under  a  bequest  to  A  and  his  chil- 
dren, and  B  and  his  children,  "to  each 
share  and  share  alike,"  it  is  clear 
that  testator  intended  each  of  such 
children  to  take  per  capita.  Robin- 
son V.  Harris  (1906)  73  S.  C.  469,  6 
LRA-CN.S.)  330,  53  S.  E.  755. 

In  Whittle  v.  Whittle  (1908)  108 
Va.  22,  60  S.  E.  748,  testatrix,  whose 
whole  estate  consisted  of  personal 
inroperty,  provided  that,  should  there 
be  any  residue  after  the  payment  of 
legacies,  "I  wish  it  to  be  distributed 
between  Mary  Tremaine  and  her 
daughters,  in  trust  to  Dr.  G.  L.  Sin- 
clair, and  to  S.  Blackiston  and  her 
daughters,  Kate  Whittle,  Emily 
Jones,  Jane  Barr,  and  Gilberta  S. 
Whittle."     Mary  Tremaine  and  S. 


Blackiston  were  nieces  of  testatrix, 
Jane  Barr  and  Gilberta  S.  Whittle 
were  the  nieces  both  of  the  testatrix 
and  of  her  hlisband,  and  Kate  Whittle 
and  Emily  Jon^  were  the  nieces  of 
testatrix'a  husband.  It  was  held  that 
the  implication  of  an  intention  that 
Mrs.  Tremaine  and  Mrs.  Blackiston 
and  their  daughters  should  take  per 
capita  with  the  other  legatees  named, 
arising  from  the  form  of  the  gift, 
was  strengthened  by  the  circum- 
stance that  the  testatrix  had  given 
legacies  of  equal  amounts  to  nieces 
and  their  daughters,  making  no  dis- 
crimination between  them,  though 
they  stood  in  different  degrees  of  re- 
lationship to  her,  so  that,  if  there 
had  been  no  residue  of  her  estate, 
each  would  have  shared  equally  in 
her  property,  taken  in  conjunction 
with  the  circumstance  that  she  was 
in  doubt  as  to  whether  there  would  be 
any  residue,  as  was  shown  not  only 
by  the  provision  itself,  but  by  the  di- 
rection in  a  codicil  that  there  should 
be  a  small  abatement  of  the  legacies 
if  necessary  to  pay  her  nurse  $500. 

In  Heron  v.  Stokes  (1842)  2  Drury 
A  War.  (Ir.)  89,  where  testator  gave 
proper^  to  be  "equally  divided 
between  my  sister  Anne  Owen  and  any 
daughters  .  .  .  she  may  have  then 
living,  and  my  sister-in-law  Charlotte 
Heron  .  .  .  and  any  children  she 
may  have  by  my  late  brother  Edward 
then  living,  share  and  share  alike,"  it 
was  held  that  although  the  probable 
intention  of  the  testator  was  to  give 
one  half  to  Anne  and  her  daughters, 
and  the  other  to  Charlotte  and  her 
children,  and  notwithstanding  such 
construction  was  favored  by  the  ex- 
pression "equally  between,"  which 
was,  in  strictness,  applicable  only  to 
two,  yet  by  the  settled  construction  of 
the  words  legatees  took  per  capita. 

In  Cunningham  v.  Murray  (1847)  1 
TeG.  &  S.  866,  63  Eng.  Reprint,  1107, 
a  bequest  to  two  persons  named  "and 
their  several  children,  to  be  divided 
between  them  in  equal  shares  and 
proportions,"  was  held  to  be  to  them 
and  their  children  equally  per  capita, 
as  tenants  in  common. 

In  Law  V.  Thorp  (1858)  4  Jur.  N.  S. 
(Eng.)  447,  6  Week.  Rep.  480.  27  L.  J. 
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Ch.  N.  S.  649,  where  testator  gave 
property  in  trust  for  his  daughter  for 
life,  and  directed  that  after  her  de- 
cease it  be  divided  "among  all  her 
children  and  their  issue,  such  children 
and  their  issue  to  be  entitled,  as 
amongst  themselves,  to  the  benefit  of 
survivorship  and  accruer  of  sur- 
viving shares,"  it  was  held  that  as  it 
was  not  possible  so  to  construe  such 
provision  as  intending  that  the  issue 
should  take  by  way  of  substitution, 
but  as,  on  the  contrary,  the  provision 
that  the  issue  as  well  as  the  children 
were  to  be  entitled  to  the  benefit  of 
survivorship  showed  that  they  took  in 
common  with  their  parents,  the  chil- 
dren and  their  issue  took  per  capita. 

In  Re  Fox  (1866)  35  Beav.  163,  56 
Eng.  Reprint,  867, 13  Week.  Rep.  1013, 
it  waa  held  that  under  a  bequest  to 
testator's  sister  for  life,  remainder  "to 
my  surviving  brothers  and  sisters  and 
their  children,  to  be  divided  equally 
between  them,"  the  persons  entitled 
take  per  capita,  and  not  per  stirpes. 

In  Bradley  v.  Wilson  (1867)  13 
Grant,  Ch.  (U.  C)  642,  it  was  held 
that  under  a  bequest  "to  my  two  sis- 
ters, namely,  Mary  and  Sarah,  and  to 
their  children,  all  to  share  alike  if  liv- 
ing,"*  the  legatees,  being  "all  to  share 
alike,*'  took  per  capita. 

In  Dryden  v.  Woods  (1881)  29 
Grant,  Ch.  (U.  O  430,  where  testator 
directed  that  at  the  death  of  his  wife 
his  real  estate  should  be  sold,  and  the 
proceeds,  together  with  the  proceeds 
of  his  residuary  personal  estate, 
should  be  "equally  divided  among  my 
four  daughters  and  three  sons  and 
their  children,"  it  was  held  that  the 
children  took  concurrently  with  the 
parents. 

2.  To  huaband  or  wife  of  teatator  otMl 
Oteir  ehUann. 

In  the  case  of  a  bequest  to  the 
husband  or  wife  of  the  testator,  and 
their  children,  the  children  will  ordi- 
narily, in  the  absence  of  a  qualifying 
context  (as  in  Ghriskey's  Estate 
(1916)  248  Pa.  90,  93  Atl.  824),  take 
equal  shares  with  the  parent.  See 
Lord  V.  Moore  (1849)  20  Conn.  122; 
Proctor  V.  Smith  (1871)  8  Bush  (Ky.) 


81;  Edwards  v.  Kelly  (1903)  83  Miss. 
144,  86  So.  418;  Morgan  v.  Pettit 
(1886)  8  Dem.  (N.  T.)  61;  Seabury  v. 
Brewer  (1869)  63  Barb.  (N.  Y.)  662. 

In  Feemster  v.  Good  (1880)  12 
S.  C.  673,  it  is  said  that,  in  the  case  of 
a  gift  to  wife  and  children  without 
naming  them,  it  is  not  necessary,  in 
order  to  ascertain  who  are  the  in- 
dividuals embraced  in  such  class,  to 
resort  to  the  Statute  of  Distribution, 
and  hence  they  all  take  in  equal 
shares,  and  not  in  the  proportion  pre- 
scribed by  the  statute. 

Review  of  tke  deelsiama. 

In  Lord  v.  Moore  (1849)  20  Conn. 
122,  where  a  testator  having  a  wife 
and  four  children,  after  making 
specific  devises  to  each  of  them,  gave 
his  residuary  estate  in  trust  '*for  my 
said  wife  and  all  the  children  which 
I  may  leave,"  directing  the  trustees  to 
divide  the  income  "equally  between 
my  said  wife  and  said  children  and 
their  heirs,"  It  was  held  that  the 
words  "wife  and  children"  were  used 
merely  as  descriptive  of  the  persons 
who  were  to  take  shares  in  the  in- 
come, and  that  the  mere  fact  that 
there  were  four  children,  and  there- 
fore that  the  wife's  share  was  only 
one  fifth  of  the  proper^,  was  wholly 
insufficient  to  show  that  the  testator 
did  not  intend  that  each  of  them 
should  take  an  equal  share. 

In  Proctor  v.  Smith  (1871)  8  Bush 
(Ky.)  81,  it  was  held  that  under  a 
bequest  hf  testator  "to  my  wife 
Angelina  and  her  three  children, 
Beatrice,  Dunlap,  and  Scotta  con- 
jointly," the  children  took  individual- 
ly, each  a  one-fourth. 

In  Edwards  v.  Kelly  (1903)  83  Miss. 
144,  36  So.  418,  where  the  joint  will  of 
the  husband  and  wife  provided  that, 
in  case  of  the  death  of  either,  the 
property  of  the  one  first  dying  should 
vest  in  the  survivor,  unless  the  sur- 
vivor  should  marry  again,  when  the 
property  inuring  to  the  survivor's 
benefit  by  the  death  of  the  other 
should  be  divided  equally  "between" 
the  survivor  and  the  children  of  their 
marriage,  it  was  held  that  the  i^ft  was 
not  to  the  husband  and  to  a  class 
composed  of  their  children,  but  to  a 
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class  consiatins^  of  the  husband  and 
children. 

In  Moi«an  t.  Pettit  (1885)  8  Dem. 
(N.  T.)  61,  wh«r«  testator,  vho  left 
)am  snrvivinff  a  wife  and  two  children, 
directed  that  on  the  arrival  of  his 
youngest  child  at  lawful  age,  his 
estate  should  "be  divided  equally 
between  my  said  wife  and  children," 
it  was  held  that  the  languase  used  by 
tte  testator  must  be  construed  to 
mean  that  his  wife  should  take  the 
same  share  in  the  residue  of  his  estate 
as  eadi  of  his  children,  and  no  more. 

In  Seabory  v.  Brewer  (1889)  58 
Barb.  (N.  Y.)  662,  where  testator 
directed  his  estate  "to  be  appropriated 
equally  for  the  benefit  of  my  wife, 
£mi!y  H.  Brewer,  and  of  my  children, 
Seabury  Doane  Brewer  and  Florence 
Kipp  Brewer,"  it  was  held  to  be  very 
dear  that  the  parties  named  took  per 
capita,  and  not  per  stirpes. 

In  Ghriskey's  Estate  (1915)  248  Pa. 
90,  93  Atl.  824,  where  testatrix 
directed  her  residuary  estate  '*to  be 
divided  equally  between  my  husband 
and  oar  children,  the  children's  money 
to  be  held  in  trust  until  they  are 
tventy-one  years  respectively,"  it  was 
held  that,  there  being  nothing  in  the 
will  or  the  extraneous  circumstances 
indicating  that  the  word  "between" 
was  not  used  by  the  testatrix  in  its 
ordinary  meaning  as  having  reference 
to  two  parties,  the  preponderance  of 
probabilities  was  that  testatrix  in- 
tended her  husband  to  take  one  moiety 
and  her  children  the  other. 

Under  «   teqaeat  to   one  aMd  Ma 

For  instances  of  bequests  to  the 
"family"  of  one  individual  or  married 
eotti^e,  see  in.  d,  supra. 

For  instances  of  bequests  to  the 
"families"  of  several  individuals,  see 
HL  m,  supra. 

For  instances  of  bequests  to  one 
and  his  or  her  children,  see  in,  r, 
anpra. 

In  HaU  V.  Stephens  (1877)  65  Mo. 
670, 27  Am.  Rep.  302,  it  was  held  that, 
under  a  devise  to  one  and  his  family, 
he  and  his  children  took  in  eqoal 
shares. 


t.  Vnder  a  Ttequeat  to  peroona  Mamed  or 
to  meuibera  of  a  tSoM  mtd/or  '*n%olr 
repreaentaUvem.** 

For  instances  of  bequests  to  'legal 
representatives,"  see  III.  1,  supra. 

For  instances  of  bequesta  to  persons 
named,  see  IIL  j,  supra. 

Under  a  gift  to  members  a  class 
living  and  the  representatives  of  those 
deceased,  such  representatives  must 
necessarily  take  per  stirpes,  since,  if 
any  person  is  under  the  necessity  of 
making  his  claim  as  representative,  he 
must  take  the  share  in  the  same 
manner  as  the  persons  he  representa. 
Re  Bates  (1898)  169  BIbm.  262,  34 
N.  E.  266;  Dwight  v.  Gibb  (1913)  208 
N.  T.  163,  101  N.  E.  851;  Rowland  v. 
Gorsuch  (1789)  2  Cox,  Ch.  Cas.  187, 
30  Eng.  Reprint,  86;  Alker  v.  Barton 
(1842)  12  L.  J.  Ch.  N.  S.  (Eng.)  16. 

And  under  a  gift  to  certain  persons 
if  living,  or  tiieir  representatives  if 
deceased,  the  word  "representatives" 
imports  a  division  per  stirpes.  Booth 
V.  Vicars  (1844)  1  Colly.  Ch.  Cas.  6. 
68  Eng.  Reprint,  297, 13  L.  J.  Ch.  N.  S. 
147,  8  Jur.  76. 

Bevlew  of  tke  deoliioBs. 

In  Re  Bates  (1893)  169  Ham.  262, 
34  N.  E.  266,  where  testator  directed 
his  estate  to  be  closed  upon  the  death 
of  his  last  remaining  child,  "and  the 
amount  left  to  be  equally  divided 
among  my  grandchildren  and  the  rep- 
resentative of  any  deceased  grand- 
child," it  was  held  that  the  term 
"repreaentative"  imported  the  dis- 
tributees of  each  deceased  grandchild 
under  the  Statute  of  Distribution. 

In  Dwight  V.  Gibb  (1913)  208  N.  Y. 
153,  101  N.  E.  851,  afiOrming  (1912) 
150  App.  Div.  573,  85  N,  Y.  Supp.  401, 
testator  directed  a  share  of  his  estate 
to  be  held  in  trust  for  each  of  his 
three  daughters  durinir  Uieir  natural 
life,  and  "upon  the  decease  of  my  said . 
daughters,  respectively,  to  pay  over, 
transfer,  and  deliver  the  principal  of 
the  part  aforesaid,  so  holden  in  trust 
for  the  use  of  the  daughter  so  re- 
spectively deceased,  to  the  child  or 
children  of  such  deceased  daughter 
respectively;  and  in  default  of  such 
child,  or  diildren,  then  to  my  other 
children  named  in  this  will,  and  to 
their  legal  representatives,  in  equal 
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proportions."  One  of  the  daughters 
having  died  without  issue,  and  the 
others  having  died  leaving  issue,  it 
was  held  that  the  portion  to  which 
the  grandchildren  of  one  of  them  were 
entitled,  out  of  the  share  of  the  one 
dying  without  issue,  was  to  be  divided 
among  them  per  stirpes. 

In  Rowland  v.  Gorsuch  (1789)  2 
Cox,  Ch.  Cas.  187,  30  Eng.  Reprint,  86, 
where  a  will  provided :  "As  to  the  resi- 
due of  my  fortune,  I  will  and  desire 
that  the  descendants  or  representa- 
tives of  each  of  my  first  cousins, 
deceased,  partake  in  equal  shares  in 
proportion  with  my  first  cousin  now 
alive/'  it  was  held  that  as  the  descend- 
ants, under  the  terms  of  the  will,  take 
as  "representatives"  of  deceased  first 
cousins,  they  must  take  per  stirpes. 

In  Alker  v.  Barton  (1842)  12  L.  J. 
Ch.  N.  S.  (Eng.)  16.  where  testator 
bequeathed  a  sum  of  money  upon  trust 
for  his  daughter  Margaret  during  her 
life,  and  after  her  death  "equally 
among  her  children  and  their  repre- 
sentatives, share  and  share  alike;  but 
if  my  said  daughter  Margaret  shall 
happen  to  die  without  issue  or  the 
representatives  of  such  issue,"  then 
over,  it  was  held  that  the  word 
"representatives"  meant  such  children 
<rf  the  issue  as  could  take  by  repre- 
sentation, and  consequently  that  di- 
vision was  to  be  per  stirpes. 

In  Booth  V.  Vicars  (1844)  1  Colly. 
Ch.  Cas.  6,  63  Eng.  Reprint,  297,  where 
testator  directed  the  residue  of  his 
personal  estate  to  be  held  in  trust  for 
his  wife  for  life,  and  at  her  death  to 
"go  and  be  paid  unto  and  to  the  use  of 
the  said  Nicholas  Vicars  and  Mary 
Brown  ...  to  be  equally  divided 
between  them,  share  and  share  alike, 
if  then  living;  but,  if  dead,  to  go  and 
be  equally  divided  to  and  among  the 
respective  next  legal  representatives 
of  the  said  Nicholas  Vicars  and  Mary 
Brown,  share  and  share  alike,"  it  was 
held  that  the  word  "representatives" 
imported  a  division  per  stirpes,  and 
that  such  construction  was  supported 
by  the  consideration  that,  if  one  of  the 
two  persons  mentioned  in  the  will  had 
survived  the  tenant  for  life,  only  a 
moiety  could  have  gone  under  the 
clause  of  substitution. 


«.  Under  a  begiiert  to  aeveral  for  Ufe, 
and  then  to  their  children. 

For  instances  of  bequests  to  the 
children  of  several  persons,  not  pre- 
ceded by  life  estates  in  their  parents, 
see  III.  1,  supra. 

For  instances  of  bequests  to  one 
and  his  or  her  children,  see  III. 
supra. 

Although  the  cases  on  the  question 
are  not  wholly  reconcilable,  they 
appear  to  warrant  the  following 
generalizations : 

Where  the  gift  to  the  children  is  to 
take  effect  only  after  the  deaths  of  all 
the  tenants  for  life,  so  that  the  whole 
fund  goes  over  together,  instead  of  in 
separate  shares  at  different  times, 
they  take  as  members  of  a  single 
class;  and  hence  per  capita.  See 
Dole  V.  Eeyes  (1887)  143  Mass.  2S7, 
9  N.  E.  626;  Duckett's  Estate  (1906) 
214  Pa.  362,  68  Atl.  830;  Remillard  t. 
Chabot  (1903)  33  Can.  S.  C.  328;  Re 
lanson  (1907)  14  Ont  L.  Rep.  82; 
Malcom  v.  Martin  (1790)  3  Bro.  Ch. 
50.  29  Eng.  Reprint,  402;  Fearce  v. 
Edmeades  (1838)  3  Younge  &  C. 
Exch.  246, 160  Eng.  Reprint,  693, 8  L.  J. 
Exch.  N.  S.  61,  3  Jur.  245;  Nockolds 
V.  Locke  (1856)  3  Kay  &  J.  6,  69  Eng. 
Reprint,  999, 2  Jur.  N.  S.  1064,  5  Week. 
Rep.  3;  Swabey  v.  Goldie  (1875)  L.  R. 
1  Ch.  Div.  (Eng.)  380,  33  L.  T.  N.  S. 
306;  Re  Stone  [1895]  2  Ch.  (Eng.) 
196,  64  L.  J.  Ch.  N.  S.  637,  12  Reports, 
415,  72  L.  T.  N.  S.  815,  44  Week.  Rep. 
235. 

But  even  in  such  a  case  ground  for 
stirpital  distribution  may  be  found  in 
the  circumstance  that  the  children  of 
each,  upon  the  death  of  the  parent, 
are  given  the  intermediate  income 
(see  Kidwell  v.  Ketler  (1905)  146 
Cal.  12,  79  Pac.  514;  Heath  v.  Ban- 
croft (1881)  49  Conn.  220;  Potts  v. 
Shirley  (1906)  28  Ky.  L.  Rep.  872.  90 
S.  W.  690 ;  Levering  v.  Levering 
(1859)  14  Md.  30;  Barker  v.  Barker 
(1916)  172  App.  Div.  244.  158  N.  Y. 
Supp.  419,  affirmed  on  reargument  in 
(1916)  161  N.  Y.  Supp.  1117;  Re 
Campbell  (1886)  L.  R.  33  Ch.  Div. 
(Eng.)  98,  55  L.  J.  Ch.  N.  S.  911,  55 
L.  T.  N.  S.  463.  34  Week.  Rep.  629), 
though  such  a  distribution  is  not 
always  to  be  inferred  from  a  gift  of 


Digitized  by  Google 


ANNO.— WILLS— PEK  SI 

the  intermediate  income  (see  Re  Stone 
[1895]  2  Ch.  (Engr.)  196,  64  L.  J.  Ch. 
N.  S.  637.  12  Reports,  415,  72  L.  T. 
N.  S.  815,  44  Week.  Rep.  2S5,  and  Re 
lansoQ  (1907)  14  Ont  L.  Rep.  82); 
especially  where  the  gift  is  not  of  the 
entire  income,  but  only  of  so  much  as 
shall  be  necessary  for  maintenance 
(see  Nockolds  v.  Locke  (1856)  S  Kay 
&  J.  6.  69  Eng.  Reprint,  999,  2  Jur. 
N.  S.  1064,  6  Week.  Rep.  S). 

And  the  foregoing  rule  is,  of  course, 
inapplicable,  where  the  children  are 
jfiven  the  intermediate  income^  and 
the  will  directs  that  they  shall  take 
the  principal  in  the  same  proportions 
as  the  income.  See  Bradshaw  v.  Mell- 
ing  (1853)  19  Beav.  417,  62  Eng. 
Reprint,  412,  23  L.  J.  Ch.  N.  S.  603. 

A  superadded  direction  that,  if 
there  is  but  one  child,  the  whole  is  to 
£0  to  such  child,  is  an  argument  in 
favor  of  a  per  capita  distribution 
(see  Pearce  v.  Edmeades  (1838)  8 
Younge  &  G.  Sxcb.  246,  160  Eng.  Re- 
print, 693.  8  L.  J.  Exch.  N.  S.  61,  8 
Jur.  245;  Swabey  v.  Goldie  (1875)  L. 
R.  1  Ch.  Div.  (Eng.)  380,  33  L.  T. 
N.  S.  306),  but  is  not  conclusive  (see 
Doe  ex  dem.  Patrick  v.  Royle  (1849) 
13  Q.  B.  100,  116  Eng.  Reprint,  1201, 
18  L.  J.  Q.  B.  N.  S.  146,  13  Jur.  746). 

Where  the  gift  can  be  construed  as 
being  to  the  children  of  each  parent 
at  the  death  of  such  respective  parent, 
they  will  ordinarily  take  per  stirpes. 

Alabama. — ^Bethea  v.  Bethea  (1896) 
116  Ala.  265,  22  So.  661. 

Massachusetts.  —  Dole  v.  Keyes 
(1887)  143  Maaa  237,  9  N.  E.  626, 
(obiter). 

New  Jers^.  —  Stoutenburgh  v. 
Hoore  (1883)  37  N.  J.  Eq.  63,  affirmed 
vithout  opinion  in  (1884)  38  N.  J.  Eq. 
281;  Wright  v.  Gaskill  (1908)  74  N.  J. 
Eq.  742,  72  Atl.  108. 

New  York. — Jackson  ex  dem.  Hunt 
V.  Luquere  (1826)  6  Cow.  221;  Bool  v. 
Mix  (1836)  17  Wend.  119,  81  Am. 
Bee.  285. 

Tennessee. — Lee  v.  Villines  (1914) 
129  Tenn.  626,  167  S.  W.  1117. 

Verwmt — ^Austin  v.  Rutland  R. 
Co.  (1872)  45  Vt.  216. 

England.  —  Taniere  v.  Pearkes 
(1825)  2  Sim.  &  Stu.  383,  57  Eng. 
Reprint.  392.  4  L.  J.  Ch.  81.  25  Revised 
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Rep.  229;  Flinn  v.  Jenkins  (1844) 

1  Colly.  Ch.  Cas.  265,  63  Eng.  Reprint, 
467,  8  Jur.  661;  Arrow  v.  Mellish 
(1847)  1  De  G.  &  S.  355,  63  Eng.  Re- 
print, 1102;  Willes  v.  Douglas  (1847) 
10  Beav.  47,  50  Eng.  Reprint,  499,  11 
Jur.  702;  Doe  ex  dem.  Patrick  v. 
Royle  (1849)  IS  Q.  B.  100.  116  Eng. 
Reprint,  1201,  18  L.  J.  Q.  B.  N.  S.  145, 
13  Jur.  743;  Laverick's  Estate  (1854) 
18  Jur.  304,  2  Week.  Rep.  113; 
Waldron  v.  Boulter  (1856)  22  Beav. 
284,  52  Eng.  Reprint,  1117;  Turner  v. 
Whittaker  (1856)  23  Beav.  196,  53 
Eng.  Reprint,  77.  2  Jur.  N.  S.  848,  4 
Week.  Rep.  689;  Coles  v.  Witt  (1856) 

2  Jur.  N.  S.  1226;  Archer  v.  Legg 
(1862)  31  Beav.  187,  54  Eng.  Reprint. 
1109,  10  Week.  Rep.  703;  Sutcliffe 
v.  Howard  (1868)  38  L.  J.  Ch.  N.  S. 
472,  17  Week.  Rep.  819;  England  v. 
England  (1869)  20  L.  T.  N.  S.  648,  17 
Week.  Rep.  719;  Be  Nott.(1872)  20 
Week.  Rep.  669,  26  L.  T.  N.  S.  679; 
Bamaby  v.  Tassell  (1871)  L.  R.  11  Eq. 
363,  24  L.  T.  N.  S.  221,  19  Week.  Rep. 
323;  Wills  v.  Wills  (1875)  L.  R.  20 
Eq.  342,  44  L.  J.  Ch.  N.  S.  682,  23 
Week.  Rep.  784;  Re  Hutchinson  (1882) 
L.  R.  21  Ch.  Div.  811,  51  L.  J.  Ch.  N.  S. 
924,  47  L.  T.  N.  S.  573. 

In  this  connection  it  may  be  noted 
that  it  is  very  generally  held  that, 
where  the  gift  is  to  several  persons 
for  life  and  at  "their  death'*  to  '*their" 
children,  the  fact  that  the  phrase 
"their  death"  must  be  read  "their 
respective  deaths"  may  warrant  the 
reading  of  the  phrase  "their  children" 
as  "their  respective  children."  See 
Wright  V.  Gaskill  (1908)  74  N.  J.  Eq. 
742,  72  Atl.  108 ;  Jackson  ex  dem.  Hunt 
V.  Luquere  (1825)  5  Cow.  (N.  Y.)  221; 
Bool  V.  Mix  (1836)  17  Wend.  (N.  Y.) 
119,  31  Am.  Dec.  285;  Crim  v.  Knotts 
(1852)  25  S.  C.  Eq.  (4  Rich.)  340;  Re 
Armstrong  (1918)  15  Ont  Week.  N. 
271;  Taniere  v.  Pearkes  (1825)  2  Sim. 
&  Stu.  383,  67  Eng.  Reprint,  392,  4 
L.  J.  Ch.  81.  26  Revised  Rep.  229; 
Flinn  v.  Jenkins  (1844)  1  Colly.  Ch. 
Cas.  265,  63  Eng.  Reprint,  457,  8  Jur. 
661;  Willes  v.  Douglas  (1847)  10  Beav. 
47.  50  Eng.  Reprint,  499,  11  Jur.  702; 
Laverick's  Estate  (1854)  8  Jur.  (Eng.) 
304,  2  Week.  Rep.  113;  Turner  v. 
Whittaker  (1856)  23  Beav.  196.  68 
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Eng.  Reprint,  77,  2  Jur.  N.  S.  848,  4 
Week.  Rep.  689 ;  Archer  v.  hege 
(1862)  31  Beav.  187,  54  Eng.  Reprint, 
1109,  10  Week.  Rep.  703;  Bamaby  v. 
Tassell  (1871)  L.  R.  11  Ed.  (Eng.)  36S, 
24  L.  T.  N.  S.  221,  19  Week.  Rep.  328; 
Re  Hutchinson  (1882)  L.  R.  21  Gh.  Div. 
(Eng.)  811,  51  L.  J.  Ch.  N.  S.  924, 47  L. 
T.  N,  S.  573.  Such  reading,  however, 
is  precluded  where  the  testator  goes 
on  to  say  what,  he  means  by  "their 
children,"  by  adding :  "That  is  to  say, 
the  children  of  A  &  B"  (see  Abrey 
V.  Newman  (1853)  16  Beav.  431^  61 
Eng.  Reprint,  846,  22  L.  J.  Ch.  N.  S. 
627,  17  Jur.  153,  1  Week.  Rep.  156) ; 
or  where,  instead  of  the  phrase  "their 
children,"  he  uses  the  phrase  "the 
children  of  the  said  A  &  B"  (see  Re 
lanson  (1907)  14  Ont  L.  Rep.  82,  and 
Swan  V.  Holmes  (1854)  19  Beav.  471, 
52  Eng.  Reprint,  433).  But  compare 
Milnes  v.  Aked  (1868)  6  Week.  Rep. 
(Eng.)  430'.  and  Wills  v.  Wills  (1875) 
L.  R.  20  Eq.  (Eng.)  342,  44  L.  J.  Ch. 
N.  S.  582,  23  Week.  Rep,  784,  where  a 
construction  per  stirpes  was  given. 

The  rule  that,  where  the  gift  to  the 
children  takes  effect  at  the  deaths  of 
their  respective  parents,  they  take  per 
stirpes,  has  been  treated  as  inappli- 
cable where  the  gift  is  in  the  first 
instance  to  the  children  as  a  single 
class,  followed  by  a  gift  of  the  use  to 
their  respective  parents  for  life.  Hill 
v.  Spruill  (1846)  39  N.  C  (4  Ired.  Eq.) 
244;  Wetheriirs  Estate  (1912)  21  Pa. 
Dist.  R.  305.  Contra:  Crim  v.  Enotts 
(1852)  25  &  C.  Eq.  (4  Rich.)  340. 

And  such  rale  has  been  held  in- 
applicable where  there  is  a  limitation 
over,  in  case  of  the  death  of  any  of 
the  life  tenants  without  children,  to 
the  children  of  the  others,  since  in 
such  case  an  intention  is  apparent 
that  all  the  children  are  to  take  as 
one  class.  See  Walters  v.  Crutcher 
(1864)  15  B.  Men.  (Ky.)  2. 

Nor  does  it  apply  where  the  gift 
over  is  to  the  children  of  the  one  so 
dying,  and  of  the  survivors  or  sur- 
vivor, in  equal  shares.  See  Peacock 
V.  Stockford  (1863)  8  DeG.  &  G.  73,  43 
Eng.  Reprint,  30. 

It  will  apply,  however,  where  euch 
limitation  over  is  to  Uie  other  life 
tenants  in  equal  shares.  See  Shepard 


V.  Shepard  (1887)  60  Vt  109,  14  Atl. 
586. 

Where  the  gift  in  remainder  is  to 
the  children  "that  each  may  have  sur- 
viving them,"  the  word  "each"  oper- 
ates to  distribute  such  children  into 
classes,  and  they  will  accordingly  take 
per  stirpes.  Bethea  v.  Betbea  (1896) 
116  Ala.  266,  22  So.  561;  England  v. 
England  (1869)  20  L.  T.  N.  S.  (Eng.) 
648,  17  Week.  Rep.  719. 

A  gift  over  in  the  case  of  the  death 
of  any  child  before  attaining  a  vested 
interest,  not  to  the  other  members  of 
the  class,  -but  to  the  surviving  brothers 
and  sisters,  shows  that  they  are  to 
take  per  stirpes.  Archer  v.  Legg 
(1862)  31  Beav.  187,  64  Eng.  Reprint, 
1109,  10  Week.  Rep.  703. 
Bavlnr  of  tkm  dedilvBa. 

In  Bethea  v.  Bethea  (1896)  116  Ala. 
265,  22  So.  561,  where  testator  be- 
queathed certain  property  to  his  three 
sons  "during  the  terms  of  their  natural 
lives,  and  then  to  the  children  that 
each  may  have  surviving  them,"  it 
was  held  that  the  word  "each"  was 
clearly  distributive  of  the  grand- 
children of  the  testator  referred  to, 
into  classes  or  stirpes,  indicating  his 
intention  for  them  to  take  in  this 
manner,  and  not  per  capita. 

In  Kidwell  v.  Ketler  (1906)  146 
CaL  12,  79  Pac.  514,  testator  created  a 
trust  for  the  benefit  of  his  niece  Katie 
and  nephew  Willie  during  their  lives, 
providing  that,  if  eil^er  of  them 
should  die  without  issue,  the  whole  of 
the  income  should  be  paid  to  the  sur- 
vivor during  his  or  her  natural  life, 
and  that,  in  case  either  of  them  should 
die  with  issue  surviving,  then  and  in 
that  case  one  half  of  the  net  income 
should  be  expended  for  the  mainte- 
nance and  education  of  such  issue  un- 
til both  Katie  and  Willie  should  nave 
deceased,  'Srhen  the  said  investment 
property,  and  the  net  proceeds  thereof 
then  remaining,  shall  become  the 
absolute  properly  of  the  issue  of  the 
said  Katie  and  Willie  then  surviving." 
It  was  held  that,  as  it  was  apparent 
that  in  the  disposition  of  the  income 
to  arise  from  the  toust  property  the 
testator  contenqilated  a  distribution 
per  stirpes,  it  would  seem  to  be  reason- 
ably certahi  tiiat  he  also  contem^ated 
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a  diTiiion  of  the  corpttB  of  the  trust  in 

lAe  manner. 
Jo  Heath  t.  Bancroft  (1881)  49 

Conn.  220»  testator,  in  a  will  con- 
iasedly  and  inaccurately  expressed, 
directed  his  personal  estate  to  be  in- 
vested and  a  portion  of  the  income  to 

be  paid  to  his  widow  for  life,  and  the 
remainder  to  be  divided  between  his 
taat  and  daoffhters  in  stated  propor- 

tioDs,  adding:  **And  in  case  any  one 
or  more  of  my  said  children  shall  die 
without  a  lawful  heir  or  heirs,  his,  her, 
or  their  part  to  be  divided  between  the 
SDnrivin;  children  in  proportion  be- 
^aeathed  to  them  as  aforesaid ;  and  at 
the  decease  of  my  said  children  my 
will  is  that  the  principal  of  said 
personal  estate  be  ^vided  as  follows: 
That  the  first  of  my  said  children  that 
shall  die,  and  others  until  the  last 
of  them  shall  decease,  leaving  lawful 
heirs,  they  severally  shall  receive  the 
interest  of  their  ancestor  until  the 
last  of  my  said  children  be  deceased ; 
and  at  the  death  of  tiie  last  of  my  said 
children  the  whole  to  be  equally 
divided  between  the  lawful  heirs  of 
my  said  children  according  to  the 
number  of  their  heirs  as  shall  then 
sorvive  collectively."  It  was  held  that 
the  per  stirpes  rule  was  clearly 
applicable  to  the  income  until  final 
distribution  of  the  property,  and  that 
the  words,  "according  to  the  number 
of  their  heirs  as  shall  then  survive 
collectively."  did  not  require  a  difiFer- 
eat  distribution  of  the  principal.  The 
court  in  discussing  the  question  said : 
"What  do  these  words  mean?  In  the 
confused  and  inaccurate  expressions 
of  which  the  will  is  full,  it  la  very 
doubtful  whether  they  had  any  mean- 
ing to  the  testator,  but  so  far  as  we 
can  give  tiiem  any  meaning  th^  seem 
to  indicate  an  intention  to  have  an 
enumeration  of  the  heirs  then  sur- 
viving. As  this  enumeration  would  be 
necessary  in  case  of  a  per  capita  di- 
vision, and  not  necessary  in  case  of  a 
per  stirpes  division*  the  language 
would  seem  to  favor  a  per  capita  dis- 
tribution. The  word  'collectively*  also 
somewhat  aids  this  construction,  as  it 
indicates  that  the  testator  had  in 
mind  the  heirs  of  his  children  as 
a  whole,  and  an  equal  division  among 


them  by  numbers,  and  not  an  un- 
equal division  by  representation.  On 
the  other  hand,  however,  the  as- 
certainment of  all  the  heirs  would 
be  necessary  to  complete  distribution 
under  any  rule;  and  under  any  rule 
the  heirs  then  living  would  alone  take, 
whether  they  took  per  capita  or  by 
representation ;  while  the  direction 
of  an  equal  division  haa  been  held  to 
be  as  applicable  to  a  per  stirpes  as  to 
a  per  capita  division.  Rajonond  v. 
Hillhouse  (1878)  45  Conn.  473,  29  Am. 
Bep.  688.  The  language  is  not,  there- 
fore, decisive  of  an  intention  to  dis- 
tribute the  property  per  capita,  while 
there  ,  are,  we  think,  over  balancing 
considerations  in  favor  of  the  per 
stirpes  rule.  In  the  first  place  the 
testator  had,  we  think,  clearly, 
although  in  the  same  awkwardness  of 
language,  given  the  annual  income 
during  the  long  period  of  the  lives  of 
his  children,  or  some  of  them,  to  his 
children  and  their  representatives,  . 
and  it  is  diflScult  to  see  why  he  should 
have  adopted  a  different  rule  a«  to  the 
division  of  the  principal.  In  the  next 
place,  the  per  stirpes  rule  is  one  of 
much  more  easy  practical  application. 
The  testator  must  have  expected  that, 
leaving  so  large  a  number  of  cliildren, 
his  descendants,  living  at  the  time — 
presumably,  as  it  has  proved,  very 
remote — when  the  last  of  his  children 
should  die,  would  be  very  numerous 
and  widely  scattered,  and  consequent- 
ly very  difficult  of  ascertainment,  if, 
indeed,  it  would  be  possible  to 
ascertain  them  all.  Yet  this  complete 
ascertainment  and  enumeration  of  the 
heirs,  however  numerous  and  however 
widely  scattered,  would  be  an  un- 
avoidable preliminary  of  the  dis- 
tribution of  the  property.  The  share 
of  no  one  heir  could  be  determined 
until  the  whole  number  of  the  partici- 
pants in  the  distribution  was  known. 
The  property  would  in  all  probability 
be  locked  up  at  the  very  outset,  and  a 
distribution  of  it  indefinitely  delayed. 
If  the  language  of  the  will  were  clear, 
the  difficulty  of  carrying  it  out  could 
not  affect  its  construction;  but  while 
it  is  obscure  it  is  a  legitimate  con- 
sideration, inasmuch  as  it  would  be 
presumed  that  a  testator  intended  a 
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construction  that  could  be  carried 
out,  as  against  one  that  could  not»  or 
could  be  only  at  great  trouble  and 
expense.  Under  the  per  stirpes 
principle,  the  nonascertainment  of 
some  of  the  heirs  cannot  affect  the 
shares  of  any  others  not  of  the  im- 
mediate division  or  subdivision  to 
which  the  undiscovered  heirs  may 
belong.  A  further  consideration  in 
favor  of  the  per  stirpes  rule  is  that 
this  rule  has  for  two  centuries  com- 
mended itself  to  the  judgment  of  the 
community  as  one  of  justice,  and  has 
been  and  is  the  rule  applied  by  the 
law  in  case  of  intestate  estates.  In 
these  circumstances,  this  rule  will  be 
applied  in  the  construction  of  a  will 
where  the  language  of  the  will  leaves 
the  intent  of  the  testator  in  serious 
doubt.  If  we  should  regard  the 
language  here  used  as  so  utterly 
obscure  that  no  conclusion  could  be 
reached  as  to  its  meaning,  we  should 
treat  the  will  as  so  far  void  for  un- 
certainty, and  the  property  given  by 
it  would  become  intestate  estate.  It 
is  arriving  at  the  same  practical  result 
to  give  the  will  a  per  stirpes  construc- 
tion." 

In  Walters  v.  Crutcher  (1864)  15  B. 
Mon.  (Ky.)  2,  where  testator  devised 
his  slaves  in  trust  for  his  four  children 
during  their  lives,  and  at  their  death, 
or  the  death  of  either  of  them,  their 
one-fourth  part  to  their  children, 
should  they  leave  any,  but  should 
either  of  them  die  without  leaving  a 
child  or  children,  their  part  to  go  to 
the  children  of  the  others,  it  was  held 
that  as  the  devise  was  to  the  children 
of  the  others  as  one  class,  and  as 
there  was  nothing  in  the  will  that 
indicated  an  intention  that  the 
children  of  the  others,  where  one 
should  die  without  children,  were  to 
take  in  the  place  of  their  parents,  or 
the  share  of  their  parent,  or  ii^  any 
other  manner  than  they  would  take 
under  a  general  devise  to  them  as 
grandchildren,  they  constituted  but 
one  class  of  devisees,  and  must  take 
per  capita,  and  not  by  representation. 

In  Potts  v.  Shirley  (1906)  28  Ky.  L. 
Rep.  872.  90  S.  W.  590,  a  testator,  who, 
by  his  will,  after  directing  an  equal- 
ization of  his  four  children  according 


to  advancements,  gave  to  each  one 
fourth  of  his  personal  estate,  by  a 
codicil,  executed  some  eight  yeara 
thereafter,  gave  his  personal  property 
in  trust  during  the  lives  of  his 
children,  and  of  the  survivor  of  them, 
to  pay  the  income  to  each  for  their 
lives,  with  the  further  provision  that, 
upon  the  death  of  any  one,  the  share 
of  income  which  such  one  would  have 
taken  should  go  to  her  descendants, 
if  any,  according  to  the  law  of  descend 
and  concluded  by  devising  the  trust 
fund,  upon  the  termination  of  the 
trust^  "to  my  grandchildren  or  their 
descendants  in  equal  portions,  that 
are  now  living  or  may  be  hereafter 
bom."  It  was  held  that  the  natural 
import  of  the  language  indicated  an 
Intention  on  the  part  of  the  testator 
to  make  an  equal  distribution  of  his 
personal  estate  amon^  all  his  grand- 
children without  respect  to  the 
number  of  each  family;  and  that  no 
implication  of  a  different  intention 
could  be  drawn  from  the  fact  that  in 
his  will  he  had  given  life  estates  to 
his  four  children,  with  remainder  to 
his  grandchildren  and  great-grand- 
children per  stirpes. 

In  Levering  v.  Levering  (1859)  14 
Md.  30,  construing  a  will  by  which 
testatrix  devised  the  income  from 
certain  property  to  her  daughters 
Hannah  and  Sarah  during  their  lives, 
providing  that,  **in  the  case  of  the 
death  of  either  of  them,  then  and  in 
that  case  the  rents,  issues,  and  profits 
of  the  one  so  dying  shall  be  equally 
divided  between  the  heii^  of  the  said 
deceased,"  and  further  provided  that 
after  the  death  of  both  the  property 
should  be  sold  and  the  proceeds  dis- 
tributed "unto  and  among  the  heirs 
and  representatives  of  the  said 
Hannah  Levering  and  Sarah  Lever- 
ing," it  was  held  that  as  the  testatrix 
had  clearly  shown  an  intention  to  give 
to  the  children  of  one  daughter  the 
rents,  issues,  and  profits  of  one  half 
the  estate,  irrespective  of  the  number 
of  such  children,  it  was  to  be  supposed 
that  she  had  a  like  intention  of  giving 
to  the  children  of  each  mother  each 
one  half  of  the  principal. 

In  Dole  V.  Keyes  (1887)  143  Masa 
237,  9  N.  £.  625,  where  testator  gave 
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the  income  and  improTements  of  his 
residuary  estate  to  his  children,  add- 
ing: "And  at  their  decease  the  said 
real  and  personal  estate  shall  revert 
to  their  children*  and  also  the  above- 
described  estate  given  to  my  beloved 
wife^  after  her  decease,"  it  was  held 
that  the  sift  to  the  children  of  the  life 
tenants  was  to  be  regarded  as  taking 
effect  aftw  the  death  of  both  rather 
than  upon  the  respective  deaths  of 
each,  and  for  that  reason,  and  also 
because  aach  remainder  was  evidently 
given  in  the  same  proportions  as  the 
remainder  after  the  wife's  death, 
vhich  is  limited  by  the  same  elaase, 
testator's  grandchildren  took  per 
stirpes. 

In  StoDtenburgh  v.  Moore  (1883) 
37  N.  J.  Eq.  63,  affirmed  without 
opinion  ,  in  (1884)  38  N.  J.  Eq.  281, 
where  testator  gave  the  income  of  his 
residuary  estate  to  his  two  sons,  "to 
be  equally  divided  between  them 
daring  their  lives,  and  at  their  death 
to  be  equally  divided  between  my 
grandchildren,  to  them,  their  heirs 
and  assigns,"  it  was  iield  that  the 
grandchildren  did  not  take  as  a  single 
class,  but  per  stirpes. 

In  Wright  V.  Gaskill  (1908)  74  N.  J. 
Eq.  742,  72  Atl.  1^8,  where  testator 
bequeathed  to  his  nephew  John  and 
hia  niece  Elizabeth,  children  of  his 
brother,  a  certain  farm  and  personal 
property  thereon  "for  and  during  the 
term  of  their  natural  life  or  lives  of 
them,  the  said  John  and  Elizabeth  P. 
Gaskill,  and  after  to  their  lawful 
issue,"  it  was  held  that,  that  there 
being  two  life  tenants  of  the  estate 
in  question,  each  having  an  undivided 
half  interest  in  the  whole,  the  issue 
of  each  upon  the  death  of  their  an- 
cestor succeeded  to  an  undivided  half, 
and  accordingly  took  per  stirpes,  and 
not  per  capita. 

In  Jackson  ex  dem.  Hunt  v.  Luquere 
(1826)  5  Cow.  (N.  Y.)  221,  and  Bool  v. 
Mix  (18S6)  17  Wend.  (N.  Y.)  119,  81 
Am.  Dec.  286,  a  devise  to  two 
daughters  of  land,  "to  be  equally 
divided  between  them  share  and  share 
alike,  and  to  be  to  them,  for  and 
during  their  natural  life;  and  after 
their  death,  then  to  be  to  their  and 
each  of  their  children  and  to  be 


divided  between  them  share  and  share 

alike**  was  held  to  give  the  remainder 
to  their  respective  children  per  stirpes, 
and  not  per  capita. 

In  Barker  v.  Barker  (1916)  172  App. 
Div.  244,  158  N.  Y.  Supp.  419,  affirmed 
on  reargument  in  (1916)  175  App.  Div. 
940,  161  N.  Y.  Supp.  1117,  and  affirm- 
ing on  this  point  (1915)  92  Misc.  890, 
156  N.  Y.  Supp.  194,  testator,  after 
giving  his  daughters  annuities 
charged  upon  his  estate,  and  his 
property  subject  thereto  in  trust  to 
apply  the  income  to  the  education, 
support,  and  maintenance  of  his  sons 
John  and  Samuel  during  their  lives, 
went  on  to  provide:  "And  on  their 
death  the  same  shall  belong  and 
descend  (the  real  estate  in  fee) 
subject  as  aforesaid  to  their  heirs  and 
descendants— and  if  none,  then  to  my 
heirs  at  law,  and  in  case  of  the  death 
of  either  said  John  A.  G.  or  Samuel  P., 
then  his  share  (one  half)  of  the  in- 
come or  profits  shall  be  paid  to  the 
heirs  of  Bach  decedent  until  the  death 
of  the  survivor  of  my  said  two  sons, 
it  being  my  will  that  the  same  shall 
remain  in  trust  as  aforesaid  until  the 
death  of  both  o£  my  said  sons."  It 
was  held  that  notwithstanding  the 
provision  that  testator's  heirs  should 
take  in  default  of  "their  heirs  and 
descendants"  raised  the  question 
whether  the  testator  intended  his 
heirs  to  tiUce,  if  one  beneficiary  should 
die  without  leaving  issue,  yet  the  fact 
that  John  and  Samuel  could  not  have 
common  descendants,  and  the  declara- 
tion that  each  son  took  one  half  of  the 
income,  with  the  provision  that,  in 
case  of  the  death  of  either,  his  heirs 
should  take  his  share  of  the  income 
until  the  death  of  the  survivor,  so  that 
the  descendants,  however  few,  of  one 
son,  might  take  half  of  the  income, 
while  the  children  of  the  other  son, 
however  many,  might  take  the  other 
half,  indicated  the  testator's  intention 
to  divide  the  estate  into  two  shares, 
one  for  each  line  of  descent,  and  that 
the  heirs  of  each  son  should  take 
correspondingly  from  the  corpus. 

In  Hill  v.  Spruill  (1846)  39  N.  C 
(4  Ired.  Eq.)  244,  where  testatrix 
directed  that  all  her  property  "be 
equally  divided  among  my  grand- 
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children  tiiat  are  living  at  the  time  of 
my  death,  and  that  their  parents  have 
the  use  of  it  as  long  as  they  live,"  it 
was  held  that  as  the  gift  was  to  the 
grandchildren  under  a  common  de- 
nomination, with  a  direction  for  "an 
equal  division  among  them,"  they  took 
per  capita;  and  that  this  construction 
was  not  affected  by  the  fact  that  there 
was  a  gift  to  the  respective  parents 
of  the  several  families  of  grand- 
children, the  court  saying,  with  regard 
to  the  latter  circumstance:  "It  was 
indeed  said  at  the  bar  that  this  case 
might  be  taken  out  of  the  rule,  because 
there  is  a  gift  to  the  respective 
parents  of  the  several  families  of 
grandchildren,  which,  though  not 
c<miing  first  in  the  will,  is  really  and 
necessarily  prior  to  that  to  the  grand- 
children themselves,  as  it  is  to  be  first 
enjoyed;  and  it  was  insisted  that  this 
would  enable  the  court  to  make  the 
division  among  the  grandchildren  per 
atlrpes.  But  the  argument  goes  too 
far,  80  as  -to  show  it  to  be  clearly 
wrong.  For  if  the  division  be  between 
the  parents  of  the  grandchildren,  then 
each  person  within  that  description 
takes,  and,  consequently,  where  both 
of  the  parents  are  alive,  the  grand- 
children of  that  family  would  have 
double  as  much  as  those  who  had  but 
a  single  parent  living;  which  would 
produce  the  very  inequalify  between 
the  families  against  which  the  argu- 
ment is  directed.  The  donation  to  the 
children  of  the  testatrix  and  their 
husbands  and  wives  is  not,  in  truth, 
made  to  them  as  such,  but  as  being 
the  parents  of  the  grandchildren, 
then  living/  whose  shares  their  re- 
spective parents  are  to  enjoy  during 
their  lives.  The  divisicm  ia,  therefore, 
to  be  made  immediately  among  the, 
grandchildren  per  capita ;  but  the 
enjoyment,  during  the  lives  of  their 
respective  parents  or  the  survivor  of 
them,  is  to  belong  to  the  respective 
parents,  and  then  go  into  possession 
of  the  grandchildren  themselves." 

In  Dttcketf  a  Estate  (1906)  214  Pa. 
862,  68  Atl.  '880,  where  testator  gave 
the  residue  of  his  estate  in  trust  to 
pay  one  third  of  the  income  to  his 
wife  during  life,  and  the  remaining 
two  thirds  to  hie  three  children  during 


their  lives,  and  after  the  death  of  all 
of  them,  upon  trust  for  l^e  use  "of  the 
lawful  issue  of  my  said  children, 
.  .  .  their  heirs  and  assigns  forever, 
share  and  ahaxe  alike;  and  in  case 
there  shall  not  be  any  such  lawful 
issue,  then  the  same  to  be.  divided 
between  my  nearest  of  kin,  their  heirs 
and  assigns,  ahare  and  share  alike/'  it 
was  heldr  in  view  of  the  context,  that 
the  testator  had  used  the  word  "issue" 
as  meaning  "children,"  and  that,  as 
he  evidently  purposed  to  give  his 
entire  residuary  estate  to  his  grand- 
children as  a  class,  the  distoibntion 
should  be  per  capita. 

In  Grim  v.  Knotts  (1852)  25  S.  C. 
Eq.  (4  Rich.)  340,  a  will  directing  that 
the  residue  of  testator's  estate  "be 
divided  into  equal  shares  among  my 
brother,  Jacob  Patterson,  and  Anthony 
Patterson's  lawful  children,  and  that 
my  brothers,  Jacob  and  Anthony,  have 
the  use  of  their  children's  portion,  or 
part,  during  titeir  natural  lives,  and  at 
their  death  to  titeir  children  forever," 
it  was  held  that  the  direction  as  to  the 
division  of  the  residue  into  equal 
parts  is  satisfied  by  understanding  it 
as  applicable  to  the  brothers  of  the 
testator  who  were  the  immediate 
objects  of  his  bou||ty,  and  that  it  was 
the  testator's  intention  that,  at  the 
death  of  each,  his  children  should 
take  his  moiety  among  them  absolute- 
ly. 

In  Lee  v.  Villines  (1914)  129  Ttenn. 
625,  167  S.  W.  1117,  where  testator 
bequeathed  certain  property  in  trust 
to  pay  over  the  income  to  his  children, 
providing  that  at  the  death  of  either 
of  them  the  child  or  children  of  such 
one  dying  should  receive  the  part  or 
portion  of  such  Income  that  their 
father  or  mother  was  entitled  to, 
and  that  should  any  of  such  children 
die  without  child  or  children,  then,  in 
that  event,  his  or  her  share  should  be 
paid  over  to  the  survivors  in  equal 
portions  and  the  children  of  such  as 
might  have  died  leavii^  lasue,  it  was 
held  to  be  clearly  the  purpose  of  the 
testator  that  the  surviving  grandchild 
or  grandchildren  should  take  per 
stirpes  that  part  of  the  estate  to  which 
the  deceased  parent  had  been  entitled 
for  life,  and  that  in  the  event  any 
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chBd  should  die  without  child  or 

children  sarriviiig:  the  testator  also 

intended  gUrpital  vestiture  of  the  fee 
to  take  place. 

In  Austin  v.  Rutland  R.  Co.  (1872) 
45  Yt  216,  where  testator  directed  all 
his  estate,  except  that  given  to  his 
wife^  to  be  equally  divided,  and  the 
use,  im^rorement,  and  occupancy  of 
one  moiety  thereof  to  be  enjoyed  by 
liis  daughter  Avis,  and  the  other 
moie^  by  his  daughter  Nellie,  during 
their  natural  lives,  "remainder  to  their 
heirs  forever,"  it  was  held  that,  as 
Avis  and  Nellie  were  each  to  have  a 
life  estate  in  the  moiety,  so  the  heirs 
of  eaeh  one  were  to  take  a  moiety  in 
the  innaittder  in  fee. 

In  Shepard  v.  Shepard  (1888)  60 
Tt  109.  14  Atl.  636,  where  testator 
devised  the  residue  of  his  estate  "in 
equal  shares  to  my  four  sisters 
[naming  them],  to  them  and  their 
children  forever,  with  this  condition, 
that  if  eitiier  of  my  said  sisters  should 
die  leaving  no  children,  then  her  share 
«5  aforesaid  to  the  other  sisters  living, 
in  equal  shares,"  it  was  held  that  the 
shares  of  those  of  them  who  died 
leaving  no  children  passed  to  the 
descendants  of  the  others  per  stirpes. 

In  Stephens  v.  Hide  (17S4)  Cas.  t. 
Talk  27,  25  Eng.  Reprint,  641,  where 
testator  devised  a  share  of  his  personal 
estate  in  ^at  for  his  two  daughters 
daring  their  natural  lives,  and  after- 
wards to  their  or  either  of  their  child 
or  children,  it  was  remarked  that  it 
vould  not  seem  contrary  to  the  testa- 
tor's intent  that  hU  grandchildren 
should  take  per  capita,  they  all  being 
equally  related  to  him;  but,  as  one  of 
the  daughters  left  no  issue,  the  point 
did  not  have  to  be  decided. 

In  Halcom  v.  Kfartin  (1790)  3  Bro. 
Ch.  60,  29  Eng.  Reprint.  402,  where 
testator  gave  to  the  children  of  A  and 
the  children  of  B  the  interest  of  a  sum 
of  money  for  life,  to  be  equally 
divided  between  them,  and  at  their 
decease  the  same  to  be  divided  betwixt 
the  grandchildren  of  each,  the  opinion 
was  expressed  that  the  will  contained 
no  safficient  indication  that  the  grand- 
children were  to  take  otherwise  than 
after  the  death  of  all  the  life  tenants, 
and  brace  per  capita. 
16  AXJt.— 0.  « 


In  Taniere  v.  Fearkes  (182S)  2  Sim. 
&  Stu.  383,  67  Eng.  Reprint,  392,  4  L. 
J.  Ch.  81,  26  Revised  Rep.  229,  where 
testatrix  gave  a  sum  of  money  to  a 
sister  for  life,  and  at  her  death  to  her 
two  daughters  in  equal  shares,  "and  at 
their  death  to  their  children,'*  it  was 
held  that  as  the  children  of  each 
daughter  nmst  plainly  toke  iheir 
mother's  share  upon  her  death, 
neither  the  surviving  daughter  nor 
her  children  could  claim  the  share  of 
one  dying  without  children. 

In  Pearce  v.  Edmeades  (1838)  2 
Younge  &  C.  Exch.  246,  160  Eng. 
Reprint,  693,  3  Jur.  245,  where  testa- 
tor devised  proi>erty  in  trust  to  pay 
the  income  un^  and  between  his 
grandchildren  Elizabeth  and  George 
during  their  respective  natural  lives, 
and  after  the  decease  of  both  upon 
further  trust  to  pay  ^e  principal 
"unto  and  between  all  and  every  the 
child  or  children  of  tike  said  Elizabeth 
Goldsmith  and  George  Groldsmith  in 
equal  shares,  and  if  but  one  to  that 
child  only,"  it  was  held  that,  as  the 
corpus  of  the  residue  was  not  to  be 
divided  until  after  the  decease  of  both 
George  and  Elizabeth,  the  division 
must  be  per  capita,  and  not  per  stirpes. 

In  Flinn  v.  Jenkins  (1844)  1  Colly. 
Ch.  Cas.  365,  63  Eng.  Reprint,  467,  8 
Jur.  661,  where  testator  gave  a  house 
to  his  son  Robert  and  anothw  house 
to  his  son  Henry  for  their  lives,  ''and 
then  to  be  equally  divided  among 
their  children,"  and  likewise  gave  his 
residuary  estate  "to  be  equally  divided 
between  my  two  sons  for  their  lives 
only,  and  then  to  be  equally  divided 
among  their  children  when  of  age,"  it 
was  held  that  the  children  of  the  sons 
were  entitled  to  the  shares  of  their 
parents  in  the  houses  and  in  the  resi- 
due per  stirpes. 

In  Arrow  v.  Mellish  (1847)  1  DeG. 
&  S.  365,  63  Eng.  Reprint,  1102,  where 
testator  gave  his  estate  to  four  nieces 
"to  be  by  them  equally  divided,  share 
and  share  alike,  and  at  their  death  to 
go  equally,  share  and  share  alike,  to 
their  children,"  it  was  held  that  the 
words  "their  children"  must  mean 
"their  respective  children,"  and  there- 
fore that  such  children  took  their 
parent's  share  only. 
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In  Peacock  v.  StockCord  (1858)  3 
DeG.  U.  &  G.  78,  48  Eng,  Reprint,  80, 
vrhere  testator  bequeathed  life  in- 
terests in  four  distinct  funds  to  four 
nieces  respectively,  and  directed  that 
upon  the  decease  of  any  or  either  of 
them,  the  principal  fund,  the  interest 
of  which  was  to  be  received  by  her  or 
them,  should  be  held  in  trust  for  "the 
benefit  of  all  and  every  the  lawful 
children  of  her  or  them  so  dyinsr,  and 
of  the  survivors  or  survivor  of  my 
other  nieces  hereinbefore  named,  in 
equal  shares,"  it  was  held  that,  as 
the  words  of  the  will  did  not  warrant 
the  construction  that  the  children 
of  each  niece  were  to  take  the  capital 
in  which  their  parent  took  a  life 
interest,  it  followed  that  all  most  take 
together. 

In  Willes  v.  Douglas  (1847)  10 
Beav.  47,  50  Eng.  Reprint,  499,  11  Jur. 
702,  a  testatrix  gave  property  in  trust 
to  be  equally  divided  between  her 
three  cousins,  the  interest  arising 
therefrom  to  be  equally  divided  share 
and  share  alike  among  them,  "separate 
and  distinct  from  their  said  husbands 
and  for  their  sole  use;  and  at  their 
decease  to  be  equally  divided  amongst 
their  said  daughters,"  it  was  held 
that  as  the  testator  in  speaking  of 
"their  said  husbands"  clearly  meant 
their  several  and  respective  husbands, 
and  in  using  the  phrase,  "for  their  sole 
use,"  meant  "their  respective  use,** 
and  in  using  the  phrase,  "at  their 
decease,"  meant  tiie  death  of  each 
respectively,  the  word  "their"  should 
not  be  given  a  different  meaning 
in  construing  the  phrase  "their 
daughters,"  but  that  such  phrase  must 
be  read  as  "their  respective  daugh- 
ters," and  hence  that  such  daughters 
took  per  stirpes  rather  than  per 
capita. 

In  Doe  ex  dem.  Patrick  v.  Royle 
(1849)  13  Q.  B.  ICQ,  116  Eng.  Reprint, 
1201.  where  testator  devised  land  in 
trust  for  his  son  Jarman  and  his 
daughter  Elizabeth  for  their  respec- 
tive natural  lives,  equally  to  be  divided 
between  them,  share  and  share  alike, 
"and  from  and  after  the  decease  of 
them  or  either  of  them,  to  the  use" 
"of  all  and  every  the  children  oF'  his 
"said  son  and  daughter  respectively. 


both  male  and  female,  and  their  re- 
spective heirs  and  assigns;  to  be 
equally  divided  among  them,  diare  and 
share  alike  as  tenants  in  common,  and 
not  as  joint  tenants;  and  if  tAiere 
shall  be  only  one  such  child  ^t'  his 
"said  son  and  daughter,  Jarman  and 
Elizabeth,"  to  the  use  of  such  child  in 
fee,  with  a  further  limitation  over  in 
default  of  such  issue,  it  was  held  tiiat 
as  the  moiety  of  the  first  of  the  life 
tenants  to  die  went  over  upon  his 
decease,  and  the  remainder  being  given 
to  the  children  of  the  son  and 
daughter,  "respectively,"  the  children 
of  each  tenant  for  life  took  only  upon 
the  decease  of  their  own  parent,  the 
word  "respectively"  having  the  effect 
of  dividihg  between  children  of  ten- 
ants for  life  in  classes. 

In  Abrey  v.  Newman  (1853)  16 
Beav.  431,  61  Eng.  Reprint,  845,  22 
L.  J.  Ch.  N,  S.  617,  17  Jur.  143,  1  Week. 
Rep.  156,  testator  gave  certain 
property  to  be  equally  divided  between 
A  and  his  wife,  and  B  and  his  wife, 
for  the  period  of  their  natural  lives, 
"after  which  to  be  equally  divided 
between  their  children;  that  is  to  say, 
the  children  of"  A  and  6  above 
mentioned.  It  was  held  that  as  the 
words  "their  children"  could  not,  in 
view  of  the  explanatory  clause  follow- 
ing, be  read  as  "their  respective 
ehildren,"  upon  the  death  of  one  of 
the  life  tenants  and  his  ^fe  their 
share  was  divisible  per  capita  among 
all  the  children. 

In  Bradshaw  v.  Melling  (1853)  28 
L.  J.  Ch.  N.  'S.  .(Eng.)  603,  testator 
devised  his  real  estate  in  trust  during 
the  lives  of  his  eif^t  nephews  and 
nieces  named  and  the  survivor  of 
them  to  p^  over  one  eii^th  part  of 
tiie  rents  and  profits  to  each  of  his 
nephews  and  nieces  "during  their 
respective  natural  life  and  lives,"  fur- 
ther providing  that,  in  case  any  of  the 
said  eight  legatees  should  die  without 
leaving  issue,  the  share  of  such  one 
should  go  among  the  survivors  in  the 
same  manner  as  their  original  shares, 
and  that  in  case  any  of  them  should 
die  leaving  issue,  the  share  of  saeh 
one  should  go  and  be  paid  to  sach 
issue  during  the  lifetime  of  the  sax- 
vivor  of  them,  and  from  and  after  ttie 
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decease  of  the  survivor  devised  the 
troBt  property  "unto  the  lawful  issue 
then  living,  of  tiie  said  eight  lesratees, 
tbeir  beirs  and  assigns  forever,  as 
tenants  in  common,  the  share  of  such 
issue  in  the  fee  simple  to  be  in  the 
same  proportion  as  the  share  of  the 
rents  and  profits  he,  she,  or  they  may 
Uien  be  in  the  receipt  of;  it  not  being 
my  intmtion  that  the  issue  of  my  said 
Ie£:atees  shall  take  in  equal  shares 
altogether,  but  only  in  equal  propor- 
tions 'as   respects    their  deceased 
parents'  or   parent's   original  and 
accniing  shares."    It  was  held  that 
the  trust  property  was  divisible  upon 
the  death  of  the  survivor  of  the  eight 
legatees  named,  among  and  to  the 
rhildren  then  living  of  such  of  them 
as  had  left  children,  and  that  such 
children  took  per  stirpes. 

Is  Laverick's  Estate  (1854)  18  Jur. 
(Eng.)  304,  Z  Week.  Rep.  113,  where 
testator  bequeathed  to  his  niece 
Catharine  and  nephew  John,  all  his 
houses  situate  at  W,  "each  to  have  one 
half,  to  be  share  and  share  alike/* 
"each  to  enjoy  one  half  during  their 
lives  and  at  their  decease  the  said 
premises  to  go  to  their  children,''  it 
was  held  that  there  was  an  absolute 
division  of  the  property  Into  two 
shares,  one  share  to  be  devoted  to  each 
and  his  or  her  children. 

In  Swan  v.  Holmes  (1854)  19  Beav. 
471,  52  Eng.  Reprint.  433,  where  testa- 
tor gave  the  interest  on  a  certain  sum 
to  be  divided  among  his  cousins,  John, 
William,  Henry,  and  Mary,  for  their 
lives,  and  directed  that  the  principal 
should  "devolve  to  the  children  of  the 
said  John,  William,  and  Henzy  In 
equal  proportions,"  it  was  held  that 
there  was  nothing  to  indicate  that  the 
children  of  the  four  cousins  were  to 
take  by  representation  their  respective 
parentis  share,  and  accordingly  tiiat 
the  children  of  those  named  took  per 
capita. 

In  Hunt  V.  Dorsett  (1856)  5  DeG.  M. 
ft  G.  £70,  48  Eng.  Reprint,  991,  where 
testator  gave  his  real  and  personal 
estate  upon  trust  to  pay  the  income 
therefrom  to  his  ten  nephews  and 
nl^es  for  their  respective  lives,  and 
directed  that  after  their  respective 
deeeaaea  ttt  share  of  such  nephew  or 


niece  so  dying  **to  be  held  in  trust  for 
all  and  every  the  children  or  child  of 
my  said  nephews  and  nieces"  who 
should  attain  the  age  of  twenty-one, 
and  that  should  any  one  or  more  of 
such  nephews  or  nieces  not  have  any 
child  who  should  attain  the  age  of 
twen^-one,  then  the  original  share, 
as  also  the  share  or  shares  surviving 
or  accruing  to  such  nephew  and  niece 
and  his  or  her  child  or  children,  or  to 
such  child  or  children  only,  should  go 
to  the  survivors  or  survivor  of  such 
nephews  and  nieces  "and  their  re- 
spective ehildren  at  and  in  such  and 
the  same  time,  shares,  proportions, 
and  manner  as  are  hereinbefore 
expressed  of  and  concerning  their 
respective  original  shares" — it  was 
held  that  the  intention  of  the  testator 
that  the  children  of  his  nephews  and 
nieces  were  to  take  per  stirpes  was 
manifested  not  only  by  the  language 
used,  but  by  the  circumstance  that  he 
provided  that  in  case  of  the  death  of 
any  child  before  attaining  the  age  of 
tWenty-one  the  share  or  shares  to 
which  such  child  was  presumptively 
entitled  should  go  to  the  nephews  and 
nieces  and  their  children,  or  the 
children  only  as  the  case  might  be,  "at 
and  in  sucli  manner  as  hereinbefore 
expressed  of  and  concerning  their 
respective  original  shares,"  etc.,  thus 
manifesting  that  what  he  had  said 
before  also  carried  the  shares  of 
nephews  or  nieces  dying,  to  their 
respective  children. 

In  Waldron  v.  Boulter  (1856)  22 
Beav.  284,  52  Eng.  Reprint,  1117, 
where  testator  bequeathed  a  leasehold 
property  upon  trust  to  pay  and  divide 
the  rents  equally  between  and  among 
his  four  grandchildren,  "and  from 
and  after  the  decease  of  my  said 
grandchildren  in  trust  for  such  lawful 
issue  as  they  or  any  or  either  of  them 
shall  leave,  lawfully  begotten,  as 
tenants  in  conunon,"  it  was  held  that 
the  grandchildren  took  as  tenants  in 
common  for  life  with  remainder  to 
such  'Issue"  as  each  should  leave; 
and  therefore,  on  the  death  of  each 
grandchild,  such  issue  as  survived 
him  took  his  one-fourth  share  as  ten- 
ants in  common. 

In  Turner  v.  Whittaker  (1856)  2S 
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Beav.  196,  53  Eng.  Reprint,  77.  2  Jur. 
N.  S.  848,  4  Week.  Rep.  689,  where 
testator  directed  the  income  of  a  fund 
to  be  equally  divided  between  his  sons 
Edward  and  Alfred  and  bequeathed 
the  principal  "to  their  children,  to  be 
divided  equally  among  them  &t  the 
death  of  my  sons  Edward  and  Alfred," 
it  was  held  that  the  children  of  each 
took  a  moiety  per  stirpes  upon  the 
death  of  their  parents. 

In  Nockolds  v.  Locke  (1856)  3  Kay. 
&  J.  6,  69  Gog.  Reprint,  999,  2  Jur. 
N.  S.  1064,  6  Week.  Rep.  3,  where 
testator  gave  a  third  of  his  residuary 
estate  in  trust  for  each  of  his 
daughters  for  their  life,  and  after 
the  death  upon  trust  to  pay  and  apply 
such  one  third  or  so  much  thereof  as 
his  trustees  should  think  necessary  in 
such  manner  as  they  should  think 
proper  toward  the  maintenance,  educa- 
tion, and  advancement  in  life  of  the 
children  of  such  daughter,  until  the 
decease  of  the  survivor  of  his  three 
daughters,  and  upon  the  decease  of 
such  survivor  directed  a  division  of 
the  trust  fund  "unto  and  amongst  all 
and  every  the  child  and  children  of 
them  my  said  daughters  in  equal 
shares  and  proportions,"  it  was  held 
that  the  fact  that  the  provision  for  the 
maintenance  was  per  stirpes  did  not 
necessarily  evince  an  intention  that 
the  distribution  of  the  principal 
should  be  per  stirpes  also,  especially 
as  the  testator  did  not  give  the  whole 
of  the  income  to  the  children,  but  only 
so  much  thereof  as  should  be  thought 
necessary  by  the  trustees,  and  as,  if 
the  testator  had  intended  a  division 
per  stirpes  of  the  capital,  there  would 
have  been  no  object  in  postponing  the 
division  of  the  fund  till  the  death  of 
his  surviving  daughter. 

In  Coles  v.  Witt  (1856)  2  Jur.  N.  S. 
(Eng.)  1226,  where  testator  devised 
property  in  trust  for  his  four 
daughters  during  the  terms  of  their 
natural  lives,  adding:  "And  in  case 
either  of  my  daughters  should  happen 
to  die  leaving  issue  lawfully  begotten, 
then  I  will  and  direct  that  the  share  or 
shares  o^  her  or  them  so  dying  shall  be 
paid  to  the  child  or  children  of  each 
respective  daughter  so  dying,"  with  a 
further  lintitation  over  in  default  of 


issue,  the  court  said  that  the  rule  is 
that,  where  a  parent  has  ,made  a 
division  between  his  children,  the 
share  of  any  child  shall  not,  at  an 
indefinite  time  after  the  testator's 
decease,  be  liable  to  be  cut  down  by 
the  accident  of.  another  child  dying 
before  complete  disMbution,  and 
leaving  issae,  and  therefore  that  the 
children  of  the  daughters  would  take 
per  stirpes. 

In  Milnes  v.  Aked  (1858)  6  Week. 
Rep.  (Eng.)  430,  testator  gave  certain 
property  to  A  and  B  "for  and  during 
the  term  of  their  respective  natural 
lives  as  tenants  in  common  and  not  as 
joint  tenants,  and  from  and  im- 
mediately after  the  decease  of  them," 
the  said  A  and  B,  he  gave,  devised,  and 
bequeathed  the  same  unto  all,  all  and 
every  the  lawful  child  and  children  of 
the  said  A  and  B  equally  to  be  divided 
between  and  amongst  them  as  tenants 
in  common.  It  was  held  that  the 
property  was  intended  by  the  testator 
to  go  in  equal  shares  between  A  and 
her  children  on  the  one  hand,  and  B 
and  her  children  on  the  other. 

In  Archer  v.  Legg  (1862)  31  Beav. 
187,  54  Enff.  Reprint,  1109,  10  W^ek. 
Rep.  703,  testator  gave  a  fund  in  trust 
to  pay  the  income  in  equal  moieties  to 
his  son  and  daughter  during  their 
lives,  adding,  "and  at  their  decease  the 
said  sum  of  £4,000  is  to  be  for  the 
benefit  of  my  grandchildren  agreeably 
to  the  instructions  contained  in  my 
will."  By  such  will  he  had  made  pro- 
vision for  his  grandchildren  and 
declared  that  if  any  of  them  should 
die  before  acquiring  a  vested  interest 
in  his  or  her  share,  then  such  share 
should  go  to  and  accrue  "to  the  sur- 
viving brothers  and  sisters  of  such 
grandchild."  It  was  held  that  in  view 
of  the  division  of  the  interest  of  the 
£4,000  between  the  son  and  daughter 
during  their  lives,  and  the  direction 
that  in  case  of  the  death  of  a  grand- 
child before  attaining  a  vested  interest 
its  share  should  go  over  not  to  the 
survivors  of  the  grandchildren,  but  to 
the  surviving  brothers  and  sisters  of 
the  grandchild,  it  was  clearly  his  in- 
tention that  they  should  take  the  fund 
in  question  per  stirpes. 

In  Sutcliffe  v.  Howard  (18C8)  38 


Digitized  by  Google 


ANNO.— WILLS— PEK  STIRPES  OR  PER  CAPITA.  188 


L.  J.  Ch.  N.  S.  (Eng.)  472,  testator 
devised  property  upon  trust  for  his 
brotiiers  and  sister  "durinsr  their 
respective  lives  in  such  manner  as  the. 
trustees  should  think  fit.  and  subject 
thereto  in  trust  for  the  respective 
children  of  his  said  brothers  and  sister 
as  tenants  in  common."  It  was  held 
that  the  word  "respective"  showed 
that  at  the  death  of  each  parent  the 
children  of  each  were  to  take  the 
deceased  parent's  share. 

In  England  t.  England  (1869)  20 
L  T.  N.  S.  (Enir.)  648»  17  Week. 
Rep.  719,  where  testator  bequeathed 
property  upon  trust  to  pay  a  moiety 
of  the  income  therefrom  to  his 
daughter  A  for  life,  and  the  other 
moiety  to  his  daughter  B  for  life,  and 
after  the  death  of  "either"  in  trust  for 
all  the  children  of  "each"  who  should 
be  living  at  her  decease  in  equal 
shares,  it  was  held  that  upon  l^e 
death  of  one  of  them  her  children  took 
her  share  of  the  property  to  the  ex- 
elnsion  of  the  children  of  the  other. 

In  Bamaby  v.  Tassell  (1871)  L.  R. 
11  Eq.  (Eng.)  363,  24  L,  T.  N.  S.  221, 
19  We^  Rep.  823,  where  testator 
gave  his  wife  certain  property  for  life 
and  after  her  decease  "one  half  to  zny 
brothers  and  sisters,  for  their  life 
and  then  to  come  to  their  children, 
and  in  the  same  manner  to  my  wife's 
brother  and  brothers'  children  and 
erandchildren,"  it  was  held  that  as 
between  the  families  of  his  brothers 
and  sisters  and  of  his  wife's  brother, 
the  moieties  were  divisible  per  stirpes, 
but  that  as  between  the  members  of 
each  family  the  shares  were  divisible 
per  capita. 

In  Re  Notts  (1872)  20  Week.  Rep, 
(Eng.)  569,  where  testator  gave  the 
income  from  his  residuary  estate  to 
his  two  nieces,  Sarah  Chatters  and 
Elizabeth  Freeborn,  "during  the  term 
of  Uieir  natural  lives,  share  and  share 
alike,"  adding:  "And  from  and  after 
their  decease  I  give  and  bequeath  the 
principal  to  the  children  of  the  said 
Sarah  CThatters,  and  likewise  to  the 
children  of  the  said  Elizabeth  Free- 
bom,  to  be  divided  between  them, 
share  and  share  alike,"  it  was  held 
that  upon  the  death  of  one,  her 
moiety  became  divisible  among  her 


children,  and  consequently  that  dis- 
tribution must  be  per  stirpes,  and  not 
per  capita. 

In  Wills  V.  Wills  (1876)  L.  R.  20 
Eq.  (Eng.)  342,  44  L.  J.  Ch.  N.  S.  €82, 
23  Week.  Rep.  784,  where  testator  di- 
rected the  interest  of  the  residue  of 
his  estate  to  be  paid  half  yearly  to  his 
sons  Charles  and  John  "equally  for 
their  natural  lives,  and  at  their  death 
the  principal  to  be  divided  equally  be- 
tween the  children  of  the  said  Charles 
Thomas  Wills  and  John  Wills,"  it  was 
held  that  as  by  the  phrase  "at  their 
death"  the  testator  could  not  have 
meant  at  the  contemporaneous 
death  of  all,  but  "at  their  respective 
deaths,"  it  was  natural  to  suppose 
that  by  the  phrase  "the  children"  he 
meant  "the  respective  children;"  and 
accordingly  that  at  the  death  of  each 
son,  his  moiel7  passed  to  his  children. 

In  Swabey  r.  Goldie  (1876)  L.  R.  1 
Ch.  Div.  (Eng.)  380,  33  L.  T.  N.  S. 
306,  where  testatrix,  after  giving  the 
income  of  one  moiety  of  her  residuary 
estate  to  her  daughter  Margaret  for 
life  and  the  income  of  the  other 
moiety  to  her  daughter  Mary  Ann  for 
life,  directed  her  trustees  to  stand 
possessed  of  one  moiety  from  and 
after  the  death  of  Marga^  and  of  the 
other  moiety  from  and  after  the  death 
of  Mary  Ann,  in  trust  to  pay,  transfer, 
and  assign  the  same  unto  and  among 
all  the  children  of  Margaret  living 
at  her  decease  and  the  issue  then  liv- 
ing of  any  child  who  should  have  died 
in  her  lifetime,  and  all  the  children  of 
Mary  Ann  who  should  be  living  at 
her  decease  and  the  issue  then  living 
of  any  child  of  hers  "who  should  have 
died  in  her  lifetime,  to  be  equally  di- 
vided between  or  among  them,  if  more 
than  one,  share  and  share  alike,  and 
if  but  one  such  child  and  no  issue  of 
any  deceased  child,  or  no  such  child, 
or  only  one  grandchild,  or  such  other 
issue,  then  the  whole  to  such  one  . 
child,  grandchild,  or  other  issue,  the 
issue  of  any  such  deceased  child  to 
take  its  parent's  share,  it  was  held 
that  the  inconvenience  in  keeping  a 
moiety  of  the  fund,  both  principal 
and  income,  in  suspense  from  the 
death  of  one  tenant  for  life  to  that 
of  the  other,  was  not  sufficient  to 
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overcome  the  clear  effect  of  the  lan- 
guage used;  and  accordingly  that  the 
children  of  both  daughters  should 
share  per  capita. 

In  Re  Hutchinson  (1882)  L.  R.  21 
Ch.  Div.  (Eng.)  811,  where  testator 
directed  that  certain  stocks  and  secu* 
rities  should  be  given  "to  Francis 
Hutchinson  Synge  and  the  Rev.  Rob- 
ert Synge,  sons  of  the  late  Sir  Robert 
Synge,  Bart.,  share  and  share  alike, 
and  after  the  decease  of  the  said 
Francis  Hutchinson  Synge  and  his 
brother  Robert  Synge,  I  give  and  be- 
queath tiie  above-mentioned  money  in 
different  stocks  to  their  children, 
share  and  share  alike,  and  to  their 
heirs  forever/*  it  was  held  by  Eay, 
J.,  that  although  in  the  absence  of 
authority  he  should  have  been  in- 
clined to  think  that  the  meaning  of 
the  above  provision  was  that  after  the 
death  of  the  survivor,  the  property 
should  go  to  the  children  of  both, 
share  and  share  alike,  he  was  con- 
strained by  the  authorities  and  by  the 
circumstance  that  the  phrase  "their 
children"  must  mean  their  respective 
children,  because  there  could  not  pos- 
sibly be  any  child  who  could  say,  "I 
am  the  child  of  both,"  he  was  bound 
to  read  "after  the  death"  as  mean- 
ing after  the  death  of  each,  and 
"to  their  children"  as  "to  their  re- 
spective children,"  uid  accordingly 
that,  upon  the  death  of  one,  his 
moiety  would  go  to  his  children  only. 

In  Re  Campbell  (1886)  L.  R.  33  Ch. 
Div.  (Eng.)  98,  55  L.  J.  Ch.  N.  S.  911, 
55  L.  T.  N.  S.  463,  34  Week.  Rep.  629, 
affirming  (1886)  L.  R.  31  Ch.  Div.  686, 
testator  devised  to  trustees  five 
houses  upon  trust  to  pay  the  income 
in  egual  moieties  to  his  son  and 
daughter  during  their  lives,  and  from 
and  after  the  death  of  either  of  them 
without  issue  living,  then  upon  trust 
to  pay  the  whole  thereof  to  the  sur- 
vivor during  the  life  of  such  surviv- 
or, but  if  there  should  be  issue  living 
of  the  persons  then  so  dying,  then  up- 
on trust  to  pay  onS  moiety  to  the  sur- 
vivor and  to  divide  the  remaining 
moiety  between  all  and  every  of  the 
child  or  children  of  the  one  so  first 
dying,  and  from  and  after  the  decease 
of  the  survivor  to  make  sale  of  the 
said  trust  premises  and  divide  the 


purchase  money  "equally  among  all 
and  every  the  child  or  children  of 

each  of  them,  the  said  John  Campbell 
and  Ann  Frances  Campbell  who 
should  live  to  attain  twenty-one 
years  in  equal  shares  and  propor- 
tions.'^  It  was  held  that  the  testator 
in  dealing  with  the  income  intend- 
ed a  stirpital  division,  and  as  this 
method  of  division  was  to  continue 
after  the  death  of  one  of  the  first 
takers,  it  was  not  to  be  presumed 
that  he  intended,  when  the  property 
should  be  sold  after  the  death  of  the 
survivor,  to  make  the  division  differ- 
ent from  that  which  he  had  previously 
,  made;  and  such  construction  was  sup- 
ported by  the  circumstance  that 
otherwise  the  word  "equally"  would 
be  superfluous.  It  was  also  held  that 
it  was  not  enough  to  alter  this  con- 
struction that  in  the  event  of  the  son 
or  the  daughter  having  no  issue  there 
would  be  an  intestacy  as  to  one 
moiety. 

In  Re  Stone  [1895]  2  Ch.  (Enff.) 
196,  where  testator  gave  his  wife  cer- 
tain real  and  personal  estate  for  her 
life  and  directed  that  after  her  death 
the  income  should  be  equally  divided 
between  his  brother  and  sisters 
named,  and  "at  the  decease  of  either 
of  my  before-named  brother  or  sis- 
ters, their  interest  herein  to  be  equal* 
ly  divided  amongst  their  children,  and 
after  the  decease  of  all  I  desire  the 
whole  of  my  property  to  be  sold, 
moneys  called  in,"  etc.,  etc.,  "and  to  be 
equally  divided  between  the  children 
of  the  aforesaid,  share  and  share 
alike.'*  It  was  held  that  the  obvious 
meaning  of  the  ultimate  gift  that  the 
division  was  to  be  per  capita  was  not 
overcome  by  the  circumstance  that 
the  income  up  to  the  time  of  division 
was  distributable  per  stirpes. 

In  Re  Millard  v.  Chabot  (1903)  33 
Can.  S.  C.  328,  testator  gave  his  wife 
the  use  of  his  property  during  her 
life  and  provided  that  after  her  death, 
"until  the  death  of  each  of  my  said 
children  respectively,  my  said  chil- 
dren should  divide  by  equal  shares 
between  them. the  income  of  my  said 
property,"  further  providing  that 
should  any  one  of  them  die  without 
issue  the  share  of  such  one  in  the  in- 
come should  go  to  the  other  children 
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th«n  livin;,  and  ultimately  disposed 
of  the  proper^  by  bequeathing  it  "to 
the  legitimate  children  of  my  children 
who  shall  be  my  grandchildren,  for 
07  said  grandchildrm  to  enjoy,  pos- 
sess and  dispose  of  my  said  property, 
in  fall  ownership  and  in  equal  shares 
betveen  them  from  the  day  on  which 
the  said  enjoyment   and  usufruct 
given  to  my  children  shall  cease."  It 
was  held  Uiat  the  language  of  the  will 
clearly  expressed  an  intention  that 
the  grandchildren  should  take  per 
capita  rathw  than  per  stirpes. 

In  Re  lanson  (1907)  14  Ont.  L. 
Rep.  82,  testator  devised  certain  real 
estate  to  his  two  daughters  "to  re- 
ceive the  rents  and  profits  of  the  same 
equally  during  the  natural  lives  of 
my  said  daughters;  and  at  the'  death 
of  dtiier  before  the  other,  the  chil- 
dren of  such  deceased  daughter  to 
receive  Qieir  proportion  of  said  rents 
and  profits  of  said  lands  during  the 
life  of  my  said  surviving  daughter  as 
the  ease  may  be ;  and  at  the  death  of 
both  my  said  daughters  Mary  and 
Sarah,  that  the  land  hereinbefore  de- 
vised to  them  be  sold  and  the  price 
thereof  equally  divided  between  the 
children  of  my  said  daughters  Mary 
and  Sarah  or  their  legal  representa- 
tiTes."  It  was  held  that  neither  the 
stirpital  disposition  of  the  income, 
nor  the  testator's  use  of  the  phrase 
"hereinbefore  devised  to  them"  (from 
iriuch  it  was  argued  that  the  testa- 
tor's idea  wm,  that  by  the  preceding 
gift  to  his  daughters  he  had,  in  effect, 
divided  into  moieties  for  the  benefit 
of  his  two  daughters  and  their  respec- 
tive families  his  entire  interest  in  the 
property),  nor  the  use  of  the  word 
Iwtween,"  was  sufficient  to  take  the 
case  out  of  the  operation  of  the  rule 
that  under  a  gift  to  the  children  of 
A  and  B  such  children  take  per 
capita;  but  that,  upon  the  contrary, 
the  fact  that,  following  the  provision 
in  favor  of  the  life  tenant,  the  gift  of 
the  corpus  was  not  made  between 
"their  children,"  but  "between  the 
children  of  A  and  B"  nominatim,  and 
the  fact  that  the  distribution  of  the 
entire  corpus  was  deferred  until  the 
death  of  the  snrrlvor  of  the  life  ten- 


ants, supported  the  view  that  distri- 
bution per  capita  was  intended. 

In  Re  Armstrong  .(1918)  16  Ont. 
Week.  N.  271,  where  testator  provided 
in  relation  to  certain  real  estote:  "I 
desire  that  my  children  [naming 
them]  receive  the  above-named  prop- 
erty in  equal  shares,  and  at  their  de- ' 
cease  their  grandchildren  to  receive 
the  same  in  equal  shares,"  it  was  held 
that  the  word  "grandchildren"  should 
read  "children,"  and  that  both  on 
principle  and  authority  the  children 
of  each  child  took  only  the  share  en- 
joyed by  their  parent  during  his  or 
her  lifetime. 

V.  ZTnder  a  begtwtt  to  iwraoiu  Uving  and 

the  "heirs,"  "iasue,"  "ehU^ren,"  or 
"deacendantB"  of  amy  Oeceaaed. 

For  instances  oi  bequests  to  the 
"heirs"  of  the  testator  or  of  some  oth- 
er person,  see  III.  a,  supra. 

For  instances  of  bequests  to  "de- 
scendants" simply,  see  III.  f,  supra. 

For  instances  of  bequests  to  "issue" 
simply,  see  annotation  in  2  A.L.R. 
963,  and  supplemental  annotation  in 
5  A.L.R.  195. 

For  instances  of  bequesto  to  the 
'^children,"  "issue,"  or  "descendanto" 
of  several  persons,  see  IIL  1,  snpra. 

For  instances  of  bequests  to  per- 
sons standing  in  a  certain  relation 
and  the  children  (or  grandchildren) 
of  others  in  the  same  relation,  see  in. 
q,  2,  supra. 

Where  a  bequest  to  the  members 
of  a  class  living  and  the  "heirs,"  "is- 
sue," "children,"  or  "descendanto"  of 
any  deceased  is,  so  far  as  the  "heirs," 
"issue,"  "children,"  or  "descendants" 
are  concerned,  purely  substitutional 
in  character,  they  will  take  per  stir- 
pes. See  citation  of  authorities  in 
subd.  II.  of  this  note. 

Such  a  bequest,  however,  may  op- 
erate as  an  original  gift,  and  include 
the  "children,"  ete.,  of  persons  dead 
at  the  time  the  will  was  made,  who, 
had  they  survived  the  testator,  would 
have  been  members  of  the  class.  As 
to  when  it  so  operates,  see  annotetion 
in  8  B.  R.  a  366. 

Although,  in  some  cases,  it  seems 
to  have  been  supposed  that  when  the 
gift  is  not  substitutional,  but  original. 
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the  children,  etc.,  necessarily  take  per 
capita  (see  Murphy  v.  Harvey  (1893) 
4  Edw.  Ch.  (N.  ¥.)  131;  Barksdale  v. 
Macbeth  (1854)  28  S.  C.  Eq.  (7  Rich.) 
126;  Hasan  v.  Hanks  (1907)  80  S.  C 
94,  61  S.  E.  245;  Abbay  v.  Howe 
(1847)  1  DeG.  &  S.  470,  63  Eng.  Re- 
print, 11B3,  16  L.  J.  Cfe.  N.  S.  437,  11 
Jur.  765;  Atkinson  v.  Bartrum  (1860) 
28  Beav.  219,  64  Kng.  Reprint,  349,  9 
Week.  Rep.  885;  Hyde  v.  CuUen 
(1837)  1  Jur.  (Eng.)  100;  Crone  v. 
O'Dell  (1811)  1  Ball  &  B.  (Ir.)  449; 
Houghton  V.  Bell  (1892)  23  Can.  S.  C. 
498;  Re  Bossi  (1897)  5  a  C.  446),  in 
many  instances,  they  have  been  held 
to  take  per  stirpes  (see  Bond's  Ap- 
peal (1862)  31  Conn.  183;  Kilgore  v. 
Kilgore  (1890)  127  Ind.  276,  26  N.  E. 
56;  Coster  v.  Butler  (1882)  63  How. 
Pr.  (N.  Y.)  311;  Rcr  Davenport  (1914) 
85  Misc.  671,  148  N.  T.  Supp.  1042; 
Mount  V.  Harris  (1918)  172  App.  Div. 
256,  158  N.  Y.  Supp.  339;  Gring's  Ap- 
peal (1858)  31  Pa.  292;  Ortt's  Appeal 
(1860)  35  Pa,  267;  Britton  v.  John- 
son (1836)  11  S.  C.  Eq.  (2  Hill)  430; 
Dunihue  v.  Hurd  (1908)  50  Tex.  Civ. 
App.  360,  109  S.  W.  1145;  Taylor  v. 
Fauver  (1897)  2  Va.  Dec.  556,  28  S. 
E.  817;  Re  Bauman  (1916)  11  Ont. 
Week.  N.  66). 

In  Re  Farmers'  Loan  &  T.  Co. 
(1914)  213  N.  Y,  168,  2  A.L.R.  910,  107 
N.  E.  340,  it  is  said  that  the  rule  that 
presumes  a  per  capita  division  will 
give  way  where  adherence  to  it  would 
result  in  a  stirpital  division  among  the 
issue  of  children  dying  after  the  mak- 
ing of  the  will,  and  a  per  capita  divi- 
sion among  the  issue  of  children  dy- 
ing before  the  making  of  the  will. 

The  words  "to  be  equally  divided" 
do  not  require  a  per  capita  division, 
but  such  expression  is  satisfied  by  a 
division  which  is  equal  between  living 
members  of  the  class  and  the  issue  of 
deceased  members  taking  per  stirpes. 
HaU  V.  Hall  (1886)  140  Blass.  267,  2 
N.  E.  700. 

Keview  of  the  defdsloiuu 

In  Guesnard  v.  Guesnard  (1911) 
178  Ala.  260,  65  So.  624,  testator  pro- 
vided that  diould  one  of  his  daugh- 
ters die  without  issue  "then  the  prop- 
erty to  revert  back  to  my  estate,  and 
said  inctmie  to  be  divided  equally  be- 


tween my  surviving  h^irs,  and  the 
children  of  such  of  my  heirs  who  may 
have  died  leaving  issue.'*  It  was  held 
that  in  view  of  testator's  nse  of  the 
word  "equally,"  and  the  fact  that  this 
was  the  only  provision  in  the  will 
which  mentioned  the  children  of  a 
deceased  child, — the  testator  evident- 
ly, leaving  it  to  the  law  to  provide  for 
the  contingency  of  the  death  of  a 
child  in  other  cases, — the  children  of 
a  deceased  child  took  per  capita,  and 
not  per  stirpes,  notwithstanding  the 
use  of  the  word  "between." 

In  Bond's  Appeal  (1862)  31  C^onn. 
183,  where  testator,  who  had,  at  the 
time  of  the  execution  of  the  will  and 
at  his  death  four  children  living,  only 
one  of  whom  had  children,  and  four 
childreh  who  had  deceased  before  the 
making  of  the  will,  leaving  children, 
devised  to  his  wife  all  his  real  estate 
during  life  or  widowhood,  and  upon 
her  marriage  or  decease  **to  my  chil- 
dren and  their  heirs  respectively  to  be 
divided  in  equal  shares  between  them," 
it  was  held  that  the  words  "and  their 
heirs"  had  reference  to  the  children 
of  the  deceased  children,  and  that 
taking  into  consideration  the  condi- 
tion of  the  testator's  family,  and  with 
this  aid  interpreting  the  language  of 
the  will,  it  was  evident  that  he  in- 
tended to  make  the  same  provision 
for  the  representatives  of  his  de- 
ceased chil<h'en  as  for  those  who  sur- 
vived him. 

In  Burch  v.  Burch  (1867)  28  Ga. 
636,  where  testator  directed  that  at 
his  wife's  death  his  estate  should  be 
converted  into  money  and  the  pro- 
ceeds divided  into  three  equal  shares, 
one  of  which  he  gave  to  his  wife's  rel- 
atives, one  to  his  sister  Betty  Cook 
for  life,  and  the  other  "to  be  equally 
divided  betwixt  the  whole  of  nay 
above-named  brothers  and  idsters  in 
manner  as  above  mentioned,'*  and  also 
directed  that  the  share  of  his  sister 
Betty  should  at  her  death  "be  equally 
divided  betwixt  the  whole  of  my 
above-named  brothero  and  sisters," 
and  other  provisions  of  the  wifl  af- 
forded evidence  of  an  intootion  that 
the  child  or  childrm  of  any  brother 
or  sister  who  should  die  in  the  life- 
time of  the  widow  should  take,  it  was 
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held  that  the  children  of  deceased 
brotherB  or  sisters  took  the  portion 
whieh  their  deceased  father  or  moth- 
er woald  have  taken  had  he  or  she 
sorriT^ 

In  Wood  V.  Robertson  (1887)  113 
ind.  323*  15  N.  £.  467,  where  testator 
gave  his  wife  the  use  of  his  property 
for  life,  directing  that  at  her  death 
it  shoald  *^  equally  divided  among 
mjr  children  then  living  and  the  de- 
scendants of  such  as  may  be  dead, 
share  and  ahare  alike,  taking  into  con- 
dderatioa  all  advancemoits  which 
may  have  been  made  either  by  myself 
or  my  wife,"  it  was  held  to  be  cleanly 
the  intention  of  the  testator  that  the 
descendants  of  deceased  children 
should  take  per  stirpes,  and  not  per 
eai^ta. 

In  Ogore  v.  Kilgore  (1890)  127 
Iid.  276,  26  N.  E.  66,  where  tesUtot 
who  had  four  sons,  two  of  whom  had 
died  previoaa  to  the  time  of  tiie  mak- 
ing of  the  will,  each  leaving  children, 
save,  after  the  death  or  marriage  of 
his  wife,  one  fourth  part  of  his  estate 
to  the  diildren  of  one  of  his  deceased 
sou,  one  fourth  part  to  the  children 
of  tte  oVktar,  one  fourth  part  to  hla 
son  Davis  in  trust  for  his  children 
bom  and  to  be  bom,  during  his  natu- 
ral life,  with  the  right  to  use  the  in- 
OHne  thereof  to  aid  in  raising  and 
edaeating  such  children,  and  one 
fourth  part  to  his  son  Obed  during 
his  natural  life,  "and  in  case  he 
shoald  die  leaving  no  child  or  chil- 
dren of  bis  own,  tiien  said  property 
to  go  to  my  surviving  child  or  grand- 
children in  equal  parts,"  it  was  held 
that  the  grandchildren  were  entitled 
to  participate  in  the  gift  over  of  the 
share  of  Obed  per  stirpes,  and  not  per 
capita,  such  construction  being  in 
hannony  with  the  intent  of  l^e  tes- 
tator as  expressed  in  the  original  di- 
vision of  his  property,  and  being  fur- 
ther supported  by  the  circumstance 
that  it  casts  the  property  where  the 
Isw  would  cast  it,  did  the  beneficiaries 
inherit  either  from  the  testator  or  his 
devisee  Obed. 

In  Harris  T.  Beny  (1870)  7  Bush 
(Ky.)  113,  whore  testator  devised  his 
estate  equally  to  his  fifteen  children, 
all  ttien  living,  and  directed  that 


shoald  any  of  them  die  before  attain- 
ing lawful  age,  or  without  lawful 
issue,  "tiie  portion  of  my  estate  be- 
queathed to  them  to  be  equally  divid- 
ed betwem  the  survivors,"  it  was 
held,  in  view  of  the  evident  purpose  of 
the  testator  to  equalize  his  estate 
among  his  children  and  secure  it  to 
his  own  descendants,  that  the  term 
"survivors"  included  the  children  of 
deceased  children,  who  took  what 
their  parents,  if  living,  would  have 
tak«i. 

In  Crozier  v.  Cundall  (1896)  99  Ey. 
212,  35  S.  W.  546,  where  testator  pro- 
vided that,  should  either  of  his  daugh- 
ters die  without  issue,  then  the.  por- 
tion of  his  estate  devised  to  them 
should  "revert  back  to  and  be  equal- 
ly divided  between  the  rest  of  my 
children  and  tite  children  of  those 
who  are  dead,"  it  was  held  that  the 
testator  meant  that  his  ^ildren  and 
the  descendants  of  his  deceased  chil- 
dren who  were  surviving  at  the  death 
of  such  daughters  should  take  per 
stirpes. 

In  Slingluff  v.  Johns  (1898)  87  Md. 
273,  39  Atl.  872,  where  testator  pro- 
vided that  in  the  event  of  the  death 
of  his  two  daughters  without  child 
or  children,  tiie  provision  made  for 
them  should  at  their  death  "revert  to 
my  children  who  may  survive  or  to 
the  descendants  of  their  children, 
and  be  equally  divided  between  them," 
it  was  held  that  such  provision  should 
be  construed  as  reading,  "to  my  chil- 
dren who  may  survive  and  to  the 
descendants  of  my  children,"  and 
that,  so  read,  it  was  plain  that  the  de- 
scendants of  testator's  children  rep- 
resented the  deceased  parents,  and 
necessarily  took  per  stirpes,  and  that 
the  words  "to  be  equally  divided  be- 
tween them"  implied  an  equal  divi- 
sion, not  between  the  individuals  who 
should  tak^  but  between  the  respec- 
tivo  sliOclcs 

In  McClench  v.  Waldron  (1910)  204 
Mass.  554,  91  N.  E.  126,  where  a  tes- 
tatrix who  was  her  own  draftsman 
devised  her  house  "to  my  brother 
Oliver's  children  and  heirs..  When 
disposed  of  to  be  divided  equally," 
and  further  provided:  "After  be-i 
quests  are  paid,  all  bank  books  and' 
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stocks  I  give  to  liviog  children  or 
heirs  of  my  brother  Oliver,  including 
Caroline,  widow  of  Orrin  B.  Waldron, 
and  Waldron  Sharp,  son  of  Mary  Wal- 
dron Sharp,  deceased,  to  be  divided 
equally/'  it  was  held  that  division 
should  be  made  among  the  heirs  of 
Oliver,  per  stirpes. 

In  Boston  Safe  Deposit  &  T.  Co.  v. 
Nevin  (1912)  212  Mass.  232,  98  N.  E. 
1051,  where  testatrix  gave  her  residu- 
ary estate  in  trust  for  the  equal  ben- 
efit of  her  children  during  their  re- 
spective lives,  and  further  provided 
that  in  case  a  son  or  a  daughter 
named  "shall  die  before  my  decease, 
then  his  or  her  share  shall  go  to  and 
be  divided  among  his  or  her  respective 
children,  free  and  discharged  of  all 
trust,"  and  that,  "in  the  case  of  the 
death  of  said  Alfred,  his  share  shall 
hold  in  trust  for  his  wife  during  her 
life  and  upon  her  death  to  the  surviv- 
ors of  my  said  children,  or  to  those  to 
whom  their  separate  shares  shall  have 
passed  or  who  have  become  entitled 
thereto.  And  in  the  case  of  the  death 
of  said  Hannah  or  Tirzah  W.  before 
my  decease^  their  respective  shares  to 
go  to  the  survivors  of  my  said  chil- 
dren, or  to  those  to  whom  their  sep- 
arate shares  shall  have  passed  or 
who  have  become  entitled  thereto, 
meaning  and  intending  hereby  that 
my  estate  shall  be  held  in  trust  for 
the  benefit  of  iny  children  during 
their  several  lives,  and  upon  the  de- 
cease of  any  one  of  them  having  chil- 
dren of  his  or  her  body,  such  children 
to  take  his  or  her  share  free  and  dis- 
charged of  any  trust,  but  if  he  or  she 
shall  not  have  any  children  of  his  or 
her  body,  then  such  share  to  be  added 
to  the  share  of  my  surviving  chil- 
dren, or  to  whom  his  or  her  share 
shall  have  passed,  or  who  have  become 
entitled  thereto" — ^it  was  held  that  the 
testatrix  evidently  intended  that  up- 
on the  death  of  any  one  of  her  chil- 
dren, the  children  of  any  one  of  her 
own  children  who  were  then  deceased 
should  share  per  stirpes  with  the  sur- 
viving children  in  the  part  of  which 
the  deceased  child  had  enjoyed  the  in- 
come, and  that  such  children  of  a  de- 
ceased child  should  take  the  share 
tiiat  their  parent  would  have  taken 
had  he  or  she  been  living. 


In  McLane  v.  Crosby  (1914)  77  N. 
H.  696^  92  Atl.  333,  it  was  held  that, 
giving  the  language  of  a  bequest  by 
which  testatrix  directed  a  trust  fund 
to  be  distributed  in  equal  portions  to 
her  five  brothers,  naming  them,  "or 
their  lawful  heirs,"  its  ordinary  mean- 
ing, the  trust  fund  should  be  divided 
into  five  "equal  portions,"  and  one  of 
these  portions  distributed  to  the 
"lawful  heirs"  of  each  of  her  five 
brothers. 

In  Van  Honten  v.  HaU  (1907)  78  N. 
J.  Eq.  384,  67  Atl.  10^2,  afltaing 
(1906)  71  N.  J.  Eq.  626,  64  AtL  460. 
where  testatrix  gave  certain  property 
"to  be  equally  divided  between"  a 
daughter,  "and  if  she  be  dead  her  chil- 
dren, and  the  child  or  children  of 
George,"  a  surviving  son,  it  was  held 
that,  the  gift  to  the  children  of  the 
daughter  being  by  way  of  substitution 
for  their  mother,  they  took  one  half, 
and  the  children  of  George  the  other. 

In  Murphy  v.  Harvey  (1843)  4  Edw. 
Ch.  (N.  Y.)  131,  testator  gave  "to  my 
brothers  James  and  Michael  Murphy 
and  sister  Margaret  and  their  chil- 
dren, all  my  estate,  real  and  personal, 
.  .  .  Mid  in  case  of  the  death  of 
either  of  them,  to  their  heirs,  to  be 
equally  divided  among  them  who 
shall  survive  and  ihe  children  and 
heirs  of  the  deceased,"  and  the  broth- 
ers and  sisters  of  the  testator  died  be- 
fore him,  it  was  held  that  the  words, 
"and  in  case  of  the  death  of  either  of 
them,  to  their  heirs  to  be  equally  di- 
vided among  them  who  shall  survive," 
carried  the  gift  of  the  whole  estate 
over  to  the  children  who  had  survived 
their  parents  per  capita,  and  not  per 
stirpes,  and  the  furtiier  words,  "and 
the  children  and  heirs  of.  the  de- 
ceased," forming  the  concluding  part 
of  the  same  sentence,  included  in  the 
survivorship  the  children  of  any  de- 
ceased child  of  the  brother  or  sister, 
who,  in  view  of  the  words  "to  be 
equally  divided."  were  entitled  to  take 
per  capita  in  their  own  right,  and 
not,  as  representatives  of  their  de- 
ceased parent,  what  would  have  been 
merely  his  share. 

In  Barstow  v.  Goodwin  (1863)  2 
Bradf.  (N.  Y.)  41S,  testator  devised 
his  estate  in  trust  to  pay  certain  an- 
nuities and  the  rest  of  the  income  to 
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his  brothers  and  sisters  'Vho  shall  be 
then  surviving  and  the  descendants 
of  sDch  as  shall  then  be  dead,  and  my 
brother-in-law  [naming  him],  equally. 
That  is  to  say,  if  any.  of  my  brothers 
and  sisters  shall  be  dead,  leaving 
than  surviving  any  descendant  or  de- 
scendants, then  snch  descendant  or 
descendants  shall  take  the  share  or 
portion  which  vrould  otherwise  have 
belonged  to  such  deceased  parent." 
Upon  the  termination  of  the  trust  he 
directed  the  trust  property  to  be 
"equally  divided  among  my  brothers 
and  sist^  and  Lavinia  Knaj^  .  .  . 
in  the  same  manner  ae  If  the  said  La- 
vinia was  my  own  sl«tar  and  I  had 
died  intestate;  and  in  cMe  either  of 
my  brothers  or  sisters,  or  the  said 
Lavinia  Knapp.  shall  then  be  dead, 
leaving  surviving  any  descendant  or^ 
descendants,  that  then  and  in  such 
case  such  descendant  or  descendants 
shall  take  the  share  or  portion  which 
would  othdrwise  have  belonged  to 
such  parent."    He  Airther  provided: 
**rhe  income  alone  of  the  said  share 
of  Lavinia  Knapp  shall  be  paid  to  her 
said  husband  during  his  natural  life 
and  after  his  death  to  the  said  Lavinia 
Knapp  and  after  her  death,  her  share 
to  bie  divided  among  her  heirs.**  It 
was  held  that,  having  reference  to 
the  substitution  of  the  "descendants'* 
to  tiie  share  of  the  ''parents"  and  to 
the  gift  of  Lavinia's  share  over  to  her 
"heirs,"  and  bearing  in  mind  that 
equality  is  carefully  prescribed  among 
the  brothers  and  sisters,  and  omitted 
when  speaking  of  their  descendants, 
it  might  reasonably  be  concluded  that 
the  testator  intended  to  regard  each 
deceased  brother  and  sister  as  a  stock 
of  descent,  and,  though  using  the 
word  "descendants"  in  the  sense  of 
children  and  the  descendants  of  chil- 
dren, still  had  regard  to  representa- 
tion; and  accordingly  that  the  per- 
sons entitled  to  take  as  "descendants** 
took  as  among  themselves  per  stirpM, 
and  not  per  capita. 

In  Coster  v.  Butler  (1882)  63,  How. 
Ft.  (N.  Y.)  311,  testator  gave  a  sum 
of  money  in  trust  for  the  use  of  his 
son  Daniel  during  his  life,  and  direct- 
ed that  after  his  death  one  half  of 
said  sum  should  be  divided  equally 


among  such  of  the  testator's  chil- 
dren as  might  then  be  alive  and  "the 
heirs  or  legal  representatives  of  any 
children  or  child  now  or  then  de- 
.  ceased,  except  the  heirs  or  represent- 
atives of  said  Daniel,  share  and  share 
alike,**  and  farther  directed  that  in 
case  Daniel's  wife  should  survive  him 
the  executor  should  hold  the  other 
half  for  her  benefit,  and  upon  her 
death  or  remarriage  divide  it  equally 
among  such  of  the  testator's  children 
as  might  be  then  alive,  or  heirs  or 
legal  representatives  of  any  deceased 
child  except  the  heirs  or  representa- 
tives of  Daniel,  share  and  share  alike, 
"per  stirpes  and  not  per  capita."  It 
was  held  that,  as  if  Daniel  had  sur- 
vived his  wife  there  could  be  no 
doubt  but  that  the  one  half  of  the 
trust  fund  reserved  for  her  benefit 
would  have  been  distributable  per 
stirpes,  the  inference  was  strong  of  a 
like  interpretation  as  to  the  estate 
that  vested  upon  her  husband's  death, 
and  that,  there  being  no  Obvious  rea- 
son for  making  a  different  distribu- 
tion of  each  half  of  the  same  fund,  the 
phrase  "share  and  share  alike,"  must 
be  construed  with  reference  to  this 
ultimate  intention. 

In  Bayley  v.  Beekman  (1909)  133 
App.  Div.  888.  118  N.  Y.  Supp.  286, 
affirmed  without  opinion  in  (1910)  197 
N.  Y.  593,  91  N.  E.  1110,  testatrix, 
whose  next  of  kin  at  the  time  of  the 
execution  of  her  will  were  two  sisters, 
a  brother,  and  the  children  of  de- 
ceased sisters,  bequeathed  all  her  es- 
tate to  her  two  living  sisters  during 
their  lives  and  the  life  of  the  surviv- 
or of  them,  and  upon  the  death  of 
such  survivor  "to  the  children  who 
may  then  be  living  of  my  sisters, 
Josephine  Bayley  Lawrence,  and  El- 
len Eliza  Halsey,  and  of  my  brother 
Joseph  Bayley  [or  to  the  heirs  of  ei- 
ther or  any  of  them  in  case  they  or 
either  or  any  of  said  children  should 
die  before  such  survivor],  to  have  and 
to  hold,  to  them,  their  heirs  and  as- 
signs forever,  and  to  be  equally  divid- 
ed between  them,  share  and  share 
alike,  per  capita  and  not  per  stirpes." 
It  was  held  that  as  there  was  nothing 
in  the  circumstances  surrounding  the 
testatrix  at  the  time  she  made  her  will 
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to  indicate  any  intention  on  her  part 
tO'  provide  for  her  grandniece  and 
grandnephews  equally  with  her  8ur- 
Tivins:  nephews  and  nieces,  but,  on 
the  contrary,  no  one  of  the  grand- 
nephews  or  grandnieces  was  in  exist- 
ence at  the  time  of  the  execution  of 
the  will,  and  as  it  appeared  that  the 
words,  "or  to  the  heirs  or  either  or 
any  of  them  ih  case  they  or  either  of 
any  of  the  said  children  should  die  be- 
fore such  survivor,"  had  been  added 
after  the  will  was  engrossed,  it  was 
evident  that  the  direction  for  per  cap- 
ita division  was  intended  to  apply 
only  to  nephews  and  nieces. 

In  Re  Davenport  (1914)  86  Misc. 
671,  148  N.  Y.  Supp.  1042,  where  tes- 
tator, who  left  him  surviving  a  broth- 
er, two  sisters,  the  children  of  a  de- 
ceased sister,  anel  the  children  and 
grandchild  of  a  deceased  brother, 
gave  his  residuary  estate  in  trust  for 
his  widow  during  her  life,  and  after 
her  death  "in  equal  shares  unto  my 
brothers  and  Sisters  and  their  heirs, 
the  children  of  my  deceased  brother, 
Uriah,  to  receive  a  share  thereof,"  it 
was  held  that  the  intent  of  the  testa- 
tor, as  evidenced  by  the  gift  to  the 
children  of  his  deceased  brothers,  ap- 
pears to  have  been  to  give  an  equal 
share  to  each  of  his  brothers  and  sis- 
ters, giving  the  children  of  any  de- 
ceased the  share  their  parents  would 
have  taken  if  living. 

In  Baumann  v.:  Boehm  (1917)  167 
N.  Y,  Supp.  932,  testator  gave  the  resi- 
due of  his  property  in  trust  to  pay  the 
income  Uierefrom  to  his  wife  during 
her  life,  and  upon  her  death  to  pay 
his  son  Jacob  $25,000,  and  his  son 
3amuel  $25,000,  and  provided  that  in 
the  event  of  the  death  of  either  before 
the  widow  such  sum  to  be  paid  to  their 
issue,  or,  in  default  of  issu^  then 
$10,000  thereof  should  be  paid'to  the 
widow  of  either  of  said  sons,  and  the 
balance  equally  divided  between  the 
decedent'a  surviving  children  or 
their  issue,  per  stirpes  and  not  per 
capita.  The  balance  of  his  estate  he 
directed  to  be  divided  between  his 
three  daughters,  share  and  share 
alike,  providing  that  if  any  of  tiiem 
should  predecease  the  widow,  her 
share  should  go  to  her  issue,  if  any; 


if  none,  that  it  should  be  divided  be- 
tween the  other  children  or  tfaeir 
issue>  per  stirpes,  and  not  per  capita. 
It  was  held  that  a  reading  of  the  will 
evinced  an  intention  that  the  children 
of  a  daughter  dying  in  the  lifetime  of 
the  widow  were  to  take  their  mother's 
share. 

In  Mount  v.  Harris  (1918)  172  App. 
Div.  266,  158  N.  Y.  Supp.  339,  where 
testator  gave  equal  shares  of  his  ea- 
tate,  subject  to  provisions  made  for 
his  widow,  one  of  his  daughters,  and 
a  brother,  to  the  rest  of  his  children, 
providing  in  the  case  of  his  daughter 
Fanny,  that  she  should  take  her  share 
for  life,  and  after  her  death  "such 
share,  part,  or  portion  is  to  be  equal- 
ly divided  between  her  children,"  it 
was  held,  in  view  of  the  fact  that  a 
further  limitation  over  was  condi- 
tioned upon  the  death  of  bis  daughter 
without  issue,  that  it  was  not  his  in- 
tention to  exclude  from  participation 
in  the  remainder  the  children  of  a 
predeceased  child  of  his  daughter; 
but  that  it  was  natural  to  suppose  that 
the  grandchildren  should  take  the 
parent's  share,  and  no  more,  rather 
than  that  they  should  take  equally 
with  a  surviving  child. 

Under  a  bequest  to  eertain  persons 
"and  their  heirs, — the  children  of  any 
that  may  be  dead,  to  have  the  shares 
of  their  deceased  parents," — ^the  chil- 
dren take  per  stirpes,  and  not  per 
capita.  Richey  v.  Johnson  (1876)  30 
Ohio  St.  288. 

In  Gring's  Appeal  (1868)  31  Pa.  292, 
where  testator,  who  left  two  brothers 
and  one  sister  and  the  children  of 
three  deceased  sisters,  devised  his 
farm  to  his  wife  for  life,  and  after 
her  decease  the  proceeds  thereof 
"unto  my  brothers  and  sisters  or  their 
children  or  heirs,"  and  in  giving  a 
part  of  his  residuary  estate  to  his 
"brothers  and  sisters,  or  their  heirs," 
went  on  to  designate  the  children  of 
his  deceased  sisters,  it  was  held  to  be 
evident  that  the  children  of  the  de- 
ceased sisters  were  to  take  by  classes. 

In  Ortt's  Appeal  (1860)  35  Pa.  267, 
where  a  testator,  whose  next  of  kin 
were  nephews  and  nieces  and  the 
diildren  of  deceased  nephews  and 
nieces,  directed  that  the  residue  of 
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bis  estate  should  "be  divided  amoogst 
mj  next  hein  in  equal  shares,  or  their 
children,  if  their  parents  should  not 
be  liTing,"  it  was  held  that  the 
nephews  and  nieces  took  per  capita 
and  not  per  stirpes,  and  that  the  chil- 
dren of  deceased  nephews  and  nieces 
took  their  parent's  share. 

In  Miller's  Appeal  (1860)  36  Pa. 
323,  where  testator  gave  a  legacy  'to 
07  two  brotiiers  George  and  John,  or 
their  heirs  or  assigns,  to  share  and 
share  alike  between  said  George  or 
John,  or  their  heirs  or  assigns,"  and 
the  two  brothers  died  in  the  testator's 
lifetime,  it  was  held,  as  they  could  not 
have  joint  heirs,  it  must  have  been 
intended  that  the  heirs  of  George  and 
the  heirs  of  John  should  take  as  sev- 
eral classes,  as  if  the  property  be- 
queathed had  descended  to  them 
tiiroQgh  George  and  John  respectively. 

In  Rhode  Island  Hospital  Trust  Co. 
V.  Harris  (1898)  20  R  I.  408,  39  Atl. 
750,  it  was  held  that  under  a  gift  to 
the  children  of  the  testator's  brother 
and  the  descendants  of  aqy  of  them 
who  might  then  have  deceased,  in 
eqnal  shares,  the  descendants  taking 
the  share  the  parent  would  have  taken 
if  living,  such  descendants  took  per 
stirpes,  and  not  per  capita. 

In  Guild  V.  Allen  (190T).  28  R.  I. 
430,  67  Atl.  855,  where  testatrix  gave 
a  sum  of  money  "to  the  four  daugh- 
ters of  my  dear  friend  Mrs.  Augusta 
Brown  of  Baltimore,  Md.,  to  be  equal- 
ly divided  among  them  or  their  chil- 
dren at  the  time  of  my  death,"  it  was 
held  that,  as  the  children  of  a  daugh- 
ter took  by  substitution,  th^  took  per 
stirpes. 

hi  Branch  v.  De  Wolf  (1915)  38 
B.  L  395,  95  Atl.  857,  where  testator 
directed  the  subject  of  a  bequest  **to 
be  divided  between  my  sisters  if 
alive^  or  their  heirs  if  dead,  In  equal 
proportions,"  it  was  held  that  the  use 
of  the  word  "heirs,**  which  carries  in 
itsdf  the  idea  of  succession  to  the 
right  of  ancestor,  and  the  fact  that  if 
tile  two  sisters  had  lived  to  take  the 
sift,  each  would  have  taken  one  half 
thereof.  It  was  the  testator's  intention 
that  their  "heirs"  should  take  per 
stingos  rather  than  per  capita,  inas- 
BuA  aa  the  ptainse  "in  equal' propor- 


tions" mii^t  be  taken  merely  As 
denoting  equally  between  the  two 
classes  of  heirs. 

In  Britton  v."  Johnson  (1836)  11  S. 
C.  Eg.  (2  Hill)  430,  where  testator, 
whose  family  at  the  time  of  the  exe- 
cution of  his  will  and  at  his  death 
consisted  of  his  wife;  two  living  sons 
and  their  children,  and  two  children 
of  a  deceased  son,  after  certlain  be- 
quests to  his  grandchildren,  gave  his 
wife  the  use  of  all  the  rest  of  his  es- 
tate and  directed  that  at  her  decease 
his  executors  should  sell  "and  equally 
divide  all  my  estate  between  my  chil- 
dren or  their  heirs,"  it  was  held  that 
the  children  of  the  deceased  son  were 
entitled  to  participate  in  the  residu- 
aiy  gifts,  and  that,  in  referring  to 
them  as  the  "heirs'*  of  children,  tes- 
tator intended  that  they  should  take 
what  their  parents  would  have  taken 
had  he  survived,  notwithstanding  the 
direction  that  di^ion  should  be 
made  "equally." 

In  Barksdale  v.  MacBeth  (1854)  28 
S.  C.  Eq.  (7  Rich.)  125,  where  testa- 
tor gave  property  in  trust  for  a 
daughter  for  fife,  with  remainder  to 
her  children,  and  went  on  to  provide 
that  in  case  she  should  die  without 
leaving  any  child  or  children,  then  the 
trust  property  should  "be  the  absolute 
property  of  such  of  my  children  as 
may  be  then  livittg,  and  the  issue  of 
such  as  may  be  dead,  to  be  equally  di- 
vided between  them*"  it  was  held  that, 
if,  the,  testator  had  intended  that  his 
living  children  and  the  children  of 
those  deceased  should  be  placed  upon 
an  equal  footing,  he  couTd  scarcely 
have  employed  more  appropriate 
words  to  manifest  such  intention  than 
those  he  did  use,  aUd  therefore  that 
the  court  could  not  infer  from  it  any 
intention  that  the  distribution  should 
be  otherwise  than  per  capita. 

In.Hagan  v.  Hanks  (1908)  80  S.  C. 
94,  61  S.  E.  245,  where  testator  gave 
his  estate  to  be  divided  upon  a  certain 
contingency,  "equally,  share  and 
share  alike,  between  all  of  my  living 
sisters,  or  the  lav^ful  bodily  heirs  bf 
any  who  may  not  be  living,**  it  was 
held  that  the  gift  to  "lawful  bodily 
heirs  of  any  who  may  nont  be  living" 
was  an  original  and  not  «  substitu- 
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tional  sfift,  and  therefore  that  the  par- 
ties answering  the  description  of  law- 
ful bodily  heirs  must  take  per  capita^ 
and  not  per  stirpes. 
.  In  Rogers  t.  Rogers  (1859)  2  Head 
(Tenn.)  660,  where  testator  gave  cer- 
tain negroes  to  his  wife  during  life 
or  widowhood,  with  the  privilege,  in 
case  she  should  not  marry,  of  dispos- 
ing of  them  as  she  pleased  among  his 
children  or  grandchildren,  and  pro- 
vided that  in  case  of  her  marriage 
they  should  be  equally  divided  among 
his  children  if  living,  and  that  if  any 
of  them  should  be  dead  leaving  issue 
that  issue  should  receive  the  share  of 
its  parent,  and  the  testator's  widow 
died  without  having  married  again 
and  without  having  exercised  the 
power  of  appointment,  it  was  held 
that  there  was  a  bequest  by  implica- 
tion to  testator's  living  children  and 
the  children  of  any  deceased,  and 
that  they  took  per  capita,  the  will  not 
sufficiently  expressing  a  contrary  in- 
tention. 

In  Dunihue  v.  Hurd  (1908)  50  Tex. 
Civ.  App.  360,  109  S.  W.  1145,  where 
testator  directed  his  residuary  estate 
to  be  equally  divided  between  a  broth- 
er and  sister  *'or  their  heirs,  and  the 
heirs  of  my  deceased  sisters,"  it  was 
held  that  the  devise  to  the  brother 
and  sister  by  name,  "or  &eir  heirs," 
showed  an  intention  to  deal  with  the 
heirs  of  the  brother  and  sister  as  a 
class,  and  not  as  individuals;  and 
therefore  that  the  heirs  of  the  de- 
ceased sister  also  took  as  a  class,  ifer 
stirpes,  and  not  per  capila. 

In  Ladd  v.  Whitledge  (1918)  — 
Tex.  Civ.  App.  — ,  206  S.  W.  463.  it 
was  held  that  under  a  bequest  "to  the 
living  children  of  Daniel  Avery,  de- 
ceased, or  their  heirs,"  the  "heirs"  of 
deceased  children  took  per  stirpes. 

In  Taylor  v.  Fauver  (1897)  2  Va. 
Dec  655,  28  S.  E.  317,  where  te^tetor 
bequeaUied  the  residue  of  his  estate 
"to  my  sisters  or  their  heirs  equal  to 
all,"  and  it  appeared  that  the  testator 
had  several  sisters  who  survived  him, 
and  one  sister  who  was  dead  at  the 
time  the  will  was  written,  leaving  a 
number  of  children,  it  was  held  to  be 
clear  from  Uie  language  used  that  the 
testator  intended  that  each  of  his  sis- 


ters living  at  the  time  of  his  death 
should  take  an  equal  share  of  the 
property  disposed  of,  and  that  the 
children  or  heirs  of  each  who  were 
dead  at  that  time  should  take  such  a 
share  as  their  mother  would  have  tak- 
en if  she  had  been  living  at  the  time 
the  will  took  effect 

In  Tomlin  v.  Hatfield  (1841)  12 
Sim.  167,  59  Bng.  Reprint,  1095,  where 
t^tator  directed  his  residuary  estate 
to  be  divided  by  his  trustees  in  such 
shares  as  they  should  think  proper, 
among  his  nephews  and  nieces  living 
at  his  decease  and  tiie  children  of  any 
who,  having  died  in  his  lifetime,  had 
left  issue,  and  the  trustees  were  not 
able  to  agree  as  to  the  distribution  of 
the  property,  it  was  held  that  it  should 
be  divided  among  the  nephews  and 
nieces  and  the  children  of  deceased 
nephews  and  niecea^  per  capita  rather 
than  per  stirpes. 

In  Armstrong  v.  Stodcham  (1845) 
7  Jur.  (Eng.)  2S1,  it  walB  held  that, 
under  a  gift  to  the  child  or  children 
«f  a  certain  person  living  at  the  time 
of  the  decease  of  such  person,  "or 
the  issue  of  any  such  child  or  chil- 
dren whose  parents  might  be  then 
dead,"  grandchildren  took  per  stirpes*. 

In  Abbay  v.  Howe  (1847)  1  DeG.  & 
S.  470,  63  Eng.  Reprint,  1163,  a  testa- 
tor gave  "A  moiety  of  his  residuary  es- 
tate in  trust  for  his  daughter  Sarah 
during  her  life,  and  after  her  decease 
"unto  and  equally  amongst  all  and 
every  the  children  of  my  said  daugh- 
ters, Sarah  Wiseman  and  Susanna 
Eettlewell,  which  shall  be  living  at 
the  death  of  my  said  daughter  Sarah 
Wiseman  and  the  lawful  issue  of  such 
of  them  as  shall  be  then  dead,  share  . 
and  share  alike,"  and  similarly  dis- 
posed of  the  other  moiety  by  giving 
his  daughter  Susanna  the  use  of  it  for 
life  and  remainder  to  the  children  of 
his  daughters  living  at  Susanna's 
death  and  the  lawful  issue  of  such 
of  them  as  should  be  then  dead.  He 
further  provided  that,  in  case  any  of 
the  children  of.  his  said  daughters  or 
their  issue  should  be  under  the  age  of 
twenty-one  years  at  the  death  of 
either  of  his  said  daughters,  his  trus- 
tees should  apply  the  interest  of  the 
share  or  shares  of  such  child  or 
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cluldniu:lus,  her,  or  their  issae,  iikttic 
nuintoaace  and  education  of  such 
child  or  children  or  their  issue  during 
tlieir  respective  minonties.  It  was 
held  that,  notwithstandins:  the  main- 
tenance  clause,  the  children  of  de- 
ceased children  took  per  capita,  and 
not  per  stirpes. 

In  ShaUer  v.  Groves  (1847)  11  Jur. 
(EiW.)  486,  16  L.  J.  Ch.  N.  S.  367, 
where  testator  bequeathed  the  income 
of  certain  property  to  his  wife  for 
life  and  directed  that  at  her  death  one 
half  of  the  proceeds  should  be  re- 
ceived and  divided  among  his  sarviv- 
ia;  brothers  and  sisters  or  their 
issue,  share  and  share  alike,  it  was 
held  that  the  issue  took  per  stirpes, 
and  not  per  capita. 

In  Hawkins  v.  Eamerton  (1848)  16 
Sim.  410,  60  Eng.  Reprint,  933,  testa- 
tor gave  certain  leasehold  property  to 
his  son  Charles,  and,  in  case  he 
shoald  die  without  issue,  directed  that 
the  premiseB  should  be  considered  as 
I«rt  ofhia  residuary  estate  and  be  di- 
vided among  "the  children  of  my  three 
daughters  as  hereinafter  named,"  and 
gave  to  each  of  his  three  daughters 
aa  annuity  during  the  life  of  each, 
and  and  after  l^eir  respective 
decease  directed  that  the  principal 
tDOQeys  from  which  such  annuity 
should  arise  should  be  paid  and  divid- 
ed among  her  children.  The  residue 
of  his  estate  he  gave  to  his  children 
during  their  lives,  adding:  "From 
and  after  the  decease  of  my  said  son 
and  daughters,  then  I  will  and  direct 
that  the  whole  of  such  residue  and  re- 
mainder of  my  estates,  with  all  ac* 
cumulations  thereof,  shall  be  paid 
ud  divided  amongst  all  and  every 
fof]  the  children  of  my  said  son  and 
daughters  in  equal  parts,  shares,  and 
proportions.  And  in  case  any  of  my 
wd.  son  and.  daughters  shall  happen 
to  die  without  leaving  issue,  then  I 
will  and  direct  that  the  legacy,  part, 
or  share  hereby  given  and  bequeathed 
to  him,  her,  or  them  so  dying  with- 
out issuer  shall  go  and  be  divided 
amongst  the  survivor  or  survivors  of 
017  said  children  and  their  issue,  in 
the  like  equal  parts,  shares,  and  pro- 
portions." His  son  Charles  having 
died  without  issue,  it  was  held  that 


his  portion  of  tiie  residue  was  Sntrad- 

ed  to  go  to  the  other  children  and 
their  issue,  the  issue  of  deceased 
parents  taking  per  stirpes* 

In  Congreve  v.  Palmer  (1863)  16 
Beav.  486,  61  Eng.  Reprint,  846,  38 
L.  J.  Ch.  N.  S.  54,  1  Wedc  Rep.  156. 
it  was  held  that  under  a  bequest  to 
one  for  life,  rmainder  to  '*taer  sisters 
or  their  children  living  at  her  de- 
cease," it  was  held  that  the  children 
of  the  sisters  took  by  way  of  substitu- 
tion, and  hence  per  stirpes. 

Under  a  gift  to  certain  persons  "or 
their  children,"  the  children  take  per 
stirpes.  Timins  v.  Stackhouse  (1868) 
27  Beav.  484,  54  Eng.  Reprint,  170. 

In  Atkinson  v.  Bartrum  (1860)  28 
Beav. .  219,  64  Eng.  Reprint,  S49,  9 
Week.  Rep.  885,  where  a  bequest  was 
to  testator's  two.  sisters  for  their 
lives,  and  after  the  death  of  the  sur- 
vivor to  be  equally  divided  between 
testator's  Surviving  brothers  and  sis- 
ters or  their  children,  equally,  share 
and  share  alike,  and  the  brothers  and 
sisters  all  died  before  the' time  of  dis- 
tribution, it  was  held  that  their  chil- 
dren surviving  took  per  capita. 

In  Hyde  v.  Cullen  (1837)  1  Jur. 
(Eng.)  100,  where  testator  be- 
queathed his  residuie  "to  my  living 
brothers  and  sisters  and  the  children 
of  my  brothers  who  are  deceased  or 
who  may  die  before  me,  share  and 
share  alike,"  it  was  held  that,  not- 
withstanding the  fact  that  the  testa- 
tor had  previously  given  separate 
legacies  to  all  his  brothers  and  sisters 
and  his  nephews  and  nieces,  the  plain 
and  ordinary  meaning  of  the  language 
of  the  residuary  gift  must  prevail, 
and  thwefore  that  the'  brothers  and 
sisters  of  the  testator,  and  the  chil- 
dren living  at  testator's  death  of  such 
brothers  and  sisters  as  were  then 
dead,  took  per  capita  as  tenants  in 
common. 

In  Cowling  v.  Thompson  (1868)  19 
L.  T.  N.  S.  (Eng.)  242,  L.  R.  11  Eq. 
366.  note.  16  Week.  Rep.  1131.  where 
testator  gave  his  residuary  estate 
"unto  all  and  every  my  brothers  and 
sisters  or  their  issue,  to  be  equally  di- 
vided between  or  amongst  them,  share 
and  share  alike."  it  was  held  that  he 
must  have  intended  the  property  to 
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go  to  his  brothers  and  sisters  if  living:, 
but  if  they  were  dead,  then  to  their 
issue  who  were  substituted  for  them, 
per  stirpes. 

In  Powell  Y.  Powell  (1873)  28  L.  T. 
N.  S.  (Eng.)  730.  where  testator  save 
his  residuary  estate  in  trust  for  his 
wife  for  life,  and  after  her  decease 
for  all  hts  brothers  and  sisters  then 
living,  "and  the  children  and  issue  of 
such  of  them  as  shall  be  then  dead 
leaving  children  or  issue/'  adding: 
"Nevertheless,  such  children  or  issue 
Of  any  of  my  deceased  brothers  and 
sisters  to  have  and  take  among  them 
in  equal  shares  such  proportions  of 
my  residuary  real  and  personal  es^ 
tate  as  such  deceased  brother  or  sis- 
ter would  have  taken  and  be^n  en- 
titled to  had  he  or  she  been  living  at 
the  death  of  my  >?ife,"  it  was  held 
that  no  Issue  of  tiie  children  of  de- 
ceased brothers  and  sisters  of  the  tes- 
tator could  take  in  competition  with 
their  parents. 

'  In  Re  Battersby  [1896]  1  Ir.  R.  600, 
where  testator  bequeathed  his  prop- 
erty to  his  wife  for  life,  and  after 
her  death  unto  his  "brothers  and  sis- 
ters in  equal  shares  and  proportions, 
or  unto  the  families  of  such  of  them 
as  shall  be  theii  dead,"  it  was  held 
that,  as  the  "families"  took  by  way 
of  substitution,  they  took  per  stirpes. 

In  Re  Hickey  [1917]  1  Gh.  (Eng.) 
601,  86  L.  J.  Ch.  N.  S.  385,  116  L.  T. 
N.  S.  556,  61  Sol.  Jo.  368,  construing 
a  legacy  "to  the  descendants  of  A  or 
their  descendants  living  at  my 
death,"  it  was  held  that  the  words  "or 
their  descendants"  involved  a  stirpital 
gift 

In  Campbell  v.  Campbell  (1914)  62 
Scot.  L.  R.  78,  testatrix  gave  the  use 
of  her  estate  to  her  three  unmarried 
daughters  and  the  survivor  of  them, 
and  on  the  death  or  marriage  of  such 
daughters  directed  her  trustees  'to 
divide  the  whole  estate  and  effects 
hereby  conveyed,  and  to  pay  the  pro- 
ceeds thereof  among  and  to  the  whole 
of  my  sons -and  daughters  that  may 
then  be  in  life,  share  and  share  alike, 
and  failing  any  of  them  by  death,  to 
any  child  or  children  they  may  have 
respectively  left,  also  in  equal  por- 
tions."   It  was  argued  in  favor  of  a 


per-  capita  distribution  that  the 
grandchildren  get  as  direct  legatees, 
and  not  as  substitutes,  but  the  court 
held  otherwise,  Lord  Mackensie  say- 
ing: "The  wording  of  the  clause, 
however,  appears  to  me  conelusive 
against  distribution  per  capita.  The 
direction  is,  first  of  all,  that  the  divi- 
sion is  to  be  'share  and  share  alike* 
as  regards  sons  and  daughter^  and 
what  their  respective  stirpes  are  to 
receive  is  to  be  given  in  equal  por- 
tions. The  double  use  of  terms  which 
import  equality  appears  to  me  to  in- 
dicate an  intention  that  the  division 
should  be  per  stirpes.  If  the  division 
was  to  be  per  capita,  there  would  only 
be  one  period  of  division,  and  it 
would  only  have  been  uecrasary  to 
use  words  indicating  equality  once. 
The  use  in  the  last  branch  of  the 
third  purpose  of  the  word  'respective- 
ly* appears  to  give  weight  to  the  ar- 
gument I  am  disposed  to  sustam." 

In  Houghton  v.  Bell  (1892)  23  Can. 
S.  C.  498,  reversing  (1890)  18  Ont. 
App.  Rep.  26,  testator  left  all  his 
property  to  his  widow  for  life  for  the 
support  of  herself  and  her  unmar- 
ried daughters,  further  directing : 
"When  my  beloved  wife  shall  have 
departed  this  life,  and  my  daughters 
shall  have  married  or  departed  this 
life,  I  direct  and  require  my  trustees 
and  executors  hereinafter  named  to 
convert  the  whole  of  my  estate  into 
money  to  the  best  advantage  by  sale 
thereof,  and  to  divide  the  same  equal- 
ly amon^  those  of  my  satd  sons  and 
daughters  who  may  be  then  living 
and  the  children  of  those  of  my  sons 
and  daughters  who  may  have  depart- 
ed this  life  previous  thereto."  There 
was  nothing  in  the  will  outside  of  the 
passage  itself  to  modify  its  meaning. 
It  was  held  that  the  word  "egaally," 
used  by  the  testator,  a^ied  to  a 
class. all  the  members  of  whieli  were 
to  be  ascertained  at  one  and  the  same 
time, — the  period  for  distribution, — 
and  imported  that  each  member  of 
the  class  should  have  the  same  share; 
and  accordingly  that  the  grandchil- 
dren of  testator  took  per  capita,  and 
not  per  stirpes,  and  that  no  indica- 
tion of  a  different  intention  could  be 
found  in  the  circumstance  that  the 
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period  of  distribution  among  the 
class  so  to  be  ascertained  was  not 
at  the  death  of  the  testator,  but  at  an 
indefinite  time,  which  in  the  event 
proved  to  be  half  a  century  later. 

In  Re  Bossi  (1897)  6  &  C.  446. 
vliere  testator  gave  all  his  personal 
proper^  upon  trust  "for  the  children 
of  my  brothers  [naming  them],  and 
of  late  sister  [naming  her],  who 
shall  be  living  at  the  time  of  my  de- 
cease and  the  issue  of  such  of  them 
as  shall  be  then  dead,  to  be  equally 
divided  between  them  share  and 
share  aUke,"  it  was  held  that  as  the 
issue  took  directly  and  not  by  way  of 
sabstitution  for  their  parents,  and  as 
the  testator  had  directed  the  division 
to  be  made  equalljr  among  them, 
share  and  share  alike,  they  took  per 
capita;  and  that  the  supposed  hard- 
ship of  a  construction  of  the  will 
^ieh  would  permit  each  of  the  issue 
of  a  deceased  nephew  or  niece  to 
share  equally  with  their  uncle  or 
aunt,  and  the  presumption  that  such 
could  not  have  been  the  testator's  in- 
tention, did  not  warrant  a  contrary 
construction,  the  court  saying:  "To 
conjecture — if  conjectures  were  per- 
missible—that the  testator's  inten- 
tion must  have  been  that  children 
should  be  limited  to  their  parent's 
share  seems  to  me  to  be  certainly  not 
more  reasonable  than  to  suppose  that 
by  declaring  in  the  will  the  shares 
which  he  intended  the  beneficiaries  to 
take,  instead  of  leaving  them  to  take 
by  intestacy,  or  as  upon  intestacy,  he 
designed  a  different  method  of  distri- 
bution." 

In  Re  Gardner  (1902)  3  Ont.  L. 
Rep.  343,  where  testator  gave  his 
widow  the  use  of  all  his  property  for 
life,  directing  that  after  her  death  it 
"be  equally  divided  between  my 
brothers  Luke  Gardners,  Joseph  Gard- 
ners, Mrs.  Catharine  Watkins,  and 
my  deceased  sister  Mrs.  Sarah  A. 
Hutchinson's  children  or  their  heirs. 
Should  no  heirs  of  any  of  the  above 
be  alive  that  it  go  to  the  next  in  heir- 
ship," it  was  held  to  be  plain  that  the 
children  of  the  brothers  and  sisters 
living  at  the  testator's  death,  or  born 
afterward  during'  the  lifetime  of  the 
widow,  were  entitled  per  capita,  and 
10  A.LJU-10. 


not  per  stirpes,  and  that  the  issue  of 
any  deceased  should  take  by  way  of 
substitution  the  share  which  their 
parent  would  have  taken. 

In  Re  Bauman  U916)  11  Out 
Week.  N.  55,  where  testator  directed 
his  residuary  estate  to  be  divided 
upon  his  wife's  decease  "equally, 
share  and  share  alike,  among  all  my 
brothers  and  sisters  living,  and  also 
to  the  children  of  those  who  have 
died,  when  they  attain  the  age  of 
twenty-one  years,**  it  was  held  that 
two  classes  were  indicated:  First, 
the  brothers  and  sisters  living  at  the 
testator's  death;  second,  the  children 
of  those  who  were  then  dead;  and 
that  the  latter  took  collectively  only 
what  their  deceased  parents  would 
have  taken,  but  as  between  them- 
selves, per  capita. 

In  Re  Waugh  a918)  42  Ont  L. 
Rep.  87,  testator .  gave  all  his  estate 
to  his  wife  for  life,  and  directed  that 
at  her  death  it  should  be  disposed  of 
"so  that  all  my  brothers  and  sisters, 
together  with  all  my  wife's  brothers 
and  sisters  or  their  heirs,  shall  have 
personally  an  equal  [share]  in  it, 
share  and  share  alike,**  it  was  held 
that  the  "heira"  of  any  deceased 
brother  or  sister  would  ti^e  only  the 
share  the  brother  or  sister  would  have 
taken  had  he  or  she  survived,  and 
that  this  share  would  be  again  dis- 
tributed according  to  their  number 
and  their  relationship  to  the  person 
for  whom  they  were  substituted  un- 
der the  Statute  of  Distribution. 

w.  Under  a  fiequeat  to  the  "relatives," 
"heira,"  or  "next  of  lein"  of  the  tes- 
tator and  of  the  testator's  tcife  or  hus- 
band. 

For  instances  of  bequests  to  the 
"heirs,"  "next  of  kin,*'  or  "relatives" 
of  a  single  individual,  see  III.  a,  b, 
and  c,  supra. 

For  instances  of  bequests  to  the 
"heirs"  of  two  or  more  individuals 
generally,  see  III.  n,  supra. 

Where  a  bequest  is  to  the  "rela- 
tives," "heirs,"  or  "next  of  kin"  of 
the  testator  and  of  the  testator's  hus- 
band or  wife,  the  courts  evidently 
prefer  a  construction  which  will 
make  two  classes  of  the  beneficiaries 
rather  than  one.    Such  a  construc- 
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tion,  liowever,  is  not  always  possible. 

In  Mosier  v.  Bowser  (1907)  226  111. 
46,  80  N.  E.  7S0,  where  testator  di- 
rected that  property  not  otherwise 
disposed  of  should  "be  equally  divid- 
ed between  my,  and  my  dear  wife's* 
relations  according  to  their  heirship. 
The  heirship  not  to  descend  further 
than  to  include  grandnephews  and 
grandnieces/'  it  was  held  that  such 
estate  was  to  be  divided,  one  half  to 
the  heirs  at  law  of  the  testator  and 
one  half  to  the  heirs  at  law  of  the 
widow,  excluding  all  not  blood  rela- 
tionsi  and  not  extending  beyond 
grandnieces  and  grandnephews. 

In  Laisure  v.  Richards  (1913)  56 
Ind.  App.  301,  103  N.  E.  679,  where 
testator  directed  that  at  the  death  of 
his  wife  all  his  real  estate  should  be 
divided,  "share  and  share  alike,  be- 
tween the  nearest  blood  relation  I 
may  have  living  at  the  time  and  the 
nearest  blood  relation  of  my  beloved 
wife  at  the  time  of  her  death;  pro- 
vided that  should  my  beloved  wife 
remarry  and  bear  a  child  or  children, 
then  in  that  case  it  is  my  will  that  the 
aaid  child  or  children  of  my  said  wife 
shall  have  and  hold  the  fee  of  all  my 
said  real  estate,'*  it  was  held  that  the 
provision  quoted  evinced  an  intention 
'  to  make  an  equal  division  between 
the  two  classes,  rather  than  a  distri- 
bution  among  the  individuals  of  such 
classes  as  though  they  were  of  one 
class. 

In  Knutson  v.  Vidders  (1905)  126 
Iowa,  511,  102  N.  W.  433,  a  bequest 
"to  be  divided  equally  between  our 
lawful  heirs  on  both  sides"  was  held 
to  be  ta  twe  classes  rathet  than. to  a 
single  class,  and  accordingly  to  be 
divisible  per  stirpes  rather  than  per 
capita. 

In  Fairbanks's  Appeal  (1908)  104 
Me.  333,  71  Atl.  933,  where  testatrix 
bequeathed  the  residue  of  her  estate 
to  her  "heirs  and  the  heirs  of  my  late 
husband,  Hiram  Ruggles,  those  stand- 
ing in  the  same  degree  of  relation- 
ship either  to  myself  of  said  Hiram 
to  share  alike  according  to  the  laws 
of  descent  in  this  state,"  it  was  held 
that  the  prima  facie  meaning  of  the 
devise  as  one  in  equal  parts  to  two 
classes  was  not  .  varied,  by  the  added 


words,  "those  standing  in  ;the  same 
degree  of  relationship  eith^.  to  my- 
self of  said  Hiram  to  share  alike 
according  to  the  laws  of  descent  in 
this  state;"  but  that,  on  the  contrary, 
those  words  made  it  manifest  that  the 
testatrix  did  not  intend  that  her  heirs 
and  the  heirs  of  her  husband  should 
take  equally  as  individuals,  since  she 
expressly  provides  that  they  are  to 
share  "according  to  the  laws  of  de- 
scent of  this  state" — a  provision  that 
could  not  be  complied  with  if  they 
were  to  share  equally  per  capita.  It 
was  further  pointed  out  that  if  her 
heirs  and  Hiram's  heirs  should  be 
considered  as  a  class,  the  effect  would 
be  to  prefer  her  husband's  relatives, 
and  to  prevent  the  realization  of  the 
result  suggested  by  the  literal  mean- 
ing of  the  words  "to  share  alike." 

In  Tucker  v.  Nugent  (1917)  117 
Me.  10,  102  Atl.  307,  testatrix,  who 
was  apparently  childless  and  whose 
husband  she  did  not  consider  mental- 
ly capable  of  caring  for  property  and 
looking  after  himself,  devised  to  him 
during  his  life  her  homestead,  and 
directed  tiiat  after  her  decease  it 
should  "be  divided  equally  between 
my  heirs  and  the  heirs  of  her  hus- 
band, and  further  directed  that  the 
rest  of  her  estate  should  be  held  in 
trust  to  apply  the  income,  and  if 
necessary  a  part  of  the  principal,  for 
the  care  and  Support  of  her  husband 
during  his  life,  and  after  his  decease 
gave  her  residuary  estate  "to  my  le- 
gal heirs,  and  the  legal  heirs'  of  my 
said  husband,  the  said  Mathew  Dag- 
nan,'  share  and  share  alike."  It  was 
held  that  in  view  of  the  use  by  t^e 
testatrix  of  the  word  "between**  in 
the  first  clause,  together  with  the  cir- 
cumstances surrounding  her  and 
known  to  her  at  the  time  the  will  was 
made,  that  it  was  her  intention  to  di- 
vide such  of  her  estate  as  should  re- 
main at  the  death  of  her  husband 
into  two  equal  parts,  one  Y)art  to  go  to 
her  heirs  and  the  other  part  to  go  to 
her  husband's  heirs;  and  that  such 
heirs  were  to  take  as  among  them- 
selves per  stirpes,  notwithstanding 
the  employment  in  the  second  clause 
of  the  words  "share  and  share  alike,** 
as  such  words  may  be  satisfied  by  be- 
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mg  applied  to  the  division  between 
tiie  claaws. 

In  Dunn  t.  Elliott  (1917)  101  Neb. 
411, 163  N.  W.  333,  where  teat&tor  de- 
vised all  his  personal  property  and 
entain  land  to  his  wife  dorinff  her 
Batnral  life^  **And  at  her  death  to  be 
distributed  be^een  our  heirs  accord- 
ing to  law,"  and  it  appeared  that 
tliere  were  no  children,  the  issue  of 
the  marriage  of  the  testator  and  wife, 
to  whom  the  words  "our  heirs"  could 
refer,  that  the  land  was  the  joint 
aecomulatioa  of  husband  and  wife, 
iriM  had  lived  togeUier  for  thirty 
years,  and  tiiat  testator  had  expressed 
Umself  to  tike  effect  that  the  will  was 
ooe  likely  to  displease  one  of  his 
daughters,  it  was  held  that,  constru- 
the  will  in  the  light  of  such  ex- 
trinsic evidence,  the  "heirs"  referred 
to  were  two  sets  of  heirs,  those  of 
the  husband  and  those  of  the  wif^  as 
indicated  by  the  nae  of  the  word  "be- 
tween." 

In  Smith  V.  Curtis  (1862)  29  N.  J. 
L.  845,  where  testator  gave  his  resid- 
uary estate  "to  be  equally  divided 
between  my  brother  Jacob,  my  sister 
Hannah,  ...  .  and  the  brothers 
and  sisters  of  my  beloved  wife,"  it 
waa  held  that  the  brothers  and  sisters 
toiA  not  as  a  .class,  but  as  individ- 
uals, per  capita. 

In  Bisson  v.  West  Shore  B.  Co. 
(1894)  143  N.  y.  126,  38  N.  E.  104, 
where  testator  gave  all  his  real  estate 
to  his  wife  during  life  or  widowhood, 
and  from  and  after  her  decease  or 
fflarriage  '*unto  my  heirs  and  my  said 
wife  Maria  Bemhardina's  heirs,  their 
heirs  and  assigns  forever,  share  and 
share  alike,"  and  there  was  no  indi- 
cation as  to  the  intention  of  the  tes- 
tator other  than  in  the  particular 
clause  of  the  will  itself,  it  was  held 
thai  such  clause,  from  its  peculiar 
arrangement,  resolved  all  who  would 
be  heirs  of  the  testator  or  of  his 
widow  at  her  death  into  one  class, 
to  each  individual  of  which  was  given 
an  equal  interest,  notwithstanding  it 
would  seem  more  natural  to  attribute 
to  the  testator  an  intention  to  give 
one  half  of  the  estate  to  his  own 
heirs,  and  one  half  to  those  of  his 
wif^  the  court  saying:   "In  affixing 


to  the  gift  of  his  estate  to  bis  heirs 
and  his  wife's  heirs  the  words  'their 
heirs  and  assigns  forever,  share  and 
share  alike,'  the  testator  may  be  sud 
by  hie  language  to  have  grouped  all 
of  the  heirs  in  one  class,  the  indi- 
viduals of  which  axe  indistinguish- 
able, one  from  the  oilier,  as  objects 
of  his  bounty.*' 

In  Godfrey  v.  Epple  (1919)  100 
Ohio  St.  447,  11  A.L.R.  317,  126  N.  E. 
886,  where  testator  provided  that  on 
his  wife's  death  his  estate  should  be 
"equally  divided  between  my  and  my 
wife's  nearest  kin,  they  sharing  like 
and  like,"  it  was  held  that  the  ex- 
pression, "they  sharing  like  and  like,** 
had  reference  to  the  proportionate 
share  that  each  one  of  the  two  classes 
should  take,  and  did  not  operate  to 
alter  the  plain  meaning  of  the  word 
"between,"  and  was  not  intended  to 
provide  that  each  individual  devisee, 
without  reference  to  his  elasaificar 
tion,  should  share  alike  with  his  fel- 
lows. 

In  Roelfs  v.  White  (1916)  75  Or. 
549,  147  Pac.  763,  where  a  testatrix, 
not  knowing  how  many  cousins  she 
had  nor  where  they  resided,  and  who 
knew  the  names  of  the  sisters  of  her 
deceased  husband  and  also  the  name 
of  the  daughter  of  her  deceased 
brother,  gave  the  residue  of  her 
estate  "unto  my  cousins,  the  names  of 
whom  may  be  learned  by  writing  to 
.  .  .  [the  person  named],  and  the 
sisters  of  my  second  husband  Thomas 
Jackson,  who  are  living  somewhere 
in  Brooklyn,  state  of  New  York,  and 
the  names  of  whom  are  Mary  Ann 
White,  Jane  Chambers,  Ellen  Jack- 
son, and  May  Ellen  Jackson,  the 
daughter  of  David  Jackson  a  brother 
of  my  deceased  husband,  to  be  divid- 
ed share  and  share  alike  between  my 
said  cousins  and  the  sisters  of  my 
deceased  husband  and  the  said  May 
Ellen  Jackson,"  it  was  held  that  the 
intention  of  the  testatrix  was  to  di- 
vide the  residue  between  the  two 
classes  rather  than  to  give  it  to  them 
as  individuals. 

In  McNeilledge  v.  Galbraith  (1822) 
8  Serg.  &  R.  (Pa.)  43,  11  Am.  Dec. 
572,  it  was  held  that  under  a  will  by 
which  testator  directed  his  residuary 
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estate,  apon  the  decease  of  his  wife, 
"to  be  divided  between  her  and  my 
poor  relations  equally,"  it  was  held 
that  the  bequest  was  to  be  construed 
as  if  the  words  "poor"  were  notf  in  it; 
thai  as  the  testator  had  made  one 
class  of  his  and  his  wife's  relations, 
and  had  ^declared  that  they  should 
take  equally^  distribution  of  the  per^ 
Bonal  property  should  be  per  capita. 

And  in  McNeilledge  v.  Barclay 
(1824)  11  Serg.  &  R.  (Pa.)  103,  it 
was  held  that  the  real  estate  was 
to  be  divided  in  the  same  propor- 
tions. 

In  Young's  Appeal  (1876)  83  Pa. 
69,  where  testator  directed  that,  at 
the  expiration  of  tiie  life  estate  of 
his  wife,  his  property  should  "be 
equally  divided  between  her  relations 
and  mine,"  it  was  held  that  his  rela- 
tions and  those  of  his  wife  consti- 
tuted two  separate  classes,  and  not 
one  sinsrle  class ;  and  accordingly 
that  it  was  error  to  direct  a  distribu- 
tion per  capita. 

In  Rook  V.  Atty.  Gen.  (1862)  31 
Beav.  313,  54  Eng.  Reprint,  1169,  31 
L.  J.  Cai.  N,  S.  791,  9  Jur.  N.  S.  9,  10 
Week.  Rep.  745,  where  testator  be- 
queathed all  his  estate  to  his  wife  for 
life  "and  after  her  death,  as  to  the 
principal,  upon  trust  for  his  and  her 
next  of  kin  in  equal  shares,**  it  was 
held  that  the  legatees  took  as  a  sin- 
gle class,  and  not  per  stirpes. 

X.  Mtac^laneoue  easea. 

Where  a  gift  is  made  to  a  named 
individual  or  individuals  and  to  a 
group,  or  where  it  is  to  more  than 
one  group,  the  question  is  apt  to  arise 
as  to  whether  they  take  as  a  single 
class,  and  hence,  as  among  them- 
selves, per  capita.  This  subdivision 
contains  cases  of  this  kind  not  fall- 
ing within  any  of  the  foregoing  sub- 
divisions. 

In  Duffle  V.  Buchanan  (1846)  8 
Ala.  27,  construing  a  nuncupative 
will  reduced  to  writing  after  the 
testator's  death,  in  which  the  testa- 
tor directed  the  proceeds  of  a  certain 
note  to  "be  equally  divided  between 
my  mother  [name]  and  my  two  sis- 
ters,'' it  was  held  that  the  word 
"equally"  negatived  any  implication 
that  it  was  the  testator's  intention  to 


create  two  classes  of  beneficiaries,  * 
especially  as  in  the  subsequent  clause 
of  the  will  the  intention  plainfy  ap- 
peared that  the  mother  and  sisters 
were  to  be  equally  interested  in  his 
estate. 

In  Talcott  v.  Talcott  (1872)  39 
Conn.  186,  where  a  testator  having 
two  daughters,  one  of  whom,  Harriet, 
had  two  children,  and  the  oUier  of 
whom,  Ella,  had  no  children,  gave  to 
Harriet  and  her  two  children,  nam- 
ing them,  and  all  the  children  born 
of  said  Harriet's  body,  and  also  to 
Ella  and  all  children  bom  of  her 
body,  and  also  to  all  the  children  of 
a  daughter  of  his  wife  by  -a  former 
husband,  naming  them,  all  the  in- 
come of  all  his  real  estate,  **to  be 
equally  divided  among  the  above- 
mentioned  heirs  described  in  this 
article,"  and  also  provided  that  after 
the  decease  of  his  wife  aU  his  real 
estate  might  be  sold  and  equally  di- 
vided "between  all  the  aforesaid  men- 
tioned heirs,  to  wit,"  Harriet  and  all 
her  children,  Ella  and  all  her  chil- 
dren, and  all  the  children  of  the  de- 
ceased stepdaughter,  it  was  held  that 
the  devisees  took  as  classes  rather 
than  individuals,  the  court  saying 
that  though  the  language  used  by  the 
testator  was  not  sufficiently  explicit 
to  remove  all  douJit,  yet  if  they 
should  take  as  individaals  his  own 
daughter  would  take  but  one  ninth, 
and  the  children  of  the  stepdaughter, 
strangers  in  blood,  five  ninths  of 
the  property — a  result  not  consonant 
wit^  the  testator's  probable  inten- 
tion, which  was  to  recognize  the  step- 
daughter as  his  own  daughter,  and 
to  give  to  her  children,  she  being  de- 
ceased, one  third  of  his  estate. 

In  Ferry  v.  Bulkley  (1909)  82  Conn. 
158,  72  AtL  1014,  it  was  held  that  the 
intention  of  the  following  testamen- 
tary direction:  "I  wish  the  home- 
stead where  I  live,  including  hovse 
and  6  acres  of  land,  to  go  to  th« 
children  of  my  uncle,  George  Bulk- 
ley,  in  equal  shares;  and  they  are  to 
participate  equally  with  my  legal 
heirs  in  whatever  balance  there  may 
be  over  and  above  the  home8tea4 
according  to  my  will,"  was  that  the 
children  of  George  Bulkley,  as  one 
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gtoap,  should  take  one  half  between 
them,  and  the  heirs  between  them  the 
other  half. 

Id  EUn;  v.  Schnellbecker  (1899) 
107  bwa,  6B8,  78  N.  W.  673,  where 
testator  directed  that  the  remainder 
sf  his  estote  shoald  "be  equally  di- 
vided be^een  my  sister  and  my 
wife's  sisters  and  brothers/'  it  was 
held  that  notwithstanding  tiie  use  of 
the  word  "between"  and  the  fact 
that  the  devisees  were  not  named  in- 
dividually, any  inference  of  an  inten- 
tion to  iivide  the  residue  by  classes 
vas  mer^  conjectural  and  quite  too 
uncertain  to  prevent  the  application 
of  the  well-settled  sreneral  rule  that, 
^en  an  estate  is  devised  to  be 
equally  divided,  the  language  im- 
ports the  taking  of  an  equal  share  by 
«eh  legatee  in  the  absence  of  other 
provisions  showing  a  contoary  inten- 
tion. 

In  Garter  v.  Lowell  (1884)  76  He. 
342,  testatrix  gave  all  her  property  to 
twen^-fivfe  of  her  relatives — a  sister, 
two  broth»^,  and  twenty-two  nieces 
—by  name,  "to  be  divided  equally  be- 
tween all  said  persons,  brothers,  sis- 
ters, nephews,  and  nieces,"  adding: 
"Excqiting  also  it  is  my  will  that  the 
several  shares  of  my  property  to  my 
nesHiewB  and  niecra  named  shall  be 
in  the  same  proportion  by  right  of 
representation  as  if  all  my  brothers 
and  sisters  were  living  at  my  decease 
ud  I  had  given  my  property  to  all 
my  brothers  and  sisters  and  nephews 
and  nieces  named,  each  one  to  have 
the  same  share  as  the  other."  The 
testatrix  had  seven  brothers  and  sis- 
ters in  all,  three  living  and  four  dead. 
It  was  h^d  that  the  effect  of  the  last 
clause  above  quoted  was  to  create 
four  additional  shares  and  to  give 
them  to  the  children  of  the  four  de- 
ceased brothers  and  sisters  by  right 
of  representation,  the  court  saying: 
"We  cannot  resist  the  convictton  that 
the  latter  was  the  intention  of  the 
testatrix.  It  seems  to  have  occurred 
to  her  that  under  the  first  provision 

the  wfll  the  children  whose  par- 
otts  were  living  were  likely  to  fare 
bettw  than  the  children  whose  par- 
ents were  dead;  that  they  were  get- 
ting an  equal  share  at  the  beginning, 


and  might  by  inheritance  get  their 
parents'  share  also;  and  that  it  was 
to  avoid  this  apparent  inequality 
that  the  second  clause  was  added.  It 
aeons  to  have  been  her  desire  that, 
to  this  extent,  the  seven  branches  of 
her  family  should  all  fare  alike." 

In  Re  Myhill  (1912)  149  App.  Div. 
404,  184  N,  Y.  Supp.  467,  testator, 
after  giving  his  wife  the  use  of  his 
property  for  life,  directed  that  at  her 
death  it  "be  equally  divided  between 
Mrs.  Ida  Myhill  and  Mrs.  Addie 
Parker,  both  of  Millville,  N.  Y.,  Mrs. 
Jessie  Smith  who  is  the  daughter  of 
my  wif^  Mrs.  Mary  Tills  of  Gaines, 
N.  Y.,  and  my  niece  Mrs.  Mary  Jane 
Kittlethorp  and  her  six  children  now 
living  and  who  reside  in  Southamp- 
ton, England,"  and  in  the  subsequent 
clause  referred  to  them  as  the 
"above-named"  legatees.  Ida  Myhill 
and  Addie  Parker  were  nieces  of  the 
testator's  widow;  Jessie  Smith,  a 
daughter  of  testator's  widow.  Mary 
Tills  was  apparently  not  related  to 
the  testator  in  any  way.  Testator 
had  other  blood  relations  besides 
Mrs.  Kittlethorp  and  her  children,  of 
whom  there  were  eight,  instead  of  six 
as  stated  in  the  will.  It  was  held 
that  as  apparently  the  relations  be- 
tween the  testator  and  Mrs.  Kittle- 
thorp and  her  children  could  not 
have  been  very  close  or  intimate,  and 
as  the  testator,  by  the  use  of  the  con- 
junction "and"  before  the  words  "my 
niece  Mrs.  Mary  Jane  Kittlethorp 
and  her  six  children,"  had  grouped 
the  niece  and  her  children  together, 
it  was  probable  that  he  intended  that 
she  and  her  children  should  take  one 
share  collectively. 

In  Harrell  v.  Davenport  (1859)  58 
N.  C.  (5  Jones,  Eq.)  4,  where  testator 
gave  his  residuary  estate  as  follows: 
"My  wife,  Polly  Davenport,  and  my 
children  Clhloe  Davenport,  Catherine 
Harrell,  and  Alfred  Davenport,  each 
to  take  one  share;  to  the  children  of 
Samuel  W.  Davenport,  one  share  be- 
tween them;  to  Mary  Amanda  Spruill 
and  Mary  Ana  Ward,  to  share  equally 
with  each  of  the  children  of  W.  H. 
Davenport,"  it  was  held  that  as  the 
will  said  expressly  that  Mary  Aman- 
da Spruill  and  Mary  Ann  Ward  were 
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to  share  equally  with  "each"  of  the 
children  of  William  H.  Davenport, 
the  diviBion  among  them  must  be  per 
capita. 

In  Bender's  Appeal  (1856)  3  Grant, 
Gas.  (Pa.)  210,  where  testatrix,  who, 
by  her  will  gate  to  "each  of  the 
brothers  of  my  cousin  Rachel  Lewis, 
deceased,  of  the  name  of  Thomas, 
$100  apiece,"  in  a  subsequent  clause 
made  the  following  provision  as  a 
substitute  for  the  foregoing:  "And 
the  Training  equal  fourth  part  of 
my  said  residuary  estate,  I  give,  de- 
vise, and  bequeath  to  the  brothers  of 
my  late  cousin,  Rachel  Lewis,  of  the 
name  of  Thomas,  and  to  Pr.  Benja- 
min Howell,  of  New  Jersey,  husband 
of  my  cousin  Rachel  (late  Lewis), 
share  and  share  alike,  that  they  take 
and  divide  this  fourth  remaininjr  part 
of  my  residuary  estate,  making  null 
and  void  tiie  $100  bequeathed  each 
of  the  Thomas's  brothers  of  my  cous- 
in Rachel  Lewis  deceased,  in  pages 
three  and  four  of  these  sheets  which 
I  now  revoke,  substituting  in  lieu 
thereof  the  fourth  part  of  my  resid- 
uary estate  to  the  said  Thomas's, 
their  heirs  and  their  nephew,  Dr. 
Benjamin  Howell,  who  is  to  receive 
an  equal  share  with  them,"  it  was 
held  that  the  testatrix  had  very  clear- 
ly indicated  an  intention  that  the  per- 
sons entitled  should  take  per  capita. 

In  Brackbill's  Estate  (1912)  22  Pa. 
Diet.  B.  123,  affirmed  in  (1914)  66  Fa. 
Super.  Ct  71,  where  testator,  who  by 
his  will  had  directed  his  personal 
property  and  proceeds  of  his  real  es- 
tate to  be  distributed  among  all  his 
-  nephews  and  nieces  per  capita,  with 
the  exception  of  the  children  of  his 
brother  Benjamin,  made  a  codicil  by 
which  he  directed  that  the  distribu- 
tion of  his  estate  should  be  governed 
by  the  intestate  laws,  "excepting  and 
excluding,  however,  from  any  partici- 
pation therein,  the  following  named 
persons,"  naming  the  children  of  his 
surviving  brother  Amos,  and  the  chil- 
dren of  his  deceased  brother  John,  it^ 
was  held  that  as  a  per  stirpes  distri- 
bution would  render  tlie  exclusion  of 
the  children  of  Amos  unnecessary, 
and  might  result  in  their  ultimately 
receiving  the  greater  part  of  the 


estate,  the  distribution  must  be  per 
capita. 

In  Amson  v.  Harris  (1864)  19  Beav. 
210,  62  Eng.  Reprint,  330,  where  tes- 
tator, gave  his  residuary  estate  Ib 
trust  to  sell  and  to  divide  the  pro- 
ceeds "amongst  the  brothers  and  sis- 
ter of  my  late  wife,  Sarah  Harding, 
and  the  nephews  and  nieces  by  blood 
of  my  late  mother,  Catherine  Bower, 
and  my  housekeeper,  Harriet  Am- 
soji,"  with  a  provision  for  the  substi- 
tution of  issue  of  any  deceased  broth- 
ers and  sisters  of  his  wife  or  n^h- 
ews  and  nieces  of  his  mother.  It  ms 
held  that  the  legatees  took  as  a  sfn- 
gle  class,  and  hence  per  capita. 

In  Cobban  v.  Cobban  [1915]  S.  C. 
82,  52  Scot  L.  R.  89,  where  testator 
bequeathed  his  residuary  ^tate  **to 
be  divided  equally  between  my  broth- 
er Peter  and  his  children  and  Toy 
brother  CSeorge  Cobban  and  his  chil- 
dren, my  nephews  John  Cobban  and 
Alexander  Cobban,  sons  of  my  broth- 
er Peter  Cobban,  not  to  pai-ticipate  in 
this  last  bequest,"  it  was  held  that,, 
notwithstanding  the  use  of  the  word 
"between,"  the  devisees  took  as  a  sin- 
gle class  per  capita. 

In  Hutchinson  v.  La  Fortune  (1897) 
28  Out  Rep.  329,  where  testator 
directed  the  proceeds  of  sale  of  his 
real  estate  to  be  "equally  divided 
between  my  wife  and  my  brother  and 
sister,"  ft  was  held  that  the  intention 
to  be  gathered  from  such  provision 
was  that  the  wife  was  to  have  the  one- 
half  share  and  the  brother'  and  slst^ 
the  other,  the  court  saying:  lay 
great  stress  on  the  use  of  the  ward 
'and.'  The  use  of  it,  coupled  witili  fbe 
word  'between,'  shows  that  there  was 
to  be  one  equal  division  between  the 
wife  on  the  one  hand  and  the  brother 
and  sister  on  the  other." 

ir.  Applicabtmy  of  direoHon  for  div«- 

Mon  per  attrpeM. 

Although  an  express  direction  for 
division  per  stirpes  is  conclusive 
against  a  taking  per  capita,  there  may 
be  a  question  as  to  who  is  to  be  taken 
as  the  stirps,  the  parent  or  the 
children.  This  question  was  involved 
in  the  following  cases: 

In  Re  Title  Guarantee  &  T.  Co. 
(1913)  159  App.  Div.  803,  144  N,  Y. 
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San>.  869,  which  reverses  (1913)  81 
Hue.  106,  142  N.  Y.  Supp.  1070,  and 
which  is  affirmed  in  (1914)  212  N.  T. 
561,  106  N.  E.  1043.  where  testator 
bequeathed  a  sum  of  money  in  trust 
lor  a  certain  person  for  life  and  at  his 
death  "unto  the  children  then  living 
of  my  sons,  Charles  P.  Buchanan  and 
WiWim  C.  Buchanan,  and  the  issue  of 
sneh  as  may  have  died  leaving  issue 
them  surriving,  per  stirpes  and  not 
per  capita,"  it  was  held  that  although 
the  grammatical  construction  of  this 
parasraph,  according  to  the  manner 
in  which  it  is  punctuated,  is  that  both 
the  grandchildren  and  the  issue  of  any 
deceased  grandchild  shall  take  per 
stirpes,  and  not  per  capita,  the  context 
siiows  that  there  could  have  been  no 
intention  to  have  the  clause  "per 
stirpes  and  not  per  capita"  apply  to 
the  bequest  to  the  children  of  either 
son,  but  that  it  was  intended  only  to 
apply  to  the  issue  of  deceased  grand- 
children;  and  accordingly  that  the 
grandchildren  took  as  a  single  class. 

In  Robinson  v.  Shepherd  (1863)  4 
DeG.  J.  &  S.  129,  46  Eng.  Reprint,  866, 
reversing  (1863)  32  fieav.  666,  66  Eng. 
Reprint,  261,  where  testator  directed 
his  property  to  be  divided  and  paid  '*to 
the  persons  being  such  descendants  as 
next  hereinafter  mentioned  in  equal 
shares  among  and  to  the  lawful  de- 
scendants living  at  the  time  of  my 
death  of  such  of  the  brothers  and 
sisters  oof  my  late  grandfather  as  have 
died  leaving  lawful  dMcendants;  such 
deieendants  respectively  to  be  entitled 
to  share  the  same  moneys  in  a  course  of 
distribution  per  stirpes  and  not  per 
capita,**  it  was  held  that  the  words 
stirpes**  were  not  applicable  to 
the  brothers  and  sisters  of  the  grand- 
father who  had  left  issue  living  at  the 
testator's  death,  but  to  the  descend- 
aati  who  were  to  be  classified  secun- 
dam  stirpes,  or  according  to  their 
families,  and  that  the  property  in 
qoestion  was  to  be  divided  into  as 
many  shares  as  there  were  families, 
each  family  taking  an  equal  share. 

In  Gibson  v.  Fisher  (1867)  L.  R.  6 
Eq.  (Eng.)  51,  37  L.  J.  Ch.  N.  S. 
67,  16  Week.  Rep.  115,  where  testa- 
tor gave  his  residuary  estate  "equally 
amongst   the    descendants    of  the 


brothers  and  sisters  of  the  whole 
and  half  blood  of  my  late  father,  John 
Fisher,  who  may  be  living  at  the  time 
of  my  decease;  such  descendants  of 
the  brothers  and  sisters  of  my  father 
to  take  severally  as  tenants  in  common 
per  stirpes,  and  not  per  capita,"  it 
was  held  by  Lord  .Romilly  that  the 
brothers  and  sisters  having  descend- 
ants living  at  the  time  of  the  testator's 
decease  were  to  be  taken  as  the 
stirpes,  and  the  whole  fund  divided 
into  as  many  portions  as  there  were 
such  families,  and  that,  the  aliquot 
portion  of  each  family  being  thus 
ascertained,  the  division  must  be 
carried  on  exactly  in  the  same  way  as 
if  that  portion  had  been  given  to  the 
descendants  of  that  person  per  stirpes, 
and  not  per  capita,  and  so  throughout 
the  whole.  Lord  Romilly  expressed 
the  opinion  that  the  case  of  Robinson 
V.  Shepherd,  previously  decided  by  him 
and  a^rmed  by  the  lord  chancellor 
upon  appeal,  was  erroneously  decided. 

In  Re  Wilson  (1883)  L.  R.  24  Ch. 
Div.  (Eng;)  664,  68  L.  J.  Ch.  N.  S.  ISO, 
where  testator  gave  property  upon 
certain  trusts,  and  thereafter  in  trust 
for  such  of  his  cousins,  the  children 
of  his  deceased  aunts  (naming  them), 
and  of  his  late  uncles  (naming  them), 
living  at  the  termination  of  the  pre- 
ceding trust,  and  such  issue  then 
living,  if  any,  of  his  said  cousins  then 
dead,  to  take,  if  more  than  one,  in  a. 
course  of  distribution  according  to  the 
stocks,  and  not  according  to  the 
number  of  individuals,  it  was  held  that 
the  cousins,  and  not  the  uncles  and 
aunts,  were  to  be  looked  to  as  the 
origin  of  the  stock.  The  court  in  this 
case  considered  Robinson  'v.  Shepherd 
(Eng.)  supra,  as  preferable  to  Gibson 
V.  Fisher  (Eng.)  supra. 

In  Re  Dering  [1911]  105  L.  T.  N.  S. 
(Eng.)  404,  [1911]  W.  N.  187,  where 
testator  gave  property  in  trust  for  such 
of  the  issue  of  his  two  deceased  aunts 
"who  shall  be  living  at  the  time  of  my 
decease,  such  issue  to  take  per  stirpes 
and  not  per  capita,"  it  was  held, 
following  Robinson  v.  Shepherd 
(Eng.)  supra,  in  preference  to  Gib- 
son v.  Fisher  TEng.)  supra,  that 
the  issue  and  not  the  parents  were  the 


Digitized  by  Google 


152 


AMERICAN  LAW  REPORTS,  ANNOTATED.        [16  A.L.R. 


.  stirps,  and  that  the  estate  must  be 
divided  into  as  many  shares  as  there 
were  families  of  issue,  each  share  go- 
ing: to  the  issue  per  stirpes. 

In  Re  Alchorne  (1911)  130  L.  T.  Jo. 
(£nsr.)  528,  testator  gave  a  life  inter- 
est in  his  residue  to  his  wife,  and  the 
remainder  "unto  and  equally  between 
and  amongst  the  following  relatives 
of  my  said  wife,  namely,  R.  B.,  her 
brother,  C.  F.,  her  sister,  or  their 
children,  if  dead,  and  the  lawful  issue 
of  any  child  who  shall  have  died,  and 
such  of  the  children  of  E.  E.  and 


G.  S.  B.,  deceased,  or  their  issue  as 
shall  be  living  at  the  death  of  my  said 
wife,  such  children  or  issue  neverttie- 
less  to  take  amongst  them  only  the 
share  to  which  their  deceased  parent 
would  have  been  entitled  if  living." 
It  was  held  that  the  residue  must  be 
taken  to  be  divided  into  four  parts, 
and  that  the  shares  of  those  of  the 
persons  named  who  had  deceased 
must  be  distributed  amongst  their  re- 
spective children  or  grandchildren, 
the  distribution  being  per  stirpes  in 
each  generation.  E.  S.  O. 


PEOPLE  OF  THE  STATE  OF  NEW  YORK  EX  REL.  DURHAM 
REALTY  CORPORATION,  Appt., 

V. 

EDWARD  B.  LA  FETRA,  Justice  of  fhe  City  Court  of  New  York,  Bespt 


PEOPLE  EX  REL.  BRIXTON  OPERATING  CORPORATION,  Appt^ 

V. 

SAME,  Respt. 

iretr  York  Court  of  Appeals  —  March  S,  t02t, 

(230  N.  Y.  429,  130  N.  E.  601.) 

Constitutional  law  —  forbidding:  exaction  of  unreasonable  rent  »  poliea 
power. 

1.  Forbidding  a  landlord  to  take  more  than  a  reasonable  rent  for  use 
of  his  property  in  case  of  a  housing  shortage  is  merely  a  taking  of  his 
right  to  use  his  property  oppressively,  and  is  within  the  police  power  of 
the  state. 

iSee  note  an  this  question  beginning  on  page  178.] 


— who  may  quMtion  constitutionality 
of  statute. 

2.  One  has  no  standing  to  raise  con- 
stitutional question^  which  do  not  di- 
rectly affect*him. 

[See  6  R.  C.  L.  89.] 

—  repeal  of  statutory  remedy  —  ob- 
ligation of  contract. 

3.  The  legislature  may  repeal  at  will 
statutory  provisions  for  summary  dis- 
possession of  tenants,  without  impair- 
ing the  obligation  of  the  contract. 

—  denying  contract  rights. 

4.  Any  law  which  in  its  operation 
amounts  to  a  denial  or  obstruction  of 
rights  accorded  by  a  contract,  though 
professing  to  act  only  on  the  remec^, 
unconstitutionally  impairs  the  rights 
granted      the  Federal  Constitution. 

[See  6  R.  C.  L.  358,  3S9.] 


— -  right  of  legislature  to  declare  pub- 
lic character  of  business. 

5.  Private  business  may  not  be  regu- 
lated or  converted  into  public  business 
by  legislative  fiat. 

—  destruction  of  rights  by  pt^ce 
power. 

6.  The  state  may  establish  regula- 
tions reasonably  necessary  to  secure 
the  general  welfare  of  the  community, 
by  the  exercise  of  its  police  power,  al- 
though the  rights  of  private  property 
are  thereby  curtailed  and  freedom  of 
contract  abrogated. 

[See  6  R.  C.  L.  193-196,  273,  274.] 

—  destruction  of  pr(H>erty  rl^ts. 

7.  The  police  power  is  a  dynamic 
agency,  vague  and  ind^nite  in  its 
scope,  which  takes  private  property  or 
limits  its  use  Ttiien  great  public  needs 
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RqniK,  imcontrolled  hy  eonstitntional 
nniirements  of  due  process  of  law. 
[See  6  R.  C.  L.  197,  198.] 

-  effect  of  tai9Tgeney  on  legislatlTe 

rigbtflL 

S.  An  emergency  may  afford  a  rea- 
HD  for  patting  forth  a  latent  govem- 
•  mental  power  already  ogoyed,  but  not 
.{vevioosly  e]rarci8ed. 

—  power  orer  private  property. 

9.  The  state  may  pass  wholesome 
ud  proper  laws  to  regulate  the  use  of 
private  property. 

[See  6  R.  C.  L.  194,  195.] 
^  ainal  jm^ectioii  of  laws  —  discrim- 

"Ution  in  favor  oi  tenants  in  pos- 

Mssion. 

10.  Ziandlords  exacting  exorbitant 
rente,  and  persons  out  of  possession 
willing  to  pay  them,  are  not  denied  the 
equal  protection  of  the  laws  by  a  stat- 
ute forbidding  eviction  of  persons  wil- 
lii^  to  pay  reasonable  rentals. 

[See  note  in  11  A.L3.  1262.] 
—  iMwiring  oUigatitni  of  ctmtract  — 

formddlng  dispossession  of  tenants. 

IL  Forbidding  the  eviction  of  ten- 
ante  wining  to  pay  a  reasonable  rent 
does  not  unconstitutionally  interfere 
with  contract  obligations  to  surrender 
pOBsesBion  at  the  expiration  of  the 
term,  or  consent  on  the  part  of  the 
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,  ISO  X.  E.  tOi.) 

tenant  that  dispossess  warrants  should 
issue  at  that  time. 

[Se?  note  in  11  A.L.R.  1262.] 
Statute  —  uncertainty  —  forbidding 

exaction  of  unreasimable  rent. 

12.  A  statute  forbidding  a  landlord 
to  exact  more  than  a  reasonable  rent 
Is  not  void  for  uncertainty. 

[See  note  in  11  A.L.R.  1252.] 
Courts  —  constitutional  jorisdiction 
— ^impairment. 

13.  The  constitutional  jurisdiction 
of  courts  is  not  impaired  by  the  sus- 
pension by  the  legislature  of  posses- 
sory remedies  in  landlord  and  tenant 
cases. 

Landlfud  and  tenant  —  forbidding 
eviction  —  eonstitntionality, 

14.  The  legislature  may,  in  case  of 
emergency  created  by  a  housing  short- 
age, forbid  landlords  to  evict  tenante 
willing  to  pay  a  reasonable  roit  with- 
out impairing  any  constitutiowU  rights. 

[See  note  in  11  A-L.R.  1262,] 

Cmistitntlonal  law  —  power  to  rcga* 
late  private  businesa. 

15.  The  state  may  reipilate  a  busi- 
ness, however  honest  in  itsdf,  if  it  is 
or  may  become  an  instrumoit  of  wide- 
spread oppression. 

[Seo  '6  R.  C.  L.  217-219;  see  also 
note  in  11  A.  Lw  R.  1252.] 


(JifoLaui^ilin,  J.,  dissents.) 


Appeal  hy  relator  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court,  First  Department,  affirming  an  order  of  a  Special  Term 
for  New  York  County  in  each  case,  denying  a  motion  for  a  peremptory 
writ  of  mandamus  to  compel  the  issuance  by  defendant  of  a  precept  for 
the  eviction  from  relator's  premises  of  a  hold-over  tenant.  Affirmed. 
The  facts  sufficiently  appear  in  the  opinion  of  the  court. 
Messrs.  George  L.  Ii^rahara,  John    21  Sup.  Ct.  Rep.  597 ;  Edwards  v.  Kear- 


M.  Stoddard,  and  iUexander  G>  BIsc 
Nilty,  for  appellants: 

Chapters  942  and  947  of  the  Lai^ 
of  1920  so  far  as  they  affect  leases 
made  before  the  act  totdc  effect,  under 
Thich  the  tenant  is  in  possession  of 
tbe  donised  premises,  are  void  as  vio- 
lating §  10  of  article  1  of  the  Federal 
Constitution,  as  it  impairs  the  obligar 
tion  of  a  contract  valid  and  in  force  at 
the  time  of  the  passage  of  tbe  act 

Beich  V.  Cochran,  201  N.  Y.  4601  94 
N.  E.  1080;  Fletcher  v.  Peek,  6  Cranch, 
87,  8  L.  ed.  162;  Green  v.  Biddle,  8 

Wheat  1,  6  L.  ed.  647;  Bronson  v. 

Kinzie,  1  How.  811,  11  L.  ed.  148; 

HeCradren  v.  Hayward,  2  How.  608, 

11 L  ed.  397;  Bedford  v.  Eastern  Bldg. 

t  L  Asso.  181  U.  S.  227.  45  L.  ed.  834, 


zey,  96  U.  S.  595,  24  L.  ed.  798;  Von 
Hoffman  v.  Quincy,  4  Wall  636,  18  L. 
ed.  403;  Effinger  v.  Kenney,  116  U.  S. 
566,  29  L.  ed.  496,  6  Sup.  Ct  Rep.  179; 
Wilmington  &  W.  R.  Co.  v.  King,  91 
U.  S.  3,  23  L.  ed.  186 ;  Danolds  v.  State, 
89  N.  Y.  86.  42  Am.  Rep.  277. 

The  legislation  is  also  prohibited  by 
the  14th  Amendment  to  the  Fed- 
eral Constitution,  providing  that  "no 
state  shall  make  or  enforce  any  law 
which  shall  abridge  the  privileges  or 
immunities  of  Uidted  States  citizens, 
nor  deprive  any  person  of  life,  libertjs 
or  property,  without  due  process  of 
law;  nor  deny  to  any  person  the  equal 
protection  of  the  lam." 

Allgeyer  v.  Louisiana,  166  U.  S. 
578,  41  L.  ed.  832,  17  Sup.  Ct.  Rep. 
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427;  Lochner  v.  New  York,  198  U.  S. 
45,  49  L.  ed.  9S7,  25  Sup.  Gt.  Rep.  639, 
3  Ann.  Gas.  1133;  Barbier  v.  Gonnolly. 
lis  U.  S.  27,  28  L.  ed.  923,  5  9up.  Gt. 
Rep.  357;  Tick  Wo  t.  Hopkins,  118  U. 
S.  366,  30  L.  ed.  220,  6  Sup.  Ct.  Rep. 
1064;  Connolly  v.  Union  Sewer  Pipe  Co. 
184  U.  S.  640,  46  L.  ed.  679,  22  Sup. 
Ct  Rep.  431;  Cottinff  v.  Kansas  City 
Stock  Yards  Go.  (Getting  v.  Godard) 
183  U.  S.  87,  46  L.  ed.  100,  22  Sup.  Gt. 
Rep.  30;  Vanant  v.  Waddel,  2  Yerg. 
260. 

It  is  also  void  under  the  state  Con- 
stitution, §  6  of  article  1,  which  pro- 
vides that  no  person  shall  be  deprived 
of  life;  liberfT,  or  property  without  due 
process  of  law;  nor  shall  private  prop- 
erty be  taken  for  public  use  without 
just  compensation. 

Wynehamer  v.  People,  13  N.  Y.  878; 
Re  Jacobs,  98  N.  Y.  98,  50  Am.  Rep. 
636;  People  ex  rel.  S^anhattan  Sav. 
Inst  V.  Otis,  90  N.  Y.  48;  Slaughter- 
House  Cases,  16  Wall.  36,  21  L.  ed.  394; 
People  V.  New  York  Carbonic  AcidtJas 
Co.  196  N.  Y.  421 ;  Ives  v.  South  Buf- 
falo R.  Co.  201  N.  Y.  271.  34  Ii.R.A. 
(N.S.)  162,  94  N.  B.  431.  Ann.  Gas. 
1912B,  156,  1  N.  C.  G.  A.  517;  Forster 
V.  Scott  136  N.  Y.  577,  18  L.R.A.  543, 
32  N.  E.  976;  Hopper  v.  Britt,  203  N. 
Y.  144,  37  L.R.A.(N.S.)  825,  96  N.  E. 
371,  Ann.  Cas.  1913B,  172. 

The  exercise  by  the  state  of  the  police 
power  does  not  justify  the  legislature 
in  expressly  violating  the  Constitution 
of  the  United  States  and  the  state 
Constitution. 

Otis  V.  Parker,  187  U.  S.  606,  47  L. 
ed.  323,  23  Sup.  Ct  Rep.  168;  Lawton 
V.  Steele.  152  U.  S.  133,  38  L.  ed.  385, 
14  Sup.  Ct  Rep.  499;  Connolly  v.  Union 
Sewer  Pipe  Co.  184  U.  S.  540,  46  L. 
ed.  679,  22  Sup.  Ct.  Rep.  431;  Slaught- 
er-House  Cases,  16  Wall.  36,  21  L.  ed. 
394;  Re  Jacobs,  98  N.  Y.  98,  50  Am. 
Rep.  636;  Cotting  v.  Kansas  City  Stock 
Yards  Co.  (Cotting  v.  Godard)  183  U. 
S.  79,  46  L.  ed.  92,  22  Sup.  Ct  Rep. 
80;  Vanant  v.  Waddel,  2  Yerg.  260. 

Mr.  Leonard  Klaber,  for  intervener 
Battery  Realty  Company: 

The  equal  protection  of  the  laws 
guaranteed  by  the  14th  Amend- 
ment is  to  be  liberally  construed  to 
afford  equal  remedies  to  all  similarly 
situated,  and  classification  when  at- 
tempted must  be  reasonable  and  not 
arbitrary. 

Gulf,  C.  &  S.  F.  R.  Co.  V.  Ellis,  165 
U.  S.  160,  41  L.  ed.  666,  17  Sup.  Ct 
Rep.  265;  Phipps  v.  Wisconsin  C.  R. 


Ca  183  Wis.  153,  118  N.  W.  466;  South 
&  North  Ala.  R.  Co,  v.  Morris,  66  Ala. 
193;  Chicago,  St  L.  ft  N.  0.  R.  Go. 
V.  Moss,  60  Miss.  641;  Re  Grice^  79 
Fed.  627;  TinsI^  v.  Anderson,  171  U. 
S.  101,  43  L.  ed.  91,  18  Sup.  Ct  R^. 
806. 

The  dassifications  attempted  are 
purely  arbitrary. 

Reich  V.  Cochran,  201  N.  Y.  460,  94 
N.  E.  1080. 

The  equal  protection  of  the  laws  is 
a  right  iiot  a  favor. 

Gulf,  C.  ft  S.  F.  R.  Go.  V.  EUia,  166 
U.  S.  150,  41  L.  ed.  666,  17  Sup.  Ct 
Rep.  265;  Re  Grice^  79  Fed.  627;  South 
&  North  Ala.  R.  Go.  v.  Morris,  65  Ala. 
193;  Reich  v.  Cochran,  201  N.  Y.  460, 
94  N.  E.  1080. 

Mr.  Alexander  C.  MacNulty  for  Real 
Estate  Board  of  New  York,  amicus 
curie. 

Messrs.  John  F.  CtBrien  and  Rus- 
sell L<wd  Tarbo^  with  Mr.  John  P. 
O'Briei^  for  respondmt: 

So  much  of  chapter  942,  of  the  Iaws 
of  1920,  as  suspends  for  two  years  the 
jurisdiction  of  the  city  court  of  New 
York  in  respect  to  applying  the  remedy 
of  summary  proceeding,  is  constitution- 
al 

Van  Rensselaer  v.  Snyder,  13  N.  Y. 
299;  MacMuUen  v.  Middletown,  187  N. 
Y.  37,  11  L.R.A.CN.S.)  391,  79  N.  E. 
863;  Re  Montgomery,  126  App.  Div. 
72,  110  N,  Y.  Supp.  793;  Lazarus  v. 
Metropolitan  Elev.  R.  Co.  145  N.  Y. 
581,  40  N.  E.  240;  Laird  v.  Carton,  196 
N.  Y,  169,  25  L.R.A.(N.S.)  189,  89  N. 
E.  822;  O'Connor  v.  New  York,  191  N. 
Y.  238,  83  N.  E.  979;  Gaines  v.  New 
York,  215  N.  Y.  533,  L.R.A.1917C,  203, 

109  N.  E.  694,  Ann.  Cas.  1916A,  269; 
Self-Insurer's  Asso.  v.  State  Industrial 
Commission,  224  N.  Y.  13,  119  N.  E. 
1027. 

Mr.  Robert  P.  Beyer,  with  Mr. 
(Hkarles  D.  Newton,  Attorney  General, 
for  the  State : 

The  legislature  may  restrict  or  re- 
peal statutory  remedies. 

MacMullen  v.  Middletown,  187  N. 
Y.  37,  11  L.R.A.(N.S.)  391,  79  N.  E. 
863 ;  Re  Montgomery,  126  App.  Div.  72, 

110  N.  Y.  Supp.  793. 

Chapter  942  of  the  Laws  of  1920  is 
a  lawful  exercise  of  the  police  power  of 
the  state  and  constitutional. 

People  V.  Havnor,  149  N.  Y,  195,  31 
L.R.A.  689,  52  Am.  St  Rep.  707,  43 
N.  E.  541;  Rochester  v.  Gutberlett, 
211  N.  Y.  309,  LJt.A.1916D,  209,  105 
N.  E.  648,  Ann.  Cas.  1915C,  483;  Hod- 
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ges  T.  Fftrine,  24  Hun,  616;  People  ex 
rel  Kemp  v.  D'Oench,  111  N.  Y.  359, 
IS  N.  E.  862;  Tenement  House  Dept. 
V.  Moeschen.  179  N.  Y.  325,  70  L.R.A, 
704,  103  Am.  St.  Rep.  910,  72  N.  E. 
231,  1  Ann.  Cas.  439,  203  U.  S.  683, 
.  31  L.  ed.  328,  27  Sup.  Ct  Rep.  781; 
Health  Dept  v.  Trinity  Church,  146  N. 
Y.  32,  27  LJIJ^.  710,  45  Am.  St  Rep. 
579, -39  N.  E.  833;  Lawton  v.  Steele, 
152  U.  S.  133,  38  L.  ed.  386,  14  Sup. 
Ct  Rep.  499 ;  Erie  R.  Co.  v,  Williams, 
233  U.  S.  685,  68  L.  ed.  1155,  61  L.R.A 
fN.S.)  1097,  34  Sup.  Ct  Rep.  761 ;  Chi- 
cago, B.  &  Q.  R.  Co.  v.  McGuire,  219 
U.  S.  649,  55  L.  ed.  328,  31  Sup.  Ct. 
Bep.  269;  German  Alliance  Ins.  Co.  v. 
Lewis,  233  U.  S.  889,  68  L.  ed.  1011, 
LR.A.1915C,  1189;  Jacobson  v.  Mas- 
SMhuBetts,  197  U.  S.  11,  49  L.  ed.  643, 
25  Sap.  Ct  Rep.  868,  3  Ann.  Cas.  765. 

Messrs,  WUlfam  D.  Guthrie,  Julius 
Henry  Cohoi,  Elmer  G.  Sarnmls,  and 
Bmiud  Hwsdikoff,  for  Joint  Legisls- 
tive  Committee: 

Tba  twa>y«Rr  period  of  suapenslon 
iras  ireatonable. 

Bast  7.  Van  Deman  &  L.  Co.  240  U. 
S.  342, 60  L.  ed.  679,  L.R.A.1917A,  423, 
36  Sup.  Ct  Rep.  370,  Aun.  Cas.  1917B. 
45S;  Hebe  Co.  v.  Shaw,  248  U.  S.  297, 
63  L.  ed.  266,  39  Sup.  Ct  Rep.  126; 
Price  V.  Illinois,  238  U.  S.  446,  59  L. 
ed.  1400^  35  Sup.  Ct  Rep.  892;  Stubbe 
V.  Adamson,  220  N.  Y.  469,  116  N.  E. 
372;  Municipal  Gas  Co.  Public  Serv- 
ice Gommisaion,  226  N.  Y.  89,  P.U.R. 
1919C,'  364,  121  N.  E.  772;  Castle  t. 
Vsem,  91  Ohio  St  296, 110  N.  E.  463, 
Ann.  Cas.  1917A,  164;  Sullivan  v. 
Shreveport,  251  U.  S.  169,  64  L.  ed. 
205,  40  Sup.  Ct.  Rep.  102;  Hamilton 
V.  Kentucky  Distilleries  &  Warehouse 
Co.  251  uTs,  146,  64  L.  od.  194,  40  Sup. 
Ct  Rep.  106 ;  Johnson  t.  Gearalds,  234 
'  U.  S.  42^  68  L.  ed.  1383,  34  Sup.  Ct. 
Rep.  794;  Perrin  v.  United  States,  232 
XJ.  S.  478,  68  L.  ttd.  691,  34  Sup.  Ct. 
Rep.  387;  People  v.  Charles  Schweinler 
Press,  214  N.  Y.  395,  L.R.A.1918A, 
1124,  108  N.  E.  639,  Ann.  Cas.  1916D, 
1059;  MuUer  v.  Oregon,  208  U.  S.  412, 
52  L.  ed.  561,  28  Sup.  Ct  Rep.  324,  13 
Ann-  Cas.  957. 

Neither  the  due  process  clause  of  the 
Federal  Constitution  nor  the  contract 
clause  abridges  the  power  or  duty  of 
the  legislature  to  enact  appropriate  and 
necessary  laws  to  protect  and  safe- 
Suard  the  health,  safety,  order,  morals, 
or  general  welfare  of  the  public. 

Hadaeheck  t.  Sebastian,  239  U.  S. 
384. 60  L.  ed.  347,  86  Sup.  Ct  Rep.  148. 
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Ann.  Gas.  1917B,  927;  People  ex  rel. 
Nechamcus  v.  Warden,  144  N.  Y.  529, 
27  L.R.A.  718,  39  N.  E.  686;  Legal 
Tender  Cases,  12  Wall.  457,  20  L.  ed. 
287;  Producers  Transp.  Co.  v.  Railroad 
Commission,  251  U.  S.  228,  64  L.  ed. 
289,  P.U.R.1920C,  574,  40  Sup.  Ct.  Rep. 
131;  Union  Dry  Goods  Co.  v.  Georgia 
Pub.  Serv.  Corp.  248  U.  S.  372,  63  L. 
ed.  309,  9  AL.R.  1420,  P.U.R.1919C,  60, 
39  Sup.  Ct  Rep.  117;  Texas  &  N.  O. 
R.  Co.  V.  Miller,  221  U.  S.  408,  55  L. 
ed.  789,  31  Sup.  Ct  Rep.  534;  Louisville 
&  N.  R.  Co.  V.  Mottley,  219  U.  S.  467, 
55  L.  ed.  297,  34  L.R.A(N.S.)  671,  31 
Sup.  Ct  Rep.  265;  Manigault  v. 
Springs,  199  U.  S.  473,  50  L.  ed.  274, 
26  Sup.  Ct  Rep.  127;  Chicago,  B  &  Q. 
R.  Co.  V.  Nebraska,  170  U.  S.  67,  42 
L.  ed.  948, 18  Sup.  Ct  Rep.  613;  Doug- 
las V.  Kentucky,  168  U.  S.  488,  42  L. 
ed.  553,  18  Sup.  Ct  Rep.  199. 

Chapter  944  is  not  invalid  because 
it  does  not  specifically  define  what 
shall  constitute  an  unreasonable  rent 
and  an  oppressive  agreement  therefor. 

Nash  V.  United  States,  229  U.  S.  373, 
67  L.  ed.  1282,  33  Sup.  Ct  Rep.  780; 
Miller  v.  Str^,  239  U.  S.  426,  60  L. 
ed.  364,  36  Sup.  Ct  Rep.  147;  Waters- 
Pierce  Oil  Co.  v.  Texas,  212  U.  S.  86, 
63  L.  ed.  417,  29  Sup.  Ct  Rep.  220; 
Omaechevarria  v.  Idaho,  246  U.  S.  343, 
62  L.  ed.  763,  38  Sup  Ct  Rep.  323; 
Arizona  Employers'  Liability  Cases 
(Arizona  Copper  Co.  v.  Hammer)  250 
U.  S.  400,  63  L.  ed.  1068,  6  A.L.R.  1637. 
39  Sup.  Ct  Rep.  658;  G.  A.  Weed  & 
Co.  V.  Lodfwood,  266  Fed.  786;  United 
States  T.  Bosenblum,  264  Fed.  578; 
United  States  v.  Oglesby  Grocery  Co. 
264  Fed.  691;  Monongahela  Nav.  Co. 
V.  United  States,  148  U.  S.  312,  37  L. 
ed.  463,  13  Sup.  Ct.  Bep.  622;  Inter- 
national Harvester  Co.  v.  Kentndcy,  234 
U.  S.  216,  68  L.  ed.  1284,  34  Sup.  Ct. 
Rep.  868. 

Chapter  947  is  not  an  unconstitution- 
al interference  vith  the  jurisdiction  of 
the  supreme  court,  and  is  applicable  to 
leases  entered  into  prior  to  Its  enact- 
ment 

Re  Stilwell,  139  N.  Y.  337,  84  N.  E. 
777;  Stem  v.  Metropolitan  L.  Ins.  Co. 
1^9  App.  Div.  217,  154  N.  Y.  Supp. 
472,  217  N.  Y.  626,  111  N.  E.  1101; 
Reining  v.  Buffalo,  102  N.  Y.  308,  6 
N.  E.  792 ;  Payne  v.  New  York,  S.  &  W. 
R.  Co.  157  App.  Div.  302,  142  N.  Y. 
Supp.  241;  People  ex  rel.  Crane  v. 
Hahlo,  228  N.  Y.  309,  127  N.  E.  402;, 
People  ex  rel.  Hill  v.  Wayne  County,  49 
Hun,  476,  2  N.  Y.  Supp.  555;  People  ex. 
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reL  Ryan  v.  Green,  68  N.  Y.  296;  Wil- 
son V.  New,  243  U.  S.  332,  61  L.  ed. 
766,  L.R.A.1917E,  938,  37  Sup.  Ct  Rep. 
298,  Ann.  Cas.  1918A,  1024;  United 
States  T.  Fisher,  2  Cranch,  358,  2  L. 
ed.  304;  Billings  t.  United  States,  232 
U.  S.  261,  68  L.  ed.  696,  34  Sup.  Ct 
Rep.  421;  People  ex  reL  Central  Trust 
Co.  T.  Frendergast,  202  N.  Y.  188,  96 
N.  E.  716;  People  ex  rel.  Collins  v. 
Spicer,  99  N.  Y.  225,  1  N.  E.  680;  Peo- 
ple ex  reL  Witherbee  t.  Essex  County, 
70  N.  Y.  228;  Larkin  v.  Saffarans,  16 
Fed.  147;  Johnston  v.  United  States, 
17  Ct  CL  167. 

Pound,  J.,  delivered  the  opinion 
of  the  court: 

The  relator  in  each  case,  except 
for  the  laws  enacted  at  the  extraoi^ 
dinary  session  of  the  legislature 
convened  in  September,  1920,  to 
deal  with  an  emergency  in  the 
housing  situation  in  Greater  New 
York,  was,  under  subdivision  1  of 
§■  2231  of  the  Code  of  Civil  Proce- 
dure, entitled  to  institute  summary 
proceedings  for  the  removal  of  its 
tenant  upon  the  expiration  of  his 
term.  The  leased  premises  were 
used  for  dwelling  purposes.  The 
tenant  had,  by  written  lease  ex- 
ecuted before  the  passage  of  the 
September  laws,  contracted  to  sur- 
render the  premises  at  the  expira- 
tion of  the  term,  and  the  term  had 
expired  on  the  30th  day  of  Sep- 
tember, 1920.  The  defendant,  when 
applied  to  by  l^e  landlord  to  issue 
a  precept  under  §  2238  of  the  Code 
of  Civil  Procedure,  refused  to  enter- 
tain the  application  on  the  ground 
that  by  the  provisions  of  chapter 
942  of  the  Laws  of  1920  the  pro- 
ceeding could  not  be  instituted  be- 
fore the  Ist  day  of  November,  1922. 
The  landlord  IJiereupon  applied  for 
a  writ  of  mandamus  requiring  the 
defendant  to  issue  such  precept, 
asserting  that  chapter  942  was  un- 
constitutional as  impairing  the  ob- 
ligation of  the  contract  of  lease  (U. 
S.  Const  art.  1,  §  10),  depriving  the 
landlord  of  its  property  without  due 
process  of  law,  denying  to  it  the 
equal  protection  of  the  laws  (U.  S. 
Const.  Amend.  14),  and  taking  pri- 
vate property  not  only  for  private 
use,  but  without  compensation  (N. 
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Y.  Const  art  1,  §  6)  ;  in  brief,  that 
its  private  property  was  taken  and 
turned  over  to  another  without  its 
consent.  The  courts  have  thus  far 
upheld  the  constitutionality  of  the 
law  in  question  on  the  ground  that 
summary  proceedings  are  a  crea- 
ture of  the  statute  and  may  be  abol- 
ished at  the  legislative  will.  *  But 
the  official  explanation  of  the  law 
appended  to  and  submitted  with 
the  bill  states  its  purpose  and  effect 
to  be  "to  do  away  with  the  anxiety 
of  the  many  people  in  New  York 
who  have  been  served  with  notices 
to  move  on  October  1st."  This  de- 
clared purpose  draws  with  it  the 
consideration  of  a  group  of  statutes 
enacted  at  the  same  session  to  meet 
a  supposed  crisis,  which  are  closely 
related  to  each  other ;  are  a  part  of 
the  same  plan  of  remedial  protec- 
tion to  the  tenants  in  possession  on 
October  1st;  and  can  be  fairly  cm- 
derstood  only  when  considered  as 
parts  of  one  comprehensive  design. 

These  statute^  commonly  and 
collectively  known  as  t^e  September 
Housing  Laws,  include  chapters 
942-953,  inclusive,  but  chapters  943, 
945,  946,  948-953,  inclusive,  are  not 
directly  before  the  court  on  this  ap- 
peal. The  reason  stated  for  their 
enactment  is  that  within  New  York 
city  and  contiguous  counties  an 
emergency  in  the  housing  situation 
had  arisen  as  a  sequence  of  the  ac- 
tivities of  the  World  War  and  the 
astonishing  growth  of  large  cities, 
whereby  at  the  same  time  building 
had  stopped  and  the  home-seekizig 
population  of  the  city  had  vastiy  in- 
creased; dispossess  proceedings^ 
more  than  had  ever  been  known  be- 
fore, were  pending  to  the  number 
of  upwards  of  100,000;  each  pro- 
ceeding practically  involved  a  fam- 
ily averaging  four  or  five  persons ; 
the  demand  for  homes  thus  became 
in  excess  of  the  supply;  the  land- 
lords took  advantage  of  the  situa- 
tion to  exact,  under  threats  of 
eviction,  whatever  exori)itant  rents 
the  necessities  of  the  occasion 
would  bring  fortli;  tenants  offered 
themselves  viho  would  submit  to 
such  demands  rather  than  take  ilie 
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chance  of  finding  other  places  of 
abode.  The  legislature  had  inves- 
tigated the  situation  through  ttie 
agency  of  its  joint  committee;  the 
governor  had  called  the  legislature 
in  special  session  to  deal  with  the 
subject,  although  at  its  regular  ses- 
sion in  April  it  had  passed  what  are 
known  as  the  April  Housing  Laws, 
dealing  with  the  same  subject, 
which  had  failed  substantially  to  re- 
lieve Ihe  existing  conditions.  While 
the  inadequacy  of  housing  facilities 
in  cities  had  become  a  matter  of 
world-wide  concern,  in  the  closely 
settled  metroi>olis  it  was  a  problem 
of  the  utmost  gravity,  calamitous  in 
its  possibilities.  The  legislature, 
unequal  to  the  task  of  caring  for  all, 
decided  to  make  the  tenants  in  pos- 
session a  preferred  class  by  staying 
until  November  1, 1922,  all  proceed- 
ings to  dispossess  them,  except  for 
reasons  hereinafter  stated,  so  long 
as  they  paid  a  "reasonable  rent," 
which  is  the  term  used  for  a  stat- 
utory charge  for  use  and  occupa- 
tion, to  be  ascertained  judicially 
through  a  method  provided  by  the 
statutes. 

The  owners  of  dwellings,  includ- 
ing apartment  and  tenement  houses 
(but  excepting  buildings  under  con- 
struction in  September  last,  lodging 
houses  for  transients,  and  the  larg- 
er hotels),  were  therefore  wholly 
deprived  until  November  1, 1922,  of 
all  possessory  remedies  for  the  pur- 
pose of  removing  from  their  prem- 
ises the  tenants  or  occupante  in 
possession  when  the  laws  took 
effect,  except  where  the  person 
holding  over  is  shown  to  be  objec- 
tionable, or  the  landlord  seeks  to 
occupy  the  premises  as  a  dwelling 
for  himself  and  family,  or  intends  * 
to  demolish  the  building  and  con- 
struct a  new  building,  or  has  sold 
to  a  co-operative  ownership  plan 
corporation,  providing  such  tenants 
or  occupants  are  ready,  able,  and 
wiUing  to  pay  a  reasonable  rent  or 
price  for  tiieir  use  and  occupation. 
The  presumption  is  created  that 
any  d^and  for  rent  greater  than 
that  in  any  year  prior  to  such  de- 
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mand  is  unreasonable  and  oppres- 
sive. The  landlord  may  not  evict 
the  statutory  tenants,  although  they 
remain  as  free  to  depart  as  they 
were  prior  to  the  enactment  of  the 
Housing  Laws.  To  accomplish  this 
purpose  the  legislature  first  enacted 
chapter  942,  to  amend  the  Code  of 
Civil  Procedure  in  relation  to  sum- 
mary proceedings,  which  recited 
that,  a  public  emergency  existing, 
no  summary  proceedings  should  be 
maintained  until  the  1st  day  of 
November,  1922,  to  recover  posses- 
sion of  real  property,  except  for  one 
of  the  four  reasons  indicated  above. 
It  also  provided  that  in  pending 
hold-over  proceedings,  where  no 
warrant  had  been  issued,  the  war- 
rant should  not  be  issued  unless 
the  proceeding  came  under  one  of 
the  exceptions  above  quoted.  This 
chapter  is  supplemented  by  chapter 
947,  which  amends  the  Code  of  Civil 
Procedure  in  relation  to  actions  to 
recover  possession  of  real  property, 
and  prohibits  the  landlord  for  the 
same  period  from  maintaining  an 
action  to  recover  possession  of  real 
property,  with  the  same  exceptions 
previously  indicated;  and  by  chap- 
ter 944,  which  recites  that  unjust, 
unreasonable,  and  oppressive  agree- 
ments for  the  payment  of  rent  have 
been  made  and  exacted  from  ten- 
ants under  stress  of  prevailing 
conditions  whereby  the  freedom  of 
contract  has  been  impaired,  and 
congested  housing  conditions  result- 
ing therefrom  have  seriously  affect- 
ed and  endangered  the  public  wel- 
fare, health,  and  morals  in  certain 
cities  of  the  state,  preserves  the  ac- 
tion for  rent,  provides  that  the 
plaintiff  may  recover  a  fair  and  rea- 
sonable rent  for  the  premises,  and 
furttier  provides  that  on  default  of 
payment  of  the  fair  rental  value  the 
landlord  may  obtiun  possession  of 
his  premises  by  dispossess  war- 
rant. The  provision  in  chapter  944, 
above  quoted,  was  first  incorporat- 
ed in  chapter  136,  Laws  of  1920, 
and  applies  at  least  to  leases  made 
after  April  1,  1920.  Its  retroactive 
effect  is  not  at  present  before  the 
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court  for  consideration.  Chapters 
942  and  947  apply  only  to  "cities  of 
a  population  of  1,000,000  or  more 
and  in  cities  in  a  county  adjoining 
such  a  city."  Chapter  944  applies 
to  diies  of  the  first  class  and  cities 
in  a  county  adjoining  such  city. 

Whether  or  not  a  public  emer- 
gency existed  was  a  question  of  fact, 
debated  and  debatable,  which  ad- 
dressed itself  primarily  to  the  legis- 
lature. That  it  existed,  promised 
not  to  be  presently  self-curative, 
and  called  for  action,  appeared  from 
public  documents  and  from  common 
knowledge  and  observation.  If  the 
lawmaking  power  on  such  evidence 
has  determined  the  existence  of  the 
emergency,  and  has,  in  the  main, 
d^t  with  it  in  a  manner  permitted 
by  the  constitutional  limitations  ui>- 
on  legislative  power,  so  far  as  the 
same  affect  the  class  of  landlords 
now  challenging  the  statutes,  the 
legislation  should  be  upheld.  How 
it  may  operate  on  other  classes  or 
individuals  not  before  the  court  is 
not  our  present  con- 
«?T    «m.    The  relator 

■tatate.  Within    the  mam 

purpose  of  the  stat- 
utes, but  it  has  no  standing  to  raise 
questions  which  do  not  directly  af- 
fect it.  Arizona  Employers'  Liabil- 
ity Cases  (Arizona  Copper  Co.  v. 
Hammer)  250  U.  S.  400,  409,  63  L. 
ed.  1058,  6  A.L.R.  1537,  39  Sup.  Ct. 
Rep.  553.  When  tiie  emergency 
ceases  to  exist  (Municipal  Gas  Go. 
V.  Public  Service  Commission,  225 
N.  Y,  89,  95,  97,  P.U.R.1919C,  364, 
121  N.  E.  772),  when  ejectment  is 
sought  for  other  purposes  than  to 
dispossess  hold-over  tenants,  under 
the  protection  of  the  laws,  when  a 
landlord  desires  to  withdraw  from 
the  business  of  renting  his  premises 
for  dwelling  purposes,  or  when 
other  material  questions  arise,  the 
parties  aggrieved  will  then  be  heard 
in  their  own  right. 

If  chapter  942  alone  were  to  be 
considered,  we  would  not  hesitate  to 
say  that  the  legislature  might  repeal 
or  suspend,  in  whole  or  in  part,  the 


remedy  of  simimary  proceedings  for 
the  possession  of 
real  property  pro- 
vided  by  the  Code  r^^^Ar- 
of  Civil  Procedure.  ZoSS^Z^  ** 
The  landlord  has  no 
vested  or  contractual  property  right 
in  any  particular  form  of  remedy  so 
long  as  he  is  permitted  effectively  to 
recover  possession  of  his  real  proi>- 
erty,  and  the  only  effect  of  the  law 
in  question  is  temporarily  to  de- 
prive the  landlord  of  the  summary 
remedy  given  by  statute,  exeept  .in 
certain  cases.  A  general  act  abol- 
ishing such  remedy  would  not  im- 
pair the  obligation  of  the  contract. 
Copkey  v.  Hart,  14  N.  Y.  22.  But 
chapter  947  also  prohibits  the  land- 
lord for  two  years  from  maintain- 
ing an  action  to  recover  possession 
of  his  real  property  at  the  expira- 
tion of  the  term,  and  any  law  which 
in  its  operation  amounts  to  a  denial 
or  obstruction  of 
rights  accruing  by  T^SlL?  wlhu?'" 
a  contract,  though 
professing  to  act  only  on  the  rem- 
edy, is  directly  obnoxious  to  the 
prohibition  of  the  Constitution. 
McCracken  v.  Hayward,  2  How.  608, 
612,  U  L.  ed.  397,  398;  Baraitz  v. 
Beverly,  163  U.  S.  118,  125,  41  L. 
ed.  93,  99, 16  Sup.  Ct.  Rep.  1042.  A 
reasonable  alteration  of  the  remedy 
which  does  not  materially  impair  it 
is  constitutional.  Penniman's  Case, 
103  U.  S.  714,  26  L.  ed.  602.  The 
state  has,  however,  made  no  con- 
tract to  continue  in  force  the  exist- 
ing possessory  remedies  in  their 
entirety,  nor  have  the  parties  so 
stipulated  in  their  contract.  Pos- 
sessory actions  having  been  for  the 
time  done  away  with,  to  the  extent 
indicated,  the  action  for  rent  is  pre- 
served by  chapter  944,  but  "it  shall 
be  a  defense  to  an  action  for  such 
rent  that  the  rent  is  unjust  and  un- 
reasonable." No  tenant  is  forced 
out  of  his  home  so  long  as  he  pays 
the  fair  monthly  rent,  but  a  dispos- 
sess warrant  may  be  issued  if  he 
fails  to  pay.  A  comprehensive  sub- 
stitute for  the  possessory  r^edies 
thus  becomes  tiie  keystone  of  the 
arch. 
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To  upliold  the  right  of  the  land- 
lord to  maintain  ejectment  would  be 
to  crack  the  legislative  design  into 
fragments,  w^iich  would  afford  little 
protection  to  the  tenants  in  posses- 
sion. The  explanation  accompany- 
ag  the  bill  (chap.  947),  which 
withdraws  the  remedy  of  ejectment 
until  November  1,  1922,  says: 
"The  summary  proceeding  of  hold- 
over being  taken  away,  the  landlord 
can  bring  an  action  in  the  supreme 
court  and  recover  judgment  against 
the  tenant  by  default  in  twenty 
days,  and  thus  defeat  the  purpose  of 
the  legislation  abolishing  hold-overs 
except  in  three  instances.  To  ob- 
viate this  di£Qculfy,  chapter  947  is 
enacted." 

Although  the  separation  of  the 
component  parts  of  the  general  plan 
into  independently  numbered  stat- 
utes signifies  the  legislative  design 
to  save  each  part  that  is  in  itself 
good  on  constitutional  grounds, 
chapters  942,  944,  and  947  will,  if 
possible,  be  construed  together  and 
given  a  congruous  effect  before  the 
court  goes  to  the  easier  task  of  con- 
sidering chapter  942  alone.  So  tak- 
en, the  arguments  against  their  con- 
stitutionality as  a  whole  are  in 
form  the  familiar  objections  which 
are  addressed  to  the  court  whenever 
the  exercise  of  legislative  power  on 
private  rights  is  in  question.  Their 
force  depends  upon  liieir  application 
to  the  particular  case. 

The  proposition  is  fundamental 
that  private  business  may  not  be 
regulated,  and  may 
iSiSo^Vo'fc  not  be  converted  in- 
S'lSiiUl^r***"'  public  business 
by  legislative  fiat. 
Producers  Transp.  Co.  v.  Railroad 
Commission,  251  U.  S.  228,  64  L. 
ed.  239,  P.U.R.1920C,  574,  40  Sup. 
Ct  Rep.  131.  By  the  application  of 
this  principle  the  act  of  Congress 
known  as  the  Ball  Rent  Law,  for 
the  relief  of  tenants  in  the  District 
of  Columbia,  applicable  to  all  rental 
property,  was  said  to  be  unconsti- 
tutional by  t^e  court  of  appeals  of 
the  District.  ■  Hirsh  v.  Block,  — 
App.  D.  C.  — >  11  AX.R.  1238.  267 
Ped.  614,  certiorari  denied  in  254 
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U.  S.  640.  65  L.  ed.  — ,  41  Sup.  Ct 
Rep.  13.  The  proposition  is  equally 
fundamental  that  the  state  may  es- 
tablish regulations  reasonably  nec- 
essary to  secure  the  general  welfare 

of  the  communi^  -^...««.io-  .i 
by  the  exercise  of  nrkta  br  poiiee 
its  police  power,  al- 
though  the  rights  of  private  prop- 
erty are  thereby  curtailed  and 
freedom  of  contract  is  abridged. 
Chicago,  B.  &  Q.  R.  Co.  v.  Illinois. 
200  U.  S.  561,  50  L.  ed.  596,  26  Sup. 
Ct.  Rep.  341,  4  Ann.  Cfts.  1175; 
Rast  V.  Van  Deman  &  L.  Co.  240  U. 
S.  342,  60  L.  ed.  679,  L.R.A.1917A, 
421,  36  Sup.  Ct.  Rep.  370,  Ann.  Gas. 
1917B,  455;  American  Coal  Mln. 
Co.  V.  Special  Coal  &  Food  Commis- 
sion (D.  C.)  268  Fed.  563.  The 
legislative  or  police  power  is  a  dy- 
namic agency,  vague  and  undefined 
in  its  scop^  which  f 
takes  private  prop-  property 
erty  or  limits  its 
use  when  great  public  needs  re- 
quire, uncontrolled  by  the  "constitu- 
tional requirement  of  due  process. 
Either  the  rights  of  property  and 
contract  must,  when  necessary, 
yield  to  the  public  convenience,  ad- 
vantage, and  welfare,  or  it  must  be 
found  that  the  state  has  surren- 
dered one  of  the  attribute  of  sov- 
ereignty for  which  governments 
are  founded,  and  made  itself 
powerless  to  secure  to  its  citizens 
the  blessings  of  freedom  and  to  pro- 
mote the  general  welfare. 

The  first  question  to  be  consid- 
ered arises  under  chapter  944, 
which  provides  that  it  shall  be  a 
defense  to  an  action  for  rent,  accru- 
ing under  an  agreement  therefor 
that  such  rent  is  unjust  and  unrea^ 
sonable  and  the  agreement  to  pay  is 
oppressive.  May  the  legislative 
power,  in  a  season  of  exigency,  con- 
sistently with  the  duQ  process 
clauses  of  the  state  and  Federal 
Constitutions  designed  to  protect 
property  rights,  so  invade  the  do- 
main of  private  contract  as  to  inter- 
fere with  and  regulate  the  right  of 
a  landlord  to  exact  what  he  will  for 
his  own  in  the  way  of  rent  for  pri- 
vate property? 
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The  landlord  is  a  purveyor  of  a 
commodity, — the  vendor  of  space  in 
which  to  shelter  one's  self  and  fam- 
ily. He  has  heretofore  been  permit- 
ted to  make  his  own  terms  with  his 
tenants,  but  that  consideration  is 
not  conclusive.  Unquestionably 
some  taking  of  private  property  for 
the  benefit  of  a  class  of  individuals 
is  the  result  of  the  Housing  Laws. 
The  free  choice  of  tenants,  the  un- 
limited right  to  bargain, — ^these  are 
property  rights  which  may  not  be 
affected  tmless  a  public  advantage 
over  and  beyond  such  rights  jus- 
tifies legislative  interference,  but 
"an  ulterior  public  advantage  may 
justify  a  comparatively  insignif- 
icant taking  of  private  proi)erty  for 
what,  in  its  immediate  purpose,  is  a 
private  use.".  Noble  State  Bank 
V.  HaskeU,  219  U.  S.  104,  110.  55 
L.  ed.  112,  116.  32  L.R.A.(N.S.) 
1062.  31  Sup.  Ct.  Rep.  186,  187. 
Ann.  Cas.  1912A,  487.  While  in 
theory  it  may  be  said  that  the  build- 
ing of  houses  is  not  a  monopolistic 
privilege;  that  houses  are  not  public 
utilities  like  railroads  and  that  if 

.  the  landlord  turns  one  off  another 
may  take  him  in;  that  rents  are 
fixed  economic  rules  and  the 
market  value  is  the  reasonable 
value ;  that  people  often  move  from 

'  one  city  to  another  to  secure  better 
advantages;  that  no  one  is  com- 
pelled to  have  a  home  in  New  York ; 
that  no  crisis  exists ;  that  to  call  the 
legislation  an  exercise  of  the  police 
power,  when  it  is  plainly  a  taking 
of  private  property  for  private  use 
and  without  compensation,  is  a  mere 
transfer  of  labels,  which  does  not 
affect  the  nature  of  the  legislation. 
— ^yet  t^e  legislature  has  found  that 
in  practice  tihe  state  of  demand  and 
supply  is  at  present  abnormal ;  tiiat 
no  one  builds,  because  it  is  unprofit- 
able to  build;  that  those  who  own 
seek  the 'uttermost  farthing  from 
those  who  choose  to  live  in  New 
York  and  pay  for  the  privilege 
rather  than  go  elsewhere;  and  that 
profiteering  and  oppression  have  be- 
come general.  It  is  with  this  condi- 
tion, and  not  wiHi  economic  theory, 
ttiat  tiie  state  has  to  deal  in  the  ex- 


isting emergency.  The  distinction 
between  the  power  of  eminent  do- 
main and  the  police  power  is  often 
fine.  In  the  main  it  depends  on 
whether  the  thing  is  destroyed  or  is 
taken  over  for  &e  public  use.  If 
property  rights  are  here  invaded,  in 
a  degree,  compensation  therefor  has 
been  provided,  and  possession  is  to 
be  regained  when  such  compensa- 
tion remains  unpaid.  What  is  taken 
is  the  right  to  use  one's  property 
oppressively,  and  it  is  the  destruc- 
tion of  that  right  that  is  contem- 
plated, and  not  the  transfer  thereof 
to  the  public  use. 
The  taking  is  there- 
fore  analogous  to 
the  abatement  of  a 
nuisance  or  to  the  establishment  of 
building  restrictions,  and  it  is  with- 
in the  police  power. 

Emergency  laws  in  time  of  peace 
are  uncommon  biit  not  unknown. 
Wholesale  disaster,  financial  panic, 
the  aftermath  of  war  (Hamilton  v. 
Kentucky  Distilleries  &  Warehouse 
Co.  251  U.  S.  146, 161.  64  L.  ed.  194, 
201,  40  Sup.  Ct  Rep.  106),  earth- 
qu^e.  pestilence,  famine,  and  fire, 
a  combination  of  men  or  the  force 
of  circumstances,  may,  as  the  alter- 
native of  confusion  or  chaos,  de- 
mand tiie  enactment  of  laws  tiiat 
would  be  thought  arbitrary  under 
normal  conditions  (Bowditch  v. 
Boston,  1.01  U.  S.  16,  18,  19,  25  L. 
ed.  980,  981 ;  American  Land  Co.  v. 
Zeiss.  219  U.  S.  47,  55  L.  ed.  82. 
31  Sup.  Ct.  Rep.  200).  Although 
emergency  cannot  become  tiie 
source  of  power,  and  although  the 
Constitution  cannot  be  suspended  in 
any  complication  of  peace  or  war 
(Ex  parte  Milligan,  4  Wall.  2,  18  L. 
ed.  281),  an  emergency  may  afford 
a  reason  for  putting 
forth  a  latent  gov-  ;;^»?en«V 
emmental  power  al-  iJftV""'* 
ready  enjoyed  but 
not  previously  exercised.  '  Thus  it 
has  been  held  that,  although  the  re- 
lation between  employer  and  em- 
ployee is  essentially  private  so  far 
as  the  right  to  fix  a  standard  of 
wages  by  agreement  is  concerned. 
Congress  may  establish  a  standard 
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ot  wages  for  railroad  employees  to 
be  in  force  for  a  reasonable  time  in 
an  emergency  to  avert  tiie  calamity 
of  a  nation-wide  strike.  Wilson  v. 
New,  243  U.  S.  332,  348,  61  L.  ed. 
755,  773,  L.R.A.1917E,  938,  37  Sup. 
a.  Rep.  298,  Ann.  Cas.  1918A. 
1024;  Ft  Smith  &  W.  R.  Co.  v. 
Hills,  253  U.  S.  2C6,  64  L.  ed.  862, 
40  Sup.  Ct  Rep.  526. 

Even  in  the  absence  of  an  emer- 
gency, the  state  may  pass  whole- 
some and  proper  laws  to  regulate 

-pow,  oT«  the  use  of  private 
»riT«t0  prop-  property.  Lincoln 
Trust  Co.  V.  Wil- 
liams Bldg.  Corp.  229  N.  Y.  313, 128 
N.  £.  209;  St.  Louis  Poster  Adver- 
tising Co.  V.  St.  Louis,  249  U.  S.  269, 
63  L.  ed.  599,  39  Sup.  Ct.  Rep.  274. 
Laws  restricting  the  uses  of  prop- 
erty do  not  deal  directly  with  the 
question  whether  a  private  business 
may  be  limited  in  its  return  to  a 
reasonable  rate  iixed  by  a  force  ex- 
ternal to  the  law  of  supply  and  de- 
mand. Aside  from  the  war  power, 
ibe  regulation  of  prices,  except  for 
public  utilities,  is  unusual,  although 
osuty  statutes  which  forbid  the  tak- 
ing of  exorbitant  interest  on  the 
loan  of  money  are  common.  The 
power  of  regulation  exists,  howev- 
er, and  is  not  limited  to  public  uses, 
or  to  property  where  the  right  to 
demand  and  receive  service  exists, 
or  to  monopolies,  or  to  emergencies. 
It  may  embrace  all  cases  of  public 
interest,  and  the  question  is  wheth- 
er the  subject  has  become  imporUnt 
enough  for  the  public  to  justify 
public  action.  Munn  v.  Illinois,  94 
U.  S.  113, 24  L.  ed.  77 ;  Budd  v.  New 
York.  143  U.  S.  517,  36  L.  ed.  247, 
4  Inters.  Com.  Rep.  45,  12  Sup.  Ct. 
Rep.  468;  Brass  v.  North  Dakota, 
153  U.  S.  391,  38  L.  ed,  757,  4  Inters. 
Com.  Rep.  670,  14  Sup.  Ct.  Rep. 
857;  German  Alliance  Ins.  Co.  v. 
Lewis,  233  U.  S.  389,  58  L.  ed.  1011, 
L.R.A.1915C,  1189,  34  Sup.  Ct.  Rep. 
612;  Oklahoma  Operating  Co.  v. 
Love.  252  U.  S.  331.  6t  T,.  KO<i, 
40  Sup.  Ct.  Rep.  338;  Holter  Hard- 
ware Co.  V.  Boyle  (D.  C.)  263  Fed. 
134;  American  Coal  Min.  Co.  v.  Spe- 
cial Coal  &  Food  Commission  (D. 
C)  268  Fed.  563. 

M  A.L.R.— 11. 


The  field  of  resrulation  constantly 
widens  into  new  regions.  The  ques- 
tion in  a  broad  and  definite  sense  is 
one  of  degree.  As  no  similar  legis- 
lation has  been  construed  by  the 
courts,  precedent  is  of  little  value 
and  may  prove  misleading.  For- 
mulas and  phrases  in  earlier  deci- 
sions are  not  controlling.  Hudson 
County  Water  Co.  v.  McCarter,  209 
U.  S.  349,  355,  52  L.  ed.  828,  831,  28 
Sup.  Ct.  Rep.  529,  14  Ann.  Cas.  560. 
English  laws  and  decisions  based  on 
the  long-established  practice  of  con- 
sidering those  in  possession  of  agri- 
cultural and  pastoral  lands  and 
small  holdings  under  lease  as  hav- 
ing a  kind  of  imperfect  moral  in- 
terest beyond  their  subsisting  term 
recognize  the  tenant  right  of  renew- 
al. But  such  laws  do  not  control  us. 
They  are  the  offspring  of  ancient 
and  alien  customs  which  were  not 
transplanted  to  our  soil  with  the 
common  law.  The  supposed  right 
of  the  tenant  to  remain  on  the  land 
is  not,  in  this  state,  recognized  as 
a  basis  of  property  right.  It 'is 
nothing  but  a  chance."  The  crudest 
equities  may,  however,  become  pow- 
e^ul  enough  to  make  such  tenant 
the  subject  of  protection  by  the  law. 

Novelty  is  no  argument  against 
constitutionality.  Changing  eco- 
nomic conditions,  temporary  or  per- 
manent, may  make  necessary  or 
beneficial  the  right  of  public  resrula- 
tion. German  Alliance  Ins.  Co.  v. 
Lewis,  233  U.  S.  389,  58  L.  ed.  1011, 
L.R.A.1915C,  1189,  34  Sup.  Ct.  Rep. 
612.  Housing  in  normal  times  may 
be  and  often  is  a  competit  ve  busi- 
ness; landlords  may,  in  the  lean 
years  and  in  periods  of  oversupply, 
be  unable  to  secure  a  fair  return  on 
their  investments.  Compeftion 
will  then  regulate  rents  more  effec- 
tively- than  legislation  can.  An  l\is- 
torical  justification  of  liberty  of 
contract  between  landlord  and  ten- 
ant is  not  a  demonstration  that  the 
svstem  must  survive  every  exigency. 
When  it  temporarily  ceases  to  be 
adapted  to  the  demands  of  the  pres- 
ent it  may  be  modified,  if  the  best 
interests  of  society  are  thereby 
served.  "An  earnest  conflict  of 
serious  opinion"  may  arise  as  to 
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whether  such  interests  have  been 
wisely  served,  or  whether  the  legis- 
lation is  anything  more  than  anoth- 
er example  of  misdirected  zeal  in 
dealing  with  a  crisis.  But  that 
argument  does  not  address  itself  to 
the  court.  "The  scope  of  judicial 
inquiry  in  deciding  the  question  of 
power  is  not  to  be  confused  with  the 
scope  of  legislative  considerations 
in  dealing  with  the  matter  of  pol- 
icy." Chicago.  B.  &  Q.  R.  Co.  v. 
McGuire,  219  U.  S.  549,  569,  55  L. 
ed.  328,  339,  31  Sup.  Ct.  Rep.  259, 
263;  German  Alliance  Ins.  Co.  v. 
Lewis,  supra.  The  objection  to 
chapter  944,  that  when  it  temporar- 
ily fixes  reasonableness  as  the 
standard  of  rent  in  order  to  prevent 
oppression  it  deprives  the  landlords 
of  property  without  due  process  of 
law,  seems  untenable,  when  tested 
by  the  principles  above  stated. 

The  next  question  is  whether  the 
landlords  who  rent  dwellings  are 
denied  the  equal  protection  of  the 
law.  Legitimate  governmental  au- 
tiiority  ought  to  be  able  to  protect 
unobjectionable  tenants,  ready  and 
willing  to  pay  reasonable  rents, 
from  wholesale  evictions  for  the 
further  enrichment  of  profiteers 
who  have  brought  themselves  to  the 
notice  of  the  legislature  by  their 
greed  and  extortion,  without  sub- 
jecting landlords  who  have  not  of- 
fended and  tenants  who  have  no 
substantial  grievance  to  a  restraint 
that  a  class  has  invited  by  its  con- 
duct. One  class  of  landlords  is 
selected  for  regulation  because  one 
class  conspicuously  offends ;  one 
class  of  tenants  has  protection  be- 
cause all  who  seek  homes  cannot  be 
provided  with  places  to  sleep  and 
eat.  Those  who  are  out  of  posses- 
sion, willing  to  pay  exorbitant  rent- 
al^ or  unable  to  pay  any  rentals 
whatever,  have  been  left  to  shift  for 
themselves.  But  such  classifications 
deny  to  no  one  the 
;;^n°  of  "iS^liSl"  equal  protection  of 
f««"«"l"i«»»     the  laws.    The  dis- 

In  fnvar  of  ....  11 

tcsantii  In         tinction  between 

and  rests  on  a  substantial  basis. 
People  V.  Beakes  Dairy  Co.  222  N. 


Y.  416.  3  A.L.R.  1260,  119  N.  E. 
115. 

The  tiext  question  is  whether  such 
laws  impair  the  oUi^tion  of  con- 
tracts, as  applied  to  existing  leases 
and  tenancies  which  contain  an  ex- 
press or  implied  obligation  to  sur- 
render possession  at  the  expiration 
of  the  term,  or  as  applied  to  a  case 
where  it  is  claimed  that  the  parties 
had  contracted  or  stipulated  be- 
tween themselves  in  dispossess  pro- 
ceedings that  the  warrant  should  be 
issued  on  October  1st.  The  provi- 
sion of  the  Federal  Constitution, 
that  no  state  shall  pass  any  law  im- 
pairing the  obligation  of  contracts, 
puts  no  limit  on  any  lawful  exercise 
of  legitimate  governmental  power. 
Legal  Tender  Cases,  12  Wall.  467, 
561,  20  L.  ed.  287,  S12.  The  rule 
alike  for  state  and  nation  is  that 
private  contract  rights  must  yield 
to  the  public  welfare,  when  the  lat- 
ter is  appropriately  declared  and 
defined  and  the  two  conflict.  Mani- 
gault  V.  Springs,  199  U.  S.  473,  480, 
50  L,  ed.  274,  277,  26  Sup.  Ct.  Rep. 
127 ;  Louisville  &  N.  R.  Co.  v.  Mott- 
ley,  219  U.  S.  467, 486, 55  L.  ed.  297, 
304,  34  L.R.A.(N.S.)  671,  31  Sup. 
Ct.  Rep.  265 ;  Producers  Transp.  Co. 
V.  Railroad  Commission,  251  U.  S. 
228,  64  L.  ed.  239,  P.U.R.1920C, 
574,  40  Sup.  Ct  Rep,  131 ;  Atlantic 
Coast  Line  R.  Co.  v.  Goldsboro,  232 
U.  S.  548,  668,  68  L.  ed.  721,  726,  34 
.  Sup.  Ct.  Rep.  364 ;  Union  Dry  Goods 
Co.  V.  Georgia  Public  Service  Corp. 
248  U.  S.  372,  375,  63  L.  ed.  309, 
311,  9  A.L.R,  1420,  P.U.R.1919C, 
60,  39  Sup.  Ct.  Rep.  117.  But  if  the 
law  is  "arbitrary,  unreasonable,  and 
not  designed  to  accomplish  a  legit- 
imate public  purpose"  (Mutual  Loan 
Co.  V.  Kartell,  222  U.  S.  225,  234, 
56  L.  ed.  175,  179,  32  Sup.  Ct  Rep. 
74,  Ann.  Cas.  1913B,  529),  the 
courts  will  declare  it  invalid. 

It  is  contended,  however,  that  the 
only  laws  which  may  be  said  to  im- 
pair the  obligation  of  contracts 
which  have  been  upheld  are  those  in 
which  the  United  Stat^  whi(^  is 
not  included  within  the  constitu- 
tional prohibition,  has  acted  (Sink- 
ing Fund  Cases,  99  U.  S.  700,  718, 
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25  L  ed.  496,  601),  to  assert  its 
limited  but  unquestioned  sovereign- 
ty; as  in  the  Legal  Tender  Gases,  to 
regulate  the  currency,  and  in  the 
Mottley  Case,  219  U.  S.  467.  486.  55 
L  ei  297,  304,  34  L.R.A.(N.S.) 
671,  31  Sup.  Ct.  Rep.  265,  to  make 
illegal  all  discriminatory  rates  of 
interstate  carriers;  or  where  the 
state  has  acted  to  regulate  public 
utilities,  as  in  the  Producers  Case, 
251  U.  S.  228,  64  L.  ed.  239,  P.U.R. 
1920C,  574,  40  Sup.  Ct.  Rep.  131.  to 
subject  contracts  for  future  traiis- 
portation  by  common  carriers  to 
regulation;  or  in  cases  where  the 
effect  of  laws  prohibiting  the  sale  of 
liquor  or  narcotics  or  the  conduct- 
ing of  lotteries  and  the  like,  for  the 
public  good,  was  indirectly  to  affect 
the  contract  (Boston  Beer  Go.  v. 
Massachusetts,  97  U.  S.  25,  32,  24 
L.  ed.  989,  991),  or  in  which  the 
state  had  exercised  the  power  of 
eminent  domain  to  extinguish  a  con- 
tract right;  that  the  obligation  of 
no  ordinary  private  contract  could, 
vithout  violence  to  the  plain  words 
of  the  Constitution,  be  impaired  by 
the  exercise  of  the  police  power. 
As  the  purpose  of  these  laws  is  tem- 
porarily to  deprive  landlords  of  all 
power  to  enforce  covenants  to  quit 
in  leases,  although  made  prior  to 
the  enactment  of  the  laws,  it  is 
urged  that  if  such  legislation  is  up- 
held the  contract  clause  of  tiie  Con- 
stitution gives  little  protection  to 
private  contractual  rights. 

Laws  directly  nullifying  some  es- 
sential part  of  private  contracts  are 
rare,  and  are  not  lightly  to  be  up- 
held by  hasty  and  sweeping  gener- 
alizations on  the  common  good 
(Bamitz  v.  Beverly,  163  U.  S.  118. 
125.  41  L.  ed.  93,  99,  16  Sup.  Ct 
Rep.  1042 ;  Bradley  v.  Lightcap,  195 
U.  S.  1,  49  L.  ed.  65,  24  Sup.  Ct. 
Hep.  748) ,  but  no  decision  upholds 
the  extreme  view  that  the  obliga- 
tion of  private  contracts  may  never 
be  directly  impaired  in  the  exercise 
of  the  legislative  power.  No  vital 
distir/'tion  may  be  drawn  between 
the  exercise,  in  times  of  emergency, 
of  ibe  police  power  upon  the  proper- 


•t  nareMaBabl* 
It. 


ty  light  and  upon  the  contract  ob- 
ligations for  the  promotion  of  the 
public  weal.  The  state  in  an  emer- 
gency caused  by  flood  or  fire,  when 
multitudes  are  homeless,  might  con- 
cededly  compel  owners  of  houses  to 
take  in  undesired  occupants  in  or- 
der to  shelter  them  from  exposure 
to  storm  and  cold.  . 
Why.  then,  would  ^SnETJSS'ot 
the  state  have  no  fSTi'SMnm 
power  leasonaUy  dispoMMBiom  wi 
to  regulate  for  a 
time  the  terms  upon  which  a  land- 
lord, under  such  conditions,  might 
put  his  tenants  out  when  they 
promptly  pay  a  reasonable  compen- 
sation for  the  use  of  tiie  proper^? 
The  distinction  thus  proposed  be- 
comes illusive  when  practically  ap- 
plied. 

No  constitutional  difficulty  pre* 
sents  itself  in  the  way  of  enforcing 
the  laws  on  the 
ground  of  uncer-  ^^*;,*Sr^^„ 
tainty  as  to  what  b_iddi>s  ezBc«i_o» 
constitutes  a  rea^ 
sonable  rent  or  an 
oppressive  agreement.  Courts  and 
juries  are  in  civil  cases  constantly 
dealing  with  questions  of  proper 
care,  just  compensation,  reasonable 
conduct,  fair  market  value,  and  the 
like.  It  is  quite  a  different  thing  to 
say  that  Congress  may  not  punish 
the  act  of  making  "any  unjust  or 
unreasonable  rate  or  charge"  in 
dealing  with  necessaries,  because 
the  language  is  too  indefinite  and 
uncertain  upon  which  to  fasten 
criminal  liability.  United  States  v. 
L.  Cohen  Grocery  Go.  266  U.  S.  81, 
65  L.  ed.  — .  14  A.L.R.  1405,  41  Sup. 
Ct  Rep.  298.  The  test  is  not  what 
the  jury  may  say.  but  what  the  jury 
may  reasonably  infer  from  the  evi- 
dence. Nash  T.  United  States,  229 
U.  S.  873,  57  L.  ed.  1232, 33  Sup.  Ct. 
Rep.  780.  The  exaction  of  an  un- 
just and  unreasonable  rent  makes 
oppressive  the  agreement  under 
which  the  same  is  sought  to  be  le? 
covered. 

The  suspension  of  possessory 
remedies  does  not  impair  the  juris- 
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diction  of  the  supreme  court  in  law 
and  equity.  N.  Y. 
Const,  art  6,  S  1. 
l"i:i;m«"r  The  legislature  lias 
power  "to  alter  and 
regrulate  the  jurisdiction"  and  to 
change  the  common  law.  N.  Y. 
Const,  art.  6,  §  3 ;  Re  Stillwell,  139 
N.  Y.  337,  342.  34  N.  E.  777. 

The  question  comes  back  to  what 
the  state  do  for  the  beneiit  of 
the  community  at  large.  Here  the 
legislation  rests  on  a  secure  founda- 
tion. Chicago  &  A-  R.  Co.  v.  Tran- 
barger,  238  U.  S.  67.  76,  77,  59  L. 
ed.  1204,  1210,  1211,  35  Sup.  Ct. 
Rep.  678.  The  struggle  to  meet 
changing  conditions  through  new 
legislation  constantly  goes  on.  The 
fundamental  question  is  whether 
society  is  prepared  for  the  change. 
The  law  of  each  age  is  ultimately 
what  that  age  thinks  should  be  the 
law.  Decisions  of  the  courts  in  con^ 
flict  with  legislative  policy,  when 
such  decisions  have  been  thought  to 
be  unwisely  hard  and  stiff,  have 
been  met  by  constitutional  amend- 
ments, as  in  the  case  of  the  decision 
of  the  Supreme  Court  of  the  United 
States  in  the  Income  Tax  Cases 
(Pollock  V.  Farmers'  Loan  &  T.  Co. 
158  U.  S.  601,  39  L.  ed.  1108,  15 
Sup.  Ct.  Rep.  912),  which  led  to  the 
adoption  of  the  16th  Amendment; 
and  of  this  court  on  the  statute 
which  fixed  an  eight-hour  day  and 
the  prevailing  rate  of  wages  for  em- 
ployees of  municipal  contractors, 
and  on  tlie  Workmen*s  Compensa- 
tion Law  (People  ex  rel.  Rodgers  v. 
Coler,  166  N.  Y.  1.  52  L.R.A.  814,  82 
Am.  St.  Rep.  605,  59  N.  E,  716;  N. 
Y.  Const,  art  12,  §  1 ;  Ives  v.  South 
Buffalo  R.  Co.  201  N.  Y.  271,  34 
L.R.A.(N.S.)  162,  94  N.  E.  431, 
Ann.  Cas.  1912B,  156. 1  N.  C.  C.  A. 
517;  N.  Y.  Const,  art.  1,  §  19). 
Each  of  the  latter  laws  was  also  ap- 
proved by  the  Supreme  Court  of  the 
United  States.  Atkin  v.  Kansas, 
191  U.  S.  207,  48  L.  ed.  148.  24  Sup. 
Gt.  Rep.  124;  New  York  C.  R.  Co. 
V.  White.  243  U.  S.  188,  61  L.  ed. 
667,  L.R.A.1917D.  1.  37  Sup.  Ct 
Rep.  247,  Ann.  Cas.  1917D.  629,  13 
N.  0.  C.  A.  943.   The  reaction  on 


the  courts  is  that  the  existence  of  a 
strong  opinion  in  any  real  or  fan- 
cied public  need  has  been  suggested 
as  the  sufficient  test.  Noble  State 
Bank  v.  Haskell,  219  U.  S.  104,  55 
L.  ed.  112,  32  L.R.A.  (N.S.)  1062,  31 
Sup.  Ct  Rep.  186,  Ann.  Cas.  1912A, 
487.  But  constitutional  limitations 
on  the  power  of  government  are 
self-imposed  restrictions  upon  the 
will  of  the  people,  and  qualify  the 
despotism  of  the  majority.  Such 
limitations  do  not  yield  to  strong 
opinions  merely.  They  are  incor- 
porated in  the  fundamental  law  to 
restrict  arbitrary  legislative  power. 
They  forbid  government  to  take 
from  the  owner  without  compensa- 
tion whatever  private  right  to  con- 
trol the  use  of  his  property  the 
many  may  earnestly  desire  to  de- 
prive him  of.  Isolated  expressions 
of  the  courts  may  suggest  that 
whatever  the  legislature  enacts  on 
grounds  of  public  policy  should  be 
sustained,  but  the  courts  may  not 
uphold  the  exercise  of  arbitrary 
power.  What  is  arbitrary  and  what 
is  beneficent  must  be  decided  by 
common  sense  applied  to  a  concrete 
set  of  facts.  To  uphold  private  con- 
tracts and  to  enforce  their  obliga- 
tions is  a  matter  of  high  puolic 
consequence,  but  the  legislature  has 
a  wide  latitude  in  doing  what  seems 
in  accordance  with  sound  judgment 
and  reasonableness  in  order  to 
bring  about  a  great  good  to  a  large 
class  of  citizens,  even  at  some  sacri- 
fice of  private  rights. 

Curative  action  is  needed.  While 
some  may  question  whether  it  may 
be  said  without  exaggei-ation  that 
these  enactments  promote  tiie  pub- 
tic  health  or  morals  or  safety,  ihey 
do  in  a  measurable  degree  promote 
the  convenience  of 
many,  which  is  the  !'"„"„".!?Z* 
public  convenience,  forbifiinnar 

,  .  , .  ■     «-vli'tlijii— con- 

and  the  public  wel-  ■titutionniitr. 
fare  and  advantage, 
in  the  face  of  the  extraordinary  and 
unforeseen  public  exigency,  which 
the  legislature  has,  on  sufficient  evi- 
dence, found  to  exist 
The  conclusion  is,  in  the  light  of 
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prwent  theories  of  the  police  power, 
that  the  state  may 
bw— power  to      reflate  a  business, 
JSSSiS.  however  honest  in 

itself,  if  it  is  or  may 
become  an  instrument  of  wide- 
ipread  oppression  (People  v. 
Beakes  Dairy  Co.  222  N.  Y.  416,  3 
A.L.R.  1260,  119  N.  E.  115,  and 
cases  cited;  Pajrne  v.  Kansas,  248 
U.  S.  112,  iS3  L.  ed.  153,  39  Sup.  Ct 
Rep.  32),  that  the  business  of  rent- 
ing homes  in  the  city  of  New  York 
is  now  such  an  instrument  and  has 
therefore  become  subject  to  control 
hy  the  public  for  the  common  good ; 
that  the  regulation  of  rents  and  the 
suspension  of  possessory  remedies 
so  far  tend  to  accomplish  the  pur- 
pose as  to  suiKrvene  the  constitu- 
tional inhibitions  relied  upon  to  de- 
feat the  laws  before  us  (Marcus 
Brown  Holding  Co.  v.  Feldman  (D. 
C.)  269  Fed.  306). 

'n>e  order  appealed  from  should 
be  afi&rmed,  with  costs. 


Hiacock,  Ch.  J.,  and  Hogan,  Car- 
dozo,  and*  Andrews,  JJ.,  concur. 

Crane,  J.,  concurs  in  result  on 
opinion  in  Guttag  v.  Shatzkin,  230 
N.  Y.  647,  130  N.  E.  929,  decided 
herewith. 

McLaughlin,  J.,  dissents  on  dis- 
senting opinion  in  Edgar  A.  Levy 
Leasing  Co.  v.  Siegel,  230  N.  Y.  634, 
130  N.  E.  923,  decided  herewith. 

Writ  of  error  dismissed  by  the 
Supreme  Court  of  United  States, 
October  10,  1921  (U.  S.  Adv.  Ops. 
1921-22,  p.  10)  —  U.  S.  — ,  66  L. 
ed.  — )  42  Sup.  Ct  Rep. 


Nom 

The  constitutionality  of  rent  laws  is 
the  subject  of  the  annotation  in  11 
A.L.R.  1262,  which  is  supplemented  by 
the  annotation  following  Block  t. 
HiBSH,  post,  178. 


JULIUS  BLOCK,  Trft^TPir  and  Carrying  on  Business  under  the  Name  and 
Style  of  Whites,  Plff.  in  Err., 

V. 

LOUIS  HIRSH. 
United  States  Supreme  Court -'AprU  18,  1021. 
u.  S.  — ,  65  L.  ed.  — ,  41  Sup.  Ct.  Bep.  468.) 

Constitutional  law  —  emergency  legislation  —  rent  laws  —  public  interest. 

1.  The  emergency  growing  out  of  the  World  War  clothed  the  letting  of 
buildings  in  the  District  of  Columbia  with  a  public  interest  so  great  as  to 
justify,  despite  U.  S.  Const.,  5th  Amend.,  such  temporary  regulation  as 
is  made  by  the  Act  of  October  22,  1919,  tit.  2,  §  109  (to  remain  in  force 
two  years  unless  sooner  repealed),  giving  a  tenant  the  privilege  of  holding 
over  after  the  expiration  of  the  lease,  subject  to  regulation  by  the  com- 
mission appointed  by  that  act,  so  long  as  he  pays  the  rent  and  performs  the 
conditions  as  fixed  by  the  lease,  or  as  modified  by  the  commission. 

[See  note  on  this  question  beginning  on  page  178.] 

Conrta — relation  to  other  departmoit  not  be  held  conclusive  by  the  courts, 

of  goTemment  —  legislative  decla-  but  a  declaration  by  a  legislature  con- 

ratitni.  ceming  public  conditions  that,  by  ne- 

2.  A  legislative  declaration  of  facts  cessity  and  duty,  it  must  know,  is  en- 
Qiat  are  material  only  as  the  ground  titled  at  least  to  great  respect 

for  enacting  a  rule  of  law,  for  instance,       [See  6  B.  G.  L.  Ill,  161.] 
that  a  certain  use  is  a  puUic  one,  may 
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Constitutional  law  —  police  power  — 
public  Interest 

S.  Circumstances  may  ao  change  in 
time  or  so  differ  in  space  as  to  clothe 
with  a  public  interest  so  great  as  to 
justify  regulation  by  law  an  interest 
which  at  other  times  or  in  other  places 
would  be  a  matter  of  purely  private 
concern. 

[See  6  R.  C.  L.  227,  228.] 
-~  emergency  —  temporary  regula- 
tion. 

4.  A  limit  in  time  to  tide  over  a 
passing  trouble  may  justify  a  law  that 
could  not  be  upheld  as  a  permanent 
change. 


Jnry  —  infringement  of  right  — 
emergency  legislatitm  —  rent  laws. 
6.  Temporary  emergeaey  legislation, 
like  the  Act  of  October  22, 1919,  tit.  2, 
8  109,  giving  a  tenant  in  the  District  of 
Columbia  the  privilege  of  holding  over 
after  the  expiration  of  the  lease,  sub- 
ject to  regulation  by  tiie  commission 
appointed  by  that  act,  so  long  as  he  pays 
the  rent  and  performs  the  conditions 
as  fixed  by  the  lease  or  as  modified  by 
the  commission,  is  not  invalid  merely 
because  the  landlords  and  tenants  are 
deprived  by  it  of  a  trial  by  jury  on  the 
right  to  possession  of  the  land. 
[See  note  in  11  A.L.R.  1262.]. 


(Mr.  Chief  Justice  White,  Mr.  Justice  Van  Devanter,  Mr.  Justice  McReynolds, 
and  Mr.  Justice  McEenna  dissent.) 


Error  to  the  Court  of  Appeals  for  the  District  of  Columbia  to  review 
a  judgment  which,  on  a  second  appeal,  affirmed  a  judgment  of  the  Supreme 
Court  in  favor  of  plaintiff  in  a  proceeding  brought  to  recover  posseasion 
of  certain  premises  from  defendant,  holding  over  after  expiration  of  a 
lease  to  him.  Reversed, 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Jesse  C.  Adkins,  Julius  I.    235  U.  S.  571,  59  L.  ed.  864,  SB  Sup. 


iPeyser,  George  £.  Edelin,  and  Theo- 
dore D.  Peyser,  for  plaintiff  in  error: 
The  requirement  that  during  the 
emergency  period  created  by  the  war 
the  owner  of  any  rental  property  in  the 
District  of  Columbia  desiring  posses- 
sion must  give  thirty  days'  notice  to 
the  tenant  is  a  mere  change  in  remedy, 
and  does  not  deprive  the  owner  of  prop- 
erty. 

Thomas  v.  Black,  8  Houat.  (Del.) 
607;  Bonsall  v.  McKay,  1  Houst.  (Del.) 
620;  Roberts  v.  Grubb,  5  Houst.  (Del.) 
461;  Rich  v.  Keyser,  54  Pa.  86;  Bank  of 
Columbia  v.  Okely,  4  Wheat.  235,  4  L. 
ed.  559;  Red  River  Valley  Nat.  Bank 
v.  Craig,  181  U.  S.  548,  45  L.  ed.  994, 
21  Sup.  Ct.  Rep.  703;  League  v.  Texas, 
184  U.  S.  158,  46  L.  ed.  480,  22  Sup. 
Ct.  Rep.  475;  Chicago  &  A.  R.  Co.  v. 
Tranbarger,  238  U.  S.  67,  59  L.  ed. 
1204,  35  Sup.  Ct.  Rep.  678;  New  York 
C.  R.  Co.  V.  White,  243  U.  S.  188,  61 
L.  ed.  667,  L.R.A.1917D,  1,  37  Sup.  Ct. 
Rep.  247,  Ann.  Cas.  1917D,  629,  13  N. 
C.  C.  A.  943. 

Having  failed  to  give  the  thirty-day 
notice,  defendant  in  error  cannot  ques- 
tion the  constitutionality  of  the  regu- 
latory provisions  of  the  statute. 

Arkadelphia  Mill.  Co.  v.  St.  IjOuIs 
Southwestern  R.  Co.  249  U.  S.  134,  63 
L.  ed.  517,  P.U.R.1919C,  710,  39  Sup. 
Ct  Rep.  237;  Jeffrey  Mfg.  Co.  v.  Blagg, 


Ct.  Rep.  167,  7  N.  C.  C.  A.  570;  Ply- 
mouth Coal  Co.  V.  Pennsylvania,  232 
U.  S.  531,  58  L.  ed.  713,  34  Sup.  Ct.  Rep. 
359;  Standard  Stock  Food  Co.  v. 
Wright,  225  U.  S.  540,  66  L.  ed.  1197,  32 
Sup.  Ct.  Rep.  784;  Southern  R.  Co.  v. 
King,  217  U.  S.  534,  54  L.  ed.  871,  30 
Sup.  Ct.  Rep.  694;  Turpin  v.  Lemon, 
187  U.  S.  51,  47  L.  ed.  70,  23  Sup.  Ct. 
Rep.  20;  Tyler  v.  Judges  of  Court  of 
Registration,  179  U.  S.  406,  45  L.  ed. 
252,  21  Sup.  Ct.  Rep.  206;  New  York 
ex  rel.  Hatch  v.  Reardon,  204  U.  S.  162, 
51  L.  ed.  415,  27  Sup.  Ct.  Rep.  188,  9 
Ann.  Cas.  7S6;  Collins  v.  Texas,  223  U. 
S.  288,  56  L.  ed.  439,  32  Sup.  Ct.  Rep. 
286. 

The  regulatory  provisions  of  the  act 
constitute  a  valid  exercise  of  the  war 
powers  of  Congress. 

Stewart  v.  Kahn  (Stewart  v.  Bloom) 
11  Wall.  507,  20  L.  ed.  176;  Northern 
P.  R.  Co.  V.  North  Dakota,  250  U.  S. 
135,  63  L.  ed.  897,  P.U.R.1919D,  705, 
39  Sup.  Ct  Rep.  502,  18  N.  C.  C.  A. 
878 ;  Hamilton  v.  Kentucky  Distilleries 
&  Warehouse  Co.  251  U.  S.  156,  64  L. 
ed.  199,  40  Sup.  Ct  Rep.  106;  Selective 
Draft  Law  Cases  (Arver  v.  United 
States)  245  U.  S.  366,  62  L.  ed.  352, 
L.R.A.1918C,  361,  88  Sup.  Ct  Rep.  169, 
Ann.  Cas.  1918B,  866. 

If  during  the  emergency  the  business 
of  renting  real  property  in  the  District 
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fit  CohiiDbia  holda  sttch  a  peculiar  re- 
lation to  the  public  interest  as  to  jiu- 
tiiy  it,  thwe  trill  be  superinduced  up- 
on that  bosineBB  the  right  of  public 
legulation. 

German  Alliance  Ins.  Co.  Lewis, 
23S  U.  S.  389.  68  L.  ed.  1011,  L.R.A. 
1916C,  1189,  34  Sup.  Ct.  Rep.  612;  Peo- 
ple V.  Budd,  117  N,  Y.  27,  6  L.R.A.  559. 
16  Am.  St  Rep.  460,  22  N.  E.  670.  143 
U.  S.  617,  36  L.  ed.  247.  4  Inters.  Com. 
Rep.  45. 12  Sup.  Ct  Rep.  468;  Beale  & 
W.  Railroad' Rate  Regulation.  §§  2.  7; 
Camfield  v.  United  States.  167  U.  S.  618, 
42  L.  ed.  260.  17  Sup.  Ct  Rep.  864; 
Chicago,  B.  &  Q.  R.  Co.  v.  Illinois.  200 
U.  S.  692.  60  L.  ed.  609.  26  Sup.  Ct 
Rep.  341,  4  Ann.  Can.  1175;  Munn  v. 
niinois,  94  U.  S.  113,  24  L.  ed.  77; 
State  Public  Utilities  ComTnission  v. 
Monarch  Refrigerating  Co.  267  111.  534, 
P.t7.B-1915D,  119,  108  N.  E.  716,  Ann. 
Cas.  1916A.  528;  Brass  v.  North  Da- 
kota, 153  U.  S.  391,  38  L.  ed.  757,  4 
Inters.  Com.  Rep.  670,  14  Sup.  Ct.  Rep. 
857 ;  State  ex  reL  Martin  v.  Howard,  96 
Neb.  293,  147  Pac  689;  Nash  v.  Page, 
80  Ky.  547,  44  Am.  Rep.  490;  Com. 
V.  Hodges,  137  Ky.  244,  125  S.  W.  689; 
Douglas  Park  Jockey  Club  v.  Talbott, 
173  Ky.  685,  191  S.  W.  474;  Davis  v. 
SUte.  68  Ala.  63,  44  Am.  Rep.  128; 
State  V.  MuUins,  87  S.  C.  510,  70  S.  E. 
9;  Ohio  Oil  Co.  v.  Indiana,  177  U.  S. 
190,  44  L.  ed.  729.  20  Sup.  Ct.  Rep. 
576,  20  Mor.  Min.  Rep.  466;  Lindsley 
V.  Natural  Carbonic  Gas  Co.  220  U.  S. 
61.  55  L.  ed.  369.  31  Sup.  Ct  Rep.  337. 
Ann.  Caa.  1912C,  160;  Walls  v.  Mid- 
land Carbon  Co.  (U.  S.  Adv.  Otjs.  1920- 
21,  p.  133)  254  U.  S.  300.  65  L.  ed. 
-,  41  Sup.  Ct  Rep.  118;  Bacon  v.  Walk- 
er. 204  U.  S.  311,  51  L.  ed.  499,  27  Sup. 
Ct  Rep.  289;  Rast  v.  Van  Deman  & 
L  Co.  240  U.  S.  842,  60  L.  ed.  679, 
LR.A.1917A,  421,  36  Sup.  Ct  Rep. 
370,  Ann.  Cas.  1917B,  455;  Tanner  v. 
Little,  240  U.  S.  369,  60  L.  ed.  691,  36 
Sup.  Ct  Rep.  379;  Jones  v.  Portland, 
245  U.  S.  217,  62  L.  ed.  252,  L.R.A. 
1918C,  765,  88  Sup.  Ct  Rep.  112,  Ann. 
Cas.  1918E,  660;  Green  v.  Frazier,  253 
TI.  S.  233,  64  L.  ed.  878,  40  Sup.  Ct. 
Rep.  499;  Clark  v.  Nash,  198  U.  S.  361, 
49  L.  ed.  1085,  25  Sup.  Ct.  Rep.  676, 
4  Ann.  Cas.  1171;  Strickley  v.  Highland 
Boy  Gold  Min.  Co.  200  U.  S.  527,  50 
L  ed.  581,  26  Sup.  Ct  Rep.  301,  4 
Ann.  Cas.  1174;  Offield  v.  New  York, 
N.  H.  &  H.  R.  Co.  203  U.  S.  372,  51 
L  ed.  231.  27  Sup.  Ct.  Rep.  72 ;  Noble 
State  Bank  v.  Haskell.  219  U.  S.  104. 
66  L.  ed.  112.  32  L.RA.(N.S.)  1062, 
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81  Sup.  Ct.  Rep.  186.  Ann.  Gas.  1912A. 
487;  Perley  v.  North  Carolina.  249  U. 
S.  610.  63  L.  ed.  736,  39  Sup.  Ct  Rep. 
357;  American  Coal  Min.  Co.  v.  Special 
Coal  &  Food  Commission.  268  Fed.  663; 
Oklahoma  Operating  Co.  t.  Love,  252 
U.  S.  331,  64  L.  ed.  696,  40  Sup.  Ct. 
Rep.  838;  Marcus  Brown  Holding  Co.  v. 
Feldman  (U.  S.  Adv.  Ops.  1920-21,  p. 
689)  —  U.  S.  — .  65  L.  ed.  — .  41  Sup. 
Ct  Rep.  465. 

Messrs.  William  6.  J<Aii80ii.  Myer 
Cohen,  and  Richard  D.  Daniels^  for  de- 
fendant in  error: 

The  legislation  of  Congress  relied 
upon  by  plaintiff  in  error  is  unconstitu- 
tional and  void. 

Missouri  P.  R.  Co. 'v.  Nebraska,  164 
U.  S.  403,  41  L.  ed.  489.  17  Sup.  Ct 
Rep.  130;  Calder  v.  Bull,  3  Dall.  386, 
1  L.  ed.  648;  Wilkinson  v.  Leland,  2 
Pet  627.  7  L.  ed.  642;  Monongahela 
Nav.  Co.  V.  United  States,  148  U.  S. 
312,  37  L.  ed.  463,  13  Sup.  Ct.  Rep. 
622;  Ochoa  v.  Hernandez  y  Morales. 
230  U.  S.  139,  57  L.  ed.  1427,  33  Sup. 
Ct  Rep.  1033;  Sinking  Fund  Cases, 
99  U.  S.  700,  25  L.  ed.  496;  Kohl  v. 
United  States,  91  U.  S.  367,  23  L.  ed. 
449;  Pritchard  v.  Norton,  106  U.  S. 
124,  27  L.  ed.  104,  1  Sup.  Ct  Rep.  102; 
Munn  V.  lUinois,  94  U.  S.  113,  24  L. 
ed.  77;  Adair  v.  United  States,  208  U. 
S.  161,  52  L.  ed.  436,  28  Sup.  Ct  Rep. 
277,  13  Ann.  Cas.  764;  Coppage  v.  Kan- 
aas,  236  U.  S.  1,  59  L.  ed.  441,  L.R.A. 
1915C,  960,  35  Sup.  Ct  Rep.  240. 

The  existence  of  a  state  of  war  gives 
no  validity  to  the  statute. 

Hamilton  v.  Kentucky  Distilleries  & 
Warehouse  Co.  251  U.  S.  146,  64  L. 
ed.  194.  40  Sup.  Ct  Rep.  106 ;  Mitchell 
V.  Harmony,  13  How.  116.  14  L.  ed. 
75. 

The  legislative  declaration  that  this 
property  is  affected  with  a  public  in- 
terest is  itself  invalid. 

Producers  Tranap.  Co.  v.  Railroad 
Commission,  251  U.  S.  228,  64  L.  ed. 
239,  P.U.R.1920C,  574,  40  Sup.  Ct. 
Rep.  131. 

Messrs.  Henry  H.  Glassie,  Special 
Assistant  to  the  Attorney  General,  and 
William  L.  Frierson.  Solicitor  Gen- 
eral, as  amici  curlte: 

In  the  emergency  declared  by  Con- 
gress, regulation  of  rents  is  a  valid 
exercise  of  the  police  power. 

German  Alliance  Ins.  Co.  v.  Lewis, 
233  U.  S.  389,  58  L.  ed.  1011,  L.R.A. 
1915C,  1189,  34  Sup.  Ct  Rep.  612; 
Brazee  v.  Michigan,  241  U.  S.  340,  60 
L.  ed.  1034,  36  Sup.  Ct  Rep.  661.  Ann. 
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Cas.  1917G.  622;  Noble  State  Bank 
Haskell,  219  U.  S.  104,  55  L.  ed.  112, 
82  L.R.A.(N.S.)  1062,  31  Sup.  Ct  Rep. 
186,  Ann.  Gas.  1912A,  487;  Mountain 
Timber  Co.  v.  Washington,  243  U.  S. 
219,  61  L.  ed.  685,  37  Sup.  Ct.  Rep. 
260,  Ann.  Cas.  1917D,  642,  13  N.  C.  C. 
A.  927;  Hudson  County  Water  Co.  v. 
McCarter,  209  U.  S.  349,  52  L.  ed.  828, 
28  Sup.  Ct.  Rep.  529,  14  Ann.  Cas.  560; 
Budd  V.  New  York,  143  U.  S.  517,  36 
L.  ed.  247,  4  Inters.  Com.  Rep.  45,  12 
Sup.  Ct  Rep.  468;  Price  v.  Illinois, 
238  U.  S.  446,  59  L.  ed.  1400,  35  Sup. 
Ct.  Rep.  892;  Rast  v.  Van  Deman  & 
L.  Co.  240  U.  S.  342,  60  L.  ed.  679, 
L.R.A.1917A,  421,  36  Sup.  Ct.  Rep. 
370,  Ann.  Cas.  1917B,  455;  Munn  v. 
Illinois,  94  U.  S.  113.  24  L.  ed.  77; 
Head  v.  Amoskeag  Mfg.  Co.  113  U.  S. 
9,  28  L.  ed.*889,  5  Sup.  Ct.  Rep.  441; 
Turner  v.  Nye,  154  Mass.  579,  14  L.R.A. 
487,  C8  N.  E.  1048;  Murdock  v.  Stick- 
ney,  8  Cush.  113;  Jordan  v.  Woodward, 
40  Me.  317;  Vetter  v.  Broadhurat,  100 
Neb.  356,  9  A.L.R.  578,  160  N.  W.  109; 
Clark  V.  Nash,  198  U.  S.  361,  49  L.  ed. 
1085,  25  Sup.  Ct.  Rep.  676,  4  Ann.  Cas. 
1171;  Strickley  v.  Highland  Boy  Gold 
Min.  Go.  200  U.  S.  527,  60  L.  ed.  581, 
26  Sup.  Ct.  Rep.  301,  4  Ann.  Cas.  1174; 
Louisville  &  N.  R.  Go.  v.  Mottley,  219 
-U.  S.  467,  65  L.  ed.  297,  34  L.R.A. 
(N.S.)  671,  31  Sup.  Ct.  Rep.  265; 
Spring  Valley  Waterworks  v.  Schottler, 
110  U.  S.  347,  28  L.  ed.  173,  4  Sup.  Ct. 
Rep.  48;  Van  Dyke  v.  Geary,  244  U. 
S.  39,  61  L.  ed.  973,  37  Sup.  Ct.  Rep. 
483;  Brass  v.  North  Dakota,  153  U.  S. 
391,  38  L.  ed.  757,  4  Inters.  Com.  Rep. 
670,  14  Sup.  Gt.  Rep.  857;  American 
Coal  Min.  Co.  v.  Special  Coal  &  Food 
Commission,  268  Fed.  563;  1  Wyman, 
Pub.  Serv.  Corp.  1 106 ;  Mobile  v.  Yuille, 
3  Ala.  137,  36  Am.  Dec.  441;  United 
States  V.  Standard  Brewery,  251  U-  S. 
210,  64  L.  ed.  229,  40  Sup.  Ct.  Rep.  139 ; 
Wilson  V.  New.  243  U.  S.  332,  61  L.  ed. 
755,  L.R.A.1917E,  938,  37  Sup.  Ct.  Rep. 
298,  Ann.  Gas.  1918A,  1024;  Knoxville 
Iron  Go.  v.  Harbison,  183  U.  S.  13,  46 
L.  ed.  55,  22  Sup.  Ct.  Rep.  1;  Muller 
V.  Oregon,  208  U.  S.  412,  52  L.  ed.  551, 
28  Sup.  Gt.  Rep.  324,  13  Ann.  Cas. 
957;  Erie  R.  Co.  Williams,  233 
U.  S.  685,  68  L.  ed.  1155,  51  L.R.A. 
(N.S.)  1097.  34  Sup.  Ct  Rep.  761; 
Edgar  A.  Levy  Leasing  Co.  v.  Siegel, 
194  App.  Div.  482,  186  N.  Y.  Supp. 
5;  People  ex  rel.  Rayland  Realty 
Go.  v.  Fagan,  194  Anp.  Div.  185,  186 
N.  Y.  Supp.  23;  Hoffman  v.  Gharlea- 
town  Five  Gents  Sav.  Bank,  231  Mass. 
324,  121  N.  E.  15;  Atlantic  Coast  Line 


R.  Co.  T.  Goldsboro,  232  U.  S.  648,  58 
L.  ed.  721,  84  Sup.  Ct  Rep.  364; 
Freund,  Pol.  Power,  §  808;  Marcus 
Brown  Holding  Co.  v.  Feldman  (U.  S. 
Adv.  Ops.  1920-21,  p.  539)  —  U.  6. 
— ,  65  L.  ed.  — ,  41  Sup.  Ct.  Rep.  466. 

The  procedural  provisions  are  not 
lacking  in  due  process. 

Louisville  &  N.  R.  Co.  v.  Garrett,  231 
U.  S.  298,  58  L.  ed.  229,  34  Sup.  Ct 
Rep.  48 ;  Interstate  Commerce  Commis- 
sion v.  Cincinnati,  N.  0..&  T.  P.  R. 
Co.  167  U.  S.  479,  42  L.  ed.  243,  17 
Sup.  Ct  Rep.  896;  Railroad  Commis- 
sion Cases,  116  U.  S.  307,  29  L  ed.  638, 
6  Sup.  Gt  Rep.  334,  388,  1191;  Mis- 
souri Rate  Gases  (Knott  v.  Chicago,  B. 
&  Q.  R.  Co.)  230  U.  S.  474,  57  L.  ed. 
1571,  33  Sup.  Ct  Rep.  976;  Chicago,  M. 
&  St  P.  R.  Co.  V.  Minnesota,  134  U.  S. 
458,  33  L.  ed.  981,  3  Inters.  Com.  Rep. 
209,  10  Sup.  Ct  Rep.  462,  702;  New 
York  C.  R.  Co.  v.  White,  243  U.  S.  188, 
61  L.  ed.  667,  L.R.A.1917D,  1,  37  Sup. 
Gt.  Rep.  247,  Ann.  Cas.  1917D,  629,  13 
N.  G.  C.  A.  943;  Detroit  &  M.  R.  Co. 
V.  Michigan  R.  Commission,  235  U.  S. 
402,  59  L.  ed.  288,  35  Sup.  Ct.  Rep. 
126 ;  Prentis  v.  Atlantic  Coast  Line  Co. 
211  U.  S.  210,  53  L.  ed.  150,  29  Sup. 
Ct.  Rep.  67;  Wadley  Southern  R.  Co. 
T.  Georgia,  235  U.  S.  661,  69  L.  ed.  406, 
P.U.R.1915A,  106,  35  Sup.  Ct  Rep.  214; 
Union  Dry  Gioods  Co.  v.  Georgia  Pub. 
Service  Corp.  248  U.  S.  373,  63  L.  ed. 
309,  9  A.L.R.  1420,  P.U.R.1919C,  60, 
39  Sup.  Ct  Rep.  117;  Miller  v.  Wilson, 
2^6  U.  S.  373,  69  L.  ed.  628,  L.R.A. 
1915F,  829,  35  Sup.  Ct  Ren.  342; 
Keokee  Consol.  Coke  Go.  v.  Taylor,  234 
U.  S.  224,  58  L.  ed.  1288,  34  Sup.  Ct 
Rep.  856;  Siler  v.  Louisville  &  N.  R. 
Go.  213  U.  S.  175,  53  L.  ed.  753,  29  Sup. 
Ct.  Rep.  451 ;  American  Sugar  Ref.  Co. 
V.  Louisiana,  179  U.  S.  89,  45  L  ed. 
102,  21  Sup.  Gt  Rep.  43;  Booth  v. 
Illinois,  184  U.  S.  425,  46  L.  ed.  623, 
22  Sup.  Gt.  Kep.  425;  McLean  v.  Ar- 
kansas, 211  U.  S.  539,  53  L.  ed.  315, 
29  Sup.  Ct  Rep.  206;  Quong  Wing  v. 
Kirkendall,  223  U.  S.  59,  66  L.  ed.  350, 
32  Sup.  Ct.  Rep.  192;  Bosley  v.  Mc- 
Laughlin, 236  U.  S.  385,  69  L.  ed.  632, 
36  Sup.  Ct  Rep.  345;  Miller  v.  Strahl, 
239  U.  S.  426,  60  L.  ed.  364,  36  Sup. 
Ct.  Rep.  147;  Penniman's  Case,  103  U. 
S.  714,  26  L.  ed.  602;  Reagan  v.  Farm- 
ers Loan  &  T.  Co.  164  U.  S.  362.  38 
L.  ed.  1014,  4  Inters.  Com.  Rep.  560,  14 
Sup.  Ct.  Rep.  1047;  Berea  Golleye  v. 
Kentucky,  211  U.  S.  45,  53  L.  ed.  81, 
29  Sup.  Gt  Rep.  33;  El  Paso  &  N.  E. 
R.  Co.  V.  Gutierrez,  216  U.  S.  87,  54 
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L.  ed.  106.  SO  Sup.  Gt.  Rep.  21 ;  Hall 
T.  Geiffer-Jones  •Co.  242  U.  S.  539,  61 
L.  ed.  480,  L.R.A.1917F,  514.  37  Sup. 
a  Rep.  217,  Ann.  Cas.  1917C.  643; 
Yazoo  &  M.  Valley  R.  Co.  v.  Jackson 
Vinegar  Co.  226  U.  S.  217,  57  L.  ed. 
193,  33  Sup.  Ct  Rep.  40. 

Temporary  continuance  of  occupancy 
is  an  appropriate  means  of  making 
rent  regulation  effective 

Munday  v.  Wisconsin  Trust  Co.  262 
U.  S.  499.  64  L.  ed.  684,  40  Suo.  Ct 
Rep.  365;  Mountain  Timber  Co.  v. 
Washington,  243  U.  S.  219,  61  L.  ed. 
685,  37  Sup.  Ct.  Rep.  260,  Ann.  Cas. 
I917D,  642,  13  N.  C.  C.  A.  927;  New 
York  C.  R.  Co.  v.  White,  243  U.  S. 
188,  61  L.  ed.  667,  L.R.A.1917D,  1,  37 
Sap.  Ct.  Rep.  247,  Ann.  Cas.  1917D, 
629,  13  N.  C.  C.  A.  943;  Cheney  v. 
Libby.  134  U.  S.  68.  S3  L.  ed.  818,  10 
Snp.  Ct.  Rep.  498;  Stewart  v.  Gorter, 
70  Md.  242,  2  L.R.A.  711,  16  Atl.  644; 
Swan  V.  Kemp,  97  Md.  686,  55  Atl.  441 ; 
Arizona  Employers*  Liability  Cases 
(Arizona  Copper  Co.  v.  Hammer)  250 
U.  S.  400,  63  L.  ed.  1058.  6  A.L.R. 
1537,  39  Sup.  Ct.  Rep.  553;  United 
States  V.  Ferger,  250  U.  S.  199,  63  L. 
ed.  936,  39  Sup.  Gt.  Rep.  445;  Jacobson 
V.  Massachusetts,  197  U.  S.  11,  49  L. 
ed.  643,  25  Sup.  Ct.  Rep.  358,  3  Ann. 
Cas.  765;  Miller  v.  Wilson,  236  U.  S. 
373,  59  L.  ed.  628,  L.R.A.1915F.  829, 
35  Sup.  Ct.  Rep.  342;  Manigault  v. 
Springs,  199  U.  S.  473,  50  L.  ed.  274, 
26  Sup.  Ct  Rep.  127;  Mutual  Loan  Co. 
V.  Martell,  222  U.  S.  225,  56  L.  ed.  175, 
32  Sun.  Ct  Rep.  74,  Ann.  Ca<t.  1913B. 
529;  Knoxville  Iron  Co.  v.  Harbison, 
183  U.  S.  13,  46  L.  ed.  55.  22  Sun.  Ct 
Rep.  1;  Keokee  Consol.  Coke  Co.  v. 
Taylor,  2^4  U.  S.  224,  58  L.  ed.  1283, 
34  Sup.  Ct  Reo.  856;  Rast  v.  Van  De- 
man  &  L.  Co.  240  U.  S.  342,  60  L.  ed. 
679.  L.R.A.1917A,  421,  36  Sup.  Ct  Rep. 
370.  Ann.  Cas.  1917B,  455;  Thornton 
V.  Duffv  fU.  S.  Adv.  Ops.  1920-21.  p. 
164)  254  U.  S.  361, 65  L.  ed.  — ,  41  Sup: 
Ct.  Rep.  137;  Mitchell  v.  Reed,  61  N.  Y. 
123, 19  Am.  Ren.  252 ;  Boyle  v.  Lysaght, 
Vem.  &  S.  135;  Banks  v.  Haskie.  45 
Md.  207;  Bateman  v.  Murray,  1  Ridgew. 
P.  C.  dr.)  187;  Nevile  v.  Hardy,  37 
Times  L.  R,  129. 


Ur.  Justice  Holmes  delivered  the 
opinion  of  the  court: 

This  is  a  proceeding  brought  by 
the  defendant  in  error,  Hirsh,  to 
recover  possession  of  the  cellar  and 
first  floor  of  a  building  on  F  street 
in  Washington,  which  the  plaintiff 
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in  error,  Block,  holds  over  after  the 
expiration  of  a  lease  to  him.  Hirsh 
bought  the  building  while  the  lease 
was  running,  and  on  December  15, 
1919,  notified  Block  that  he  should 
require  possession  on  December  31, 
when  the  lease  expired.  Block  de- 
clined to  surrender  the  premises, 
relying  upon  the  Act  of  October  22, 
1919,  chap.  80,  title  2,  "District  of 
Columbia  Rents;"  especially  §  109 
(41  Stat,  at  L.  297,  298,  301) .  That 
is  also  the  ground  of  his  defense  in 
this  court,  and  the  question  is 
whether  the  statute  is  constitu- 
tional, or,  as  held  by  the  court  of 
appeals,  an  attempt  to  authorize  the 
taking  of  property  not  for  public 
use,  and  without  due  process  of  law, 
and  for  this  and  other  reasons  void. 

By  §  109  of  the  act  the  right  of 
a  tenant  to  occupy  any  hotel,  apart- 
ment, or  "rental  property/'  i.  e.,  any 
building  or  part  thereof,  other  than 
hotel  or  apartment  (§  101),  is  to 
continue  notwithstanding  the  expi- 
ration of  his  term,  at  the  option  of 
the  tenant,  subject  to  regulation  by 
the  commission  appointed  by  the 
act,  80  long  as  he  pays  the  rent  and 
performs  tiie  conditions  as  fixed  by 
the  lease,  or  as  modified  by  the  com- 
mission. It  is  provided  in  the  same 
section  that  the  owiier  shall  have 
the  right  to  possession  "for  actual 
and  bona  fide  occupancy  by  himself, 
or  his  wife,  children,  or  dependents 
.  .  .  upon  giving  thirty  days' 
notice  In  writing."  According  to 
his  affidavit  Hirsh  wanted  the  prem- 
ises for  his  own  use,  but  he  did  not 
see  fit  to  give  the  thirty  days'  notice 
because  he  denied  the  validity  of  the 
act.  The  statute  embodies  a  scheme 
or  code  which  it  is  needless  to  set 
forth,  but  it  should  be  stated  that 
it  ends  with  the  declaration  in  §  122 
that  the  provisions  of  title  2  are 
made  necessary  by  emergencies 
growing  out  of  the  war,  resulting  in 
rental  conditions  in  the  District  dan- 
gerous to  the  public  health  and  bur- 
densome to  public  officers,  em- 
ployees, and  accessories,  and  there- 
by embarrassing  the  Federal  gov- 
ernment in  the  transaction  of  the 
public  business.  As  emergency  leg* 
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islation  the  title  is  to  end  in  two 
years  unless  sooner  repealed. 

No  doUbt  it  is  true  that  a  legisla- 
tive declaration  of  facts  that  are 
material  only  as  the  ground  for  en- 
acting a  rule  of  law, 
S*o?h«'dSSi?^  for  instance,  that  a 

"oVerSLent-         ^^^^         iS  a  pub- 

leviBiative  lic  onc,  may  not  be 
deci««tio».       j^gjjj  conclusive  by 

the  courts.  Shoemaker  v.  United 
States,  147  U.  S.  282,  298,  37  L.  ed. 
170,  184,  13  Sup.  Ct.  Rep.  361; 
Hairston  v.  Danville  &  W.  R.  Co. 
208  U.  S.  698,  606,  62  L.  ed.  637, 
640,  28  Sup.  Ct.  Rep,  331,  13  Ann. 
Cas.  1008 ;  Frentis  v.  Atlantic  Coast 
Line  Co.  211 U.  S.  219,  227, 53  L.  ed. 
150,  159,  29  Sup.  Ct.  Rep.  67 ;  Pro- 
ducers Transp.  Co.  v.  Railroad  Com- 
mission, 251  U.  S.  228,  230,  64  L.  ed. 
239,  241,  P.U.R.1920C,  574,  40  Sup. 
Ct.  Rep.  131.  But  a  declaration  by 
a  legislature  concerning  public  con- 
ditions that,  by  necessity  and  duty, 
it  must  know,  is  entitled  at  least  to 
great  respect.  In  this  instance  Con- 
gress stated  a  publicly  notorious  and 
almost  world-wide  fact.  That  the 
emergency  declared  by  the  statute 
did  exist  must  be  assumed,  and  the 
question  is  whether  Congress  was 
incompetent  to  meet  it  in  the  way  in 
which  it  has  been  met  by  most  of 
the  civilized  countries  of  the  world. 

The  general  proposition  to  be 
maintained  is  that  circumstances 
have  clothed  the  letting  of  buildings 
in  the  District  of  Columbia  with  a 
public  interest  so  great  as  to  justify 
regulation  by  law.  Plainly,  circum- 
stances may  so  change  in  time  or  so 
differ  in  space  as  to  clothe  with  such 
an  interest  what  at 
other  times  or  in 
other  places  would 
be  a  matter  of  pure- 
ly private  concern.  It  is  enough  to 
riefer  to  the  decisions  as  to  insur- 
ance, in  German  Alliance  Ins.  Co.  v. 
Lewis,  233  U.  S.  389,  58  L.  ed.  1011, 
L.R.A.1915C,  1189,  34  Sup.  Ct.  Rep. 
612;  irrigation,  in  Clark  v.  Nash, 
198  U.  S.  361,  49  L.  ed.  1083,  25 
Sup.  Ct.  Rep.  676,  4  Ann.  Cas.  1171 ; 
and  mining,  in  Strickley  v.  Highland 
Boy  Gold  Min.  Co.  200  U.  S.  527,  60 


law— police 
pon-r     I*  a  bUc 
IntcreMt. 


L.  ed.  581,  26  Sup.  Ct  Rep.  301,  4 
Ann.  Cas.  1174.  They  sufficiently 
illustrate  what  hardly  would  be  de- 
nted. They  illustrate  also  that  the 
use  by  the  public  generally  of  each 
specific  thing  affected  cannot  be 
made  the  test  of  public  interest  (Mt. 
Vemon-Woodberry  Cotton  Duck  Co. 
V.  Alabama  Interstate  Power  Co. 
240  U.  S.  30,  32,  60  L.  ed.  507,  511, 
36  Sup.  Ct.  Rep.  234) ,  and  that  the 
public  interest  may  extend  to  the 
use  of  land.  They  dispel  the  notion 
that  what  in  its  immediate  aspect 
may  be  only  a  private  transaction 
may  not  be  raised  by  its  class  or 
character  to  a  public  affair.  See 
also  Noble  State  Bank  v.  Haskell, 
219  U.  S.  104,  110,  111,  55  L.  ed. 
112, 116, 117,  32  L.R.A.(N.S.)  1062, 
31  Sup.  Ct.  Rep.  186,  Ann.  Gas. 
1912A,  487. 

The  fact  that  tangible  property 
is  also  visible  tends  to  give  a  ngidity 
to  our  conception  of  our  rights  in 
it  that  we  do  not  attach  to  others 
less  concretely  clothed.  But  the  no- 
tion that  the  former  are  exempt 
from  the  legislative  modification  re- 
quired from  time  to  time  in  civilized 
life  is  contradicted  not  only  by  the 
doctrine  of  eminent  domain,  under 
which  what  is  taken  is  paid  for,  but 
by  that  of  the  police  power  in  its 
proper  sense,  under  which  property 
rights  may  be  cut  down,  and  to  that 
extent  taken,  without  pay.  Under 
the  police  power  the  right  to  erect 
buildings  in  a  certain  quarter  of  a 
city  may  be  limited  to  from  80  to 
100  feet.  Welch  v.  Swasey,  214  U. 
S.  91,  53  L.  ed.  923, 29  Sup.  Ct  Rep. 
567.  Safe  pillars  may  be  required 
in  coal  mines.  Plymouth  Coal  Co. 
v.  Pennsylvania,  232  U.  S.  531,  58 
L.  ed.  713,  34  Sup.  Ct  Rep.  359- 
Billboards  in  cities  may  be  regu- 
lated. St.  Louis  Poster  Advertising 
Co.  V.  St.  Louis,  249  U.  S.  269,  63 
L.  ed.  699,  89  Sup.  Ct  Rep.  274. 
Watersheds  in  the  country  may  be 
kept  clear.  Perley  v.  North  Caro- 
lina, 249  U.  S.  511,  63  L.  ed.  735, 
39  Sup.  Ct.  Rep.  367.  These  cases 
are  enough  to  establish  that  a  pub- 
lic exigency  will  justify  the  legisla- 
ture in  restricting  property  rights 
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in  land  to  a  certain  extent  without 
compensation.    But  if,  to  answer 
one  need,  the  legislature  may  limit 
height,  to  answer  another  it  may 
limit  rent  We  do  not  perceive  any 
reason  for  denyinsr  the  ^'ustification 
held  good  in  the  f  oregomg  cases  to 
a  law  limiting  the  property  rights 
now  in  question  if  the  public  ex- 
igency requires  that.   The  reasons 
are  of  a  different  nature,  but  they 
certainly  are  not   less  pressing. 
Congress  has  stated  the  unquestion- 
able embarrassment  of  government 
and  danger  to  the  public  health  in 
the  existing  condition  of  things. 
The  space  in  Washington  is  neces- 
sarily monopolized  in  comparatively 
few  hands,  and  letting  portions  of 
it  is  aa  much  a  business  as  any  other. 
Housing  is  a  necessary  of  life.  All 
the  elements  of  a  public  interest 
justifying  some  degree  of  public 
control  are  present.  The  only  mat- 
ter that  seems  to  us  open  to  debate 
is  whether  the  statute  goes  too  far. 
For  just  as  there  comes  a  point  at 
which  the  police  power  ceases  and 
leaves  only  that  of  eminent  domain, 
it  may  be  conceded  that  regulations 
of  the  present  sort,  pressed  to  a 
certain  height,  might  amount  to  a 
taking  without  due  process  of  law. 
Martin  v.  District  of  Columbia,  205 
U.  S.  135,  139,  51  L,  ed.  743,  744,  27 
Sun.  Ct.  Rep.  440. 

Perhaps  it  would  be  too  strict  to 
deal  with  this  case  as  concerning 
only  the  requirement  of  thirty  days' 
notice.  For  although  the  plaintiff 
alleged  that  he  wanted  the  premises 
for  his  own  use,  the  defendant  de- 
nied it,  and  might  have  prevailed 
upon  that  issue  under  the  act.  The 
general  question  to  which  we  have 
adverted  must  be  decided,  if  not  in 
this,  then  in  the  next  case,  and  it 
should  be  disposed  of  now.  The 
main  point  against  the  law  is  that 
tenants  are  allowed  to  remain  in 
possession  at  the  same  rent  that 
they  have  been  paying,  unless  modi- 
fied by  the  commission  established 
by  the  act,  and  that  thus  the  use  of 
the  land  and  the  right  of  the  owner 
to  do  what  he  will  with  his  own  and 
to  make  what  contracts  he  pleases 
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are  cut  down.  But  if  the  public  in- 
terest be  established,  the  regulation 
of  rates  is  one  of  the  first  forms  in 
which  it  is  asserted,  fuid  the  validity 
of  such  regulation  has  been  settled 
since  Munn  v.  Illinois,  94  U.  S.  113, 
24  L.  ed.  77.  It  is  said  that  a  grain 
elevator  may  go  out  of  business^ 
whereas  here  the  use  is  fastened 
upon  the  land.  The  power  to  go  out 
of  business,  when  it  exists,  is  an 
illusory  answer  to  gas  companies 
and  waterworks,  but  we  need  not 
stop  at  that.  The  regulation  is  put 
and  jusUfied  only  as  a  temporary 
measure.  See  Wilson  v.  New,  243 
U.  S.  332,  345,  346,  61  L.  ed.  763, 
772,  773,  L.R.A.1917E,  938,  37  Sup. 
Ct  Rep.  298,  Ann.  Cas.  1918A, 
1024;  Ft.  Smith  &  W.  R.  Co.  v. 
MiUs,  253  U.  S.  206,  64  h.  ed.  862, 
40  Sup    Ct.  Rep. 

626.       A    linut    in  temvormrr 

time,  to  tide  over  a 
passing  trouble,  well  may  justify  a 
law  that  could  not  be  upheld  as  a 
permanent  change. 

Machinery  is  provided  to  secure 
to  the  landlord  a  reasonable  rent. 
§  106.  It  may  be  assumed  that  the 
interpretation  of  "reasonable"  will 
deprive  him,  in  part,  at  least,  of  the 
power  of  profiting  by  the  sudden, 
influx  of  people  to  Washington, 
caused  by  the  needs  of  government 
ajid  the  war,  and  thus  of  a  right 
usually  incident  to  fortunately  situ- 
ated property, — of  a  part  of  the 
value  of  his  property  as  defined  in 
International  Harvester  Co.  v.  Ken- 
tucky, 234  U.  S.  222,  58  L.  ed.  1287, 
34  Sup.  Ct.  Rep.  853;  Southern  R. 
Co.  V.  Greene,  216  U.  S.  400,  414, 
54  L.  ed.  536,  540,  30  Sup.  Ct.  Rep. 
287,  17  Ann.  Cas.  1247.  But  while 
it  is  unjust  to  pursue  such  profits 
from  a  national  misfortune  with 
sweeping  denunciations,  the  policy 
of  restricting  them  has  been  em- 
bodied in  taxation  and  is  accepted. 
It  goes  little,  if  at  all,  farther  than 
the  restriction  put  upon  the  rights 
of  the  owner  of  money  by  the  more 
debatable  usury  laws.  The  prefer- 
ence given  to  the  tenant  in  posses- 
sion is  an  almost  necessary  incident 
of  the  policy,  and  is  traditional  in 
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English  law.  If  the  tenant  re- 
mained subject  to  the  landlord's 
power  to  evict,  the  attempt  to  limit 
tiie  landlord's  demands  would  fail. 

Assuming  that  the  end  in  view 
otherwise  justified  the  means  adopt- 
ed by  Gon^n'ess,  we  have  no  concern, 
of  course,  with  the  question  whether 
those  means  were  the  wisest, 
whether  they  may  not  cost  more 
than  they  come  to,  or  will  effect  the 
result  desired.    It  is  enough  that 

we  are  not  war- 
j^t^Skn^nl  ranted  in  saying 
;Si*iilrrnt;r«*.    Uiat  legislation  tot 

has  been  resorted  to 
for  the  same  purpose  all  over  the 
world  is  futile,  or  has  no  reasonable 
relation  to  the  relief  sought.  Chi- 
cago, B.  &  Q.  R.  Co.  V.  McGuire, 
219  U.  S.  549,  569,  55  L.  ed.  328, 
339,  31  Sup.  Ct.  Rep.  259. 

The  statute  is  objected  to  on  the 
further  ground  that  landlords  and 
tenants  are  deprived  by  it  of  a  trial 
by  jury  on  the  right  to  possession 
of  the  land.  If  the  power  of  the 
commission  established  by  the  stat- 
ute to  regulate  the  relation  is  estab- 
lished, as  we  think  it  is,  by  what 

we  have  said,  this 

i^*2r**/'rtlSrt-  objection  amounts 
emerwencT  to  Uttlc.  To  regu- 
late the  relation  and 
to  decide  the  facts 
affecting  it  are  hardly  separable. 
While  the  act  is  in  force  there  is 
little  to  decide  except  whether  the 
rent  allowed  is  reasonable,  and  upon 
that  question  tiie  courts  are  given 
the  last  word.  A  part  of  the  6?^- 
igency  is  to  secure  a  speedy  and 
summary  administration  of  the  law, 
and  we  are  not  prepared  to  say  that 
the  suspension  of  ordinary  remedies 
was  not  a  reasonable  provision  of  a 
statute  reasonable  in  its  aim  and 
intent.  The  plaintiff  obtained  a 
judgment  on  the  ground  that  the 
statute  was  void,  root  and  branch. 
That  judgment  must  be  reversed. 
Judgment  reversed. 

Mr.  Justice  McKenna,  dissenting : 
The  Chief  Justice,  Mr.  Justice 
Van  Devanter,  Mr.  Justice  McRey- 
nolds,  and  I  dissent  from  the  opinion 
and  judgment  of  the  court.  The 
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grounds  of  dissent  are  the  explicit 
provisions  of  the  Constitution  of 
the  United  States ;  the  specifications 
of  the  grounds  are  the  irresistible 
deductions  from  those  provisions, 
and,  we  think,  would  require  no  ex- 
pression but  for  the  opposition  of 
those  whose  judgments  challenge 
attention. 

The  national  government,  by  the 
5th  Amendment  to  the  Constitution, 
and  the  states,  by  the  14th  Amend- 
ment, are  forbidden  to  deprive  any 
person  of  "life,  liberty,  or  property 
without  due  process  of  law."  A  fiSr- 
ther  provision  of  the  5th  Amend- 
ment is  that  private  property  can- 
not be  taken  for  public  use,  without 
just  compensation.  And  there  is  a 
special  security  to  contracts  in  §  10 
of  article  1  in  the  provision  that  "no 
State  shall  .  .  .  pass  any  .  .  . 
Law  impairing  the  Obligation  of 
Contracts.  .  .  These  provi- 
sions are  limitations  upon  the  na- 
tional legislation,  with  which  this 
case  is  concerned,  and  limitations 
upon  state  legislation,  with  which 
Marcus  Brown  Holding  Co.  v.  Feld- 
man  (U.  S.  Adv.  Ops.  1920-21, 
p.  539)  —  U.  S.  — ,  65  L.  ed.  — , 
41  Sup.  Ct.  Rep.  465,  is  concerned. 
We  shall  more  or  less  consider  the 
cases  together,  as  they  were  argued 
and  submitted  on  the  same  day  and 
practically  depend  upon  the  same 
principles;  and  what  we  say  about 
one  applies  to  the  other. 

The  statute  in  the  present  case  is 
denominated  "The  Rent  Law,"  and 
its  purpose  is  to  permit  a  lessee  to 
continue  in  possession  of  leased 
premises  after  the  expiration  of  his 
term,  against  the  demand  of  his 
landlord,  and  in  direct  opposition  to 
the  covenants  of  the  lease,  so  long 
as  he  pays  the  rent  and  performs 
the  conditions  as  fixed  by  the  leaae» 
or  as  modified  by  a  commission 
created  by  the  statute.  This  is  con- 
trary to  every  conception  of  leases 
that  the  world  has  ever  entertained, 
and  of  the  reciprocal  rights  and 
obligations  of  lessor  and  lessee. 

As  already  declared,  the  provi- 
sions of  the  Constitution  seem  so 
direct  and  definite  as  to  need  no 
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reinforcing  words,  and  to  leave  no 
other  inquiry  than  does  the  statute 
under  review  come  within  their  pro- 
Iiibition.  It  is  asserted  that  the  stat- 
ute has  been  made  necessary  by  the 
conditions  resulting  from  tiie  "Im- 
perial German  war."  The  thought 
instantly  comes  that  the  country 
has  had  other  wars  with  resulting 
embarrassments,  yet  they  did  not 
induce  the  relaxation  of  constitu- 
tional requirements  nor  the  exercise 
of  arbitrary  power.  Constitutional 
restraints  were  increased,  not  di- 
minished. However,  it  may  be  admit- 
ted that  the  conditions  presented  a 
problem  and  induced  an  appeal  for 
government  remedy.  But  we  must 
bear  in  mind  that  the  Constitution 
is,  as  we  have  shown,  a  restraint 
upon  government,  purposely  pro- 
vided and  declared  upon  considera- 
tion of  all  the  consequences  of  what 
it  prohibits  and  permits,  making  the 
restraints  upon  government  t^e 
rights  of  the  governed.  And  this 
careful  adjustment  of  power  and 
right  makes  the  Constitution  what 
it  was  intended  to  be  and  is,  a  real 
charter  of  liberty,  receiving  and  de- 
serving the  praise  that  has  been 
given  it  as  "the  most  wonderful 
work  ever  struck  off  at  any  given 
time  by  the  brain  and  purpose  of 
Tcam."  And  we  add  that  more  than 
a  century  of  trial  "has  certainly 
proven  the  sagacity  of  the  construc- 
tors, and  the  stubborn  strength  of 
the  fabric." 

The  "strength  of  the  fabric"  can- 
not be  assigned  to  any  one  provi- 
sion; it  is  the  contribution  of  all; 
and  therefore,  it  is  not  the  expres- 
sion of  too  much  anxiety  to  declare 
that  a  violation  of  any  of  its  pro- 
liibitions  is  an  evil, — an  evil  in  the 
circumstance  of  violation,  of  greater 
evil  because  of  its  example  and 
malign  instruction.  And  against 
the  first  step  to  it  this  court  has 
warned,  expressing  a  maxim  of  ex- 
perience,— "Withstand  beginnings** 
Boyd  V.  United  States,  116  U.  S.  616. 
635,  29  L.  ed.  746,  752,  6  Sup.  Ct. 
Kep.  524.  Who  can  know  to  what 
end  they  will  conduct? 

The  facts  of  this  litigation  point 
ttie  warning.   Recurring  to  uiem, 
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we  may  ask, — Of  what  concern  is  it 
to  the  public  health  or'  the  opera- 
tions of  the  Federal  government  as 
to  who  shall  occupy  a  cellar  and  a 
room  above  it  for  business  purposes 
in  the  city  of  WasWngton? — (the 
question  in  this  case) ;  and  Why  is 
it  the  solicitude  of  the  police  power 
of  the  state  of  New  York  to  keep 
from  competition  an  apartment  in 
the  city  of  New  York? — (the  ques- 
tion in  the  other  case) .  The  answer 
is,  to  supply  homes  to  the  homeless. 
It  does  not  satisfy.  If  the  statute 
keeps  a  tenant  in,  it  keeps  a  tenant 
out;  indeed,  this  is  its  assumption. 
Its  only  basis  is  tiiat  tenants  are 
more  numerous  than  landlords,  and 
that,  in  some  way,  this  dispropor- 
tion, it  is  assumed,  makes  a  tyranny 
in  the  landlord  and  an  oppression 
to  the  tenant,  notwithstanding  the 
tenant  is  only  required  to  perform 
a  contract  entered  into,  not  under 
the  statute,  but  before  the  statute 
and  that  the  condition  is  remedied 
by  rent  fixing — value  adjustment — 
by  the  power  of  the  government. 
And  this,  it  is  the  view  of  the  opin- 
ion, has  justification  because  "space 
in  Washington  is  limited"  and 
"housing  is  a  necessary  of  life."  A 
causative  and  remedial  relation  in 
the  circumstances  we  are  unable  to 
see.  We  do  see  that  the  effect  and 
evil  of  the  statute  is  that  it  with- 
draws the  dominion  of  property 
from  its  owner,  superseding  the 
contracts  that  he  confidently  made 
under  the  law  then  existing,  and 
subjecting  them  to  the  fiat  of  a  sub- 
sequent law. 

If  such  exercise  of  government  be 
legal,  what  exercise  of  government 
is  illegal?  Houses  are  a  necessary 
of  life,  but  other  things  are  as  nec- 
essary. May  they,  too,  be  taken 
from  the  direction  of  their  owners 
and  disposed  of  by  the  government? 
Who  supplies  them,  and  upon  what 
inducement?  And,  when  supplied, 
may  those  who  get  them  under 
promise  of  return,  and  who  had  no 
hand  or  expense  in  their  supply, 
dictate  the  terras  of  retention  or 
use,  and  be  bound  by  no  agreement 
concerning  them? 
An  affirmative  answer  seems  to 
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be  the  requirement  of  the  decision. 
If  the  public  interest  may  be  con- 
cerned, as  in  the  statute  under  re- 
view, with  the  control  of  any  form 
of  property,  it  can  be  concerned 
with  the  control  of  all  forms  of 
property.  And,  certainly,  in  the 
first  instance,  the  necessity  of  ex- 
pediency of  control  must  be  a  mat- 
ter of  legislative  judgment  But, 
however,  not  to  go  beyond  the  case, 
if  the  public  interest  can  extend  a 
lease,  it  can  compel  a  lease ;  the  dif- 
ference is  only  in  degree  and  bold- 
ness. In  one  as  much  as  in  the 
other,  there  is  a  violation  of  the 
positive  and  absolute  right  of  the 
■owner  of  the  property.  And  it 
would  seem,  necessarily,  if  either 
«an  be  done,  unoccupied  houses  or 
unoccupied  space  in  occupied  houses 
can  be  appropriated.  The  efficacy 
of  either  to  afford  homes  for  the 
homeless  cannot  be  disputed.  In  re- 
sponse to  an  inquiry  from  the  bench, 
counsel  replied  that  the  experiment 
had  been  tried  or  was  being  tried 
in  a  European  country.  It  is  to  be 
remembered « that  the  legality  of 
power  must  be  estimated  not  by 
what  it  will  do,  but  by  what  it 
can  do. 

The  prospect  expands  and  dis- 
mays when  we  pass  outside  of  con-^ 
siderations  applicable  to  the  local 
and  narrow  conditions  in  the  Dis- 
trict of  Columbia.  It  is  the  asser- 
tion of  the  statute  that  the  Federal 
government  is  embarrassed  in  the 
transaction  of  its  business;  but,  as 
we  have  said,  a  New  York  statute 
is  submitted  to  us,  and  counsel  have 
referred  to  the  legislation  of  six 
other  states.  And  there  is  intima^ 
tion  in  the  opinion  that  Congress, 
in  its  enactment,  has  imitated  the 
laws  of  other  countries.  The  facts 
are  significant  and  suggest  the  in- 
quiry, Have  conditions  come  not 
only  to  the  District  of  Columbia, 
embarrassing  the  Federal  govern- 
ment, but  to  the  world  as  well,  that 
are  not  amenable  to  passing  pallia- 
tives, and  that  socialism,  or  some 
form  of  socialism,  is  the  only  per- 
manent corrective  or  accommoda- 
tion? It  is  indeed  strange  that  this 


court,  in  effect,  is  called  upon  to 
make  way  for  it,  and,  through  an 
instrument  of  a  constitution  based 
on  personal  rights,  and  the  purpose- 
ful encouragement  of  individual  in- 
centive and  energy,  to  declare  legal 
a  power  exerted  for  their  destruc- 
tion. The  inquiry  occurs.  Have  we 
come  to  the  realization  of  the  ob- 
servation that  "war,  unless  it  be 
fought  for  liberty,  is  the  most 
deadly  enen^  of  liberty?" 

But,  passing  that,  and  returning 
to  the  Constitution,  it  will  be  ob- 
served, as  we  have  said,  that  its 
words  are  a  restraint  upon  power, 
intended  as  such  in  deliberate  per- 
suasion of  its  wisdom  as  against 
unrestrained  freedom. 

And  it  is  significant  that  it  is  not 
restraint  upon  a  "  'governing  one,' " 
but  restraint  upon  the  people  them- 
selves ;  and  in  the  persuasion,  to  use 
the  words  of  one  of  the  supporters 
of  the  Constitution,  "the  natural 
order  of  things  is  for  liberty  to 
yield  and  for  government  to  gain 
ground."  Sinister  interests,  its 
conception  is,  may  move  govern- 
ment to  exercise ;  one  class  may  be- 
come dominant  over  another;  and 
against  the  tyranny  and  injustice 
that  will  result,  the  framers  of  the 
Constitution  believed  precautions 
were  as  necessary  as  against  any 
other  abuse  of  power.  And  so  care- 
ful is  it  of  liberty  that  it  protects 
in  many  provisions  the  individual 
against  the  magistrate. 

Has  it  suddenly  become  weak — 
become  not  a  restraint  upon  evil 
government,  but  an  impediment  to 
good  government?  Has  it  become 
an  anachronism,  and  is  it  to  become 
"an  archs^logical  relic,"  no  longer 
to  be  an  efficient  factor  in  affairs, 
but  something  only  to  engage  and 
entertain  the  studies  of  antiqua- 
rians? Is  not  this  to  be  dreaded — 
indeed,  will  it  not  be  the  inevitable 
consequence  of  the  decision  just  ren- 
dered? I<et  us  see  what  it  justifies, 
and  upon  what  principle.  But  first 
and  preliminary  to  that  inquiry  are 
the  provisions  it  strikes  down.  We 
have  given  them,  but  we  repeat 
them.    By  article  1  of  §  10  it  is 
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provided:  "No  State  shall  .  .  . 
pass  any  .  .  .  Law  impairinsr 
the  Obligation  of  Contracts,  .  .  ." , 
By  the  5th  Amendment  no  person 
can  be  deprived  of  property  without 
due  process  of  law.  The  prohibi- 
tions need  no  strengthening  com- 
ment They  are  as  absolute  as 
axioms.  A  contract  existing,  its 
oblis:ation  is  impregnable.  The  ele- 
ments that  make  a  contract  or  its 
obligation  we  need  not  consider. 
The  present  case  is  concerned  with 
a  lease,  and  that  a  lease  is  a  con- 
tract we  do  not  pause  to  demon- 
strate either  to  lawyers  or  to  lay- 
men; nor  that  the  rights  of  the 
leasor  are  the  obligations  of  the 
lessee,  and,  of  course,  the  rights  of 
the  lessee  are  the  obligations  of  the 
lessor,— the  mubiality  constituting 
the  consideration  of  the  contract, — 
the  inducement  to  it  and  its  value, 
no  less  to  the  lessee  than  to  the 


What  were  the  rights  and  obliga- 
tions in  tile  present  case,  and  what 
was  the  right  of  Hirsh  to  control 
his  property?  Hirsh  is  the  pur- 
chaser of  a  lot  in  the  city  of  Wash- 
ington; Block  is  file  lessee  of  the 
lot,  and  he  agreed  that,  at  the  end 
of  bis  tensmcy,  he  would  surrender 
the  premises,  and  this  and  "each 
and  every  one  of  the  covenants,  con- 
ditions, and  agreements,"  he  prom- 
ised "to  keep  and  perform."  Hirsh, 
it  the  end  of  the  term,  demanded 
possession.  It  was  refused,  and 
against  this  suit  to  recover  posses- 
sion there  was  pleaded  the  statute. 
The  defense  prevailed  in  the  trial 
court;  the  statute  was  declared  un- 
constitutional in  the  court  of  ap- 
peals. It  is  sustained  by  the  deci- 
sion just  announced. 

It  is  manifest,  therefore,  that  by 
file  statute  the  government  inter- 
{K>se9  with  its  power  to  annul  the 
tovenants  of  a  contract  between  two 
of  its  citizens,  and  to  transfer  the 
uses  of  the  property  of  one  and  vest 
them  in  the  otiier.  The  interposi- 
tion of  a  commission  is  but  a  detail 
in  the  power  exerted, — not  extenu- 
ating it  in  any  legal  sense.  Indeed, 
intensifies  its  illegality, — stakes  away 
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the  right  to  a  jury  trial  from  any 

dispute  of  fact. 

If  such  power  exist,  what  is  its 
limit  and  what  ita  consequences? 
And  by  consequences  we  do  not 
mean  who  shall  have  a  cellar  in  the 
city  of  Washington,  or  who  shall 
have  an  apartment  in  a  million- 
dollar  apartment  house  in  the  city 
of  New  York,  but  the  broader  con- 
sequences of  unrestrained  power 
and  its  exertion  against  property, 
having  example  in  tiie  present  case, 
and  Ukely  to  be  applied  in  other 
cases.  This  is  of  grave  concern. 
The  security  of  property,  next  to 
personal  security  against  the  exer- 
tions of  government,  is  of  the  es- 
sence of  liberty.  They  are  joined 
in  protection,  as  we  have  ^own, 
and  both  the  national  government 
(5th  Amendment)  and  the  states 
(14th  -Amendment)  are  forbidden 
to  deprive  any  person  "of  life,  lib- 
erty, or  property,  without  due 
process  of  law;"  and  the  emphasis 
of  the  5th  Amendment  is  that  pri- 
vate property  cannot  be  "taken  for 
public  use  without  just  compensa- 
tion." And  in  recognition  of  the 
purpose  to  protect  property  and  the 
rights  of  its  owner  from  govern- 
mental aggression,  the  3d  Amend- 
ment provides:  "No  Soldier  shall, 
in  time  of  peace,  be  quartered  in 
any  house,  without  the  consent  of 
the  Owner,  nor  in  time  of  war,  but 
in  a  maimer  to  be  prescribed  by 
law." 

There  can  be  no  conception  of 
property  aside  from  its  control  and 
use,  and  upon  its  use  depends  its 
value.  Branson  v.  Bush,  251  U.  S. 
182,  187,  64  L.  ed.  215,  219,  40  Sup. 
Ct.  Rep.  113.  Protection  to  it  has 
been  regarded  as  a  vital  principle 
of  republican  institutions.  It  is 
next  in  degree  to  the  protection  of 
personal  liberty  and  freedom  from 
undue  interference  or  molestation. 
Chicago,  B.  &  Q.  R.  Co.  v.  Chicago, 
166  U.  S.  226,  41  L.  ed.  979, 17  Sup. 
Ct.  Rep.  581.  Our  social  system 
rests  largely  upon  its  sanctity,  "and 
that  state  or  community  which 
seeks  to  invade  it  will  soon  discover, 
the  error  in  the  disaster  which  fol- 
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lows."  Knoxvilie  v.  Knoxville 
Water  Co.  212  U.  S.  1. 18,  53  L.  ed. 
371,  382,  29  Sup.  a.  Rep.  148. 

There  is  not  a  contention  made  in 
this  case  that  this  court  has  not  pro- 
nounced untenable.  An  emerg^ency 
is  asserted  as  a  justification  of  the 
statute  and  the  impairment  of  the 
contract  of  the  lease.  A  like  con- 
tention was  reiected  in  Ex  parte 
Milligan,  4  Wall.  2,  18  L.  ed.  281. 
It  is  there  declared  (page  120) 
"that  the  principles  of  constitu- 
tional liberty  would  be  in  peril  un- 
less established  by  unrepealable 
law."  And  it  was  said  that  "the 
Constitution  of  the  United  States  is 
a  law  for  mlers  and  people  equally 
in  war  and  in  peace,  and  covers 
with  the  shield  of  its  protection  all 
classes  of  men,  at  all  times,  and 
under  all  circumstances.  No  doc- 
trine involvinsr  more  pernicious 
consequences  was  ever  invented  by 
the  wit  of  man  than  that  any  of  its 
provisions  can  be  suspended  during 
any  of  the  great  exigencies  of  gov- 
ernment." 

But  what  is  the  power  that  is  put 
in  opposition  to  the  Constitution 
and  supersedes  its  prohibitions?  It 
is  not  clear  from  tiie  opinion  what 
it  is.  The  opinion  gives  to  the  po- 
lice power  a  certain  force,  but  its 
range  is  not  defined.  Circum- 
stances, it  is  said,  "have  clothed  the 
letting  of  buildings  in  the  District 
of  Columbia  with  a  public  interest 
so  great  as  to  justify  regulation  by 
law,"  though  at  other  times  and 
places  such  letting  may  be  only  of 
private  concern;  and  the  deduction 
is  justified,  it  is  said,  by  analogy  to 
the  business  of  insurance,  the  busi- 
ness of  irrigation,  and  the  business 
of  mining.  German  Alliance  Ins. 
Co.  V.  Lewis,  233  U.  S.  389,  58  L.  ed. 
1011,  L.R.A.1915C,  1189,  34  Sup. 
Ct.  Rep.  612;  Clark  v.  Nash,  198 
U.  S.  C61,  49  L.  ed.  1085,  25  Sup. 
Ct.  Rep.  676,  4  Ann.  Cas.  1171: 
Strickley  v.  Highland  Boy  Gold  Min. 
Co.  200  U.  S.  527.  50  L.  ed.  581,  26 
Sup.  Ct.  Rep.  301,  4  Ann.  Cas.  1174. 
It  is  difficult  to  handle  the  cases  or 
the  assertion  of  what  they  decide. 
An  opposing  denial  is  only  avail- 
able. 


To  us  the  difference  is  palpable 
between  life  insurance  and  the  regu- 
lation of  its  rates  by  the  state,  and 
the  exemption  of  a  lessee  from  the 
covenants  of  his  lease  with  the  ap- 
proval of  the  state,  in  defiance  of 
the  rights  of  the  lessor.  And  as 
palpably  different  is  the  use  of 
water  for  mining  or  irrigation  or 
manufacturing,  and  eminent  do- 
main exercised  for  the  procurement 
of  its  means,  with  the  requirement 
of  compensation,  and  as  palpably 
different  is  eminent  domain,  wil^ 
attendant  compensation,  exercised 
for  railways  and  other  means  for 
the  working  of  mines. 

And  there  is  less  analogy  in  laws 
regulating  the  height  of  buildings  in 
business  sections  of  a  city;  or  the 
requirement  of  boundary  pillars  in 
coal  mines  to  safeguard  the  em- 
ployees of  one  in  case  the  other 
should  be  abandoned  and  allowed  to 
fill  with  water ;  or  the  regulation  of 
billboards  in  cities  on  account  of 
their  menace  to  morality,  health, 
and  decency  (in  what  way  it  is  not 
necessary  to  specify) ;  or  the  Reap- 
ing clear  of  watersheds  to  protect 
the  water  reservoirs  of  cities  from 
damage  or  devastating  fires  or  the 
peril  of  them,  from  accumulation  of 
"tree  tops,  boughs,  and  lops"  left 
upon  the  ground.^ 

The  cases  and  their  incidents 
hardly  need  explanatory  comment. 
They  justify  the  prohibition  of  the 
use  of  property  to  the  injury  of 
others, — a  prohibition  that  is  ex- 
pressed in  one  of  the  maxims  of  our 
jurisprudence.  Such  use  of  prop- 
erty is,  of  course,  within  the  regu- 
lating power  of  government.  It  is 
one  of  the  objects  of  government  to 
prevent  harm  by  one  person  to  an- 
other by  any  conduct. 

The  police  power  has  some  pre- 
tense for  its  invocation.  Regarding: 

1  Welch  V.  Swasey,  214  U.  S.  91,  53  L. 
ed.  923,  29  Sup.  Ct.  Rep.  B67;  Plymouth 
Coal  Co.  V.  Pennsylvania,  232  U.  S.  531, 
58  L.  ed.  713,  34  Sup.  Ct.  Rep.  369;  St. 
Louis  Foster  Advertising  Co.  v.  St.  Lovis, 
249  U.  S.  269,  68  L.  ed.  599,  39  Sap.  Ct. 
Bep.  274;  Perley  v.  North  Carolina,  249 
U.  S.  510,  63  L.  ed.  736,  39  Sup.  Ct  Bep. 
367. 
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alone  the  words  of  its  definition,  it 
embraces  power  over  everything 
under  the  sun,  and  the  line  f^at  sep- 
arates its  legaJ  from  its  illegal  oper- 
ation cannot  be  easily  drawn.  But 
it  must  be  drawn.    To  borrow  the 
illustration  of  another,  the  line  that 
separates  day  from  night  cannot  be 
easily  discerned  or  traced,  yet  the 
light  of  day  and  the  darkness  of 
night  are  very  distinct  things.  And 
aa  distinct  in  our  judgment  is  the 
puissance  of  the  Constitution  over' 
all  other  ordinances  of  power,  and 
as  distinct  are  the  cited  cases  from 
this  case ;  and  if  they  can  bear  the 
Ktent  put  upon  them,  what  extent 
can  be  put  upon  the  case  at  bar  or 
upon  the  limit  of  the  principle  it 
declares?   It  is  based  upon  the  in- 
sistency of  the  public  interest  and 
its  power.    As  we  understand,  the 
assertion  is,  that  legislation  can  re- 
gard a  private  transaction  as  a  mat- 
ter of  public  interest.  It  is  not  pos- 
sible to  express  the  possession  or 
exercise  of  more  unbounded  or  ir- 
responsible power.    It  is  true,  in 
mitigation  of  this  declaration  and  of 
the  alarm  that  it  causes,  it  is  said 
that  the  regard  is  not  necessarily 
conclusive  on  the  courts,  but  "is  en- 
t'tied,  at  least,  to  great  respect." 
This  is  intangible  to  measurement 
or  brief  answer.  But  we  need  not 
beat  about  in  generalities,  or  grope 
in  their  indetermination  in  subtle 
search  for  a  test  of  a  legal  judgment 
upon  the  conditions,  or  the  power 
exerted  for  their  relief.  "The  Rent 
Law"  is  brought  to  particularity  by 
the  condemnation  of  the  Constitu- 
tion of  the  United  States.    Call  it 
vhst  you  will, — an  exertion  of  po- 
lice or  other  power, — nothing  can 
absolve  it  from  illegality.  Limiting 
its  duration  to  two  years  certainly 
cannot.    It  is  what  it  does  that  is 
of  concern.   Besides,  it  is  not  sus- 
tained as  the  expedient  of  an  occa- 
sion, the  insistence  of  an  emergency, 
but  as  a  power  in  government  over 
property,  based  on  the  decisions  of 
this  court,  whose  extent  and  efficacy 
the  opinion  takes  pains  to  set  forth 
and  illustrate.  .And  as  a  power  in 
government,  if  it  exist  at  all,  it  is 
16  AXJt^is. 


;  HIRSH.  177 

il  Bu9.  Ct.  Sep.  4f9.) 

perennial  and  universal,  and  can 

give  what  duration  it  pleases  to  its 
exercise,  whether  for  two  years  or 
for  more  than  two  years.  If  it  can 
be  made  to  endure  for  two  years, 
it  can  be  made  to  endure  for  more. 
There  is  no  other  power  that  can 
pronounce  the  limit  of  its  duration 
against  the  time  expressed  in  it,  and 
its  justification  practically  marks 
the  doom  of  the  judicial  judgment 
on  legislative  action. 

The  wonder  comes  to  us,  what 
will  the  country  do  with  its  new 
freedom?  Contracts  and  the  obli- 
gation of  contracts  are  the  basis  of 
life  and  of  all  its  business,  and  the 
Constitution,  fortifying  the  conven- 
tions of  honor,  is  their  conserving 
power.  Who  can  foretell  the  con- 
sequences of  its  destruction,  or  even 
question  of  it?  The  case  is  con- 
cerned with  the  results  of  the  Ger- 
man war,  and  we  are  reminded 
thereby  that  there  were  contracts 
made  by  the  national  government  in 
the  necessity  or  solicitude  of  the 
conduct  of  the  war, — contracts  into 
which  patriotism  eagerly  entered, 
but,  it  may  be,  that  interest  was 
enticed  by  the  promise  of  exemi>- 
tion  from  a  burden  of  government. 
Burdens  of  government  are  of  the 
highest  public  interest,  and  their 
discharge  is  of  imperious  necessity. 
Therefore,  the  provocation  or  temp- 
tation may  come  to  those  who  feel 
them  that  the  property  of  others 
(estimated  in  the  millions,  perhaps) 
should  not  have  asylum  from  a 
share  of  the  load.  And  what  an- 
swer can  be  m^'de  to  such  demand 
within  the  principle  of  the  case  now 
decided?  Their  promises  are  as 
much  within  the  principle  as  the 
lease  of  Hirsh  is;  for  necessarily, 
if  one  contract  can  be  disregarded 
in  the  public  interest,  every  contract 
can  be;  patriotic  honor  may  be  in- 
volved in  one  more  than  in  another, 
but  degrees  of  honor  may  not  be 
attended  to, — ^the  public  interest  re- 
garded as  paramount.  At  any  rate, 
does  not  the  decision  just  delivered 
cause  a  dread  of  such  result,  and 
take  away  assurance  of  security  and 
value  from  the  contracts  and  their 
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evidences?  And  it  ia  well  to  re- 
member that  other  exigencies  may 
come  to  the  government,  making 
necessary  other  appeals.  The  gov- 
ernment can  only  offer  the  induce- 
ment and  security  of  its  bonds,  but 
who  will  take  them  if  doubt  can  be 
thrown  upon  the  integrity  of  their 
promises  under  the  conception  of  a 
public  interest  that  is  superior  to 
the  Constitution  of  the  United 
States? 

It  comes  to  our  recollection  also 
that  some  states  of  the  Union,  in 
consummation  of  what  is  conceived 
to  be  a  present  necessity,  have  also 
entered  into  contracts  of  like  kind. 
They,  too,  may  come  under  a  sub- 
sequent declaration  of  an  imperious 
public  interest,  and  their  promises 
be  made  subject  to  it. 

The  prophecy  is  not  unjustified. 
This  court  has  at  times  been  forced 
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to  declare  particular  state  laws  void 
for  their  attempted  impairment  of 
the  obligation  of  contracts.  To  ac- 
cusations hereafter  of  such  an  effect 
of  a  state  law  this  decision  will  be 
opposed,  and  the  conception  of  the 
public  interest. 

Indeed,  we  ask,  may  not  the  state 
have  other  interests  besides  the 
nullification  of  contracts,  and  may 
its  police  power  be  exerted  for  Uieir 
consummation?  If  not,  why  not? 
'Under  the  decision  just  announced, 
if  one  provision  of  the  Constitution 
may  be  subordinated  to  that  power, 
may  not  other  provisions  be?  At 
any  rate,  the  case  commits  the  coun- 
try to  controversies,  and  their  deci- 
sion, whether  for  the  supremacy  of 
the  Constitution  or  the  supremacy 
of  the  power  of  the  states,  will  de- 
pend upon  the  uncertainty  of  judi- 
cial judgment. 


ANNOTATION. 
Constihirionalhy  of  rent  km. 


This  note  is  a  continuation  of  the 
one  upon  the  same  subject  appended 
to  a  decision  on  first  appeal,  by  the 
District  of  Columbia  couii;  of  appeals 
in  Hirsh  v.  Block  in  11  A.L.R.  1238, 
the  decision  of  that  court  to  the  same 
effect  on  a  second  appeal  being  re- 
versed by  the  United  States  Supreme 
Court  by  the  decision  in  BLOCK  v. 
Hirsh  (reported  herewith)  ante,  165. 
The  decision  as  a  precedent  seems 
to  be  limited  somewhat  by  the  fact 
that  the  act  in  question  was  tempo- 
rary emergency  legislation,  and  by  its 
terms  was  to  remain  in  force  only  two 
years  unless  sooner  repealed,  and  by 
the  statement  in  the  majority  opinion 
that  **the  regulation  is  put  and  justi- 
ified  only  as  a  temporary  measure. 
...  A  limit  in  time,  to  tide  over  a 
passing  trouble,  well  may  justify  a  law 
that  could  not  be  upheld  as  a  perma- 
nent change."  It  will  be  noted  that 
there  was,  however,  a  division  of 
opinion  in  this  case,  the  Chief  Justice 
and  three  associate  justices  dissent- 
ing upon  the  ground  that  the  act 
clearly  violated  the  constitutional  pro- 
visions against  the  taking  of  property 


without  due  process  of  law.  the  tak- 
ing of  private  property  for  public  use 
without  just  compensation,  and  the 
impairing  of  the  obligation  of  con- 
tracts, and  that  a  temporary  emer- 
gency cannot  justify  their  violation. 

The  constitutionality  of  the  pro- 
visions of  the  ''Ball  Rent  Law,"  making 
the  determination  of  the  rent  commis- 
sion final  and  conclusive  unless  an 
appeal  therefrom  was  taken  within  a 
specified  time,  was  upheld  in  Killgore 
V.  Zinkham  (1921)  —  App.  D.  C.  — , 
274  Fed.  140,  as  against  the  conten- 
tions that  the  parties  were  deprived 
thereby  of  a  trial  by  jury  on  the  right 
to  possession  of  the  land,  and  that  the 
constitutional  guaranty  of  the  6th 
Amendment  against  deprivation  of 
property  without  due  process  was  vio- 
lated. 

The  recent  New  York  Rent  Laws 
were  upheld  by  the  highest  court  of 
the  state  in  People  bx  bel.  Durham 
Realty  Corp.  v.  La  Fbtra  (reported 
herewith)  ante,  162.  In  Uiis  case 
there  is  a  vigorous  dissenting  opinion, 
in  harmony  with  the^  dissenting  opin- 
ion of  the  preceding  case.  * 
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The  Nbv  York  court  of  appeals,  in 
Clanilt  Realty  Co.  v.  Wood  (1921)  230 
K  r.  646,  130  N.  E.  928,  upon  the 
aathority  of  the  La  Fbtba  Case,  up- 
held chapter  944  of  the  Laws  of  1920, 
makiiig  the  unreasonableness  of  the 
nte  a  defense  to  an  action  for  rent, 
ud  answered  in  the  negative  the  fol- 
lowing certified  questions:  "Does 
chapter  944  of  the  Laws  of  1920  de- 
prive the  plaintiff  of  his  liberty  or 
property  without  due  process  of  law, 
in  violation  of  article  -1,  §  6,  of  the 
New  York  Constitution,  and  §  1  of  the 
14th  Amendment  of  the  Constitution 
of  the  United  States?  .  .  .  Does 
chapter  944  of  the  Laws  of  1920  con- 
stitnte  the  takinir  of  private  property 
beknising  to  the  plaintiff  for  private 
use  without  just  compensation,  in  vio- 
lation of  article  1,  §  6,  of  the  New  York 
Constitution  7  .  .  .  Does  chapter 
M4  of  the  Laws  of  1920  deny  to  the 
plainti£F  the  equal  protection  of  the 
law,  in  violation  of  the  14th  Amend- 
ment of  the  Constitution  of  the  United 
States?  .  .  .  Does  chapter  944  of 
the  Laws  of  1920  impair  the  obligation 
of  the  contract  between  the  plaintiff 
ud  the  defendant,  in  violation  of 
article  1,  §  10,  of  the  Constitution  of 
the  United  States." 

The  same  holding,  upon  the  same 
aothority,  and  the  same  answer  to  the 
lame  questions,  were  made  by  the 
same  court,  in  respect  to  chapter  947 
of  the  Laws  of  1920,  suspending  tem- 
porarily the  remedy  of  ejectment  to 
recover  real  property  from  tenants,  in 
810  West  End  Ave.  v.  Stem  (1921) 
230  N.  Y.  652,  130  N.  E.  931. 

The  cases  of  People  ex  rel.  Rayland 
Realty  Co.  v.  Fagan  (1920)  194  App. 
Dir.  185, 186  N.  T.  Supp.  23,  and  Peo- 
ple ex  rel.  H.  D.  H.  Realty  Corp.  v. 
tforphy  (1920)  194  App.  Div.  530,  186 
N.  Y.  Supp.  38,  set  out  in  the  earlier 
note,  which  upheld  chapter  942  of  the 
New  York  Laws  of  1920,  which  sus- 
pends temporarily  the  remec^  of  sum- 
mary  proceedings,  have  been,  since 
the  publication  of  such  note,  affirmed, 
without  opinion,  upon  the  authority 
of  People  £x  bel.  Durham  Realty 
COEp.  T.  La  Fetra  (reported  herewith) 
ante,  152,  in  (1921)  ~  N.  Y.  — , 
130  N.  E.  931,  and  in  (1921)  —  N.  Y. 


^  ISO  N.  E.  932,  respectively.  And 
the  opinion  of  the  latter  case  in 
the  appellate  division  was  followed 
in  People  ex  rel.  Ballin  v.  O'Connell 

(1920)  194  App.  Div.  640,  186 
N.  Y.  Supp.  46,  which  was  likewise, 
upon  the  authoritjr  of  the  La  Fktra 
Case,  affirmed,  without  opinion,  in 

(1921)  —  N.  Y.  — ,  130  N.  E.  932. 
Prior  to  the  decision  of  the  court  of 

appeals  in  the  Le  Fetba  Case,  the  New 
York  Rent  -Laws  were  upheld  in  an 
elaborate  opinion  at  special  term  in 
Ullmann  Realty  Co.  v.  Tamur  (1920) 
113  Misc.  638,  185  N.  Y.  Supp.  612. 

Marcus  Brown  Holding  Co.  v.  Feld- 
man  (1920)  269  Fed.  306,  cited  at  page 
1268  in  the  earlier  note  as  upholding 
generally  the  New  York  Rent  Laws  as 
a  valid  exercise  of  the  police  power, 
has  since  been  affirmed  by  the  Supreme 
Court  of  the  United  States  (U.  S.  Adv. 
Ops.  1920-1921,  p.  639,  —  U.  a  — ,  65 
L.  ed.  — ,  41  Sup.  Ct.  Rep.  465),  upon 
the  principles  laid  down  in  BLOCK  v. 
HiBSH  (reported  herewith)  ante,  166. 

It  is  specifically  held  by  the  Supreme 
Court  in  the  Feldman  Case  that  the 
suspension  until  November  1,  1922,  in 
cities  having  a  population  of  1,000,000 
or  more,  and  in  cities  in  a  county  ad- 
joining such  city,  of  the  right  to  re< 
cover  possession  of  real  property  occu- 
pied for  dwelling  purposes,  except 
where  the  person  holding  over  is  ob- 
jectionable, or  where  the  landlord 
seeks  to  occupy  the  premises  as  a 
dwelling  for  himself  and  his  family,  or 
intends  to  demolish  the  building  and 
construct  a  new  one  (providing  the 
tenant  or  occupant  is  ready,  willing, 
and  able  to  pay  a  reasonable  rent),  as 
was  done  by  two  of  such  laws,  viz., 
Laws  1920,  chaps.  942  and  947,  is  not 
repugnant  to  the  contract  or  due  proc- 
ess of  law  clauses  of  the  Federal  Con- 
stitution, even  as  applied  to  a  case 
where,  before  the  passage  of  such 
statute,  another  lease  of  the  premises 
had  been  made,  to  go  into  effect  on 
the  day  following  that  when  the  exist- 
ing lease  by  its  terms  e]q>ired,  and 
when  the  lessees  had  contracted  to 
surrender  the  premises.  It  was  fur- 
ther held  by  the  Supreme  Court  in 
this  case  that  there  is  no  unconstitu- 
tional discrimination  in  respect  of  the 
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cities  affected  or  the  character  of  the 
buildinsfs,  in  Laws  1920,  chaps,  942 
and  944,  which  suspended  until  No- 
vember  1,  1922,  the  right  to  recover 
possession  of  real  property  occupied 
for  dwelling  purposes,  although  such 
laws  are  operative  only  in  a  city  hav- 
ing a  population  of  1,000,000  or  more, 
and  in  cities  in  a  county  adjoining 
such  a  city,  and  do  not -extend  to  build- 
ings occupied  for  business  purposes, 
hotel  property,  or  buildings  in  course 
of  erection.  And  it  was  still  further 
held  by  such  court  in  this  case  that 
an  involuntary  servitude  forbidden  by 
U.  S.  Const.,  13th  Amend.,  is  not 
created  by  the  provisions  of  N.  Y. 
Laws  1920,  chaps.  131  and  951,  which 
make  it  a  misdemeanor  for  a  lessor, 
or  any  agent  or  janitor,  intentionally 
to  fail  to  furnish  such  water,  heat, 
light,  elevator,  telephone,  or  other 
service  as  may  be  required  by  the 
terms  of  the  lease,  and  necessary  to 
the  proper  and  customary  use  of  the 
building. 

This  case  was  submitted  with  Block 
V.  HiRSH  (reported  herewith)  ante, 
165,  and  the  same  justices  who  dis- 
agreed with  the  holding  in  that  case 
dissented  in  this,  and  filed  a  dissent- 
ing opinion  to  the  following  effect: 
"Like  that  case  (Block  v.  Hirsh),  it 
involves  the  right  of  a  lessee  of  prop- 
erty— in  this  case  an  apartment  in  an 
apartment  house  in  New  York  city — to 
retain  possession  of  it  under  a  law  of 
New  York,  after  the  expiration  of  the 
lease.  This  case  is  an  emphasis  of 
the  other,  and  the  argument  in  that 
applies  to  this.  It  may  be  more  direct- 
ly applicable,  for  in  this  case  the  po- 
lice power  of  the  state  is  the  especial 
invocation,  and  the  court's  judgment 
is  a  concession  to  it.  And,  as  we 
understand  the  opinion,  in  broader 
and  less  hesitating  declaration  of  the 
extent  and  potency  of  that  power. 
'More  emphasis,'  it  is  said,  'is  laid 
upon  the  impairment  of  the  obligation 
of  the  contract'  than  in  the  Hirsh 
Case.  In  measurement  of  this  as  a  re- 
liance, it  la  said:   'But  contracts  are 
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made  subject  to  this  exercise  of  the 
power  of  the  state  when  otherwise 
justified,  as  we  have  held  this  to  be/ 
The  italics  are  ours,  and  we  estimate 
them  by  the  cases  that  are  cited  in 
their  explanation  and  support.  We  are 
not  disposed  to  a  review  of  the  cases. 
We  leave  them  in  reference,  as  the 
opinion  does,  with  the  comment  that 
our  deduction  from  them  is  not  that  of 
the  opinion.  There  is  not  a  line  in  any 
of  them  that  declares  that  the  explicit 
and  definite  covenants  of  private  indi- 
viduals engaged  in  a  private  and  per- 
sonal matter  are  subject  to  impair- 
ment by  a  state  law,  and  we  submit,  as 
we  argued  in  the  HntSH  Case,  t'lat  if 
the  state  have  such  power— if  its 
power  is  superior  to  article  1,  §  10,  and 
the  14th  Amendment — it  is  superior 
to  every  other  limitation  upon  every 
power  expressed  in  the  Constitution  of 
the  United  States,  commits  rights  of 
property  to  a  state's  unrestrained  con- 
ceptions of  its  interests,  and  any 
question  of  them — remedy  against 
them — is  left  in  such  obscurity  as  to 
be  a  denial  of  both.  There  is  a  con- 
cession of  limitation,  but  no  definition 
of  it;  and  the  reasoning  of  the  opinion, 
as  we  understand  it,  and  its  implica- 
tions and  its  incident,  establish  prac- 
tically unlimited  power.  We  are  not 
disposed  to  further  enlarge  upon  the 
case,  or  attempt  to  reconcile  the 
explicit  declaration  of  the  Constitu- 
tion against  the  power  of  the  state 
to  impair  the  obligations  of  a  con- 
tract, or,  under  any  pretense,  to 
disregard  the  declaration.  It  is  safer, 
saner,  and  more  consonant  with  con- 
stitutional pre-eminence  and  its  pur- 
poses, to  regard  the  declaration  of  the 
Constitution  as  paramount,  and  not  to 
weaken  it  by  refined  dialectics,  or 
bend  It  to  some  impulse  or  emergency 
'because  of  some  accident  of  immedi- 
ate overwhelming  interest  which  ap- 
peals to  the  feelings,  and  distorts 
judgment.'  Northern  Securities  Co.  v. 
United  States  (1904)  193  U.  S.  197, 
400,  48  L.  ed.  679,  726,  24  Sup.  Ct.  Rep. 
436."  G.  V.  I. 
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DEM.  SFIROPLOS,  Appt., 

V. 

SCANDINAVIAN  AMERICAN  BANK  OF  TACOMA  et  al.,  Respts. 


KONSTANTINOS  N.  DIMOS,  Appt., 

V. 

SAME  et  al.,  Respts. 

Wtuhington  Supreme  Court  (JDept.  So,  2)^Auguat  4t  192 tt 
(—  Wash.  — ,  199  Pac  997.) 

Bulk  —  insolyent  —  money  paid  for  draft  as  preferred  daim. 

1,  No  preferred  claim  can  be  established  for  money  paid  to  a  bank  for 
a  foreign  draft  and  placed  in  its  general  fund,  if  the  bank  is  taken  over 
by  a  receiver  before  the  draft  is  paid. 

[Sec  note  on  this  question  beginning  on  page  190.] 


—  special  deposit  —  what  constitutes. 

2.  To  establish  a  special  deposit,  in 
case  of  an  insolvent  bank,  of  money 
paid  to  the  bank  for  a  forei^  draft,  it 
is  necessary  to  show  tiiat  the  money 
went  into  the  receiver's  hands  and 
swelled  the  net  assets  of  the  bank. 

[See  3  R.  C.  L.  B57.] 

—  obligation  on  draft  equal  to  deposit. 

3.  The  obligation  incurred  by  a  bank 
upon  receiving  mqney  paid  for  a  for- 
eign draft  equals  the  money  received,' 


so  that  the  money  does  not  create  a 
special  deposit  if  the  bank  goes  into 
the  hands  of  a  receiver  before  the  draft 
is  accepted  or  paid. 

—  fraud  in  accepting  money  for  draft 
when  insolvent. 

4.  Acceptance  by  a  bank  of  money 
for  a  draft  when  it  is  insolvent  does 
not  constitute  a  fraud  if  it  had  funds 
on  deposit  tg  meet  the  draft  when  it 
was  drawn. 

[See  3  R.  C.  L.  557.] 


Appeal  by  plaintiffs  from  a  judgment  of  the  Superior  Court  for  Pierce 
County  (Card,  J.)  dismissing  consolidated  actions  brought  to  establish 
and  recover  as  preferred  claims  the  amounts  respectively  paid  by  them 
for  drafts  issued  by  the  defendant  bank.  Affirmed, 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Govnor  Teats,  Leo  Teats,    36  R.  I.  70,  85  AtL  281;  Sawyers  v. 


and  Ralph  Teats,  for  appellants: 

The  money  which  the  bank  recovered 
from  plaintiffs  constituted  a  special  de- 
posit. 

Carlson  v.  Kies,  75  Wash.  171,  47 
L.R.A.(N.S.)  317.  134  Pac.  808;  Kies 
V.  Wilkinson,  101  Wash.  340.  172  Pac. 
351;  Hitt  Fireworks  Co.  v.  Scandina- 
vian 'American  Bank,  —  Wash.  — ^  195 
Pac.  13,  196  Pac.  629;  Anderson  v. 
Pacific  Bank,  112  Cal.  698.  32  L.R.A. 
479,  53  Am.  St.  Rep.  228,  44  Pac.  1063; 
Montagu  v.  Pacific  Bank,  81  Fed.  603; 
Titlow  V.  Sundquist,  148  C.  C,  A.  379, 
234  Fed.  613;  Covey  v.  Cannon,  104 
Ark.  550,  149  S.  W.  516;  Shopert  v. 
Indiana  Nat.  Bank,  41  Ind.  App.  474, 
83  N.  E.  514;  Fogg  v.  Tyler,  109  Me. 
109,  39  l'.K-A.(N-S.)  847,  82  AU.  1008, 
AnL  Cas.  191SE.  41;  SUte  v.  Grills, 


Conner,  114  Miss.  363,  L.R.A.igi8A, 
61,  75  So.  131,  Ann.  Cas.  igi8A,  388; 
3  R.  C.  L.  §  145. 

Receiving  money  by  a  bank  when  in- 
solvent is  a  fraud,  and  therefore  a 
trust. 

Widman  v.  Kellogg,  22  N.  D.  396,  39 
L.R.A,(N.S.)  563,  133  N.  W.  1020;  7 
R.  C.  L.  Ti  484,  p.  730;  St.  Louis  & 
S.  F.  R.  Co.  V.  Johnston,  133  U.  S.  566, 
33  L.  ed.  683,  10  Sup.  Ct.  Rep.  390; 
Van  Wee!  v.  Winston.  115  U.  S.  228,  29 
L.  ed.  384,  6  Sup.  Ct.  Ren.  22;  Ambler 
v.  Choteau,  107  U.  S.  586,  27  L.  ed. 
322,  1  Sup.  Ct.  Rep.  556;  Re  Silver,  208 
Fed.  799;  Philadelphia  v.  Aldrich,  98 
Fed.  487;  Real  v.  Somerville,  17  L.R.A. 
291,  1  C.  C.  A.  598,  6  U.  S.  Aop.  14. 
50  Fed.  647;  Wasson  v.  Hawkins,  59 
Fed.  283;  Massey  v.  Fisher,  62  Fed. 
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958;  Richardson  v.  New  Orleans  De- 
benture Redemption  Co.  52  L.R.A.  !67, 
42  C.  C.  A.  619,  102  Fed.  780;  Orme 
V.  Baker,  74  Ohio  St.  337,  113  Am.  St 
Rep.  968,  78  N.  E.  439;  Blake  v.  State 
Sav.  Bank,  12  Wash.  619,  41  Pac.  909. 

The  bank  received  plaintiffs'  money 
without  consideration. 

Widman  v.  Keilogg,  22  N.  D.  396, 
39  L.R.A.(N.S.)  563,  133  N.  W.  1021; 
Whitcomb  v.  Carpenter,  134  Iowa,  227, 
10  L.R.A.(N.S.)  928,  111  N.  W.  825; 
Peak  V.  Elliott,  30  Kan.  156,  46  Am. 
Rep.  90,  1  Pac.  499;  Dolph  v.  Cross,  153 
Iowa,  289,  133  N.  W.  169;  People  v. 
City  Bank,  96  N.  Y.  32;  Massey 
V.  Fisher,  62  Fed.  958;  Chase  & 
B.  Co.  V.  Olmsted,  93  Wash.  306, 
160  Pac.  952;  Cutler  v.  American 
Exch.  Nat.  Bank,  113  N.  Y.  593,  4 
L.R.A.  328,  21  N.  E.  710;  Montagu  v. 
Pacific  Bank,  81  Fed.  602;  Brown  v. 
Sheldon  State  Bank,  139  Iowa,  83.  117 
N.  W.  289;  Nurse  v.  Satterlee,  81  Iowa, 
491,  46  N.  W,  1102. 

Messrs.  Guy  E.  Kellv,  Thomas  Mac- 
Mahon,  and  F.  D.  Oakley,  for  respond- 
ents: 

Upon  the  insolvency  of  the  drawer 
of  a  draft  which  is  not  paid  because  of 
such  insolvency,  the  payee  or  holder 
of  the  draft  is  not  entitled  to  a  prefer- 
ence over  the  other  creditors,  even 
though  the  fund  out  of  which  the  draft 
was  to  have  been  paid  has  come  into 
the  hands  of  the  receiver. 

Grammel  v.  Carmer,  55  Mich.  201. 
54  Am.  Rep.  363,  21  N.  W.  418;  People 
V.  Merchants  &  M.  Bank,  78  N.  Y.  269, 
34  Am.  Rep.  532;  Clark  v.  Toronto 
Bank,  72  Kan.  1,  2  L.R.A.(N.S.)  83, 
115  Am.  St.  Rep.  173,  82  Pac  582; 
Jewett  V.  Yardley,  81  Fed.  920;  Peoi^e 
V.  St.  Nicholas  Bank,  77  Hun,  159,  28 
N.  Y.  Supp.  407. 

There  was  no  deposit  in  this  case  at 
all,  either  general  or  special. 

Bowman  v.  First  Nat.  Bank,  9  Wash. 
614,  43  Am.  St  Rep.  870,  38  Pac.  211; 
Hallam  v.  Tillinghast,  19  Wash.  20.  62 
Pac.  329;  Jewett  v.  Yardley,  81  Fed, 
920. 

The  question  of  insolvency  was  im- 
material. 

Blake  v.  State  Sav.  Bank,  12  Wash. 
619,  41  Pac.  909;  1  Michie,  Banking,  p. 
402;  Stapelton  v.  Odell,  21  Misc.  94, 
47  N.  Y.  Supp.  18;  Rochester  Printing 
Co.  v.  Loomis,  45  Hun,  93;  Williams 
V.  Van  Norden  Trust  Co.  104  App.  Div. 
251,  93  N.  Y.  Supp.  821 ;  Orme  v.  Bak- 
er, 74  Ohio  St  337,  113  Am.  St  Rep. 
968,  78  N.  E.  439;  St  Louis  &  S.  F. 
R.  Co.  V.  Johnston,  18S  U.  S.  666,  S3 


L.  ed.  683,  10  Sup.  Ct.  Rep.  390;  Ter- 
hune  T.  Bank  of  Bergen  County,  34  N. 
J.  Eq.  367;  Williams  v.  Cox,  97  Tenn. 
555,  37  S,  W.  282;  Showalter  v.  Cox. 
97  Tenn.  547,  37  S.  W.  286. 

Assuming  that  either  the  transaction 
itself  created  the  relationship  of  trus- 
tee and  cestui  que  trust,  or  that  a  trust 
ex  maleficio  arose  because  the  bank  was 
insolvent  when  the  transaction  took 
place,  the  facta  absolutely  preclude  a 
recovery. 

1  Bolles,  Banking,  494;  Lanterman 
V.  Travous,  174  111.  459,  51  N.  E,  805; 
Re  Seven  Corners  Bank.  58  Minn.  6, 
59  N.  W.  633;  St  Paul  v.  Seymour,  71 
Minn.  303,  74  N.  W.  136;  Perth  Am- 
boy  Gaslight  Co.  v.  Middlesex  County 
Bank,  60  N.  J.  Eq.  84,  45  Atl.  704; 
Wilson  V.  Cobum,  35  Neb.  530,  53  N. 
W.  466 ;  Rugger  v.  Hammond,  95  Wash. 
85,  163  Pac.  408;  Heidelbach  v.  Camp- 
beU,  95  Wash.  661.  164  Pac  247;  Zim- 
merli  v.  Northern  Bank  &  T.  Co.  Ill 
Wash.  624,  —  A.L.R.  — .  191  Pac.  788; 
Empire  State  Surety  Co.  v.  Carroll 
County.  114  C.  C.  A.  435,  194  Fed,  593; 
Beard  v.  Independent  Dist  31  C.  C.  A. 
562,  60  U.  S.  App.  372,  88  Fed.  375. 

Main,  J.,  delivered  the  opinion  of 
the  court: 

These  two  cases  in  the  superior 
court  were  consolidated  for  the  pur- 
pose of  trial,  and  are  presented  here 
upon  the  record  there  made.  The 
plaintiffs,  hy  their  actions,  sought 
to  establish  and  recover  as  preferred 
claims  the  sums  which  they  had  re- 
spectively paid  for  drt^ts  Issued  by 
the  bank,  which  a  few  days  later 
was  closed  by  the  bank  commis- 
sioner and  placed  in  the  hands  of  a 
receiver.  At  the  conclusion  of  the 
trial  the  court  dismissed  the  actions, 
and  the  plaintiffs  appealed. 

The  case  of  Dem.  Spiroplos  will 
be  considered  first,  and  the  facts  of 
that  case  essentially  to  be  stated  are 
these:  On  the  11th  day  of  Jan- 
uary, 1921,  Spiroplos,  a  Greek  res- 
ident of  Tacoma,  went  to  various 
banks  in  that  city  for  the  purpose 
of  ascertaining  where  he  could  get 
the  best  rate  of  exchange  for  the 
purchase  of  a  $10,000  draft  on 
the  National  Bank  of  Greece.  On  the 
following  day  he  purchased  the 
draft  from  the  Scandinavian  Amer- 
ican Bank  of  that  city,  and  in  pay- 
ment thereof  indorsed  to  the  bank 
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B  cashier's  check  drawn  by  another 
bank  in  the  same  city.  The  Scandi- 
navian Americ&n  Bank  in  the  cus- 
tomary form  drew  a  draft  on  the 
National  Bank  of  Greece  at  Athens 
for  132.460  drachmas  (Greek  mon- 
ey).  At  the  same  time  the  Scandi- 
navian American  Bank  drew  a  draft 
in  favor  of  the  Guaranty  Trust 
Company  of  New  York  upon  the 
National  Park  Bank  of  the  same 
city  to  meet  the  draft  which  it  had 
drawn  upon  the  Greek  bank.  The 
National  Park  Bank  was  the  Scandi- 
navian Bank's  New  York  corre- 
spondent, but  that  bank  was  not  a 
correspondent  of  Ihe  Bank  of 
Greece.  The  Guaranty  Trust  Com- 
pany was  such  a  correspondent.  The 
money  represented  by  the  cashier's 
check  which  the  Scandinavian  Bank 
received  for  the  draft  on  Greece 
went  into  its  general  funds.  On 
Janoaiy  15, 1921,  the  bank  commis- 
sioner, finding  that  the  Scandina- 
vian American  Bank  was  insolvent, 
took  charge  of  its  affairs  for  the 
purpose  of  liquidation.  The  Na- 
tional Park  Bank  of  New  York  was 
notified  of  this  fact,  and  it  declined 
to  pay  the  draft  drawn  upon  it. 

Had  the  bank  examiner  not  taken 
over  the  affairs  of  the  Scandinavian 
Bank,  Spiroplos  would  have  re- 
ceived credit  in  the  Greek  bank  for 
the  number  of  drachmas  represent- 
ed by  the  draft,  because  the  draft 
drawn  in  favor  of  the  Guaranty 
Trust  Company  upon  the  National 
Park  Bank  would  have  been  paid  in 
doe  course,  there  being  funds  in 
that  bank  sufficient  to  meet  it.  On 
January  17, 1921,  the  National  Park 
Bank  charged  off  the  deposit  which 
the  Scandinavian  Bank  had  with  it 
against  certain  liabilities.  Between 
the  time  when  the  draft  was  pur- 
chased and  the  time  when  the  bank 
examiner  took  over  the  affairs  of  the 
Scandinavian  Bank  there  was  in  the 
vanlto  of  that  bank  more  than  suf- 
ficient money  to  cover  it.  Spiroplos 
presented  a  claim  to  the  receiver  of 
the  Scandinavian  Bank,  seeking  to 
have  a  preferred  claim  in  the  money 
that  he  had  paid  for  the  draft.  The 
receiver  diaallowed  the  claim  as  a 


183 


i9$  Pao.  »7.) 

preferred  claim,  and  allowed  it  as  a 
general  claim.  The  present  action 
was  brought  to  establish  and  re- 
cover the  money  paid  over  to  the 
banlc,  as  a  preferred  claim. 

The  principal  question  in  the  case 
is  whether,  when  Spiroplos  pur- 
chased the  draft  and  paid  for  it  with 
a  cashier's  check,  which  we  will 
treat  as  equivalent  to  cash,  the 
transaction  was  one  whereby  the 
money  going  into  the  Scandinavian 
Bank  became  a  special  deposit.  If 
it  were  a  special  deposit,  the  right 
to  recover  would  exist.  Where  it  is 
thought  to  establish  that  the  deposit 
was  special,  the  theory  of  the  action 
necessarily  is  the  same  as  though 
the  action  were  to  recover  proper^, 
and  the  fact  that  it  is  sought  to  re- 
cover property  in  a  changed  or  subr 
stituted  form  does  not  change  the 
ground  of  recovery. 

In  order  to  establish  a  special  de- 
posit, upon  which  the  action  is  predi- 
cated, it  was  necessary  for  Spiroplos 
to  show  that  the  Ba.,Ui^pe«n 
money  which  he  deno»ii-wii«t 
paid  into  the  bank 
at  least  came  into  the  hands  of  a  re- 
ceiver in  a  substituted  form,  and 
that  it  swelled  the  net  assets  thereof. 
Rugger  V.  Hammond,  95  Wash.  85, 
163  Pac.  408;  Zimmerli  v.  Northern 
Bank  A  Trust  Co.  Ill  Wash.  624, 
—  A.L.R.  — ,  191  Pac.  788.  It  may 
be  assumed  that  Spiroplos's  money 
passed  into  the  hands  of  a  receiver 
in  a  substituted  form,  but  the  more 
serious  question  is  whether  It  in- 
creased the  net  assets  of  the  bank. 

The  receiving  of  money  on  deposit 
by  a  bank  does  not  ordinarily  swell 
its  assets,  because  it  creates  a  debt 
of  the  bank  to  the  depositor  equal 
to  the  amount  of  the  money  so  re- 
ceived. In  the  Rugger  Case  it  was 
said,  speaking  of  the  money  there 
involved:  "True;  this  money  in  a 
sense  went  into  the  assets  of  the 
tru£it  company,  but  so  does  all  mon- 
ey which  is  deposited  in  a  bank, 
since  title  thereto  passes  to  the  bank. 
It  is  not  enough,  however,  for  our 
present  purpose  that  the  money 
physically  became  a  part  of  the 
trust  company's  assets ;  it  must  have 
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actually  swelled  the  net  assets  of  the 
trust  company  and  passed  in  some 
form  to  the  hands  of  the  receiver. 
Manifestly  the  receiving  of  money 
on  deposit  by  a  banlc  does  not  ordi- 
narily swell  its  assets,  for  it  creates 
a  debt  of  the  bank  equal  to  the 
amount  so  received." 

The  question,  then,  arises  wheth- 
er, when  the  banlc  received  Spirop- 
los's  money  and  issued  the  draft,  it 
created  an  obligation  on  the  bank 
equal  to  the  amount 

money'p.ld  for    of     mOHCy     SO  re- 
draft     pre-        rpivf>d      If  it  did 
fvrred  claim.         WSlveu.      ^J-  *»- 

the  rule  of  the  cases 
just  cited  would  control.  The  bank, 
by  drawing  and  delivering  the  draft, 
thereby  agreed  that  if  it  be  duly 
presented  it  would  be  accepted  and 
paid  by  the  drawee,  and  in  case  of 
default,  if  notified  of  the  dishonor, 
would  pay,  it.  The  drawee  entered 
into  no  contract  relations  until  the 
draft  had  been  accepted  by  it.  Up 
to  that  time  the  payee  looked  exclu- 
sively to  the  drawer  for  his  protec- 
tion. In  Grammel  v.  Carmer,  55 
Mich.  201,  54  Am.  Rep.  363,  21  N. 
W.  418,  -in  the  opinion  written  by 
the  late  Judge  Cooley,  it  was  said: 
"The  drawer,  by  drawing  and  de- 
livering the  paper  to  tiie  payee, 
agrees  that  if  duly  presented  it  shall 
be  accepted  and  i>aid  by  the  drawee, 
and  that  in  default  thereof  he  will, 
if  duly  notified  of  the  dishonor,  pay 
it  himself.  The  drawee  enters  into 
no  contract  relations  with  the  payee 
in  respect  to  it  until  it  is  presented 
to  him,  nor  then,  unless  he  does  so  by 
acceptance.  If  he  accepts,  he  under- 
takes to  pay  according  to  the  terms 
of  the  bill  or  of  the  acceptance;  but 
up  to  the  time  of  that  act  the  payee 
looks  exclusively  to  the  drawer  for 
his  protection." 

In  Clark  v.  Toronto  Bank,  72  Kan. 
1,  2  L,R.A.(N.S.)  83,  115  Am.  St. 
Rep.  173,  82  Pac.  582,  a  resident  of 
the  state  of  Iowa  sold  some  cattle 
in  Woodson  county,  Kansas,  through 
an  agent  there,  who  accepted  in  pay- 
ment a  check  drawn  on  the  Bank  of 
Toronto,  in  that  county.  The  agent 
presented  the  check  at  the  bank,  and 
upon  his  request  was  given  in  pay- 


ment a  draft  payable  to  the  order 

of  his  principal  drawn  by  the  Toron- 
to Bank  upon  a  Ka;nsas  City  bank 
against  a  fund  on  deposit  there  to 
its  credit.  Shortly  afterwards  the 
Toronto  Bank  was  closed  by  the 
bank  commissioner,  and  in  due 
course  of  time  a  receiver  was  ap- 
pointed. A  draft  was  presented  for 
payment  to  the  Kansas  City  bank, 
which,  having  notice  of  the  failure  of 
the  issuing  bank,  refused,  for  that 
reason,  to  pay  it.  The  holder  of  the 
draft  brought  an  action  against  the 
receiver,  and  sought  to  recover  from 
him  the  full  amount  of  the  draft  up- 
on the  theory  that  he  was  entitled 
to  a  preference.  It  was  said:  "In 
the  petition  an  attempt  was  made  to 
give  the  transaction  described  the 
color  of  a  special  deposit,  or  a  con- 
tract for  the  transferring  of  a  fund 
in  specie  from  Toronto  to  the  plain- 
tiff's home  in  Iowa.  As  clearly  ap- 
pears from  the  statement  made, 
however,  the  facts  will  not  bear  that 
construction.  The  transaction  was 
the  ordinary  one  of  the  purchase  of 
a  draft  for  convenience  in  the  re- 
mitting of  money,  and  the  giving  to 
it  of  a  different  name  cannot  alter 
its  essential  character." 

In  Jewett  v.  Yardley  (C.  C.)  81 
Fed.  920,  it  was  held  that  the  rela- 
tion between  the  bank  and  the  hold- 
er of  drafts  issued  by  it  was  that  of 
debtor  and  creditor,  and  that  the 
holder  of  the  draft  upon  the  bank 
that  had  become  insolvent  was  not 
entitled  to  a  preference.  It  follows, 
therefore,  that  the  relation  between 
Spiroplos  and  the  Scandinavian 
Bank  after  the  transaction  of  the 
purchase  of  the  drafts  was  that  of 
debtor  and  creditor,  and  therefore 
the  deposit  was  not  o 
special,  because  the  dp"ft  eunai  to 
net  assets  of  the 
bank  were  not  augmented  by  the 
transaction.  The  case  of  Carlson  v. 
Kies,  75  Wash.  171,  47  L.R.A.(N.S.) 
317, 134  Pac.  808,  is  distinguishable. 
There  the  money  was  placed  in  the 
bank  to  be  held  until  the  return  of 
proper  vouchers  from  heirs  of  an 
estate,  who  lived  in  Sweden,  and  a 
receipt  issued  for  the  money.  It 
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wu  Held  that  it  was  the  <^viou8  in- 
tent fff  both  parties  to  the  transac- 
tion to  make  a  special,  and  not  a 
general,  deposit. 

In  the  present  case  the  facts  will 
not  bear  the  inference  that  it  was 
the  intention  of  the  parties  to  make 
the  deposit  special.    In  the  briefs 
Mud  in  the  argument  the  transaction 
was  referred  to  as  a  purchase  of 
Greek  money;  but  it  was  an  ordi- 
nary transaction,  by  which  Spiro- 
plos  desired  to  have  money  placed 
to  his  credit  in  Greece,  and  the  fact 
that  the  appellant  may  have  thought 
he  was  purchasing  Greek  money 
does  not  change  its  essential  nature. 
Upon  the  trial  the  appellant  offered 
to  prove  that  the  bank  was  insolvent 
on  the  day  the  deposit  was  received, 
and  for  this  reason  a  fraud  was 
worked  upon  him.    Error  is  as- 
signed upon  this  ruling,  but  it  does 
not  seem  to  be  specially  relied  upon, 
though  argued  to  some  extent,  both 
orally  and  in  the  briefs.  There  was 
no  error  in  this  rul- 
Z^piJmmom  ing-    Of  the  cases 
I*'  i^Kt  ^®  appel- 

***  *** '         lant  the  one  most 
nearly  in  point  is  that  of  Widman 
V.  KeUogg,  22  N.  D.  396,  39  L.R.A. 
(N.S.)  563,  133  N.  W.  1020,  but 
that  case  is  different  in  its  facts. 
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iff  P»e.  ff?.) 

There  the  bank  had,  at  the  time  it 
drew  the  draft,  no  money  on  deposit 
with  the  drawee;  and  it  was  ^ere 
said  that,  under  the  facts  of  that 
case,  the  cash  assets  of  the  insolvent 
bank  were  enhanced  by  the  receipt 
of  the  money.  As  above  pointed  out, 
under  the  doctrine  of  this  court  aa 
stated  in  the  case  of  Rugger  v.  Ham- 
mond, supra,  the  net  cash  assets  of 
the  Scandinavian  Bank  were  not  en- 
hanced. 

The  case  of  Dimos  is  in  all  essen- 
tial p&rticulars  the  same  as  that  of 
Spiroplos,  and  it  is  not  necessary 
to  discuss  this  case  in  detail,  as  the 
result  in  both  cases  must  be  the 
same. 

The  judgment  in  each  case  will  be 
affirmed. 

Parker,  Ch.  J.,  and  Mackintosh, 
Mitchell,  and  Tolnuuiy  JJ.,  concur. 

Petition  for  rehearing  denied. 

VOTE. 

The  question  involved  in  the  re- 
ported case  (Spiroplos  v.  Scandi- 
navian American  Bank,  ante,  181), 
as  to  trust  or  preference  in  respect  of 
money  used  to  purchase  exchange,  is 
discussed  in  the  note,  to  Legnite  v. 
Mechanics  &  M.  Nat.  Bank,  post,  190. 


ANGELO  LEGNITI,  Respt., 
v, 

MECHANICS  &  METALS  NATIONAL  BANK  OF  NEW  YORK,  Ixor 

pleaded,  etc.,  Appt. 

New  Torle  Conrt  of  AppeaU  — March  1,  1021, 
(230  N.  Y.  415,  130  N.  B.  597.) 

Bank  —  telegraph  transmission  of  credit  —  trust. 

1.  The  payment  of  money  to  a  bank  for  transmission  to  a  foreign 
country  by  telegraphic  draft  on  a  foreign  credit  is  a  mere  purchase  and 
sale,  creating  no  trust  relation  between  buyer  and  seller. 

[See  note  on  this  question  beginning  on  page  190.] 

—  sale  of  foreign  exchange  —  trust.  —  undertaking  to  transmit  money  — 

2  The  sale  by  a  bank  of  a  draft  on  trust, 

a  foreign   correspondent  creates  no  3.  A  bank  undertaking  to  transmit  a 

trust  relationship  between  it  and  the  specified  sum  of  money  to  a  person 

parcfaaser  abroad  is  the  agent  of  the  sender,  and 
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■nntil  the  money  is  sent  the  bank  holds 
;  it  as  agent  or  trustee  for  the  sender. 
—  transfer  of  credit  —  iAsolvency  — 
ris:ht  to  follow  fund. 
4.  One  who,  after  bargaining  for 
transmission  of  money  to  a  foreign 
country  by  cable,  accepts  and  pays  a 
bill  reciting.  Bought  cable  transfer  to 


pay  the  money  to  a  specified  bank,  ad- 
vice to  be  forwarded  by  cable,  thereby 
merely  purchases  the  credit  transfer, 
and  the  money  paid  by  him  passes  to 
the  other  person,  free  from  any  trust 
in  case  the  transferrer  becomes  in- 
solvent without  transferring  the 
credit 


Appeal  by  the  defendant  bank,  from  a  judgment  of  the  Appellate 
Division  of  the  Supreme  Court,  First  Department,  reversing  a  judgment 
of  a  Special  Term  for  New  York  County  in  favor  of  defendants  in  an 

action  brought  to  impress  a  trust  upon  the  proceeds  of  a  check  deposited 
in  the  defendant  bank  and  to  compel  pajonent  thereof,  with  interest. 
Reversed. 

The  facts  sufficiently  appear  in  the  opinion  of  the  court. 
Mr.  Frank  M.  Patterson,  for  appel-    Y.  Supp.  979,  affirmed  on  opinion  be- 


lant: 

There  was  no  relation  of  trust  or 
quasi  trust  or  agency  between  plalntiif 
and  Bolognesi  &  Company;  the  purchase 
price  of  the  cable  transfer  became  their 
property  against  which  plaintiff  re- 
,  ceived  their  obligation  that  the  trans- 
fer would  be  made  at  Naples.  The 
transaction  created  the  relation  of  debt- 
or and  creditor. 

Strohmeyer  &  A.  Co.  v.  Guaranty 
Trust  Co.  172  App.  Div.  16,  157  N.  Y. 
Siipp.  955;  People  ex  rel.  Zotti  v.  Flynn, 
135  App.  Div.  276, 120  N.  Y,  Supp.  511; 
Taussig  V.  Carnegie  Trust  Co.  213  K. 
y.  627,  107  N.  E.  1086;  Equitable 
Trust  Co.  V.  Keene,  111  Misc.  546,  183 
N.  Y.  Supp.  699;  Oshinsky  v.  Taylor, 
172  N.  Y.  Supp.  231. 

Even  if  the  purchase  price  of  the 
cable  transfer  could  be  treated  as  a 
trust  fund  belonging  to  the  plaintiff,  he 
has  failed  to  trace  and  identify  the 
fund  in  the  hands  of  the  bank. 

Cavin  v.  Gleason,  105  N.  Y.  256,  11 
N.  E.  504;  Re  Hicks,  170  N.  Y.  195,  63 
N.  E.  276;  Cole  v.  Cole,  54  App.  Div. 
37,  66  N.  Y.  Supp.  314;  Madison  Trust 
Co.  V.  Carnegie  Trust  Co.  167  App. 
•Div.  4,  152  N.  Y.  Supp.  517,  215  N.  Y. 
475,  109  N.  E.  680;  Lebaudy  v.  Carne- 
gie Trust  Co.  90  Misc.  490,  154  N.  Y. 
Supp.  900;  Schuyler  v.  Littlefield,  232 
U.  S.  707,  58  L.  ed.  806,  34  Sup.  Ct.  Rep. 
466. 

The  title  of  the  bank  to  the  money 
in  question,  arising  from  the  asser- 
tion of  its  lien  and  right  of  offset,  is 
superior  to  the  title  of  the  plaintiff, 
even  if  the  money  be  treated  as  a  trust 
fund,  fully  traced  and  identified. 

Newhall  v.  Wyatt,  139  N.  Y.  452, 
36  Am.  St.  Rep.  712,  34  N.  E.  1045; 
Dike  V.  Drexel,  11  App.  Div.  77,  42  N. 


low  in  155  N.  Y.  637.  49  N.  E,  1096; 
Hatch  V.  Fourth  Nat.  Bank,  147  N.  Y. 
184,  41  N.  E.  403;  Stephens  v.  Board 
of  Education,  79  N.  Y.  183,  85  Am.  St. 
Rep.  611;  Carlisle  v.  Norris,  215  N.  Y. 
400,  109  N.  E.  664,  Ann.  Cas.  1917A, 
429;  Goshen  Nat  Bank  v.  State,  141 
N.  Y.  379,  36  N.  E.  316. 

Messrs.  Ralph  S.  Roonda,  Eugene 
Cotigelton,  and  Adolf  A.  Berle,  Jr., 
with  Messrs.  Rounds,  Hatch,  DilUng^. 
ham,  &  Deberoise,  amici  curise,  for 
William  Schall  &  Company: 

No  express  or  constructive  trust  is 
raised  by  payment  of  money  for  a  cable 
transfer. 

Atlantic  Communication  Co.  v.  Zim- 
mermann,  182  App.  Div.  862,  170  N. 
Y.  Supp.  275;  Strohmeyer  &  A.  Co.  v. 
Guaranty  Trust  Co.  172  App.  Div.  16, 
157  N.  Y.  Supp.  955;  Equitable  Trust 
Co.  v.  Keene,  111  Misc.  544,  183  N.  Y. 
Supp.  699;  Musco  v.  United  Surety  Co. 
132  App.  Div.  300,  117  N.  Y.  Supp. 
21;  Gelfand  v.  State  Bank,  172  N.  Y. 
Supp.  99 ;  People  ex  rel.  Zotti  v.  Flynn, 
135  App.  Div.  276,  120  N.  Y.  Supp. 
511;  Oshinsky  v.  Taylor,  172  N.  Y. 
Sunp.  231. 

The  ordinary  transaction  by  which  a 
cable  transfer  is  secured  creates  a  mere 
executory  contract,  subject  to  the  ordi- 
nary rules  applying  to  such  contracts. 

Atlantic  Communication  Co.  v.  Zim- 
mermann,  supra;  Bank  of  China,  Japan 
and  the  Straits  v.  American  Trading 
Co.  [1894]  A.  C,  266,  63  L.  J.  P.  C. 
N.  S.  92,  6  Reports,  494,  70  L.  T.  N.  S. 
849;  Bank  of  British  N.  A.  v.  Cooper, 
137  U.  S.  473,  34  L.  ed.  759,  11  Sup.  Ct. 
Rep.  160;  Jos.  Leete&  Sons  v.  Direction 
der  Disconto  Gesellschaft,  85  L.  J.  K. 
B.  N.  S.  281.  [1916]  W.  N.  13,  114 
L.  T.  N.  S.  332,  32  Times  L.  B.  168; 
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109  AtL  741;  Husted  v.  Craig.  36 
N.  Y.  221 ;  Higgins  t.  Delaware  &  L. 
k  W.  R.  Co.  60  N.  Y.  553;  TayloT  v. 
Saxe,  134  N.  Y.  67,  31  N.  E.  258;  Gra- 
ham  T.  Graham,  134  App.  Div.  777, 
119  N.  Y.  Supp.  1013;  Browne  v.  Pat- 
terson, 36  App.  Div.  167,  65  N.  Y.  Supp. 
404;  Norton  v.  Dreyfuas,  106  N.  Y. 
M,  12  N.  £.  428. 

If  it  is  preferred  to  consider  cable 
transfer  transaction  aa  sales,  they  are 
executory  sales  even  though  the  full 
parcbase  price  is  paid  in  advance,  since 
an  important  act  is  to  be  performed 
SB  a  condition  precedeut  to  vesting  of 
title.  In  any  case  the  purchase  price 
Tests  absolutely  in  the  banker,  subject 
to  rights  of  the  customer  upon  default 
in  delivery. 

Equitable  Trust  Co.  v.  Keene,  111 
Misc.  544.  183  N.  Y.  Sunp.  679;  Bank 
of  China,  Japan  and  the  Straits  v. 
American  Trading  Co.  [1894]  A.  G. 
266,  63  L.  J.  P.  C.  N.  S.  92,  6  Reports, 
494.  70  L.  T.  N.  S.  849;  Pope  v,  Allis, 
115  U  S.  863,  29  L.  ed.  393,  6  Sup.  Ct 
Rep.  69;  Meader  v.  Cornell,  68  N.  J.  L. 
375,  33  Atl.  960;  Freer  v.  Denton,  61 
N.  Y.  492;  Flandrow  v.  Hammond,  148 
N.  Y.  129,  42  N.  E.  611;  Chapman  v. 
Brooklyn,  40  N.  Y.  372. 

Messrs.  Marray,  Prentice  &  Aldrich 
for  intervener  Equitable  Trust  Com- 
pany. 

Messrs.  Weschler  &  Kohn  for  re- 
spondent. 

Crane,  J.,  delivered  the  opinion  of 
the  court: 

It  has  loner  been  an  established 
custom  among  banks  and  financial 
institutions  to  sell  credit  usually 
represented  by  draft  or  check.  Thus 
a  bank  having  a  credit  with  a  cor- 
respondent in  a  foreign  country  will 
sell  its  draft  or  che(^,  dravra  upon 
such  correspondent,  to  a  purchaser 
who  desires  to  make  a  foreign  pay- 
ment The  draft  is  not  the  credit, 
but  represents  the  credit,  or,  in  oth- 
er words,  it  is  a  notification  to  the 
correspondent  or  foreign  represen- 
tative to  pay  the  money  as  directed. 
The  draft  is  a  direction  to  pay.  It 
is  not,  itself,  money  or  credit.  It  is 
simply  used  as  such.  The  money 
paid  the  bank  by 
SSS2^  the  purchaser  of  the 
neiwMv^  draft  becomes  the 
bank's  money.  The 
transaction  is  that  pf  purchase  and 
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aale.  No  trust  relationship  is  estab- 
lished. Taussig  V.  Carnegie  Trust 
Co.  213  N.  Y.  627, 107  N.  E.  1086. 
•  This  practice  of  selling  credit  by 
means  of  drafts  or  checks  grew  up 
among  merchants  and  bankers  with 
the  expansion  of  trade  and  the  ne- 
cessities of  commerce.  With  the  in- 
crease of  foreign  trade  and  the 
development  of  international  rela- 
tionships, communication  by  cable 
and  wireless  met  the  insistent  de- 
mands for  haste  and  despatch.  Thus 
the  custom  has  developed  of  selling 
credit  to  be  established  by  cable  or 
wireless.  A  purchaser  does  not  re- 
ceive a  draft  or  check  which  is  to  be 
transmitted  by  mail,  but  pays  for  a 
credit,  which  will  be  given  him  in 
the  foreign  country  by  an  immedi- 
ate cable  or  wireless  from  the  seller 
to  his  correspondent  at  the  foreign 
point.  The  thing  sold  is  the  same 
in  the  case  of  the  cable  or  wireless 
transaction  as  in  the  case  of  the 
draft  or  check.  It  is  the  credit  of 
the  bank  or  seller.  The  means  of 
establishing  or  transmitting  the 
credit  is  simply  an  incident  of  the 
transaction.  In  the  one  case,  it  is 
a  formal  paper  drawn  up  and  signed 
by  the  seller,  directing  his  foreign 
correspondent  to  make  payment  of 
the  amount  and  to  the  person  there- 
in stated.  In  the  other  case,  it  is  a 
similar  direction  transmitted  by 
cable  or  wireless.  Cable  transfers, 
therefore,  mean  a  method  of  trans- 
mitting money  by  cable  wherein  the 
seller  engages  that  he  has  the  bal- 
ance at  the  point  on  which  the  pay- 
ment is  ordered,  and  that  on  receipt 
of  the  cable  directing  the  transfer 
his  correspondent  at  such  point  will 
make  payment  to  the  beneficiary  de- 
scribed in  the  cable,  .telegraph 
All  these  transac-  troi.»mtMio«  of 
tions  are  matters  of 
purchase  and  sale,  and  create  no 
trust  relationships.  Strohmeyer  & 
A.  Co.  V.  Guaranty  Trust  Co.  172 
App.  Div.  16,  157  N.  Y.  Supp.  955; 
Katcher  v.  American  Exp.  Co.  —  N. 
J.  — ,  109  Atl.  741 ;  Whitaker,  For- 
eign Exch.  §  26,  p.  89. 

In  some  of  the  cases  this  purchase 
of  a  cable  transfer  is  referred  to  as 
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a  contract.  Bank  of  British  N.  A. 
V.  Cooper,  137  U.  S.  473,  34  L.  ed. 
759,  11  Sup.  Ct  Rep.  160;  Bank  of 
China,  Japan,  and  the  Straits  y. 
American  Trading  Co.  [1894]  A.  C. 
266,  63  L.  J.  P.  C.  N.  S.  92,  6  Re- 
ports, 494.  70  L.  T.  N.  S.  849;  At- 
lantic Communication  Co.  v.  Zim- 
mermann,  182  App.  Div.  862,  170 
N.  Y.  Supp.  275.  The  terms  of  the 
contract  are  in  such  a  case  that  the 
banker  agrees  to  send  a  cablegram 
establishing  a  credit  with  his  for- 
eign correspondent.  The  contract, 
it  is  said,  is  executory  until  the  cred- 
it has  been  established,  and  that  up- 
on failure  to  send  the  message  the 
customer  may  rescind  the  contract 
and  sue  to  get  back  his  money  or 
else  sue  for  breach  of  contract. 
Whether  the  transaction  be  consid* 
ered  a  purchase  or  an  executory 
contract,  we  need  not  now  deter- 
mine. So  far  as  this  case  is  con- 
cerned, it  is  a  mere  matter  of  no- 
menclature. In  either  case,  the 
money  paid  by  the  customer  to  the 
banker  becomes  the  tatter's  prop- 
erty, and  does  not  establish  a  trust 
relationship;  the  banker  does  not 
hold  the  money  as  agent  or  trustee 
until  the  foreign  credit  is  estab- 
lished. 

There  is  a  marked  distinction  be- 
tween these  transactions  which  I 
have  just  described  and  a  direction 
to  a  bank  or  other  person  to  trans- 
mit a  certain  specific  sum  of  money 
to  a  person  abroad.  In  such  cases 
the  bank  or  transmitter  is  the  agent 

-a.d«.rt«ki.ir  to  ?f  the  person  pay- 
trnnKMit  noner  mg  the  moncy,  and 
■  until  the  money  is 

sent  holds  it  as  agent  or  trustee  for 
the  owner.  Such  were  the  cases  of 
Musco  V.  United  Surety  Co.  132 
App.  Div.  300,  117  N.  Y.  Supp.  21, 
and  People  ex  rel.  Zotti  v.  Flynn, 
135  App.  Div.  276,  120  N.  Y.  Supp. 
511.  In  these  latter  transactions 
the  intention  of  the  payer  is  that 
the  money  he  gives  to  his  agent 
shall  be  sent  abroad.  It  is  the 
amount  which  he  gives  that  is  to  be 
transmitted.  How  it  is  sent  may 
be  immaterial  to  him.  If  there  be 
time,  currency  might  be  purchased 


and  sent.  If  not,  it  may  be  trans- 
mitted in  any  form  recognized  in 
financial  circles.    It  is  not  at  aD 

necessary  that  the  sender  or  agent 
have  credit  in  the  place  to  which  the 
money  is  to  be  sent.  On  the  other 
hand,  in  the  contract  for  credit  it  is 
not  a  specific  sum  which  is  to  be 
sent,  but  rather  a  specific  credit 
which  is  to  be  purchased.  The 
amount  paid  vari^  with  the  market. 
The  actual  thing  that  is  done  by  the 
sender  in  both  of  these  cases  may  or 
may  not  be  the  same,  but  the  prac- 
tice of  the  merchants  and  banks  has 
recognized  a  difference;  so  have  the 
courts.  In  the  case  now  before  us, 
was  tiie  transaction  between  Angelo 
Legniti  and  A.  Bolognesi  &  Com- . 
pany  a  purchase  of  credit  or  the 
direction  to  transmit,  as  the  plain- 
tiff's agent,  a  specific  sum  of  mon- 
ey? It  is  frankly  conceded  by  the 
attorney  for  the  respondent  that  if 
it  be  the  former,  the  plaintiff  has  no 
right  of  recovery.  The  facts,  there- 
fore, must  be  briefly  stated  to  deter- 
mine this  question. 

In  February  of  1914  Alessandro 
Bolognesi  and  Aldo  Bolognesi  were 
copartners  doing  business  in  the 
city  of  New  York  under  the  firm 
name  of  A.  Bolognesi  &  Company. 
The  plaintiff  was  a  banker  at  64 
Mulberry  street  in  tiie  city  of  New 
York,  who  was  in  arrears  in  Naples 
on  account  of  the  failure  of  one 
Caesari  Conti,  and  needed  to  trans- 
fer some  money  to  that  place  at 
once.  He  applied  to  several  bank- 
ing houses  in  New  York  to  obtain 
the  best  rate  for  the  transfer  of 
18,000  lire  to  Naples,  Italy.  On  the 
afternoon  of  February  10,  1914,  he 
made  his  arrangements  for  this  pur- 
pose with  A.  Bolognesi  &  Company. 
He  said  to  their  representatives: 

"I  give  you  the  order  to  cable  this 
money  for  me  to  Italy,  on  condition 
that  you  send  the  cable  immediately, 
to-night,  because,  as  you  know,  on 
account  of  the  failure  of  Csesari 
Conti,  I  am  overdrawn.  I  need  this 
monev  to  reach  Naples  to-morrow." 

A  few  minutes  before  6  o'clock  on 
that  day  a  boy  from  Bolognesi  & 
Company  brought  to  the  plaintiff's 
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office  a  bill,  which  reads  as  fol- 
lows: 

"New  York,  February  10,  1914. 
'Mr.  Angelo  Legniti, 

"Bought  of  A.  Boloxnesi  ft  Go^  62  Wall 
Street 

*%able  txansf  w  to  Italy  to  pay  by  cable 
to  Banca  Commerciale  Italiana,  Napoii, 
advice  to  be  forwarded  by  cable  from  New 
Tork. 

"Lire  18^00  at  6:197-8. ..  .f8.462.87 
*K3abliBK    1.24 


"Fkid  ek  3460  (cash  18.61)  $3,463.61 

"Bolognesi  ft  Co. 

"HaselU 

*Tayinents  required  in  cash  or 
certified  checks,  otherwise  order  if 
accepited,  will  be  executed  after  col- 
lection of  check. 

"It  is  fully  understood  and  agreed 
that  no  liability  shall  attach  to  us 
nor  to  our  correspondent  for  any 
loss  or  damage  in  consequence  of 
ally  delay  or  mistake  in  transmit- 
ting this  message  or  for  any  other 
cause  beyond  our  control." 

Thereupon  the  plaintiff  delivered 
to  the  messenger  a  certified  check 
for  $3,450  indorsed  to  A.  Bolognesi 
&  Company,  and  $13.61  in  cash. 
This  check  was  deposited  the  next 
day  by  A.  Bolognesi  &  Company  in 
its  account  in  the  Mechanics  & 
Metals  National  Bank  of  New  York, 
collected  and  credited  to  the  account 
of  the  depositor.  The  cable  credit 
was  never  transmitted,  as  on  the 
11th  day  of  February  A.  Bolognesi 
k  Company  made  a  general  assign- 
ment for  the  benefit  of  creditors. 
Later,  in  March  of  1914,  a  petition 
in  bankruptcy  was  filed  against 
them,  resulting  in  the  election  on 
the  14th  day  of  August,  1915,  of 
the  trustees,  parties  to  this  litiga- 
tion. On  the  10th  day  of  February, 
1914,  the  firm  of  A.  Bolognesi  & 
Company  was  indebted  to  the  de- 
fendant the  Mechanics  &  Metals  Na- 
tional Bank  of  New  York,  in  the 
sum  of  $51,329.90  for  moneys  ad- 
vanced, secured  by  discounts,  ac- 
ceptances, and  notes.  There  was  a 
badance  on  deposit  with  the  def  end- 
ant  Uie  Mechfmics  &  Metals  Nation- 
al Bank  of  New  York,  to  the  credit 
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of  A.  Bolognesi  &  Company  of 
$18,985.05,  which  was  increased  by 
the  deposit  of  the  check  delivered  by 
the  plaintiff  to  A.  Bolognesi  &  Com- 
pany and  $6,241.65  in  addition 
thereto.  This  amount  was  reduced 
by  three  checks  aggregating  $732.94. 
As  against  this  balance  due  to  its 
depositor,  the  defendant  bank  claims 
the  right  to  offset  under  the  Bank- 
ruptcy Law  the  indebtedness  of  A. 
Bolognesi  &  Company  as  above 
stated. 

This  action  has  been  brought  by  ' 
Angelo  Legniti  upon  the  theory  that 
A.  Bolognesi  &  Company  became  his 
agents  for  the  sending  of  18,000  lire 
to  Naples,  Italy;  and  that  as  the 
money  was  not  sent,  he  may  recover 
it  from  the  bank,  into  whose  posses- 
sion it  can  be  traced.  The  bank,  he 
claims,  holds  it,  charged  with  a  trust 
to  pay  it  to  him ;  it  is  his  money,  he 
says,  as  he  never  lost  title  to  it. 
We  do  not  think  there  is  evidence 
here  of  any  trust. 

It  was  stated  by  Alessandro  Bo- 
lognesi in  his  examination  as  fol- 
lows: 

Q.  As  I  understand  it,  you  sold 
for  a  given  number  of  American  dol- 
lars a  certain  number  of  lire  to  be 
delivered  in  Italy  to  somebo*^  else? 

A.  To  he  transferred  from  my  ac- 
count. 

Q.  That  was  the  transaction  in 
this  particular  matter? 

A.  That  was  the  regular  transac- 
tion. 

Q.  What  is  the  difference  between 
that  and  the  sale  of  a  draft  for  so 
many  lire  credit  in  Italy  ? 

A.  Only  that  the  draft  is  advised 

by  mail  and  this  is  advised  by  cable. 

It  will  be  noted  that  the  bill  pre- 
sented to  the  plaintiff  late  in  the 
afternoon  of  February  10th,  above 
quoted,  upon  which  the  plaintiff 
parted     with  his 
money,  stated  that  -*J3r,!!« 
he,  Mr.  Angelo  Leg-  in».oiv«iicT- 
niti,  bought  of  A.  f  nnd. 
Bolognesi  &  Com- 
pany cable  transfer  to  Italy, — to  pay 
by  cable  to  Banca  Conomerciale  Ital- 
iana.   Thia  was  not  the  case  of  a 
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Specific  sum  of  American  money  be- 
ing sent  to  Naples  after  being  ex- 
changed for  lire.  It  was  a  case  of 
18,000  lire  being  needed  in  Naples 
and  the  purchase  of  A.  Bolog- 
nesi  &  Company's  credit  with  the 
Banca  Commerciale  Italiana  for  this 
amount,  which  credit  was  to  be  used 
by  and  for  the  benefit  of  I^egniti. 
The  money  was  not  to  be  sent  to  the 
Banca  Commerciale  Italiana  for 
Legniti.  It  was  A.  Bolognesi  & 
Company,  who  on  February  10, 
1914,  had  either  money  or  credit  at 
the  Banca  Commerciale  Italiana  of 
Naples,  the  use  of  which  for  com- 
pensation was  sold  and  transferred 
to  the  plaintiff. 

We  are  naturally  impressed,  as 
anyone  must  be,  with  the  fact  that 
the  plaintiff  gave  his  money  to  es- 
tablish a  relative  value  or  worth  in 
Naples,  and  that  the  receiver  kept 
the  money  and  did  not  deliver  the 
value,  and  that  this  money  the  bank 
now  holds.  Why  should  not  the 
plaintiff  get  it  bade?  Upon  the  fail- 
ure of  A.  Bolognesi  &  Company 
many  claims  sprang  into  existence 
beside  this  of  the  plaintiff,  and  it  is 
the  duty  of  the  courts  as  far  as  pos- 


sible to  adjust  -tiiese  relationahipB 
according  to  well-established  prin- 
ciples, usages,  and  customs. 

The  Mechanics  &  Metals  National 
Bank  of  New  York  also  had  given 
money  or  money  value  to  A.  Bolog- 
nesi &  Company  and  has  a  claim 
for  $51,329.90.  There  were  also 
many  other  claimants  to  the  assets. 
To  establish  a  rule  that  in  a  case  like 
this  the  plaintiff  becomes  a  pre- 
ferred creditor,  that  the  transaction 
is  in  the  nature  of  a  trust,  and  that 
checks  deposited  with  banks  upon 
the  purchase  of  credit  are  trust 
funds  held  for  certain  and  specified 
purposes,  is  apt  to  lead  to  much  con- 
fusion, especially  when  tiiose.  who 
have  developed  iAds  method  of  doing 
business  into  a  well-established  cus- 
tom have  never  treated  them  as 
such. 

The  judgment  of  the  Appellate 
Division  must  therefore  be  reversed, 
and  that  of  the  trial  court  affirmed, 
with  costs  in  this  court  and  in  the 
Appellate  Division. 

Hiscock,  Ch.  J.,  and  Hogan,  Car- 
dozo,  Pound,  McLaughlin,  and  An- 
drews, JJ.,  concur. 


ANNOTATION. 


Trust  or  preferotce  in  respect  of  money  used  to  purchase  exchjuige  or  to  h0 

truumitteda 


I.  In  ereneral,  190. 
II.  Fraud  in  selling  draft,  194. 
III.  Transmission  ai  money,  196. 

/,  In  general. 

So  far  as  practicable  the  present 
note  has  been  confined  to  the  ordinary 
case  of  the  purchase  of  a  draft  for 
the  purpose  of  remitting  money,  and 
the  payments  therefor  either  in  cash 
or  by  the  purchaser's  check.  In  accord 
with  this  limitation,  cases  in  which 
collections  have  been  made  by  banks 
and  a  draft  drawn  to  remit  for  the 
collection  have  in  general  been  ex- 
cluded. The  right  to  collateral  or  to 
a  lien  thereon  in  the  hands  of  the 
drawee  bank  has  also  been  excluded. 

The  cases  adhere  {generally  to  the 
principle  that  in  the  absence  of  fraud 


the  purchaser  of  a  draft  of  an  in- 
solvent bank,  for  which  he  pays  cash, 
is  not  entitled  to  a  preference  over 
general  creditors  in  the  insolvency 
proceeding.  Rosenthal  v.  Mastin  Bank 
(1879)  17  Blatchf.  318,  Fed.  Cas.  No. 
12,063;  Harrison  v.  Wright  (1885)  100 
Ind.  616,  60  Am.  Rep.  805;  Grammel  v. 
Carmer  (1884)  66  Mich.  201,  64  Am. 
Rep.  363,  21  N.  W.  418;  SpntOPLOs  v. 
Scandinavian  American  Bank  (re- 
ported herewith)  ante,  181.  See 
Legniti  v.  Mechanics  &  Metals  Nat. 
Bank  (reported  herewith)  ante,  185. 

This  is  held  to  be  the  rule  also  where 
the  draft  is  paid  for  by  a  check  on  the 
insolvent  bank.    Jewett  v.  Yardley 
(1897)    81    Fed.   920;   Harrison  v.: 
Wright  (1886)  100  Ind.  615,  60  Am.: 
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Rep.  805;  Clark  v.  Toronto  Bank 
(1905)  72  Kan.  1,  2  L.R.A.(N.S.)  83, 
115  Am.  St.  Rep.  173,  82  Pac.  582. 

Is  American  Exp.  Co.  v.  Cosmopoli- 
Un  Tmst  Co.  (1921)  —  Mass;  — ,  182 
N.  E.  26,  an  action  by  tiie  purcbaser 
of  a  draft  from  a  bank  which  subse- 
quent to  the  purchase  had  been  taken 
possession  of  by  the  commissioner  of 
banks,  against  the  bank  upon  the  dis- 
honor of  the  draft,  it  is  said  that  the 
transaction  was  one  of  purchase  and 
sale,  that  it  was  not  executory,  and 
"did  not  establish  a  trust  or  an 
agency."  A  similar  holding  on  similar 
facts  appears  in  Beecher  v.  Cosmopoli- 
tan Trust  Co.  (1921)  —  Mass.  — .  181 
N.  E.  338. 

The  holder  of  checks  on  the  in- 
solvent bank  who  has  accepted  New 
York  drafts  therefor  is  not  entitled  to 
have  ttie  amount  thereof  impressed 
with  a  trust  in  his  favor  upon  the 
inbseqnent  Insolvency  of  tJie  bank. 
Citizens'  Nat.  Bank  v.  Dowd  (1888)  35 
Fed.  340;  People  v.  Merchants  &  M. 
Bank  (1879)  78  N.  Y.  269,  34  Am. 
Rep.  532;  Lamro  State  Bank  v.  Farm- 
ers' State  Bank  (1914)  34  S.  D.  417, 
148  N.  W.  851. 

And  see  Clark  v.  Toronto  Bank 
(Kan.)  infra. 

In  Lamro  State  Bank  t.  Farmers* 
State  Bank  (S.  D.)  supra,  the  holder 
of  certain  checks  upon  an  insolvent 
bank  presented  the  checks  to  the  bank 
and  received  in  lieu  thereof  a  draft 
for  an  equal  amount  on  a  correspond- 
ent bank.  Each  of  the  drafts  was 
immediately  forwarded  to  the  drawee 
bank  for  payment,  and  payment  was 
refased  because  tiie  drawer  had  no 
funds  on  deposit  with  which  to  pay  the 
same.  Subsequently  upon  the  insol- 
vency of  the  drawer  bank,  the  payee  of 
the  draft  sought  a  preference.  In 
bolding  that  the  payee  of  the  draft 
was  not  entitled  to  impress  the  funds 
with  a  trust,  and  therefore  not  entitled 
to  a  preference,  the  court  says  that 
upon  acquiring  the  ownership  of  the 
check  the  payee  of  the  draft  became  a 
creditor  of  the  insolvent  bank  upon 
tbe  theory  that  the  check  amounted  to 
sn  assignment,  and  the  court  con- 
tinues: "When  appellant  exchanged 
&e  ehedcff  for  the  drafts,  it  in  nowise 


changed  its  relationship  to  the  re- 
spondent. It  was  a  creditor  of  the 
respondent  banl(  before  the  issuance 
of  the  drafts,  and  it  was  a  creditor 
after  they  had  been  issued.  ...  It 
is  argued  by  appellant  that  had  it 
drawn  the  amount  of  the  checks  in 
cash,  as  it  could  have  done,  and  then 
used  the  cash  to  purchase  the  drafts, 
it  then  would  have  been  entitled  to  a 
preference.  But  the  weakness  of  this 
argument  is  that  appellant  was  not 
entitled  to  the  amount  of  the  checks  in 
cash.  Under  appellant's  theory  of  the 
case,  it  must  be  assumed  that  re- 
spondent bank  was  insolvent  at  the 
time  the  checks  were  presented,  and, 
this  being  the  case,  appellant  was  en- 
titled to  only  its  pro  rata  share  with 
the  other  creditors  in  the  assets  of 
the  respondent  bank.  For  this  rea- 
son appellant  cannot  maintain  that  the 
purchase  of  the  drafts  with  the  checks 
was  equivalent  to  cashing  the  checks, 
and  then  using  such  cash  to  purchase 
the  drafts,  as  it  will  be  presumed  that, 
had  this  been  attempted,  the  re- 
spondent would  have  refused  to  pay 
the  amount  of  the  checks  in  cash." 
A  similar  case  in  which  the  check,  in- 
stead of  Seing  presented  in  person  to 
the  insolvent  bank,  was  sent  by  mail 
with  a  request  for  a  remittance,  was 
presented  in  People  v.  Merchants'  & 
"Mi.  Bank  (N.  Y.),  supra,  and  a  similar 
conclusion  was  reached.  The  court 
says  that  if,  instead  of  demanding 
immediate  payment,  the  holder  of  the 
check  trusted  to  the  bank  to  remit,  the 
result  was  simply  to  give  credit  to  the 
bank,  not  to  constitute  an  agency;  and 
it  is  impossible  to  construct  an  appro- 
priation or  trust  which  would  attach 
to  the  general  assets  of  the  bank  after- 
wards passing  to  a  receiver,  and  re- 
quire their  application  to  the  payment 
of  the  check  in  preference  to  all  other 
indebtedness  of  the  bank. 

That  one  bank  which  holds  checks 
of  another,  and  which  has  accepted  the 
other's  draft  for  the  amount  thereof, 
is  not  entitled  to  a  preference,  was 
held  in  Citizens'  Nat.  Bank  v.  Dowd 
(1888)  85  Fed.  840,  although  the  draft 
was  issued  at  a  time  when  the  officers 
knew  their  bank  was  hopelessly  In- 
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floWent  and  were  preparins  to  ab- 
scond. 

There  was  held  to  be  no  trust  in 
Louisville  Bkg,  Co.  v.  t^aine  (1890)  67 
Miss.  678,  7  So.  462,  where  the  cus- 
tomer of  a  bank  directed  it  to  apply  a 
portion  of  his  deposit  to  the  payment 
of  specified  claims  thereafter  to  ma- 
ture, amonsT  which  was  that  of  the 
party  claiming  a  preference.  The 
bankers  assented  to  this,  and  provision 
for  it  was  made  by  the  customer 
drawing  his  check  for  the  required 
sum;  upon  the  maturity  of  complain- 
ant's debt  the  bank,  in  execution  of  its 
agreement,  forwarded  to  complainant 
its  New  York  draft*  which  was  dis- 
honored upon  the  failure  of  the  bank. 
The  court  says  that  this  arrangement 
was  a  mere  direction  by  the  customer 
to  his  bankers  to  carry  out  his  wishes 
with  his  funds,  that  he  had  the  legal 
right  to  revoke  the  arrangement,  and 
this  is  destructive  of  all  idea  of  a  trust 
in  favor  of  the  complainant. 

The  holder  of  checks  upon  a  bank 
and  of  certain  due  bills  of  the  bank, 
who  accepted  the  bank's  draft  for  the 
amount  thereof,  is  not  entitled  to 
impress  the  bank's  funds  with  a  trust 
in  his  favor  upon  its  insolvency.  The 
court  says  that  the  holder  of  the 
checks  and  due  bills  was  entitled  to 
demand  and  receive  the  face  of  the 
checks  in  money  before  parting  with 
them,  but  that  as  it  did  not  elect  to 
pursue  its  right  to  payment  in  cur- 
rency, but  consented  to  receive  the 
bills  of  exchange  drawn  by  its  debtor 
on  its  New  York  correspondent  in- 
stead, therefore,  it  occupied  no  better 
position  than  the  other  confiding 
creditors  of  the  insolvent  bank.  Citi- 
zens' Bank  v.  Bank  of  Greenville 
(1893)  71  Miss.  271,  14  So.  456. 

An  answer  to  a  petition  which 
charged  fraud  in  the  receipt  of  money 
for  a  draft  after  the  bank  was  insol- 
vent to  the  knowledge  of  its  officers, 
and  after  insolvency  proceedings  had 
been  begun  against  it,  which  answer 
alleged  good  faith  in  the  receipt  of  the 
money  in  the  hope  that  the  insolvency 
proceedings  would  be  compromised 
and  the  bank  enabled  to  continue 
business,  was  held  to  be  good  as 
asainst  a  demurrer  in  Van  Alstyne  t. 


Crane  (1874)  4  Thomp.  &  C.  (N.  Y.) 
113.  The  action  is  stated  to  have 
been  one  brought  to  recover  of  the 
bankers  the  sum  so  paid  for  the  draft 
apparently  in  full  and  in  preference 
of  other  creditors. 

The  court  in  Harrison  v.  Wright 
(1885)  100  Ind.  516.  50  Am.  Rep.  805, 
refused  to  make  any  difference  in  the 
rights  of  purchasers  of  drafts  who  had 
paid  for  the  same  in  cash  and  those 
who  had  paid  for  drafts  by  checks  on 
the  insolvent  bank,  saying  that  there 
is  no  substantial  distinction  between 
the  two  cases,  and  further:  "If  the 
depositors  had  withdrawn  the  amount 
from  the  bank  and  with  this  purchased 
the  checks  it  might  well  be  said  that 
they  purchased  them  with  cash. 
Whether  the  checks  were  paid  for  in 
cash  or  by  the  checks,  the  bank  in 
each  case  received  the  amount  of 
them."  The  checks  or  drafts  involved 
in  this  case  had  been  purchased  at 
various  times,  some  as  late  as  the  day 
preceding  the  suspension. 

In  Grammel  v.  Carmer  (1884)  55 
Mich.  201,  64  Am.  Rep.  368,  21  N.  W. 
41$,  supra,  the  drafts  involved  were 
ordinary  banker's  drafts,  and  were 
purchased  and  paid  for  in  cash.  At 
the  time  of  the  purchase  the  bank  was 
insolvent,  though  it  was  not  publicly 
known,  and  two  days  thereafter  a 
general  assignment  was  made  for  the 
benefit  of  creditors.  The  drawee  bank 
had  moneys  belonging  to  the  drawer 
at  the  date  of  the  draft,  more  than 
sufficient  for  their  payment,  and  con* 
tinned  to  have  this  amount  until  the 
time  of  presentation. 

One  who  purchased  a  draft  of  a 
savings  bank,  paying  for  the  same  in 
cash,  which  draft  was  dishonored  for 
want  of  funds  in  the  bank  on  which  it 
was  drawn,  was  held  entitled  to  a 
preference  upon  the  subsequent  in- 
solvency of  the  savings  bank  in 
Stockton  V.  Mechanics'  &  L.  Sav.  Bank 
(1880)  32  N.  J.  £q.  163.  This  de- 
cision rests  in  part  upon  the  peculiar 
character  of  a  savins^  bank,  which  is 
defined  to  be  an  institution  in  the 
nature  of  a  bank,  formed  for  the  pur- 
pose of  receiving  deposits  of  money 
for  the  benefit  of  the  person  deposit- 
ing, to  accumulate  the  produce  of  so 
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mach  thereof  as  shall  not  be  required 
hy  the  dfqiositor  at  compound  interest, 
and  to  return  the  whole  or  any  part 
mch  deposit  and  the  produce  thereof 
to  the  depositor,  deductin^r  the  neces- 
Mry  expenses,  but  deriving  no  benefit 
whatever  from  any  such  deposit  or  the 
produce  thereof.  The  court  says  that 
the  money  paid  for  the  draft  pre- 
samably  went  into  the  funds  which 
were  to.  be  distributed  upon  the  in* 
solvmey  proceeding,  that  "the  tnuis- 
■etion  was  strictly  ultra  vires."  And 
further  it  is  stated  that  the  exchange 
of  the  money  for  the  check  was  merely 
for  the  accommodation  of  the  person 
who  obtained  the  latter,  and  under  the 
circumstances  the  debt  should  be  pre- 
ferred. 

The  theory  upon  which  the  condu- 
uon  that  there  is  no  preference  is 
reached  is  that  the  draft  is  purchased 
upon  the  credit  of  the  banlc ;  that  the 
relation  of  debtor  and  creditor,  not 
that  of  principal  and  agent,  is  thereby 
created.  Rosenthal  v.  Mastin  Bank 
(1879)  17  Blatchf.  318,  Fed.  Gas. 
No.  12,063;  Harrison  v.  Wright  (1886) 
100  Ind.  616,  50  Am.  Rep.  806;  Clark 
V.  Toronto  Bank  (1905)  72  Kan.  1,  2  ■ 
LIU^.(N.S.)  83,  115  Am.  St.  Rep.  173, 
82  Pac.  582;  Grammel  v.  Carmer 
(1884)  65  Mich.  201,  64  Am.  Rep.  368, 
21  N.  W.  418. 

In  Harrison  v.  Wright  (1885)  100 
lad.  615,  50  Am.  Rep.  805,  the  court 
aaya:  '*There  is  nothing  in  the  case  to 
create  a  superior  equity  in  favor  of 
the  check  holders  as  against  the  de- 
positors and  other  creditors.  No  fraud 
is  charged  or  shown  whereby  the 
payees  were  induced  to  part  with  their 
money  for  the  checks.  They  were 
purchased  in  the  usual  course  of 
bosiness.  The  assets  of  the  bank  will 
not  pay  its  debts  in  full.  The  deposi- 
tors deposited  their  money,  relying  up- 
on the  credit  of  the  bank  that  the 
amounts  would  be  repaid  to  them 
when  called  for.  The  payees  pur- 
chased the  checks,  relying  upon  the 
credit  of  the  bank  that  the  amounts 
paid  for  them  would  be  refunded  if, 
for  any  cause,  the  checks  should  not 
be  paid  by  the  drawees.  It  is  a  case 
where  equality  among  the  creditors  is 
equi^.** 

10  AX.Rr— 18. 


In  Clark  v.  Toronto  Bank  (1906)  72 
Kan.  1,  2  L.R.A.(N.S.)  83,  115  Am.  St. 
Rep.  173,  82  Pac.  582,  the  holder  of  a 
check  upon  a  bank  presented  the  same 
at  the  bank,  and  upon  his  request  was 
given  in  payment  a  draft  payable  to 
the  order  of  his  principal,  upon  a 
correspondent  bank,  against  the  funds 
then  on  deposit  to  the  drawer's  credit. 
Shortly  afterwards  the  bank  was 
closed  by  the  bank  commissioner,  and 
in  due  course  of  time  a  receiver  was 
^pointed.  In  holding  that  the  princi- 
pal was  not  entitled  to  a  preference, 
the  court  says:  "In  the  petition  an 
attempt  was  made  to  give  the  transac- 
tion described  the  color  of  a  special 
deposit  or  a  contract  for  the  trans- 
ferring of  a  fund  in  specie  from 
Toronto  to  the  plaintiff's  home  in 
Iowa.  As  clearly  appears  from  the 
statement  made,  however,  the  facts 
will  not  bear  that  construction.  The 
transaction  was  the  ordinary  one  of 
the  purchase  of  a  draft  for  conven- 
ience in  the  remitting  of  money,  and 
the  giving  to  it  of  a  different  name 
cannot  alter  its  essential  character. 
In  a  stipulation  regarding  the  facta 
upon  which,  together  with  the  plain- 
tiff's evidence,  the  case  was  sub- 
mitted, it  was  stated  that  the 
plaintiff  was  at  no  time  a  creditor  of 
the  failed  bank,  but  this  statement 
cannot  overcome  the  effect  of  the 
specific  facts  admitted  and  shown  if 
inconaistent  with  them.  It  must  be 
interpreted  as  meaning  either  that  the 
plaintiff  was  not  a  creditor  of  the 
bank  except  so  far  as  that  relation  was 
created  by  the  facts  already  recited  in, 
detail,  or  as  a  mere  conclusion  of  law 
to  be  disregarded  by  the  court  if  found 
to  be  incorrect.  An  effort  is  also  made 
to  build  up  a  right  to  have  the  money 
paid  by  plaintiff  to  the  Toronto  bank 
treated  as  a  trust  fund,  upon  tiie 
theory  that  it  was  a  depp.sit  unlaw- 
fully received  by  the  officers  of  the 
bank  while  it  was  insolvent,  and  while  * 
they  knew  of  its  insolvency.  If  the 
facts  in  this  case  are  otherwise 
sufficient  to  bring  it  within  the  princi- 
ple invoked,  they  fall  short  in  this :  It 
is  shown  that  the  bank  was  insolvent 
when  the  draft  was  purchased,  but  not 
that  the  <^cera  were  cognizant  of  the 


Digitized  by  Google 


194 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[16  A.LJL 


fact,  and  there  is  an  entire  failure  of 
any  showing  that  the  money  paid  for 
the  draft  ever  reached  the  hands  of 
the  receiver,  or  that  the  assets  in  his 
hands  were  increased  in  any  way  by 
the  transaction."  .  . 

The  court  in  Grammel  v.  Garmer 
(Mich.)  supra,  says:  "Something  has 
been  said  in  the  case  about  this  being 
an  equitable  proceeding,  as  if  that 
should  make  a  difference  in  the  rules 
that  should  be  applied  to  it.  But  in 
no  proper  sense  is  this  an  equitable 
proceeding  at  all.  The  receiver  is 
appointed  by  an  order  made  on  the 
chancery  aide  of  the  court;  but  this 
merely  puts  him  in  the  place  of  the 
assignee,  who  failed  to  give  bond,  and 
in  order  that  creditors  may  enforce 
through  him  their  legal  rights.  .  .  . 
But  if  this  were  strictly  an  equitable 
proceeding  it  would  make  no  differ- 
ence. Courts  of  equity  have  no  differ- 
ent rules  in  respect  to  the  rights  and 
obligations  of  parties  to  negotiable 
paper  to  those  which  are  recognized 
in  courts  of  law,  but  they  recognize 
and  enforce  the  same  rules,  and  there 
would  be  gross  injustice  in  their 
doing  otherwise." 

All  the  foregoing  cases  reject  the 
theory  that  the  draft  operates  as  an 
assignment  of  the  funds  pro  tanto  in 
the  drawee  bank.  Upon  the  theory 
that  the  draft  did  not  operate  as  an 
assignment  pro  tanto  of  the  fund  in 
the  hands  of  the  drawee,  the  court  in 
Dickinson  v.  Coatea  (1883)  79  MOb 
250,  49  Am.  Rep.  228,  holds  that  the 
payee  of  a  draft  issued  by  a  bank  is 
not  entitled  to  a  preference;  the 
funds  of  the  bank  not  being  subject 
to  a  trust  in  his  favor  upon  its  in- 
solvency. 

Where  the  court  adopts  the  theory 
that  a  draft  operates  as  an  assignment 
pro  tanto  of  the  funds  of  the  drawer 
in  the  hai^ds  of  the  drawee,  the  owner 
of  a  draft  is  held  entitled  to  a  prefer- 
ence fn  each  funds.  First  Nat.  Bank 
V.  Coates  (1881)  8  McCrary,  9,  8  Fed. 
540. 

A  trust  was  held  to  exist,  entitling 
the  payee  of  a  draft  to  a  preference,  in 
National  Union  Bank  v.  Earle  (1899) 
98  Fed.  3S0,  although  that  court  was 
committed  to  the  rule  tiiat  a  check  did' 


not  of  itself  op'erate  as  an  assign' 
ment.  But  it  is  held  to  operate  as  an 
assignment  where  tiie  delivery  of  the 
check  was  accompanied  by  or  has  been 
connected  with  circumstances  from 
which  it  may  be  reasonably  inferred 
that  an  appropriation  of  the  funds  to 
the  extent  of  the  amount  of  the  check 
was  intended,  or  if  such  an  appropria- 
tion had  been  actually  effected  in  such 
a  case  it  was  held  to  be  equally  well 
settled  that  the  transaction  as  a  whole 
constituted  an  equitable  assignment 
pro  tanto.  In  this  ease  a  bank  to 
which  the  insolvent  bank  had  sent  a 
draft  for  the  proceeds  of  collection 
presented  it  to  the  drawee,  and  it  was 
paid  through  the  clearing  house,  but 
upon  acquiring  knowledge  that  the 
drawer  was  insolvent^ 'the  money  so 
paid  was  returned  under  a  rale  of  the 
clearing  house. 

//.  Fraud  in  feUtng  draft. 

If  the  bank  receives  money  for  a 
draft  on  a  correspondent,  when  it 
knows  that  it  is  insolvent  and  has  no 
funds  in  the  hands  of  the  drawee,  and 
has  no  assurance  that  the  draft  will 
be  honored,  it  will  be  held  to  have 
received  the  money  wrongfully  and  to 
hold  it  as  trustee.  Whltcomb  v.  Car- 
penter (1907)  134  lowji,  227, 10  L.ILA. 
(N^.)  928,  111  N.  W.  826;  Widman  v, 
Kellogg  (1911)  22  N.  D.  896,  39  L.R.A. 
(N.S.)  563;  133  N.  W-  1020. 

The  court  in  Whitcomb  v.  Carpenter 
(Iowa)  supra,  compares  the  rights  of 
the  purchaser  of  a  draft  with  those  of 
a  depositor  who  has  made  a  deposit 
after  the  bank  is  hopelessly  insolvent, 
and  says :  "It  is  sufficient  to  say  that 
the  act  of  Snyder  [the  banker]  in 
taking  the  money  of  the  plaintiff  for 
the  draft,  which  he  knew  was  worth- 
less, and  which  he  had  no  assurance 
would  be  honored  when  presented  for 
p^rment,  was  as  wrong  in  law  as  it 
was  reprehensible  in  morals.  Th« 
money  was  not  given  to  him  as  a 
deposit  nor  as  a  loan.  He  received  it 
upon  his  expressed  or  implied  repre- 
sentation that  he  had  such  moneys  or 
credit  with  his  Chicago  correspondent 
that,  upon  presentation  of  the  draft,  a 
like  sum  would  be  paid  to  plain- 
tiff. That  representation  he  knew  to 
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b6  ontrae,  and  he  must  be  held  to 
have  received  the  money  wrongfully, 
■and  to  hold  it  in  trust  for  the  person, 
who  paid  it  to  him." 

Jil.  TranamiaHon  of  moneir. 

Where  a  sum  of  money  is  deposited 
inth  a  bank,  to  be  transmitted,  the 
coarts  uniformly  hold  that  a'  trust 
exists  therein  in .  favor  of  the  owner. 
Ryan  v.  Phillips  (1896)  8  Kan.  App. 
7H  44  Pac.  909.  That  a  trust  exists 
nm  h«ld  in  St.  Louis  v.-  Johnson 
(1819)  5  Dill.  241,  Fed.  Cas.  No. 
12,235,  where  a  city  which  was  a  de- ' 
positor  in  a  bank  put  its  check  in  the 
bank,  payable  to  the  bank,  with  in- 
structions to  remit  the  amount  thereof 
to  another  city  to  'meet  maturing 
municipal  bonds. 

See  Legniti  v.  Mechanics  &  UmALa 
Nat.  Bank  (reported  herewith)  ante^ 
li»5. 

In  Ryan  v.  Phillips  (Kan.)  supra,  a 
debtor  delivered  to  a  banlt  a  sum  of 
money  to  be  transmitted  to  the  agent 
of  his  creditor  for  payment  on  the 
debt  Instead  of  transmitting  the 
money  the  bank  misappropriated  and 
converted  it  to  its  own  use,  by 
mingling  it  with  the  money  and  other 
assets  ox'  the  bank,  and  subsequently 
became  insolvent,  and  made  a  gener^ 
assignment  for  the  beneht  of  credi- 
tors. In  holding  that  the  creditor  to 
wiiom  the  money  was  remitted  was 
^Ued  to  a  preference  the  court 
>ays:  facts  are  undisputed,  the 

evidence  clearly  showing  the  receipt 
of  the  money  by  the  bank  for  the 
Epecific  purpose  of  remitting  the  same 
to  the  holder  and  owner  of  the 
Sawyer  note.  The  bank  accepted  the 
trust  and  aeeamed  a  duty  of  the  cestui 
que  tms^  the  plaintiff  in  error,  which 
could  be  »ecuted  only  by  transmitting 
the  money  to  her.  No  title  to  or  inter- 
est in  this  fund  ever  passed  to  the 
bank.  Its  abuse  of  the  trust  conferred 
no  rights  upon  it  nor  upon  those  in 
privy  wltb  it    M  the  money  was 


mlhgled  with  the  assets  of  the  bank 
and  went  to  swell  its  general  estate,  a 
trust  therefor  attached  to  the  entire 
estate  even  though  the  specific  fund 
cannot  be  followed.'*  It  was  urged 
in  this  case  that  the  debtor  was  the 
proper  party  to  bring  the  action,  and 
therefore  it  could  not  be  maintained 
by  the  creditor,  or  -at  least  that  the 
debtor  and  the  agent  to  whom  the 
money  was  directed  to  be  sent  should 
have  been  made  parties,  so  tiiat  the 
assignee  of  tiie  insolvent  bank  would 
have  been  protected  from  any  claim  or 
liabili^  to  either  of  these  persons. 
The  court  says  that  this  objection  is 
without  merit,  that  although  a  cause 
of  action  may  have  existed  in  favor  of 
the  debtor  had  he  seen  fit  to  institute 
an  action,  he  waived  any  such  right 
by  appearing  as  a  witness  in  the  ca'se 
and  testifying  in  support  of  the  claim 
of  the  plaintiff.  The  fact  that  the 
creditor  may  not  have  been  specifi- 
cally named  as  the  one  to  whom  the 
money  was  to  be  remitted  was  held  im- 
material, as  it  was  conceded  to  have 
been  accepted  by  the  bank  for  the 
benefit  of  the  holder  of  the  note,  and 
was  to  be  remitted  to  such  holder 
through  the  agent  to  whom  it  was  sent. 
This  was  held  a  sufiicient  identifica- 
tion of  the  person  who  was  to  receive 
the  money. 

The  customer  of  a  bank  who  drew 
his  check  thereon  payable  to  the  bank 
or  to  himself,  and  indorsed  by  him, 
and  delivered  it  to  the  bank,  with  the 
request  that  it  should  place  the  pro- 
ceeds thereof  in  a  nonresident  bank  to 
the  credit  of  a  named  person,  is  en- 
titled to  impress  the  funds  of  the  bank, 
upon  its  subsequent  insolvency,  with 
a  trust  in  his  favor  to  the  extent  of 
the  sum  so  involved,  where  the  non- 
resident bank  refused  to  perfect  the 
exchange  of  credit,  notice  to  it  not 
having  been  received  until  after  the 
remitting  bank  had  failed.  StoUer  v. 
Coatea  (1885)  88  Hol  614. 

W.  A.  E. 
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Vntted  States  Supreme  OmtH— January  8f  SMS. 
(254  U.  S.  443.  65  L.  ed.  — ^  41  Sup.  Ct  Rep.  172.) 

Ihjiinction  —  sympathetic  strike  —  Clayton  Act  —  boycott. 

1.  To  instigate  a  sjonpathetic  strike  in  aid  of  a  secondary  boycott  cannot 
be  deemed  "peaceful  and  lawful"  persuasion,  within  the  meaning  of  the 
Clayton  Act  of  October  15,  1914,  §  20.  restricting  the  use  of  injunction, 
and  legalizing  certain  acts  in  industrial  disputes. 

[See  note  on  this  question  beginning  on  ptige  230.] 


—  combination  in  restraint  of  trade 
—  Clayton  Act  —  pending  suits. 

2.  In  so  far  aa  the  Clayton  Act  of 
October  15,  1914,  provided  for  relief  by 
injunction  to  private  suitors,  imposed 
conditions  upon  granting  such  relief 
under  particular  circumstances,  and 
otherwise  modified  the  Sherman  Anti- 
trust Act  of  July  2,  1890,  it  was  effec- 
tive from  the  time  of  its  passage,  and 
applicable  to  pending  suits  for  injunc- 
tion not  brought  to  a  hearing  until 
after  the  passage  of  the  Clayton  Act. 

—  relief  to  private  suitors. 

S.  Private  parties  are  given,  by  the 
Clayton  Act  of  October  15,  1914,  §  16. 
a  right  to  relief  by  injunction,  in  any 
court  of  the  United  States,  against 
threatened  loss  or  damage  by  a  viola- 
tion of  the  Federal  Anti-trust  Laws, 
under  the  conditions  and  principles 
regulating  the  granting  of  such  rdief 
by  courts  of  equity. 

Conspiracy  —  lawful  purpose  —  un- 
lawful means. 

4.  A  conspiracy  is  a  combination  of 
two  or  more  persons  by  concerted  ac* 
tion  to  accomplish  a  criminal  or  unlaw- 
ful purpose,  or  to  accomplish  some  pur- 
pose not  in  itself  criminal  or  unlawful 
by  criminal  or  unlawful  means.  If  the 
purpose  be  unlawful,  it  may  not  be  car- 
ried out,  even  by  means  that  otherwise 
would  be  legal;  and  although  the  pur- 
pose be  lawful,  it  may  not  be  carried 
out  by  criminal  or  unlawful  means. 

[See  19  R.  C,  L.  144,  145.]  • 
Monopoly  —  combinations  in  restraint 
of  trade  —  secondary  boycott. 

5.  A  secondary  boycott  is  a  combina- 
tion not  merely  to  refrain  from  dealing 
with  a  person,  or  to  aflvise  or  by  peace- 
idrie  means  persuade  his  customers  to 
refrain,  but  to  exercise  coercive  pres- 


sure upon  such  customers,',  actually 
causing  them  to  withhold  or  withdraw 
their  patronage  through  fear  of  loss  or 
damage  to  themselves  should  they  deal 
with  him. 

[See  16  R.  C.  L.  456;  see  note  in 
6  A.L.R.  909.3 

—  peaceable  persuasion. 

6.  A  restraint  produced  by  peaceable 
persuasion  is  as  much  within  the  pro- 
hibition of  the  Sherman  Anti-trust  Act 
of  July  2,  1890.  as  one  accomplished 
by  force  or  threats  of  force. 

[See  19  R.  C.  L.  57.] 
— •  beneficial  object, 

7.  A  combination  in  restraint  of  in- 
terstate trade  is  not  to  be  justified  by 
the  fact  that  the  participants  in  the 
combination  or  conspiracy  may  have 
some  object  beneficial  to  themselves  or 
their  associates  which  possibly  they 
might  have  been  at  liberty  to  pursue 
in  the  absence  of  the  Sherman  Act  of 
July  2.  1890.  prohibiting  such  combina- 
tions. . 

—  Clayton  Act  —  labor  organizations. 

8.  A  labor  organization,  or  its  mem- 
bers, is  not  exempted  from  accounta- 
bilily  for  a  combination  in  restraint  of 
interstate  trade,  where  it  or  they  depart 
from  its  normal  and  legitimate  objects 
and  engage  in  an  actual  combination 
or  conspiracy  in  restraint  of  trad^ 
merely  because  the  Clayton  Act  of 
October  15,  1914,  §  6,  provides  that 
nothing  in  the  Anti-trust  Laws  shall 
be  construed  to  forbid  the  existence  and 
operation  of  labor  organizations,  or  to 
forbid  their  members  from  lawfully 
carrying  out  their  legitimate  objects. 

[See  16  R.  C.  L.  420,  421.] 

—  Clayton  Act  —  unlawful  activity. 

9.  By  no  fair  or  permissible  con- 
struction can  the  provision  of  the  Glay- 
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ton  Act  of  October  16,  1914,  §  6,  that 
mthiiv  in  the  Anti-trust  Laws  sh^ 
be  construed  to  forbid  the  exisbmce 
and  operation  of  labor  orsranizations, 
or  to  forbid  their  membars  from  law- 
fully carrying  out  their  legitimate  ob- 
jects, be  taken  as  authorizing  any  ac- 
tivity otherwise  unlawful,  or  as  en- 
abling a  normal  lawful  organization  to 
become  a  cloak  for  an  illegal  combina^ 
tion  or  conspiracy  in  restraint  of  trade, 
as  defined  by  the  Anti-trust  Laws. 

[See  16  S.  C.  L.  420,  421.] 
Injnnction  —  comUnatim  in  rutraiat 

•f  bade  —  secondary  boycott  — 

Clayton  Act 

10.  Injunctive  relief  to  a  manufac- 
turer atrainst  concerted  action  which 
members  of  labor  organizations,  stand- 
io;  in  no  employment  relation  with  it, 
past,  present,  or  prospective,  have  taken 
in  aid  of  a  strike  in  its  factory  in  or- 
der to  compel  such  manufacturer  to 
anionize  its    factory,   establish  the 
closed  shop,  the  eight-hour  day,  and 
the  union  scale  of  wages,  by  interf  er- 
inff  with  and  restraining  its  interstate 
trade  through  coercive  pressure  upon 
actual  or  prospective  customers,  with 
the  intent  and  result  of  causing  them 
to  withdraw   patronage    from  sach 
manufacturer  for  fear  of  loss  or  dam- 
age to  themselves  should  they  deal 
with  it,  may  not  be  denied  on  the  theory 
that  such  relief  was  forbidden,  or  that 
such  action — the  so-called  secondary 
boycott — ^waa  legalized  by  the  provi- 
sions of  the  Clayton  Act  of  October  15. 
1914,  §  6,  that  nothing  in  the  Anti- 
trust Laws  shall  be  construed  to  forbid 
the  existence  and  operation  of  labor 
organizations,  or  to  forbid  their  mem- 
bers from  lawfully  carrying  out  their 
legitimate  objects,  and  of  §  20  of  that 


m 
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act,  restricting  the  granting 'Of  injunc- 
tions in  cases  "between  an  employer 
and  employees,  or  between  employers 
and  employees,  or  between  employees, 
or  betvroen  persons  enqdoyed  and  per^ 
sons  seeking  employment,  involving,  or 
growing  out  of,  a  dispute  concerning 
terms  or  conditions  of  employment" 
and  providing  that  none  of  the  acta 
specified  therein  shall  be  considered  or 
held  to  be  violations  of  any  law  of  tbe 
United  States. 

[See  note  in  6  A.L.R.  969.] 
Monopoly  —  comUnation  in  restraint 
of  trade  —  industrial  disputes  — 
secondary  boycott  —  Clayton  Act. 

11.  The  exceptional  immunity  from 
the  operation  of  the  Federal  Anti-tmst 
Laws,  granted  by  the  Clayton  Act  of 
October  16,  1914,  §  20.  in  cases  "be- 
tween an  employer  and  employees,  or 
between  employers  and  employees,  or 
betwe^n  employees,  or  between  persons 
employed  and  persons  seeking  employ- 
ment, involving,  or  growing  out  of,  a 
dispute  concerning  terms  or  conditions 
of  emplojrment,"  must  be  confined  to 
those  who  are  proximately  and  substan- 
tially concern^  as  parties  to  an  actual 
dispute  respecting  the  terms  or  condi- 
tions of  their  own  emplc^ment — past, 
present,  or  prospective. 

Statutes  —  constmction  —  committee 
reports. 

12.  Reports  of  committees  of  the 
House  of  Representatives  or  of  the  Sen- 
ate may  be  regarded  as  an  exposition 
of  the  legislative  intent  in  a  case  where 
otherwise  the  meaning  of  a  statute  is 
obscure,  as  may  also  explanatory  state- 
ments in  the  nature  of  a  supplemental 
report,  made  by  the  committee  member 
in  charge  of  a  bill  in  course  of  passage. 

[See  25  R.  C.  L.  1038,  1039.] 


(Hr.  Justice  Brandeis,  Mr.  Justice  Holmes,  and  Mr.  Justice  Clarke  dissent) 


Appeal  by  complainant  from  a  decree  of  i^e  United  States  Circuit 

Court  of  Appeals,  Second  Circuit,  to  review  a  decree  which  affirmed  a 
decree  of  the  District  Court  for  the  Southern  District  of  New  York,  dis- 
missing a  bill  filed  to  enjoin  an  alleged  unlawful  conspiracy  in  resfsraint 
of  interstate  trade.  Reversed. 
The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Daniel  Davenport  and  Wal-    suit  contrary  to  public  policy,  or  re- 


ter  Gordmi  Merritt,  for  appellant: 

The  right  to  work  or  quit  work  is 
no  more  absolute  than  any  other  consti- 
tutional right,  and  ceases  to  be  a  right 
when  exercised  for  the  purpose  of  in- 
juring anothwv  or  acc<Mnplishlnff  a  re- 


straining trade  contrary  to  law. 

Aikens  v.  Wisconsin,  196  U.  S.  204, 
49  L.  ed.  154,  25  Sup.  Ct  Rep.  3;  Gom- 
pers  V.  Buck's  Stove  &  Range  Co.  221 
U.  S,  418,  55  L.  ed.  797.  34  LJLA. 
(N.S.)  874,  31  Sup.  Ct.  Rep.  492; 
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Hitchman  -Coal  &  Coke  Co,  v.  Mitchell, 
245  U.  S.  229,  62  L.  ed.  260,  L.R.A. 
1918C,  497,  88  Sup.  Ct  Rep.  65,  Ann. 
Cas.  1918B,  461 ;  Paine  Lumber  Co.  v. 
Neal,  244  U.  S.  459,  61  L.  ed.  1256,  37 
Sup.  Ct  Rep.  718;  Loewe  t.  Lawlor, 
208  U.  S.  274,  62  L.  ed.  488.  28  Sup. 
Ct  Rep.  301,  13  Ann.  Cas.  815,  235  U. 
S.  522,  59  L.  ed.  841,  35  Sup.  Ct.  Rep. 
170;  W.  W.  Montague  &  Co.  v.  Low- 
ly,  193  U.  S.  38,  48  L.  ed.  608,  24  Sap. 
Ct  Rep.  307;  Eastern  States  Lumber 
Dealers*  Asso.'  v.  United  States,  234  U. 
S.  600,  68  L.  ed.  1490,  L.R.A.1915A, 
788,  84  Sup.  Ct  Rep.  951 ;  United  States 
V.  Patten,  226  U.  &  625,  57  L.  ed.  333, 
44  L.R.A.(N.S.)  326,  83  Sup.  Ct  Rep. 
141;  Standard  Oil  Co.  v.  United  States, 
221  U.  S.  1,  65  L.  ed.  619,  34  L.R.A. 
(N.S.)  834,  31  Sup.  Ct  Rep.  602,  Ann. 
Cas.  1912D,  734;  State  v.  Duluth  Ed. 
of  Trade,  107  Minn.  506.  23  LJIJ^ 
(N.S.)  1260,  121  N.  W.  896. 

As  a  general  proposition,  even  work- 
men  on  strike  are  not  employees. 

Atchison.  T.  &  S.  F.  R.  Co.  v.  Gee, 
139  Fed.  682;  Knudsen  v.  Benn,  123 
Fed.  636;  Union  P,  R.  Co.  v.  Ruef,  120 
Fed.  102;  Iron  Molders'  Union  v.  Allis- 
Chahnera  Co.  20  L.R.A.(N.S.)  315,  91 
C.  G.  A.  631.  166  Fed.  48. 

The  word  "employee"  implies  the  ex- 
istence of  a  continuing  employment  re- 
lation. 

Louisville.  E.  &  St  L.  R.  Co.  v. 
Wilson,  138  U.  S.  501,  84  L.  ed.  1023, 
11  Sup.  Ct  Rep.  405. 
.  If  not  even  the  recognition  of  a  right 
by  the  Constitution  can  justify  its  ex- 
ercise in  furtherance  of  a  criminal  plot> 
and  the  constitutional  privilege  of  free 
speech  cannot  be  used  as  a  defense  to 
an  injunction  which  restrains  speech 
or  writing  in  furtherance  of  an  illegal 
conspiracy,  then  the  recognition  of  a 
right  by  a  statute  such  as  the  Clayton 
Act,  will  not  justify  the  exercise  of 
that  right  in  furtherance  of  a  criminal 
conspiracy,  which  is  expressly  recog- 
nized by  the  same  statute. 

Aikens  v.  Wisconsin,  195  U.  S.  194, 
49  L.  ed.  164,  25  Sup.  Ct  Rep.  3;  Gom- 
pers  V.  Buck's  Stove  &  Range  Co.  221 
U.  S.  439,  55  L.  ed.  800,  34  L.R.A. 
(N.S.)  874,  31  Sup.  Ct.  Rep.  492. 

Vital  statutory  provisions  would  be 
pro  tanto  repealed  by  a  construction  of 
the  Clayton  Act  which  would  legalize 
the  acts  specified  in  §  20,  even  when 
exercised  -  for  purposes  forbidden  by 
these  enumerated  statutes.  Strikes 
could  be  called  to  prevent  the  carriage 
of  a  nonunion  man  to  the  shop  or  non- 
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union  merchandise  to  the  dealo:  or  con- 
sumer, and  shippers  eould  tlwreby  be 
discriminated  against  in  violation  of 
the  terms  of  the  Commerce  Act 

Toledo,  A.  A.  &  N.  M.  R.  Co.  v.  Penn- 
sylvania Co.  19  L.R.A.  887,  6  Inters. 
Com,  Rep.  622,  64  Fed.  780;  Re  Debs, 
158  U.  S.  593,  39  L.  ed.  1092,  16  Sup. 
Ct  Rep.  900;  Loewe  v.  Lawbr,  208  U. 
S.  274,  62  L.  ed.  488,  28  Sap.  Ct  Rep. 
-801,  13  Ann.  Gas.  815;  Gompers  t. 
Buck's  Stove  ft  Range  Co.  221  U.  S. 
418,  55  L.  ed.  797,  34  L.RJl.(N.S.> 
874,  31  Sup.  Ct  Rep.  492. 

It  would  be  possible,  to  keep  pro- 
scribed merchandise  out  of  the  reach 
of  the  consumer;^  and  thereby  deprive 
the  public  of  its  right  of  choice.  ■ 

People  y.  Hughes,  137  N.  Y.  29,  32 
N.  E.  1105;  Auburn  Draying  Co.  v. 
Wardell.  227  N.  Y.  1,  6  A.LJI.  901, 
124  N.  E.  97,  89  Misc.  501,  162  N.  Y. 
Supp.  475;  Peonle  v.  Davis,  159  App. 
Div.  464,  144  N.  Y.  Supp.  284. 

An  exemption  from  the  Anti-trust 
Laws  extended  to  any  class  of  people, 
purely  as  a  class,  is  unconstitutional, 
if  the  exemption  extends  to  that  class 
under  the  identical  circumstances' 
where  other  classes  are  bound  by  the 
law. 

Cleland  v.  Anderson,  66  Neb.  252,  6 
L.R.A.(N.S.)  136,  92  N.  W.  306,  96  N. 
W.  212,  98  N.  W.  1075;  Connolly  v. 
Union  Sewer  Pipe  Co.  184  U.  S.  540, 
46  L.  ed.  679,  22  Sup.  Ct  Rep.  431. 

An  injunction  should  issue  under  the 
Clayton  Act. 

Paine  Lumber  Co.  v.  Neal.  244  U.  S. 
459,  61  L.  ed.  1256.  37  Sup.  Ct  Rep. 
718;  Hitchman  Goal  &  Coke  Go.  v. 
Mitchell,  245  U.  S.  229,  62  L.  ed.  260, 
L.R.A.1918C,  497,  38  Sup.  Ct  Rep.  65, 
Ann.  Cas.  1918B,  461;  Montgomery  v. 
Pacific  Electric  R.  Co.  169  C.  C.  A.  398, 
258  Fed.  383;  United  States  v.  Rinte- 
len,  233  Fed.  793;  Alaska  S.  S.  Co.  v. 
International  Longshoremen's  Asso.  236 
Fed.  964 ;  Tri-City  Central  Trades 
Council  V.  American  Steel  Foundries, 
151  C.  G.  A.  578,  238  Fed.  728;  United 
States  V.  King,  250  Fed.  908,  229  Fed. 
275;  Stephens  v.  Ohio  State  Teleph. 
Go.  240  Fed.  759;  Dowd  v.  United  Mine 
Workers,  148  C.  C.  A.  495,  235  Fed.  1. 

When  a  statute  not  clear  on  its  face 
is  to  be  interpreted,  courts  will  consult 
legislative  debates,  reports,  and  con- 
temporaneous history  for  expressions 
indicating  the  intentions  of  tiie  legis- 
lative body. 

Tap  Line  Cases,  284  U.  S.  27,  68  L. 
ed.  1185,  84  Sap.  Ct  Rep.  741. 
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Def^MlftBtB  are  engaged  in  a  combi- 
natioD  and  conspiracy  to  injure  plain- 
tiff's good  will,  trade,  and  biisiness,  and 
such  a  combination  is  unlawful  at  com- 
moD  law. 

Shine  t.  Fox  Bros.  Mfg.  Co.  86  C. 
C.  A.  311, 156  Fed.  857;  Auburn  Dray- 
ing  Co.  V.  WardeU,  227  N.  Y.  1,  6 
A.LB.  901, 124  N.  E.  97,  affirming  178 
App.  Div.  270.  165  N.  Y.  Supp.  469, 
which  affirms  89  Misc.  601,  152  N.  Y. 
Supp.  476;  Irving  v.  Joint  Dist.  Coun- 
cil, U.  B.  C.  J.  180  Fed,  896,  Huttig  . 
Sash  &  Door  Co.  v.  Fuelle.  143  Fed. 
363;  Purvis  v.  Local  Union,  U.  B.  C. 
Jf.  214  Pa.  348,  12  L.R.A.(N.S.)  642, 
112  Am.  St.  Rep.  757,  63  Atl.  585.  6 
Ann.  Cas.  275;  Purington  v.  Hinchliff. 
219  111.  169,  2  L.R.A.(N.S.)  824,  109 
Am.  St  Rep.  322,  76  N.  E.  47;  Lohse 
Patent  Door  Co.  v.  Fuelle,  215  Mo.  421, 
22  LRJi.CN.S.)  607,  128  Am.  St.  Rep. 
492,  114  S.  W,  997;  Moores  v.  Brick- 
layers Union,  10  Ohio  Dec  Reprint, 
665;  Thomas  v.  Cincinnati,  N.  O.  & 
T.  P.  R.  Co.  4  Inters.  Com.  Rep.  788, 
62  Fed.  818;  Toledo,  A.  A.  &  N.  M.  R. 
Co.  Y.  Pennsylvania  Co.  19  L.R.A.  387, 
Sinters.  Com.  Rep.  522.  64  Fed.  730; 
Thompson  Mach.  Co.  v.  Brown,  89  N. 
J.  Eg.  326,  104  Atl.  129,  108  Atl  116; 
Employing  Printers'  Club  v.  Dr.  Blos- 
ser  Co.  122  Ga.  509,  69  L.R.A.  90,  106 
Am.  St  Rep.  137,  50  S.  E.  353,  2  Ann. 
Cas.  694;  Seubert  v.  Reiff.  98  Misc.  402, 
164  N.  Y.  Supp.  522;  Schlang  v.  Ladies' 
Waist  Makers  Union,  67  Misc.  221,  124 
N.  Y.  Supp.  289;  Burnham  v.  Dowd, 
217  Mass.  351,  51  L.RJV.(N.S.)  778, 
104  N.  E.  £41;  Loewe  v.  Lawlor.  208 
U.  S.  274,  288,  52  L.  ed.  488,  28  Sup. 
Ct.  Rep.  301,  13  Ann.  Cas.  816;  Martell 
V.  White,  185  Mass.  256,  64  L.R.A.  260, 
102  Am.  St.  Rep.  341,  69  N.  £.  1085; 
Bkrr  v.  Essex  Trades  Council,  53  N.  J. 
Eq.  101,  30  Atl.  881;  Beck  v.  Railway 
Teamsters'  Protective  Union,  118  Mich. 
497,  42  L.R.A.  407,  74  Am.  St.  Rep. 
421,  77  N.  W.  13;  Gompers  v.  Buck's 
Stove  &  Range  Co.  221  U.  S.  418,  65 
L  ed.  797,  34  L.R.A.(N.S.)  874,  31 
iSup.  Ct  Rep.  492 ;  Callan  v.  Wilson,  127 
V.  S.  540,  32  L.  ed.  223,  8  Sup.  Ct  Rep. 
1301;  Branson  v.  Industrial  Workers, 

80  Nev.  270,  95  Pac  354;  Casey  v.  Cin- 
cinnati Typographical  Union,  12  L.R.A. 
193,  45  Fed.  135;  Crump  v.  Com.  84 
Va.  941,  10  Am.  St  Rep.  896,  6  S.  E. 
620;  Ertz  v.  Produce  Exch.  79  Minn. 
140.  A8  L.R.A.  90,  79  Am.  St  Rep.  433, 

81  N.  W.  737;  Evenson  v.  Spauldin?, 
9  L.R.A.{N.S.)  904,  150  Fed.  517,  82 
C  C.  A.  263;  Gray  v.  Building  Trades 
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Council,  91  Minn.  171,  63  L.R.A.  763. 
103  Am.  St.  Rep.  477,  97  N.  W.  663,  1 
Ann.  Cas.  172;  Seattle  v.  Callanan,  82 
App.  Div.  7,  81  N.  Y.  Supp.  415; 
Matthews  v.  Shankland.  25  Misc.  604, 
56  N,  Y.  Supp.  123;  Hopkins  v.  Oxley 
Stove  Co.  28  C.  C.  A.  99,  49  U.  S.  App. 
709,  83  Fed.  912;  Loewe  v,  California 
State  Federation  of  Labor,  139  Fed.  71 ; 
Lucke  v.  Clothing  Cutters  &  T.  Assem- 
bly, 77  Md.  396,  19  L.R.A.  408,  39  Am. 
St.  Rep.  421,  26  Atl.  505;  My  Maryland 
Lodge  V.  Adt,  100  Md.  238,  68  L.R.A. 
762.  59  Atl.  721 ;  National  Teleph.  Co. 
V.  Kent  156  Fed.  173;  Rocky  Mountain 
Bell  Teleph.  Co.  v.  Montana  Federation 
of  Labor,  156  Fed.  809;  Seattle  Brew- 
ing &  Malting  Co.  v.  Hansen,  144  Fed. 
1011;  State  v.  Glidden,  55  Conn.  47.  3 
Am.  St.  Rep.  23,  8  Atl.  890;  Baldwin 
v.  Escanaba  Liquor  Dealers'  Asso. 
165  Mich.  98,  130  N.  W.  214;  Ameri- 
can Federation  of  Labor  v.  Buck's 
Stove  &  Range  Co.  33  App.  D.  C. 
83,  32  L.R.A.(N.S.)  748;  Harvey  v. 
Chapman,  226  Mass.  191,  L.R.A.1917E, 
389,  116  N.  E.  804;  Martin  v.  McFall, 
65  N.  J.  Eq.  91,  56  Atl.  466;  W^bb  v. 
Drake,  62  La.  Ann.  290,  26  So.  m; 
Wilson  v.  Hey.  232  111.  389,  16  L.R.A. 
(N.S.)  85.  122  Am.  St  Rep.  119,  83  N. 
E.  928,  13  Ann.  Cas.  82;  Jensen  v. 
Cooka'  &  W.  Union,  39  Wash.  531,  4 
L.R.A.(N.S.)  302,  81  Pac.  1069;  Hitch- 
man  Coal  &  Coke  Co.  v.  Mitchell,  245 
U.  S.  229,  62  L.  ed.  260.  L.R.A.1918C, 
497.  38  Sup.  Ct  Rep.  66,  Ann.  Cas. 
I918B,  461 ;  Pickett  v.  Walsh,  192  Mass. 
572.  6  L.R.A.(N.S.)  1067.  116  Am.  St 
Rep.  272,  78  N.  E.  753,  7  Ann.  Cas. 
638;  Tunstall  v.  Stearns  Coal  Co.  41 
L.R.A.(N.S.)  4S3, 113  &  C.  A.  132, 192 
Fed.  808;  W.  P.  Davis«Mach.  Co.  v. 
Robinson,  41  Misc.  329,  84  N.  Y.  Supp. 
837. 

The  combination  unlawfully  seeks  to 
prevent  truckmen,  who  are  common  car- 
riers, from  performing  their  common- 
law  duty  of  serving  those  who  purtdiase 
complainants'  presses. 

Jackson  Architectural  Iron  Works  v. 
Hurlbut  158  N.  Y.  34,  70  Am.  St  Rep. 
432,  62  N.  E.  665;  10  C.  J.  49;  Heu- 
mann  v.  M.  H.  Powers  Co.  175  App. 
Div.  672,  162  N.  Y.  Supp.  590;  Pitts- 
burgh, C.  &  St  L.  R.  Co.  V.  Morton,  61 
Ind.  539,  28  Am.  Rep.  682;  Toledo, 
A.  A.  &  N.  M.  R.  Co.  V.  Pennsylvania 
Co.  19  L.R.A.  387,  5  Inters.  Com.  Rep. 
622,  64  Fed.  730;  Michie.  Garr.  §  381. 

The  combination  unlawfully  seeks  to 
induce  the  complainant's  customers  to 
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violate  their  contraets  witii  the  com* 
plainant. 

Hitchman  Coal  &  Coke  Co.  v.  Mit- 
chell, 246  U.  S.  229.  62  L.  ed.  260, 
L.R.A.1918C,  497,  38  Sup.  Ct.  Rep.  65, 
Ann.  Gas.  1918B,  461 ;  Dr.  Miles  Medi- 
cal Co.  T.  J.  D.  Park  &  Sons  Co.  220  U. 
S.  373,  55  L.  ed.  502,  31  Sup.  Ct.  Rep. 
376;  Bittemian  v.  Louiaville  &  N.  R. 
Co.  207  U.  S.  205,  52  L.  ed.  171,  28  Sup. 
Ct.  Rep.  91,  12  Ann.  Cas.  693;  Angle  v. 
Chicago,  St.  P.  M.  &  0.  R.  Co.  151 
U.  S.  2,  38  L.  ed.  55.  14  Sup.  Ct.  Rep. 
240;  American  Malting  Co.  v.  Keitel, 
126  C.  C.  A.  277,  209  Fed.  361. 

Messrs.  Frank  X.  Sullivan  and 
Frank  L.  Mulholland,  for  appellees: 

The  means  employed  by  the  defend- 
ant to  secure  an  eight-hour  day  and 
minimum  rate  of  wage  throughout  the 
trade  are  authorized  by  the  Clayton 
amendment  to  the  Sherman  Anti-trust 
Law. 

Wilson  V.  New,  243  U.  S.  842.  61  L. 
ed.  756,  L.R.A.1917E,  938,  87  Sup.  Ct. 
Rep.  298,  Ann.  Cas.  1918A,  1024;  Paine 
Lumber  Co.  v.  NeaU  244  U.  S.  469»  471. 
61  L.  ed.  1256,  37  Sup.  Ct.  Rep.  718; 
Bossert  v.  Dhuy,  221  N.  Y.  342.  117  N. 
£.  682,  Ann.  Cas.  1918D,  661 ;  National 
Protective  Asso.  v.  Cumming,  170  N. 
Y.  324,  68  L.R.A.  136,  88  Am.  St  Rep. 
648,  63  N.  E.  369;  Tri-City  Central 
Trades  Council  v.  American  Steel 
Foundries,  238  Fed.  732,  161  C.  C.  A. 
578. 

Irreparable  injury  to  property  and 
property  rights  is  neither  cdleged  nor 
proven  by  the  appellant. 

Paine  Lumber  Co.  v.  Neal,  244  U.  S. 
469.  471,  61  L.  ed.  1256,  1264,  87  Sup. 
Ct.  Rep.  718. 

There  being  no  proof  adduced  upon 
the  trial  of  irreparable  injury  to  prop- 
erty and  property  rights,  only  the 
United  States  could  apply  for  injunc- 
tive relief  under  the  Sherman  Act. 

Ibid:  Southern  Indiana  Exp.  Co.  v. 
United  States  Exp.  Co.  35  C.  C.  A.  172, 
88  Fed.  659;  Blindell  v.  Hagan,  54  Fed. 
40;  Mannington  v.  Hocking  Valley  B. 
Co.  183  Fed.  140;  Metcalf  v.  American 
School  Furniture  Co.  108  Fed.  909;  Na- 
tional Fireproofing  Co.  v.  Mason  Build- 
ers' Asso.  26  L.R.A.(N.S.)  148,  94  C. 
C.  A.  535,  169  Fed.  259;  United  States 
V.  Addyston  Pipe  &  Steel  Co.  46  L.R.A. 
122,  29  C.  C.  A,  141,  54  U.  S.  App. 
723.  86  Fed.  271,  175  U.  S.  211,  44  L. 
ed.  136,  20  Sup.  Ct.  Rep.  96;  Min- 
nesota V.  Northern  Securities  Co.  194 
U.  S.  48,  48  L.  ed.  870,  24  Sup.  Ct  Rep. 
698. 


>ORTS,  ANNOTATED.        [16  A.LJt 

To  render  an  association  or  organiza- 
tion unlawful  under  the  Act  of  July  2, 
1890,  it  must  appear  that  such  combinsr 
tion  was  formed  for  the  purpose  of  re- 
straining trade  or  commerce  among  the 
several  states  or  foreign  nations,  or 
that  such  restraint  unnecessarily  re- 
sulted from  such  combination,  and  thua 
deprived  the  public  of  the  benefits 
which  flow  from  free  competition. 

United  States  v.  Trans-Missouri 
Freight  Asso.  166  U.  S.  290,  41  L.  ed. 
■  1007,  17  Sup.  Ct  Rep.  540;  Whitwell 
V.  Continental  Tobacco  Co.  64  L.R.A. 
689,  60  C.  C.  A.  290,  126  Fed.  454; 
Gibbs  V.  McNeeley,  60  L.R.A.  152,  65 
C.  C.  A.  170,  118  Fed.  120;  Bigelow 
V.  Calumet  &  H.  Min.  Co.  167  Fed.  709; 
Bossert  v.  Dhuy,  221  N.  Y.  342.  117  N. 
E.  582,  Ana.  Cas.  1918D,  661. 

There  was  no  interference  witii  in- 
terstate commerce. 

United  States  v.  E.  C.  Knight  Co.  156 
U.  S.  1,  12,  39  L.  ed.  326,  16  Sup.  Ct 
Rep.  249;  Anderson  v.  United  States. 
171  U.  S.  615,  43  L.  ed.  300,  19  Sup.  Ct 
Rep.  60;  Pettibone  v.  United  States, 
148  U.  S.  197,  87  L.  ed.  419,  13  Sup.  Ct 
Rep.  642. 

Irrespective  of  the  Clayton  Act 
there  were  no  facts  adduced  on  the  trial 
T.*hich  would  warrant  the  issuance  of  an 
injunction. 

Bossert  v.  Dhuy,  221  N.  Y.  342,  117 
N.  E.  682,  Ann.  Cas.  1918D,  661;  Lind- 
say &  Go.  V.  Montana  Federation  of 
Labor,  37  Hont.  264,  18  L.R»&.(N.S.) 
707, 127  Am.  St  Rep.  722,  96  Fac.  127; 
Macauley  Bros.  v.  Tiemey,  19  R.  L  265, 
37  L.R.A.  466,  61  Am.  St  Rep.  770, 
33  Atl.  1;  Ames  v.  Union  P.  R.  Co.  62 
Fed.  14;  National  Protective  Asso.  v. 
Cumming,  170  N.  Y.  S16,  68  L.R.A. 
136,  88  Am.  St  Rep.  648,  63  N.  E.  369; 
State  v.  Stockford,  77  Conn.  227,  107 
Am.  St.  Rep.  28,  68  Atl.  769;  National 
Flreprooflng  Co.  v.  Mason  Buildera* 
Asso.  26  L.R.A.(N.S.)  148,  94  C.  C.  A. 
535,  169  Fed.  263;  Gill  Engraving  Co. 
V.  Doerr,  214  Fed.  111. 

Mr.  Justice  Pitney  delivered  the 
opinion  of  the  court: 

This  was  a  suit  in  equity  brought 
by  appellant  in  the  district  court  for 
the  southern  district  of  New  York 
for  an  injunction  to  restrain  a 
course  of  conduct  carried  on  by  de^ 
fendants  in  that  district  and  vicin- 
ity in  maintaining  a  boycott  against 
the  products  of  complainant's  fac- 
tory, in  furtherance  of  a  conspiracy 
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to  injure  and  destroy  its  good  will, 
trade,  and  business, — especially  to 
obstract  and  destroy  its  interstate 
trade.  There  was  also  a  prayer  for 
damages,  but  this  has  not  been 
pressed,  and  calls  for  no  further 
mention.  Ck}mplainant  ia  a  Mich- 
igan corporation,  and  manufacturea 
printing  presses  at  a  factory  in  Bat- 
tle Creek,  in  that  state,  employing 
about  200  machinists  in  the  factory 
in  addition  to  50  office  employees, 
traveling  salasmen,  and  expert  ma- 
diinists  or  road  men  who  supervise 
the  erection  of  the  presses  for  com- 
plainant's cust<nners  at  their  vari- 
oos  places  of  business.  The  defend- 
ants, who  were  brought  into  court 
and  answered  the  bill,  are  Emil  J. 
Deering  and  William  Bramley,  sued 
individually  and  as  business  agents 
and  representatives  of  District  No. 
15  of  the  International  Association 
of  Machinists,  and  Michael  T.  Ney- 
land,  sued  individually  and  as  busi- 
ness agent  and  representative  of 
Local  Lodge  No.  328,  of  the  same 
association.  The  District  Council 
and  the  Lodge  are  unincorporated 
associations  having  headquarters  in 
New  York  city,  with  numerous 
members  resident  in  that  city  and 
vidnity.  There  were  averments 
and  proof  to  show  that  it  was  im- 
practicable to  bring  all  the  mem- 
bers before  the  court,  and  that  the 
named  defendants  properly  repre- 
sented them ;  and  those  named  were 
called  upon  to  defend  for  all,  pursu- 
ant to  Equity  Rule  38  (226  U.  SL 
659. 57  L.  ed.  1643,  33  Sup.  Ct.  Rep. 
xxix.).  Other  jurisdictional  aver- 
Boents  need  no  particular  mention. 
The  district  court,  on  final  hearing, 
tijsmissed  the  bill  (247  Fed.  192) ; 
the  circuit  court  of  appeals  affirmed 
its  decree  (164  C.  C.  A.  562,  252 
Fed.  722) ;  and  the  present  appeal 
was  taken. 

The  jurisdiction  of  the  Federal 
court  was  invoked  both  by  reason 
of  diverse  citizenship  and  on  the 
ground  that  defendants  were  en- 
gaged in  a  conspiracy  to  restrain 
complainant's  interstate  trade  and 
commerce  in  printing  presses,  con- 
'*«»y  to  the  Sherman  Anti-trust 


Act  of  July  2,  1890  (chap.  647,  26 
Stat,  at  L.  209,  Comp.  Stat.  §  8820. 
9  Fed.  Stat.  Anno.  2d  ed.  p.  644). 
The  suit  was  begun  before,  but 
brought  to  hearing  after,  the  pas- 
sage of  the  Clayton  Act  of  October 
15,  1914  (chap.  323,  38  Stat,  at  L. 
730,  Comp.  Stat.  §  8836a,  9  Fed. 
Stat.  Anno.  2d  ed.  p.  730).  -  Both 
parties  invoked  the  provisions  of 
the  latter  act,  and  both  courts  treat- 
ed them  at  applicable.  Complain- 
ant relied  also  upon  the  common 
law;  but  we  shall  deal  first  with 
the  effect  of  the  acts  of  Congress. 

The  facts  of  the  case  and  tiie  na- 
ture of  the  relief  prayed  are  suffi- 
ciently set  forth  in  the  report  of  the 
decision  of  the  circuit  court  of  ap- 
peals (164  C.  C.  A.  562,  252  Fed. 
722).  The  case  was  heard  before 
Circuit  Judges  Rogers  and  Hough 
and  District  Judge  Learned  Hand. 
Judge  Rogers,  although  in  the  mi- 
nority, stated  the  case  and  the  plead- 
ings for  the  court  <pp.  723-727), 
and  delivered  an  opinion  for  reversal 
in  which  he  correctly  outlined  (pp. 
734-737)  the  facts  as  shown  by 
the  undisputed  evidence — defend- 
ants having  introduced  none.  Judges 
Hough  and  Hand  followed  with  sep- 
arate opinions  for  affirmance,  not, 
however,  disagreeing  with  Judge 
Rogers  as  to  the  facts.  These  may 
be  summarized  as  follows:  Com- 
plainant conducts  its  business  on 
the  "open-shop"  policy,  without  dis- 
crimination against  either  union  or 
nonunion  men.  The  individual  de- 
fendants and  the  local  organizations 
of  which  they  are  the  representa- 
tives are  affiliated  with  the  Inter- 
national Association  of  Machinists, 
an  unincorporated  association  hav- 
ing a  membership  of  more  than  60,- 
000,  and  are  united  in  a  combina- 
tion, to  which  the  International  As- 
sociation also  is  a  party,  having  the 
object  of  compelling  complainant  to 
unionize  its  factory,  and  enforce  the 
"closed  shop "  the  eight-hour  day, 
and  the  union  scale  of  wages,  by 
means  of  interfering  with  and  re- 
straining its  interstate  trade  in  the 
products  of  the  factory.  Complain- 
ant's   principal    manufacture  Is 
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newspaper  presses  of  large  size  and 

complicated  mechanism,  varying  in 
weight  from  10,000  to  100,000 
pounds,  and  requiring  a  consider- 
able force  of  labor  and  a  consider- 
able expenditure  of  time — a  week 
or  more — ^to  handle^  haul,  and  erect 
them  at  the  point  of  delivery. 
These  presses  are  sold  throughout 
the  United  States  and  in  foreign 
countries ;  and,  as  they  are  especial- 
ly designed  for  the  pA)duction  of 
daily  papers,  there  is  a  large  mar- 
ket for  them  in  and  about  the  city 
of  New  York,  They  are  delivered 
there  in  the  ordinary  course  of  in- 
terstate commerce,  the  handling, 
hauling,  and  installation  work  at 
destination  being  done  by  em- 
ployees of  the  purchaser,  under  the 
supervision  of  a  specially  skilled 
machinist  supplied  by  complainant. 
The  acts  complained  of  and  sought 
to  be  restrained  have  nothing  to  do 
with  the  conduct  or  management  of 
the  factoi^  in  Micliigan,  but  solely 
with  the  installation  and  operation 
of  the  presses  by  complainant's 
customers.  None  of  the  defendants 
is  or  ever  was  an  employee  of  com- 
plainant, and  complainant  at  no 
time  has  had  relations  with  either 
of  the  organizations  that  they  rep- 
resent. In  August,  1913  (eight 
months  before  the  filing  of  the  bill), 
the  International  Association  called 
a  strike  at  complainant^s  factory  in 
Battle  Creek,  as  a  result  of  which 
union  machinists  to  the  number  of 
about  eleven  in  the  factory,  and 
three  who  supervised  the  erection  of 
presses  in  the  field,  left  complain- 
ant's employ.  But  the  defection  of 
so  small  a  number  did  not  material- 
ly interfere  with  the  operation  of 
the  factory,  and  sales  and  ship- 
ments in  interstate  commerce  con- 
tinued. The  acts  complained  of 
made  up  the  details  of  an  elaborate 
program  adopted  and  carried  out  by 
defendants  and  their  organizations 
in  and  about  the  city  of  New  York 
as  part  of  a  country-wide  program 
adopted  by  the  International  Asso- 
ciation, for  the  purpose  of  enforcing 
a  boycott  of  complainant's  product. 
The  acts  embraced  the  following, 
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with  others:    Warning  customers 

that  it  would  be  better  for  them  not 
to  purchase  or,  having  purchased, 
not  to  install,  presses  made  by  com- 
plainant, and  threatening  them  with 
loss  should  they  do  so;  threatening 
customers  with  sympathetic  strikes 
in  other  trades;  notifying  a  truck- 
ing company  usually  employed  by 
cnstomera  to  haul  the  presses  not  to 
do  so,  and  threatening  it  with  trou- 
ble if  it  should;  inciting  employees 
of  the  trucking  company,  and  other 
men  employed  by  customers  of  com- 
plainant, to  strike  against  their  re- 
spective enq)loyers,  in  order  to 
interfere  with  the  hauling  and  in- 
stallation of  presses,  and  thus  brinsr 
pressure  to  bear  upon  the  custom- 
ers; notifying  repair  shops  not  to 
do  repair  work  on  Duplex  presses; 
coercing  union  men  by  threatening 
them  with  loss  of  union  cards  and 
with  being  blacklisted  as  ''scabs"  if 
they  assisted  in  installing  the 
presses;  threatening  an  exposition 
company  with  a  strike  if  it  permit- 
ted complainant's  presses  to  be  ex- 
hibited; and  resorting  to  a  variety 
of  other  modes  of  preventing  the 
sale  of  presses  of  complainant's 
manufacture  in  or  about  New  York 
city,  and  delivery  of  them  in  inter- 
state commerce,  such  as  injuring 
and  threatening  to  injure  complain- 
ant's customers  and  prospective 
customers,  and  persons  concerned 
in  hauling,  handling,  or  installing 
the  presses.  In  some  cases  the 
4:hreats  were  undisguised;  in  other 
cases  polite  in  form,  but  none  the 
less  sinister  in  purpose  and  effect. 
All  the  judges  of  the  circuit  court 
of  appeals  concurred  in  the  view 
that  defendants'  conduct  consisted 
essentially  of  efforts  to  render  it  im- 
possible for  complainant  to  carry  on 
any  commerce  in  printing  presses 
between  Michigan  and  New  York; 
and  that  defendants  had  agreed  to 
do  and  were  endeavoring  to  accom- 
plish the  very  thing  pronounced  un- 
lawful by  this  court  in  Loewe  v. 
Lawlor,  208  U.  S.  274,  52  L.  ed.  488, 
28  Sup.  Ct.  Rep.  301,  13  Ann.  Cas. 
815;  235  U.  S.  522,  59  L.  ed.  341,  35 
Sup.  Ct.  Rep.  170.  The  judges  also 
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acfieed  that  the  interference  with 
interstate  c(»nnierce  was  such  as 
ought  to  be  enjoined,  unless  the 
Clayton  Act  of  October  15,  1914, 
forbade  such  injunction. 

That  act  was  passed  after  the  be- 
ginning of  the  suit,  but  more  than 
two  years  before  it  was  brought  to 
hearing.  We  are  clear  that  the 
courts  below  were  right  in  giving 
effect  to  it ;  the  real  question  being, 
whether  they  gave  it  the  proper  ef- 
fect. In  so  far  as  the  act  <a)  pro- 
vided for  relief  by  injunction  to  pri- 
vate suitors,  (b)  imposed  conditions 
upon  granting  such  relief  under  par- 
ticular circumstances,  and  <c)  oth- 
erwise modified  the 
i?iX:"rr^r-  Sherman  Act,  it 
Mni.t  of  tntde  was  effcctive  from 
;^«T^".^Ur  the  time  of  its  pas- 
sage, and  applicable 
to  pending  suits  for  injunction.  Ob- 
viously, this  form  of  relief  operates 
<»ily  in  futuro,  an4  the  right  to  it 
must  be  determined  as  of  the  time 
of  the  hearing.  Pennsylvania  v. 
Wheeling  &  B.  Bridge  Co.  18  How. 
421,  431,  432,  15  L.  ed.  435,  437, 
438.  See  also  United  States  v.  The 
Peggy,  1  Cranch,  103,  110,  2  L.  ed. 
49,  61;  Sampeyreac  v.  United 
States,  7  Pet.  222,  239,  240,  8  L.  ed. 
666,  671,  672;  Mills  v.  Green,  159 
U.  S.  661,  663,  40  L.  ed.  293,  294, 
16  Sup.  Ct.  Rep.  132;  Dinsmore  v. 
Southern  Exp,  Co.  183  U.  S.  115, 
120,  46  L.  ed.  Ill,  113,  22  Sup.  Ct. 
Kep.  45;  Berry  v.  Davis,  242  U.  S. 
468,  470,  61  L.  ed.  441,  442,  87  Sup. 
tt  Rep.  20d. 

The  Clayton  Act,  in  §  1,  includes 
the  Sherman  Act  in  a  definition  of 
"anti-trust  laws,"  and,  in  §  16  (38 
Stat,  at  L.  737. 'chap.  323,  Comp. 
Stat.  §  8S3&0,  9  Fed.  Qtat.  Anno. 
2d  ed.  p.  745),  gives  to  private  par- 
ties a  right  to  relief 
^fSL  iLton.   by  injunction  in  any 
court  of  the  United 
iStates  against  threatened  loss  or 
damage  by  a  violation  of  the  Anti- 
trust Laws,  under  the  conditions 
and  principles  regulating  the  grant- 
ing of  such  relief  by  courts  of  equi- 
ty. Evidently  this  provision  was  in- 
tended to  supplement  the  Sherman 


203 


— «  4i  Bup.  ct.  M9p.  17».)  ^ 

Act,  under  which  some  of  the  Fed- 
eral courts  had  held,  as  this  court 
afterwards  held  in  Paine  Lumber 
Co.  V.  Neal,  244  U.  S.  459,  471,  61 
L.  ed.  1256,  1264,  37  Sup.  Ct.  Rep. 
718,  that  a  private  party  could  not 
maintain  a  suit  for  injunction. 

That  complainant's  business  of 
manufacturing  printing  presses  and 
disposing  of  them  in  commerce  is 
a  property  right,  entitled  to  protec- 
tion against  unlawful  injury  or  in- 
terference ;  that  unrestrained  access 
to  the  channels  of  interstate  com- 
merce is  necessary  for  the  success- 
ful conduct  of  the  business;  that  a 
widespread  combination  exists,  to 
which  defendants  and  the  associ- 
ations represented  by  them  are 
parties,  to  hinder  and  obstruct  com- 
plainant's interstate  trade  and  com- 
merce by  the  means  that  have  been 
indicated;  and  that,  as  a  result  of 
it,  complainant  has  sustained  sub- 
stantial damage  to  its  interstate 
trade,  and  is  threatened  with  fur- 
ther and  irreparable  loss  and  dam-' 
age  in  the  future, — is  proved  by 
clear  and  undisputed  evidence. 
Hence,  the  right  to  an  injunction  is 
clear  if  the  threatened  k)ss  is  due 
to  a  violation  of  the  Sherman  Act, 
as  amended  by  the  Clayton  Act.  | 

Looking  first  to  the  former  act, 
the  thing  declared  illegal  by  its  first 
section  (26  Stat,  at  L.  209,  chap. 
647,  Comp.  Stat.  §  8820,  9  Fed.  Stat. 
Anno.  2d  ed.  p.  644)  is:  "Every 
contract,  combination  in  the  form 
of  trust  or  otherwise,  or  conspiracy, 
in  restraint  of  trade  or  commerce 
among  the  several  states,  or  with 
foreign  nations."  The  accepted  def- 
inition of  a  conspir-  „ 
acy  IS,  a  comoma-  lawfni  pnr»t»M 
tion  of  two  or  more 


persons  by  concert- 
ed action  to  accomplish  a  criminal 
or  unlawful  purpose,  or  to  accom- 
plish some  purpose  not  in  itself 
criminal  or  unlawful  by  criminal  or 
unlawful  means.  Fettibone  v. 
United  States,  148  U.  S.  197,  203, 
37  L.  ed.  419,  422,  13  Sup.  Ct.  Rep. 
642.  If  the  purpose  be  unlawful  it 
may  not  be  carried  out  even  by 
means  that  otherwise  would  be  le-' 
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gal;  and  althougrh  the  purpose  be 
ilav^ul)  it  may  not  be  carried  out 
by  criminal  or  unlawful  means. 
,  The  substance  of  the  matters 
[here  complained  of  is  an  interfer- 
ence with  complfdnant's  interstate 
trade,  intended  to  have  coercive  ef- 
fect upon  complainant,  and  produced 
by  what  is  commonly  known  as  a 
"secondary  boycott that  is,  a  com- 
I  bination  not  mere- 

ISSSfn^iS^o.  iM  »y  to  refrain  from 
reatraiBt  of       dealmg  With  com- 

SSS^mT"""**"  plainant,  or  to  ad- 
vise or  by  peaceful 
means  persuade  complainant's  cus- 
tomers to  refrain  ("primarily  boy- 
cott"), but  to  exercise  coercive  pres- 
sure upon  such  customers,  actual  or 
prospective,  in  order  to  cause  them 
to  withhold  or  withdraw  patronage 
from  complainant  through  fear  of 
loss  or  damage  to  themselves  should 
they  deal  with  it. 

As  we  shall  see,  the  recognized 
distinction  between  a  primary  and  a 
secondary  boycott  is  material  to  be 
considered  upon  the  question  of  the 
proper  construction  of  the  Clayton 
Act.  But,  in  determining  the  right 
to  an  injunction  under  that  and  the 
Sherman  Act,  it  is  of  minor  conse- 
quence whether  either  kind  of  boy- 
cott is  lawful  or  unlawful  at  com- 
mon law  or  under  the  statutes 
of  particular  states.  Those  acts, 
passed  in  the  exercise  of  the  power 
of  Congress  to  regulate  commerce 
among  the  states,  are  of  paramount 
authority,  and  their  prohibitions 
must  be  given  full  effect,  irrespec- 
tive of  whether  the  things  prohib- 
ited are  lawful  or  unlawful  at  com- 
mon law  or  under  local  statutes. 

In  Loewe  v.  Lawlor,  208  U.  S.  274, 
48  L.  ed.  488,  28  Sup.  Ct.  Rep.  301, 
13  Ann.  Gas.  815,  where  there  was 
an  effort  to  compel  plaintiffs  to 
unk>nize  their  factory  by  prevent- 
ing them  from  manufacturing  arti- 
cles intended  for  transportation 
beyond  the  state,  and  also  by  pre- 
venting vendees  from  reselling  arti- 
cles purchased  from  plaintiffs,  and 
negotiating  with  plaintiffs  for  fur- 
ther purchases,  by  means  of  a  boy- 
cott of  i^ntiffs'  products  and  of 
dealers  who  handled  them,  this 


court  held  that  there  was  a  conspir- 
acy in  restraint  of  trade,  actionable 
under  §  7  of  the  Sherman  Act,  and 
in  that  connection  said  (p.  293) : 
"The  act  prohibits  any  combination 
whatever  to  secure  action  which 
essentially  obstructs  the  free  flow 
of  commerce  between  the  states,  or 
restricts,  in  that  regard,  the  liberty 
of  a  trader  to  engage  in  business. 
The  combination  charged  falls  with- 
in the  class  of  restraints  of  trade 
aimed  at  compelling  third  parties 
and  strangers  involuntarily  not  to 
engage  in  the  course  of  trade  except 
on  conditions  that  the  combination 
imposes."  And  when  the  case  came 
before  the  court  a  second  time  (235 
U.  S.  522,  534,  59  L.  ed.  341,  348,  35 
Sup.  C^.  Rep.  170),  it  was  held  that 
the  use  of  the  primary  and  second- 
ary boycott,  and  the  circulation  of  a 
list  of  "unfair  dealers,"  intended  to 
influence  customers  of  plaintiffs, 
and  thus  subdue  the  latter  to  the  de- 
mands of  the  defendants,  and  hav- 
ing the  effect  of  interfering  with 
plaintiffs*  interstate  trade,  was  ac- 
tionable. 

In  Eastern  States  Retail  Lumber 
Dealers'  Asso.  v.  United  States,  234 
U.  S.  600,  68  L.  ed.  1490,  L.R.A. 
1915A,  788,  34  Sup.  Ct.  Rep.  951, 
wholesale  dealers  were  subjected  to 
coercion  merely  through  the  circu- 
lation among  retailers,  who  wire 
members  of  the  association,  of  in- 
formation in  the  form  of  a  kind  of 
"black  list,"  intended  to  influence 
the  retailers  to  refrain  from  dealing 
with  the  listed  wholesalers,  and  it 
was  held  that  this  constituted  a  vio- 
lation of  the  Sherman  Act.  Refer- 
ring to  this  decision,  the  court  said, 
in  Lawlor  v.  Loewe,  235  U.  S.  522, 
534,  59  L.  ed.  341,  348,  35  Sup.  Ct. 
Rep.  170:  'That  case  establishes 
that,  irrespective  of  compulsion  or 
even  agreement  to  observe  its  inti- 
mation, the  circulation  of  a  list  of 
'unfair  dealers,'  manifestly  intended 
to  put  the  ban  upon  those  whose 
names  appear  therein,  among  an  im- 
portant body  of  possible  customers 
combined  with  a  view  to  joint  ac- 
tion and  in  anticipation  of  such 
reports,  is  within  the  prohibition  of 
the  Sherman  Act  if  it  is  intended  to 
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restrain  and  restrains  commerce 

among  the  states." 

It  is  settled  by  these  decisions 
that  such  a  restraint  produced  by 
persuasion  is  as  much 
within  the  prohibi- 
tion as  one  accom- 
plished by  force  or 
threats  of  force ;  and  it  is  not  to  be 
justified  by  the  fact  that  the  partici- 
pants in  the  combination  or  conspir- 
acy jnay  have  some 
object  beneficial  to 
themselves  or  their 
which  possibly  they 
might  have  been  at  liberty  to  pur- 
sae  in  the  absence  of  the  statute. 

Upon  the  question  whether  the 
provisions  of  the  Clayton  Act  for- 
bade the  grant  of  an  injunction  un- 
der the  circumstances  of  the  pres- 
ents case,  the  circuit  court  of  appeals 
was  divided;  the  majority  holdinjc 
that  under  §  20,  "perhaps  in  con- 
junction witjfi  §  6."  there  could  be 
no  injunction.  These  sections  are 
set  forth  in  the  margin.^  Defend- 
ants seek  to  derive  from  them  some 


authority  for  their  conduct.  As  to 
§  6,  it  seems  to  us  its  principal  im- 
portance in  this  discussion  is  for 
what  it  does  not  authorize,  and  for 
the  limit  it  sets  to  the  inmiunity 
conferred.  The  section  assumes  the 
normal  objects  of  a  labor  organiza^ 
tion  to  be  legitimate,  and  declares 
that  nothing  in  the  Anti-trust  Laws 
shall  be  construed  to  forbid  the  ez- 
ifltence  and  operation  of  such  organ- 
izations, or  to  forbid  their  members 
from  lawftiUy  carrying  out  their 
legitimate  objects ;  and  that  such  an 
organization  shall  not  be  held  in  it- 
self— ^merely  because  of  its  exist- 
ence and  operation — ^to  be  an  illegal 
combination  or  conspiracy  in  re- 
straint of  trade.  But  there  is  noth- 
ing in  the  section 
to  exempt  such  an 
organization  or  its 
members  from  accountability  where 
it  or  they  depart  from  its  normal 
and  legitimate  objects,  and  engage 
in  an  actual  combination  or  con- 
spiracy in  restraint  of  trade.  And 


labor  orvanlM* 
ttoaa. 


'"Seed.  That  the  labor  of  s  hninan  be- 
hV  ii  not  a  commodity  or  article  of  com- 
neree.   Nothing  contained  in  the  Anti- 
trut  Laws  ahi^  be  conatmed  to  forbid 
the  exiitenee  and  operation  of  labor,  agri- 
cnltaral,  or  horticultural  oxidizations, 
iastitnted  for  the  purposes  of  mutual  help, 
and  not  having  capital  stock  or  conducted 
for  profit,  or  to  forbid  or  restrain  indi- 
rldoal  members  of  soeb  organisations 
from  lawfully  carrying  out  tiie  legitimate 
objects  thereof;  nor  shall  such  organisa- 
ti«u,  or  the  members  thereof,  be  held  or 
cnubued  to  be  illegal  combinations  or 
oHupiraeies  in  restraint  ot  trade,  under 
the  Antd-truat  Laws." 

"See.  20.  That  no  restraining  order  or 
iojunction  shall  be  granted  by  any  court 
of  the  United  States,  or  a  judge  or  the 
judges  thereof,  in  any  case  between  an  em- 
ployer and  employees,  or  between  em- 
ployers and  employees,  or  between 
ooployeee,  or  between  persons  employed 
and  persons  seeking  employment,  involv- 
ii^,  or  growing  out  of,  a  dispute  concern- 
ing terms  or  conditions  of  empkiyment, 
anless  necessary  to  prevent  irreparable 
injury  to  property,  or  to  a  property  right, 
of  tiie  party  making  the  application,  for 
^fUdh  injury  there  is  no  adequate  remedy 
at  law,  and  such  property  or  property 
Tight  most  be  described  with  particularity 


in  tiie  application,  which  must  be  in  writ- 
ing and  sworn  to  by  the  applicant  or 
by  his  agent  or  atttnney. 

"And  no  such  restraining  order  or  in- 
junction shall  prohibit  any  person  or  per- 
sons, whether  singly  or  in  concert,  from 
terminating  any  relation  of  employment, 
or  from  ceasing  to  perform  any  work  or 
labor,  or  from  recommending,  adviring,  or 
persuading  othiers  by  peaceful  means  so 
to  do;  or  from  attending  at  any  place 
wlwre  any  such  person  or  persons  may 
lawfully  be,  for  the  purpose  of  peacefully 
obtaining  or  communicating  information, 
or  from  peacefully  persuading  any  person 
to  work  or  to  abstain  from  working;  or 
from  ceasing  to  patronize  or  to  employ 
any  party  to  such  dispute,  or  from  recom- 
mending,  advising,  or  persuading  others 
by  peaceful  and  lawful  means  so  to  do; 
or  from  paying  or  giving  to,  or  with- 
holding from,  any  person  engaged  in  such 
dispute,  any  strike  benefits  or  other 
moneys  or  things  of  value;  or  from  peace- 
ably assembling  in  a  lawful  manner,  and 
for  lawful  purposes;  or  from  doing  any 
act  or  thing  which  might  lawfully  be 
done  in  the  absence  of  such  dispute  by  kny 
liarty  thereto;  nor  shall  any  of  the  acts 
specified  in  this  paragraph  be  considered 
or  held  to  be  vitiations  oi  any  law  of  the 
United  States." 
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by  no  fair  or  permissible  construe- 
-cuyio»  Aei-  tio^  csoi  it  be  taken 
wMiKw'ni  as  authorizing  any 

«c*ivit*.  activity  otherwise 

unlawful,  or  enabling  a  normally 
lawful  organization  to  become  a 
cloak  for  an  illegal  combination  or 
conspiracy  in  restraint  of  trade,  as 
defined  by  the  Anti-trust  Laws. 

The  principal  reliance  is  upon  S 
20.  This  regulates  the  granting  of 
restraining  orders  and  injunctions 
by  the  courts  of  the  United  States 
in  a  designated  class  of  cases,  with 
respect  to  (a)  the  terms  and  condi- 
tions of  the  relief  and  the  practice 
to  be  pursued,  and  (b)  the  charac- 
ter of  acts  that  are  to  be  exempted 
from  the  restraint ;  and  in  the  con- 
uluding  words  it  declares  (c)  that 
none  of  the  acts  speci^ed  shall  be 
held  to  be  violations  of  any  law  of 
the  United  States.  All  its  provi- 
sions are  subject  to  a  general  qual- 
ification respecting  the  nature  of 
the  controversy  and  the  parties  af- 
fected. It  is  to  be  a  "case  between 
an  employer  and  employees,  or  be- 
tween employers  and  employees,  or 
between  employeea,  or  between  per- 
sons employed  and  persons  seeking 
employment,  involving,  or  growing 
out  of,  a  dispute  concerning  terms 
or  conditions  of  employment/' 

The  first  paragraph  merely  puts 
into  statutory  form  familiar  restric- 
tions upon  the  granting  of  injunc- 
tions already  established  and  of 
general  application  in  the  equity 
practice  of  the  courts  of  the  United 
States.  It  is  but  declaratory  of  the 
law  as  it  stood  before.  The  second 
paragraph  declares  that  "no  such 
restraining  order  or  injunction;* 
shall  prohibit  certain  conduct  speci- 
fied,— ^manifestly  still  referring  to  a 
"case  between  an  employer  and  em- 
ployees, .  .  .  involving,  or  grow- 
ing out  of,  a  dispute  concerning 
terms  or  conditions  of  employ- 
ment," as  designated  in  the  first 
paragraph.  It  is  very  clear  that 
the  restriction  upon  the  use  of  the 
injunction  is  in  favor  only  of  those 
concerned  as  parties  to  such  a  dis- 
pute as  is  described.  The  words  de- 
fining the  permitted  conduct  include 
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particular  qualifications  consistent 
with  the  general  one  respecting  the 
nature  of  the  case  and  dispute  in- 
tended; and  the  concluding  words, 
"nor  shall  any  of  the  acts  specified 
in  this  paragraph  be  considered  or 
held  to  be  violations  of  any  law  of 
the  United  States,"  are  to  be  read 
in  the  light  of  the  context,  and  mean 
only  that  those  acts  are  not  to  be  so 
held,  when  committed  by  parties 
concerned  in  "a  dispute  concerning 
terms  or  conditions  of  employment." 
If  the  qualifsang  words  are  to  have 
any  effect,  they  must  operate  to  con- 
fine the  restriction  upon  the  grant- 
ing of  injunctions,  and  also  the  re- 
laxation of  the  provisions  of  the 
Anti-trust  and  other  laws  of  the 
United  States,  to  parties  standing  in 
proximate  relation  to  a  controve|*sy 
such  as  is  particularly  described. 

The  majority  of  the  circuit  court 
of  appeals  appear  to  have  enter- 
tained the  view  that  the  words  "em- 
ployers and  employees,"  as  used  in 
§  20,  should  be  treated  as  referring 
to  "the  business  class  or  clan  to 
which  the  particis  litigant  respec- 
tively belong;"  and  that,  as  there 
had  been  a  dispute  at  complainant's 
factory  in  Michigan  concerning  the 
conuitions  of  employment  there, — a 
dispute  created,  it  is  said,  if  it  did 
not  exist  before,  by  the  act  of  the 
Machinists'  Union  in  c^ling  a  strike 
at  the  factory, — §  20  operated  to 
I>ermit  members  of  the  Machinists' 
Union  elsewhere, — some  60,000  in 
number, — although  standing  in  no 
relation  of  employment  under  com- 
plainant, past,  present,  or  prospec- 
tive, to  make  that  dispute  their 
own,  and  proceed  to  instigate  sym- 
pathetic strikes,  picketing,  and  boy- 
cotting against  employers  wholly 
unconnected  with  complainant's  fac- 
tory, and   having  relations  with 
complainant  only  in  the  way  of  pur- 
chasing its  product  in  the  ordinary 
course  of  interstate  commerce, — 
and  this  where  there  was  no  dispute 
between  such  employers  and  their 
employees  respecting  terms  or  con- 
ditions of  employment. 

We  deem  this  construction  alto- 
gether inadmissible.     Section  20 
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most  be  given  fiUl  effect  according 
to  its  terms  as  an  expression  of  the 
purpose  of  Congress ;  but  it  must  be 
borne  in  mind  that  the  section  im- 
poses an  exceptional  and  extraordi- 
nary restriction  upon  the  equity 
powers  of  the  courts  of  the  United 
States,  and  upon  the  general  opera- 
tion of  the  Anti-trust  Laws, — a  re- 
striction in  the  nature  of  a  special 
privilege  or  immunity  to  a  partic- 
ular class,  with  corresponding  detri- 
ment to  the  general  public;  and  it 
would  violate  rules  of  statutory 
construction  having  general  applica- 
tion and  far-reaching  importance  to 
enlarge  that  specisd  privilege  by 
resorting  to  a  loose  construction  of 
the  section,  not  to  speak  of  ignoring 
or  slighting  the  qualifying  words 
that  are  found  in  it.  Full  and  fair' 
effect  will  be  given  to  every  wotd  if 
the  exceptional  privilege  be  con- 
fined— as  the  nat- 
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meanmg 

Sl£^ie2l*.rT  ^«  y^^^l  conanes 
iwrc^t-  it — ^to  those  who 
curto.  Art.  proximately  and 

substantially  concerned  as  parties 
to  an  actual  dispute  respecting  the 
terms  or  conditions  of  their  own 
employment,  past,  in:esent,  or  pros- 
pective. The  extensive  construction 
adopted  by  the  inajority  of  the  court 
below  virtually  ignores  the  effect  of 
the  qualifying  words.  Congress 
had  in  mind  particular  industrial 
controversies,  not  a  general  class 
war.  **Terma  or  conditions  of  em- 
ployment" are  the  only  grounds  of 
dispute  recognized  as  adequate  to 
bring  into  play  the  exemptions; 
■oB«M»ir^  would  do  vi- 

e»aibY«*ii>K  im  olenco  to  the  guard-; 
M^i^utriai  ed  language  em- 
Mud^  ployed  were  the 
iMrratt—  exemption  extended 

ciivt*.  Ae*.       beyond  the  parlies 

affected  in  a  proximate  and  substan- 
tial, not  merely  a  sentimental  or 
sympathetic,  sense  by  the  cause  oi 
dispute. 

Nor  can  §  20  be  regarded  as 
bringing  in  all  members  of  a  labor 
organization  as  parties  to  a  "dispute 
concerning  terms  or  conditions  of 
employment"  which  proximately  af- 


f ects  only  a  few  of  them,  with  the 
result  of  conferring  upon  any  and 
all  members, — no  matter  how  many 
thousands  there  may  be,  nor  how 
remote  from  the  actual  conflict — 
those  exemptions  which  Congress  in 
terms  conferred  only  upon  parties 
to  the  dispute.  That  would  enlarge 
by  construction  the  provisions  of  § 
20,  which  contain  no  mention  ot 
labor  organizations,  so  as  to  produce 
an  inconsistency  with  §  6,  which 
deals  specifically  with  the  subject 
and  must  be  deemed  to  express  the 
measure  and  limit  of  the  immunity 
intended  by  Congress  to  be  incident 
to  mere  membership  in  such  an  or- 
ganization. At  the  same  time  it 
would  virtually  repeal  by  implica-' 
tion  the  prohibition  of  the  Sherman 
Act,  80  far  as  labor  organizations 
are  concerned,  notwithstanding  re-, 
peals  by  implication  are  not  fa- 
vored; and  in  effect,  as  was  noted 
in  Loewe  v.  Lawlor,  208  U.  S.  274, 
303,  304,  52  L.  ed.  488,  503,  504,  28 
Sup.  Ct.  Rep.  301, 13  Ann.  Cas.  813. 
would  confer  upon  voluntary  asso- 
ciations of  individuals  formed  with- 
in the  states  a  control  over  com- 
merce among  the  states  that  is 
denied  to  the  govemmients  of  the 
states  themselves. 

The  qualifying  effect  of  the  words 
descriptive  of  the  nature  of  the  dis- 
pute and  the  parties  concerned  is 
further  borne  out  by  the  phrases 
defining  the  conduct  that  is  not  to 
be  subjected  to  injunction  or  treat- 
ed as  a  violation  of  the  laws  of  the 
United  States;  that  is  to  say:  (a) 
"Terminating  any  relation  of  env- 
ployment,  .  .  .  -or  persuading 
others  by  peaceful  means  so  to  do 

(b)  "attending  at  any  place  where 
•any  such  person  or  persona  may 

la\i^ully  be,  for  the  purpose  of 
peacefully  obtaining  or  communi- 
cating ii^ormation,  or  from  peace- 
fully persuading  any  person  to 
work  or  to  abstain  from  working;" 

(c)  "ceasing  to  patronize  or  to  em- 
ploy any  party  to  such  dispute,  or 
.  .  .  recommending,  advising,  or 
persuading  others  by  peaceful  and 
lawful  means  so  to  do;"  (d)  "pay- 
ing .  or  giving  to,  or  withholding 
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from,  any  person  engaged  in  such 
dispute,  any  strike  b^efits  ... 
(e)  "doing  any  act  or  thing  which 
might  lawfully  be  done  in  the  ab- 
sence of  such  dispute  by  any  party 
thereto,"  The  emphasis  placed  on 
the  words  "lawful"  and  "lawfully," 
"peaceful"  and  "peacefully,"  and 
the  references  to  the  dispute  and 
the  parties  to  it,  strongly  rebut  a 
legislative  intent  to  confer  a  gen- 
eral inmiunity  for  conduct  violative 
of  the  Anti-trust  Laws,  or  other- 
wise unlawful.  The  subject  of  the 
boycott  ia  dealt  with  specifically  in 
the  "ceasing  to  patronize"  provi- 
sion, and  by  the  clear  force  of  the 
language  employed  the  exemption 
is  limited  to  pressure  exerted  upon 
a  "party  to  such  dispute"  by  means 
of  "peaceful  and  lavjfvl"  influence 
upon  neutrals.  There  is  nothing 
here  to  justify  defendants  or  the 
organizations  they  represent  in 
using  either  threats  or  persuasion 
to  bring  about  strikes  or  a  cessation 
of  work  on  the  part  of  employees  of 
complainant's  customers  or  pro- 
spective customers,  or  of  the  truck- 
ing company  employed  by  the  cus- 
tomers, with  the  object  of  compel- 
ling such  customers  to  withdraw  or 
refrain  from  commercial  relations 
with  complainant,  and  of  thereby 
constraining  complainant  to  yield 
the  matter  in  dispute.  To  instigate 
a  sympathetic  strike  in  aid  of  a  sec- 
ondary boycott  cannot  be  deemed 
"peaceful  and  lawful"  persuasion. 
-        ,  In    essence    it  is 

;;'«;;:th««";  a. threat  to  inflict 
3K"Sb;JSSi""  damage  upon  the 
.  immediate  employ- 
er, between  whom  and  his  em- 
ployees no  dispute  exists,  in  order 
to  bring  him  against  his  will  into  a  • 
concerted  plan  to  inflict  damage  up- 
on  another  employer  who  is  in  dis- 
pute with  his  employees. 

The  majority  of  the  circuit  court 
of  appeals,  very  properly  treating 
the  case  as  involving  a  second£iry 
boycott,  based  the  decision  upon  the 
view  that  it  was  the  purpose  of  § 
20  to  legalize  the  secondary  boy- 
cott, "at  least  in  so  far  as  it  rests 
on  or  consists  of  refusing  to  work 


for  anyone  who  deals  with  the  prin- 
cipal offender."  Characterizing  the 
section  as  "blindly  drawn,"  and  con- 
ceding that  the  meaning  attributed 
to  it  was  broad,  the  court  referred 
to  the  legislative  history  of  the  en- 
actment as  a  warrant  for  the  con- 
struction adopted.  Let  us  consider 
this; 

By  repeated  decisions  of  this 
court  it  has  come  to  be  well  estab- 
lished that  the  debates  in  Congress 
expressive  of  the  views  and  motives 
of  individual  members  are  not  a 
safe  guide,  and  hence  may  not  be 
resorted  to,  in  ascertaining  the 
meaning  and  purpose  of  the  law- 
making body.  Aldridge  v.  Wil- 
liams, 3  How.  9,  24,  11  L.  ed,  469, 
475;  United  States  v.  Union  P.  R. 
Co.  91  U.  S.  72,  79,  23  L.  ed.  224, 
228;  United  States  v.  Trans-Mis- 
souri Freight  Asso.  166  U.  S.  290, 
318,  41  L.  ed.  1007, 1019, 17  Sup.  Ct. 
Rep.  540,  But  reports  of  commit- 
tees of  House  or 
Senate  stand  upon  emt^^iam— 
a  more  solid  foot-  ^^^'i*'* 
ing,  and  may  be  re- 
gu^ed  as  an  exposition  of  the  leg- 
islative intent  in  a  case  where 
otherwise  the  meaning  of  a  statute 
is  obscure.  Binns  v.  United  States, 
194  U.  S.  486,  495,  48  L.  ed.  1087. 
1090,  24  Sup.  Ct.  Rep.  816.  And 
this  has  been  extended  to  include 
explanatory  statements  in  the  na- 
ture of  a  supplemental  report  made 
by  the  committee  member  in  charge 
of  a  bill  in  course  of  passage.  Ibid. ; 
Pennsylvania  R.  Co.  v.  International 
Coal  Min.  Co.  230  U.  S,  184,  198, 
199,  57  L.  ed.  1446,  1451,  1452,  33 
Sup.  Ct.  Rep.  893,  Ann.  Cas.  1915A, 
315 ;  United  States  v.  Coca  Cola  Co. 
241  U.  S.  265,  281,  60  L.  ed.  995, 
1002,  36  Sup.  Ct.  Rep.  573,  Ann. 
Cas.  1917C,  487;  United  States  v. 
St.  Paul,  M.  &  M.  R.  Co.  247  U.  S. 
310,  318,  62  L.  ed.  1130,  1134,  38 
Sup.  Ct.  Rep.  525. 

In  the  case  of  the  Clayton  Act, 
the  printed  committee  reports  are 
■not  explicit  with  respect  to  the 
meaning  of  the  "ceasing  to  patron- 
ize" clause  of  what  is  now  §  20. 
(See  House  Rept.  No.  627,  63d 


Digitized  by  Google 


DUPLEX  PRINTING  PRESS  CO.  v.  DEERING. 


(aSi  U.  8.  Ha,  *6  L.  e4. 

Cm-  2d  Sess.  pp.  33-36;  Senate 
Kept  No.  698,  63  Cong.  2d  Sess.  pp. 
2^1 ;  the  latter  being  a  reproduc- 
tion oi  the  former.)  But  they  con- 
tain extracts  from  judicial  opinions 
and  a  t^en  recent  textbook  sustain- 
ing: the  '^primary  boycott/'  and  ez- 
I»^singr  an  adverse  view  as  to  tiie 
secondary  or  coercive  boycott ;  and, 
on  the  whole,  are  far  from  mani- 
.festing  a  purpose  to  relax  the  pro- 
hibition against  restraints  of  trade 
in  favor  of  the  secondary  boycott. 

Moreover,  the  report  was  supple- 
mented in  this  regard  by  the 
spokesman  of  the  House  committee 
(Mr.  Webb),  who  had  the  bill  in 
charge  when  it  was  under  consid^ 
eration  by  the  House.  The  question 
whether  the  bill  legalized  the  sec* 
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— ,  41  Sup.  Ct.  Rep.  nt.) 

ondary  boycott  having  been  raised, 
it  was  emphatically  and  unequiv- 
ocally answered  by  him  in  the  neg- 
ative.* The  subject — ^he  declared  in 
substance  or  effect — was  under 
consideration  when  the  bill  was 
framed,  and  the  section  as  reported 
was  carefully  prei>ared  with  the  set- 
tled purpose  of  excluding  the  sec- 
ondary boycott,  and  confining  boy- 
cotting to  the  i»rties  to  the  dispute, 
allowing  parties  to  cease  to  patron- 
ize and  to  ask  others  to  cease  to 
patronize  a  party  to  the  dispute;  it 
was  the  opinion  of  the  committee 
that  it  did  not  legalize  the  second- 
ary boycott;  it  was  not  their  pur- 
pose to  authorize  such  a  boycott; 
not  a  member  of  the  committee 
would  vote  to  do  so;  clarifying 


■Extracts  from  Congressional  Record, 
Vol  51,  Part  10,  63d  Cong.,  2d  Sess. 
(Page  9652.) 

Hr,  Volstead:    Would  not  this  also 
legalize  the  secondary  boycott? 

Hr.  VAb:    Mr.  Qiairman,  I  do  not 
think  it  Isgallzea  a  secondary  boycott. 

Mr.  Volstead:  Let  me  read  the  lines, 
if  the  grentleman  will  permit.  And  no 
meh  restraining  order  or  injunction  shall. 
pnMbit  anyone — 

'^m  ceasing  to  patronize  those  who  [or 
to]  onploy  any  party  to  such  dispute,  or 
ttfm  recommoiding,  advising,  or  persuad- 
ing others  by  peaceful  means  so  to  do." 

Now,  does  not  the  word  "others"  in  that 
nistance  refer  to  others  tiian  parties  to  . 
the  dispute? 

Hr.  Webb:  No;  because  it  says  in  line  16: 

"Froip  ceasing  to  patronize  or  empioy 
any  parties  to  such  dispute." 

Ur.  Volstead :  .  .  .  Can  there  be  any 
doubt  this  is  intended,  or  does,  in  fact, 
I^lize  the  secondary  boycott? 

Ur.  Webb:  I  will  say  frankly  to  my 
friend  when  this  section  was  drawn  it  was 
inwn  with  the  careful  purpose  not  tf> 
legali2e  the  secondary  boycott,  and  we  do 
not  think  it  does.  There  may  be  a  dif- 
ference of  opinion  about  it,  but  it  is  the 
opinion  of  the  committee  that  it  does  not 
l^lize  the  secondary  boycott  and  is  not 
intended  to  do  so.  It  does  legalize  the 
primary  boycott;  it  does  legalize  the 
strike;  it  does  legalize  persuading  others 
to  strike,  to  quit  work,  and  the  other  acts 
mentioned  in  §  18  [now  S  20],  but  we  did 
not  intend,  I  will  say  frankly,  to  legalize 
the  secondary  boycott. 

(Page  9653.) 

16  AX.B^14. 


Mr.  Webb:  I  will  say  this  section  was 
drawn  two  years  or  more  ago,  and  was 
drawn  carefolly^  and  those  who  drew  this 
sectioa  drew  it  with  the  idea  of  excluding 
the  secondary  boycott.  It  paned  the 
House,  I  think,  by  about  243  to  16,  and  the 
question  of  the  secondary  boycott  was  not 
raised  then,  because  we  understood  so 
clearly  it  did  not  refer  to  or  authorize  the 
secondary  boycott. 

(Page  9668.) 

Mr.  Webb:  Mr.  Chairman,  I  should 
vote  for  the  amendment  offered  by  the 
gentleman  from  Minnesota  [Mr.  Volstead] 
if  I  were  not  perfectly  satisfied  that  it  is 
taken  care  of  in  this  section.  The  lan- 
guage the  gentleman  reads  does  not  au- 
thorize the  secondary  boycott,  and  he 
could  not  torture  it  into  any  such  min- 
ing. While  it  does  authorize  persons  to 
cease  to  patronize  the  party  to  the  dispute, 
and  to  recommend  to  others  to  cease  to 
patronize  that  same  party  to  the  dispute, 
that  is  not  a  secondary  boycott,  and  you 
cannot  possibly  make  it  mean  a  secondary 
boycott.  Therefore  this  section  does  not 
authorize  the  secondary  boycott. 

I  say  again — and  I  speak  for,  I  believe, 
practically  every  member  of  the  Judiciary 
Committee—that  if  this  section  did  legal- 
ize the  secondary  boycott,  there  would  not 
be  a  man  to  vote  for  it.  It  is  not  the  pur- 
pose of  the  committee  to  authorize  it,  and 
I  do  not  think  any  person  in  this  House 
wants  to  do  it.  We  confine  the  boycotting 
to  the  parties  to  the  dispute,  allowing  par- 
ties to  cease  to  patronize  that  party,  and 
to  ask '  others  to  cease  to  patronize  the 
par^  to  the  dispute. 
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amendment  was  unnecessary;  the 

section  as  reported  expressed  the 
real  purpose  so  well  that  it  could 
not  be  tortured  into  a  meaning  au- 
thorizing the  secondary  boycott. 
This  was  the  final  word  of  the 
House  committee  on  the  subject, 
and  was  uttered  under  such  circum- 
stances and  with  such  impressive 
emphasis  that  it  is  not  going  too  far 
to  say  that,  except  for  this  exposi- 
tion of  the  meaning  of  the  section, 
it  would  not  have  been  enacted  in 
the  form  in  which  it  was  reported. 
In  substantially  that  form  it  be- 
came law ;  and  since,  in  our  opinion, 
its  proper  construction  is  entirely  in 
accord  with  its  purpose  as  thus  de- 
clared, little  need  be  added. 

The  extreme  and  harmful  conse- 
quences of  the  construction  adopted 
in  the  court  below  are  not  to  be  ig- 
nored. The  present  cfise  furnishes 
an  apt  and  convincing  example.  An 
ordinary  controversy  in  a  manufac- 
turing establishment,  said  to  con- 
cern the  terms  or  conditions  of 
employment  there,  has  been  held  a 
sufficient  occasion  for  imposing  a 
general  embargo  upon  the  products 
of  the  establishment  and  a  nation- 
wide blockade  of  the  channels  of 
interstate  commerce  against  them, 
carried  out  by  inciting  sympathetic 
strikes  and  a  secondary  boycott 
against  complainant's  customers,  to 
the  great  and  incalculable  damage 
of  many  innocent  people  far  remote 
from  any  connection  with  or  control 
over  the  original  and  actual  dispute, 
— ^people  constituting,  indeed,  the 
general  public  upon  whom  the  cost 
must  ultimately. fall,  and  whose  vi- 
tal interest  in  unobstructed  com- 
merce constituted  the  prime  and 
paramount  concern  of  Congress  in 
enacting  the  Anti-trusf  Laws,  of 
which  the  section  under  considera- 
tion forms,  after  all,  a  part. 

Reaching  the  conclusion,  as  we  do, 
that  complainant  has  a.  clear  right 
to  an  injunction  under  the  Sherman 
Act,  as  amended  by  the  Clayton 
Act,  it  becomes  unnecessary  to  con- 
sider whether  a  like  result  would 
follow  under  the  common  law  or  lo- 
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cal  statutes ;  there  being  no  sugges- 
tion that  relief  thereunder  could  be 
broader  than  that  to  which  com- 
plainant is  entitled  under  the  acta 
of  Congress. 

There  should  be  an  injunction 
against  defendants  and  the  associ- 
ations represented  by  them,  and  all 
members  of  those  associations,  re- 
straining them,  according  to  the 
prayer  of  the  bill,  from  interfering  . 
or  attempting  to  interfere  with  the 
sale,  transportation,  or  delivery  in 
interstate  commerce  of  any  printing 
press  or  presses  manufactured  by 
complainant,  or  the  transportation, 
carting,  installation,  use,  operation, 
exhibition,  display,  or  repairing  of 
any  such  press  or  presses,  or  the 
performance  of  any  contract  or  con- 
tracts made  by  complainant  respect- 
ing the  sale,  transportation,  deliv- 
ery, or  installation  tif  any  such 
press  or  presses,  by  causing  or 
threatening  to  cause  loss,  damage, 
trouble,  or  inconvenience  to  any  per- 
son, firm,  or  corporation  concerned 
in  the  purchase,  transportation, 
carting,  installation,  use,  operation, 
exhibition,  display,  or  repairing  of 
any  such  press  or  presses,  or  the 
performance  of  any  such  contract 
or  contracts;  and  also  and  especial- 
ly from  using  any  force,  threats,, 
command,  direction,  or  even  persua- 
sion with  the  object  or  having  the 
effect  of  causing  any  person  or  peiv 
sons  to  decline  employment,  cease 
employment,  or  not  seek  employ- 
meot»  or  to  refrain  from  work  or' 
cease  working  under  any  person, 
firm,  or  corporation  being  a  pur- 
chaser or  prospective  purchaser  of 
any  printiilg  press  or  presses  from 
complainant,  or  engaged  in  hauling, 
Carting,  delivering,  installing,  han- 
dling, using,  oi)erating,  or  repairing 
any  such  press  or  presses  for  any 
customer  of  complainant.  Other 
threatened  conduct .  by  defendants 
or  the  associations  they  represent, 
or  the  members  of  such  associ- 
ations, in  furtherance  of  the  second- 
ary boycott,  should  be  included  in 
the  injunction  according  to  the 
proofs. 
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.  CompUinant  is  entitled  to  its 
costs  in  this  court  and  in  both 
coorts  below. 

Decree  reversed,  and  the  cause 
rem&Dded  to  the  District  Court  for 
farther  proceedings  in  conformity 
with  thia  opinion. 

Mr.  Justice  Brandeis,  dissentinsr, 
with  whom  Mr.  Justice  Holmes  and 
Ur.  Justice  Clarke  concur: 

The  Duplex  Company,  a  manufac- 
turer of  newspaper  printing:  presses, 
seeks  to  enjoin  officials  of  the  ma- 
chinists' and  affiliated  unions  from 
interfering  with  its  business  by  in- 
ducing their  members  not  to  worfi! 
for  plaintiff  or  its  customers  in  con- 
nection with  the  setting  up  of 
presses  made  by  it.  Unlike  Hitch- 
man  Coal  •&  Coke  Co.  v.  Mitchell, 
245  U.  S.  229,  62  L.  ed.  260,  L.R.A. 
1918C,  497,  38  Sup.  Ct.  Rep.  65, 
Ann.  Cas.  1918B,  461,  there  is  here 
no  charge  that  defendants  are  in- 
ducing employees  to  break  their 
contracts.  Nor  is  it  now  urged  that 
defendants  threaten  acts  of  vio- 
lence. But  plaintiff  insists  that  the 
acts  complained  of  violate  both  the 
common  law  of  New  York  and  the 
Sherman  Act,  and  that,  according- 
ly, it  is  entitled  to  relief  by  injunc- 
tion under  the  state  law  and  under 
§  1*^  of  the  Clayton  Act,  October  15, 
1914,  chap.  323,  38  Stat,  at  L.  730, 
737,  Comp.  Stat.  §§  8835a,  8835o,  9 
Fed.  Stat  Anno.  2d  ed.  pp.  730, 745. 

The  defendants  admit  interfere 
ence  with  plaintiff's  business,  but 
justify  on  the  following  ground: 
There  are  in  the  United  States  only 
four  manufacturers  of  such  presses, 
and  they  are  in  active  competition. 
Between  1909  and  1913  the  machin- 
ists' union  induced  three  of  them  to 
recognize  and  deal  with  the  union, 
to  grant  the  e=ght-hour  day,  to  es- 
tablish a  minimum  wage  scale,  and 
to  comply  with  other  union  require- 
ments. The  fourth,  the  Duplex 
Company,  refused  to  recognize  the 
union;  insisted  upon  conducting  its 
factory  on  the  open-shop  principle; 
refused  to  introduce  the  eight-hour 
day,  and  operated,  for  the  most 
part,  ten  hours  a  day;  refused  to 
establish  a  minimum  wage  scale; 
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and  disregarded  other  union  stand- 
ards.  Thereupon  two  of  the  three 
manufacturers  who  had  assented  to 
union  conditions  notified  the  union 
that  they  should  be  obliged  to  ter- 
minate their  agreements  with  it  un- 
less their  competitor,  the  Duplex 
Company,  also  entered  into  the 
agreement  with  the  union,  which,  in 
giving  more  favorable  terms  to  la- 
bor, imposed  correspondingly  great- 
er burdens  upon  the  employer.  Be- 
cause the  Duplex  Company  refused 
to  enter  into  such  an  agreement,, 
and  in  order  to  induce  it  to  do  so, 
the  machinists'  union  declared  a 
strike  at  its  factory,  and  in  aid  of 
that  strike  instructed  its  members 
and  the  members  of  affiliated  unions 
not  to  work  on  the  installation  of 
presses  which  plaintiff  had  delivered 
in  New  York.    Defendants  insist 
that  by  the  common  law  of  Nmn 
York,  where  the  acts  complained  icB 
were  done,  and  where  this  suitsvoii^ 
brought,  and  also  by  §  20  oft  tliiBf 
Clayton  Act  (38  Stat,  at  L.  1Z0,S&^ 
chap.  323,  Comp.  Stat.  §§  SSafinp 
1243d,  9  Fed.  Stat.  Anno.  2d  ed.oiii 
730,  6  Fed.  Stat.  Anno.  2d  edjJQKl 
141),  the  facts  constitute  a  justiftff 
cation  for  this  interference  wittt 
plaintiff's  business.  tJb 
First.  As  to  the  rights  at  comZ 
mon  law:   Defendants'  justificatioid 
is  that  of  self-interest.   They  have 
supported  the  strike  at  the  employ-J 
er's  factory  by  a  strike  elsewhere^ 
against  its  product.  They  have  in-^ 
jured  the  plaintiff,  hot  maliciously,' 
but  in  self-defense.    They  contend- 
that  the  Duplex  Company's  refusal, 
to  deal  with  the  machinists'  union' 
and  to  observe  its  standards  threat-' 
ened  the  interest  not  only  of  such 
union  members  as  were  its  factory 
employees,  but  even  more  of  all 
members  of  the  several  affiliated 
unions  employed  by  plaintiff's  com- 
petitors, and  by  others  whose  more 
advanced   standards   the  plaintiff 
was,  in  reality,  attacking;  and  that 
none  of  the  defendants  and  no  per- 
son whom  they  are  endeavoring  to 
induce  to  refrain  from  working  in 
connection  with  the  setting  up  of 
presses  made  by  plaintiff  is  an  out- 
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sider,^ — an   interloper.     In  other 

words,  that  the  contest  between  the 
company  and  the  machinists*  union 
involves  vitally  the  interest  of  every 
person  whose  co-operation  is  sought. 
May  not  all  with  a  common  interest 
join  in  refusing  to  expend  their  la- 
bor upon  articles  whose  very  pro- 
duction constitutes  an  attack  upon 
their  standard  of  living  and  the  in- 
stitution which  they  are  convinced 
supports  it  ?  Applying  common-law 
principles  the  answer  should^  in  my- 
opinion,  be:  Yes,  if,  as  matter  of 
fact,  those  who  so  co-operate  have 
a  common  interest. 

The  change  in  the  law  by  which 
strikes  once  illegal  and  even  crim- 
inal are  now  recognized  as  lawful 
was  effected  in  America  largely 
without  the  intervention  of  legisla- 
tion. This  reversal  of  a  common- 
law  rule  was  not  due  to  the  rejection 
by  the  courts  of  one  principle  and 
the  adoption  in  its  stead  of  another, 
but  to  a  better  realization  of  the 
facts  of  industrial  life.  It  is  con- 
ceded thatf  although  the  strike  of 
the  workmen  in  plaintiff's  factory 
injured  its  business,  the  strike  was 
not  an  actionable  wrong,  because 
the  obvious  self-interest  of  the 
strikers  constituted  a  justification. 
See  Pickett  v.  Walsh,  192  Mass.  572, 
6  L.R.A.(N.S.)  1067,  116  Am.  St. 
Rep.  272,  78  N.  E.  753,  7  Ann.  Cas. 
638.  Formerly  courts  held  that 
self-interest  could  not  be  so  served. 
2  Commons,  History  of  Labor  in 
United  States,  chap.  5.  But  even 
after  strikes  to  raise  wages  or  re- 
duce hours  were  held  to  be  legal, 
because  of  the  self-interest,  some 
courts  held  that  there  was  not  suf- 
ficient causal  relationship  between 
A  strike  to  unionize  a  shop  and  the 
self-interest  of  the  strikers  to  justi- 
fy injuries  inflicted.  Plant  v. 
Woods,  176  Mass.  492,  51  L.R.A. 
339,  79  Am,  St.  Rep.  330,  57  N.  E. 
1011;  Lucke  v.  Clothing  Cutters'  & 
T.  Assembly,  77  Md.  396,  19  L.RJ^. 
408.  39  Am.  St.  Rep.  421,  26  Atl. 
505;  Erdman  v.  Mitchell,  207  Pa. 
79,  63  L.R.A.  534,  99  Am.  St.  Rep. 
783,  56  Atl.  327.  But  other  courts, 
repeating  the  same  legal  formula. 


found  that  there  was  justification, 

because  they  viewed  the  facts  dif- 
ferently. National  Protective  As- 
so.  v.  Gumming,  170  N.  Y.  315, 
58  L,R.A.  135,  88  Am.  St.  Rep. 
648,  63  N.  E.  369;  Kemp  v.  Di- 
vision No.  241,  255  lU.  213,  99 
N.  E.  389,  Ann.  Cas.  1913D,  347; 
Roddy  V.  United  Mine  Workers, 
41  Okla.  621,  L.RJ^.1915D,  789, 
139  Pac.  126.  When  centralization 
in  the  control  of  business  brought 
its  corresponding  centralization  in 
the  organization  of  workingmen, 
new  facts  had  to  be  appraised.  A 
single  employer  might,  as  in  this 
case,  threaten  the  standing  of  the 
whole  organization  and  the  stand- 
ards of  all  its  members;  and  when 
he  did  so  the  union,  in  order  to  pro- 
tect itself,  would  naturally  refuse 
to  work  on  his  materials  wherever 
found.  When  such  a  situation  was 
first  presented  to  the  courts,  judges 
concluded  that  the  intervention  of 
the  purchaser  of  the  materials  es- 
tablished an  insulation  through 
which  the  direct  relationship  of  the 
employer  and  the  workingmen  did 
not  penetrate ;  and  the  strike 
against  the  material  was  considered 
a  strike  against  the  purchaser  by 
unaffected  third  parties.  Bumham 
v.  Dowd,  217  Mass.  351,  51  L.R.A. 
(N.S.)  778,  104  N.  E.  841;  Purvis 
V.  Local  No.  500,  U.  B.  C.  J.  214  Pa. 
348,  12  L.R.A.(N.S.)  642,  112  Am. 
St.  Rep.  757,  63  Atl.  585,  6  Ann. 
Cas.  275;  Alfred  W.  Booth  &  Bro. 
V,  Burgess,  72  N,  J.  Eq.  181,  65  AU. 
226.  But  other  courts,  with  better 
appreciation  of  the  facts  of  indus- 
try, recognized  the  unity  of  interest 
throughout  the  union,  and  that,  in 
refusing  to  work  on  materials 
which  threatened  it,  the  union  was 
only  refusing  to  aid  in  destroying 
itself.  Bossert  v.  Dhuy,  221  N.  Y. 
342, 117  N.  E.  582,  Ann.  Cas.  1918D. 
661;  Cohn  &  R.  Electric  Co.  v. 
Bricklayers,  M.  &  P.  Local  Union, 
92  Conn.  161,  6  A.L.R.  887. 101  Atl, 
659;  Gill  Engraving  Co.  v.  Doerr, 
214  Fed.  Ill ;  State  v.  Van  Pelt,  136 
N.  C.  633,  68  L.R.A.  760,  49  S.  E. 
177,  1  Ann.  Cas.  495;  George  J. 
Grant  Constr.  Co.  v.  St.  Paul  Bids. 
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Trades  Council,  136  Wsm.  167,  161 
N.  W.  520,  1065;  Pierce  v.  Stable- 
men's Union.  156  CaL  70,  76,  103 

Pac.  324. 

So,  in  the  case  at  bar,  deciding  a 
question  of  fact  upon  the  evidence 
introduced  and  matters  of  common 
knowledge,  I  should  say,  as  the  two 
bwer  courts  apparently  have  said, 
that  the  defendants  and  those  from 
whom  they  sought  co-operation 
have  a  common  interest  which  the 
plaintiff  threatened.  This  view  is 
in  harmony  with  the  views  of  the 
court  of  appeals  of  New  York.  For 
in  New  York,  although  boycotts 
like  that  in  Loewe  v.  Lawlor,  208 
U.  S.  274,  52  L.  ed.  488,  28  Sup.  Ct 
Rep.  301,  13  Ann.  Cas.  815,  are 
illega]  because  they  are  conducted 
not  against  a  product,  but  against 
those  who  deal  in  it,  and  are  carried 
out  by  a  combination  of  persons  not 
united  by  common  interest,  but 
only  by  sympathy  (Auburn  Bray- 
ing Cb.  v.  Warden,  227  N.  Y.  1,  6 
A.L.R.  901, 124  N,  E.  97),  it  is  law- 
tul  for  all  members  of  a  union,  by 
whomever  employed,  to  refuse  to^ 
handle  materials  whose  production 
weakens  the  union  (Bossert  v. 
Dhuy,  221  N.  Y.  342,  117  N.  E.  582, 
Ann.  Cas.  1918D,  661;  P.  Reardon 
V.  Caton,  189  App.  Div.  501,  178  N. 
Y.  Supp.  713;  compare  Paine  Lum- 
ber Co.  V.  Neal,  244  U.  S.  459,  471, 
61  L.  ed.  1256,  1264,  37  Sup.  Ct. 
Rep.  718).  "The  voluntary  adop- 
tion of  a  rule  not  to  work  upon  non- 
union-made material,  and  its  en- 
forcement, differs  only  in  degree 
from  such  voluntary  rule  and  its 
enforcement  in  a  particular  case. 
Such  a  determination  also  differs 
entirely  from  a  general  boycott  of 
a  particular  dealer  or  manufacturer, 
with  a  malicious  intent  and  purpose 
to  destroy  the  good  will  or  business 
of  such  dealer  or  manufacturer." 
BosB^  V.  Dhuy,  supra,  p.  355.  In 


4i  Aiv.  Ct.  Sep.  nt.) 

my  opinion,  ther^ore,  plaintiff  had 
no  cause  of  action  by  the  common 
law  of  New  York. 

Second.  As  to  the  Anti-trust 
Laws  of  the  United  States:  Sec- 
tion 20  bf  the  Clayton  Act  declares : 

"Nor  shall  any  of  the  acts  speci- 
fied in  this  paragraph  be  considered 
or  held  to  be  violations  of  any  law 
of  the  United  States." 

The  acts  which  are  thus  referred 
to  are,  whether  performed  singly  or 
in  concert: 

'Terminating  any  relation  of  em- 
ployment, or  .  .  .  ceasing  to  per- 
form any  work  or  labor,  or  .  .  . 
recommending,  advising,  or  per- 
suading others  by  peaceful  means 
so  to  do;  or  .  .  .  attending  at 
,  any  place  where  any  such  person  or 
persons  may  lawfully  be,  for  the 
purpose  of  peacefully  obtaining 
or  communicating  information,  or 
.  .  .  peaceful  persuading  any 
person  to  work  or  to  abstain  from 
working ;  or  .  .  .  ceasing  to  pa- 
tronize or  to  employ  any  party  to 
such  dispute,  or  .  .  .  recom- 
mending, advising,  or  persuading 
others  by  peaceful  and  lawful 
means  so  to  do;  or  .  .  .  paying 
or  giving  to,  or  withholding  from, 
any  x>erson  engaged  in  such  dispute, 
any  strike  benefits  or  other  moneys 
or  things  of  value;  or  .  .  .  peace- 
ably assembling  in  a  lawful  manner, 
and  for  lawful  purposes;  or  .  .  . 
doing  any  act  or  thing  which  might 
lawfully  be  done  in  the  absence  of 
such  dispute  by  any  party  thereto." 

This  statute  was  the  fruit  of  un- 
ceasing agitation,  which  extended 
over  more  than  twenty  years,  and 
was  designed  to  equalize  before  the 
law  the  position  of  workingmen  and 
employer  as  industrial  combatants. 
Aside  from  the  use  of  the  injunc- 
tion, the  chief  source  of  dissatisfac- 
tion with  the  existing  law  lay  in  the 
doctrine  of  malicious  combination,* 


*See  "Malice  and  Unlawful  Interfer- 
enee,"  Ernst  Freund,  11  Harvard  L.  Rev. 
449,  461;  "Rights  of  Traders  and  Labor- 
ers," Edw.  F.  McClennen,  16  Harvard  L. 
Bev.  237,  244;  "Crucial  Issues  in  Labor 
li^tion,"  Jeremiah  Smith,  20  Harvard 
lb  Rer.  429,  461 ;  Commons  A  A.  Princi- 


ples of  Labor  Legislation,  pp.  95-116; 
Hoxie,  Trade  Unionism  in  United  States, 
p.  231;  Groat,  Attitude  of  American 
Courts  towards  Labor  Cases,  pp.  76,  77, 
221,  246;  Bryan,  Development  of  English 
Law  of  Conspiracy,  pp.  147  et  seq. 
Report  o£  the  Indnotrial  Commission, 


Digitized  by  Google 


214 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[16  A.L.R. 


and,  in  many  parts  of  the  country, 
in  the  judicial  declarations  of  the 
illegality  at  common  law  of  picket- 
ing and  persuading  others  to  leave 
work.  The  grounds  for  objection  to 
the  latter  are  obvious.  The  objec- 
tion to  the  doctrine  of  malicious 
combinations  requires  some  expla- 
nation. By  virtue  of  that  doctrine, 
damages  resulting  from  conduct 
such  as  striking  or  withholding  pa- 
tronage or  persuading  others  to  do 
either,  which,  without  more,  might 
be  damnum  absque  injuria  Isecause 
the  result  of  trade  competition,  be- 
came actionable  when  done  for  a 
purpose  which  a  judge  considered 
socially  or  economically  harmful, 
and  therefore  branded  as  malicious 
and  unlawful.*  It  was  objected 
that,  due  largely  to  environment,  the 
social  and  economic  ideas  of  judges, 
which  thus  became  translated  into 
law,  were  prejudicial  to  a  position  of 
;equality  between  workingman  and 
employer;  that,  due  to  this  depend- 
ence upon  the  individual  opinion  of 
judges,  great  confusion  existed  as 
to  what  purposes  were  lawful  and 
what  unlawful;*  and  that,  in  any 


event,  Congress,  not  the  judges,  was 
the  body  which  should  declare  what 
public  poU6y  in  regard  to  the  indus- 
trial struggle  demands. 

By  1914  the  ideas  of  the  advo- 
cates of  legislation  had  fairly  crys- 
tallized upon  the  manner  in  which 
the  inequality  and  uncertainty  of 
the  law  should  be  removed.  It  was 
to  be  done  by  expressly  legalizing 
certain  acts  regardless  of  the  ef- 
fects produced  by  them  upon  other 
persons.  As  to  them.  Congress  was 
to  extract  the  element  of  injuria 
from  the  damages  thereby  inllicted, 
instead  of  leaving  judges  to  deter^ 
mine,  according  to  their  own  eco- 
nomic and  social  views,  whether  the 
damage  inflicted  on  an  employer  in 
an  industrial  struggle  was  damnum 
absque  injuria,  because  an  incident 
of  trade  competition,  or  a  legal  in- 
jury, because,  in  their  opinion, 
economically  and  socially  objection- 
able. This  idea  was  presented  to 
the  committees  which  reported  the 
Clayton  Act.*  The  resulting  law  set 
out  certain  acts  which  had  previ- 
ously been  held  unlawful,  whenever 
courts  had  disapproved  of  the  ends 


1901,  vol.  xvii.  p.  cxiv.  pp.  615,  666;  Re- 
port of  Royal  CommiBsion  on  Trade  Dis- 
putes and  Trade  Combinations,  1906,  p. 
12;  Report  of  CommiBsion  on  Indnstxial 
Relatlona.  1915,  pp.  136,  877. 

For  attempts  to  reach  this  doctrine  by 
legrislation,  see  also  52d  Congress,  H.  R. 
6640,  §  1,  56th  Congress,  H.  R.  11,667,  8  7; 
67tii  Congress,  S.  649,  §  7. 

*See  James  Wallace  Bryan,  The  De- 
velopment of  the  English  Law  of  Con- 
spiracy:— 

"We  find  little  difficulty  in  attributing 
the  illegality  of  combinations  to  strike  or 
otherwise  to  advance  the  interests  of 
labor,  not  to  the  material  loss  inflicted  up- 
on the  employer  concerned,  but  to  the 
harm  supposed  to  result  from  their  activ- 
ities to  the  public  at  large."  And  since 
the  judge  or  Jury  believe  the  conduct 
socially  bad,  and  since  it  is  admittedly 
done  intentionally,  not  inadvertently,  they 
declare  that  tiie  actors  are  animated  by 
malice  which  negatives  the  justification  of 
'*Udr  competition,"  e.  g.,  Lord  Bowen  in 
Mogul  S.  S.  Co.  V.  McGregor  [1892]  A. 
C.  26 :  "Intentionally  to  do  that  which  is 
calculated  ...  to  damage  .  .  . 
and  does  damage  another  in  his  property 
or  trade  is  actionable  if  done  without  Just 


cauae  or  excuse,  and  .  .  .  ia  what  the 
law  calls  a  maliciouB  injury." 

•See  A.  V.  Dicey,  "The  Combination 
Laws  as  Illustrating  the  Relation  between 
Law  and  Opinion  in  England  during  the 
Nineteenth  Century,"  17  Harvard  L.  Rev. 
511,  632:  "The  very  confusion  of  the 
present  state  of  the  law  corresponds  with 
and  illustrates  a  confused  state  of  opin- 
ion!" 

*It  was  said  that  this  doctrine  "com- 
pletely unsettle  (d)  the  law  .  .  .  and 
set  up  the  chancellor  in  the  midst  of  the 
labor  organization  at  the  inception  of  a 
strike  as  an  arbiter  of  their  conduct  as 
well  as  a  controller  of  their  fates."  62d 
Coiigress,  2d  Sess.  Hearings  before  a 
Subcommittee  of  the  Senate  Committee  on 
the  Judiciary,  on  H.  R.  23,636,  p.  429. 

Again,  it  was  pointed  out  that  t^e  in- 
corporation of  this  idea  in  the  Sherman 
Law  had  "done  violence  to  the  right  to 
strike — to  cease  work  collectively  .  .  . 
and  to  the  right  to  withhold  patronage  and 
to  agree  to  withhold  patronage."  Brief  by 
Samuel  Gompers,  Hearings  before  the 
House  Committee  on  the  Judiciary  on 
Trust  I<egisIation,  68d  Congress,  2d  SeM. 
vol.  2,  p.  1808. 
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ior  which  they  were  performed ;  it 
then  declared  that,  when  these  acta 
vera  committed  in  the  course  of  an 
industrial  dispute,  they  should  not 
be  held  to  violate  any  law  of  the 
United  States.   In  other  words*  the 
Clayton  Act  substituted  the  opinion 
of  Congress  as  to  the  propriety  of 
the  purpose  for  that  of  differing 
judges;  and  thereby  it  declared 
that  the  relations  between  employ- 
ers of  labor  and  workingmen  were 
competitive  relations,  that  organ- 
ized competition  was  not  harmful, 
and  that  it  justified  injuries  neces- 
sarily inflicted  in  its  course.*  Both 
the  majority  and  the  minority  re- 
port of  the  House  Committee  indi- 
cate that  such  was  its  purpose.*  If, 
therefore,  the  act  applies  to  the 
case  at  bar,  the  acts  here  com- 
plained of  cannot  "be  considered  or 
held  to  be  violations  of  any  law  of 
the  United  States,"  and,  hence,  do 
not  violate  the  Sherman  Act. 

The  Duplex  -  Company  contends 
that  §  20  of  the  Clayton  Act  does 
not  apply  to  the  case  at  bar,  be- 
cause it  is  restricted  to  cases  "be- 
tween an  employer  and  employees, 
or  between  employers  and  em- 
ployees, or  between  employees,  or 
between  persons  employed  and  per- 
sons seeldng  employment,  involving 
or  growing  out  of  a  dispute  con- 
cerning terms  or  conditions  of  em- 
ployment whereas  the  case  at  bar 
arises  between  an  employer  in 
Michigan  and  workingmen  in  New 


— ,  u  Bup.  at.  Ref,  n$.) 
York,  not  in  its  employ,  and  does 
not  involve  their  conditions  of  em- 
ployment. But  Congress  did  not  re- 
strict the  provision  to  employers 
and  workingmen  in  their  employ. 
By  including  "employers  and  em- 
ployees" and  "persons  employed 
and  persons  seeking  employnient," 
it  showed  that  it  was  not  aiming 
merely  at  a  legal  relationship  be- 
tween a  specific  employer  and 
his  employees.  Furthermore,  the 
plaintiff's  contention  proves  too 
much.  If  the  words  are  to  receive 
a  strict  technical  construction,  the 
statute  will  have  no  application  to 
disputes  between  employers  of  labor 
and  workingmen,  since  the  very 
acts  to  which  it  applies  sever  the 
continuity  of  the  legal  relationship. 
Iron  Molders'  Union  v.  Allis-Chal- 
mers  Co.  20  L.R.A.(N.S.)  315,  91  C. 
C.  A.  631,  166  Fed.  45,  52,  53; 
Louisville,  E.  &  St.  L.  R.  Co.  v.  Wil- 
son,  138  U.  S.  501.  505,  34  L.  ed. 
1023.  1025,  11  Sup.  Ct.  Rep.  405;  cf. 
Rex  V.  Neilson,  44  N.  S.  488,  491. 
The  further  contention  that  this 
case  is  not  one  arising  out  of  a  dis- 
pute concerning  the  conditions  of 
work  of  one  of  the  parties  is,  in  my 
opinion,  founded  upon  a  misconcep- 
tion of  the  facts. 

Because  I  have  come  to  the  con- 
clusion that  both  the  common  law 
of  a  state  and  a  statute  of  the  Unit- 
ed States  declare  the  right  of  indus^ 
trial  combatants  to  push  their 
struggle  to  the  limits  of  the  justifi- 


*  Compare  the  following:  "There  are, 
apparently  only  two  lines  of  action  pos- 
sible: First,  to  restrict  the  rights  and 
powers  of  employers  to  correspond  in  sub- 
Etance  to  the  powers  and  rights  now  al' 
lowed  to  trade-nnions,  and,  second,  to 
remove  all  restrictions  which  now  prevent 
the  fr^dom  of  action  of  both  parties  to 
indostrial  disputes,  retaining  only  the  or- 
dinary civil  and  criminal  restraints  for 
the  preservation  of  life,  property,  and  the 
poblie  peace.  The  first  method  has  been 
tried  and  failed  absolutely.  .  .  .  The 
ODiy  method,  therefore,  seems  to  be  the 
removal  of  al]  restrictions  upon  both  par- 
ties, Uhu  le^lizing  the  strike,  the  lockout, 
the  b^eott,  the  black  list,  the  bringing  in 
of  sto^ebreakera,  and  peaceful  picketing." 
Beport  of  the  Committee  on  Indoatrial 
ScUticms,  1016,  p.  186. 


"  The  majority  declared  that  the  section 
sets  out  "specific  acts  which  the  best  opin- 
ion of  the  courts  hold  to  be  within  the 
right  of  parties  involved  upon  one  side  or 
the  other  of  a  trade  dispute,"  which  it 
has  been  necessary  to  affirm  because  of 
"the  divergent  views  which  the  courts 
have  expressed  on  the  subject,  and  the 
difference  between  courts  in  the  applica- 
tion of  recognized  rules."  The  minority 
insisted  that  the  section  prescribes  "a  set 
rule  for  bidding,  under  any  circumstances, 
the  enjoining  of  certain  acts  which  may 
or  may  not  be  actuated  by  a  malicious 
motive,  or  for  the  purpose  of  working  an 
unlawful  injury,  etc."  63d  Congress,  2d 
Session,  Honae  Report,  627,  p.  80;  Id.  Part 
2,  Appx.  A,  p.  20l  [ 


Digitized  by 


Google 


216  AMERICAN  LAW  RE 

cation  of  self-interest,  I  do  not 

wish  to  be  understood  fis  attaching 
any  constitutional  or  moral  sanc- 
tion to  that  right.  All  rights  are 
derived  from  the  purposes  of  the 
society  in  which  they  exist;  above 
all  rights  rises  duty  to  the  com- 
munity. The  conditions  developed 
in  industry  may  be  such  that  those 
engaged  in  it  cannot  continue  their 
struggle  without  danger  to  the  com- 
munity. But  it  is  not  for  judges 
to  determine  whether  such  condi- 
'  tions  exist,  nor  is  it  their  function 
to  set  the  limits  of  permissible  con- 
test, and  to  declare  the  duties  which 
the  new  situation  demands.  Ttda  is 


ORIS,  ANNOTATED.        [16  A.LJI. 

the  function  of  the  legialatnre, 

which,  while  limiting  individual  and 
group  rights  of  aggression  and  de- 
fense, may  substitute  processes  of 
justice  for  the  more  primitive 
method  of  trial  by  combat. 


KOTE. 

The  boycott  as  a  weapon  in  indus- 
trial disputes  forms  the  subject  of 
annotation  in  6  A.L.R.  909>  which  is 
supplemented  by  the  annotation 
appended  to  Parker  Paint  &  Wajll 
Paper  Co.  v.  IjOCal  Union,  No.  813, 
post,  230. 


SAMUEL  BUYER,  Doing  Business  as  Samuel  Buyer  &  Company,  Appt., 

v. 

WILLIAM  S.  GUILLAN  et  al..  Individually  and  as  Representatives  of 
District  Council  16  of  the  International  Brotherhood  of  Teamsters,  etc. 

United  States  Ctreutt  Court  of  AppetOa,  Seoond  Ctreuit— February  jf,  1991. 

(271  Fed.  66.) 

Injunction  —  against  conspiracy  in  restraint  of  trade. 

1.  Injunction  lies  to  restrain  the  enforcement  of  a  combination  between 
members  of  labor  unions  and  transportation  companies  to  refuse  to  handle 
freight  brought  to  the  wharf  for  shipment  by  other  than  union  employees. 

ISee  note  on  this  question  beginning  on  page  230,] 

Con^racy  —  parties  —  refusal  to  ty  to  a  combination  among  the  em- 
transport  property.  ployees  to  refuse  to  handle  shipments 

2.  A  steamboat  company  which  re-  tendered  by  a  certain  class  of  persona, 
fuses  to  receive  and  transport  ship*  which  is  illegal  as  in  restraint  of  trade, 
ments  until  its  employees  consent  to       [See  19  R.  0.  L.  69.] 

handle  them  may  be  regarded  as  a  par- 


Appeal  by  complainant  from  an  order  of  the  District  Court  of  the 
United  States  for  the  Southern  District  of  JTew  York  (Hand,  Dist.  J.) 
vacating  a  restraining  order  and  denying  a  motion  for  a  preliminary  in- 
junction to  restrain  the  enforcement  of  a  certain  combination  to  refuse 
to  handle  freight  brought  to  the  wharf  for  shipment  by  other  than  union 
employees.  Reversed, 

The  facts  are  stated  in  the  opinion  of  the  court. 

Argued  before  Ward,  Hough,  and  United  States  Shipping  Act  and  United 
Manton,  Circuit  Judges.  States  Criminal  Code,  §  37. 

Messrs.  Walter  Gordon  Merritt,  and  Pettibone  v.  United  States,  148  U. 
Austin,  HcLanahan,  A  Merritt,  for  ap-  S..  197.  37  L.  ed.  419,  13  Sup.  Ct.  Rep. 
pellant:  542;  Burgess  Bros.  Co.  v.  Stewart,  112 

Defendants  are  engaged  in  an  un-  Misc.  347,  184  N.  Y.  Supp.  199;  Hock- 
lawful  consipracy  in  violation  of  the    i  ig  Valley  R.  Co.  v.  United  States,  127 
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States  ex  reL  Stony  Fork  Coal  Co.  v. 
LouiaviUe  &  N.  R.  Co.  196  Fed.  88; 
Toledo.  A.  A.  &  N.  M.  R.  Co.  v.  Penn- 
sylvania Co.  19  L.R.A.  387,  6  Inters. 
Com.  Rep.  622.  54  Fed.  730;  United 
States  T.  Gassidy,  67  Fed.  698;  Water- 
bouse  V.  Comer,  19  L.R.A.  403,  6  Inters. 
Com.  Rep.  564,  55  Fed.  149;  Stephens 
T.  Ohio  State  Teleph.  Co.  240  Fed.  769 ; 
Chicago,  B.  &  Q.  R.  Co.  v.  Burlington, 
C.  R.  &  N.  M.  R.  Co.  34  Fed.  481; 
Wabash  Co.  v.  Hannahan,  121  Fed.  663; 
Beers  v.  Wabash,  St.  L.  &  P.  R.  Co.  84 
Fed.  244;  Toledo,  A.  A.  &  N.  M.  R.  Co. 
T.  Pennsylvania  Go.  19  L.R.A.  395,  6 
Inters.  Com.  Rep.  522,  64  Fed.  746;  Re 
Lennon.  166  U.  S.  548.  41  L.  ed.  1110, 
17  Sup.  Ct.  Rep.  658;  United  States  v. 
Debs,  5  Inters.  Com.  Rep.  163,  64  Fed. 
724;  Baltimore  &  O.  R.  Co.  v.  Carr,  71 
Hd.  136.  17  AtL  1062;  Seasoneood  S. 
K.  Co.  T.  Tennessee  &  O.  Rivers  Transp. 
Co.  21  Ky.  L.  Rep.  1142,  49  L.R.A.  270, 
54  S.  W.  193;  Chicago  &  A.  R.  Co.  v. 
Pillsbury,  —  lU.  — >  8  N.  E.  803;  Wil- 
son V.  New,  243  U.  S.  332,  61  L. 
ed.  755,  L.RA.1917E,  938,  37  Sup.  Ct 
Rep.  298,  Ann.  Cas.  1918A.  1024;  Han- 
kins  V.  New  York,  L.  E.  ft  W.  R.  Co. 
142  N.  Y.  416,  25  L.R.A.  896,  40  Am. 
St  Rep.  616,  37  N.  E.  466;  Flike  v. 
Boston  ft  A.  R.  Co.  68  N.  Y.  649,  18 
An.  Rep.  545,  16  Am.  Neg.  Cas.  765; 
People  ex  rel.  Price  v.  Sheffield  Farms- 
Slawson  Decker  Co.  225  N.  Y.  25,  121 
N.  E.  474;  Re  Cullinab,  89  Misc.  636, 
80  N.  Y.  Supp.  607,  affirmed  in  85  App. 
Div.  621,  82  N.  Y.  Supp.  1098. 

The  defendant  common  carrier  is  un- 
der a  common-law  obligation  to  serve 
the  public  without  discrimination,  and 
a  combination  to  bring  about  the  non- 
performance of  that  obligation  is  un- 
lawful 

Root  v.  Long  Island  R.  Co.  114  N.  Y. 
300,  4  LJC.A.  331,  2  Inters.  Com.  Rep. 
576, 11  Am.  St  Rep,  643.  21  N.  E.  403; 
Windsor  v.  New  York  C.  &  H.  R.  R.  Co. 
82  Misc.  38,  143  N.  Y.  Supp.  645,  af- 
firmed in  220  N.  Y.  695,  116  N.  E. 
1084;  Cheney  Bros.  v.  Hines,  266  Fed. 
310;  Bank  of  Orange  v.  Brown.  3  Wend. 
158;  Delaware,  L.  ft  W.  R.  Co.  v.  Traut- 
wein,  52  N.  J.  L.  169,  7  L.R.A.  435,  19 
Am.  St  Rep.  442,  19  Atl.  178.  5  Am. 
Neg.  Cas.  21;  Baltimore  &  O.  R.  Co. 
V.  Carr,  71  Md.  135. 17  AtL  1052 ;  Pitts- 
burgh. C.  &  St.  L.  R.  Co.  V.  Morton.  61 
Ind.  539,  28  Am.  Rep.  682;  Michie. 
Carr.  S  S81 ;  London  &  L.  F.  Ins.  Co. 
V.  Borne,  W.  ft  O.  B.  Co.  144  N.  Y.  200, 
48  Am.  St  Rep*  iS^  3d  N.  B.  79;  Yazoo 
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785;  United  &  M.  Valley  R.  Co.  v.  Crawford,  107 
Miss.  362,  L.R.A.1915C,  260,  65  So. 
462;  Blossom  v.  Griffin,  13  N.  Y.  669, 
67  Am.  Dec  75;  10  C.  J.  102;  Monroe 
V,  Longren,  87  Kan.  342,  124  Pac  367 ; 
Rogers  Locomotive  Works  v.  Erie  R. 
Co.  20  N.  J.  Eq.  379. 

If  the  combination  is  in  violation  of 
the  criminal  provisions  of  the  Shipping 
Act,  or  of  any  other  law,  a  party  irrep- 
arably injured  in  his  property  rights 
by  such  combination  is  entitled  to  an 
injunction. 

Hayes  v.  Michigan  C.  R.  Co.  Ill  U. 
S.  228,  28  L.  ed.  410,  4  Sup.  Ct  Rep. 
369;  Texas  ft  P.  R.  Co.  v.  Rigsby,  241 
U.  S.  83,  60  L.  ed.  874,  36  Sup.  Ct  Rep. 
482;  Toledo.  A.  A.  &  N.  M.  R.  Co.  v. 
Pennsylvania  Co.  19  L.R.A.  396,  6  In- 
ters. Com.  Rep.  646,  64  Fed.  730; 
Rourke  v.  Elk  Drug  Co.  76  App.  Div. 
145,  77  N.  Y.  Supp.  878;  Kellogg  v. 
Sowerby,  190  N.  Y.  870,  83  N.  E.  47; 
Straus  V.  American  Publishers*  Asso. 
85  App.  Div.  446,  83  N.  Y.  Supp.  271, 
177  N.  Y.  473,  64  L.R.A.  701,  101  Am. 
St  Rep.  819,  69  N.  E.  1107. 

The  carrier  and  its  agents  are  co- 
(MmspiratorB  with  the  union  defendant  - 
Aberthaw  Gonatr.  Go.  v.  Cameron, 
194  Mass.  209,  120  Am.  St  R^.  642. 
80  N.  E.  478;  Lehigh  Structural  Steel 
Co.  V.  Atlantic  Smelting  &  Ref.  Works, 
—  N.  J.  Bq.  — ,  111  Aa  376;  Buffalo 
Lubricating  Oil  Co.  v.  Standard  Oil  Co. 
42  Hun,  163,  affirmed  in  106  N.  Y.  669, 
12  N.  E.  826;  Howland  v.  Com,  146  C. 
C.  A.  227,  232  Fed.  35;  Perry  v.  Hayes, 
215  Mass.  296,  102  N.  E.  318;  Wilson 
V.  New,  243  U.  S.  332,  61  L.  ed.  755. 
L.R.A.1917E,  938,  37  Sup.  Ct  Rep.  298, 
Ann.  Cas.  1918A.  1024. 

The  combination  violates  Act  of  Con- 
gress of  July  2,  1890.  known  as  the 
Sherman  Anti-trust  Law.  as  amended 
by  the  Clayton  Act  of  October  15.  1914. 

United  States  v,  Workingmen's  Amal- 
gamated Council,  26  L.R.A.  158.  4  In- 
ters. Com.  Rep.  831.  54  L.  ed.  994.  af- 
firmed in  6  C.  C.  A.  258,  13  U.  S.  App. 
426.  57  Fed.  85;  United  States  v.  Debs, 
5  Inters.  Com.  Rep.  163,  64  Fed.  738; 
Thomas  v.  Cincinnati,  N.  O.  &  T.  P.  R. 
Co.  4  Inters.  Com.  Rep,  788,  62  Fed. 
821;  United  States  v.  Cassidy.  67  Fed. 
698;  Waterhouse  v.  Comer,  19  L.R.A. 
403,  5  Inters.  Com.  Rep.  564.  56  Fed. 
149;  United  States  v.  Elliott,  62 
Fed.  801;  United  States  v.  Agler,  62 
Fed.  824. 

The  combination  violates  the  common 
law,  inasmuch  as  it  seeks  to  injure  the 
complainant  and  deprive  him  of  his  law- 
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f ul  rights  to  Bave  his  ffoods  tnraspwted 
by  common  carriers. 

Loewe  T.  LawIor»  208  U.  S.  274»  62 
L.  ed.  488,  28  Sup.  Ct.  Rep.  SOI,  18 
Ann.  Cas.  816;  Gompers  t.  Buck's  Sfove 
&  Range  Co.  221  U.  S.  418,  55  L.  ed. 
797,  34  L.R.A.(N.S.)  874.  31  Sup.  Ct 
Rep.  492;  Hitchman  Goal  &  Coke  Co. 
V.  Mitchell,  246  U.  S.  229,  62  L.  ed. 
260,  L.R.A.1918C,  497,  88  Sup.  Ct  Rep 
66,  Ann.  Cas.  1918B,  461;  Auburn 
Draying  Co.  t.  Wardell.  227  N.  Y.  1, 
6  A.L.R.  901, 124  N.  E.  97. 

Messrs.  Looinis,  Barrett,  A  Jones, 
for  appellees  Guillan  et  al.i 

No  unlawful  or  improper  act  on  the 
imrt  of  the  Old  Dominion  Transporta- 
tion Company  or  its  officers  is  disclosed, 
and  whatever  be  the  liability  of  the 
members  of  the  labor  unions  employed 
b;  it,  no  injunction  should  lie  against 
these  defendants  for  such  employeea' 
acts. 

Girvin  v.  New  York  C.  &  H.  R.  R.  Co. 

166  N.  Y.  289,  69  N.  E.  921,  9  Am. 
Keg.  Rep.  647;  Sharp  v.  Erie  R.  Co. 
184  N.  Y.  100,  76  N.  E.  923.  6  Ann. 
Gas.  250,  19  Am.  Neg.  Rep.  448;  Mai- 
ler V.  Hillenbrand,  179  Aop.  Div.  831, 

167  N.  Y.  Supp.  259;  Kilmer  v.  Dr. 
Kilmer  &  Co.  176  App.  Div.  670,  162 
N.  Y.  Supp.  617. 

Whatever  be  the  rights  of  the  com- 
plairant  upon  the  trial  of  the'  action, 
he  is  not  entitled  to  this  preliminary  in- 
junction. 

-  Moller  V.  Lincoln  Safe  Dfeoosit  Co. 
174  App.  Div.  458,  161  N.  Y.  Supo.  171; 
Galveston,  H.  &  S.  A.  R.  Co.  v.  Karrer, 

—  Tex.  Civ.  App.  — ,  109  S.  W.  440. 
There  is  no  unreasonable  discrimina- 
tion against  the  complainant,  since  to 
accede  to  his  demand  would  cause  a 
serious  strike.  The  carrier  is  entitled 
and  obliged  to  take  into  consideration 
the  general  interests  of  the  public,  as 
well  as  those  of  the  complainant. 

The  Styria  v.  Morgan,  186  U.  S.  1, 
13,  46  L.  ed.  1027,  1034,  22  Sup.  Ct. 
Rep.  731;  Pearson  v.  Duane,  4  Wall. 
605,  18  L.  ed.  447;  York  Haven  Water 
&  P.  Co.  V.  York  Haven  Paper  Co.  119 
C.  C.  A.  508,  201  Fed.  270;  Texas  & 
P.  R,  Co.  V.  Marshall,  136  U.  S.  393, 
34  L.  ed.  386,  10  Sup.  Ct  Rep.  846; 
McCarthy  v.  Bunker  Hill  &  S.  Min.  & 
Concentrating  Co.  92  C.  C.  A.  259,  164 
Fed.  927 ;  Barney  v.  New  York,  83  App. 
Div.  237,  82  N.  Y.  Supp.  124. 

Messrs.  Mann  Trice  and  James  F. 
O'Neill,  for  appellees  Lacey  et  al.: 

It  is  lawful  for  a  labor  organization 
to  adopt  and  enforce  by  peaceable 
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means,  and  for  any  combination  of 
workmen  to  agree  to,  a  polity  or  rule 
that  no  member  of  the  union  or  combi* 
nation  shall  work  with  nonunion  men 
or  handle  material  furnished  by  an  em- 
ployer of  nonunion  labor  or  upon  which 
nonunion  labor  has  been  employed. 

Bossert  v.  Dhuy,  221  N.  Y.  342,  117 
N.  E.  682,  Ann.  Gaa.  1918D,  661;  Na- 
tional Protective  Asso.  v.  Gumming,  170 
N.  Y.  816,  68  L.R.A.  136,  88  Am.  St 
R^  648,  63  N.  E.  369;  Mills  v.  United 
States  Printing  Co.  99  App.  Div.  606, 
91  N.  Y.  Supp.  186;  Paine  Lumber  Co. 
T.  Neal,  244  U.  S.  469.  61  L.  ed.  1266, 
37  Sup.  Ct  Rep.  718;  Jacobs  v.  Cohen, 
183  N.  Y.  211,  2  L.R.A.(N.S.)  292,  111 
Am.  St  Rep.  730,  76  N.  E.  6,.  6  Ann. 
Gas.  280;  Eissam  v.  United  States 
Printing  Co.  199  N.  Y.  76,  92  N.  E. 
214;  P.  Reardon  v.  Gaton,  189  App. 
Div.  601,  178  N.  Y.  Supp.  718. 

Messrs.  Gflbert  &  Gilbert  for  appel- 
lees Carney  et  at. 

Ward,  Circuit  Judge,  delivered 
the  opinion  of  the  court : 

This  is  an  appeal  from  an  order 
of  Judge  Aujgustus*  N.  Hand,  vacat- 
ing a  restraining  order  granted  by 
Judge  John  C.  Knox,  and  denying  a 
motion  for  a  prelipiinary  injunction 
in  a  suit  arising  under  §  24  (23)  of 
the  Judicial  Code  (Comp.  Stat.  § 
991  (23)  4  Fed,  Stat.  Anno.  2d  ed. 
p.  838).  The  plaintiff  ia  engaged  in 
the  business  of  manufacturing  aUd 
selling  elastic  garters  and  notion 
specialties,  having  his  principal  of- 
fice and  salesroom  in  New  York  cil^ 
and  a  factory  at  Norfolk,  Virginia, 
and  another  at  Norwich,  Connecti- 
cut. 

The  defendant  Old  Dominion 
Transportation  Company  is  a  com- 
mon carrier,  and  the  only  common 
carrier  by  water  between  New  York 
city  and  Norfolk,  Virginia.  The  de- 
fendant Guillan  is  the  company*s 
general  agent  in  New  York  city. 
The  defendant  Ettenger  is  chief 
clerk  of  the  New  York  office,  and  the 
defendant  John  E.  Ryan  a  checker. 
The  other  defendants  are  labor 
unions  connected  with  the  dipping 
of  goods  by  water  from  this  port, 
and  are  organized  into  voluntary  un- 
incorporated associations  as  fol- 
lows : 

The  International  Brotheriiood  of 
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Teamster^  Chauffeurs,  Stablemen, 
and  Helpers  has  local  unions 
Oroaghoat  the  United  States, 
among  which  is  the  Drivers'  & 
•  Chauffeurs'  Local  Union  No.  807, 
engaged  in  driving  horse  or  motor 
tniclM  in  New  York  city  and  vicini- 
ty. District  Council  16  of  the 
Brotherhood  is  composed  of  dele- 
gates from  various  local  unions 
located  in  New  York  city  and  vicini- 
ty, including  the  Local  Union  807. 

The  International  Longshore- 
men's Association'  is  composed  of 
workmen  engaged  in  checking, 
handling,  weighing,  loading,  and  un- 
loading merchandise  and  coaling 
vessels,  and  in  operating  lighters, 
togs,  and  stealmsnips,  in  d^erent 
ports  of  the  United  States,  and  is 
subdivided  into  local  unions,  among 
which  are  the  following  operating 
in  New  York  city  and  vicinity: 
Commercial  Checkers*  Union,  Local 
874,  engaged  in  checking  merchan- 
dise for  transportation  by  water; 
Local  Union  791,  consisting  of  mem- 
bers engaged  in  general  longshore 
work;  Scalesmen's  Union  Local  935, 
engaged  in  weighing  merchandise 
for  transportation  by  water;  Local 
Union  947,  engaged  in  the  same 
business ;  Steamship  Pier  Office  Em- 
ployees, Local  1017,  engaged  in  han- 
dling merchandise  for  transporta- 
ti<m  by  water;  Local,  Union  895, 
engaged  in  general  long^bre  work; 
Local  Union  866,  engaged  in  .the 
same  work. 

The  District  Council  of  New  York 
and  vicinity  of  the  International 
Longshoremen's  Association  is  com- 
posed of  delegates  from  the  various 
local  unions  located  in  New  York 
and  vicinity. 

Finally,  the  Transportation  Trades 
Council  of  the  port  of  New  York 
and  vicinity  is  composed  of  dele- 
gates from  all  the  local  unions  of 
the  International  Brotherhood  of 
Teamsters,  Chauffeurs,  Stablemen, 
and  Helpers,  and  of  l^e  Internation- 
al LonffUkoremen's  Association.  Of- 
ficers or  business  agents  of  each  one 
of  the  foregoing  unincorporated  as- 
sociations have  been  named  as  par- 
ties defendant  individually  and  as 
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representing  the  respective  associa^ 
tions  and  their  members. 

The  plaintiff's  bill  and  affidavits 
allege  that  the  Old  Dominion  Trans- 
portation Company  and  Guillan,  in- 
duced and  coerced  by  the  associa- 
tions defendant,  have  refused  to 
receive  and  transport  the  plaintiff's 
goods,  in  violation  of  their  duty  as 
common  carriers,  and  that  they  have 
entered  into  a  combination  with  the 
associations  defendant  in  violation 
of  acts  of  Congress,  among  others 
the  Sherman  Law,  to  prevent  the 
handling  or  transportation  of  the 
plaintiff's  merchandise,  or  of  any 
merchandise  handled  or  operated  on 
by  nonunion  men,  or  which  is  of- 
fered for  transportation  by  any 
transfer  company  or  individual 
teamster  not  employing  union  men 
exclusively. 

July  8,  1920,  the  plaintiff  deliv- 
ered to  the  Citizens'  Trucking  Com- 

gany.  Incorporated,  which  employs 
oth .  union  and  nonunion  men,  a 
shipment  of  raw  materials  to  *be 
used  in  his  factory  at  Norfolk.  Vir^ 
ginia.  ,  The  Trucking  Company 
brought  the  goods  to  the  pier  of  the 
Transportation  Company  and  ten- 
dered them,  together  with  bills  of 
lading  for  shipment;  but  the  com- 
pany's checker  refused  to  check 
th^  on  the  ground  that  the  truck 
was  a  scab  truck  and  he  had  been  • 
instructed  by  the  delegate  of  his 
union  not  to  check  them.  The  de- 
fendant Guillan  was  then  called  up- 
on, and  he  tried  to  get  two  other 
checkers  to  check  the  goods;  but 
they  refused  for  the  same  reason. 
Thereupon  the  truckmen  offered  to 
unload,  weigh,  and  check  the  goods 
themselves;  but  Guillan  refused,  on 
the  ground  that  he  was  unfamiliar 
with  the  details  and  his  employees 
would  not  attend  to  them.  July  12 
the  same  shipment  was  again  ten- 
dered to  the  Old  Dominion  Trans- 
portation Company  and  refused  for 
the  same  reasons. 

Exactly  the  same  thing  took  place 
with  a  shipment  by  the  Internation- 
al Cork  Company,  of  Brooklyn,  to 
Suffolk,  Virginia,  via  Norfolk,  the 
company's   checkers   refusing  to 


Digitized  by  Google. 


220 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[16  AJjJL 


check  the  freight;  one  of  the  check- 
ers telling  the  defendant  Guillan 
that  he  would  like  to  check  the 
goods,  but  if  he  did  so  he  would  be 
fined  $50  by  his  union.  The  checker 
was  the  defendant  John  E.  Ryan. 

There  are  also  submitted  by  the 
plaintiff  a  number  of  affidavits, 
made  in  April  and  May,  1920,  of  of- 
ficers and  business  agents  of  the 
Transportation  Trades  Council  and 
of  various  of  the  local  organizations, 
including  Local  Unions  807,  874, 
and  791,  in  the  case  of  Burgess  Co. 
Inc.  V.  Frederick  Stewart  et  al.,  in 
which  these  deponents  allege  that 
the  local  unions  have  voluntarily 
agreed  to  follow  the  advice  of  the 
Transportation  Trades  Council,  in 
pursuance  of  which  they  will  not 
handle  any  nonunion  merchandise 
transported  or  operated  on  in  any 
way  by  any  firm,  individual,  or  cor- 
poration tiiat  refuses  to  recognize 
the  unions,  and  this  not  for  the  pur- 
pose of  injuring  such  persons,  but 
for  their  own  benefit,  to  establish 
the  policy  that  all  waterfront  busi- 
ness shall  be  done  exclusively  by 
union  men. 

The  affidavit  and  answer  of  the 
defendant  Guillan  is  to  the  effect 
that  he  did  not  refuse  to  receive  the 
plaintiff's  shipment,  but,  on  the  con- 
trary, desired  to  transport  it,  or- 
dered the  company's  dock  employees 
to  receive,  handle,  and  check  it, 
which  they  refused  to  do,  and  that 
neither  he  nor  the  Old  Dominion 
Transportation  Company  has  ever 
combined  with  the  unions  to  refuse 
to  handle  nonunion  merchandise  or 
the  merchandise  delivered  by  non- 
union teamsters. 

The  answer  of  the  Old  Dominion 
Transportation  Company  is  to  the 
effect  that  the  company  was  and  is 
wiUing  and  anxious  to  receive  and 
transport  the  plaintiff's  merchan- 
dise, but  that  its  employees  refused 
to  handle  the  same  because  it  was 
brought  on  a  nonunion  truck;  that 
if  the  company  had  discharged  these 
employees  its  whole  business  would 
have  been  tied  up,  to  the  great  in- 
jury of  the  public. 

The  answer  of  B.  F.  Ettenger  is 
that  he  is  chief  clerk  of  the  com- 


pany's office,  and  has  nothing  to  do 
with  receiving,  loading,  checking,  or 
weighing  freight;  that  he  is  not  a 
member  of  any  labor  union,  and 
never  combined  with  anyone  to  in-  ■ 
jure  the  plaintiff's  business,  or  to 
induce  the  Old  Dominion  Transpor- 
.  tation  Company  to  refuse  to  receive 
or  carry  his  goods. 

The  answer  of  the  defendant  Car- 
ney, individually  and  as  president  of 
the  United  Weighers'  Association, 
Local  974,  of  the  International 
Longshoremen's  Association  and  its 
members,  denies  that  he  or  they 
have  entered  into  any  combination 
to  injure  the  plaintiff  or  his  busi- 
ness, or  have  coerced  the  Transpor- 
tation Company  to  refuse  to  accept 
and  transport  the  plaintiff's  mer- 
chandise, referred  to  in  the  com- 
plaint, in  interstate  conunerce. 

The  answer  of  John  D.  Welch,  in- 
dividually And  aa  president  of  Lbcal 
Union  896  of  the  International  Long- 
shoremen's Association  and  its 
members,  is  to  the  same  effect,  but 
admits  that  the  Old  Dominion 
Transportation  Company  does  em- 
ploy some  of  its  members.  The  an- 
swer of  Peter  Hussey,  individually 
and  as  secretary  of  Local  Union  895 
of  the  International  Longshore- 
men's Association  and  its  members, 
is  to  the  same  effect.  The  answer  of 
John  Quinn,  as  secretary  and  treas- 
urer of  Local  Union  874  of  the  In- 
ternational Longshoremen's  Asso- 
ciation and  its  members,  is  to  the 
same  effect. 

The  affidavits  of  Martin  Lacey,  as 
representative  of  District  Council 
16  of  the  International  Brotherhood 
of  Teamsters,  Chauffeurs,  Stable- 
men, and  Helpers  and  its  members, 
of  John  F.  Quinn,  as  representative 
of  Truck  Drivers'  and  Chauffeurs' 
Local  Union  807,  and  of  W,  F. 
Kehoe,  representative  of  the  Trans- 
portation Trades  Council  of  the  Port 
of  New  York,  are  to  the  effect  that 
neittier  they  individually  nor  the 
bodies  they  represent  had  any  part 
in  the  refusal  of  the  Old  Dominion 
Transportation  Company  to  receive 
the  plaintiff's  freight  as  alleged  in 
the  complaint. 

While  it  is  true  that  the  injunc- 
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tion  asked  for  is  of  a  mandatory  na- 
tore,  rarely  granted  on  affidavits, 
the  question  is  really  one  of  law,  and 
we  believe  that  it  will  be  to  the  in- 
terest of  the  public,  and  with  the 
approval  of  the  parties,  with  the  ex- 
ception of  tbe  Old  Dominion  Trans- 
portation Company,  to  dispose  of 
the  question  now. 

It  will  be  seen  that  the  represent- 
atives of  the  unions  admit  the  ex- 
istence of  an  agreement  that  their 
members  will  not  handle  the  plain- 
tiff's interstate  shipments  unless  he 
sends  them  to  the  Old  Dominion 
Transportation  Company  by  some 
transfer  agency  operated  entirely 
by  union  men,  and  the  Old  Dominion 
IVansportation  Company  admits 
that  it  will  not 
SrtieJ^'f^i  transport  his  ship- 
ments  until  its  em- 
plosrees  consent  to 
handle  them.  For  this  reason  it  may 
be  regarded  as  a  party  to  the  com- 
bination. It  is  also  plain  that  the 
plaintiff  has  sustained,  and  is  sus- 
taining, and  will  sustain  in  the 
future,  special  and  irreparable  dam- 
BTe  as  the  result  of  this  combination, 
for  which  he  has  no  adequate  rem- 
edy at  law,  because  of  the  difficulty 
of  ascertaining  the  damage  in  case 
of  each  shipment  refused  and  of  the 
necessity  of  bringing  a  multiplicity 
of  suits. 

The  whole  case  of  the  defendants 
and  the  conclusions  of  the  learned 
judge  of  the  court  below  are  based 
upon  the  law  of  the  state  of  New 
York  as  laid  down  in  Bossert  v. 
Dhuy,  221  N.  Y.  342, 117  N.  E.  582. 
Ann.  Cas.  1918D,  661.  to  the  effect 
IJiat  a  combination  of  individuals 
whose  primary  intent  is  the  pro- 
tection of  their  own  interests,  as, 
for  instdhce,  to  establish  complete 
anionization  of  the  longshore  work 
of  the  water  front  of  the  port  of 
New  York,  not  accompanied  by  vio- 
lence or  intimidation,  and  not  to 
gratify  malice,  is  lawful,  even  if  it 
does  injure  others. 

In  Duplex  Printing  Press  Co.  v. 
Deering,  164  C.  C.  A.  562,  252  Fed. 
722,  we  followed  this  view,  and  also 
held  that  such  combinationis  did  not 
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violate  the  Sherman  Law  (Comp. 
Stat.  §§  8820-8823,  8827-8830,  9 
Fed.  Stat.  Anno.  2d  ed.  pp.  644,  687, 
699,  701,712,713,726).  We  con- 
strued §  20  of  the  Clayton  Act 
(Comp.  Stat.  §  1248,  6  Fed.  Stat. 
Anno.  2d  ed.  p.  984)  as  legalizing  a 
secondary  boycott  so  far  as  it  con- 
sists in  refusing  to  deal  with  anyone 
who  deals  with  an  employer  whose 
employees  are  on  strike.  But  this 
decision  has  been  lately  reversed  by 
the  Supreme  Court,  holding  that,  if 
the  combination  was 
in  violation  of  an  ■■J"«"«»"— 
act  of  Congress,  it  spiraer  i* 
IS  01  minor  conse-  irade. 
quence  whether  ei- 
ther kind  of  boycott  (primary  or 
secondary)  is  lawful  or  unlawful  at 
common  law  or  under  the  statutes  of 
particular  states;  that  §  6  of  the 
Clayton  Act  (§  8835f),  providing 
that  labor  organizations  shall  not 
be  held  illegal  combinations  in  re- 
straint of  trade  under  the  Anti- 
trust Laws,  contemplates  only  such 
organizations  as  lawfully  carry  out 
their  legitimate  objects;  that  §  20, 
prohibiting  United  States  courts 
and  judges  from  issuing  injunc- 
tions, applies  only  to  disputes  be- 
tween employers  and  employees. 

The  combination  in  this  case  be- 
ing in  restraint  of  interstate  com- 
merce, and  no  controversy  between 
employer  and  employees  being  in- 
volved, the  order  is  reversed,  and 
the  court  below  directed  to  issue  a 
preliminary  injunction  in  accord- 
ance with  this  opinion. 


NOTE. 

The  boycott  as  a  weapon  in  indus- 
trial disputes  forms  the  subject  of  an- 
notation in  6  A.L.R.  909,  which  is 
supplemented  by  the  annotation  ap- 
pended to  Parker  Paint  &  Wall 
Paper  Co.  v.  Local  Union  (reported 
herewith)  post,  230.  The  other  de- 
cisions on  the  particular  aspect  of 
the  subject  involved  in  Bityer  v.  Guil- 
lan  (reported  herewith)  ante,  216, 
may  be  feund  in  subd.  V,  1,  of  that 
annotation. 
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PARKER  PAINT  &  WAUL  PAPER  COMPANY,  Appt, 

V. 

LOCAL  UNipN  NO.  813  et  al.  . 

Weat  Virginia  Supreme  Court  of  Appeaia— February  S,  1931* 
(—  W.  Va.  — ^  105  S.  E,  911.) 

Picketing  —  injtiry  to  neutral  business. 

1.  Where  a  contractor,  has  entered  into  a  contract  to  paint  a  store  build- 
ing with  the  owner,  who  then  conducts  a  retail  merchandise  business 
therein,  and  is  actually  in  the  performance  of  his  contract,  it  is  unlawful 
for  others  to  carry  banners  in  front  of  the  store  with  the  words  thereon, 
"This  store  is  unfriendly  to  union  labor,"  or,  "This  store  is  unfair  to  union 
painters,"  or  like  legends,  the  said  persons  carrying  said  banners,  or  caus- 
ing the  same  to  be  carried,  having  no  industrial  dispute  with  the  store 
owner,  thereby  causing  the  said  store  owner,  in  fear  of  loss  6r  violence,  to 
cancel  said  contract  and  discharge  the  contractor,  to  his  irreparable  loss ; 
and  such  "bannering"  will  be  enjoined. 

[See  note  on  this  question  heginn/in^  on  page  230.] 

Conspiracy  —  lawful  purpose  —  un-  ins  said  others  to  break  such  contracts 

lawful  acts.  and  discharge  his  employees  then  actu- 

2.  An  association  of  persons  will  not  ally  performing  the  same,  and  the  loss 
be  permitted  to  accomplish  a  lawful  is  actual,  continuing,  and  irreparable, 
purpo'^e  by  the  use  of  unlawful  acts,  injunction  will  lie  to  compel  such  per- 
and,  conversely,  will  not  be  permitted  son  or  combination  of  persona  to  desist 
to  accomplish  an  unlawful  purpose  from  such  acts. 

even  by  means  that  would  otherwise  Contract  —   conspincy  to  Induce 

be  lawful.       _         .  breach  —  liability. 

[See  5  R.  C.  L.  1061.J  Persons  who  conspire  to  induce  otli- 

—  destruction  of  business.  ers  to  break  a  valid  contract  between, 

S.  Where  a  person  or  combination  of  other  persons  are  liable  to  action  there- 
persons   seeks   to   destroy  another's  for,  and,  if  the  loss  occasioned  tiierel^ 
trade  or  business,  and  by  their  actions  is  continuing  and  irreparable^  injuno- 
influence  or  intimidate  others  with  tion  will  lie  to  prevent  it. 
whom  he  has  valuable  contracts,  caua-  [See  6  R.  C.  L.  1095,  1096.] 

Headnotes  by  Lively,  J. 


Appeal  by  plaintiff  from  an  order  of  the  Circuit  Court  for  Cabell  County 
dissolving  an  injunction  in  a  suit  brought  to  enjoin  defendants  from  inter- 
ference with  the  orderly  conduct  of  plaintiff's  business  or  in  any  way  at- 
tempting to  influence  other  persons  with  whom-  it  has  valuable  contracts 
to  cancel  the  same.  Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Warth,  McCaUoagh,.&  Pey-  753,  103  Am.  St.  Rep.  477,  97  N.  W. 
ton,  for  appellant:  663,  1118,  1  Ann.  Gas.  172. 

It  is  unlawful  to  placard  or  banner  It  is  unlawful  to  produce-  a  breach 
a  store  or  building,  as  the  same  of  contract  as  shown  and  attempted  by 
amounts  to  a  boycott,  and  in  this  in-    the  defendants. 

stance  was  done  for  an  unlawful  pur-  Thacker  Coal  &  Coke  Go.  v.  Burke, 
pose.  59  W.  Va.  253,  5  L.R.A.(N.S.)  1091, 

16  R.  G.  L.  429;  Roraback  v.  Motion    63  S.  E.  161,  8  Ann.  Cas.  885;  Jaggard, 
Picture  Mach.  Operators  Union,  140    Torts,  §  155;  State  v.  Goodwill,  33  W- 
Minn.  481,  3  A.L.R.  1290,  168  N.  W.    Va.  179,  6  L.R.A.  621,  25  Am.  St.  Rep. 
766,  169  N.  W.  529:  Gray  v?  Building    863,  10  S.  E.  285. 
Trades  Council,  91  Minn.  171,  63  Lil.A.       It  is  unlawful  to  interfere  with  the 
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emjdoyees  of  the  plaintiff  and  to  picket 
plaintiflTs  place  of  business,  as  shown: 
bjr  the  aflOd&Tita. 

Hitchman  Coal  &  Coke  Co. 
Mitchdl,  246  U.  S.  229,  62  L.  ed.  260, 
ftJtA.m8C,  497,  38  Sup.  Ct.  Rep:  65, 
Ann.  Cai.  1918B,  461 ;  Boston  Store  v. 
Retail  Clerks  International  Protective 
Asso.  216  111.  App.  428;  Moore  v. 
Cooks,  Waiters  &  Waitresses'  Union,' 
39  Cal.  App.  538,  179  Pac  417;  Atchi- 
son, T.  &  S.  F.  B.  Co.  T.  Gee,  189  Fed. 
682. 

It  is  a  constitutional  right  for  one  to 
work  on  his  own  job  and  contract,  and 
aiqr  attempt  to  prevent  it  by  any  means 
ntatfioever  is  unlawful'. 

Koraback  v.  Motion  Picture  Mach. 
Or«ritors  Union.  140  Minn.  481,  3 
AX.R,  1293,  168  N.  W.  766,  169  N.  W. 
529;  Traux  v.  Raich.  239  U.  S,  83.  60 
L.  ed.  131,  L.II.A.1916D,  645,  36  Sup. 
Ct  Rep.  7,  Ann.  Cas.  1917B,  283; 
Berry  v.  Boston  Elev.  R.  Co.  188  Mass. 
'  5:!6,  1C8  Am.  St.  Rep.  499,  74  N,  E. 
933;  Hundley  v.  Louisville  &  N.  R.  Co. 
105  Ky.  162,  63  L.R.A.  289,  88  Am. 
St  RcD.  298,  48  S.  W.  429;  Erdman  v. 
Mitchell.  207  Pa.  79,  63  L.R.A.  514,  99 
Am.  St  Rep.  783,  56  Atl.  327;  Hitch- 
man  Coal  &  Coke  Co.  v.  Mitchell,  245 
U.  S".  229.  62  L.  ed.  260,  L.R.A.1918C, 
497.  38  Sup.  Ct.  Rep.  65,  Ann.  Cas. 
1918B,  461 :  WaUy  v.  Kennedy,  2  Yerg. 
554,  24  Am.  Dec.  611;  State  v.  Good- 
will, 33  W.  Va.  179,  6  L.R.A.  621,  25 
Am.  St  Rep.  866,  10  S.  E.  285;  State 
V.  Stewart,  59  Vt.  273,  59  Am.  Rep. 
710,  9  Atl.  559 ;  Braceville  Coal  Co.  v. 
People,  147  lU.  66,  22  L.R.A.  340,  37 
Am.  St  Rep.  206,  35  N.  E.  62;  Re 
Jacobs,  98  N.  Y.  98,  50  Am.  Reo; 
636;  Young  v.  Com.  101  Va.  853, 
45  S.  B.  327;  Butchers'  Union,  S.  H. 
A  L.  S.  L.  Co.  V.  Crescent  City  L.  S.  L. 
4S.  H.  Co.  Ill  U.  S.  746,  28  L.  ed.  585, 
4  Sup.  Ct.  Rep.  652;  West  Virgrinia 
Transp.  Co.  v.  Standard  Oil  Co.  50  W. 
Va  611,  56  L.R.A.  804,  88  Am.  St.  Rep. 
895,  40  S.  E.  591;  Larkin  v.  Long 
[1915]  A.  C.  814,  [1915]  W.  N.  191, 
84  L.  J.  P.  C.  N.  S.  201,  113  L.  T.  N.  S. 
337, 31  Times  L.  R.  405,  69  Sol.  Jo,  455, 
49  Ir.  L.  T.  121,  Ann.  Cas.  1915D,  509. 

It  is  unlawful  to  conspire  to  injure 
ud  to  ruin  Uie  business  of  another  by 
any  means, 

Hitchman  Coal  ft  Coke  Co.  t.  Mitchell, 
245  U.  S.  251,  62  L.  ed.  276,  L.R.A. 
1918G,  497,  38  Sup.  Ct  Rep.  66,  Ann. 
Cm.  1918B,  461. 

Injunction  is  the  proper  remedy. 
^Gray  V.  Building  Trades  Council,  91 
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les  8.  a.  911.) 

Minn.  171,  63  L.RA;  75S,  103  Am.  St 

Rep.  477,  97  N.  W.  663,  1118,  1  Ann. 

Cas.  172;  14  R.  C.  L.  390. 

■  Lively,  J.,  delivered  the  opinion  of 
the  court: 

An  injunction  was  sought  by  the 
Parker  Paint  &  Wall  Paper  Com- 
pany against  Local  Union  No.  813 
and  others  to  prevent  defendants 
from  interfering  with  the  orderly 
conduct  of  plaintiff's  business,  to 
prevent  picketing  of  complainant's 
place  of  business  and  its  employees, 
or  terrorizing  them,  or  persons  with 
whom  plaintiff  has  contracts,  or  in 
any  way  attempting  to  cause  or  in- 
fluence other  persons  with  whom 
plaintiff  has  valuable  contracts  to 
cancel  the  same. 

Plaintiff  is  engaged  in  painting, 
decorating,  and  papering  in  the  city 
of  Huntington,  and  employs  from 
five  to  ten  men  and  sometimes  more, 
in  carrying  out  its  contracts  and  the 
conduct  of  its  business.  It  became 
a  member  of  an  organization  known 
as  the  Master  Painters'  Association 
of  the  city  of  Huntington,  which 
had  been  incorporated  for  the  pur- 
pose of  organizing  the  employers  of 
painters,  decorators,  and  paper 
hangers  for  mutual  aid  in  the  con- 
duct of  their  affairs,  and  to  obtain 
uniformity  in  bidding  on  contracts, 
possibly  10  prevent  competitive  bid- 
ding among  its  members.  The 
members  were  operating  under  a 
wage  contract  with  Local  Union  No. 
813,  effective  until  April  1,  1920, 
and  conducting  the  "closed  shop." 
The  defendant  Local  Union  No.  813 
was  a  union  labor  organization,  a 
branch  of  the  Brotherhood  of  Paint- 
ers, Decorators,  and  Paper  Hang- 
ers of  America,  with  headquarters 
in  the  city  of  Indianapolis,  Indiana. 
In  the  month  of  January,  1920, 
friction  arose  between  the  local 
union  and  those  of  its  members  who 
composed  the  Master  Painters  or- 
ganization, and  these  members  were 
not  allowed  to  sit  in  the  meeting  of 
the  local  union  or  to  participate  in 
its  affairs,  although  holding  "union 
cards,"  under  a  rule  or  'by-law 
which  annulled  the  membership  of 
any  employer  who  joined  any  or- 
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ganization  of  employers.  After 
some  futile  attempts  to  adjust  the 
differences  between  the  two  organi- 
zations, the  local  union  refused  to 
allow  its  members  to  work  on  any 
contracts  being  carried  on  by  the 
Master  Painters,  or  labor  on  any 
work  in  which  any  member  of  the 
Master  Painters  organization 
worked.  They  would  not  labor  on 
the  same  work  on  which  the  em- 
ployer also  labored,  unless  he^with- 
drew  from  the  Master  Painters  and 
took  out  a  "union  card'*  in  Local 
Union  No.  813.  On  February  7, 
1920,  the  local  union  called  its  men 
off  of  a  house  where  they  were  em- 
ployed by  one  6.  W.  Day,  a  member 
of  the  Master  Painters,  because  he 
(Day)  had  painted  a  mantel  in  the 
house.  The  Master  Painters  then 
began  to  employ  nonunion  men  on 
their  contracts,  and  the  trouble  be- 
gan in  earnest  with  increasing  in- 
tensity. Plaintiff  company,  man- 
aged by  P.  C.  Parker,  who  had  been 
an  active  i>articipant  in  the  troubles, 
presented  its  bill  for  injunction  to 
the  judge  of  the  circuit  court  of 
Cabell  county  on  March  19,  1920, 
alleging,  among  other  things,  that 
it  had  valuable  contracts  for  paint- 
ing, decorating,  and  papering 
houses  in.  said  city,  and  especially 
with  L.  H.  Cammack,  for  painting* 
papering,  and  decorating  a  new 
house  on  Third  avenue,  and  with 
McCrorey's  5  &  10  Cent  Store  for 
interior  work,  and  with  Huntington 
Homes  Building  Company  for  vari- 
ous buildings;  that  defendants  had 
combined  and  conspired  together  to 
destroy  its  business,  and  had  caused 
to  be  carried  to  and  fro  in  front 
of  the  5  &  10  Cent  Store,  banners, 
which  bore  the  legends,  "This  store 
is  unfriendly  to  union  labor,"  and, 
"This  store  is  unfair  to  union  paint- 
ers," and  that  thereby  the  manager 
of  the  store  became  intimidated, 
and,  fearing  loss  in  trade,  compelled 
complainant  to  cease  work;  that 
then  the  agents  of  the  defendants 
approached  said  store  manager,  de- 
claring to  him  that  plaintiff  would 
not  be  permitted  to  finish  the  work, 
and  asked  him  to  give  them  the  job 


of  finishing  the  same.  He  refused, 
and  plaintiffs  men  were  again 
placed  on  the  work,  and  the  intimi- 
dation and  "bannering"  again  be- 
gan, when  the  store  manager  again 
refused  to  allow  plaintiff  to  proceed 
unless  defendants  could  be  made  to 
cease  the  "bannering."  It  is  also 
alleged  that  in  further  pursuance  of 
the  conspiracy  the  defendants  went 
to  the  Cammack  house,  where  plain- 
tiff's employees  were  laboring,  and 
induced  them  and  others  not  in 
plaintifTs  employ  to  cease  work,  or 
interfered  with  them  in  such  a  way 
as  to  cause  the  work  to  be  hindered 
or  delayed  to  such  an  extent  that 
Canmiack  canceled  his  contract  with 
plaintiff,  and,  in  order  to  get  his 
house  finished,  contracted  with  the 
members  of  the  local  union  for  that 
purpose,  causing  great  loss  to  the 
plaintiff ;  that  plaintiff  had  its  prin- 
cipal place  of  business  and  paint 
shop  in  the  Deardorff-Sisler  Depart- 
ment Store  in  said  city,  and  defend- 
ants were  carrying  banners  in  the 
street  before  the  store  building, 
with  the  legend  thereon,  "The  'wall 
paper  department'  of  this  store  is 
unfriendly  to  union  labor,"  and 
"The  wall  paper  store  in  this  build- 
ing is  unfair  to  union  labor,"  caus- 
ing confusion  and  near  breaches  of 
the  peace,  and  causing  embarrass- 
ment of  and  financial  loss  to  the  de- 
partment store.  The  bill  also 
charged  defendants  with  placing 
"pickets"  at  the  entrance  to  plain- 
tiff's place  of  business  for  the  pur- 
pose of  intimidating  its  employees, 
and  persuading  them  to  leave  plain- 
tifiTs  employ,  and  that  a  confederate 
of  defendants,  not  giving  his  name, 
had  attempted  to  bribe  the  janitor, 
a  colored  man,  in  the  6  &  10  Cent 
Store  to  pull  down  the  scaffolding 
in  the  store  from  under  plaintiff's 
employees  while  at  work.  There 
are  other  allegations  in  the  bill 
which  it  is  unnecessary  to  detail. 

Upon  refusal  of  the  circuit  court 
to  grant  an  injunction,  the  bill  was 
presented  to  the  judges  of  this 
court,  and  an  injunction  as  prayed 
for  was  awarded  on  March  20, 1920, 
effective  until  the  further  drder  of 
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the  circuit  court  of  Cabell  county. 
On  Harch  29,  1920,  the  defendants 
answered,  denying  the  commiaslon 
of  ai^  nnlavful  act;  denyinsr  any 
eonspiiacy  to  injure  the  plaintiff; 
denying  tiie  picketing  or  the  carry- 
ing of  banners  with  legends  thereon 
in  front  of  either  of  the  stores  men- 
tioned; in  short,  denying  all  the 
material  allegations  of  the  bill.  The 
bOl  and  answer  were  supported  by 
nineteen  aflldavits.  The  circuit 
court  dissolved  the  injunction  on 
April  2,  1920,  from  which  action 
this  appeal  was  awarded. 

Inspection  of  the  pleadings  and 
analysis  of  the  afOdavits  bring  the 
conclusion  that  this  litigation  is  the 
result  of  a  controversy  between 
Local  Union  No.  813  and  Master 
Painters,  primarily  over  the  right 
of  a  member  of  the  Master  Painters 
organization  to  continue  as  a  mem- 
ber of  the  local  union,  and  to  per- 
sonally labor  on  his  own  contracts 
while  a  member  of  the  Master 
Painters.  The  Master  Painters  as- 
aerted  their  right  so  to  labor,  and, 
not  having  union  cards  in  the  local 
onion  recognized  as  genuine  by  the 
members  of  the  local  union,  the 
union  laborers  refused  to  work  on 
contracts  with  members  of  the  Mas- 
ter Painters.  This  occurred  on  the 
7th  (Kf  February,  when  the  union 
men  withdrew  fKsm  the  George  W. 
Day  job  because  Day  had  painted  a 
mantel  without  having  a  recognized 
anion  card.  This  brought  about  the 
employment  of  nonunion  men  by  the 
members  of  the  Master  Painters  in 
order  to  complete  tJiieir  contracts 
and  carry  on  uieir  business.  These 
nonunion  men  were  brought  from 
various  points  without  and  within 
the  state.  The  locid  union  then  be- 
gan the  acts  complained  of  against 
the  plaintiff,  a  member  of  the  Mas- 
ter Painters.  There  was  no  con- 
troversy over  a  wage  scale  or  ques- 
tions of  that  character.  The  local 
union  succeeded,  so  far  as  the  rec- 
ord goes,  in  preventing  any  of  its 
members  from  workiig  for  the 
plaintiff.  While  the  answer  denies 
the  material  allegations  of  the  bill, 
and  tiie  affidavits  affirm  that  noth>- 
16  AJiJU— 16. 
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ing  was  done  by  defendants  to  pre- 
vent the  plaintiff  from  peaceably 
and  orderly  carrying  out  its  con- 
tracts, we  are  faced  with  the  fact 
that  by  reason  of  the  activities  of 
the  defendants,  through  their  busi- 
ness agents  and  walking  delegates, 
they  caused  plaintiff  to  lose  its  part- 
ly performed  contract  with  L.  H. 
Cammack.  The  bannering  in  front 
of  the  6  &  10  Cent  Store  caused  a 
loss  of  that  contract  to  plaintiff,  or 
at  least  delay  until  this  suit  was 
begun.  The  bannering  of  the  Dear- 
dorff-Sisler  Department  Store  was 
calculated  to  bring  about  strained 
relations  between  that  store  and 
plaintiff,  and  did  cause  annoyance 
to  the  landlord  of  plaintiff  and  pos- 
sible financial  loss.  It  tended  to  de- 
stroy plaintiff's  business.  It  is  true 
that  tJiis  bannering  of  these  stores 
was  disavowed  by  the  business  man- 
ager of  defendant  local  union,  but 
it  is  shown,  and  not  controv^ed, 
that  members  of  the  local  union 
carried  these  banners  to  and  fro; 
and  when  any  number  of  persons 
form  an  organization  and  act  to- 
gether in  a  common  undertaking, 
■each  member  is  the  agent  of  all, 
and  the  act  or  declaration  of  one 
in  pursuing  the  common  undertak- 
ing is  the  act  of  all  and  is  admissi- 
ble as  evidence  against  them.  1 
Greenl.  Ev.  16th  ed.  §  184b.  We 
do  not  attach  much  weight  to  the 
affidavit  of  the  janitor  in  the  5  &  10 
Cent  Store  to  the  effect  that  he  was 
offered  a  bribe,  by  someone  un- 
known to  him,  to  pull  the  scaffold- 
ing from  under  the  nonunion  work- 
men of  plaintiff  while  working  in 
the  store.  We  rather  think  it  was 
ascribable  to  the  peccant  humor  of 
some  individual  enthusiast,  and  are 
loath  to  believe  it  was  planned  or 
countenanced  by  defendants.  The 
affidavit  of  L.  H.  Cammack  is  illu- 
minating on  what  occurred  at  his 
new  house,  and,  although  partially 
controverted,  it  is  not  denied  that 
the  result  was  as  charged.  Cam* 
mack's  affidavit  is  as  follows: 

"Early  in  February — on  the  4th 
day  of  February — ^I  made  a  contract 
with  the  Parker  Paint  &  Wall  Paper 
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Company  to  finish  my  house  at  1606 
Fifth  avenue,  paint  it  outside  and 
in,  for  which  I  was  to  pay  them 
$720.  Mr.  Parker  was  in,  and  in 
a  couple  of  days  he  put  three  men 
on  the  job.  At  the  same  time  I 
made  arrangements  with  Hagran  & 
Company  to  put  on  a  tin  tile  roof, 
and  Hagan's  men  were  working  on 
the  roof  at  the  time  that  Parker's 
men  came  to  work.  They  had  only 
worked  a  part  of  a  day  when  I  be- 
gan to  see  various  people  that  I 
didn't  know  coming  into  my  house 
without  asking  permission,  and 
walking  around  and  looking  at  the 
workmen,  and  then  going  out  and 
holding  conferences  on  the  sidewalk 
and  back  of  the  house.  At  one  time 
there  were  two  or  three  sets  of  them 
on  the  premises.  None  of  them 
spoke  to  me;  they  brushed  past  me 
and  went  on  in  the  house  and  all 
over  the  house,  and  would  then  come 
back  and  hold  a  conference  and  go 
off.  The  next  day  the  tinners  were 
on  the  house  at  work,  when  a  man 
by  the  name  of  Gait,  whom  I  know 
by  sight  and  whom  I  was  told  was 
some  sort  of  a  walking  delegate, 
came  up  to  the  house  and  kept  mo- 
tioning to  the  tinners  to  come  down 
and  see  him,  and  finally  one  of  them 
went  down.  Gait  was  there  several 
times  during  the  day  in  company 
with  other  men,  who  I  was  told 
were  painters ;  and  along  during  the 
afternoon,  just  before  a  big  storm 
came  up,  the  tinners  came  off  of  the 
house  and  said  nothing  to  me. 
However,  a  big  storm  came  and  did 
great  damage  to  my  plastering  and 
woodwork,  because  they  left  the 
roof  entirely  unprotected  and  went 
on  down  to  Hagan  &  Company's 
place  of  business.  I  went  on  to 
Hagan  &  Company  and  found  from 
Mr.  Hagan  that  the  tinners  had 
been  ordered  off  by  this  fellow  Gait, 
or  somebody  who  seemed  to  be  at- 
tending to  their  affairs,  because 
they  said  they  would  not  work  with 
any  of  Parker's  men.  A  fellow  by 
the  name  of  Bond  here  in  town, 
whom  I  never  employed  to  attend 
to  my  business,  and  had  only  heard 
ot,—-J.  H.  Bond,  I  bdieve  it  is^ — 


came  up  that  evening  and  said  that 
he  wanted  to  arbitrate  the  affair.  I 
told  him  that  I  had  not  emplosred 
him  in  any  connection  on  the  houses 
and  there  was  nothing  for  us  to  ar- 
bitrate; Uiat  it  was  -my  business, 
and  not  his,  and  the  only  thing  I 
would  ask  him  to  do  would  be  to 
attend  to  his  business  and  let  me 
attend  to  mine.  The  next  few  days 
following  this  I  was  visited  by  sev- 
eral painters,  who  said  that  they 
were  union  painters,  and  among 
them  I  remember  a  fellow  by  the 
name  of  Corley,  who  urged  lhat  I 
let  him  do  the  work  because  he  was 
a  union  painter,  and  that  I  could  go 
ahead  and  not  have  any  trouble  if 
I  would  let  him  do  the  work.  He 
made  three  or  four  trips  to  the  office 
to  see  me.  I  paid  no  attention  to 
that,  and  was  expecting  to  have  Mr. 
Parker  go  ahead  with  the  contract. 
Other  painters,  some  of  whom  I 
knew  and  some  of  whom  I  did  not 
know,  came  on  the  same  mission, 
saying  that  they  were  union  paint- 
ers, and  that  if  I  employed  them 
they  would  straighten  it  out  and  put 
the  tinners  back  to  work  and  save 
my  house  from  being  ruined  by 
rain,  etc.  Much  to  my  disgust,  and 
although  it  was  very  repugnant  to 
me  to  do  so,  I  employed  a  man  who 
said  that  he  was  a  union  painter  to 
go  ahead  with  the  work,  because  of 
the  fact  that  I  could  not  get  a  roof 
on  the  house  and  protect  it  from  the 
weather  otherwise.  In  the  mean- 
time I  had  asked  Mr.  Parker  to  take 
his  men  from  the  house,  which  he 
very  courteously  did,  saying  that  he 
did  not  want  to  embarrass  me  in 
the  matter  at  all;  and  in  order  to 
get  the  roof  on  and  at  the  same  time 
get  into  a  house  which  I  had  been 
held  out  of  for  months  on  account 
of  a  seemingly  unending  series  of 
delays  while  the  work  was  being 
done  by  some  of  tihose  employed,  I 
put  a  man  on  who  said  that  he  was 
a  union  painter  to  finish  some  of  the 
painting,  and  then  the  tinners  went 
back  on  the  job.  The  whole  busi- 
ness was  scattered  over  a  very  Ions: 
time.  Mr.  Parker  came  in  6n  Fri- 
day very  early  in  February,  and  the 


Digitized  by  Google 


PARKER  PAINT  &  WALL  ^APER 

( —  W.  Va. 

aezt  Monday  he  had  some  men 
tbere,  and  that  day  or  the  next  day 
the  tinners  were  on  the  roof,  and 
the^  worked  that  day,  but  the  next 
day  they  came  off ;  that  was  the  first 
day  that  all  these  walking  delegates 
were  around  there  attending  to  my 
business  for  me. 

"Mr.  Davis,  the  man  I  employed 
to  look  after  the  carpenter  work, 
said  that  he  had  been  called  down 
to  union  headquarters  and  ordered 
to  quit  the  job  and  also  take  his 
carpenters  off,  and  Mr.  Davis  in- 
formed me  that  he  had  told  them 
be  would  not  quit  the  job  under  any 
eircumstances,  no  matter  what  they 
did  or  what  threats  they  made.  So 
Mr.  Davis  and  his  carpenters  stayed 
on  the  job. 

"I  employed  Jesse  Saddler  to  put 
in  the  tile  mantel  about  a  week  after 
giving  the  contract  to  Parker  for 
the  painting,  and  his  men  started 
to  work,  but  Mr.  Saddler  came  to 
me  and  told  me  that  they  were  mak- 
ing so  much  fuss  that  he  doubted 
whether  he  could  get  his  men  to 
work  on  the  job  as  long  as  any  of 
Parker's  men  were  working.  It  was 
for  these  reasons,  and  because  I 
wanted  to  get  in  the  house,  that  I 
asked  Mr.  Parker  to  taice  his  men 
away  and  let  me  get  ahead  with  the 
work,  and  protert  the  house,  par- 
ticularly, by  getting  a  roof  on  it." 

There  are  two  legal  propositions 
which  are  applicable  to  this  case: 
(1)  A  lawful  purpose  cannot  be 
coupineTw.       carried  out  by  the 

lairfal  Mrp«se      USC      of  Unlawful 

-«uw««t..  ^^^jjg.         if  the 

purpose  be  unlawful,  it  may  not  be 
accomplished  even  by  means  that 
would  otherwise  be  legal. 

What  was  the  purpose  of  these 
various  acts  of  the  defendants? 
They  aifinn  that  their  purpose  was 
a  lawful  one,  and  was  for  the  main- 
tenance of  their  organization ;  that 
their  acts  were  peaceful  and  per- 
suasive. But  it  is  manifest  that  the 
means  by  which  this  end  was  sought 
to  be  attained  was  the  destruction 
of  plaintiff's  business  by  bringing 
combined  pressure  upon  tiie  persons 
with  whom  plaintiff  had  contracted 
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for  the  sale  of  its  labor,  and  caus- 
ing them  to  abrogate  those  con-< 
tracts.  There  can  be  no  question  of 
the  right  of  the  defendants  to  form 
a  union  for  their  mutual  protection 
and  advantage,  and  enlarge  their 
union  by  inducing  others  to  join  for 
this  legitimate  and  proper  object; 
but  there  can  be  no  question,  on  the 
other  hand,  that  this  right  must  be 
so  used  as  not  wantonly  to  conflict 
with  the  rifi^ts  of  others.  The  same 
is  true  of  the  Master  Painters  or- 
ganization. A  person  can  use  the 
highway  in  his  automobile,  but  he 
must  not  forget  that  others  have 
the  same  right,  and  he  must  not 
damage  them  wantonly  or  unwit- 
tingiy.  If  one  person  wantonly  or 
maliciously,  whether  for  his  own 
benefit  or  not,  in- 
duces a  person  to  rf^t'^j;,*:"*"  •* 
violate  his  contract 
with  a  third  person  to  the  injury  of 
that  third  person,  an  action  will  lie. 
Thacker  Coal  &  Coke  Co.  v.  Burke, 
59  W.  Va.  253,  5  L.R.A.  (N.S.)  1091, 
53  S.  E.  161,  8  Ann.  Cas.  885.  The 
bannering  of  the  5  &  10  Cent  Store, 
charging  it  with  being  unfair  to 
union  labor  and  unfair  to  union 
painters,  could  be  for  the  purpose 
only  of  causing  that  p,„,..„„^ 
store  to  break  ite  injvrr  to  mmtm 
contract  with  plain- 
tiff.  It  had  that  result.  Defendants 
knew  that  ^uch  a  contract  existed 
and  was  in  actual  performance. 
"Intentionally  to  do  that  which  is 
calculated  in  the  ordinary  course  of 
events  to  damage,  and  which  does, 
in  fact  damage,  another  in  that 
other  person's  property  or  trade,  is 
actionable  if  done  without  just  cause 
or  excuse."  Mogul  S.  S.  Co.  v.  Mc- 
Gregor, L.  R.  23  Q.  B.  Div.  613. 
Does  It  make  any  difference  whether 
it  is  accomplished  by  peaceful  ban- 
nering? The  result  is  the  same  as 
if  the  manager  of  the  store  had  been 
put  in  fear  by  rioting  or  violence. 
A  combination  to  procure  a  breach 
of  contract  is  an 
unlawful  conspiracy  comSKLt  to 
at  common  law.  lilSSlfty*'****" 
Folaom  v.  Lewis, 
208  Mass.  336, 36  L.RJL(N.S.)  787, 
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94  N.  E.  316 ;  Thacker  Coal  &  Coke 
Co.  V.  Burke.  59  W.  Va.  253.  5 
L.R.A.(N.S.)  1091,  53  S.  E.  161,  8 
Ann.  Cas.  886.  Where  contracts  ex- 
isted between  a  jdaintiff,  who  was 
a  painter,  and  various  other  per- 
sons, owners  of  houses,  for  the 
painting  of  their  buildings,  and  the 
labor  organization  caused  a  strike 
because  the  plaintiff  would  not  rec- 
ognize its  walking  delegate,  and 
thereby  caused  the  owners  of  the 
buildings  to  break  their  contracts 
with  the  plaintiff,  the  court  said 
that  the  defendants  might  as  well 
resort  to  physical  force  to  enforce 
alleged  rights  or  redress  real  or 
imaginary  wrongs,  that  they  were 
actuated  by  improper  motives  and 
by  a  malicious  desire  to  injure  the 
plaintiff,  which  the  law  would  not 
tolerate,  and  that  an  injunction 
would  be  awarded.  Beattie  v.  Cal- 
lanan,  82  App.  Div.  7,  81  N.  Y. 
Supp.  413. 

The  method  adopted  by  a  combi- 
nation of  workingmen  for  the  ac- 
complishment of  a  la¥rful  purpose 
must  itself  be  lawful,  and  they  will 
not  be  permitted  to  cause  a  breach 
of  a  lawful  contract,  for  instance, 
by  strike  by  plasterers  against  their 
employer,  a  subcontractor,  for  the 
plastering  of  a  building,  to  coerce 
the  owner  into  canceling  a  contract 
for  the  use  of  a  patent  process  of 
applying  plaster  to  the  outside  of 
the  building,  unless  the  men  so 
working  on  the  outside  are  union- 
ized or  have  union  cards.  New 
England  Cement  Gun  Co.  v.  Mc- 
Givem,  218  Mass.  198,  L.R.A. 
1916C,  986,  105  N.  E.  885.  Martin 
on  Modem  Law  of  Labor  Unions 
asserts  tiiat  the  great  weight  of  au- 
thori^  is  to  the  effect  ■  that  or- 
ganised labor's  right  of  coercion 
and  compulsion  by  strikes,  or  with- 
holding labor,  or  threats  thereof  is 
limited  to  strikes,  or  withholding  of 
labor,  or  threats  thereof  against 
persons  with  whom  the  union  has 
trade  disputes.  And  the  use  of 
such  means  against  one's  customers 
in  order  to  coerce  them  to  compel 
him  to  comply  with  demands  made 
on  him  by  the  union  is  an  unjusti- 


fiable interference  with  the  rights 
of  such  customers.  Martin,  Labor 
Unions,  §  77;  Casey  v.  Cincinnati 
Typo.  Union  (C.  C.)  12  L.R.A.  193, 
45  Fed.  135;  Matthews  v.  Shank- 
land,  25  Misc.  €04,  66  N.  Y.  Supp. 
123 ;  Gray  v.  Building  Trades  Coun- 
cil, 91  Minn.  171,  63  L.RJV.  753, 
103  Am.  St.  Rep.  477,  97  N.  W,  663, 
1118, 1  Ann.  Cas.  172. 

It  is  not  clear  just  what  reasons 
dictated  the  acts  complained  of  in 
the  bill.  If  for  the  puri>o8e  of  com- 
pelling plaintiff  to  witiidraw  from 
membership  in  the  Master  Painters, 
it  is  unlawful.  Plaintiff  is  as  free 
to  join  an  organization  for  the  law- 
ful furtherance  and  protection  of 
its  affairs  as  are  the  members  of 
the  Local  Union  No.  813  to  become 
members  of  that  organization,  de- 
signed for  their  protection.  If  for 
tbB  purpose  of  preventing  a  member 
of  die  Master  Painters  from  labor- 
ing with  his  hands  in  performing 
his  own  contracts,  it  is  unlawfuL 
A  man's  labor  is  his  most  sacred 
asset.  It  is  often  his  only  capital, 
and  as  long  as  he  exerts  it  without 
injury  to  others  government  will 
protect  him.  A  government  which 
imposes  taxes  and  other  public  du- 
ties, even  going  so  far  as  to  demand 
life  for  its  defense,  and  which  will 
not  protect  its  subjects  in  the  "en- 
joyment of  life  and  liberty  with  the 
means  of  acquiring  property  and  of 
pursuing  and  obtaining  happiness 
and  safety,"  is  not  worthy  of  the 
name  of  government,  nor  of  the  sup- 
port of  its  subjects.  A  person's  oc- 
cupation or  calling,  by  which  he  ob- 
tains a  livelihood,  is  property,  enti- 
tled to  protection  as  such  from  boy- 
cotts or  unlawful  interferences  by 
others.  Baldwin  v.  Escanaba  Liq- 
uor Dealers  Asso.  165  Mich.  98,  130 
N.  W.  214.  If  the  acts  were  for  the 
purpose  of  destroying  plaintiff's 
contracts  by  making  it  impossible 
for  him  to  employ  nonunion  labor, 
and  ultimately  to  obtain  these  con- 
tracts themselves  and  destroy  com- 
petition, the  purpose  was  unlawful. 
W.  P.  Davis  Mach.  Co.  v.  Robinson, 
41  Misc.  829,  84  N.  Y.  Supp.  837. 

"The  same  liberty  which  enables 
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( —  W.  Fa.  — , 

loeo  to  form  unions,  and  through 
tiie  anion  to  enter  into  agreements 
vitli  employers  willing  to  agree,  en- 
titles other  men  to  remain  independ- 
ent of  the  union  and  other  employers 
to  agree  with  them  to  employ  no 
man  who  owes  allegiance  or  obliga- 
tion to  the  union."   Hitchman  Coal 
&  Coke  Co.  V.  Mitchell,  245  U.  S. 
251,  62  L.  ed.  260,  L.R.A.1918C, 
497,  88  Sup.  Ct.  Rep.  72,  Ann.  Gas. 
19186,461. 

It  is  a  well-settled  principle, 
based  on  sound  reasoning,  that  no 
person  or  persons  have  the  right  to ' 
maliciously  injure  or  destroy  the 
business  of  another,  by  acts  which 
serve  no  legitimate  purpose  of  his 
own. 

''One  man  singly,  or  any  number 
ot  men  jointly,  having  no  legitimate 
interests  to  protect,  may  not  law- 
fully ruin  the  business  of  another 
by  maliciously  inducing  his  patrons 
and  third  parties  not  to  deal  with 
him."  Ertz  v.  Produce  Exch.  79 
Uinn.  140,  48  L.RJ^.  90,  79  Am. 
St  Rep.  433,  31  N.  W.  737. 

It  would  be  cumbersome  and 
serve  no  purpose  here  to  review  the 
various  decisions  and  textbooks  on 
boycott,  primary  and  secondary,  or 
on  the  subject  of  picketing.  The 
decisions  are  legion,  and  some  of  the 
niceties  and  distinctions  found  in 
tbem  are  difficult  to  comprehend  and 
an  not  very  instructive.  It  is  suifi- 
cient  to  say  that  the  secondary  boy- 
cott, where  A  is  brought  into  a  labor 
dispute  between  B  and  C,  A  having 
no  difference  with  either,  is  gener- 
ally condemned.  This  "secondary 
boycott"  contemplates  that  A,  upon 
the  request  of  B,  and  under  the  mor- 
al inthnidation  lest  B  boycott  him, 
may  thus  be  constrained  to  with- 
draw his  contracts  or  patronage . 
from  G,  with  whom  he  has  no  dis- 
pute, the  controversy  being  only  be- 
tween B  and  C.  The  English  courts, 
and  the  Federal  courts  of  this  coun- 
try, vigorously  condenm  it.  Xx>6we  v. 
Mm,  208  U.  S.  274, 62  L.  ed.  488, 


CO.  V.  LOCAL  UNION  NO.  818.  229 

106  8.  a.  911.) 

28  Sup.  Ct  Rep.  301,  13  Ann.  Cas. 
815;  Duplex  Printing  Press  Co.  v. 
Deering,  254  U.  S.  443,  65  L.  ed.  — , 
ante,  196,  41  Sup.  Ct.  Rep.  172,  deci- 
sion handed  down  January  8,  1921. 
The  majority  of  the  state  courts 
follow  the  Federal  courts.  The 
proposition,  stated  tersely  by  Wil- 
liam H.  Taf  t,  as  quoted  by  the  Cali- 
fornia supreme  court,  is  as  follows : 
"A  body  of  workmen  are  dissatisfied 
with  the  temu  of  their  employment. 
They  seek  to  compel  their  employer 
to  come  to  their  terms  by  striking. 
They  may  legally  do  so.  The  loss 
and  inconvenience  he  suffers  he  can- 
not complain  of.  But  when  they 
seek  to  compel  third  persons,  who 
have  no  quairel  with  their  employ- 
er, to  withdraw  from  all  association 
vrith  hxm  by  threats  that  unless  such 
third  persons  do  so  the  workmen 
will  intnct  similar  injury  on  such 
third  persons,  tiie  combination  is 
oppressive,  involves  duress,  and,  if 
injury  results,  it  is  actionable." 
Pierce  v.  Stablemen's  Union,  166 
Cal.  at  page  76,  103  Pac.  327. 

Even  some  of  the  state  courts 
which  hold  that  a  reasonable  boycott 
is  lawful  condemn  "picketing,"  hold- 
ing that  the  end  to  be  attained 
thereby,  however  artful  may  be  the 
means  employed,  is  the  injury  of  the 
boycotted  business  through  physical 
molestation  and  physical  fear  caused 
to  the  employer  and  his  employed, 
or  who  may  seek  his  employment, 
and  to  the  general  public.  Ibid. 
See  also  Moore  v.  Cooks,  Waiters 
&  Waitresses'  Union,  39  Cal.  App. 
538,  179  Pac.  417;  Roraback  v. 
Motion  Picture  Mach.  Operators 
Union,  140  Minn.  481,  3  A.L.R. 
1290,  168  S.  W.  766,  169  S.  W. 
629. 

Under  the  facts  shown  by  this 
record  and  the  principles  of  law  ap- 
plicable thereto,  we  reverse  the  or- 
der of  the  Circuit  Court  of  Cabell 
County,  entered  April  2,  1920,  dis- 
solving the  injunction,  rdnatate  the 
injunction,  and  ranand  the  cause. 
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ANNOTATION. 
The  bosrcott  w  r  wei^nm  in  induttrial  diqinitot. 


I.  Scope  and  introduction,  230. 
n.  Judicial  theories,  230. 

iNo  iatw  deotototw  A«r«ifi.) 

IIL  The  right  to  refuse  to  deal  with  an- 
other and  to  aak  others  not  to  do 
BO,  280. 

IV.  Legality  of  purpose  of  boycott,  231. 

V.  Legalily  of  m^ns  employed: 

a.  Threats  and  intimidation,  in 

general,  2S2. 

b.  Circulars,  cards,  and  news- 

paper articles,  232. 
{No  later  deettten$  ft«rste.) 

e.  Bannws  and  placards,  232. 

{ya  Mar  deoMotu  herein.) 

d.  "Unfair"  lists,  2S2. 

(A'o  later  deetetone  JterH*.} 

6.  Untrue  statements,  ^2. 

f.  Picketing  and  physical  intimi- 

dation, 233. 

g.  Secondary  boycotts;  notifying 

third  persons  not  to  deal 
with  persons  boycotted  un- 
d^r  penalty  of  losing  patron* 
age  or  having  strike  called, 
284. 

b.  Refusal  to  handle  goods  man- 
iactured  ot  sold  by  peraoa 
boycotted,  235. 
(JTo  later  deoteUmt  Hereht.} 

L  Refusal  to  work  on  Job  on 
whidi   person   with  whom 
union  is  in  dispute  is  a  eon- 
tractor,  286. 
(No  Mer  dwMOM  herein.} 

I.  Scope  and  introOuation. 
This  annotation  ia  supplemental  to 
one  on  the  same  subject  in  6  A.L.R. 
909,  to  which  reference  should  be 
made  for  a  discussion  of  the  general 
principles  involved. 

11.  Judicial  theories. 

The  judicial  theories  of  the  tort  in- 
volved in  boycotting  are  not  discussed 
in  any  of  the  later  decisions.  For 
general  discussion  of  this  point,  see 
the  annotation  in  6  A.L.R.  911. 

III.  The  rtoht  to  refuse  to  deal  with  em- 
other  and  to  ask  others  not  to  do  so. 

(Supplementing   annotation   in  6 
A.L.R.  913.) 
Peaceable  persuasien  of  an  employ- 


y. — continued. 

j.  Einforeement  of  nnton  by-Unr, 

236. 

(So  later  deoMotu  herttn.) 

k.  Imposition  of  fine  on  non- 
member,  236. 
{No  later  deoMoM  herein.) 

t  Refusal  of  carrier's  ^ployees 
to  handle  ears  or  fr«ght, 
236. 

VI.  Statntes  permitting  workingmen  to 
combine  as  affecting  validity  at 

boycott,  238. 
(No  later  deoMene  herelm.) 

VI.[a].  {New.)  Effect  of  statutes  penuit< 
ting  "peaceful  persuasion,"  288. 
Vn.  Remedies  of  persons  aggrieved  by 
1  boycott: 

a.  Actions  for  damages,  288. 

(No  later  dacMone  herein.) 

b.  Injunctive  relief: 

1.  Bight  to,  in  general,  288. 
11.  (New.)  Effect  of  statutes 

restricting  issuance  of 
injunctions  in  labov 
putes,  240. 

2.  Considerations  affecting 

complainant's  right  to 
relief,  241. 
8.  Parties  against  whom  in- 
junction granted,  242. 

(No  later  deoUUma  kerelm.) 
4.  Extent  of  rdief  granted, 
242. 

6.  Contempt,  243. 

(No  later  deoMen*  Aorwto.) 

Vin.  Crimmal  liability,  243. 

er's  customers  to  cease  business  deal- 
ings with  him  Is  not  justifiable  where 
employed  in  aid  of  a  striker  for  an  un- 
lawful purpose.  Folsom  Engravinflf 
Co.  V.  McNeil  (1920)  286  Haas.  268, 
126  N.  E.  479. 

In  Godin  v.  Niebuhr  (1920)  286 
Mass.  860,  128  N.  E.  406,  it  is  held 
that  one  who  interferes  with  another's 
business  for  the  purpose  of  compel- 
ling present  or  prospective  custom- 
ers to  withhold  their  patronage  is 
responsible  for  the  harmful  conse- 
quences, unless  he  shows  a  legal  jus* 
tification  for  such  interference;  and 
that  to  constitute  such  justification  it 
must  appear  not  only  that  the  inter- 
ference was  in  pursuance  of  a  lawful 
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purpose,  but  that  it  wm  carried  on  by 
lawful  means. 

JT.  LegaUtiif  of  purpoae  of  boycott. 

(Supplementinsr  annotation  in  6 
A.UI.  916.) 

Members  of  a  labor  organization 
camiot  object  to  an  employer's  labor- 
ing with  his  hands  in  performing  his 
own  contracts.  Parkes  Paint  & 
Wau.  Papek  Go.  v.  Local  Union  (re- 
ported herewith)  ante,  222. 

A  boycott  to  compel  the  proprietor 
of  a  moving  picture  theater  to  refrain 
from  working  as  an  operative  therein 
is  unlawful.  Hughes  t.  Kansas  City 
Motion  Picture  Mach.  Operators 
(1920)  282  Mo.  304,  221  S.  W.  95. 

Neither  employees,  nor  the  unions 
to  which  th^  belong,  can  be  per- 
mitted  to  take  afiSrmatiTe  action  in- 
jorioue  to  an  employer,  for  the  pur- 
pose of  compelling  him  to  continue  a 
department  of  his  business  which  he 
wishes  to  abandon.  Welinsky  v.  HilK 
atao  (1920)  185  N.  T.  Supp.  257. 

The  refusal  of  an  employer  to  keep , 
a  certain  man  in  his  employ  is  held 
not  a  legitimate  object  of  industrial 
dispute,  in  Hechanics'  Foundry  & 
Mach.  Co.  T.  Lynch  (1920)  236  Mass. 
504,  12  A.L.R.  1057,  128  N.  E.  877. 

But  in  W.  A.  Wood  Mowing  &.  R. 
Mach.  Go.  V.  Toohey  (1921)  114  Misc. 
186. 186  N.  Y.  Supp.  95,  it  is  held  that 
t  labor  union  may  strike  to  secure  the 
xeiiutatcanent  of  a  member  lUl^ed  to 
lum  been  improperly  discharged. 

Hie  membership  of  an  employer  in 
an  association  of  employers  is  not  a 
legitimate  snbject  of  dispute.  Fakker 
Paint  &  Wall  Paper  Co.  v.  Local 
Union  (reported  herewith). 

A  boycott  is  unlawful  where  its 
purpose  is  to  influence  tliird  persons 
to  break  their  contract  with  the  com- 
plainant Parker  Paint  &  Wall 
Paper  Co.  v.  Local  Union. 

A  strike  for  the  purpose  of  com- 
pelling an  employer  to  eliminate  from 
his  agreement  with  his  employees,  a 
stipulation  that  dnring  tiie  eontina- 
■nee  of  their  empUKftamt  th^  sh^ 
irdnin  from  beeom^  members  of 
Any  labor  union,  ia  unlawful.  Floers- 
beimer  v.  Schlesinger  (1921)  115  Misc. 
d,  187  N.  T.  Supp.  891;  HeMichael  v. 


Atlanta  Envelope  Co.  (1921)  —  Ga.  — , 

—  A.L.R.  — ,  108  S.  E.  226. 

A  boycott  for  the  purpose  of  com- 
pelling an  onployer  to  unionize  his 
employees  is  unlawful.  Stuyvesant 
Lunch  St  Bakery  Corp.  t.  Reiner 
(1920)  110  Misc.  357,  181  N.  Y.  Supp. 
212,  affirmed  without  opinion  in  (1920) 
192  App.  DiT.  961, 182  N.  Y.  Supp.  953. 

The  negotiation  of  a  contract  con- 
ferring on  m«nbers  of  the  union  the 
right  of  preferential  employment  with 
a  minimum  wage  scale,  and  stipulat- 
ing  that  permanent  employees  shall 
not  be  temporarily  "laid  off"  even  if 
there  should  not  be  sufficient  work  to 
keep  them  employed,  and  that  disputes 
not  covered  by  the  agreement  must  be 
submitted  to  arbitration,  is  not  a  legit- 
imate object  of  industrial  dispute. 
Folsom  Engraving  Co.  v.  McNeil 
(1920)  236  Mass.  269,  126  N.  E.  479. 

And  a  strike  for  the  purpose  of  com- 
pelling an  employer  to  agree  not  to 
operate  for  more  than  -  five  days  a 
week,  and  that  no  worker  shall  be  laid 
off,  discharged,  or  suspended  because 
of  lack  of  work,  but  all  available  work 
shall  be  distributed  among  all  workers 
in  an  equitable  manner,  ia  illegal. 
Jaeckel  v.  Kaufinan  (1920)  187  N.  Y. 
Supp.  889. 

So  is  a  strike  to  compel  an  employer 
who  has  laid  off  part  of  his  working 
force  because  of  lack  of  work,  to  di- 
vide all  work  available  among  all  his 
employees.  Benito  Rovlra  Co.  v.  Yam- 
polsky  (1921)  187  N.  Y.  Supp.  894. 
'  A  strike  in  violation  of  a  contract 
fixing!  the  rate  of  wages  during  a 
stated  term  is  unlawful.  Gilchrist  Co. 
v.  Metal  Polishers,  Buffers,  &  Platers 
Local  Union  (1919)  —  N.  J.  Eq. 
113  Atl.  320. 

A  boycott  is  lawful  in  furtherance 
of  a  sMke  occasioned  by  the  viola- 
tion by  the  employer  of  a  contract 
with  a  labor  union  relating  to  terms 
and  conditions  of  employment  Green- 
field V.  Central  Labor  Council  (1920) 

—  Or.  — ,  192  Pac.  788. 

But  the  enforcement  of  a  doeed-  ' 
shop  agreement  is  not  a  legitimate  ob- 
ject of  industrial  dispute,  \rhere  it  ap- 
pears  that  the  object  sought  is  a 
monopolization  of  the  labor  market. 
Lehigh  Structural  Steel  Co.  v.  Atlan- 
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tic  Smelting  ft  Ref.  Works  (1920)  — 
N.  J.  Eq.  — ,  111  Atl.  876. 

The  closed  shop  is  not  a  legitimate 
subject  of  industrial  dispute.  Cooks', 
Waiters'  &  Waitresses'  Local  Union 
V.  Papageorge  (1921)  —  Tex.  Civ. 
App.  — .  230  S.  W.  1086. 

And  a  strike  is  unlawful  where  its 
purpose  is  not  only  to  secure  a  "closed 
shop/'  which  excludes  all  workers  not 
members  of  the  union,  but  also  to 
maintain  in  the  employer's  business  a 
"shop  representative"  whose  duty  it  is 
to  see  that  union  rules  are  enforced, 
and  that  no  one  is  discharged  except 
for  reasonable  cause,  of  which  the 
union  ia  to  be  the  sole  judge.  Pre' 
Catelan  v.  International  Federation  of 
Workers  (1921)  114  Misc.  662,  188  N. 
Y.  Supi).  29. 

A  boycott  is  for  a  lawful  purpose 
where  its  object  is  to  compel  an  em- 
ployer to  adopt  the  eight-hour  day  and 
pay  the  union  scale  for  overtime. 
P.  Reardon  v.  Caton  (1919)  189  App. 
Div.  501.  178  N.  Y.  Supp.  718. 

It  has  been  held  that  collective  bar- 
gaining is  not  a  legitimate  subject  of 
dispute  (United  Shoe  lifachinery  Corp. 
V.  Fitzgerald  (1921)  —  Mass.  — , 
A.LJt.  130  N.  E.  86) ;  and  that  a 
boycott  to  compel  recognition  of  the 
union  and  collective  bargaining  is  un- 
lawful (Heitkemper  v.  Central  Labor 
Council  (1920)  99  Or.  1, 192  Pac.  766). 

But  recognition  of  the  union,  in  or- 
der to  secure  a  more  effective  means 
of  collective  bargaining,  is  held  to  be 
a  legitimate  object  of  an  industrial 
dispute  In  Michaels  v.  Hillman  (1920) 
112  Misc.  806,  183  N.  T.  Supp.  196. 

A  strike  is  justifiable  where  occa- 
sioned by  the  employer's  intentional 
failure,  without  apparent  excuse  and 
without  notice,  to  keep  an  engagement 
deliberately  made  with  representa- 
tives of  his  employees  for  further  con* 
saltation  touching  tiieir  contractual 
relations  with  one  another.  Walton 
Lunch  Go.  v.  Kearney  (1920)  236 
Mass.  810,  128  N.  E.  429. 

In  Birmingham  Trust  &  Sav.  Co.  v. 
Atlanta,  B.  &  A.  R.  Co.  (1921)  271 
Fed.  743,  it  is  said  that  a  strike  ia 
lawful  If  for  the  purpose  of  asserting 
a  supposed  right,  or  of  obtaining  an 
economic  advantage,  though  if  done 


for  the  sole  purpose  of  injuring  the 
employer,  it  may  be  a  malicious  tort. 
This  statement  is,  however,  too  broad. 
The  right  must  be  an  actual  right, 
not  merely  a  supposed  right  (see 
South  Wales  Miners'  Federation  v. 
Glamorgan  Coal  Co.  (1906)  1  B.  R.  G. 
1,  and  note) ;  nor  is  an  economic  ad- 
vantage a  justification,  where  the 
rights  of  the  public  are  prejudiced. 

F.  LegaUty  of  means  employed. 

a.  Threatm  and  intimidation,  in  generul. 

That  the  law  recognizes  and  gives 
full  force  to  threats  which  are  not 
spoken,  as  well  as  to  those  which  are 
spoken,  see,  in  addition  to  the  cases 
cited  to  this  point  in  the  annotation  in 
6  A.L.R.  at  p.  920,  Grimes  v.  Durnin 
(1921)  —  N.  H.  — ,  114  Atl.  273; 
Cooks,'  Walters'  ft  Waitresses'  Union 
V.  Papageorge  (1921)  —  Tex.  Civ. 
App.  — ,  280  S.  W.  1086. 

b.  Ciroulofm,    cardm,    and  netompapcr 

articles. 

No  later  decisions  herein.  For 
earlier  cases,  see  annotation  in  6 
A.L.R.  920. 

e.  Banners  and  ptaoarda. 

No  later  decisions  herein.  For 
earlier  cases,  see  annotation  in  6 
A.L.R.  924. 

d.  f'Vnfair"  lists. 

No  iatef-  decisions  herein.  For 
earlier  eases,  see  annotation  in  6 
A.L.R.  926. 

e,  Untrue  statements. 

(Supplementing  annotation  in  6 
A.L.R.  928.) 

In  Godin  v.  Niebuhr  (1920)  236 
Mass.  860,  128  N.  E.  406,  in  which  it 
appeared  that  the  defendant,  who  was 
the  business  agent  and  secretary  of 
the  local  barbers'  union,  stood  in  front 
of  the  plaintiff's  barber  shop  and 
handed  to  passers-by  cards  stating 
that  such  shop  was  "unfair  to  organ- 
ized labor"  and  that  the  proprietor  "re- 
fuses to  nnploy  union  barbers  or  con- 
duct a  union  barber  shop,"  it  was  held 
that,  assuming  that  the  defendant's 
purpose  was  a  lawful  one,  the  jury 
were  justified  in  finding  that  the 
means  employed  were  unlawful,  it 
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appeahnir  that  in  trntii  the  thop 

wu  conducted  under  union  reffula- 
tioBS,  that  two  of  the  three  employees 
were  members  of  the  union  in  good 
standinsr,  that  the  third  was  also  a 
member  of  the  union,  having  a  union 
book  du^  stamped  showing  the  re- 
ceii^  of  dues,  and  that  if  there  was 
asy' question  in  the  ui\ion  aa  to  his 
good  standing,  there  was  no  evidence 
that  the  plaintiff  was  informed  of  it 
or  request  to  discharge  him. 

f.  PtOeeUnv  and  phvHe^  MimUatbnu 

Picketing,  though  peaceably  carried 
on,  is  an  infringement  upon  the  rights 
of  the  person  picketed,  where  it  is  in 
furtherance  of  an  unlawful  purpose. 
Heitkemper  v.  Central  Labor  Coiincil 
(1920)  99  Or.  1,  192  Pac.  765. 

Aemrdingly,  in  Bonnegnt  Machinery 
Co.  V.  Toledo  Mach.  &  Tool  Co.  (1920) 
263  Fed.  192,  reversed  on  ground  of 
lack  of  jurisdiction  in  (1921)  —  C.  C. 
A  — ,  274  Fed.  66,  it  was  held  that 
picketing  in  furtherance  of  the  strike 
occasioned  1^  tiie  unwIUingBess  of 
the  strikers  to  work  on  certain  con- 
tracts taken  by  their -employer  with 
one  with  whom  the  union  was  in  con- 
troversy was  unlawful  per  se;  al- 
though it  was  also  found  that  the  con- 
duct of  tke  pickets  was,  independent 
of  its  purpose,  unlawful  aa  being  in- 
timidating and  coercive  in  character. 

In  Greenfield  v.  Central  Labor  Coun- 
cil (1920)  —  Or.  — ,  192  Pac.  788,  it 
vas  held  that,  although  it  appeared 
that  plaintiff's  business  was  material- 
ly reduced  thereby,  the  plaintiff's 
rights  had  not  been  infringed  by  pick- 
ets stationed  in  front  <^  each  ot  his 
stores  wearing  scarfs  inscribed  "Un- 
fair to  organized  labor,"  who,  In  an 
ordinary  tone  of  voice,  addressed  cus- 
tomers about  to  enter  or  depart  from 
such  stores,  saying:  "This  place  is 
unfair  to  organized  labor;  please  do 
not  patronize  it.  Friends  of  union 
labor  and  all  workingmen  ^11  not 
patronize  this  place;  all  ottierB  should 
not,"— and  advising  intending  pur- 
chasers to  go  elsewhere,  saying  that 
they  could  boy  footwear  chem>er  at 
union  stores. 

In  Cook  T.  Wilson  (1919)  108  Misc. 
438,  178  N.  T.  Sapp.  468,  an  action 


brought  to  restrain  defendants  from 
conspiring  together  to  compel  or  in- 
duce employees  of  the  plaintiffs  to  vio- 
late existing  contracts,  and  to  leave 
the  employ  of  the  plaintiffs  while  such 
contracts  were  in  force,  to  the  end  that 
the  plaintiffs  might  be  compelled  to 
recognize  the  Actors'  Equity  Associa- 
tion in  their  dealings  with  actora,  it 
was  said:  "The  actions  of  the  actors 
and  of  the  Actors'  Association,  which 
have  for  theiii  object  the  obstruction 
of  the  public  in  going  to  the  theaters 
peacefully  and  freely  and  without 
molestation,  are  unlawful;  the  acts 
of  the  strikers,  as  they  are  called, 
which  interfere  with  that  right,  and 
with  the  right  of  the  managers  to  have 
the  public  come  freely  to  them  and  to 
trade  with  them  without  obstruction, 
whether  those  acts  be  acts  of  threat 
or  persuasion,  of  themselves  are  a  vio- 
lation of  law."  The  opinion,  however, 
does  not  disclose  the  nature  of  tike 
acts  complained  of. 

See  also,  in  this  connection,  Einloch 
Teleph.  Co.  v.  Loeal  Union  (1920)  266 
Fed.  312.  in  subd.  VI.  [a],  post,  238. 

Picketing  in  front  of  a  place  of  busi- 
ness is  unlawfully  conducted  where  it 
appears  that  the  patrollers  ap- 
proached the  entrance  from  opposite 
directions,  meeting  near  the  entrance 
and  making  their  turns  as  near  within 
the  entrance  as  It  was  physically  pos- 
sible to  do;  that  such  turnings  were 
so  frequent  that  nearly  all  persons 
seeking  to  enter  were  discommoded, 
and  many  were  deterred  from  attempt- 
ing to  approach;  that,  attracted  by 
the  noise  and  the  outcries  of  the 
patrol,  large  and  sympathetic  crowds 
gathered  on  the  sidewalk,  blocked 
the  passage^  hooted,  jeered,  pushed, 
struck,  and  withheld  would-be  cus- 
tomers to  a  degree  seriously  to  dis- 
commode all  and  to  intimidate  many 
persons  who  sought  to  enter;  and  that 
these  acts  were  not  discouraged  by 
the  strikers'  representatives  but  had 
their  tacit  approval.  Walton  Lunch 
Co^  V.  Kearney  (1920)  286  Mass.  810^ 
128  N.  E.  429. 

In  Grimes  v.  Durnin  (1921)  —  N. 
H.  ~>  114  Atl.  278,  it  was  held  that 
an  injunction  was  properly  issued 
.against  picketing  plaintiff's  restau- 
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rants  by  pickets  who  called  out  in  a 
iottd  voices  "Strike  on  at  Grimes's 
lunch,  unfair  to  organized  labor;  this 
restaurant  on  strike^"  having  the 
effect  greatly  to  reduce  patronage, 
where  it  is  found  that  the  pickets  were 
endeavoring  to  prevent  not  only  mem- 
bers of  organized  labor,  but  others, 
from  patronizing  their  restaurants, 
and  their  real  intention  was  "to  win 
the  strike  regardless  of  effects  on  the 
plaintiff's  business."  | 

In  Pre'  Catelan  v.  International 
Federation  of  Workers  (1921)  114 
Misc.  662,  188  N.  T.  Supp.  29.  a  motion 
to  continue  an  injunction  pendente 
lite  was  granted  where  it  appeared 
that  the  plaintiff's  place  of  business 
had  been  picketed  by  groups  or  squads 
consisting,  of  from  two  to  fifteen  per- 
sons, who  intimidated  and  attacked  its 
Mnpl<^rees,  and  threatened  some  of  its 
patrons  with  bodily  harm  if  they  con- 
tinued to  patronize  plaintiff,  and  told 
other  patrons  that  the  place  was  dis^ 
orderly  and  was  to  be  raided. 

In  Cook/s  Waiters'  &  Waitresses* 
Local  Union  v,  Papageorge  (1921)  — 
Tex.  Civ.  App.  — ,  2S0  S.  W.  1086,  it 
was  held  that  the  rights  of  the  owner 
of  a  restaurant  were  violated  by  the 
placing  of  pickets  carrying  signs  hav- 
ing printed  in  red  letters  on  them; 
"Patronize  a  union  house,"  under- 
neath which  was  a  union  card  and  the 
inscription,  "Look  for  this  label  when 
you  eat,"  the  pickets  also  addressing 
passers-by,  saying:  ''Pass  it  up, 
brothers,"  "This  is  a  nonunion  place 
of  business,"  "Help  the  union  and 
they  will  help  you,"  "Don't  eat  in 
there,  this  place  is  unfair  to  union 
labor,"  and  "This  is  an  unfair  place." 
as  a  result  of  which  the  patronage  of 
the  restaurant  was  considerably  di- 
minished. Although  the  court  does 
not  characterise  this  picketing  as  coer- 
cive in  character,  it  would  seem,  from 
the  reference  to  the  case  of  Webb  v. 
Cooks',  Waiters'  &  Waitresses'  Union 
(1918)  —  Tex.  Civ.  App.  — .  205  S.  W. 
465,  in  which  similar  conduct  was 
held  to  be  coercive,  that  it  was  so  re- 
garded here. 

VMtmtimm  M  a  vIoUtiom  of  Aatl-trast 
Ximw. 

In  Cooks',  Waiters'  ft  Waitresses' 


Local  Union  v.  Papageorge  (Tex.) 
supra,  it  was  held  that  the  act  of  a 
labor  union  in  picketing  a  restaurant 
was  violative  of  the  Texas  Anti-trust 
Law. 

ff.  Secondary  boycotts;  notifying  thir4 
persons  not  to  deal  tvith  persona  boy- 
cotted under  penalty  of  losing  patron- 
age or  havlnv  strike  oalted. 

(Supplementing  annotation  in  6 
A.L.R.  984.) 

In  DiiPLEx  Printing  Press  Co.  v. 
Deebing  (reported  herewith)  ante, 
196,  a  secondary  boycott  is  described 
as  "a  combination  not  merely  to  re- 
frain from  dealing  with  complainant 
or  to  advise  or  by  peaceful  means  per- 
suade complainant's  customers  to  re- 
frain ('primary  bc^cott')*  but  to  exer- 
cise coercive  pressure  upon  such  cus- 
tomers, actual  or  prospective,  in  order 
to  cause  them  to  withhold  or  withdraw 
patronage  from  complainant  through 
fear  of  loss  or  damage  to  themselves 
should  they  deal  with  him." 

And  in  Parker  Paint  &  Wall 
Paper  Co.  v.  Local  Union  (reported 
herewith)  ante,  222,  it  is  said  that  the 
secondary  boycott  contemplates  that 
A,  upon  the  request  of  B,  and  under 
the  moral  intimidation  lest  B  boy- 
cott him,  may  thus  be  constrained  to 
withdraw  his  contracts  or  patronage 
from  B,  with  whom  he  has  no  dispute, 
the  controversy  being  only  between  B 
and  C. 

The  case  of  Duplex  Printing  Press 

Co.  V.  Deering  (1918)  164  C.  C.  A.  562, 
252  Fed.  722,  cited  in  the  earlier  anno- 
tation in  6  A.L.R.  at  page  956,  as  hold- 
ing that  the  effect  of  the  Clasrton  Act 
is  to  legalize  the  secondary  boycott, 
has  been  reversed  by  the  Supreme 
Court  of  the  United  States  in  Parker 
Paint  ft  Wall  Paper  Co.  v.  Local 
Union  (reported  herewith)  ante,  222. 

In  Michaels  v.  Hillman  (1920)  112 
Misc.  395,  183  N.  Y.  Supp.  196,  it  is 
said  that  while  members  of  a  union 
have  the  right  to  refuse  to  work  with 
nonunion  men  or  to  work  on  nonunion 
material  in  the  contractor's  shop,  they 
may  not,  in  furtherance  of  the  pur- 
poses of  a  strike  against  an  employer, 
call  strikes  against  independent  con- 
tractors undertaking  woxIe  for  such 
employer. 
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ft.  B«^mbI  to  handle  go^dB  matw/oo- 
(wred  or  aold  by  person,  boycotted. 

No  later  decisions  herein.  For 
earlier  cases,  SM  annotation  in  6 

JLLR.  957. 

(.  Be^tMl  to  toorTe  on  job  on  tehUiH  pet' 
am  with  whom  union  to  in  ditqwta  to 

No  later  decisions  herein.  For 
earlier  caBea,  see  annotation  in  6 
A.LR.  962. 

f.  Mnforeem^  of  «inton  fry-late. 

No  later  decisions  herein.  For 
fliriier  cases,  see  annotation  in  6 
AiiJL964. 

t,  ImposUton  of  fine  on  nonmembef. 
No  later  decisions  herein.  For 
earlier  cases,  see  annotation  in  6 

LLR.m. 

hSefuaal   of   ewrriefm   empfoyees  to 
handle  oars  or  freight. 

(Supplementing  annotation  in  6 
AUt.  966.) 

Bafual  to  kwidU  fnlslLt  mtXlmd  tow  •> 
Idtrma  by  mommalom  traekmaa. 

Id  Buybr  v.  GUIU4AN  (reported 
herewith)  ante,  216,  it  was  held  that 
where  a  carrier  refused  to  receive  and 
transport  shnunents  because  of  the  re- 
fiual  of  its  employees  to  handle  ship- 
menti  brought  by  nonunion  truckmen, 
fliere  was  an  unlawful  combination  in 
restraint  of  interstate  commerce  in 
Tiolattbn  of  the  Sherman  Anti-trust 
Aet 

And  in  Burgess  Bros.  Go.  v.  Stew- 
art (1921)  114  Misc.  673,  187  N.  Y. 
Siytp.  878,  8  case  involving  the  same 
state  of  facts,  the  court  said :  "Those 
defendants,  who  were  owners  or 
agents  of  steamships,  were  required  to 
serve  the  public  without  discrim- 
ination, and  if  their  employees  con- 
tinud  volnntarily  in  their  service  the 
same  obligation  rested  also  upon  the 
atvloyees.  This  record  is  barren  of 
aiV  evidence  which  would  indicate  a 
(lesire  on  the  part  of  the  steamships' 
npresentatives  to  receive  or  handle 
pl&inti£fs  lumber.  They  did  not  dis- 
diarge  or  reprimand  ai^  of  their  em- 
ployees for  discriminating  against 
plaintiff,  but  openly  sanctioned  such 
MBdnct  and  connived  aifc  i^  on  the 


theory,  no  doubt,  tibat  it  was  better 
that  plaintiff  should  suffer  than  that 
the  movement  of  freight  in  the  port  be 
'tied  up.'  The  concerted  action  both 
of  the  employer  and  the  employees 
leads  to  the  accomplishment  of  an 
nnlawfiil  act,  i.  e.,  that  of  violating 
both  the  United  States  Shipping  Act 
(39  Stat  at  L.  728,  chap.  461,  Comp. 
Stat.  §g  8146sr^l46r,  Fed.  Stat.  Anno. 
Supp.  1918.  p.  785)  and  the  United 
States  Criminal  Code,  §  87  (Comp. 
Stat.  §  10,201,  7  Fed.  Stat  Anno.  2d  ed. 
p.  534).  The  Shipping  Act  ...  is 
declaratory  of  the  common  law,  which 
placed  an  obligation  upon  the  com- 
mon carrier  to  serve  the  public  with- 
out discrimination.  A  carrier  cannot 
avoid  this  responsibility.  It  is  no 
answer  to  a  charge  of  misconduct 
amounting  to  a  discrimination,  to  say 
that  the  unlawful  act  is  that  of  an 
employee.  It  was  the  duty  of  the  em- 
ployers to  find  those  who  would 
handle  all  goods  offered  for  shipment, 
and  if  those  employed  to  do  that  work 
refused  there  could  be  no  other  alter- 
native but  to  discharge  such  employee, 
even  though  it  may  have  led  to  a  great 
financial  loss  to  the  steamship  owners 
and  inconvenience  to^the  public.  The 
employee  is  the  alter  ego  of  the  prin- 
cipal, and  any  act  of  the  employee  in 
violation  of  the  common  law.  or  of  the 
statute,  is  the  act  of  the  principal,  for 
which  the  principal  is  liable." 

In  F.  Reardon  v.  Caton  (1919)  189 
App.  Div.  501.  178  N.  Y.  Supp.  713. 
reversing  (1919)  107  Misc.  641,  177 
N.  Y.  Supp.  808,  it  was  held  that  a 
Iraddng  company  was  not  entitled  to 
enjoin  the  members  of  transportation 
workers*  unions  from  refusing  to 
handle  freight  called  for  or  delivered 
by  nonunion  truckmen,  although  it  ap- 
peared that  in  consequence  of  the  dif- 
ficulty thereby  occasioned,  shippers 
and  receivers  of  freight  formerly  ent* 
ploying  plaintiff's  trucks,  threatened 
to,  and  in  some  cases  did,  transfer 
their  business  to  other  trucking  con- 
cerns, there  being  no  proof  of  any 
pressure  being  brought  to  bear  on 
them  to  refuse  employment  to  plain- 
tiff; and  that  it  was  immaterial  that 
the  workers  songht  to  be  enjoined 
were  employees  of  common  carriers. 
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In  discussing  the  latter  point  the 
court  said:  '%ut  it  is  said  that  these 
men  are  employees  of  common  carri- 
ers, and  that  they  are  in  a  different 
class  from  the  defendants,  whose 
right  to  refuse  to  handle  nonunion  ma- 
terial was  sustained  by  the  court  of 
appeals  in  Bossert  v.  Dhujr  (1917)  221 
N.  Y.  842.  117  N.  E.  682»  Ann.  Cas. 
1918D,  661.  It  will  be  remembered 
that  on  the  record  here  presented  no 
governmental  agency,  no  common  car- 
rier, or  shipper  or  receiver  of  freight 
is  before  the  court  complaining  of  the 
defendants.  The  plaintiff  is  a  truck- 
ing concern  employed  to  cart  freight 
to  and  fro,  under  no  public  obligation. 
It  may  carry  or  refuse  to  carry  mer- 
chandise, as  it  sees  fit.  From  the 
necessities  of  the  case  the  common 
carrier  steamship  companies  and  the 
like  in  the  port  of  New  York  cannot 
give  regular  employment  to  the  dock 
laborers  and  employees,  by  the  month, 
the  week,  or  even  by  the  day.  The 
labor  is  uncertain,  depending  on  tJie 
arrival  and  departure  of  vessels,  and 
the  character  and  quantity  of  freight 
to  be  moved.  The  men  are  hired  and 
paid  by  the  hour.  They  have  no  reg- 
ular steady  emplpyment  or  income.  It 
seems  to  me  that  it  may  be  vgued 
that  it  is  as  unreasonable  to  deny 
them  the  right  accorded  to  the  defend- 
ants in  the  Bossert  Case  as  it  would  be 
to  insist  that  the  common  carriers 
should  employ  their  laborers  regularly 
by  the  day,  the  week,  the  month,  or 
the  year.  I  do  not  think  these  casual 
laborers  are  in  the  same  class  with 
regular  raiployees  of  those  serving  the 
public.  There  are  diverse  contentions 
concerning  strikes  and  boycotts  which 
affect  public  service,  but  I  think  these 
are  for  the  legislative  branch  of  gov- 
ernment, and  no  legislature,  state  or 
national,  has  so  far  enacted  that  they 
are  ill^al."  Two  members  of  the 
court,  however,  dissented  from  the 
latter  conclusion,  saying:  "The  ques- 
tion presented  by  this  appeal  is  simply 
this:  Can  an  employee  of  a  common 
carrier,  while  acting  as  such,  refuse 
to  extend  to  any  person  accommoda- 
tion, e.  g.,  carriage  of  goods  or  per- 
sons, upon  the  same  terms  as  are  ex- 
tended 1^  the  carrier  to  the  publie 


generally?  It  seems  to  me  self-evi- 
dent that  he  cannot  so  refuse.  He 
may,  if  he  so  elect,  decline  to  work  for 
such  an  employer,  but  if  he  does  work 
for  him  he  must  give  the  same  service 
to  all.  It  seems  to  me  likewise  plain 
that  he,  as  well  as  the  employer,  is 
subject  to  the  injunctive  proceaa  M 
the  court  I  qaite  agree  with  the  view 
presented  to  ns  'upon  the  argument, 
that  one  of  the  defendants — ^for  ex- 
ample, a  freight-receiving  clerk — can 
no  more  refuse  to  receive  freight  from 
a  nonunion  truck  driver  than,  if  he 
were  acting  as  a  conductor  of  a  street 
railroad  car»  he  could  refuse  to  receive 
a  fare  from  a  nonunion  man,  and  re- 
fuse to  admit  such  person  to  the  car 
as  passenger.  It  is  a  primary  duty  of 
anyone  engaged  in  the  performance  of 
such  a  public  service  to  extend  that 
service  to  all  without  discrimination. 
There  is  no  precedent  to  the  contrary. 
The  proposition  thus  asserted  appears 
to  me  to  be  elementary.  It  is  not  at 
all  contrary  to  the  doctrine  of  Bossert 
V.  Dhuy  (N.  Y.)  supra,  which  merely 
sustains  the  right  of  union  men  to  de- 
cline to  work  with  or  upon  the  product 
of  nonunion  laborers  in  private  em- 
ployment. The  point  here  is  that  these 
defendants  are  undert^ng,  while 
choosing  to  render  a  public  service,  to 
discriminate  in  its  performance 
against  a  certain  class  of  people. 
That  they  may  not  do." 

The  same  court  held  in  Reardon  v. 
International  Mercantile  Marine  Co. 

(1919)  189  App.  Div.  515,  178  N.  Y, 
Supp.  722,  that  a  preliminary  injunc- 
tion was  improperly  issued  which  re- 
strained the  employers  of  the  trans- 
portation workers  from  permitting 
their  employees  to  declare  and  en- 
force a  boycott  against  plaintiff.  Sev- 
eral grounds  are  given  for  this  con- 
clusion, the  principal  one  of  which  is 
that,  as  it  appeared  that  practically 
the  entire  force  of  transport  workers 
was  unionised,  any  attempt  Iqr  thm  cbt- 
rier  companies  to  force  tiiem  to  work 
with  nonunion  drivers  would  only  re- 
sult in  a  general  strike  and  tie-up  of 
the  freight  of  the  port,  thereby  d^eat- 
ing  the  object  of  the  injunction. 

In  Burgess  Bros.  Go.  Stewart 

(1920)  112  Misc.  847,  184  N.  Y.  Supp. 
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199,  it  wu  held  that  mn  eicporter  of 
Imnber  was  entitled  to  a  preliminary 
injn&ctioa  against  defendant  steam- 
ship companies  and  their  employees* 
and  tiie  unions  of  which  such  em- 
ployees were  members,  restraininir 
them  from  refusinir  to  handle  imd 
tnuuport  merchandise  tendered  by 
the  plaintiff  for  transportation,  such 
nfasal  being  occasioned  by  the  deter- 
mination of  the  employees  not  to  as- 
sist in  the  ^wisportation  of  goods 
forwarded  by  employers  adhering  to 
the  open-shop  policy.  With  reference 
to  the  preceding  cases  the  court  said: 
"An  examination  of  the  cases  of  P. 
Keardon  t.  Caton  (1919)  189  App.  Div. 
501, 178  N.  Y.  Supp.  718,  and  Reardon 
T.  btemational  Mercantile  Marine  Co. 
(N.  Y.)  supra,  cited  in  defendants' 
brief,  shows  that  in  the  Reardon  suit 
against  the  unions  there  was  no  alio- 
satioD  as  to  the  duties  of  common  car- 
riers, and  such  question  was  not  pre- 
sented by  the  record,  as  appears  in 
the  court's  opinion,  which  says :  'The 
plaintiff  does  not  make  the  employers 
or  common  carriers  or  shippers  of 
freight  parties  to  this  action.  .  .  . 
No  common  carrier  or  employer  or 
shipper  or  receiver  of  freight  is  before 
the  court  complaining  of  the  defend- 
ants. ...  It  will  be  remembered 
that  on  the  record  here  presented  no 
goTernmental  agency,  no  common  ear- 
lier, or  shipper  or  receiver  of  freight 
is  before  the  court  complaining  of  the 
defendants.'  And  Mr.  Justice  Jenks, 
in  a  concurring  opinion,  makes  the 
same  point  clear,  and  says:  'The 
facts,  as  Kelly,  J.,  shows,  do  not 
present  the  issue  of  a  common 
carrier  who  refuses  carriage  of 
goods.'  And  further,  in  the  case  of 
Reardon  v.  International  Mercantile 
Marine  Co.,  the  injunction  in  this  case 
was  denied  on  four  stated  grounds  of 
which  only  No.  S,  relating  to  the  obli- 
gation of  common  carriers,  has  any 
appUcation.  In  this  connection  the 
court  said:  'The  action  is  based  en- 
tirely upon  the  all^idon  that  the  de- 
fendant common  carriers  knowingly 
and  wrongfully  permit  the  workmen  to 
Tefuse  dealing  with  the  nonunion 
drivers  of  the  league  members.  But 
each  of  the  common  carriers  makes 


positive  affidavit  that  the  action  of 
the  dock  laborers  is  without  their  as- 
sent and  without  ttieir  approval.  No 

conspiracy  between  the  common  car- 
riers and  the  dock  laborers  is  pleaded 
or  suggested.  The  affidavits  for  the 
carriers  state  that  they  are  powerless 
in  the  matter,  because  if  they  dis^ 
charge  their  men  they  can  procure  no 
one  else  to  do  the  work  which  is  of  so 
great  importance  to  the  entire  com- 
munity. As  already  suggested,  the 
plaintiff  has  not  joined  the  labor  or* 
ganizations  as  parties  defendant  in 
the  action.  The  preliminary  injunc- 
tion is  unnecessary  and  uncalled  for. 
If  the  injunction  in  the  action  against 
the  labor  unions  is  sustained,  there  is 
no  reason  or  necessity  for  enjoining 
the  steamship  companies.'  On  all 
these  points  the  present  case  shows  the 
contrary.  It  appears  from  the  affidav- 
its that  the  carriers  acquiesced  in  the 
unions'  demands  and  that  the  heads  of 
the  companies  refused  to  transport. 
They  also  show  a  conspiracy  between 
the  carriers  and  the  anions  to  commit 
a  violation  of  the  Federal  statutes  by 
discriminating  against  plaintiff's 
freight.  And  the  carriers  cannot  be 
heard  to  state  that  they  are  powerless, 
because  in  this  same  suit  the  injunc- 
tion is  sought  against  the  unions  to 
prevent  the  calling  of  strikes  which 
might  otherwise  be  called  when  the 
carriers  perfonn  their  statutory 
duty."  \ 
The  granting  of  the  injunction  pen- 
dente lite  in  the  foregoing  case  was 
affirmed  without  passing  on  the  merits 
in  (1920)  194  App.  Div.  913,  186  N.  Y. 
Supp.  85,  and  the  injunction  was  made 
permanent  in  (1921)  114  Misc.  673, 
187  N.  Y.  Supp.  873,  in  which  the  court 
said:  '*The  views  herein  expressed 
do  not  conflict  with  the  decisions  in 
the  Reardon  Cases.  P.  Reardon  v.  Ca- 
ton (1919)  189  App.  Div.  501,  178  N. 
Y.  Supp.  713,  and  Reardon  v.  Inter- 
national Mercantile  Marine  (1919) 
189  App.  Div.  515, 178  N.  Y.  Supp.  722. 
In  the  first  of  these  cases,  neither  the 
employers,  common  carriers,  nor  ship- 
pers of  freight  were  made  parties; 
and  in  the  second  of  these  cases, 
there  was  no  suggestion  that  a  con-, 
spiracy  between  the  common  carriers: 


Digitized  by  Google 


288 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


£16  A,T..R. 


or  the  employeea  was  pleaded,  and  the 
labor  unions  were  not  parties  defend- 
ant. I  do  not  regard  what  has  been 
said  in  the  Reardon  Gases  as  control- 
ling here.  The  most  that  can  be 
claimed  for  them  is  that,  upon  the 
facts  presented*  the  court  held  that 
the  injunction  granted  at  special  term 
was  improper.  But  a  careful  analysis 
of  all  the  opinions  written  in  those 
cases  will  show  that  the  majority  of 
the  court  agrees  with  the  contentions 
herein  made.  In  P.  Reardon  v.  Caton 
<N.  Y.)  supra,  no  common  carrier  was 
joined  as  party  defendant.  The  ques- 
tion of  an  unlawful  discrimination 
was  not,  therefore,  before  the  court. 
Presiding  Justice  Jenks  and  Justice 
Rich  concurred  in  the  prevailing  opin- 
ion, while  Justices  Putnam  and  Mills 
■dissented.  In  Reardon  v.  Internation- 
al Mercantile  Marine  (N.  Y.)  supra, 
however,  Mr.  Justice  Rich  was  of  the 
opinion  that  the  carrier  should  have 
received  the  freight  when  offered,  and 
therefore  concurred  in  the  dissenting 
opinion  of  Mr.  Justice  Mills,  while  Mr. 
Justice  Putnam  concurred  in  the  re- 
versal solely  because  there  had  been  a 
reversal  in  P.  Reardon  v.  Caton,  and, 
inasmuch  as  the  actions  were  closely 
related,  he  held  that  consistency  re- 
quired a  reversal  in  the  latter  case. 
The  reasoning  of  the  majority  of  the 
court  leads  to  the  conclusion  that, 
had  the  unions  and  common  carriers 
been  joined  as  parties  defendant,  as  in 
this  case,  the  court  would,  upon  the 
facts  shown  in  the  two  cases,  have 
sustained  the  injunction  granted  at 
special  term." 

TI.  Statutes  permitting  toorkingmen  to 
.  combine  as  affeeUng  vaUOity  of  boy- 
cott. 

No  later  decisions  herein.  For 
earlier  cases,  see  annotation  in  6 
AX.R.  967. 

Vi.lol.  (JVeto)  Effect  of  statutes  per- 
mitting "peaceful  persuasion." 

In  Godin  v.  Niebuhr  (1920)  2S6 
Blass.  850,  128  N.  E.  406,  it  was  held 
that  the  Massachusetts  "Peaceful  Per- 
suasion Act"  (Stat.  1913,  chap.  690) 
does  not  purport  to  excuse  unlawful 
conduct,  such  as  ^e  publication  of 
libelous  matter  coercive  in  its  nature. 


In  Kinlock  Teleph.  Co.  t.  Local 
Union  (1920)  265  Fed.  312,  it  was  held 
by  the  district  courts  for  the  eastern 

district  of  Missouri  that  the  provi- 
sions of  the  Clayton  Act  do  not  permit 
the  picketing  of  a  place  of  business  in 
such  numbers  as  to  menace  or  produce 
intimidation  by  reason  of  the  very 
facts  of  numbers,  the  court  saying: 
"  'Peacefully'  as  used  in  this  act 
means  peacefully  in  the  strict  sense 
of  that  word;  for  it  will  be  noted  that 
the  words  'peacefully'  and  'lawfully* 
run  as  red  threads  through  the  very 
warp  and  woof  of  this  act  Surely  no 
persons  can  be  said  to  act  peacefully 
when  they  crowd  the  streets,  sidft' 
walks,  or  alleys  near  to  or  adjacent  to 
the  shop  or  place  of  business  under 
their  displeasure,  and,  though  silent, 
threaten  and  intimidate  by  numbers. 
Neither  can  a  person  be  within  the 
peace  or  the  protection  of  this  statute 
when  he  or  she,  singly  or  with  others, 
in  furtherance  of  the  strike,  uses 
threats,  abuse,  profane  or  obscene 
language,  physical  force,  or  other  in- 
timidation to  any  employer  or  to  his 
agents,  servants,  or  employees,  pres- 
ent or  potential,  or  to  the  customers  or 
agents  and  employees  of  customers, 
present  or  potential.** 

A  statute  which  declares  that  it 
shall  not  be  unlawful  for  members  of 
trades-unions  and  other  organizations 
to  induce  by  peaceful  means  any  per- 
son to  accept  or  relinquish  any  certain 
employment  does  not  apply  to  a  case 
where  a  labor  union  pickets  a  place  of 
business  for  the  purpose  of  coercing 
the  employer  to  sign  a  closed-shop 
contract.  Cooks',  Waiters' &  Waitress- 
es' Local  Union  v.  Fapageorge  (1921) 
—Tex.  Civ.  App.  — ,  230  S.  W.  1086. 

VII.  BemeOiea  of  person  uggHeved  by 
hoyeott. 

a.  Athens  for  ilamagea. 

No  later  decisions  herein.  For 
earlier  cases,  see  annotation  in  6 
AX.R.  967. 

ft.  Aiiimetive  relte/. 

1.  UigM  to,  in  general, 

(Supplementing   annotation   in  6 
A.L.R.  969.) 
The  general  rule  stated  in  the  anno- 
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<<tioi]  in  6  AXJ(.  9G9»  that  injunction 
is  an  appropriate  remedy  for  onjastifi- 
able  interference  in  one's  basiness  by 
boreotting,  where  irreparable  injury 
is  litoly  to  ensne  and  the  defendants 
threaten  to  continue  their  unlawful 
interference  with  the  complainant's 
bosiness,  is  also  supported  by  the 
following  later  decisions: 

United  States — ^BuyKB  v.  GuiLLAN 
<reportecl  herewith)  ante.  216. 

Hbsonri. — ^ECufflies  v.  Kansas  City 
Motion  Picture    Haeh,  Operators 

(1920)  282  Mo.  S04,  221  S.  W.  626. 
New  TcHrk. — Stuyresant  Lunch  & 

Bikeiy  Corp.  t.  Reiner  (1920)  110 
Misc.  367, 181  N.  Y.  Supp.  212.  affirmed 
without  opinion  in  (1920)  192  App. 
Div.  951, 182  N.  Y.  Supp.  958;  Bnrsress 

Bros.  Co.  T.  Stewart  (1920)  112  Misc. 

347,  184  N.  Y.  Supp.  199,  s.  e.  on 

subsequent  hearing  (1921)  114  Misc. 
187  N.  Y.  Supp.  873. 
Oregon. — Heitkemper  Central 

Ubor  Council  (1920)  99  Or.  1,  192 

P«.  765. 

Tezas^-Cooks%  Waiters'  and  Wait- 
resses' Local  Union  v.  Papageorge 

(1921)  —  Tox.  Civ.  App.  — >  230  S.  W. 
1086. 

West  Vlrffaria^pARKEB  Paint  ft 
Wall  Paphi  Co.  v.  Local  Union  (re- 
ported herewith)  ante,  222. 

A  complainant  is  entitled  to  injunc- 
tive relief  against  conduct  by  which 
other  persons  are  induced  to  violate 
their  contracts  with  him.  Pakksr 
Paint  ft  wall  Fafbe  Go.  v.  Local 
Union. 

Under  the  principle  that  pidceting 
is  unlawful  where  it  is  in  furtherance 
of  an  unlawful  purpose,  the  picjceting 
of  the  plaintiff's  premises  noay  be 
enjoined  where  the  object  is  to  com- 
pel plaintiff  to  unionize  its  employees. 
Stnyvesant  Lunch  ft  Bakery  Corp.  v. 
Beiner  (N.  T.)  supra. 

Equity  will  restrain  picketing  for 
the  purpose  of  coercing  an  employer 
to  sign  a  closed-shop  agreement. 
Cooks',  Waiters'  &  Waitresses'  LK>cal 
Union  v.  Papageorge  (Tex.)  supra. 

Equity  will  enjoin  interference 
with  a  business  by  unlawful  picketing 
and  other  methods  of  boycotting, 
when  irreparable  damage  will  be  in- 
iUcted.  Hughes  V.  Kansas.  City  Motion 


Picture  Mach.  Operators*  Local  (Ho.) 
supra. 

An  injunction  is  properly  issued 
restraining  carriers  and  their  em- 
ployees from  refusing  to  accept  or  to 
assist  in  the  toansportation  of  freight 
tendered  by  a  shipper,  where  it  ap- 
pears that  such  refusal  inflicts  ir- 
reparable injury  upon  the  plaintiff. 
Burgess  Bros.  Co.  v.  Stewart  (1920) 
112  Misc.  347,  184  N.  Y.  Supp.  199. 

Injunction  Ii«i-  to  restrain  the  en- 
forcement of  a  combination  between 
members  of  labor  unions  and  trans- 
portation companies  to  refuse  to 
handle  freight  delivered  by  nonunion 
truckmen,  there  being  no  adequate 
remedy  of  law  because  of  the  difficulty 
of  ascertaining  the  damages  in  each 
case  of  each  shipment  refused  and  of 
the  necessity  of  bringing  a  multiplicity 
of  suits.  BUYEB  v.  Guillan  (reported 
herewith)  ante,  216. 

An  injunction  is  properly  issued 
against  picketing,  where  the  purpose 
in  view  is  not  a  proper  one,  and  it  ap- 
pears that  the  defendants  are  insolvent 
and  that  the  plaintiffs  have  sustained 
material  injury  to  their  business, 
which  will  be  continuous  if  the  de- 
fendants are  pemitted  to  picket,  and 
for  iriiich  the  plaintiffB  Will  not  have 
a  complete  and  adequate  remedy  at 
law,  even  in  a  niultj,plicity  of  actions. 
Heitkemper  v.  Central  Labor  Council 
(1920)  99  Or.  1,  192  Pac.  765. 

The  statement  made  in  the  annota- 
tion in  6  XJjJR.  page  970,  that  the  fact 
that  acts  charged  in  a  bill  for  injunc- 
tion for  unlawful  boycott  amount  to 
crimes  or  threatened  crimes  does  no^ 
constitute  a  reason  why  equity  should 
refuse  to  restrain  them,  is  also  sup- 
ported by  the  later  case  of  Burgess 
Bros.  V.  Stewart  (1921)  114  Misc.  673, 
187  N.Y.  Supp.  873,  in  which  it  is  said 
that  the  plaintiff  is  not  required  to 
await  the  result  of  criminal  prcceed- 
ings,  and  allow  its  business  to  be 
ruined  in  the  meantime,  but  may  pro- 
ceed by  civil  action  to  prevent  a 
continuance  of  a  wrong,  although  the 
wrong  is  the  result  of  a  conspiracy  in 
violation  of  the  criminal  law. 

In  connection  with  tiie  statement 
made  In  the  annotation  i|i  Q  A.LJI. 
971,  that  the  remedy  by  injunctioq 
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given  by  the  Federal  Anti-trust  Act 
against  conduct  constituting  a  viola- 
tion  of  such  act  is  available  only  to  the 
government,  and  does  not  authorize 
injunctive  relief  to  an  individual  in- 
jured thereby,  attention  is  called  to 
the  fact  that,  the  law  in  this  respect 
is  altered  by  the  Clayton  Act  of 
October  15»  1914,  chap.  323,  §  16,  of 
which,  provides  *i;hat  any  person, 
firm,  corporation,  or.  association  shall 
be  entitled  to  sue  for  and  have  injunc- 
tive relief,  in  any  court  of  the  United 
States  having  jurisdiction  over  the 
parties,  against  threatened  loss  or 
damage  by  a  violation  of  the  Anti- 
trust Laws,  including  §§  2,  3,  7,  and 
8  of  this  act,  when  and  under  the  same 
conditions  and  principles  as  injunctive 
relief  as^nst  threatened  conduct  that 
will  cause  loss  or  damage  is  granted 
by  courts  of  equity,  under  the  rules 
governing  such  proceedings;  and  upon 
the  execution  of  proper  bond  against 
damages  for  an  injunction  iairavi- 
dently  granted,  and  a  showing  that  the 
danger  of  irreparable  loss  or  damage 
is  immediate,  a  preliminary  injunction 
may  issue"  (38  Stat,  at  L.  737,  Comp. 
Stat  §  88350,  9  Fed.  Stat  2d  ed.  p. 
745) ,  excepting  suits  against  any 
common  cairier  In  interstate  commerce 
in  respect  of  any  matter  subject  to 
the  regulation,  supervision,  or  other 
jurisdiction  of  the  Interstate  Com- 
merce Commission.  This  provision, 
however,  does  not  allow  a  private 
individual  to  redress  a  violation  of  the 
statute  merely  because  it  is  a  violation 
of  public  law ;  but  he  must  show  that 
he  has  sustained  or  is  likely  to  sus- 
tain loss  other  than  as  a  membw  of 
the  general  public  See  Venner  v. 
New  York  C.  &  H.  R.  R.  Co.  (1917) 
177  App.  Div.  296,  164  N.  Y.  Supp.  626, 
affirmed  without  opinion  in  (1919)  226 
N.  Y.  583,  123  N.  E.  893,  which  has 
writ  of  certiorari  denied  in  (1919) 
249  U.  S.  617,  68  L.  ed.  808^  89  Sup.  Ct 
Rep.  391. 

—  as  ftff eeted  "bj  ooutitntloiLal  curan- 
ties. 

No  constitutional  guaranties  are 
violated  by  an '  injunction  against 
picketing  a  place  of  business  by  walk- 
ing up  and  down  outside  and  saying 
to  persons  who  j^ass:  '*This  place  is 


not  fair  to  organized  labor;  please  do 
not  patronize  it,"  where  the  purpose 
sought  to  be  attained  by  the  picketers 
is  an  unlawful  one.  Hughes  v.  Kansas 
City  Motion  Picture  Mach.  Operators 
(1920)  282  Mo.  304,  221  S.  W.  95. 

The  eonstitational  right  of  free 
speech  is  not  infiringed  by  an  injunc- 
tion against  picketing  an  employer's 
place  of  business  by  persons  who 
informed  passers-by  that  the  place 
was  unfair  to  union  labor.  Cooks,' 
Waiters'  &  Waitresses'  Local  Union  v. 
Papageorge  (1921)  —  Tex.  Civ.  App. 
— ,  230  S.  W.  1086. 

Involuntary  servitude  is  not  imposed 
upon  members  of  labor  onionB  by  an 
injunction  restraining  them  as  em- 
ployees of  a  common  carrier  from 
refusing  to  handle  or  assist  in  the 
transportation  of  merchandise  ten- 
dered for  shipment,  since  no  employee 
Is  forbidden  to  quit  work  by  the  in- 
junction, or  to  accept  better  «nploy- 
ment  if  he  may  find  it,  or  to  change 
his  position  should  he  see  fit  '^e 
law  cannot  force. any  man  to  remain 
in  the  service  of  the  public,  but  he  has 
certain  obligations  when  engaged  in 
public  service,  and  is  bound  by  public 
statutes  as  well  as  his  employer. 
While  it  is  indisputable  that  a  man 
may  enter  any  vocation  that  he 
chooses,  yet  if  he  sees  fit  to  select  a 
field  indissolubly  linked  with  the 
rights  of  the  public,  such  as  that  of  a 
common  carrier,  he  must  subserve  his 
own  rights  to  that  of  the  public  wel- 
fare, and  must  at  all  times  stand 
ready  and  willing  to  assume  all  of  the 
exacting  duties  which  he  knows  are 
owed  the  public.  When  he  enters  the 
public  service  he  impliedly  acquiesces 
in  assuming  all  of  these  obligations. 
He  must  either  get  out  of  the  trans- 
portation business  or  serve  all  persons 
alike."   Burgess  Bros.  Co.  v.  Stewart 

(1920)  112  Misc.  347,  184  N.  Y.  Supp. 
199.    See  also,  to  the  same  effect 

(1921)  114  Miee.  678, 187  N.  Y.  Supp. 
878. 

INew"}  Effect  of  statutes  reatrictiitQ 
iamtanoe  of  tniunetUnta  in  labor  dim- 
putM. 

In  Greenfield  v.  Central  Labor 
Council  (1920)  —  Or.  — ,  192  Pac.  783, 
§g  2  and  8  of  chap.  846,  Oregon  Laws 
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of  1919,  prohibiting  the  granting  of  with  loss  if  they  do  so,  threatening 
any  reetraining  order  and  injunction  customers  with  sympathetic  strikes 
in  iay  case  between  an  emplojrer  and  in  other  trades,  notifying  a  trucking 
mpkifWf  or  between  employees*  or  ccnnpany  usually  emplc^ed  by  cus- 
betireen  persons  employed  and  per-  tomers  to  haul  its  products  not  to  do 
sons  seeking  employment,  involving  so,  threatening  it  with  trouble  if  it 
.  or  growing  out  of  a  dispute  concern-  should,   inciting   employees   of  the 
ing  terms  or  conditions  of  employ-  trucking  company  and  othjBr  men  em- 
ment,  unless  necessary  to  prevent  ir*  ployed  by  complainant's  customers  to 
reparable  injury  to  property  or  to  a  strike  against  their  respective  pm- 
ivoperty  right,  and  declaring  that  no  ployera,  and  thns  bring  pressure  to 
nttrainittg  order  or  injunction  shall  bear  upon  ^e  customers,  noti^ng 
im)Ubit  any   person   or   persons,  repair  shops  not  to  do  repair  work  on 
whether  singly  or  in  concert,  from  -  the  complainant's  products,  coercing 
peacefully  persuading  any  person  to  union  men  by  threatening  them  with 
abstain  from  working  or  from  ceasing  loss  of  union  cards  and  being  black- 
to  patronize  any  party  to  such  dispute,  listed  as  scabs  if  they  insist  in  in- 
or         recommending,  advising  or  stalling  complainant's  products,  and 
persaading  others  by  peaceful  or  law-  threatening  an  exhibition  company 
fol  means  so  to  do^ — were  held  consti-  with  a  strike  if  it  permit  complain- 
ttttional.  ant's  products  to  be  exhibited. 

In  Greenfield  t.  Central  Labor  The  provisions  of  ' the  Clayton  Act 

Cooncil  (Or.)  supra,  It  was  held  that  which  restrict  the  issuance  of  injunc- 

the  relation  of  employer  and  employee,  tions  in  disputes  between  employers 

and  the  terms  and  conditions  of  em-  and  employees  do  not  apply  where  the 

ployment,  continue  to  exist  after  the  employees  have  struck  for  a  reason 

calling  of  a  strike  during  the  currency  which  the  law  does  not  recognize  as  a 

of  a  contract  between  the  employer  lawful    one.    Vonnesrut  Machinery 

and  a  labor  union  relating  to  terms  Go.  v.  Toledo  Kach.  &  Tool  Co.  (1920) 

and  conditions  of  employment,  in  con-  263  Fed.  192,  reversed  on  ground  of 

seqoence  of  the  employer's  violation  lack  of  jurisdiction  in  (1921)  —  C.  C. 

thereof,  so  as  to  bring  the  case  under  A.  — ,  274  Fed.  66. 

a  statute  prohibiting  the  issuance  of  A  statute  (Or.  Laws  1919.  chap.  346, 

injunctions  in  cases  between  employer  §  2)  which  provides  that  no  restrain- 

and  employee  growing  out  of  a  dispute  ing   order   or   injunction  shall  be 

concRning  terms  or  conditions  of  granted  between  an  employer  and  em- 

onployment.  ployees  involving  or  growing  out  of  a 

In  Duplex  PsiNTiMa  Pkess  Co.  v.  dispute  (Mncerning  terms  or  condi- 

Dehung  (reported  herewith)    ante,  tions  of  employment  does  not  embrace 

196,  it  is  held  that  injunctive  relief  ^  or  legalize  picketing  an  employer's 

may  not  be  denied,  on  the  ground  place  of  business  and  destroying  his 

that  such   relief   is   forbidden   by  patronage,  where  the  subject  of  dis- 

the  Clayton  Act,  to  a  manufacturer  p^te  is  not  a  lawful  one.'  Heitkemper 

against  concerted  action  which  mem-  Central  Labor  Council  (1920)  99 

ben  of  labor  orgwaizations  stand-  ^       pac.  766. 

ing  in  no  employment  relation  with  '  ' 

it,  past,  present  or  prospective,  have  *.  Conalderatt<m»  aifeetiMff  oomploln- 
taken  in  aid  of  a  strike  in  a  factory 

in   order   to   compel    such    menu-  (Supplementing   annotation   in  6 

facturer   to   unionize   his    factory,  A.L.R.  974.) 

establish  the  closed  shop,  the  eight-  An  injunction  against  acts  consti- 

hour  day,  and  the  union  scale  of  tuting  an  unjustifiable  invasion  of  the 

wages,  1^  interfering  with  and  re-  rights  of  the  plaintiff  will  not  be 

straining  his  interstate  trade  by  warn-  denied  because  the  plaintiff  may  have 

ing  customers  that  it  will  be  better  conspired  with  others  to  destroy  the 

for  them  not  to  purchase  complain-  rights  and  privileges  of  the  labor 

snt^s  products,  and  threatening  them'  union   and   its   members.  Cooks,* 
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Waiters'  &  Waitresses*  liOcal  Union  v. 
Papageorge  (1921)  —  Tex.  Civ.  App, 
—,  230  S.  W.  1086. 

3.  Parties    against    whom  injwMUon 
granted. 

No  later  decisions  herein.  For 
earlier  cases,  see  annotation  in  6 
A.L.R.  974.  • 

4.  Extent  of  relUef  granted, 

(Supplementing  annotation  in  6 
A.L.R.  974.) 

Forms  of  interference  with  the 
plaintiff's  right^  which  are  not  found 
to  have  been  practised  or  threatened 
are  not  rightfully  included  within 
the  terms  of  an  injunction.  Walton 
Lunch  Co.  V.  Kearney  (1920)  236 
Masa  810,  128  N.  E.  429. 

In  Duplex  Printing  Pbess  Co.  v. 
Deebing  (reported  herewith )  ante. 
196,  the  United  States  Supreme  Court 
in  authorizing  the  issuance  of  an  in- 
junction under  the  Sherman  Act  as 
amended  by  the  provisions  of  the 
Clayton  Act,  giving  private  parties  the 
right  to  relief  by  injunction  in  any 
court  of  the  United  States  against 
threatened  loss  or  damage  by  a  viola- 
tion of  the  Anti-trust  Laws,'  said: 
"There  should  be  an  injunction 
against  defendants  and  the  associa- 
tions represented  by  them,  and  all 
members  of  those  associations,  re- 
straining them,  according  to  the 
prayer  of  the  bill,  from  interfering  or 
attempting  to  interfere  with  the  sale, 
transportation,  or  delivery  in  inter- 
state commerce  of  any  printing  press 
or  presses  manufactured  by  complain- 
ant, or  the  transportation,  carting,  in- 
stallation, use,  operation,  exhibition, 
display,  or  repairing  of  any  such  press 
or  presses,  or  the  performance  of  any 
contract  or  contracts  made  by  com- 
plainant respecting  the  sale,  trans- 
portation, delivery,  or  installation  of 
any  such  press  or  presses,  by  causing 
or  threatening  to  cause  loss,  damage, 
trouble,  or  inconvenience  to  any  per- 
son, Arm,  or  corporation  concerned  in 
the  purchase,  transportation,  carting, 
installation,  use,  operation,  exhibition, 
display,  or  repairing  of  any  such  press 
or  presses,  or  the  performance  of  any 
such  contract  or  contracts;  and  also 
and  especially  from  using  any  force, 
tibreats,  command,  direction,  or  even 
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persuasion,  with  the  object  or  having 
the  effect  of  causing  any  person  or 
persons  to  decline  employment,  cease 
employment,  or  not  seek  employment, 
or  to  refrain  from  work  or  cease  woric- 
ing  under  any  person,  firm,  or  cor- 
poration being  a  purchaser  or  pros- 
pective purchaser  of  any  printing 
press  or  presses  from  complainant,  or 
engaged  in  hauling,  carting,  deliver- 
ing, installing,  handling,  using,  operat- 
ing, or  repairing  any  such  press  or 
presses  for  any  customer  of  complain- 
ant. Other  threatened  conduct  by 
defendants  or  the  associations  they 
represent,  or  the  members  of  such 
associations,  in  furtherance  of  the 
secondary  boycott,  should  be  included 
in  the  injunction  according  to  the 
proofs." 

In  Walton  Lunch  Co.  v.  Kearney 
(Mass.)  supra,  the  court  approved  a 
decree  by  which,  the  defenduits  were 
"perpetually  enjmned  and  restrained 
from  interfering  witti  the  plaintiff's 
business  by  taking  it  in  such  s  manner 
as  to  annoy,  arrest,  and  intimidate  the 
plaintiff's  customers,  or  intended  cus- 
tomers, or  his  present  employees,  or 
those  desirmis  of  entering  his  employ- 
ment, or  by  inducing  by  any  means 
whatever  any  empl<^ee  now  or  here- 
after under  written  c<mtraet  of  em- 
ployment to  violate  such  contract,"  the 
court  saying:  "Although  not  minute 
as  to  details,  it  unmistakably  enjoins 
in  every  particular  all  the  acta  and 
ocmduct  of  the  defendant  set  forth  in 
the  findings  of  fact  as  means  by  which 
the  strike  was  carried  on." 

In  Greenfield  v.  Central  Labor 
Council  (1920)  —  Or.  —,  192  Pac. 
783,  the  court  directed  the  entry  of  a 
decree  as  follows:  "Permitting  the 
defendants  during  business  hours  to 
place  and  maintain  one  picket  only,  on 
the  outer  edge  of  the  sidewalk,  at 
each  public  entrance  to  plaintiff's 
stores,  with  authority  to  each  picket 
to  wear  a  banner  or  scarf  inscribed 
with  the  words,  "Unfair  to  Organized 
Labor,  Local  Union  No.  1257,*  and  in 
the  usual,  ordinary  tone  of  voice  used 
by  one  individual  in  addressing  an- 
other on  tlie  public  8treet»  to  say  to 
any  prospective  customer:  'This  place 
Is  unfair  to  organised  labor.  Pleaao 
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do  not  patronize  it.  Friends  of  union 
labor  and  all  workinjrmen  will  not 
patronize  this  place,' — but  not  in  any 
masuer  to  impede  or  interfere  with 
the  right  of  anyone  to  enter  or  depart 
turn  the  said  stores,  or  any  passer-by. 
Any  picket  so  placed  is  hereby  en- 
joined fnnn  the  doing  of  any  other  act 
or  thing  which  is  intended  to  or  would 
divert  or  turn  away  any  patron  or 
prospective  customer  from  plaintifTs 
places  of  business.  Otherwise  the 
defendants  and  each  of  them,  their 
agents  servants,  and  employees,  are 
hereby  ei^oined  and  prohibited  from 
interfering  with,  intimidating,  or 
harassing  tiie  plaintiff  or  any  of  his 
employees  at  his  said  places  of  busi- 
ness, or  from  the  use  of  any  violence, 
threat,  or  intimidation  to  induce  any 
customer  or  patron  to  withhold  or 
vltbdraw  patronage  from  the  plain- 

tiir." 

0.  Contempt. 

No  later  decisions  herein.  For 
eariier  eases,  see  6  A.L.R.  978. 


nil.  Orim*tua  UaMUfy, 

tSupplementing  annotation  du  6 
A.L.R.  979.) 

The  refusal  of  steamship  companies 
and  their  employees  to  accept  freight 
in  consequence  of  the  determination 
of  the  latter  not  to  assist  in  the  trans- 
portation of  merchandise  for  employ- 
ers of  nonunion  labor  'constitutes  a 
combination  and  conspiracy  in  viola- 
tion of  the  Shipping  Act  of  September 
7,  1916  (39  Stat,  at  L.  729)  chap.  451. 
Comp.  Stat  §  8146a,  Fed.  Stat  Anno. 
Supp.  1918,  p.  785)  which  forbids  dis- 
crimination by  common  carriers  by 
water,  and  the  provisions  of  §  6440  of 
the  Revised  Statutes  (Comp.  Stat.  § 
10,201),  which  imposes  a  penalty  on 
persons  conspiring  to  commit  any 
offense  against  the  United  States. 
Burgess  Bros.  Co.  v.  Stewart  (1920) 
112  Misc.  347,  184  N.  Y.  Supp.  199, 
s.  c.  on  subsequent  hearing  (1921) 
114  Uisc.  678,  187  N.  Y.  Supp.  878 

E.  S.  O. 


MILLEGE  LAIRD 

V. 

BOSTON  &  lAAINE  RAILROAD. 

jr«o  KmmpaMre  Suprmme  Court —February  1,  lOat, 
(—  N.  H.  — k  114  Ati.  275.) 

Evidence  —  findinsr  of  draft  examinars  —  empli^er's  liability. 

1.  The  finding  of  the  board  of  draft  examiners  as  to  the  physical  con- 
dition of  a  draftee  is  not  admissible  in  a  subsequent  proceeding  by  him 
for  injuries  alleged  to  have  been  received  in  employment  prior  to  the  date 
(tf  such  examination. 

[See  note  on  this  question  beginning  on  poflre  247.] 

Appeal  —  incompetent  evidence  —  — when  evidence  immaterial, 
immateriality  to  issue.  3-  Evidence  immaterial  to  the  issue 

2.  A  judgment  cannot  be  reversed    ?"  J^*''*^^*  T*'  cannot  be  held 
.  :  ...          J.   i     -J          to  have  been  harmless,  where  it  tended 

»r  admission  of  incompetent  evidence  to  impeach  the  truthfulness  of  plain- 
vhich  has  no  bearing  upon  the  issue  tiff,  whose  testimony  alone  supported 
involved.  such  issue. 


Tbansfeb  by  the  Superior  Court  for  Merrimack  County  (Branch,  J.) 
for  determination  by  the  Supreme  Court  of  questions  arising  upon  ex- 
ception by  plaintiff  to  the  introduction  by  defendant  of  certain  evidence 
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in  an  action  brought  under  the  Employers'  Liability  Act  to  recover  dam- 
ages for  personal  injuries  received  by  plaintiff  while  in  the  employ  of 
defendant.  Exceptions  sustained. 
The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  Joseph  C  Donovan  and  Rob- 
ert W.  Upton,  for  plaintiff : 

The  defendant's  time  book  was  not 
properly  proven,  and  ought  not  to  have 
been  received  in  evidence. 

Maaon  v.  Dover,  S.  &  R.  Street  R.  Co. 
79  N.  H.  — ,  109  Atl.  841;  State  v. 
Shinbom,  46  N.  H.  503,  88  Am,  Dec 
224;  Swain  v.  Cheney,  41  N.  H.  235; 
Rich  V.  Eldredge,  42  N.  H.  158;  Web- 
ster V.  Clark,  30  N.  H.  253 ;  Wigmore, 
Ev.  §  734;  Bumham  v.  Stillings,  76  N. 
H.  122.  79  Atl.  987. 

The  evidence  as  to  the  physical 
standard  of  the  draft  examination,  and 
that  the  plaintiff  had  passed  the  draft, 
was  improperly  received. 

Keefe  v.  Sullivan  County  R.  Co.  75 
N.  H.  117,  71  Atl.  379;  Com.  v.  Cheney, 
141  Mass.  102,  55  Am.  Rep.  448.  6  N. 
E.  724;  Pinkerton  v.  Sargent,  112 
Mass.  110;  Day  v.  Floyd,  130  Mass. 
488;  Shores  v.  Hooper.  153  Mass.  228, 
11  L.R.A.  308,  26  N.  E.  846;  Davis  v. 
ClemenU,  2  N.  H.  391;  State  v.  Wells, 
11  Ohio,  261;  Bridges  v.  State,  110 
Ga.  246,  34  S.  E.  1087;  Chicago,  M. 
&  St  P.  R.  Co.  V.  Staff,  46  111.  App. 
499;  Central  R.  Co.  v.  Moore,  61  Ga. 
161. 

Messrs.  Streeter,  Demond,  Wood- 
worth,  &  Sulloway  and  William  N. 
Rogers,  for  defendant: 

Defendant's  time  book  was  compe- 
tent, and  its  contents  properly  verified. 

Roberts  v.  Claremont  Power  Co.  78 
N.  H.  491,  102  Atl.  537;  2  Wigmore, 
Ev.  §  1422;  Page  v.  Hazelton,  74  N.  H. 
252,  66  Atl.  1049;  Mason  v.  Dover,  S. 
&  R.  Street  R.  Co.  79  N.  H.  — ,  109 
Atl.  841;  Mississippi  River  Logging 
Co.  V.  Robson,  16  C.  C.  A.  400.  32  U.  S. 
App.  620,  69  Fed.  773 ;  Pelican  Lumber 
Co.  V.  Johnson,  44  Tex.  Civ.  App.  6, 
98  S.  W.  207;  Griffin  v.  Boston  &  M. 
R.  Co.  87  Vt  278,  89  Atl.  220;  Louis- 
ville &  N.  R.  Co.  V.  Daniel,  122  Ky. 
256,  3  L.R.A.(N.S.)  1190,  91  S.  W. 
691;  Firemen's  Ins.  Co.  v.  Seaboard 
Air  Line  R.  Co.  138  N.  C.  42,  107  Am. 
St.  Rep.  617,  60  S.  E.  452;  Wisconsin 
Steel  Co.  V.  Maryland  Steel  Co.  121 
C.  0.  A.  607.  203  Fed.  403;  Reybum 
V.  Queen  City  Sav.  Bank  &  T.  Co.  96 
C.  C.  A.  873, 171  Fed.  609. 

The  admission  of  the  time  bool^  if 
error,  does  not  vitiate  the  verdict 


Smith  V.  MorriU,  71  N.  H.  409,  52 
Atl.  928;  Beckley  v.  Alexander,  77  N. 
H.  255,  90  Atl.  878;  Cochecho  Nat 
Bank  v.  Haskell,  61  N.  H.  116,  12  Am. 
Rep.  67;  Wier  v.  Allen,  61  N.  H.  177; 
Perley  v.  Hilton,  66  N.  H.  444;  Hunt 
V.  Haven,  66  N.  H.  87;  Forest  v.  Jack- 
son, 56  N.  H.  357;  Bodge  v.  Butler.  57 
N.  H.  204;  Hilliard  v.  Beattie,  69  N.  H. 
462;  Woodbury  v.  Whiting,  68  N.  H. 
607,  44  Atl.  385 ;  Bunker  v.  Manchester 
Real  Estate  &  Mfg.  Co.  75  N.  H.  131, 
71  Atl.  866;  State  v.  Gross,  76  N.  H. 
304.  82  AtL  533;  Kuba  v.  Devonshire 
MiUs,  78  N.  H.  245,  99  Atl.  91. 

Evidence  relative  to  the  draft  exam- 
ination was  competent. 

Cooper  V.  Hopkins,  70  N.  H.  271.  48 
Atl.  100;  Page  v.  Hazelton,  74  N.  H. 
252,  66  Atl.  1049. 

The  evidence  related  solely  to  the 
question  of  damages,  and,  if  incompe- 
tent, was  rendered  immaterial  by  the 
verdict  for  the  defendant 

Beckley  v.  Alexander,  77  N.  H.  265, 
90  AtL  878. 

Plnmmen  J.,  delivered  the  opin- 
ion of  the  court : 

The  plaintiff  was  employed  by  iiie 
defendants  as  a  rivet  heater,  and  hia 
work  required  him  to  heat  and  carry 
rivets  to  the  riveters.  The  rivets 
occasionally,  b^ore  use,  became  too 
cold  for  riveting,  in  which  case  tiiey 
were  returned  to  the  forge  and  re- 
heated. Upon  the  occasion  of  the 
accident,  November  3,  1913,  a  fel- 
low employee  returned  a  rivet  to  the 
forge  )^  throwing  it.  This  rivet  hit 
the  plaintiff  in  the  right  eye^  caus- 
ing the  injuries  complained  of.  It 
is  the  claim  of  the  plaintiff,  substan- 
tiated by  his  evidence,  that  his  eye 
was  seriously  injured  by  the  ac- 
cident and  that  hia  sight  was  very 
badly  impaired ;  on  the  other  hand, 
the  defendants  contend,  and  their 
evidence  tended  to  prove,  that  the 
plaintiff's  sight  was  not  seriously 
affected.  The  plaintiff  was  permit- 
ted, subject  to  ^ception.  to  show  by 
a  draft  examiner  in  the  late  war 
that  he  wonld  not  expect  the  plain- 
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tiff  to  be  accepted  for  service  by 
reason  of  his  badly  impaired  vision, 
Hie  defendants  were  then  allowed, 
fubject  to  exception,  to  introduce 
evidence  that  the  plaintiff  suocesfl- 
iolly  passed  the  examination  of  the 
board  of  draft  examiners  and  was 
accepted  for  service  in  the  war. 
The  effect  of  this  testimony  was  to 
place  before  the  jury  the  finding  of 
the  board  of  draft  examiners,  and  to 
show  that  he  had  not  suffered  any 
such  serious  impairment  of  vision 
as  his  evidence  indicated.  In  other 
^rds,  it  tended  strongly  to  im- 
peach the  plaintiff's  evidence,  and 
to  destroy  the  credibility  of  the 
plaintiff  as  a  witness,  not  only  upon 
the  question  of  damages,  but  also 
upon  the  issue  of  liability;  and.  if 
the  testimony  was  improperly  ad- 
mitted, the  verdict  should  be  set 
-aside. 

The  finding  of  the  board  of  draft 
examiners  was  not  binding  upon 
the  plaintiff,  except  for  the  purpose 
for  which  it  was  made,  and  there- 
fore evidence  of  it  should  not  have 
been  admitted.  The 
examination  of  the 
plaintiff  by  the 
board  was  an  ex 
parte  proceeding,  so 
far  as  he  was  concerned.  He  was 
SDimnoned  and  compelled  to  appear 
and  submit  to  the  examination ;  but 
no  hearing,  in  which  he  had  any 
part,  preceded  their  finding  as  to  his 
l^tysical  condition.  He  had  no  op- 
portunity to  cross-examine  the 
hoarf,  to  discover  how  they  reached 
their  conclusions,  or  to  take  any  ac- 
tion in  his  own  behalf.  ^*It  is  a 
veil-established  general  rule  that  a 
litigant  cannot  be  affected  by  the 
vords  or  acts  of  others  with  whom 
be  is  in  no  way  connected,  and  for 
vhose  savings  or  doings  he  is  not 
legally  responsible."  22  G.  J.  741. 
The  findings  of  the  board  of  draft 
examiners  cannot  stand  any  better 
as  evidence  against  the  plaintiff  in 
this  case  than  a  judgment  of  a 
court,  which  is  not  evidence  against 
one  who  is  not  a  party  orprivy  to 
it  Vuren  v.  Cochran.  27  N.  H. 


KrldeBi 
HaUUtr. 


(ft 


in  Atl.  $7B.) 

S39.  The  following  statement  of 
Richardson,  Ch.  J.,  in  Lawrence  v. 
Haynes,  5  N.  H.  33,  20  Am.  Dec. 
664,  is  applicable  to  the  present 
case:  "It  did  not  appear  that  either 
of  these  parties  was  in  any  way  a 
party  to  those  proceedings.  The 
whole  must  therefore  be  considered, 
with  respect  to  this  plaintiff  and  de- 
fendant, as  res  inter  alios  acta,  and 
we  consider  it  as  settled  that  no  rec- 
ord of  an  adjudication  can  be  used 
as  evidence  of  the  facts  upon  which 
it  is  founded,  in  a  suit  between  per- 
sons who  are  strangers  to  the  adju- 
dication." 

In  Burrill  v.  West,  2  N.  H.  190, 
it  was  said:  "Neither  a  verdict  nor 
a  judgment  can,  in  general,  be  evi- 
dence for  either  party  in  art  action 
against  one,  who  was  a  stranger  to 
the  former  proceeding,  who  had  no 
opi>ortunity  to  examine  witnesses 
.or  defend  himself." 
'  "It  is  an  axiom  of  the  law  tihat 
no  man  shall  be  affected  by  pro- 
ceedings to  which  he  is  a  stranger, 
I — ^to  which,  if  he  is  a  party,  he  must 
be  bound.  He  must  have  been 
directly  interested  in  the  subject- 
matter  of  the  proceedings,  with  the 
right  to  make  defense,  to  adduce 
testimony,  to  cross-examine  the 
witnesses  on  the  opposite  side,  to 
control,  in  some  degree,  the  pro- 
ceedings, and  to  appeal  from  the 
judgment.  Persons  not  having 
these  rights  are  regarded  as  stran- 
gers to  the  cause."  10  R.  C.  L.  1117, 
and  cases  there  cited. 

The  valuation  of  property  by 
municipal  oflicials  for  the  purpose 
of  taxation  cannot  be  introduced,  as 
evidence  of  the  actual  value  of  the 
property,  in  controversies  between 
persons  not  claiming  rights  under 
the  tax  assessment.  Concord  Land 
&  Water  Power  Co.  v.  Clou^,  69  N. 
H.  609,  45  Ati.  565;  Stevens  v.  Fel- 
lows, 70  N.  H.  148,  47  Atl.  135; 
Flint  V.  Flint,  6  Allen,  34,  83  Am. 
Dec.  615;  Kenerson  v.  Henry,  101 
Mass.  152;  Anthony  v.  New  York, 
P.  &  B.  R.  Co.  162  Mass.  60,  37  N. 
E.  780;  Martin  v.  New  York  &  N. 
E.  R.  Co.  62  Conn.  831,  25  Atl.  239. 
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In  Concord  lasxd  &  Water  Power 
Go.  V.  CIous:h,  supra,  the  court  said: 
"The  appraisal  for  taxation  not  be- 
ing made  by  the  owner,  or  at  his 
instance,  and  almost  always  in  his 
absence,  and  without  his  being 
heard,  he  is  not  bound  by  it,  except 
for  the  purposes  for  which  it  was 
made." 

The  proceedings  of  a  board  of  as- 
sessors in  finding  the  valuation  of 
property  for  tax  assessment  are 
analogous  to  those  of  a  board  of 
draft  examiners  in  determining  the 
physical  qualifications  of  a  drafted 
man,  so  far,  at  least,  as  the  rights 
and  privileges  of  the  parties  affected 
by  the  decision  of  these  boards  are 
concerned.  No  one  would  contend 
that  the  finding  of  the  draft  ex- 
aminers, relative  to  the  physical 
condition  of  the  plaintiff,  would  be 
binding  upon  the  defendants,  or 
that,  if  it  had  been  favorable  to  the 
plaintiff  in  this  case,  it  could  have 
been  presented  as  evidence  against 
them.  How,  then,  can  it  be  intro- 
duced as  competent  evidence  in 
their  behalf?  No  sound  and  logical 
reason,  based  upon  the  principles  of 
evidence,  can  be  adduced  for  hold- 
ing that  the  testimony  under  consid- 
eration could  be  received  as  legal 
evidence  for  the  purpose  for  which 
it  was  introduced. 

The  jury  returned  a  verdict  for 
the  defendants  upon  the  question  of 
liability,  and  never  reached  the  is- 
sue of  damages.  The  evidence 
above  considered  was  solely  upon 
damages.  Therefore  the  defendants 
contend  that,  even  if  the  evidence 
was  incompetent  and  improperly 
admitted,  it  cannot  affect  the  ver- 
dict. It  is  undoubtedly  true  that 
the    verdict  must 

i'n'iVmJtte.*  ™less  the 

cvid«aee—  evidencc  was  preju- 
dicial to  the  {Plain- 
tiff upon  the  issue 
of  Kability.  Beckley  v.  Alexander,  77 
N.  H.  256, 257, 90  Atl.  878;  Morin  v. 


Immaterlalltr  to 
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Nashua  Mfg.  Co.  78  N.  H.  567,  570, 
103  Atl.  312;  Griffin  v.  Auburn,  69 
N.  H.  286;  Lisbon  v.  Lyman,  49  N. 
H.  553,  583.  But,  as  said  in  Mc- 
Bride  v.  Huckins,  76  N.  H.  206,  213, 
81  Atl.  532:  "It  must  clearly  ap- 
pear that  the  effect  of  the  error  did 
not  extend  to  all  the  issues  tried." 

It  cannot  be  said  in  this  case  Uiat 
the  incompetent  evidence  was  not 
prejudicial  to  the  plaintiff  upon  the 
question  of  liability. 
All  of  the  plaintiff's  T^^TmS?'^''' 
testimony  upon  this 
issue  came  from  his  own  lips.  And 
while  the  defendants  introduced  no 
evidence  to  contradict  the  plaintiff's 
statement  relative  to  the  accident^ 
still  the  jury  were  not  bound  to  be- 
lieve him,  if  they  considered  him 
untruthful  and  unworthy  of  cre- 
dence. 

The  defendants  having  been  per- 
mitted to  introduce  improper  tes- 
timony, which  was  well  c^culated 
to  establish  the  untruthfulness  of 
the  plaintiff's  statement  relative  to 
the  extent  of  his  vision,  the  jury 
may  have  found  that  he  testified 
falsely  in  tiiis  respect,  and  have 
come  to  the  conclusion  that  none  of 
his  testimony  was  credible  and 
worthy  of  belief.  They  may  have 
applied  to  him  the  principle  of  the 
maxim,  "Falsus  in  uno,  falsus  in 
omnibus."  If  the  jury  did  not  be- 
lieve the  plaintiff's  personal  tes- 
timony, giving  the  cause  of  the 
accident,  and  describing  the  cir^ 
cumstances  surrounding  it,  they 
would  render  a  verdict  for  the  de- 
fendants upon  the  question  of  lia- 
biUty,  because  there  was  no  other 
evidence  upon  that  issue.  As  it  is 
not  Improbable  that  the  defendants* 
improper  and  incompetent  evidence 
was  prejudicial  to  the  plaintiff  upon 
the  issue  of  liability,  the  verdict 
must  be  set  aside. 

Exceptions  sustained;  verdict  set 
aside;  new  trial  granted. 

All  concur. 
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TmHat  of  draft  board  as  evidoieo  of  pkyiical  condilSMi  of  regwtraiit 


The  reported  case  (Laibd  v.  Boston 
A  M.  R.  Co.  ante,  243)  seems  to  be  the 
only  case  which  has  passed  on  the  ad- 
missibility of  the  finding  of  a  military 
draft  bou-d  in  a  collateral  proceed- 
in;  as  evidence  of  the  physical  con- 
dition of  the  registrant.  It  Is  held  in 
tiat  case  that  a  finding  of  such  a 
board,  accepting  the  registrant  for 
war  service,  was  not  admissible  in  a 
personal  injury  suit  by  the  registrant 
to  disprove  evidence  that  his  eyesight 
was  seriously  impaired,  the  ruling 
being  put  on  the  ground  that  the  find- 
iii£  of  the  board  was  binding  only  for 
the  purpose  for  which  it  was  made^ 
A  different  conclusion,  however,  was 
reached  in  a  Canadian  case,  Casey  v. 
Kennedy  (1920)  48  N.  B.  85,  62  D.  L.  R. 
326,  in  which  «  medical  history  sheet 
purporting  to  be  the  result  of  an  exam- 
ination, by  a  medical  board  connected 
with  a  military  service  tribunal,  of 
the  plaintiff  in  an  action  for  assault 
and  battery,  made  about  eight  montiia 
after  the  assault  occurred,  and  show 
ing  that  he  was  recovering  fr<»n  an 
injury  and  in  consequence  of  his 
pl^TBicai  condition  was  not  considered 
fit  for  active  service  at  that  time,  was 
lield.  as  ^F^inst  the  objection  that  it 
was  hearsay  evidence^  to  be  admissible 
in  evidence  as  a  public  document.  In 
dfscnssing  the  point  the  couri^  said: 
"The  only  ground  of  objection  urged 
by  the  defendant's  counsel  is  that  it 
brings  in  unsworn  testimony,  and  that 
it  is  impossible  to  cross-examine  a 
document;  or,  in  other  words,  tiiat  it 
is  simply  hearsay  evidence.  It  seems 
to  me  that  this  ground  is  entirely  un- 
tenable, for  it  is  an  established  rule 
of  law  that  public  documents  are 
admitted  for  certain  purposes.  The, 
point  which  has  to  be  considered  is  as 
to  what  a  public  document  is,  within 
that  sense,  and  if  this  medical  history 
sheet  fiUls  witliia  it.  No  objection  is 
taken  on  the  ground  that  the  medical 
board  was  not  properly  constituted^ 
that  the  persons  whose  names  are 
affixed  were  not  members  of  the  board. 


or  that  the  signatures  were  not  proved, 
or  that  the  document  in  question  was 
not  obtained  by  the  plaintiff  from  the 
proper  custodian.  None  of  these 
grounds  was  urged  at  the  trial,  and  I 
do  not  think  they  can  be  urged  sncr 
cessfully  now,  for,  had  they  been 
urged  at  the  trial  and  objection  taken 
to  the  admission  on  any  of  these 
grounds,  it  might  have  been  possible 
for  the  plaintiff  to  have  met  such 
objections  by  satisfactory  proof.  As 
a  matter  of  fact  he  asked  for  the 
privilege  of  doing  so  at  the  time  of 
this  motion,  which  request  the  court 
thought  it  unnecessary  to  comply  with! 
The  question  of  whether  a  court,  of 
appeal  should  allow  a  point  of  law 
not  raised  on  the  trial  to  be  raised  on 
appeal  goes  to  discretion.  See  Ban- 
bury V.  Bank  of  Montreal  [1918]  A.  C, 
(Eng.)  626,  87  L.  J.  K.  B.  N.  S.  1158, 
119  L.  T.  N.  S.  446,  34  Times  L.  R. 
518,  62  Sol.  Jo.  666,  23  Com. 
Cm.  337.  I  think,  under  the  circumr 
stances,  the  objection  should  be  con- 
fined to  the  ground  taken  at  the  trial. 
As  is  stated  in  one  of  the  textbooks, 
the  cases  establishing  };he  reception 
of  public  documents  and  certificates  of 
public  officers  are  neither  uniform  nor 
very  satisfactory.  The  question  as  to 
what  public  documents  may  be  admit- 
ted ilk  evidence,  as  exceptions  to  the, 
hearsay  rule,  has  been  much  discussed 
by  the  textbook  writers,  and  they  have 
analyzed  and  considered,  in  some 
cases  most  elaborately,  the  different 
cases  bearing  upon  the  subject.  We 
are  told  in  Halsbury,  Laws  of  England, 
vol.  13,  p.  47fiv  that  'surveys,  assess- 
ments, inquisitions,  and  reports  are 
evidence  of  the  truth  of  the  matters 
stated,  even  against  strangers,  if  made 
under  public  authority  and  concern- 
ing matters  of  public  interest.  To 
render  such  documents  adnussible 
there  must  have  been  a  judicial,  or 
quasi  judicial,  duty  to  inquire,  under- 
taken by  a  public  officer,  and  ths 
matter  must  have  been  required  to  be 
ascertained  for  a.  public  purpose.'  -  It 
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seems  to  me  that  these  elements  are 

present  in  connection  with  the  medi- 
cal history  sheet.  There  was  certainly 
a  judicial  or  quasi  judicial  duty  on 
the  part  of  those  constituting  ^e 
tribunal  to  inquire  into  the  state  of 
health  of  the  plaintiff.  It  was  under- 
taken by  pabllc  officers,  and  the  matter 
was  required  to  be  ascertained  for  an 
Important  public  purpose^  viz.,  the 
ability  of  the  plaintiff  to  serve  his 
country  as  a  soldier.  It  should  be  not- 
ed, however,  that  it  is  laid  down  in 
some  cases,  and  by  some  of  the  text* 
books,  that  the  opportunity  of  inspec- 
tion by  the  public  at  large  has,  by  some 
judges,  been  advanced  as  one  of  the  es- 
sential reasons  on  which  the  exception 
is  based.  If  it  is  an  essential  reason, 
and  not  merely  an  incidental  and  usual 
advantage,  then  it  follows  that  docu- 
ments not  so  open  to  general  inspec- 
tion are  inadmissible,  even  though 
made  under  an  official  duty.  But 
Wigmore,  while  citing  in  support  of 
thia  contention  Lord  Blackburn  in 
Sturla  v.  Freccia  (1880)  L.  R.  5  App. 
Cas.  (Eng.)  623.  says:  'But  this  may 
perhaps  be  regarded  as  in  fact  a 
modern  innovation  in  that  country 
(England).'  Before  the  opinion  of 
Lord  Blackburn  in  that  case,  it  does 
not  seem  to  have  been  laid  down 
distinctly  as  essential,  and  in  the 
opinion  of  Wigmore  [Ev.  §  1634]  the 
limitation  does  not  seem  to  be  a 
desirable  one.  'But/  he  adds,  'should 
it  be  accepted,  however,  the  class  of 
official  documents  excluded  by  It  will 
after  all  be  a  narrow  one,  viz.,  those 
which  are  strictly  confidential;  for 
example,  reports  by  inspectors,  tax 
officers,  and  the  like.  These  would 
perhaps  usually  be  privileged  from 
disclosure  in  any  case,  so  that  perhaps 
the  question  is  not  likely  often  to 
arise.  It  can  hardly  be  supposed  that 
the  scope  of  this  limitation,  as 
ncplained  by  Lord  Blackburn,  was  in- 
tended to  include  other  than  confi- 
dential documents,  i.  e.,  to  include 
that  vast  class  of  official  records,  in- 
eluding  certified  copies,  which  are 
customarily  not  compiled  for  refer- 
ence by  the  general  public,  nor  placed 
where  the  public  has  constant  oppor- 
tunity to  inspect.*  In  tiie  case,  at  p. 


643,  Lord  Blackburn  says:  *Now,  my 
lords,  taking  that  decision  (Rex  v. 
Bebenham  (1818)  2  Barn.  &  Aid.  185, 
106  Eng.  Reprint,  334),  the  principle 
upon  which  it  goes  is  that  it  should 
be  a  public  inquiry,  a  public  document, 
and  made  by  a  public  officer.  I  do  not 
think  that  "public,"  there,  is  to  be 
taken  in  the  sense  of  meaning  the 
whole  world.  I  think  an  entoy  in  the 
books  of  a  manor  is  public,  in  the 
sense  that  it  concerns  &11  the  people 
interested  in  the  manor.  And  an 
entry,  probably  in  a  corporation  book, 
concerning  a  corporate  matter,  or 
something  in  which  all  the  corpora- 
tion is  concerned,  would  be  "public** 
within  that  sense.  But  it  must  be  a 
public  document  and  it  must  be  made 
by  a  public  officer.  I  understand  a 
public  document  there  to  mean  a 
document  that  is  made  for  the  purpose 
of  the  public  making  use  of  it  and 
being  able  to  refer  to  it.  It  is  meant 
to  be  where  there  is  a  judicial,  or 
quasi  judicial,  duty  to  inquire,  as 
might  be  said  to  be  the  case  with  the 
bishop  acting  under  the  writs  issued 
by  the  Crown.  That  may  be  said  to 
be  quasi  judicial.  He  is  acting  for  th« 
public  when  that  ts  done;  but  I  think 
the  very  object  of  it  must  be  that  it 
should  be  made  for  the  purpose  of 
being  kept  public,  so  that  the  pereona 
concerned  in  it  may  have  access  to  it 
afterwards.'  It  seems*  to  me  that  this 
medical  history  sheet  falls  wiUiin  this 
description.  It  declares  on  very 
face  of  the  document  that  in  any  event 
the  duplicate  medical  history  sheet 
will  be  sent  by  the  medical  board  to 
the  district  officer  commanding,  unless 
he  is  given  instructions  to  forward  it 
direct  to  a  registrar  or  a  deputy  regis- 
trar. The  docnment  is,  tliereftnre, 
placed  on  record  with  one  who,  I 
think,  can  properly  be  called  a  public 
official,  viz.,  the  district  officer  eom- 
mandinfl^  or  the  registrar  or  deputy 
registrar  for  the  district.  That  is 
done,  I  think,  for  the  purpose  of  its 
being  kept  public,  so  that  access  may 
be  had  to  it  afterwards  by  persons 
who  are  concerned.  I  have  come  to  the 
conclusion  that  this  medical  history 
sheet  complies  with  all  the  conditions 
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that  are  necessary  in  order  that  it 
shoald  be  admitted  in  evidence,  as  an 
exception  to  the  rule  under  which 
statementa  made  by  persona  not  called 
as  witnesses  are  inadmissible,  to  prove 
tin  trath  of  the  focts  stated.  Had 
other  objections  been  taken  to  its 
admisaion  at  the  trial,  and  had  counsel 
for  the  plaintiff  been  unable  to  fur- 
nish proof  to  meet  such  objections,  I 
r^t  have  been  compelled  to  take  a 
different  view;  but,  as  it  is,  I  think 
the  objection  should  be  limited  to  the 
groanda  taken  at  the  trial,  and  that 


he  cannot  aucceed  on  the  ground  that 
the  evidence  was  improperly  admit- 
ted." 

In  an  English  case,  Anthony  v. 
Anthony  (1919)  36  Times  L.  R. 
(Eng.)  669.  it  was  held  that  where,  in 
t^e  opinion  of  the  Secretary  of  State 
for  War,  it  is  not  in  the  public 
interest  that  a  man's  army  medical 
history  sheets  should  be  produced, 
they  are  privileged  from  production, 
and  that  such  privilege  cannot  be 
waived  by  tibe  person  to  whom  they 
relate.  W.  A.  S. 


jETNA  INSURANCE  COMPANY  et  al.,  Appta., 

V. 

CHICAGO  GREAT  WESTERN  RAILROAD  COMPANY  et  al. 
i*wa  SNi»rm»e  Court —December  ai,  1020, 
(—  Iowa,  — ,  180  N.  W.  649.) 

Cottstitational  law  —  impairment  of  contract  —  police  power. 

1.  No  constitutional  provision  is  violated  by  a  statute  inakinsr  railroad 
companies  answerable  for  loss  of  buildings  on  their  rights  of  way  through 
fire  set  out  by  their  negligence,  notwithstanding  stipulations  to  the  con- 
traiy  in  existing  contracts,  since  the  enactment  is  within  the  police  power 
of  the  state. 

[See  note  on  this  question  beginning  on  page  264.] 

Conatitiitional  law  —  extent  of  police 
power. 

3.  A  state  can,  by  no  act,  deprive  it- 
self of  the  right  or  authority  to  enact 
legislation  within  the  proper  scope  of 
the  police  power,  although  the  effect  of 
a  particular  enactment  be  to  impair  the 
obligation  of  private  contracts  and  pre- 
vent the  enforcement  of  the  tmut 
there(rf. 

[See  6  R.  a  L.  190, 199,  847.] 


Stitvte  —  retroactive  effect  —  ezlsV 
kg  leases. 

2.  A  statute  making  railroad  com- 
ptnies  liable  for  negligent  destruction 
Iqr  fire  of  buildings  on  their  rights  of 
way,  any  provision  in  any  lease  or  con- 
tnct  to  the  contrary  notwithstanding, 
>t^es  to  leases  existing  at  the  tkne  of 
ib  passage, 

[See  26  R.  C.  L.  787-790.] 


(Stevens,  J.,  dissents.) 


Appeal  by  plaintiffs  from  a  judgment  of  the  District  Court  for  Howard 
Goimty  (TaylOT,  J.)  overruling  a  demurrer  to  the  answer  in  an  action 
brought  to  recover  the  amount  paid  by  them  to  the  defendant  company  in 
loBses  upon  a  building  situated  upon  the  defendant  railroad's  right  of  way. 
Reversed. 


Statement  by  Ladd,  J.: 

Action  by  several  insurance  com- 
psnies  jofaitly  as^ainst  the  defendant 
nihray  company  to  recover  $2,500 
paid  in  kwses  to  Gilchrist  &  Com- 


pany upon  an  elevator  building  sit- 
uated upon  defendant's  right  of 
way.  A  demurrer  to  defendants 
answer  was  overruled,  and  plaintiffiB 
appeal 
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Messrs.  H.  L.  Spanldinff  and  McCook 
&  Lyons,  for  appellants : 

The  appellee  railway  company  was 
subject  at  all  times  to  legislative  con- 
trol, and  to  any  limitation  or  modifica- 
tion which  the  legislature  saw  fit  to 
make  in  the  interest  of  public  welfare. 

Sioux  City  Street  R.  Co.  v.  Sioux 
City,  78  Iowa,  742,  39  N.  W.  498, 
138  U.  S.  98,  34  L.  ed.  898,  11  Sup.  Ct. 
Rep.  226;  Marsfaalltown  Light,  Power 
&  R.  Go.  V.  Marshalltown,  127  Iowa, 
687, 103  N.  W.  1005;  Wood  v.  Iowa  Bldg. 
&  L.  Asso.  126  Iowa,  464, 102  N.  W.  410; 
St.  John  V.  Iowa  Business  Men's  Bldg. 
&  L.  Asso.  136  Iowa.  448,  15  L.R.A. 
(N.S.)  503,  113  N.  W.  863;  Rodemach- 
er  V.  Milwaukee  &  St.  P.  R.  Co.  41 
Iowa,  297,  20  Am.  Rep.  592;  McGuire 
V.  Chicago  B.  &  Q.  R.  Co.  131  Iowa, 
340,  33  L.R.A.(N.S.)  706,  108  N.  W. 
902 ;  Virginia  Development  Co.  v.  Croz- 
er  Iron  Co.  90  Va.  126,  44  Am.  St.  Rep. 
893.  17  S.  E.  806;  Macon  &  B.  R.  Co. 
V.  Gibson,  85  Ga.  1.  21  Am.  St.  Rep. 
135,  11  S.  E.  442;  Leep  v.  St.  Louis  I. 
M.  &  S.  R.  Co.  58  Ark.  407,  23  L.R.A. 
264,  41  Am.  St.  Rep.  109,  26  S.  W.  75; 
12  C.  J.  §  5SL 

The  legislature  had  the  right  to  limit 
the  railway  company  in  its  conlxact 
rights,  and  to  make  void  any  contract 
which  limited  its  liability. 

Wood  V.  Iowa  Bldg.  &  L.  Asso.  126 
Iowa,  464,  102  N.  W.  410;  MarshaU- 
town  Light,  Power  &  R.  Co.  v.  Marsh- 
alltown, 127  Iowa,  637,  103  N.  W.  1005. 

Where  the  modification  or  control  ia 
in  the  nature  of  a  police  regulation,  the 
legislature  has  extensive  authority, 
and  in  the  interest  of  public  welfare 
may  interfere  with  or  subject  property 
rights. 

McGuire  v.  Chicago  B.  &  Q.  R.  Co. 
131  Iowa,  340,  S3  L.R.A.(N.S.)  706. 
108  N.  W.  902;  Rodemacher  v.  Mil- 
waukee &  St.  P.  R.  Co.  41  Iowa,  297, 
20  Am.  Rep.  692. 

Legislative  control  cannot  be  either 
limited  or  abridged  by  a  private  con- 

Marshalltown  Light,  Power  &  R.  Co. 
V.  Marshalltown,  supra;  Sioux  City 
Street  R.  Co.  v.  Sioux  City,  78  Iowa, 
867,  43  N.  W.  224,  138  U.  S.  98,  34  L. 
ed.  898,  11  Sup.  Ot  Rep.  226. 

Messrs.  Carr,  Carr,  &  Evans  and 
Reed  &  Pergler  for  appellees. 

Ladd,  J.,  delivered  the  oinnion  of 
the  court: 

Plaintiffs  allege  in  their  petition: 
That  the  defendant  Gilchrist  & 
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Company  owned  a  building  situated 
on  the  right  of  way  of  the  Chicago 
Great  Western  Railroad  Company 
at  Elma,  Iowa,  used  for  receiving 
and  storihg  articles  of  commerce 
transported  or  to  be  transported, 
which  on  May  17,  1917,  caught  on 
fire  from  sparks  and  cinders  emit- 
ted from  one  of  defendant's  locomo- 
tives and  was  totally  destroyed. 
That  at  the  time  Gilchrist  &  Com- 
pany held  policies  of  insurance  on 
said  building  issued  by  plaintiff 
companies  as  follows:  By  the 
Phcenix  Assurance  Company,  $625; 
the  Commonwealth  Insurance  Com- 
pany, $626;  and  the  ^tna  Insur- 
ance Company,  $1,250.  That  by 
and  upon  the  payment  of  the  loss, 
each  of  plaintiffs  became  entitled  by 
right  of  subrogation  to  the  claim  of 
Gilchrist  &  Company  against  the 
defendant  railroad  company  to  the 
extent  of  the  loss  paid  thereby,  for 
which  amount  separate  judgments 
are  asked  against  it. 

Defendant  answered,  admitting 
the  loss,  the  payment  of  the  sums 
alleged  by  plaintiffs  to  Gilchrist  & 
Compai^,  and  in  a  separate  division 
or  count  thereof,  and  as  a  separate 
defense  to  plaintiffs'  cause  of  ac- 
tion, set  up  a  lease  with  Gilchrist  & 
Company,  dated  November  1,  1912, 
liy  the  terms  of  which  the  latter 
assumed  all  loss  or  damage  by  fire 
and  released  the  railroad  company 
from  liability  therefor.  Plaintiffs 
demurred  to  this  count  of  defend- 
ant's answer,  upon  the  ground  that 
this  provision  of  the  lease  oontra- 
venes  §  2110m  of  the  1913  Supple- 
ment to  the  Code,  and  that  same  is 
therefore  void  and  unenforceable. 
The  demurrer  was  overruled,  and 
plaintiffs  appeal.  The  ruling  on  the 
demurrer  presents  the  only  question 
for  our  decision. 

Section  2110m,  which  forms  §  2 
of  chap.  178,  Acts  of  the  Thirty- 
Fifth  General  Assembly,  went  into 
effect  July  4,  1913,  and  is  as  fol- 
lows :  "In  the  event  that  any  eleva- 
tor, warehouse,  coal  shed,  icehouse, 
buying  station,  flour  mili  or  any 
other  building  used  for  receivinf^, 
storing  or  manufacturing  any  arti- 
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he  tnmsported,  situated  <m  the 
light  of  way  or  other  land  of  a  rail- 
nttd  company  shall  be  injured  or 
destroyed  by  the  negligence  of  any 
nilroad  company,  or  the  servants 
^ragentB  of  any  railroad  company 
In  the  conduct  of  the  business  of 
soch  company,  the  railroad  com- 
pany 80  causing  such  injury  or  de- 
atruction  shall  be  liable  therefor  to 
the  same  extent  as  if  such  elevator, 
warehouse,  coal  shed,  icehouse,  buy- 
ing station,  flour  mill  or  any  other 
building  used  for  receiving,  storing 
or  manufacturing  any  article  of 
commnce  transported  or  to  be 
traiusported,  -was  not  situated  on  the 
right  of  way  or  other  land  of  such 
railroad  company,  any  provision  in 
&ny  lease  or  contract  to  the  con- 
ttiry  notwithstanding." 

It  will  thus  be  seen  that  the  lease 
containing  the  provision  relied  upon 
by  defendant  as  a  defense  was  en- 
tered into  prior  to  the  enactmoit  of 
this  statute  by  the  thirty-fifth  gen- 
eral assembly,  and  that  the  fire 
which  destroyed  the  building  in- 
sored  occurred  subsequent  thereto. 
Defendant  does  not  seek  to  avoid 
the  provisions  of  §  2110m  upon  con- 
stitutional grounds,  but  contends 
that  it  was  intended  by  the  legisla- 
ture to  operate  prospectively  only, 
and  that  existing  contracts  are  not 
affected  thereby ;  whereas,  appel- 
lants in  argument  assert  that  the 
statute  was  intended  to  operate  up- 
on existing,  as  well  as  subsequent, 
contracts  containing  provisions  re- 
lieving a  railroad  company  from 
liability  for  the  destruction  of  build- 
ings situated  on  its  right  of  way  by 
fire  caused  by  its  negligence,  and 
that,  as  same  was  enacted  in  the 
exercise  of  the  police  power,  it  does 
not  violate  the  provision  of  the  Con- 
stitutien  of  the  United  States  pro- 
hibiting the  enactment  of  laws  im- 
pairing the  obligations  of  contracts. 

The  statute  contemplates  prop- 
erty injured  or  destroyed  subse- 
quent to  the  enactment  thereof,  and 
only  when  caused  by  the  negligence 
of  the  company  or  its  agents  or 
servants  in  the  conduct  of  the  busi- 


retroactive 
effect— exlBtlBC 


In  other 

words,  liability  is  predicated  solely 
on  a  future  wrong,  which  presuma- 
bly may  be  avoided  by  the  continu- 
ous exercise  of  or- 
dinary care,  but 
may  not  by  any 
clause  in  any  lease 
or  contract  existing  at  the  time  of 
the  wrong  perpetrated.  This  plain- 
ly appears  from  the  last  clause  of 
the  law,  declaring  the  liability, 
"any  provision  in  any  lease  or  con- 
tract to  the  contrary  notwithstand- 
ing." To  construe  this  as  contend- 
ed by  appellee  would  exact  the  addi- 
tion to  "any  lease"  the  words  "not 
executed  prior  to  the  enactment  of 
this  statute,"  or  "not  heretofore 
executed."  The  expression  "any 
provision  of  any  lease  or  contract" 
is  broad  enough  to  include  every  re- 
lease from  liability,  reganiless  of 
form,  and  every  lease  or  contract, 
regardless  of  when  made,  if  exist- 
ing at  the  time  of  the  injury  or 
destruction.  There  is  nothing  in 
the  language  of  the  statute  restrict- 
ing its  meaning  to  leased  or  con- 
tracts of  a  subsequent  date.  All 
leases  are  treated  as  a  class,  and 
any  one  of  them  may  not  relieve  the 
railroad  company  from  liability  for 
the  consequences  of  its  own  negli- 
gence. Off  course,  injury  or  de- 
struction subsequent  to  the  taking 
effect  of  this  statute  was  contem- 
plated, and  it  is  equally  true  that 
only  a  clause  or  provision  of  a  lease 
existing  at  that  time  might  in  any 
event  be  interposed  as  a  defense. 
The  statute,  then,  cannot  well  be 
said  to  be  retroactive,  certainly  in 
no  respect  other  than  in  dealing 
with  provisions  in  existing  con- 
tracts executed  prior  to  its  enact- 
ment. The  evil  sought  to  be  rem- 
edied is  precisely  the  same,  whether 
the  release  from  liability  is  found 
in  a  lease  or  contract  antedating 
the  enactment  of  this  statute  or 
subsequently  entered  into.  As  laid 
down  in  Galusha  v.  Wendt,  114 
Iowa,  597,  87  N.  W.  512:  "If  the 
statute  refers  to  an  existing  condi- 
tion, it  is  applicable,  although  the 
condition  is  one  which  has  been  in 
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existence  before  the  taking  effect  of 
the  statute,  and  the  conslruction 
srivea  it,  therefore,  a  retroactive 
effect,  notwithstanding  the  lan- 
guage of  the  statute  is  prospective 
only." 

The  evident  design  of  the  law- 
makers was  to  eliminate  the  ruling 
of  a  bare  majority  of  the  court  in 
Griswold  v.  Illinois  C.  R.  Co.  90 
Iowa,  266,  24  Lil.A.  647,  57  N.  W. 
843,  and  thereby  remove  any  exist- 
ing barriers  to  requiring  that  rail- 
road comx)anies  answer  for  the  con- 
sequences of  their  own  negligence. 
There  might  be  some  ground  for 
limiting  the  effect  of  the  inclusive 
language  employed  by  the  legisla- 
ture, were  this  essential  to  uphold 
the  constitutionality  of  the  statute. 

But,  however  interpreted,  it  is 
not  inimical  to  the  Constitution,  as 
.  the  authority  to  en- 
law— iMv«inMmt  act  IS  plainly  with- 
Ku^'^T^.  "1  the  police  power 
of  the  state.  The 
meaning  of  that  term  is  well  ex- 
pounded by  Weaver,  J.,  in  McGuire 
V.  Chicago,  B.  &  Q.  B.  Co.  131  Iowa, 
340,  83  L.R.A.(NJ3.)  706, 108  N.  W. 
902: 

**The  police  power,  as  that  term 
is  commonly  employed,  may  be  par- 
aphrased as  society's  natural  right 
of  self-defense,  and  its  definition 
and  limitation  vary  with  the  cir- 
cumstance calling  for  its  exercise. 
To  embalm  it  in  any  fixed  or  rigid 
formula  would  be  to  destroy  its 
value,  for  it  would  then  be  deprived 
of  its  indispensable  quality  of  adap- 
tation to  changing  conditions,  and 
thus  defeat  the  ends  it  was  intend- 
ed to  promote.  6  Words  &  Phrases, 
p.  5424,  and  cases  there  cited. 
While  protection  of  public  health 
and  public  morals  and  the  promo- 
tion of  social  order  are  peculiarly 
within  its  province,  these  are  but 
instances  of  its  application,  and  do 
not  limit  its  sphere  of  action.  Peo- 
ple V.  Budd,  117  N.  Y.  1,  5  L.R.A. 
559,  15  Am.  St.  Rep.  460,  22  N.  E. 
670;  Barbier  v.  Connolly,  118  U.  S. 
27,  28  L.  ed.  923,  6  Sup.  Ct  Rep. 
357. 

"The  police  power  of  the  state  is 


the  power  to  govern  men  and  things 
within  the  limit  of  its  dominions. 
It  comprehends  all  those  general 
laws  of  internal  regulations  neces- 
sary to  secure  peace,  good  order,, 
health,  and  prosperity  of  ttie  peo- 
ple, and  the  regulations  and  protec- 
tion of  property  and  |»rupwl/ 
rights." 

Chief  Justice  Shaw,  in  Com. 
Alger,  7  Cusfa.  53,  defined  it  as  fol- 
lows: "The  power  we  allude  to  is 
rather  the  police  power,  the  power 
vested  in  the  legislature  by  tiie  Con- 
stitution, to  make,  ordain,  and  es- 
tablish all  manner  of  wholesome 
and  reasonable  laws,  statutes,  and 
ordinances,  dther  with  penalties  or 
without,  not  ivpognant  to  the  Con- 
stitution, as  they  shall  judge  to  be 
for  the  good  and  welfare  of  the 
commonwealth,  and  of  the  subjects 
of  the  same.  It  is  much  easier  to 
perceive  and  realize  the  existence 
and  sources  of  this  power,  than  to 
mark  its  boundaries,  or  prescribe 
limits  to  its  ex^xise." 

Other  definitions  of  similar  Im- 
port are  found  in  State  v.  Armour 
Packing  Co.  124  Iowa,  323,  100  N. 
W.  59,  2  Ann.  Cas.  448;  State  v. 
Schlenker,  112  Iowa,  642,  51  L.R.A. 
347,  84  Am.  St.  Rep.  360,  84  N.  W. 
698;  Rodemacher  v.  Milwaukee  &. 
St  P.  R.  Co.  41  Iowa,  297,  20  Am. 
Rep.  592;  Marshalltown  Light» 
Power  &  R.  Co,  v.  Marshalltown, 
127  Iowa,  637,  103  N.  W.  1005; 
Colorado  Postal  Teleg.  Co.  v,  Col- 
orado Springs,  61  Colo.  560,  158 
Pac.  816;  Stone  v.  Mississippi,  101 
U.  S.  814,  26  L.  ed.  1079;  Barlner 
V.  Connolly,  supra;  Louisville  &  N. 
R.  Co.  V.  Kentucky,  161  U.  S.  677, 
40  L.  ed.  849,  16  Sup.  Ct.  Rep.  714; 
Allyn's  Appeal,  81  Conn.  534,  23 
L.R.A.(N.S.)  630,  129  Am,  St.  Rep. 
225,  71  Aa  794. 

Section  1289  of  the  Code  of  1873, 
corresponding  to  §  2056  of  the  Code 
of  1897,  making  railway  corpora- 
tions liable  for  damages  sustained 
on  account  of  toss  or  injury  by  fire- 
to  property  caused  by  the  operation 
of  a  railway,  was  upheld  in  Rode- 
macher T.  Milwaukee  &  St.  P. 
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H  Iowa,  297,  20  Am.  Bep.  592, 
ju  a  proper  and  valid  exercise  of  the 
pofice  power  of  the  state.  The  stat- 
ute in  question  was  enacted  in  the 
exercise  of  the  same  lawful  power 
and  for  a  similar  purpose.  Fires, 
onginating  from  ttie  operation  of 
laulway  locomotives,  in  buildings 
upon  its  right  of  way,  may  often,  be 
leadily  communicated  to  near-by 
buildings,  resulting  in  great  loss  to 
private  or  public  property  and  pos- 
sibly to  life. 

The  question  here  involved  is 
whether  §  2110m,  supra,  as  applied 
to  the  provisions  of  the  lease  set 
forth  in  division  two  of  defendant's 
answer,  is  invalid,  because  of  the 
tonstitntkmal  provision  prohibiting 
the  enactment  of  laws  impairing  the 
obligation  of  contracts.  It  is  funda- 
mental that  a  state  can  by  no  act 
deprive  itself  of  the  right  or  author- 
ity to  enact  legislation  within  the' 
proper  scope  of  its 
police  power,  al- 
though the  effect  of 
a  particular  enactment  be  to  impair 
the  obKgation  of  private  contracts 
and  prevent  the  enforcement  of 
the  terms  thereof.  Manigault  v. 
Springs,  199  U.  S.  473,  50  L.  ed.  274, 
26  Sup.  Ct.  Rep.  127 ;  Boston  Beer 
Co.  V.  Massachusetts,  97  U.  S.  25, 
24  L.  ed.  989 ;  New  Orleans  Gaslight 
Co.  V.  Drainage  Commission,  197  U. 
S.  453,  49  L.  ed.  831,  25  Sup.  Ct. 
Rep.  471 ;  New  Orleans  Gaslight  Co. 
V.  Louisiana  Light  &  H.  P.  Mfg.  Co. 
115  U.  S.  650,  29  L.  ed.  516,  6  Sup. 
Ct.  Rep.  252;  New  York  &  N.  E.  R. 
Co.  V.  Bristol,  151  U.  S.  556,  38 
L.  ed.  269,  14  Sup.  Ct.  Rep.  4S7; 
Lynch  v.  Baltimore  &  O.  S.  W.  R. 
Co.  240  111.  567,  88  N.  E.  1034 ;  Com. 
V.  R.  I.  Sherman  Mfg.  Co.  189  Mass. 
76,  75  N.  E.  71,  4  Ann.  Gas.  268; 
Seattle  v.  Hurst,  50  Wash.  424,  18 
UR.A.(N.S.)  169,  97  Pac.  454; 
Washington  v.  Atlantic  Coast  Line 
B.  Co.  136  Ga,  638,  38  L.R.A.(N.S.) 
867,  71  S.  E.  1066;  Grand  Trunk 
Western  R.  Co.  v.  South  Bend,  174 
Ind.  203,  36  L.R.A.(N.S.)  850,  89  N. 
E.  885,  91  N.  E.  809;  Atty.  Gen.  v. 
WiDiams,  178  Mass.  330,  59  N.  E. 
^12;  Yeatman  v.  Towers,  126  Md. 


613,  F.U.B.1916E,  811,  95  Atl  168; 
State  v.  Redmon,  134  Wis.  89,  14 
L.R.A.(N.S.)  229,  126  Am.  St.  Rep. 
103.  114  N.  W.  1S7,  16  Ann.  Caa. 
408. 

In  Manigault  v.  Springs,  suin*a, 
the  court  said:  "It  is  the  settled  law 
of  this  court  that  the  interdiction  of 
statutes  impairing  the  obligation  of 
contracts  does  not  prevent  the  state 
from  exercising  such  powers  as  are 
vested  in  it  for  the  promotion  of  the 
common  weal,  or  are  necessary  for 
the  general  good  of  the  public, 
though  contracte  previously  entered 
into  between  individuals  may  there- 
by be  affected.  This  power,  which, 
in  its  various  ramifications,  is 
known  as  the  police  power,  is  an  ex- 
ercise of  the  sovereign  right  of  the 
government  to  protect  the  lives, 
health,  morals,  comfort,  and  gen- 
eral welfare  of  the  people,  and  is 
paramount  to  any  rights  under  con- 
tracts between  individuals.  Famil- 
iar instances  of  this  are  where  par- 
ties enter  into  contracts,  perfectly 
lawful  at  the  time,  to  sell  liquor, 
operate  a  brewery  or  distillery,  or 
carry  on  a  lottery,  all  of  which  are 
subject  to  impairment  by  a  change 
of  policy  on  the  part  of  the  state, 
prohibiting  the  establishment  or 
continuance  of  such  traffic;  in  other 
words,  that  parties,  by  entering  in- 
to contracts,  may  not  estop  the  leg- 
islature from  enacting  laws  intend- 
ed for  the  public  good.  While  this 
power  is  subject  to  limitetions  in 
certain  cases,  there  is  wide  discre- 
tion on  the  part  of  the  legislature 
in  determining  what  is  and  what  is 
not  necessary, — a  discretion  which 
courte  ordinarily  will  not  interfere 
with." 

Laws  enacted  in  the  interest  of 
the  public  health,  morals,  and  wel- 
fare are  valid  within  the  police  pow- 
er of  the  state,  and  are  not  rendered 
invalid  under  8  10,  art.  1,  of  the 
Constitution  of  the  United  States, 
because  their  effect  may  be  to  im- 
pair the  obligation  of  private  con- 
tracts. The  whole  subject  is  ex- 
haustively treated  in  many  of  the 
cited  cases,  and  it  is  unnecessary 
here  to  repeat  the  argumente  of- 
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conclusion.  The  statute  in  question 
ia  remedial  in  nature,  and  the  evil, 
as  said,  if  existing:,  ia  quite  as  per- 
sist^t  in  the  provisions  of  existing 
contracts  as  though  they  were 
thereafter  inserted.  All  intended 
by  the  statute  is  that  a  raibx)ad 
company  may  not  shield  itself  from 
the  consequences  of  its  own  negli- 
gence. The  removal  of  releases  or 
exemptions  contained  in  the  leases 


accomplish  this,  and  this  will  be 
done  if  the  language  of  this  statute 
is  construed  according  to  the  con- 
text and  the  approved  usage  of  the 
language.  The  demurrer  should 
have  been  sustained. 
Reversed. 

WeavOT,  Ch.  J.,  and  Preston, 

Salinger^  and  Arthur,  JJ.,  concur. 

Sterens^  J.,  dissents. 


ANNOTATION. 


ContlitiilioiudHy,  consfamction,  and  ^ect  of  ^tote  mvaKdatiiig  slipiiUtioiu 
reUevmg  railroaci  from  Uabflily  for  dertradioo  of  bmldings  ■Uoatod  on  ilt 
right  of  way. 


A  careful  search  has  revealed  no 
other  cases  passing  on  the  precise 
point  involved  in  the  reported  case 
^TNA  Ins.  Co.  V.  Chicago  G.  W.  R.  Co. 
ante,  249. 

The  general  rule  as  to  the  validity 
of  contracts  like  the  one  in  question 
is  laid  down  in  11  R.  C.  L.  978,  as 
follows;  *lt  is  well  settled  that  a 
railroad  company  may,  by  contract, 
exempt  itself  from  liability  for  in- 
juries by  lires  to  buildings  upon  its 
right  of  way,  although  such  burnings 
be  due  to  negligence.  Such  a  con- 
tract Is  not  open  to  the  usual  objec- 
tions to  contracts  exempting  from  lia- 
bility for  negligence,  that  they  are 
against  the  public  interest  or  that  the 
parties  do  not  stand  on  a  footing  of 
equality  and  the  weaker  party  is  com- 
pelled to  submit  to  the  stipulation." 

It  seems  to  be  equally  clear  that  the 
legislature  may  Impose  upon  railroads 
an  absolute  liability  for  injuries  re- 
sulting from  fires  originating  from 
the  operation  of  the  road.  Thus  In  11 
R.  C.  L.  979,  it  is  said:  "The  courts 
have  uniformly  held,  or  assumed  as 
a  basis  for  their  decisions,  that  such 
statutes  are  valid,  and  not  unconsti- 
tutional as  denying  to  railroad  com- 
panies the  equal  protection  of  the 
laws,  or  as  depriving  them  of  their 
property  without  due  process  of  law, 
or  as  conflicting  with  the  provisions 
of  the  Federal  Constitution  which 
priohibit  any  state  fi^»^  zoaldng  or  en- 


forcing any  law  which  shall  abridge 
the  privileges  and  immunities  of  citi- 
zens of  the  United  States,  or  as  inter- 
fering with  the  power  of  Congress  to 
regulate  commerce  among  the  several 
states.    Statutes  which  impose  upon 
railroad  companies  an  absolute  lia- 
bility where  before  they  were  liable 
only  when  negligent  are  not  subject 
to  the  objection  that  they  impair  the 
obligation  of  contracts,  even  though 
the  power  to  alter  or  amend  the  char- 
ter of  any  company  by  legislation  is 
not  reserved  in  the  Constitution  of 
the  state.  The  common  law  permitted 
a  recovery  for  damage  caused  by  fire 
without  proof  of  negligence ;  and, 
while  this  rule  has  been  modified  in 
the  development  of  the  law,  there  ia 
no  reason  why  it  may  not  be  restored 
in  cases  where  the  lawful  use  of  prop- 
erty by  one  necessarily  exposes  the 
property  of  another  to  damage  by  fire. 
The  adoption  of  statutes  making  rail- 
road companies  liable  for  damages  by 
fire  caused  by  the  operation  of  their 
locomotives  is  but  the  re-enactment 
pro  tanto  of  the  ancient  common  law 
for  the  better  protection  of  property 
exposed  to  such  unusual  dangers. 
Such  matters  are  peculiarly  within 
the  control  of  the  local  legislatures; 
and   such   laws   may   be  enacted, 
changed,  or  repealed  to  suit  the  varied 
conditions  and  circumstances  of  the 
people.    These  statutes  can  also  be 
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sustained  on  the  broad  ground  that 
they  are  merely  remedial  in  character, 
and  authorized  under  the  general 
power  of  the  legislature  to  provide  ap- 
propruite  remedies  for  the  redress  of 
loeh  wrongs  as  are  contemplftted." 
The  particular  question,  however, 


as  to  the  effect  upon  such  a  statute 
of  an  express  provision  therein  in- 
validating existing  contractual  stipu- 
lations relieving  the  railroad  company 
from  liability  does  not  appear  to  have 
been  passed  upon  heretofore. 

M.  A.L. 


SOUTHERN  COTTON  OIL  COMPANY,  Plff .  in  Err^ 

V. 

L.  J.  ANDERSON. 

Florida  Supreme  Courts  June  80,  i920, 
(_  Fla.  — ,  86  So.  629.) 

Automobile  -—  dangerous  agrency. 

1.  A  motor  vehicle  operated  on  the  public  highways  is  a  dangerous 
instrumentality,  and  the  owner  who  intrusts  it  to  another  to  operate  is 
liable  for  injury  caused  to  others  by  the  negligence  of  the  person  to  whom 
it  is  intrusted. 

{See  note  on  this  question  beginning  on  page  270.] 

Master  and  servant  —  managemoit 
of  dangerous  agency  —  liability. 

2.  The  servant  is  empowered  by  the 
master  to  discharge  certain  duties, 
and  it  is  incumbent  upon  him  to  exer- 
cise the  same  care  and  attention 
Thich  the  law  requires  of  the  master; 
and,  if  that  care  and  attention  be 
about  the  management  and  custody  of 
dangerous  appliances,  the  master  can- 
not shift  the  responsibility  connected 
with  the  custody  of  such  instruments 
to  the  servant  to  whom  they  have  been 
intrusted,  and  escape  liability  there- 
for. This  rule  arises  from  the  abso- 
lute duty  which  is  owing  to  the  public 
br  Uiose  who  employ  in  their  business 
dangerous  agencies  or  appliances,  en- 
gines, or  instruments,  liable,  if  negli- 
gently managed,  to  result  in  great 
damage  to  others. 

[See  18  R.  C.  L.  789-791.] 

ADtonobile  —  owner's  liability  for  in- 
jury. 

3.  An  automobile  operated  upon  the 
public  highways  being  a  dangerous 
machine,  its  owner  is  responsible  for 
tbe  manner  in  which  it  is  used,  and 
bis  liability  extends  to  its  use  by  any- 
one with  his  knowledge  or  consent. 

[See  2  R.  C.  L.  1190,  1198;  18  R.  C. 
U  790.  8ia-«16.] 


Headnotes  1-6,  by  Bbownb,  Ch.  J. 


Highways  —  use  of  motor  vehicles  — 
police  power. 

4.  -  The  legislature,  under  its  police 
power  to  protect  the  public  from 
dangerous  instrumentalities  using  the 
highways,  has  imposed  rigid  re- 
straints, regulations,  and  restrictions 
upon  the  use  of  motor  vehicles,  thus 
recognizing  the  danger  from  their  op- 
eration which  makes  owners  liable  in 
damages  under  the  doctrine  of  re- 
spondeat superior  as  applied  to 
dangerous  agencies. 

[See  2  R.  C.  L.  1171;  18  R.  a  L. 
789-791.] 

Automobile  —  statutory  status. 

5.  Chapter  7275,  Acts  1917,  treats 
the  automobile,  when  operated  on  jthe 
public  highways,  as  a  dangerous  in- 
strumentality, so  as  to  require  special 
regulation  and  control  under  the  po- 
lice power,  and  it  is  not  divested  of  its 
dangerous  character  in  an  action  for 
damages  caused  by  the  negligence  of 
the  operator,  who  is  using  the  car 
with  the  owner's  knowledge  or  con- 
sent. 

Master  and  servant  —  mismanage- 
ment of  dangerous  agency  —  Ua- 
InUty. 

6.  In  intrusting  a  sericrant  with  a 
highly  dangerous  agency,  the  master 
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puts  It  in  his  servant's  power  to  mis- 
manasre  it,  and  as  long  as  it  is  in  his 
custody  or  control  under  such  author- 
i^,  the  master  is  liable  for  any  injury 
committed  through  the  servant's  neg- 
ligence. 

[See  18  R.  C.  L.  789,  790.] 
Ai^eal  —  effect  of  nUing  on  second 

appeaL 

7.  A  ruling  reversing  a  judgment 
for  defendant  on  the  ground  that 


there  is  substantial  evidence  to  sup- 
port the  plaintiffs  case  is  binding  on 
a  second  appeal,  where  the  evidence 
is  substantially  ttie  same. 

[See  2  R.  C.  L.  223-225.] 
Negligence  —  instoumentality  dan- 
gerous per  se. 

8.  An  instrumentality  is  dangerous 
per  se  if  it  may  inflict  injury  without 
the  immediate  application  of  human 
aid. 


(Ellis  and  West,  J  J.,  dissent.) 


Error  to  the  Court  of  Record  for  Escambia  County  (Jones,  J.)  to  review 
a  judgment  in  favor  of  plaintiff  in  an  action  brou^t  to  recover  damages 
for  personal  injuries  alleged  to  have  been  caused  by  the  negligent  opera- 
tion of  defendant's  automobile.  Affirmed, 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Watson  A  Pasco^  for  plain-    dangerous  to  be  used  on  the  public 


tiff  in  error: 

Where  the  driver  of  the  car  at  the 
time  of  the  accident  was  acting  exclu- 
sively for  his  own  personal  ends, 
whether  his  business  or  his  pleasure, 
the  owner  is  not  responsible.  Where 
he  is  acting  both  about  his  own  busi- 
ness and  his  master's  business,  it  is 
for  the  jury  to  determine  whether  he 
has  so  far  abandoned  the  business  of 
the  master  as  to  release  the  master 
from  liability. 

McEiernan  v.  Lehmaier,  86  Conn. 
Ill,  81  Atl.  969;  Cohen  v.  Meador,  119 
Va.  429.  89  S.  B.  876;  Brinkman  v. 
Znckerman,  192  Mich.  624,  169  N.  W. 
316;  Gardiner  v.  Solomon,  200  Ala. 
116,  L.R.A.1917F,  381,  75  So.  621; 
Steffen  v.  McNaughton,  142  Wis.  49, 
26  L.R.A.(N.S.)  382,  124  N.  W.  1016, 
9  Ann.  Cas.  1227;  Fleischner  v.  Dui> 
gein,  207  Mass.  435,  33  L.R.A.(N.S.) 
79,  93  N.  E.  801,  20  Ann.  Cas.  1291; 
Hartley  v.  Miller,  165  Mich.  115,  33 
L.R.A.CN.S.)  81,  130  N.  W.  336,  1  N. 
C.  C.  A.  126;  Reilly  v.  Connable,  214 
N.  Y.  686,  L.R.A.1916A,  967,  108  N.  E. 
868,  Ann.  Cas.  1916A,  666;  Danforth 
V.  Fisher,  76  N.  H.  111.  21  L.R.A. 
(N.S.)  93,  139  Am.  St.  Rep.  670,  71 
Atl.  586;  Ludberg  v.  Barghoom,  73 
Wash.  476,  131  Pac.  1165;  Berry,  Au- 
tomobiles, §§  601,  602. 

The  obligation  upon  an  owner  of  an 
automobile  to  have  it  "properly  oper- 
ated when  it  is  by  his  authority  on 
the  public  highway"  extends  no  fur- 
ther than  to  render  an  owner  liable 
who  puts  an  incompetent  or  reckless 
driver  in  cBarge.  or  who  permits  a 
nachioe  ftnown  to  be  defective  and 


highway. 

Gardiner  v.  Solomon,  200  Ala.  116, 
L.R.A.1917F,  384,  76  So.  621;  Farns- 
worth  v.  Tampa  Electric  Co.  62  Fla. 
166,  57  So.  233. 

Messrs.  Blount  &  Blount  &  Carter 
also  for  plaintiff  in  error. 

Messrs.  F.  W.  March  and  Scott  IL 
Loftin,  for  defendant  in  error: 

A  ruling  of  the  appellate  court  that 
certain  evidence  was  sufficient  to  en- 
title plaintiff  to  go  to  the  jury  is  con- 
clusive on  the  second  appeal  of  the 
same  case,  presenting  substantially 
the  same  evidence. 

Masterson  v.  Chicago,  R.  I.  &  P.  R. 
Co.  58  Mo.  App.  672;  Costigan  v. 
Michael  Transp.  Co.  38  Mo.  App.  219. 

Where  the  new  evidence  introduced 
on  the  second  trial  does  not  appear  to 
have  made  any  substantial  change  in 
the  case,  the  former  decision  will  con- 
trol, notwithstanding  such  additional 
evidence. 

Landis  v.  Wolf,  119  111.  App.  88; 
Cowles  v.  Chicago,  R.  I.  &  P.  B.  Co. 
—  Iowa,  — ,  88  N.  W.  1072. 

A  decision  of  the  supreme  court  on 
a  prior  appeal,  that  the  evidence  on 
a  particular  issue  was  sufficient  to 
justify  submission  to  the  jury,  is  con- 
clusive on  a  subsequent  appeal. 

Southern  Mut.  Ins.  Co.  v.  Hudson, 
116  Ga.  638,  42  S.  E.  60;  Chesapeake 
&  0.  R.  Co.  V.  Judd,  106  Ky.  364.  50 
S.  W.  639;  Texas  &  P.  R.  Co.  v.  Shoe- 
maker, —  Tex.  Civ.  App.  — ,  81  S.  W. 
1019;  Crooker  v.  Pacific  Lounge  & 
Mattress  Co.  34  Wash.  191,  75  Pac. 
632;  Klatt  v.  N.  C.  Foster  Lumber  Co. 
97  Wis.  641.  73  N.  W.  663;  Wnnder^ 
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(—  Flo.  — , 

lich  V.  Palatine  Ins.  Co.  116  Wis.  609, 
92  N.  W.  264 

A  raling  of  the  appelUte  court  that 
the  evidence  is  sufficient  to  c&rry  the 
cue  to  the'  ju^  is  the  law  of  the  case, 
and  eonetnsive  upon  a  subsequent  ap- 
petl  froqi  a  judgment  supported  by 
sDbstaiitially  the  same  OTidence  as 
«u  before  the  court  on  the  prior  ap- 


GUa  Valley.  G.  ft  N.  R.  Co,  v.  Lyon, 
9  Ariz.  218,  80  Pac.  337,  affirmed  in 
303  U.  S.  466,  61  L.  ed.  276,  27  Sup.  Ct. 
Bep.  145;  Washington  &  6.  R.  Co.  v. 
Ad&ma,  11  App.  D,  C.  896;  Anderson 
Carriasi  Co.  r.  Pungs,  140  Mich.  437, 
103  N.  W..B89;  Todd  v.  Houghton.  69 
N'eb.  638;  81-  N.  W.  508;  Cunningham 
T.  Nilson.  84  N.  Y.  Supp.  669. 

Oo  a  'second  appeal,  instructions 
wliich  are  izL  accordance  with  the  law. 
as  declared  on  the  first  appeal  wUt  not 
bereviewied.  v 

liMwvUle  ft  N.  R.  Go.  V.  Blair.  12 
Kf.  L  Rep.  294;  Nelson  t.  Walbtce, 

57  Mo.  Aijp.  397» 

Instructions  which  would  otherwise 
woA  a  reversal'  cannot  have  that  ef- 
fect where  they  are  framed  in  accord- 
ance with  the  views  expressed  by  the 
awielkte  court'on  a  former  appeal. 

Feart  AiAbroae,  34  Moi  App.  360; 
Hwnba  v.  Corbin,  34  Mo.  App.  393. 

Whten/a, servant  receives  permission 
to  ose  ;  his  master's  vehicle  pp  a 
journey  which  he  desires  to  make, for 
hu  own  purpose,  and  at  the  same  time 
ajreea  to  perform,  during  the  jour- 
ney, sAmfc  Set  on  behalf  of  his  master, 
the  responsibility  of  the  master  for 
the  negligence  of  the  servant  in:  re- 
of  .the  Yohicle  during  the'  jour- 
■u^  }9  ordinarily  a  matter  to  be 
fcteririined.by  the  jury,  upon  a  con- 
sideration oi  the  whole  evidence. 

Ubatt,  Mast.  &  S.  p.  6965,  §  2300; 
Connack  T.  Digby,  Ir.  Rep.  9  C.  L. 
557;  Haywood  v.  Hamm,  77  Cofan.  168. 

58  AIL  696. 

Browne;  Cli.  J.,  delivered  the 
"Jpinion-of  t)i'e  court: 

This  ia;aii  action  by  Louis  J.  An- 
against  the  Southern  Cotton 
Compai^  for  personal  injuries 
caused  hy,  the  negligent  operation  ot 
an  autoijidbile  belonging  to  th6 
Southern  Ck>tton  Oil  Company. 

The;  ease  la  before  the  court  for 
the  second  time.  ,  . 

On  the.  first  htoring  Anderson* 
Hie  plaintiff  bdbw^  brought  Writ  of 

16  A.L.R.— 17. 
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error  to  teat  the  rtiling  of  the  trial 
judge  in  directing  a  verdict  for  the 
defendant.  This  we  held  was  error, 
and  the  judgment  was  reversed  on 
that  ground.  Anderson  v.  Southern 
Cotton  Oil  Co.  73  Fla.  482,  L.R.A. 
1917E,  715,  74  So.  975. 

On  a  retrial  of  the  cause  the  plain- 
tiff obtained  a  verdict  and  judgment 
for  $7,500  with  interest,  and  th«  de- 
fendant ia  here  on  writ  of  error, 
complaining  that  the  evidence  Was 
insufficient  to  sustain  the  verdi(it, 
and  of  itilings  of  the  court  on-  the 
evidence,  and  of  certain  instructions 
given  on  request  of  the  plaintiif 
'  The  defendant  in  error  conftends 
that,  as  this  court  reversed  the 
former  judgment  on  the  ground 
that  there  was  substantial  evldekice 
tending  to  prove  the  issue^  We  are 
bound  by  tluit  as  the  law  of  the  case, 

ahd  should  not  dis-  Appeai-nr^t 
turb  the  rulmg  of  iuung  op 
the  trial  judge  on  "•^T^* 
the  sufficiency  of  the  evidence  to 
snp^KHrt  the  verdict  rendered,  on  the 
second  trials  wiiere'  the  testlm<B4^  is 
sobstantiailyi  the  same -as  oh  the 
first.  « 
.  The  mie  contended  for  in  that 
pfotK»sition  is  supported  b^  strong 
authority.  In  Pleasants  Vi  Fant,  22 
Wall.' 116,  22  L.  ed.  780,rit  is-thus 
stated:  "In  the  discharge  of  this 
duty  it  is  the  province  bf  the  court, 
either  before  or  after  the  vdrdict,  to 
decide  whether  the  plaintiff  has 
given  evidence  sufficient  to'  support 
or  justify-  a  verdict  in  his  favor. 
Not  whether,  on  all  the  evidence;  the 
preponderating  weight  is^in  hia  fa- 
vor-r^hat  is  the  business  of  the 
jury.;,  but,  concedKng  to:  all  the  evi- 
dence offered  the  greatest  probative 
force  which,  according  to  the- law  of 
evidence,  it  is  fairly  entitled  to,  is  it 
sufficient  to  justify  a  verdict?  If  it 
does  not,  then  it  is  the  duty  of  the 
court,  after  a  verdict,  to  set  it  aside 
and  grfant  a  new  trial..;  Must  the 
court  go  through  the  idle  ceremony 
in  suOh  a  case  of  submitting  to  the 
jury  the  testimony  on  which  plain- 
tiff relies,  when  it  is  clear  to  the  ju- 
dicial mind  that,  if  the  jury  should 
find'  a.'  verdict'in  favor  of'plaintiff. 
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that  verdict  would  be  set  aside  and  a 
new  trial  had?  Such  a  proposition 
is  absurd;  and  accordingly  we  hold 
the  true  principle  to  be  that,  if  the 
court  is  satisfied  that,  conceding  all 
the  inferences  which  the  jury  could 
justifiably  draw  from  the  testimony, 
the  evidence  is  insufficient  to  war- 
rant a  verdict  for  the  plaintiff,  the 
court  should  say  so  to  the  jury." 

In  Wilson  v.  Jemigan,  57  Fla.  277. 
49  So.  44,  the  distinction  is  drawn 
between  the  duty  of  the  court  on  a 
motion  to  direct  a  verdict,  where 
there  is  evidence  tending  to  prove 
the  issue,  and  the  denial  of  a  motion . 
,to  set  aside  the  verdict  on  the 
'ground  of  the  insufiSciency  of  the 
testhnony  to  support  it.  The  court 
said :  'The  first  assignment  is  based 
upon  the  overruling  of  the  motion 
for  a  new  trial,  while  the  seventh  is 
based  upon  the  refusal  of  the  trial 
court  to  instruct  or  direct  the  jury 
to  return  a  verdict  in  favor  of  the 
plaintiffs,"  and  held  that  the  re- 
quest for  a  directed  verdict  in  favor 
of  the  plaintiffs  "was  jBPoperly  re- 
fused"— citing  German  American 
Lumber  Co.  v.  Brock,  55  Fla.  577,  46 
So.  740;  Starks  v.  Sawyer,  56  Fla. 
596.  47  So.  513;  McKinnon  v.  John- 
son, 67  Fla.  120, 48  So.  910. 

The  case  being  submitted  to  the 
jury,  a  verdict  was  rendered  for  de- 
f^dant,  and  this  court  reversed  the 
judgment,  because  the  trial  judge 
refused  to  set  it  a^de  on  the  ground 
that  the  evidence  was  insufficient  to 
warrant  the  jury  in  &iding  a  verdict 
for  the  defendant. 

Thus  the  court  approved  the  rul- 
ing of  the  trial  court,  refusing  to  di- 
rect a  verdict  for  the  plaintiffs,  and 
reversed  the  judgment,  because  he 
denied  the  motion  to  set  aside  the 
verdict  on  the  ground  that  "the  evi- 
dence adduced  was  not  sufficient  to 
warrant  the  jury  in  returning  a  ver- 
dict for  the  defendant." 

This  court  has  endeavored  in  sev- 
eral cases  to  point  out  the  distinc- 
tion between  what  is  essential  on 
motion  to  direct  a  verdict,  and  on 
motion  to  set  aside  a  verdict  because 
the  evidence  is  insufficient  to  sup- 
port it.  The  distinction  is  s»robably 
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as  clear  as  language  is  capable  of 

showing  so  shadowy  a  difference, 
but  it  is  the  frequent  cause  of  con- 
tention before  this  court,  and  the 
trial  judges  are  often  lost  in  its 
mazes. 

What  this  court  has  said  on  this 
subject  can  be  found  in  Carney  v. 
StringfeUow,  73  Fla.  700, 74  So.  866; 
Gravette  v.  Turner,  77  FIb^  811,  81 

So.  476. 

It  is  not  necessary  to  consider  the 
assignments  of  error  separately,  as 
this  case  must  be  decided  on  a  doc- 
trine that  disposes  of  all  of  them 
adversely  to  the  plaintiff  in  error. 

It  is  conceded  by  the  i^^tiff  in 
error  that  the  negligence  of  the  driv- 
er of  the  automobile  that  caused  tiie 
injury  to  the  defendant  in  error  is 
established,  and  the  only  issue  is  the 
responsibihty  of  the  Southern  Cot- 
ton Oil  Company  for  this  negligence. 
This  responsibility  must  be  meas- 
ured by  the  obligation  resting  on  the 
master  or  owner  of  an  instndnental- 
ity  that  is  peculiarly  dangerous  in 
its  operation,  when  he  intrusts  it  to 
another  to  operate  on  the  public 
highways. 

The  rule  is  not  a  new  <me,  and,  far 
from  being  the  enunciation  of  "a  ju- 
dicial statute,"  as  intimated  by 
counsel  for  plaintiff  in  error,  it  is 
but  the  application  of  an  old  and 
well-settled  principle  to  new  condi- 
tions. The  rule  is  thus  stated  in 
Pollock  on  Torts,  506:  The  law 
takes  notice  that  certain  things  are 
a  source  of  extraordinary  risk,  and 
a  man  who  exposes  his  n^ghbor  to 
such  a  risk  is  held,  although  his  act 
is  not  of  itself  wrongful,  to  insure 
his  neighbor  against  any  consequent 
harm  not  due  to  some  cause  beyond 
human  foresight.  .  <  .  Some- 
times the  term  'consummate  eare*  is 
used  to  describe  the  amount  of  cau- 
tion required,  but  it  is  doubtful 
whether  even  this  be  strong  enough. 
At  least,  we  do  not  know  of  any 
English  case  of  this  kind  (not  fall- 
ing under  some  recognized  head  of 
exception)  where  unsuccesafal  dili- 
gence on  the  defendanlfs  part  was 
held  to  exonerate  him.  .  .  .  This 
amounts  to  saying  tiiat,  in  dealing 
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with  a  dangerous  instrument  of  this 
kind,  the  only  caution  that  will  be 
held  adequate  in  point  of  law  is  to 
abolish  ito  dangerous  character  alto- 
gether." 

It  is  true  that,  in  the  early  de- 
vdoimient  of  this  very  salutary  doc- 
trine, the  dangerous  agencies  con- 
sisted largely  of  fire,  flood,  water, 
and  poisons.  In  Dixon  v.  Bell,  5 
Uaule  &  S.  198,  105  Eng.  Beprint, 
1023, 1  Starkie,  287, 17  Revised  Bep. 
308,  19  En^.  Bui.  Cas.  26,  Lord  El- 
lenborough  extended  the  doctrine  to 
mdude  loaded  firearms.  With  the 
discovery  of  high  explosives,  they 
were  put  in  the  same  class.  As  con- 
ditions changed  it  was  extended  to 
include  other  objects  that  common 
knowledge  and  common  experience 
proved  to  be  as  potent  sources  of 
danger  as  those  embraced  in  the 
eariier  classifications.  The  underly- 
ing principle  was  not  changed,  but 
other  agencies  were  included  in  the 
classification.  Among  them  are  lo- 
comotives, push  cars,  street  cars, 
etc,  and  it  is  now  well  settled  that 
these  come  within  the  class  of  dan- 
gerous agencies,  and  the  liability  of 
the  mastet  is  determined  by  the  rule 
applicable  to  them.  The  reasons  for 
putting  these  agencies  in  the  class 
of  dangerous  in. 
strumentahties  ap- 
■■*'*'*  ply  with  equal,  if 

not  greater,  force,  to  automobiles. 

This  is  recognized  in  the  case  of 
Weil  v.  Kreutzer,  134  Ky.  563,  text 
567, 24  L.RJ^.(N.S.)  557,  121  S.  W. 
472:  "An  automobile  is  nearly  as 
deadly  as,  and  much  more  dangerous 
than,  a  street  car,  or  even  a  railroad 
car.  These  are  propelled  along  fixed 
rails,  and  all  that  the  traveling  pub- 
Be  has  to  do  to  be  safe  is  to  keep  oft 
the  trades;  but  the  automobile,  with 
nearly  as  great  weight  and  more 
npidity,  can  be  turned  as  easily  as 
can  an  individual,  and  for  this  rea- 
son is  far  more  dangerous  to  the 
tnvehng  public  than  either  the 
street  car  or  the  railway  train." 

The  discussion  of  this  question  in 
Nashville  &  C.  B.  Co.  v.  Stames,  9 
fieiak.  62,  24  Am.  Bep.  296,  is  en- 
li^tening  in  this  connection.  There 
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the  court  said:  "It  was  the  estab- 
lished doctrine  of  the  common  law 
that  the  master  is  not  liable  for  the 
torts  of  the  servants  not  committed 
in  tiie  line  of  the  master's  service,  or 
with  his  assent  or  ratification.  This 
doctrine  has  been  greatly  modified 
as  applied  to  railroad  companies,  on 
account  of  the  absolute  necessity 
for  more  stringent  rules  for  the  pro- 
tection of  lifd  and  property-  against 
the  perils  of  the  steam  engine  and 
its  capacity  for  mischief." 

In  Black  v.  Bock  Island,  A.  &  L. 
B.  Co.  125  La.  101,  26  L.B.A.(N.S.) 
166,  51  So.  82,  the  court  said :  "The 
right  to  operate  a  steam  locomotive 
on  or  across  a  street  in  a  town  in- 
volves the  use  of  an  agency  highly 
dangerous  to  life,  Uml:^  and  prop- 
erty, and  the  responsibility  for  the 
exercise  of  such  right  cannot  be 
shifted  by  the  corporation  in  which 
it  is  vested  to  the  person  who,  by  its 
authority,  actually  exercises  it." 

Says  the  Supreme  Court  of  the 
United  States :  "The  intrusting 
such  a  powerful  and  dangerous  en- 
gine as  a  locomotive,  to  one  who 
will  not  submit  to  control,  and  ren- 
der implicit  obedience  to  orders,  is 
itself  an  act  of  negligence,  the 
'causa  causans'  of  the  mischief; 
while  the  proximate  cause,  or  the 
ipsa  negligentia  which  produces  it, 
may  truly  be  said,  in  most  cases,  to 
be  the  disobedience  of  orders  by  the 
servant  so  intrusted.  If  such  diso- 
bedience could  be  set  up  by  a  rail- 
road company  as  a  defense,  when 
charged  with  negligence,  the  reme- 
dy of  the  injured  party  would  in 
most  cases  be  illusive,  discipline 
would  be  relaxed,  and  the  danger  to 
the  life  and  limb  of  the  traveler 
greatly  enhanced.  Any  relaxation 
of  the  stringent  policy  and  princi- 
ples of  the  law  affecting  such  cases 
would  be  highly  detrimental  to  the 
public  safety."  Philadelphia  &  B. 
B.  Co.  V.  Derby,  14  How.  468,  14  L. 
ed.  502,  10  Am,  Neg.  Cas.  602. 

On  the  subject  of  a  locomotive  be- 
ing a  dangerous  agency,  see  also 
Duggins  V.  Watson,  15  Ark.  118,  60 
Am.  Dec.  560;  Nashville  &  C.  B.  Co. 
V.  Stames,  supra ;  Bittle  v.  Camden 
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&  A.  R.  Co.  55  N.  J.  L.  615,  23 
L.R.A.  28S,  28  Atl.  305;  Kerwliack- 
er  V.  Cleveland,  C.  &  C.  R.  C6.  3 
Ohio  St.  172,  62  Am.  Dec.  246; 
Texas  &  P.  R.  Co.  v.  ScoviUe,  27 
L.R.A.  179,  lb  C.  C,  A.  479,  23  0. 
,S.  Apij;  506,  62  Fed.  730;  Barmore 
V.  Vicksb^rg,  S.  &  P.  R.  Co.  85  Miss. 
426,  To  L:R.A.  627,  38  So.  210,  8 
Ann.  iCas.  5^4. 

A  push  car  operated  on  a  railroad 
track  h^s  been  held  to  Ue  a  danger- 
ous ai^eiicy  in  Salisbury  v-  Erie.  R. 
Co.  66  N.;^.  t!' 233,  55  L.R.A.  578, 
88  Am.  St.,  Rep- .480,  50  Atl..  117, 
10  Am;  Nei.  Rep;  584;  and  in  Dan- 
beck  V.'  New  Betsey  Traction  Co.  57 
N.  J.  L:  463,  31  Atl.  1038,  5  Am. 
Neg.  Cis.  41,  a  street  car  was  held 
to  be  ^  "machine  of  highly  danger- 
ous c]^arapter." 

In  U  foi'mer  decision  of  this  cause 
by  ttfiS.cburt  we  said:  "The  owners 
of  automobiles  in  this  state  are 
bound '  ttf  'o'bsierve  statutory  regula- 
tions of  theJi*  use,  and  assume  lia- 
bility' ComT^iQiisurate  with  the  dan- 
gers tfo .  whicn,  the  owneri3  or  their 
agen^*/ subject  others  in  using  the 
autom'dbiles  on  the  public  highway. 
The  principles  of  the  common  .law 
^o  not  pmnit  the  owner  of  an  in- 
slTumeHtality  that  is  not  dangerous 
per  se,  but  is  peculiarly  dangerous 
in  its  operation,  to  authorize  an- 
other to.  use  such  instrumentality 
on  th6;  public  highways  without  im- 
posing upon  such 
ttTiSryJlSf^  "owner  liability  for 
negligent  use.  The 
liability  grows  oot  of  the  obligation 
of  the  owner  to  have  the  vehicle, 
that  13  not  inherently  dangerous  per 
se,  btit  pecilliarly  dangerous  in  its 
use,  properly  operated  when  it  is  by 
his  authority  on  the  public  high- 
way. In  view  of  the  dangers  inci- 
dent to  the  operation  of  automo- 
biles, and  of  the  duties  and  obliga- 
tions of  the  owners  of  motor  vehi- 
cles under  the  statutes  of  the  state, 
it  could  not  be  said  that,  on  the 
facts  of  this  case,  no  question  was 
made  ^or  the  jury  to  decide."  An- 
derson v.  Southern  Cotton  Oil  Co. 
73  Fla.  432,  LJIJV.1917E,  715,  74 
So.  97?. 


The  distinction  there  drawn  was 
;  that  an  automobile,  like  a  locomo- 
^  tive  or  a  trolley  car,  has  no  inherent 
'  elements  of  danger,  but  that  it  is 
peculiarly  dangerous  in  its  opera- 
tion and  use  on  the  public  high* 
ways. 

Much  confttfllon  has  resulted  from 
the  use  by  the  courts  and  text-writ- 
ers of  a  term  so  inadequate  and 
unfit  as  "dangerous 
per  se"  in  discuss-  SSt^^Mitr 
ing  the  liability  of  JS^^ST*" 
the  owner  of  an  in- 
strumentality that  is  peculiarly  dan- 
gerous in  its  operation,  who  permits 
another  to  run  it  on  the  public 
streets  and  highways. 

Wild  animals  and  high  explosives 
are  dangerous  per  se;  that  is,  they 
may  inflict  injury  without  the  im- 
mediate application  of  human  aid  or 
instrumentality.  Neither  a  locomo- 
■  tive,  a  trolley  car,  nor  an  automobile 
is  dangerous  per  se — by  or  througa 
itself — in  that  neither  can  inflict  ii^ 
jury  to  a  perscm  except  by  its  use  or 
operation.  A  locomotive  in  the 
roundhouse,  a  trolley  car  in  the 
bam,  an  automobile  in  a  garage,  are 
almost  as  harmless  as  canary  birds ; 
but,  in  operation,  they  are  danger- 
ous instrumentalities,  and  the  mas- 
ter who  intrusts  tiiem  to  another  to 
operate — ^the  one,  on  its  right  of 
way ;  the  others,  on  the  public  high- 
ways— cannot  exonerate  himself 
from  liability  for  injury  caused  to 
others  by  the  negligence  of  those  to 
whom  they  are  mtrusted. 

As  said  in  Barmore  y,  Vicksburg, 
S.  &  P.  R.  Co.  supra:  "The  servant 
is  empowered  by  the  master  to  dis- 
charge certain  duties,  and  it  is  in- 
cumbent upon  him  to  exercise  the 
same  care  and  attention  which  the 
law  requires  of  the 
master;  and  if  that 
care  and  attention  ?^|^^""*  •* 
be  about  the  man-  "^^gj- 
agement  and  cus-  ' 
tody  of  dangerous  appliances,  the 
master  cannot  shift  the  responsi- 
bility connected  with  the  custody  of 
such  instruments  to  the  servant  to 
whom  they  have  been  intrusted,  and 
escape  liability  therefor.  This  rule 
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arises  from  the  absolute  duty  which 
is  oving  to  the  public  by  those  who 
employ  in  their  business  dangerous 
agencies  or  appliances,  engine^  or 
instruments,  liable,  if  negligently 
managed,  to  resiUt  in  great  damage 
to  others." 

We  are  not  unmindful  that  a 
goodly  number  of  courts  lay  down  a 
different  rule,  but  their  conclusions 
are  not  persuasive,  because  they 
ignore  the  dangerous  character  of 
tite  automobile  as  operated  on  the 
public  highways,  and  treat  it  as  a 
machine  at  rest. 

Huddy,  on  Automobiles,  §  86, 
says:  ^t  is  believed  to  be  a  com- 
mon opinion  among  many  that  the 
automobile  constitutes  a  dangerous 
machine,  and  that  the  operation  of 
the  motor  veliicle  on  the  public 
tiioroughfare  is  necessarily  hazard- 
oca." 

This,  he  says,  "is  a  mistaken 
view.'*  It  is  rather  dogmatic  to  set 
up  one*s  individual  opinion  against 
the  "common  opinion  among  many/' 
on  a  subject  on  which  the  "many" 
are  cai^ble  of  forming  an  intelli- 
gent opinion.  It  is  also  difficult  to 
anderstand  why  some  courts,  in  de- 
ciding whether  or  not  an  automobile 
is  a  dangerous  machine,  which,  after 
all,  must  be  determined  by  common 
knowledge,  based  upon  general  ex- 
perience, should  announce  an  opin- 
ion at  variance  with  "the  common 
opinion  among  many." 

A  judicial  opinion  on  established 
facts  and  well-known  conditions, 
counter  to  the  common  opinion  of 
the  many  on  the  same  subject,  is 
persuasive  only  to  those  who  desire 
to  accept  the  unreasonable  and  re- 
ject the  obvious. 

,  The  quoted  passage  from  Huddy 
is  found  in  all  the  editions  of  his 
woriE,  but  the  first  edition  contains 
the  data  upon  which  he  bases  his 
opinion  that  the  automobile  is  "not 
a  dangerous  agency,"  that  is 
omitted  in  all  later  editions.  He 
ays:  "As  bearing  on  this  question, 
it  has  heea  stated  by  authority  that 
out  of  a  total  of  3,482  deaths  re- 
ported to  the  coroner's  office  in  the 
Qty  of  Chicago  for  the  year  1905, 


)IL  CO.  V.  ANDERSON.  261 

88  8o.  6IS.) 

only  5  were  caused  by  automobiles. 
For  every  death  caused  by  an  Auto- 
mobile in  the  city  of  Chicago  there 
were  more  than  70  deaths  caused  by 
railroad  accidents."    [pp.  15',  16.] 

That  was  in  1905.  In  its  yeekly 
News-letter  of  March  .22d  the 
National  Safety  Council,  aii  organi- 
zation that  is  doing  a  vast  work  to 
prevent  accidental  injuries  in  the 
United  States,  gives  what  i>{u'ports 
to  be  figures  from  reports  fr6m  the 
coroner,  showing  fatal  accidents  in 
Cook  county,  as  follows:'.  In  1918, 
automobiles,  374,  railroads,  318,  and 
street  cars,  146;  in  1919, .'automo- 
biles 420,  railroads  208,  street  cars, 
132.  Thus  in  1918  there  were  56 
more  deaths  from  auiomobiles^  than 
from  railroads,  and  in  Idld  there 
wei«  212  more  deaths  itoia  automo- 
bile accidents  than  from  railroads, 
and  83  more  than  from'  railroads 
and  street  cars  combined.'  From 
1905  to  1920  the  number  of'  deaths 
from  railroad  accidents  diminished 
from  about  350  to  209,  while  in  the 
same  period  deaths  from  automo- 
biles, increased  from  5  to  420. 

The  United  States  Census  Bureau 
in  its  bulletin  published  February  2, 
1920,  places  the  number  of  deaths  in 
the  United  States  in  1916  from  "au- 
tomobile accidents  and  injuria,"  at 
7,525, — a  close  second  to  '  deaths 
from  "railroad  accidents  &nd  inju- 
ries," which,,  during  the  '  same 
period,  were  8,610,  and- inom' than 
three  times  as  many  aB  those  icaused 
by  "street  car  accidents,"  which 
were  only  2,366. 

The  Census  Bureau  makes  this 
comment  on  automobile  accidents: 
"Deaths  from  automobile  accidents 
and  injuries  in  1918  totaled  7,625,  or 
9.2  per  100,000  popuIati<MK'  '  This 
rate  has  risen  rapidly  from  year  to 
year/ which  strongly  suggests  the 
need  for  better  trafffc  regulations 
and  better  enforcement'  t)f  tiboise  we 
now  have." 

The  National  Safety  Council  has 
this  to  say: 

"The  fdllowing  three'  facts  em- 
ph^Izfe  the  seriousness  of  'slutomo- 
bile  "hazards: 

"1.  In  1919  there  were  'approxi- 
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mately  one  half  as  many  people 
killed  by  this  one  machine  alone  as 
were  killed  accidentally  in  all  in- 
dustries, mines,  and  railroads. 

**2.  While  the  industrial  hazards 
are  coming  under  control  and 
methods  of  prevention  are  pretty 
well  standardized,  accidental  deaths 
on'  the  streets  are  mounting  by  leaps 
and  bounds*  and  very  little  has  been 
done  to  date  in  the  way  of  a  organ- 
ized effort  to  control  liiis  hazai^. 

"3.  Whereas  only  a  portion  (pos- 
sibly one  fourth)  of  the  total  pop- 
lation  in  the  United  States  is  ex- 
^sed  to  the  hazards  of  industry, 
practicaUy  every  man,  woman,  and 
diild,  the  moment  they  leave  their 
doors»  are  exposed  to  the  automo- 
bile hazards." 

"We  say  the  automobile  has  be- 
come the  most  deadly  machine  in 
America,  because  the  mortality  re- 
port of  the  Census  Bureau  and  sta- 
tistics being  received  daily  by  the 
National  Safety  Council  indicate 
that  during  recent  years  automobile 
accidents  have  resulted  in  approxi- 
mately one  half  the  number  of 
deaths  caused  by  industrial  acci- 
dents of  all  sorts.  In  Chicago,  420 
persons  were  killed  in  automobile  ac- 
cidents during  1919;  in  Cleveland, 
136 ;  in  St.  Louis,  97 ;  in  the  borough 
of  Manhattan,  New  York.  191  chil- 
dren under  fifteen  years  of  age  were 
killed  by  automobiles,  and  in  Great- 
er New  York,  677  persons  were 
killed  by  automobiles  in  one  year. 
In  Rochester,  New  York,  as  many 
deaths  were  caused  by  automobile 
awidents  as  by  street  cars,  rail- 
roads, and  industrial  accidents 
combined.  Even  more  alarming 
than  these  statistics  is  the  fact  that, 
in  ahnost  every  case,  a  comparison, 
year  by  year,  of  the  number  of  auto- 
mobile deaths  and  the  number  of  au- 
tomobiles in  use,  indicates  that  the 
deaths  are  increasing  in  almost  ex- 
act mathematical  ratio  with  the  in- 
crease in  number  of  automobiles." 

However  cleverly  the  courts  may 
state  the  reasons  why  they  think 
tiie  automobile  in  operation  on  the 
Streets  and  highways  is  not  a  dtuo- 
gerouB  instnmientality  or  agency, 


these  statistics  afford  a  complete 
refutation. 

In  view  of  the  greatly  increased 
number  of  deaths  from  automobile 
accidents  since  Mr.  Huddy,  in  his 
first  edition,  gave  the  statistics  upon 
which  he  based  his  conclusion  that 
the  automobile  in  operation  on  the 
public  highways  is  not  a  dangerous 
machine,  his  dictum  loses  whatever 
weight  it  might  have  had,  and  sug- 
gests the  inquiry  why  he  adheres 
to  it. 

Perhaps  a  reply  to  this,  and  to  the 
distinction  sought  to  be  drawn  be- 
tween locomotives  and  automobiles 
as  dangerous  agencies,  may  be 
found  in  Mr.  Babbitt's  work  on  Mo- 
tor Vehicles,  §  322,  where  he  naively 
says:  "An  examination  of  the  cases 
of  the  last  five  years  discloses  that 
the  increasing  popularity  of  motor 
vehicles  has  had  its  effect  on  the 
courts,  with  the  result  that  all  the 
decisions  of  that  period  are  unani- 
mous that  a  motor  vehicle  is  not  in 
the  class  of  dangerous  agencies." 

We  question,  however,  his  prem- 
ises and  his  conclusion^  What  most 
of  the  courts  hold  is  that  it  is  not 
dangerous  "per  se,"  thus  merely  as- 
s^ting  the  obvious,  and  begging  t^e 
question  by  seeking  to  negative 
what  no  one  asserts,  for  we  are  not 
dealing  withi  the  machine  at  rest, 
but  in  operation  on  the  streets  and 
highways. 

Upon  this  proposition  we  quote 
from  Barmore  v.  Vicksburg,  S.  &  P. 
B.  Co.  85  Miss.  426,  70  LJIJV.  627, 
38  So.  210, 3  Ann.  Cas.  594 :  "An  Bi- 
tempt  has  been  made,  in  a  very  few 
illogically  reasoned  cases,  to  draw  a 
distinction  between  instrumentali- 
ties 'dangerous  in  themselves'  and 
those  'dangerous  by  reason  of  im- 
proper use,'  and  confine  the  master's 
liability  to  cases  due  to  mistnanage- 
ment  of  the  former  class  alone.  An 
analysis  will  show  that  the  distine- 
tion  is  more  imaginary  than  real, 
and  too  refined  to  be  of  any  practical 
benefit  as  a  method  of  determining 
legal  responsibility.  The  argument 
has  a  degree  of  plausibility  when 
limited  to  agencies  inherently  dan- 
gerous even  when  most  carefully 
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handled,  Boeh  as  dynamite  and  sim- 
ilar wiMiinces,  as  distinguished 
from  time  of  like  character,  such  as 
gasolene^  naphtha,  and  the  like, — 
unlj  daagerous  when  proper  precau- 
tions are  not  observed;  but  the 
sophistiT  m£  the  argument  becomes 
appsmw  tmd  refutes  itself,  when 
we  come  to  the  consideration  of  dan- 
ffxcm  eegiBes,  machinery,  or  appli- 
anees.  No  ^n>lumce  is  'dansrerous 
of  itself,'  but  practicaUy  every  ap- 
pliance may  become  'dangerous  by 
ifflpn^)er  use.'  Neither  a  locomo- 
Hwe,  |Hle  driver,  electric  or  cable 
car,  automobile,  threshing  machine, 
or  team  and  wagon  is  'dangerous  of 
itsd^'  yet  with  practical  unanimity 
Hie  courts  hold  the  master  liable  for 
damages  caused  thereby,  even 
though  tkt  servant,  who  has  the 
sole  custody  and  control  thereof,  is 
at  the  time  acting  wilfully,  wanton- 
ly, and  in  disob^ence  to  his  mas- 
la's  orders.  And  so,  on  the  other 
hand,  an  ax,  a  crowbar,  a  scythe, 
and  shnilar  implements  in  daily  use, 
are  equally  as  deadly  when  improp- 
erly used;  but  no  court  would  hold 
a  master  liable  for  the  tortious  act 
«f  his  servant  on  the  ground  alone 
that  he  had  intrusted  the  custody  of 
sueh  appliance  to  the  servant.  No 
appliance  when  at  rest  is  'dangerous 
in  itself/  It  is  by  operation  alone 
that  it  becomes  capable  of  causing 
injury.  So,  in  our  opinion,  a  better 
test,  though  probably  not  itself 
without  exceptions,  of  the  master's 
liability,  would  be  whether  the 
agency  or  appliance,  tJie  custody  and 
control  of  which  he  committed  to 
his  servant's  judgment  and  discre- 
tion, was  'dangerous  in  itself,'  or 
Uable  to  inflict  serious  injury  to 
others,  when  operated  in  the  cus- 
tomary method  of  use  and  while  be- 
ing devoted  to  the  purposes  for 
which  it  was  designed.  If  so,  the 
puUie  safety  demands  that  he  shall 
be  answerable  for  the  exercise  of 
his  servant's  judgment.  We  are 
not  without  eminent  authority  for 
this  position :  'Whenever  a  master 
sends  his  servant  out  beyond  his 
own  eye  and  immediate  control,  in 
the  enstady  of  any  species  of  prop- 
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erty  of  the  mast^  which,  anless 
properly  caped  for,  guarded,  and 
used,  is  liable  to  work  injury  to 
■  third  persons,  it  is  neoessarily  a 
part  of  the  duty  which  the  master 
commits  to  the  servant  de  to  care 
for,  guard,  and  use  such  property 
that  it  shall  not  woric  such  injury.' 
1  Thomp.  Neg.  §  589 ;  Vicksburg  & 
J.  R.  Go.  v.  Patton,  81  Miss.  166,  66 
Am.  Dec.  652;  Nashville  &  C.  R.  Co. 
v.  Stames,  9  Heisk.  52,  24  Am.  Rep. 
296;  Philadelphia  &  R.  R.  Co.  v. 
Derby,  14  How.  468,  14  L.  ed.  502, 
10  Am.  Neg.  Cas.  602;  Salisbury  v. 
Erie  R.  Co.  66  N.  J.  L.  233,  55 
hJRjL.  578,  88  Am.  St.  Rep.  480.  60 
Atl.  117,  10  Am.  Neg.  Rep.  584." 

The  Florida  statutes  require  mo- 
tor vehicles  to  be  registered, — ^the 
application  for  registration  to  con- 
tain the  name  of  the  manufacturer, 
the  style,  type,  and  factory  num- 
ber of  each  vehicle,  the  character 
of  motor  power,  and  the  amount 
of  such  motor  power  stated  in  fig- 
ures of  horse  power,  the  name,  age, 
residence,  and  business  address  of 
the  owner  of  such  vehicles,  and  a 
statement  that  he  is  over  sixteen 
years  of  age.  He  is  required  to  get 
from  the  comptroller  two  number 
plates,  which  shall  be  conspicuously 
displayed  on  the  car.  No  person  un- 
der fourteen  years  of  age  is 'per- 
mitted to  operate  or  drive  a  motor 
vehicle,  unless  accompanied  by  a 
duly  licensed  chauffeur,  or  by  the 
owner  of  the  motor  vehicle.  Upon 
the  sale  of  a  registered  motor  ve- 
hicle, the  comptroller  must  be 
notified  of  such  sale.  They  are 
required  to  be  equipped  with  ade- 
quate brakes  in  good  working  or- 
der. Signaling  devices  must  be 
provided.  Lights  are  required  to 
be  used  at  night,  and  the  manner  of 
their  use  regulated.  The  rate  of 
speed  that  they  may  be  operated 
within  or  without  corporate  limits 
is  prescribed.  Chauffeurs  must  be 
licensed,  and  they  are  required  to 
pass  an  examination  as  to  their 
qualifications,  to  wear  a  distin- 
guishing badge,  and  a  penalty  is 
attached  for  the  violation  of  the 
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It  IS  idle  to  say  that  the  les^sla- 
ture  imposed  all  these  restraints, 
regulations,  and  restrictions  upon 
the  use  of  automobiles  if  they  were 
not  dangerous  agencies  which  the 
legislature  felt  it  was  its .  duty  to 
regulate  and  restrain  for  the  pro- 
tection of  the  public. 

As  was.  said  in  Ingraham  y. 
Sto-.kamore,  63  Misc.  Rep.  114,  118 
N.  Y.  Supp.  399; 

'-It  would  seem,  from  these  pro- 
vis'O^a  in  reference  to  the  owners 
of  automobiles  and  those  who  oper- 
ate them,  that  the  legislature  re- 
garded automobiles  as  dangerous 
machines,  and  that  their  owners 
should  be  under  special  liabilities 
for  the  manner  in  which  they  opeiv 
ate  them.  No  such  restrictions 
have  ever  been  imposed  on  other 
methods  of  transportation  on  high- 
ways. It  is  absurd  to  say  that  an 
automobile  is  no  more  dangerous 
than  a  team  of  horses.  The  latter 
have  been  usej  time  out  of  mind, 
and  comparatively  few  accidents 
have  occurred,  and  those  ,  mostly  to 
the  ones  using  the  horses. .  During 
the  ffew  years  that  automobiles  have 
been  in  use,  fatal  accidents  have 
been  of  almost  daily  occurrence,  and 
automobiles  have  come  to  be  re- 
garded in  both  city  and  country  as 
a  menace  to  people  on  the  highway. 
Their  rapidity  and  the  stillness  of 
their  movements  make  them  es- 
pecially dangerous  to  pedestrians. 
Attempts  have  been  made  by  law 
to  limit  their  speed,  but  it  has  been 
impossible  to  enforce  the  law.  No 
doubt  the  legislature  had  in  mind 
tiiese  facts  when  making  the  provi- 
sions of  the  act.  Such  provisions, 
requiring  the  registration  of  the 
names  of  the  owner  and  chau^eur 
and  the  number  of  each  machine, 
can  have  but  one  purpose, — to  en- 
able identification  of  the  persons 
]%sponsible  in  case  of  accident. 

"An  automobile  being  a  daiger- 
ons  machine,  its  owner  should  be 
held  responsible  for  the  manner  in 
which  it  is  used;  and  his  liab'lity 
should  extend  to  its  use.  by  a.iyone 


and  not  be  responsible  zok  the  con- 
sequences." Qiristy  V.  Elliott,  216 
111.  31,  1  L.R.A.(N.S.)  215,  108  Am. 
St.  Rep.  196,  74  N.  B.  1035,  8  Ann. 
Cas.  487 ;  Com.  v.  Boyd^  138  Mass. 
79,  108  Am.  St.  Rep.  464,..74  N.  E. 
255;  Weil  v.  Kreutzer,  ia41Cyv  563, 
24  L.R.A.(N.S.)  657,  121  a.W.  471. 

"While  it.  is  quite  true  a  mo- 
tor is  not  an  outlaw,  it  mu^t  also  be 
borne  in  mind  that  the  driver  is  not 
the  lord  of  the  highway,  but  a  man 
in  charge  of  a  dangerous  thing,  and 
so  called  upon  to  exercise  the 
greatest  care  in  its  operation." 
Fisher  v.  Murphy,  20  Ont  \veek. 
Rep.  201,  3  Ont.  Week..N.  150. 

See  also  Mattel  v.  Gillies^  16  Ont 
L..  Rep.  558,  12  Ann.  Cas:  970. 

Laws  simitar  to  chapter  7276, 
Acts  of  Florida,  have,  been  sus- 
tained by  the  courts  as  a  legitimate 
exercise  of  the  police  power  to.  reg- 
ulate agencies  that. are  daogerous 
to  the  public. 

Citations  from  a  few  -  will  be  eit- 
lightening: 

"There  can  be  no  question  of  the 
right  of  the  legislature,  in  the  ex- 
ercise of  the  police  poWer;  to  reg- 
ulate the  driving  of  automobiles 
and  motorcycles  on  the  public  ways 
of  the  commonwealth;  They  are 
capable  of  being  driven^  and  are  apt 
to  be  driven,  at  such  a  high  rate  of 
speed,  and  when  not  properly 
driven  are  so  dangerous,  as  to  ma';e 
some  regulation  necessary,  for  tne 
safety  of  other  persons  on  the  pub- 
lic ways.  Com.  v.  Boyd,  ,L^S  Mass. 
79.  108  Am.  St.  Rep.  464,  74  N.  E. 
255. 

"The  u?'i  of  them  introduces  a 
new  elTiient  of  danger  to.  ordinary 
travelers  on  the  highways,  as 
as  to  those  riding  in  the  automo- 
biles. In  order  to  protect  the  pub- 
lic, sreat  care  should  be  exercised 
in  the  use  of  them.  Statutory  reg- 
ulation of  their  speed  while  running 
on  the  h  ghways  is  reasonable  and 
proper  for  the  promotion  of  the 
safety  of  the  public.  It  ifi.  the  duty 
of  the  Ic^i^islature,  in  the -exercise  <^ 
the  pohce  power,  to  consider  the 
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rate  ttiat  arise  from  ose  of  new  in- 
ventiona  applying  the  forces  of  na- 
tare  la  previously  unknown  ways. 
.  .  .  £i  chooainff  his  vehide, 
ereiTone  most  consider  whether  it 
is  of  a  kind  which  will  put  in  peril 
those  using  the  streets  differently 
in  a  reasonable  way."  Com.  v. 
Einssbury.  199  Mass.  642,  L.R.A. 
1915E:.  264,  127  Am.  St  Rep.  613, 
85  N.  g.  848. 

**rbe  statute  in  controversy  in 
the  case  at  bar  certainly  applies  to 
all  driven  of  aatomobues  without 
distinction,  and  is  therefore  general 
as  to  that  class,  and,  for  the  reason 
that  such  horseless  vehicles  con- 
stitute a  source  of  danger  to  travel- 
ers apon  the  highway,  it  cannot  be 
said  that  the  classification  is  not  a 
reaaonaUe  one."  Christy  v.  Elliott, 
SDpra. 

1i  is  scarcely  necessary  to  say 
that  this  gives  the  common  council 
ample  authority  to  enact  ordinances 
which  will  tend  to  make  streets 
safe  for  the  traveling  public.  We 
may  take  judicial  notice  that  many 
of  these  automobiles  may  be  driven 
at  a  speed  of  at  least  40  miles  an 
hour.  Driven  by  indifferent,  care- 
less, or  incompetent  operators, 
these  vehicles  may  be  a  menace  to 
the  safety  of  the  traveling  public. 
Under  its  authority  to  regulate  the 
ase  of  the  streets,  the  city  may  en- 
act ordinances  which  will  diminish 
this  danger.  .  .  .  It  is  merely  a 
justifiable  exercise  of  the  police 
power  in  the  interest  of  the  safety 
•f  the  traveling  public."  People  v. 
Schneider,  139  Mich.  673,  69  L.R.A, 
345, 103  N.  W.  172,  5  Ann.  Gas.  790. 

"The  purpose  of  the  legislation  is 
manifest.  The  legislature  appre- 
ciated the  danger  to  pedestrians, 
and  to  people  lawfully  using  the 
highway  with  vehicles  drawn  by 
animals,  from  automobiles  and  mo- 
tor vehiclea.  Many  of  these  vehi- 
cles are  capable  of  attaining  a 
speed  of  more  than  a  mile  a  min- 
ute, and  weigh  several  tons.  Their 
speed  averages  approximately  the 
speed  of  the  different  classes  of 
nuhwad  trains  operated  by  steam 


[L  CO.  V.  ANDERSON.  265 

t  80.  €t».i 

power."  People  v.  MacWilliams.  91 
App.  Div.  176,  86  N.  Y.  Supp.  357, 

In  this  case  it  was  contended 
that  the  statute  was  onoonstitu- 
tional,  because  it  exempted  manu- 
facturers and  dealers  iuiving  auto- 
mobiles in  stock  from  the  operation 
of  the  law,  thus  discriminating 
against  those  who  used  them  on  the 
highways. 

The  constitutionality  of  the  act 
was  sustained  on  the  theory  that 
while  it  was  necessary  for  the  pub- 
lic safety  to  require  registration  of 
motor  vehicles  operated  on  the  pub- 
lic highways,  it  was  "unnecessary 
to  require  the  registration  of  such 
vehicles  as  were  held  in  stock,  for 
sale  or  for  repair,  or  on  storage  in 
automobile  barns  and  stables."  In 
other  words,  that  an  automobile 
standing  in  a  warehouse  or  garage 
is  not  a -dangerous  agency, — that  is, 
"dangerous  per  se," — but  when 
operated  on  the  public  highways  it 
is  a  dangerous  agency. 

The  courts  seem  to  be  unanimous 
on  the  proposition  that,  for  the  pur- 
pose of  the  exercise  of  the  state's 
police  power,  the  automobile  in 
operation  is  a  dangerous  agency 
that  requires  stringent  regulatory 
legislation  in  the  interest  of  the 
public  safety.  Some  courts,  how- 
ever, in  suits  for  personal  injuries 
caused  by  the  same  agencies,  seem 
to  apply  a  different  rule,  and  hold 
that  they  are  not  dangerous  con- 
trivances from  which  the  public  is 
entitled  to  the  protection  that 
would  be  afforded  by  the  applica- 
tion of  the  rule  governing  the  lia- 
bility of  the  owner  of  a  dangerous 
agency  who  permits  it  to  be  used 
by  another. 

We  cannot  make  that  distinction. 
If  the  automobile  operated  upon  the 
public  highways  is 
so  dangerous  to  ^t-.^.T."^":?.*-.. 
other  users  of  the 
highways  as  to  require  its  regula- 
tion and  control  under  the  police 
power,  it  is  not  devested  of  its  dan- 
gerous character  in  an  action  for 
damages  caused  by  the  negligence 
of  the  operator,  and  it  follows  that 
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Sf^^^"""**     ties  such  as  locomo- 

i5w«f*~"'"**  trolley 
cars,  should  be  ap- 
plied to  automobiles  when  operated 

on  the  highways. 

The  controlling  facts  in  the  in- 
stant case  are  undisputed.  The  car 
was  being  operated  by  an  employee 
of  the  corporation,  with  the  express 
or  implied  permission  to  use  it. 
While  attending  to  a  purely  person- 
al matter,  he  negligently  mve  it 
against  the  plaintiff  in  error,  there- 
by causing  the  injury  complained 
of. 

In  intrusting  the  servant  with 
this  highly  dangerous  agency,  the 
master  put  it  in  the  servant*s 
power  to  misman- 
ase  it,  asad  as  long 

f^?5J7~  tody  or  control  the 

ii.MiitT.    ^       master  was  liable 

for  any  injury  which  might  be  com- 
mitted through  his  negligence. 
This  is  the  doctrine  of  the  common 
law  as  applied  to  a  new  instru- 
mentality imminently  dangerous  to 
the  persons  using  the  public  high- 
ways. 

Under  the  doctrine  of  this  case, 
we  find  no  reversible  error,  and  the 
judgment  is  affirmed. 

We  adopt  the  concurring  opin- 
ion of  Mr.  Justice  WhltflekL 

Taylor  and  WhitGeld,  JJ.,  concur. 

Ellis  and  West,  JJ.,  dissent. 

Whitfield,  J.,  concun-ing: 
The  amended  declaration  herein 
alleges  that  the  defendant's  "auto- 
mobile was  being  run  and  operated 
by  its  agent  and  servant  in  and 
upon  the  streets  .  .  .  with  the 
permission  of  and  by  the  autiiori^ 
of  said  defendant;  .  .  .  that 
while  said  plaintiff  was  riding  on  a 
motorcycle  and  proceeding  with  due 
care  .  .  .  said  defendant's  auto- 
mobile being  so  run  and  operated 
by  its  agent  and  servant,  and  at  a 
time  and  place  and  with  the  permis- 
sion and  authority  of  the  defend^ 
ant,  as  aforesaid,  and  within  the 
scope  of  his   authority  as  such 


and  operated  said  automobile, 
.  .  .  that  same  violently  came  in 
contact  with  and  did  strike  against, 
with  great  force  and  violence,  the 
leg,  foot,  and  ankle  of  pltdntiff,*^ 
etc. 

In  the  absence  of  controlling 
statutes  the  principles  of  the  com- 
mon law  in  force  in  this  state  are 
ai^licable  to  the  operation  of  vehi- 
ck»  on  public  highways. 

The  automobile  or  motor  velticle 
is  an  instrumentality  of  service, 
whose  weight,  speed,  and  mecha- 
nism make  it  peculiarly  dangerous 
when  in  operation  on  public  high- 
ways. 

Among  the  principles  of  the  com- 
mon law  that  are  designed  to  coai- 
serve  the  public  safe^  are  thoae 
that  Teqoire  the  eaierdse  of  due 

care  in  the  use  on  the  public  high- 
ways of  instrumentalities  that  are 
peculiarly  dangerous  in  their  opera- 
tion, and  impose  upon  the  owner  of 
such  an  instrumentality  liability  to 
persons  for  injuries  to  them  proxi- 
mately caused  by  the  negligent  uae 
of  the  instrumentality  upon  the 
public  highways  by  anyone  who  has 
the  authority  or  permission  of  the 
owner  to  use  or  operate  it.  These 
principles  are  applicable  to  the  use 
of  any  instrumentality  that  may  be 
produced  by  human  skill,  which  ma- 
terially increases  the  hazards  of 
travel  upon  the  public  highways; 
and  the  liability  of  the  owner  is  not 
limited  to  the  negligence  of  an  em- 
ployee of  the  owner  while  acting 
within  the  scope  of  his  employ- 
ment, but  extends  to  the  negligence 
of  anyone  who  uses  such  instru- 
moBtality  upon  the  public  high- 
ways with  the  authority  or  pernala- 
sion  of  the  owner. 

The  amended  declaration  is  mani- 
festly drawn  on  this  theory,  and 
the  charges  of  the  court  comport 
with  this  view  of  the  issues  and  the 
evidence  in  the  case. 

The  principles  of  the  common 
law,  when  applicable,  have  the  force 
of  law,  particularly  where,  as  here, 
the  common  law  of  England  is  by 
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statute  exinressly  incorporated  into 
&e  laws  of  the  state.  A  statute 
may  be  merely  declaratory  of  the 
principles  of  the  common  law. 

The  application  of  the  principles 
of  the  common  law  to  this  case  is 
not  contrary  to,  but  is  consistent 
with,  statutory  regulations  of  the 
086  of  motor  vehicles  on  the  public 
hil^iways  in  this  state. 

EIHs,  J.,  dissenting: 

The  declaration  in  this  case,  con- 
sisting of  two  counts,  rests  upon 
the  theory  that  the  Southern  Cot- 
ton Oil  Company,  a  corporation,  de- 
fendant below,  through  its  "agent 
and  servant,"  negligently  operated 
an  automobile,  owned  by  the  de* 
fendant,  upon  the  streets  of  Pensa- 
cola,  so  that  the  plaintiff  was  in- 
jured. 

The  first  count  alleses  that  the 

automobile  was  "being  run  and 
operated  by  its  [the  company's] 
agent  and  servant  in  and  upon  the 
streets  of  the  city  of  Pensacola, 
county  of  Escambia,  state  of 
Florida,  with  the  permission  of  and 
by  the  authority  of  said  defendant, 
in  transporting  himself  from  his 
hmeh  in  said  city  to  his  place  of  em- 
ployment, to  wit,  the  place  of  busi- 
ly of  said  defendant,"  and  that 
while  the  automobile  was  being  "so 
ran  and  operated"  by  the  defend- 
ants agent  and  servant,  "and  at  a 
time  and  place  and  with  the  per- 
mission and  authority  of  the  de- 
fenduit  as  aforesaid,  and  within 
the  scope  of  his  authority  as  such 
agent  and  servant,  to  wit,  in  trans- 
porting himself  back  to  the  place 
of  business  of  said  defendant,"  he 
carelessly  and  negligently  drove 
and  operated  the  automobile  so 
that  the  plaintiff  was  injured. 

The  second  count  alleges  that 
liie  defendant,  the  owner  of  the  au- 
tomobile, "was  by  its  agent  and 
servant  driving,  operating,  and 
conducting  same  on  and  upon  the 
streets  of  the  city  of  Pensacola, 
counfy  and  state  aforesaid,"  and 
that  while  the  plaintiff  was  riding 
a  motorcycle  at  the  intersection  of 
Garden  and  Donelson  streets  in  the 


[L  CO.  V.  ANDERSON.  267 
ff  So.  «e9.) 

city,  and  proceeding  with  due  care, 
the  "defendant,  by  its  agent'  and 
servant,  so  carelessly  and  negli- 
gently drove,  managed,  and  oper- 
ated said  automobile"  that  the 
plaintiff  was  injured,  etc. 

The  case  was  tried  upon  the  gen- 
eral issue  of  not  guilty,  which 
denied  the  wrongful  act  alleged  to 
have  been  committed  by  the  de- 
fendant. See  rule  71,  Law  Actions. 

The  facts  in  the  case  are  undis- 
puted and  are  set  forth  in  the  dis- 
senting opinion  in  the  first  decision 
of  this  case.  See  Anderson  v. 
Southern  Cotton  Oil  Co.  L.R.A. 
1917E,  715,  73  Fla.  432,  74  So.  975. 

Upon  the  second  trial  the  evi- 
dence was  much  clearer  that-  Bar- 
row, the  company's  cashier,  in 
using  the  automobile,  was  merely 
required  to  make  daily  trips  to  the 
city  of  Pensacola  from  the  offices  of 
the  company,  which  were  located 
some  distance  out  on  Palafox 
street,  attend  to  the  banking  and 
shipping  for  the  company,  and, 
after  getting  lunch  for  himself,  re- 
turn to  the  company's  place  of  busi- 
ness about  1  o'clock;  that  the  trip 
for  the  young  lady  took  him  some 
distance  away  from  the  line  of  his 
route  back  to  the  offices  of  the  com- 
pany. In  fact,  in  making  this  trip 
he  was  required  to  leave  Palafox 
street,  go  out  some  distance  on 
Garden  street,  and  return  to  Pala- 
fox street  to  a  point  farther  away 
from  the  offices  than  where  he  had 
eaten  his  lunch.  After  arriving  at 
the  young  lady's  house,  he  under- 
took an  errand  for  her  which  car- 
ried him  further  away.  Upon  this 
latter  trip  the  accident  occurred. 

The  local  manager  of  the  com- 
pany knew  that  Barrow  had  fre- 
quently before  that  time  used  the 
automobile  to  take  the  young  lady 
to  her  work,  but  Barrow  had  never 
before  undertaken  in  the  automo- 
bile an  extra  or  special  mission  for 
the  young  la^.  Neither  the  local 
manager  nor  anyone  else  for  the 
company  had  authorized  Barrow  to 
make  such  use  of  the  machine  in 
performing  errands  for  the  young 
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lady,  or  in  indulging  in  his  own  in- 
clination to  be  of  service  in  taking 
her  from  her  house  or  boarding 
place  to  her  work. 

'Now  the  declaration  being 
framed  upon  the  theory  that  the 
wrongful  act  of  the  company's 
cashier.  Barrow,  casts  unn  the 
company  liability  for  the  injury,  it 
becomes  necessary  to  a  recovery  for 
the  plaintiff  to  show  that  the  wrong- 
ful act  of  Barrow  was  done  in  the 
course  and  within  the  scope  of  his 
employment  as  the  company's 
agent.  That  issue  was  the  one  pre- 
sented; the  only  one  tried. 

The  majority  opinion  upholds  the 
verdict ;  ^nd  judgment  upon  the 
theory  "  that  one  who  permits  an- 
other to  use  an  instrument  dan- 
gerous in  its  operation  is  liable  in 
damages .  for  tiie  negligent  opera- 
tion' of  su<;h  instrument,  notwith- 
standijig /  the  iiser  was  engaged 
upon  jEui  independent  errand  of  his 
own.  But  that  is  not  the  ttieory 
upon  which  the  declaration  was 
framed,  nor  the  cause  tried.  That 
was  not  this  case  made  by  the  plead- 
ings, tioi^.  was  it  the  principle  upon 
which  the  charges  given  by  the 
trial  cburt  to  the  jury  were  framed. 

The  view*  of  the  judge  who  tried 
this  case  seems,  from  the  instruc- 
tions given,  to  have  been  that,  if 
the  defendant's  manager  knew  of 
.  Barrow's  practice  in  using  the  auto- 
mobile to  take  the  young  lady  to 
her  work,  and  acquiesced  in  such 
practice,  then  Barrow's  departure 
from  his  linB  of  duty  on  the  day  of 
the  accident  could  not  be  considered 
as  an  abandonment  of  his  employ- 
ment, but  that  he  was  still  acting 
in  the  defendant's  interest  and 
within  the  general  scope  of  his  au- 
thority. 

The  judgment  should  not  be  af- 
firmed upon  the  theory  that,  the 
automobile  being  a  dangerous  in- 
strument in  operation,  the  defend- 
ant must  be  held  liable  for  any  in- 
jury resulting  from  carelessness  on 
the  part  of  one  to  whom  it  may 
have  been  'intrusted,  as  a  kind  of 
tort*fea8or,  because  no  such  case 
was  presented  to  the  court.  There 


should  be  a  recovery  only  upon  the 
principle  of  respondeat  superior,  be- 
cause such  is  unmistakably  the  doc- 
trine upon  which  the  declaration 
rests.  To  hold  otherwise  is  to  re- 
verse the  doctrine,  so  often  an- 
nounced by  this  court,  that  the  re- 
covery by  plaintiff  must  be  upon 
the  case  made  by  the  pleadings. 

There  may  be  cogent  reasons 
why  the  legislature  should  impose 
upon  the  owners  of  automobiles  the 
additional  liability  for  injuries 
caused  by  the  machine  when  care- 
lessly operated  by  any  person  to 
whom  the  owner  may  have  in- 
trusted it  for  the  former's  pleas- 
ure, and  not  the  owner's  interest; 
but  until  the  legislature,  in  the  ex- 
ercise of  police  power  for  the  public 
safety,  so  declares,  the  court  should 
not  outstrip  the  lawmaking  body  in 
its  effort  to  meet  public  opinion. 

Nor  do  I  think  the  judgment 
should  be  affirmed  upon  the  theory 
announced  by  the  trial  court  in  the 
charge  to  which  I  have  referred,  be- 
cause the  evidence,  in  my  opinion, 
establishes  beyond  peradventure  of 
doubt  that  Barrow  was  upon  an  in- 
dependent errand  of  his  own,  or, 
more  accurately,  an  independent 
errand  or  business  of  the  young  lady 
in  whose  service  ne  was  then  acting 
when  the  accident  occurred. 

West,  J.,  concurs. 

A  petition  for  rehearing  having 
been  filed,  the  following  Per  Curiam 
response  was  handed  down  on  De- 
cember 16,  1920: 

On  an  application  for  rehearing 
it  is  contended  that  the  effect  of  the 
former  opinion  herein  as  the  law  of 
the  case  has  been  overlooked  on 
this  writ  ol  error,  and  that  this 
"court  departed  from  the  doctrine 
announced  by  it  upon  its  former  de- 
cision in  this  same  case."  In  our 
former  decision  we  applied  the  dan- 
gerous agency  or  instrumentality 
rule,  and  the  defendant  in  error 
filed  a  petition  for  rehearing  in 
which  he  said  that  "this  court,  in 
holding  in  the  instant  case  that 
the  dangerous  instrumentality  or 
agency  rule  applies  to  automobileB 
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in  Florida,  .  .  .  overlooked  the 
decisions  of  the  courts  establishing 
that  an  automobile  is  not  a  danger- 
ous instrumentality  or  agency." 

The  greater  part  of  the  petition 
ms  devoted  to  the  discussion  of 
that  as  "the  doctrine  of  the  case/' 
and  we  were  asked  to  depart  from  it 
on  rehearing.  The  petition  for  re- 
hearing was  denied.  A  judgment 
for  the  plaintiff  below  on  another 
trial  being  affirmed  by  this  court,  a 
rehearing  is  now  asked  on  the 
ground  that  this  court  "departed 
from  the  doctrine  announced  by  it 
apon  its  former  decision  in  this 
same  case." 

There  was  no  departure  from  the 
doctrine  of  the  first  case.  In  both 
decisions  we  applied  the  rule  that 
the  superior  must  respond  in  dam- 
ages for  the  negligent  acts  o£  per- 
sons to  whom  he  intrusts  instru- 
ment^ties  that  are  dangerous  per 
se,  or  dangerous  in  their  use. 

In  the  first  petition  for  rehearing 
counsel  complained  that  this  court 
held  that  "the  dangerous  instru- 
mentality or  agency  rule  applies  to 
automobiles  in  Florida."  They  now 
say  that,  in  the  last  case  wherein 
we  adhered  to  that  rule,  this  court 
"departed  from  the  doctrine  an- 
nounced by  it  in  its  former  decision 
in  this  same  case."  We  call  atten- 
tion to  this  inconsistency,  but  re- 
frain from  making  any  comment  on 
it. 

Even  if  the  declaration  contains 
allegations  that  have  reference  to 
the  doctrine  of  respondeat  superior 
as  applied  to  the  relation  of  master 
and  servant,  the  liability  under 
such  doctrine  is  not  foreign  to  the 
rule  of  liability  that  one  who  au- 
thorizes and  permits  an  instru- 
mentality that  is  peculiarly  danger- 
ous in  its  operation  to  be  used  by 
another  on  the  public  highway  ia 
liable  in  damages  for  injuries  to 
third  persons,  caused  by  the  negli- 
gent operation  of  such  instrumental- 
ity on  the  highway  by  one  so  author- 
ized by  the  owner.  If  the  plaintiff 
fSegeA  and  endeavored  to  prove 
more  than  was  necessary  to  a  re- 
corery  of  damages,  the  unneces- 
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sary  matters  may  be  regarded  as 
immaterial  surplusage,  where  they 
are  not  repugnant  to  or  destructive 
of  a  right  of  action  that  is  in  sub- 
stance and  legal  effect  alleged  and 
assumed  to  be  proven,  as  is  the  case 
here. 

The  former  opinion  herein  clearly 
Indicates  this  situation  In  the  trial 
then  reviewed,  and  the  petition  for 
rehearing  then  filed  in  effect  com- 
plained of  this  pronouncement  in 
the  first  opinion. 

It  is  the  province  of  the  courts  to 
determine  whether  an  instru- 
mentality of  knovm  qualities  is  so 
peculiar^r  dangerous  in  its  opera^ 
tion  as  to  invoke  the  principle  of 
law  that  the  owner  thereof  is  liar 
ble  for  injuries  to  third  persons 
proximately  resulting  from  the 
negligent  operation  of  such  instru- 
mentality by  anyone  using  it  with 
the  authority  of  the  owner;  and 
when  the  court  determines  that  the 
instrumentality  is  within  the  class 
and  principle  referred  to,  that 
phase  of  the  case  is  concluded.  The 
question,  then,  of  liability  vel  non 
for  the  particular  injury,  depends 
upon  an  appreciation  of  the  evi- 
dentiary matters  and  the  principles 
of  law  applicable  thereto.  Error,  if 
any,  in  determining  the  peculiarly 
dangerous  character  of  the  instru- 
mentality, or  in  adjudicating  lia- 
bility in  a  particular  case,  may  be 
remedied  by  permissible  review 
proceedings. 

The  les^al  rules  of  liability  for  the 
autliorized  use  of  peculiarly  dan- 
gerous instrumentalities  are  es- 
pecially applicable  to  the  negligent 
operation  on  the  public  highways 
of  motor  vehicles  whose  weight, 
speed,  and  mechanism  render  the 
negligent  or  inefficient  use  of  them 
perilous  to  the  public,  who  have  a 
right  to  travel  the  highways  with- 
out being  subjected  to  undue  dan- 
gers of  injury  by  others.  If  a  loco- 
motive engine  and  a  handcar  are 
peculiarly  dangerous  when  oper- 
ated on  a  railroad  track,  certainly  a 
motor  car  is  peculiarly  dangerous 
when  operated  on  public  highways. 
The  declaration  and  the  evidence 
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negligence  in  the  authorized  opera- 
tion of  a  motor  car  on  the  streets. 

Even  if  the  allegations  and 
proofs  do  not  show  a  liability  be- 
cause of  the  negligence  of  the  de- 
fendant's employee  while  engaged 
in  the  scope  of  his  employment^ 
both  the  allegations  and  the  proofs 
do  show  liability  for  an  injury 
caused  by  the  negligent  operation 
on  the  highway  of  an  instrumental- 
ity that  is  peculiarly  dangerous  in 
its  use,  by  the  defendant's  employee 


permission  given  by  the  manager  of 
the  defendant  corporation;  the  own- 
er of  the  instrumentality  having  the 
control  of  its  use.  The  hability 
arises  for  negligence  within  the 
scope  of  authority,  if  not  also  with- 
in the  scope  of  employment.  This 
appears  in  the  former  opinion. 
Rehearing  denied, 

Browne,  Ch.  J.,  and  Taylor  and 
Whitfield,  JJ.,  concur. 

£Uis  and  West,  JJ.,  dissent. 


ANNOTATION. 
Dimgerom  instrainenlalitj  doctrine  as  applied  to  antomotnle. 
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'  While  the  reported  case  takes  the 
opposite  view,  the  decisions  are 
almost  unanimous  in  holding  (South- 
ern Cotton  Oil  Go.  v.  Anderson, 
ante,  256)  that  an  automobile  is  not 
such  a  dangerous  instrumentality  as 
to  render  the  owner  thereof  liable  for 
an  injury  resulting  from  its  opera- 
tion, unless  the  machine  is  negligent- 
ly operated  by  him  or  by  some  person 
for  whose  act  he  is  responsible  under 
the  doctrine  of  respondeat  superior. 

Alabama.— Parker  v.  Wilson  (1912) 
179  Ala.  361,  43  L.B.A.(N.S.)  87,  60 
So.  160;  Hester  v.  Hall  (1919)  —  Ala. 
App.  — ,  81  So.  861. 

Georgia.  —  Fielder  v.  Davison 
(1913)  139  Ga.  509,  77  S.  E.  618; 
Lewis  V.  Amorous  (1907)  S  Ga.  App. 
50,  69  S.  E.  338. 

lUinois.— Akin  v.  Page  (1919)  287 
111.  420,  6  A.L.R.  216,  123  N.  E.  30. 
:  Inditma.  —  Mclntyre  v.  Orner 
(1906)  166  Ind.  57,  4  L.R.A.(N.S.) 
1130,  117  Am.  St.  Rep.  859,  76  N.  E. 
750,  7  Ann,  Cas.  1087 ;  Premier  Motor 
Mfg.  Co.  V.  Tilford  (1916)  61  Ind. 
App.  164,  111  N.  E.  645;  Martin  v. 
Lilly  (1919)  188  Ind.  139,  121  N.  E. 
443. 

Iowa.— Newbrand  v.  Kraft  (1915) 
169  Iowa.  444,  L.R.A.1916D,  691,  151 
N.  W.  455. 

Kentucky.  —  Tyler  v.  Stephen 
(1915)  163  Ky.  770,  174  S.  W.  790. 

Maryland.  —  Symington  t.  Sipee 


(1913)  121  Md.  313,  47  L.R.A.(N.S.) 
662,  88  Atl.  134. 

Michigan.  —  Hartley    v.  Miller 

(1911)  165  Mich.  115,  33  L.R.A.(N.S.) 
81,  130  N.  W.  386,  1  N.  C.  G.  A.  126; 
Brinkman  v.  Zuckerman  (1916)  192 
Mich.  624,  159  N.  W.  S16. 

Minnesota.  —  Slater  v.  Advance 
Thresher  Co.  (1906)  97  Minn.  305,  6 
L.R.A.CN.S.)  598,  107  N.  W.  133; 
Provo  v.  Conrad  (1916)  180  Minn. 
412,  153  N.  W.  753. 

Missourt  —  Michael  v.  Pullman 
(1919)  —  Mo.  App.  — .  215  S.  W.  763; 
Daily  v.  Maxwell  (1911)  162  Mo. 
App.  415,  133  S.  W.  351. 

New  Hampshire.  —  Danforth  v. 
Fisher  (1908)  75  N.  H.  Ill,  21  L.R.A. 
(N.S.)  93,  139  Am.  St  Rep.  670,  71 
Atl.  635. 

New  York.  —  Cunningham  v.  Cas- 
tle (1908)  127  App.  Div.  680,  111  N. 
Y.  Supp.  1057;  Vincent  v.  Crandall  & 
G.  Co.  (1909)  131  App.  Div.  200,  115 
N.  Y.  Supp.  600;  Towers  v.  Erring- 
ton  (1912)  78  Misc.  297,  138  N.  Y. 
Supp.  119;  Bogorad  v.  Dhc  (1917)  176 
App.  Div.  774,  162  N.  Y.  Supp.  992; 
Ingraham  v.  Stockamore  (1909)  63 
Misc.  114,  118  N.  Y.  Supp.  399. 

North  Carolina.^ — Linville  v.  Nes- 
sen  (1913)  162  N.  C.  96,  77  N.  E. 
1096. 

Oklahoma.  —  McNeal    v.  McKain 

(1912)  33  Okla.  449,  41  L.R.A.(K.S.) 
776,  126  Pac.  742;  Ford  Motor  Co.  v. 
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Uwaj  (1916)  61  Okla.  281,160  Pac. 

m. 

Tomessee.  —  Goodman  v.  Wilson 
(1913)  129  Tenn,  464,  51  L.R.A.(N.S.) 
3116,  166  S.  W.  752 ;  King  v.  Smythe 
(1918)  140  Tenn.  217,  L.R.A.1918F, 
293,204  S.  W.  290;  Lynde  v.  Browninv 
(1911)  2  Tenn.  C.  C.  A;  262. 

Teia&— Allen  v.  Bland  (1914)  ~ 
T9X.  Cav.  App.  — ,  168  S.  W.  85, 

Virsinia. — Cohen  v.  Meador  (1916) 
119  Va.  429,  89  S.  E.  876. 

Washingtim.  —  Jones  t,  Hoge 
(1907)  47  Wash.  668,  14  L.R.A.(N.S.) 
216,  126  Am.  St  Rep.  915,  92  Pac. 
4SS;  Bireh  T.  Abercrombie  (1913)  74 
Wash.  486,  60  L.RJL(N.S.)  69,  183 
Pac  1020. 

WiBeonsfai. — Steffen  v.  HcNaugh- 
ton  (1910)  142  Wis.  49,  26  L.R.A. 
(N.S.)  382.  124  N.  W.  1016,  19  Ann. 
Cas.  1227. 

Canada.  —  Marshall  v.  Gowans 
(1911)  20  Ont.  Week.  Rep.  37. 

"Automobiles  are  not  to  be  re- 
garded in  the  same  categor7  with 
loGomotiTee,  ferocious  animals,  dyna- 
mite, and  other  dangerous  contriv- 
ances and  agencies."  Premier  Motor 
Mfg.  Co.  V.  Tilford  (1916)  61  Ihd. 
App.  164,  111  N.  E.  645.  See  to  the 
same  effect,  Jones  v.  Hoge  (Wash.) 
supra. 

So,  ia  Daily  t.  Maxwell  (Mo.) 
sopra.  It  was  said:  "When  carefully 
haiidled*  it  is  not  dangerous  either  to 
its  passengers  or  to  other  persons 
using  the  public  highways  who  are 
themselves  in  the  exercise  of  reason- 
able care.  Its  great  capacity  and 
power  endow  it  with  dangerous  pos- 
silnlities,  but  human  ^ency — wanton 
«  negligent  agency — must  call  them 
into  play.  It  would  seem  paradoxical 
to  say  in  one  breath  that  an  automo- 
bile is  a  lawful  vehicle,  and  in  the 
next  that  it  is  dangerous  per  se,  as 
djmamite,  or  a  locomotive,  or  a  mad 
bull  is  dangerous.  If  it  belonged  to 
the  latter  class,  the  rules  of  the  com- 
mofi  law  would  not  permit  its  pres- 
<Bce  OB  public  highways  for  general 
we." 

Similariy  it  was  said  in  Lewis  v. 
Amorous  (6a.)  supra:  "It  is  insist- 
^  in  the  argument  that  automobiles 
Are  te  be  classed  with  ferocious  ani- 


mals, and  that  the  law  relating  to 

the  duty  of  the  owners  of  such  ani- 
mals is  to  be  applied.  It  is  not  the 
ferocity  of  automobiles  that  is  to  be 
feared,  but  the  ferocity  of  those  who 
drive  them.  Until  human  agency  in- 
tervenes, they  are  usually  harmless. 
While,  by  reason  of  the  rate  of  pay 
allowed  to  judges  in  this  state,  few, 
if  any,  of  them,  have  ever  owned  one 
of  these  machines,  yet  some  of  them 
have  occasionally  ridden  in  them, 
thereby  acquiring  some  knowledge  of 
them;  and  we  have,  therefore,  found 
out  that  there  are  times  when  these 
machines'  not  only  lack  feroci^,  but 
assume  auch  an  indiaposition  to  go 
that  it  taxes  tiie  limits  of  human  in- 
genuity to  make  them  move  at  all. 
They  are  not  to  be  classed  with  bad 
dogs,  vicious  bulls,  evil-disposed 
mules,  and  the  like." 

Where  an  automobile  ia  out  of  repair 
so  as  to  be  unmanageable,  it  is  such 
a  dangerous  instrumentality  that  it 
is  negligence  to  allow  its  use  on  the 
highway;  and  the  owner  is  liable  for 
an  injury  caused  by  the  operation  of 
the  car,  though  his  agent,  in  charge 
thereof,  is  not  negligent  Texas  Co. 
v.  Veloz  (1913)  —  Tex.  Civ.  App.  — , 
162  S.  W.  377.  So,  in  Allen  v.  Schultz 
(1919)  107  Wash.  393,  6  A.L.R.  676, 
181  Pac.  916,  wherein  it  appeared 
that  an  accident  resulted  from  a  de- 
fect in  tbe  brake,  the  court  said: 
"One  who  operates  on  the  streets  of 
a  city  such  a  dangerous  instrumen- 
tality as  an  automobile  is  bound  to 
take  notice  that  he  may  be  called  up- 
on to  make  emergency  stops,  and  it  is 
negligence  on  his  part  not  to  keep 
the  automobile  in  such  condition  that 
ftuch  stops  are  possible."  But  in  Hal- 
verson  v.  Blosser  (1917)  101  Kan. 
683,  L.E.A.1918B,  498,  168  Pac.  863, 
the  court  said:  "Plaintiff  further 
contends  that  the  owner  should  be 
held  liable  for  loaning  a  car  with  a 
broken  muffler.  Because  of  the  ab- 
sence of  a  muffler  the  automobile  was 
more  noisy  in  operation  than  it 
would  have  been  if  it  had  been  pro- 
vided with  one.  The  extent  of  the 
noise  depended  on  the  manner  of 
operating  the  car.  Automobiles  and 
motor  trucks  are  now  in  common  use. 
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and  some  are  much  more  noisy  than 
others.  It  is  common  knowledge  that 
horses  have  become  accustomed  to 
the  operation  of  motor  vehicles  and 
pay  little  attention  to  them,  whether 
much  or  little  noise  is  made  in  tiieir 
operation.  It  can  hardly  be  held  that 
an  automobile  with  a  broken  muf- 
fler or  without  one  is  an  inherently 
dangerous  agency,  or  that  the  owner 
of  a  car  is  liable  for  injuries  sus- 
tained while  the  car  without  a  muf- 
fler was  being  used  by  one  to  whom  it 
was  loaned  for  his  own  purposes." 

It  is  a  general  rule  in  the  law  of 
negligence  that  the  care  to  be  exei> 
cised  in  the  use  of  any  instrumental- 
ity is  proportionate  to  the  possibil- 
ities of  injury  from  its  careless  use; 
and  in  a  number  of  cases  the  courts 
have  referred  to  the  automobile  as  a 
dangerous  instrumentality  in  the 
sense  that  a  high  degree  of  care 
must  be  exercised  by  the  person  op- 
erating it.  Thus,  in  Moore  v.  Rod- 
die  (1919)  106  Wash.  648,  ISO  Pac. 
879,  it  was  said  that  the  automobile 
is  a  dangerous  instrumentality  "when 
driven  upon  the  highways  in  a  care* 
less  and  negligent  manner." 

So,  in  Parker  v.  Wilson  (1912)  179 
Ala.  S61.  48  L.R.A.(N.S.)  87,  60  So. 
160,  it  was  said  obiter  that  an  auto- 
mobile is  a  machine  of  such  "danger- 
ous potentialities"  that  it  is  negli- 
gence for  the  owner  to  intrust  it  to  an 
incompetent  or  inexperienced  person. 

Similarly,  in  Patterson  v.  Wagner 
(1919)  204  Mich.  693,  171  N.  W.  366, 
it  was  said:  "The  duty  and  respon- 
sibilily  of  those  driving  them  should 
be,  and  is,  proportioned  to  the  pos- 
sibilities and  dangers  attending  the 
use  upon  the  public  highways  of  such 
an  instrumentality  of  travel  and 
transportation." 

In  King  v.  Holiiday  (1921)  —  a  C 
— ,  108  S.  E.  186,  an  instruction  was 
held  eorrect,  in  an  action  against  the 
tfwnM  and  driver  for  personal  in-^ 
juries  caused  by  an  automobile,  that, 
as  a  matter  of  law,  if  a  person  is 
traveling  upon  the  highway  and  sees 
an  object  in  the  highway,  especially  if 
he  is  driving  a  dangerous  machine,  he 
must  use  caution  and  care  and  pru- 
dence, as  a  pardon  of  ordinary  rea- 
son and  prudence  would  use,  so  as  to 


avoid  injury  either  to  himeelf  or  to 
the  person  who  is  driving  the  ear,  or 
to  the  object  on  the  highway,  if  it  is 
capable  of  being  injured. 

In  Lynde  v.  Browning  (1911)  2 
Tenn.  C.  G.  A.  262,  it  was  said:  *^e 
cannot  shut  our  eyes  to  the  fact  that 
automobiles  are  in  a  manner  danger- 
ous, and  that  they  are  in  a  measure  a 
menace  to  the  traveling  public.  Bear- 
ing in  mind  the  number  of  accidents 
occurring  daily,  and  the  narrow  es- 
capes that  pedestrians  have,  and  the 
positive  discomfort  suffered  by  many 
people  by  reason  of  the  fear  of  col- 
lision from  these  noiseless  but  power- 
ful agencies,  we  do  not  hesitate  to  say 
that  the  most  stringent  regulations 
should  be  applied  to  them,  and  that 
presumptions  in  cases  of  accident 
should  be  against  rather  than  In  favor 
of  their  owners.  We  do  not  hold  that 
th^  are  dangerous  agencies  in  such 
a  sense  as  to  make  the  owners  abso- 
lutely responsible  for  all  damages 
occasioned  by  collision,  in  whose 
hands  soever  they  may  be.  We  do  de- 
cide, however,  that  they  are  of  euch 
potency  for  harm  as  to  warrant  a  very 
high  degree  of  responsibility  upon  the 
owners,  both  as  to  their  operation 
and  in  the  selection  of  parties  to 
whom  they  intrust  them." 

Likewise  the  court  said,  in  Well  v. 
Kreutzer  (1909^  134  Ky.  563,  24LJI.A. 
(N.S.)  657,  121  S.  W.  471 :  "The  de- 
gree of  care  one  must  use  always 
bears  a  direct  ratio  to  tiie  degree  of 
injury  which  would  probably  be 
caused  by  negligence.  When  one 
comes  through  the  highways  of  a  ci^ 
with  a  machine  of  such  deadly  force 
as  an  automobile,  it  is  incumbent  up- 
on the  driver  to  use  great  care  that 
it  be  not  driven  against  or  over  pe- 
destrians. An  automobile  ia  nearly 
as  deadly  as,  and  much  more  danger- 
ons  than,  a  street  car  or  even  a  rail- 
road car.  These  are  propelled  along 
fixed  rails,  and  all  that  the  traveling 
public  has  to  do  to  be  safe  is  to  keep 
off  the  tracks;  but  the  automobile, 
with  nearly  as  great  weight  and  more 
rapidity,  can  be  turned  as  easily  as 
can  an  individual,  and  for  this  reason 
is  far  more  dangerous  to  the  travel- 
ing public  than  either  the  street  car 
or  the  rulway  train." 
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The  degree  of  care  required  was 
•Uted  in  McFern  v.  Gardner  (1906) 
m  MOL  App.  1,  97  S.  W.  972.  as  fol- 
lows: The  antomobile  is  a  modem 
Inreatloii,  propelled  by  steam,  elec- 
trititr,  or  gasolene,  and  attains  a  very 
lii^fa  rate  of  speed.  It  is  of  great 
weislit,  made  very  strong,  and  in  a 
collision  with  an  ordinary  vehicle  is 
capable  of  smashing  it  without  seri- 
0D3  damage  to  the  machine  itself; 
and  while  it  has  equal  rights  on  the 
road  with  the  ordinary  vehicle,  it  is 
a  sort  of  menace  to  the  traveling 
poblic,  and,  on  acconnt  of  the  danger 
to  others  incident  to  its  operation  up- 
on public  highways,  the  chauffeur  in' 
charge  is  bound  to  exercise  care  com- 
mensurate with  the  risk  of  injury  to 
other  vehicles  and  pedestrians  on  the 
road.**  See  to  the  same  effect.  Hall  v. 
Compton  (1908)  130  Mo.  App.  675, 108 
S.  W.  1122. 

In  King  v.  Smythe  (1918>  140  Tenn. 
217,  L.RJV.1918F,  293,  204  S.  W.  296, 
the  court  said:  "It  is  true  that  an 
aatomobile  is  not  a  dangerous  instru- 
nentality  so  as  to  make  the  owner  li- 
able, as  in  the  case  of  a  wild  animal 
loose  on  the  streets;  bat,  as  a  matter 
of  practical  justice  to  those  who  are 
injured,  we  cannot  close  our  eyes  to 
the  fact  that  an  automobile  possesses 
excessive  weight,  that  it  is  capable  of 
mnning  at  a  rapid  rate  of  speed,  and, 
when  moving  rapidly  upon  the  streets 
of  a  populous  city,  it  is  dangerous  to 
life  and  limb,  and  must  be  operated 
with  care." 

There  is  also  a  line  of  cases,  re- 
ferred to  in  the  reported  case  (South- 
on  Cotton  Oil  Co.  v.  Anderson, 
ante,  255),  but  deemed  to  be  outside 
the  scope  of  this  annotation,  wherein 
the  courts  have  referred  to  the  auto- 
mobile as  a  dangerous  instrumental- 
i^  in  sustaining  special  statutory 
reKDlationa  of  the  use  of  such  vehi- 
cles. 

niutrmtUm*. 

An  automobile  is  not  such  a  danger- 
008  instrumentality  that  the  owner 
thereof  is  liable  for  an  accident  occur- 
ring while  he  is  operating  the  same, 
if  he  is  guilty  of  no  negligence  in  its 
operation.  Hester  v.  Hall  (1919)  — 
Ala.  App.  — ,  81  So.  361 ;  Mclntyre  v. 
Omer  (1906)  166  Ind.  67,  4  L.R.A. 
16  A.L.R.—18. 


(N.S.)  1130,  117  Am.  St.  Rep.  369,  76 
N.  E.  750,  8  Ann.  Cas.  1087;  Marshall 
V.  Gowans  (1911)  20  Out  Week.  Rep. 
87. 

An  automobile  owner  who,  on  leav- 
ing his  car  in  a  garage,  does  not  chain 
it,  is  not  liable  for  injuries  caused  by 
a  stranger,  who  takes  the  car  without 
the  consent  of  the  owner.  Lewis  v. 
Amorous  (1907)  3  Ga.  App.  60,  69  S. 
E.  338. 

Neither  is  the  owner  of  an  antomo- 
bile left  standing  In  the  street  liable 
for  injuries  caused  by  its  being  start- 
ed by  boys.  Herman  v.  Schultz  (1903) 
84  N.  Y.  Supp.  292;  Vincent  v.  Cran- 
dall  &  G.  Co.  (1909)  131  App.  Div.  200, 
115  N.  Y.  Supp.  600. 

The  dangerous-instrumentality  doc- 
trine does  not  render  a  person  liable 
for  accidents  resulting  from  the  neg- 
ligent nse  of  an  automobile  by  a  co- 
owner  (Goodman  v.  Wilson  (1914) 
129  Tenn.  464,  61  L.R.A.(N.S.)  116. 
166  S.  W.  752),  or  by  a  person  renting 
the  car  (Neubrand  v.  Kraft  (1915) 
169  Iowa,  444.  L.R.A.1915D,  691,  161 
N.  W.  455),  or  by  a  person  borrowing 
the  car  (Martin  v.  Lilly  (1919)  188 
Ind.  139;  121  N.  E.  443;  Hartley  v. 
Miller  (1911)  165  Mich.  116,  S3  L.R.A. 
(N.S.)  81, 130  N.  W.  336,  1  N.  C.  C.  A. 
126;  Michael  v,  Pulliam  (1919)  — 
Mo.  App.  — ,  215  S;  W.  763). 

By  the  weight  of  authority,  an  au- 
tomobile is  not  such  a  dangerous 
instrumentality  that  an  owner  who 
permits  his  servant  to  use  it  on  the 
servant's  personal  business  is  liable 
for  an  accident  caused  by  the  serv- 
ant's negligence.  ' 

Georgia.  —  Fielder  v.  Davison 
(1913)  139  Ga.  509,  77  S.  E.  618. 

Indiana. — Premier  Motor  Mfg.  Go. 
V.  Tilford  (1916)  61  Ind,  App.  164,  111 
N.  E.  645. 

Kentucky.— Tyler  v.  Stephen  (1915) 
1B3  Ky.  770,  174  S.  W.  790. 

Maryland.  —  Symington  v.  Sipes 
(1913)  121  Md.  313,  47  L.R.A.(N.S.) 
662,  88  Atl.  134. 

Michigan. — Brinkman  v.  Zuckerman 
(1916)  192  Mich.  624,  159  N.  W.  316. 

Minnesota.  —  Slater  v.  Advance 
Thresher  Co.  (1906)  97  Minn.  305,  6 
L.RJ^.(N.S.)  698,  107  N.  W.  133; 
Provo  V.  Conrad  (1915)  130  Minn.  412, 
153  N.  W.  753. 
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New  Hampshire.  —  Danforth  v. 
Fisher  (1908)  75  N.  H.  111.  21  L.R.A. 
(N.S.)  93,  139  Am.  St.  Rep.  670,  71 
Atl.  535. 

New  York. — Cunningham  v.  Castle 
(1918)  127  App.  Div.  580,  111  N.  Y. 
Supp.  1067;  Bogorad  v.  Dix  (1917) 
176  App.  Div,  774.  162  N.  Y.  Supp.  992, 
reversing  (1916)  159  N.  Y.  Supp.  46. 
Compare    Ingraham    v.  Stockamore 

(1909)  63  Misc.  114,  118  N.  X.  Supp. 
399. 

Virginia. — Cohen  v.  Meador  (1916) 
119  Va.  429,  89  S.  E.  876. 

Washington. — Jones  v.  Hoge  (1907) 
47  Wash.  663,  14  L.R.A.(N.S.)  216, 
125  Am.  St.  Rep.  915,  92  Pac.  433. 

Wisconsin. — Steffen  v.  McNaughten 

(1910)  142  Wis.  49,  26  L.RJl.(N.S.) 
382, 124  N.  W.  1016. 19  Ann.  Gas.  1227. 

However,  in  the  reported  case 
(Southern  Cotton  Oil  Co.  v.  Ander- 
son, ante,  255) ,  the  view  is  apparent- 
ly taken  that  so  great  are  the  possi- 
bilities of  injury  from  the  operation 
of  an  automobile  that  an  owner  who 
allows  his  sMrant  to  use  the  machine 
on  his  personal  business  is  liable  for 
the  negligence  of  the  servant  while  so 
engaged.  It  is  to  be  noted  that  this 
holding  is  opposed  not  only  to  the 
cases  heretofore  cited  in  'flrhich  the 
dangerous-instrumentality  doctrine 
was  specifically  invoked,  but  to  the 
large  number  of  cases,  not  within  the 
scope  of  this  discussion,  wherein  it  is 
held  generally  that  an  automobile 
owner  is  not  liable  for  an  injury 
caused  by  the  negligent  driving  of  his 
servant  in  the  course  of  a  deviation 
from  his  employment. 

'The  relation  between  the  owner  of 
an  automobile  and  the  person  em- 
ployed by  him  to  operate  it  is  that  of 
master  and  servant,  and  liability  for 
injuries  to  third  persons,  caused  by 
tiie  negligence  of  the  servant  operat- 
ing the  same,  differs  in  no  essential 
respect  from  the  rules  and  principles 
of  law  applicable  to  that  relation. 
Efforts  have  been  made  to  extend 
such  rules  of  liability,  by  statute  and 
Judicial  decisions,  on  the  theory  that 
tlie  automobile  is  a  dangerous  instru- 
mentality, requiring  for  the  protec- 
tion of  the  public  a  high  degree  of 
care  in  safe^ruarding  its  use.  These 
effort^  have  not  met  with  success,  and 


the  courts  are  practically  uniform  Id 
applying  in  such  cases  the  law  of 
master  and  servant."  Provo  t.  Conrad 
(1916)  130  Minn.  412,  163  N.  W.  753. 

In  like  manner  the  dangerous-in- 
strumentality rule  does  not  subject  a 
parent  to  liability  ,  for  the  acts  of  a 
child  allowed  to  use  the  parent's  au- 
tomobile, the  liability  of  the  parent, 
if  any,  resting  on  agency,  or  on  the 
"family  purpose"  doctrine. 

Alabama.— Parker.  V.  Wilson  (1912) 
179  Ala.  361,  48  L.R.A.(N.S.)  87,  60 
So.  150. 

niinois.— Akin  v.  Page  (1919)  287 
111.  420,  6  A.L.R.  216,  123  N.  E.  30. 

Missouri— Daily  v.  Maxwell  (1911) 
152  Mo.  App.  415,  133  S.  W.  351. 

New  York.  —  Towers  v.  Errington 

(1912)  78  Misc.  297,  138  N.  Y.  Supp. 
119. 

North  Carolina. — Linville  v.  Nissen 

(1913)  162  N.  C.  96,  77  S.  E.  1096. 
Oklahoma.  —  McNeal  v.  'McKaln 

(1912)  33  Okla.  449,  41  L.R.A.(N.S.) 
775,  126  Pac  742. 

Tennessee.— King  v.  Smythe  C1918) 
140  Tenn.  217,  L.R.A.1918F,  293,  204 
S.  W.  296;  Lynde  v.  Browning  (1911) 
2  Tenn.  C.  C.  A.  262. 

Washington. — Birch  v.  Abercrombie 

(1913)  74  Wash.  486,  50  LJl.A.(N.S.) 
69,  133  Pac.  1020. 

But  an  automobile  is  so  far  dan- 
gerous that  liabili^  is  on  that 
ground  imposed  on  a  purent  who  per- 
mits its  use  by  a  child,  known  to  be 
incompetent  to  drive  it  with  due  re- 
gard for  the  safety  of  the  public 
Gardiner  v.  Solomon  (1917)  200  Ala. 
115,  L.R.A.1917F,  380,  75  So.  621 ;  Al- 
len V.  Bland  (1914)  —  Tex.  Civ.  App. 
~,  168  S.  W.  35.  In  the  case  first 
cited  it  was  said:  "While  automo- 
biles are  not  inherently  danfirerous 
instrumentalities,  and  the  owner 
thereof  is  not  responsible  for  the 
negligent  use  of  same,  except  upon 
the  theory  of  the  doctrine  of  re- 
spondeat superior,  yet  there  is  an  ex- 
ception if  he  intrusts  it  to  one, 
though  not  an  agent  or  servant,  who 
is  so  incompetent  as  to  the  handling 
of  same  as  to  convert  it  into  a  dan- 
gerous instrumentalify,  and  the  in- 
competency is  known  to  the  owner 
when  permitting  the  use  ef  the  ve- 
hicle." W,  A.  S. 
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FRANK  J.  RUNKLE,  Respt., 

V. 

SOUTHERN  PACIFIC  MILLING  COMPANY,  Appt. 
OaUforma  Supreme  Court  (Dept.  Wo.  2)  — January  24,  109X, 
(_  Cal.  — ,  195  Fac.'398.) 

WBrehoasanan  —  liability  for  loss  of  property  —  negligence  of  servant. 

1.  A  warehouseman  is  liable  for  destruction  of  property  stored  with 
him  by  fire  resulting  from  the  negligence  of  the  one  whom  he  placed  in 
darge  of  the  building. 

[See  note  on  this  question  beginning  on  page  280.] 

Trill —  question  for  court  —  negli- 


2.  The  question  of  negligence  is 
one  of  law  for  the  court  only  when 
the  facts  are  not  in  any  event  or  in 
any  view  of  the  case  susceptible  to 
the  inference  of  negligence  sought  to 
be  dedaced  therefrom. 

[See  20  R.  C.  L.  166.] 

—  qne^on  for  jury  —  sufficiency  of 

fire-fighting  apparatus. 

8.  Whether  barrels  of  water  with- 
oat  buckets,  pyrene  extinguishers, 
and  a  low-pressure  water  pipe  over  a 
sink,  fulfil  the  duty  of  a  public  ware- 
boaseman  to  provide  fire-fighting  ap- 
paratus for  the  protection  of  property 
stored  with  him,  is  a  question  for  the 

Warehouseman  —  duty   to  protect 
from  fire  —  Itnowledge  of  customer. 
1  Knowledge  by  the  customer  of 
the  fire-fighting  apparatus  provided 
a  public  warehouseman  for  the 
protection  of  property  stored  with 
him  at  the  time  he  places  property  in 
the  warehouse  does  not  alter  the 
righte  and  duties  of  the  parties  with 
nq»ect  to  the  protection  to  be  af- 
fwded  to  the  property. 

Master  and  servant  —  warehouse- 
nan  —  scope  of  employment  —  en- 
tering bailding  after  hours. 
5.  One  employed  to  have  charge  of 
a  pabiic   warehouse  and  intrusted 
wilh  a  key  to  the  property  may  be 
fimnd  to  have  been  acting  within  the 
Kope  of  his  employment  in  entering 
the  building  after  it  has  been  closed 
for  the  day. 


Warehouseaus  —  negHgence  la  em- 
ploying dmnkcn  keeper. 

6.  A  warehouseman  may  be  found 
to  be  negligent  with  respect  to  prop- 
erty left  with  him  for  storage,  in 
placing  in  charge  of  the  building  a 
man  whom  he  knows  drinks  intoxicat- 
ing liquor  to  excess,  and  who  is  in- 
trusted with  a  k^  by  which  he  can 
gain  access  to  the  building  at  any 
time. 

Appeal  —  Instructions  —  absence  of 
error. 

7.  Upon  the  question  of  the  negli- 
gence of  a  warehouseman  in  putting 
in  charge  of  the  warehouse  a  man 
known  to  be  frequently  under  the  in- 
fluence of  intoxicating  liquor,  it  is 
not  error  to  instruct  that  an  ordinari- 
ly prudent  employer  would  not  retain 
in  his  employ  a  man  who  was  known, 
or  who  should  have  been  known,  to 
be  an  habitual  drunkard. 
Definition  —  habitual  drunkard. 

8.  An  habitual  drunkard,  in  the 
general  sense  and  as  commonly  under- 
stood, is  one  who  is  addicted  to  the 
habit  of  drinking  intoxicating  liquors 
to  excess,  and  who  is  commonly  or 
frequently  intoxicated  and  becomes  so 
as  often  as  the  opportunity  permits. 
Evidence  —  burden  of  proof  —  care 

of  warehouseman. 

9.  One  seeking  to  hold  a  ware- 
houseman liable  for  the  loss  of  his 
property  by  the  burning  of  the  ware- 
house in  which  it  was  stored  is  not 
bound  to  show  affirmatively  what 
would  constitute  ordinary  care  on  the 
part  of  defendant  in  the  operation 
and  management  of  the  warehouse. 

[See  27  B.  C.  L.  1003.] 


Appeal  liiy  defendant  from  a  judgment  of  the  Superior  Court  for  Ven- 
tura County  (Rogers,  J.)  in  favor  of  plaintiff  in  an  action  brought  to 
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have  been  caused  by  defendant's  negligence.  Affirmed. 
The  facts  are  stated  in  the  opinion  of  the  court. 


Mr.  Charles  F.  Blackstocfc,  for  ap- 
pellant: 

Under  all  of  the  facts  and  circum- 
stances it  was  not  established  or 
shown  that  defendant  was  negligent, 
either  in  the  manner  it  conducted  its 
warehouse  or  in  the  employment  and 
retention  in  its  employ  of  the  said  Roy 
Thomas. 

Smith  V.  Whittier,  96  Cal.  280,  30 
Pac.  529;  29  Cyc.  427;  Porter  County 
V.  Dombke,  94  Ind.  72;  Salem-Bedford 
Stone  Co.  v.  O'Brien,  12  Ind.  App.  217, 
40  N.  E.  430;  Philadelphia,  W.  &  B. 
R.  Co.  V.  Kerr,  25  Md.  521 ;  Brown  v. 
Merrimack  River  Sav.  Bank,  67  N.  H. 
649,  68  Am.  St.  Rep.  700,  39  Atl.  336. 

The  burden  of  proving  culpable 
negligence  on  the  part  of  defendant 
was  on  the  plaintiff. 

Wilson  V.  Southern  P.  R.  Co.  62  Cal. 
172. 

Defendant  was  not  liable  for  any 
negligence  on  the  part  of  Thomas,  be- 
cause, on  the  26th  day  of  December, 
1918,  he  was  not  acting  in  the  course 
of  his  employment. 

Bank  of  California  v.  Western  U. 
Teleg.  Co.  52  Cal.  288;  Story,  Agency, 
§  452;  Overacre  v.  Blake.  82  Cal.  77, 
22  Pac.  979;  Harlan  v.  St.  Louis,  K. 
C.  &  N.  R.  Co.  65  Mo.  22;  First  Nat. 
Bank  v.  Ocean  Nat  Bank,  60  N.  Y. 
278,  19  Am.  Rep.  181;  Doggett  v. 
Richmond  &  D.  R.  Co.  78  N.  C.  305; 
Hoag  V.  Lake  Shore  &  M.  S.  R.  Go.  85 
Pa.  293,  27  Am.  Rep.  653;  Gihnan  v. 
Noyes,  57  N.  H.  627. 

Mr.  Robert  M.  Clarice,  for  respond- 
ent: 

The  verdict  is  sustained  by  the  evi- 
dence and  the  motion  for  a  nonsuit 
was  properly  overruled. 

Cooley,  Torts,  Students'  ed.  pp.  32, 
696  et  seq,;  Fox  v.  Oakland  Consol. 
Street  R.  Co.  118  Cal.. 55,  62  Am.  St. 
Rep.  216,  50  Pac.  25;  Wikberg  v.  Ol- 
son Co.  138  Cal.  479,  71  Pac.  611; 
Anderson  v.  Los  Angeles  Transfer  Co. 
170  Cal.  66,  148  Pac.  212;  Sierra  Mill. 
Smelting  &  Min.  Co.  v.  Hartford  F. 
Ins.  Go.  76  Cal.  235, 18  Pac.  267;  Wil- 
son v.  Southern  P.  R.  Co.  62  Cal.  164; 
Greenleaf  v.  Pacific  Teleph.  &  Teleg. 
Co.  —  CaL  App.  — ,  185  Pac.  872; 
Gussen  v.  Southern  California  Sav. 
Bank,  133  Cal.  534,  86  Am.  St.  Rep. 
221,  65  Pac.  1099. 

Thomas  was  acting  in  the  scope  of 
hiseznpioyment. 
Percival  v.  National  Drama  Corp. 


181  Cal.  631,  185  Pac.  972;  Sample  v. 
Round  Mountain  Citrus  Farm  Co.  29 
Cal.  App.  547,  156  Pac.  983;  People  ir. 
Treadwell,  69  Cal.  226,  10  Pac.  502,  7 
Am.  Crim.  Rep.  152;  Bibb  v.  Ban- 
croft, 3  Cp.I.  Unrep,  151,  22  Pac  484; 
Grosse-Becker  v.  Becker,  102  CaL  226, 
36  Pac.  433;  Adams  v.  Wiesendanger. 
27  Cal.  App.  590,  150  Pac.  1016; 
Moore  v.  Pacific  Coast  Steel  Co.  171 
Cal.  489,  153  Pac.  912;  Rahn  v.  Singer 
Mfg.  Co.  26  Fed.  913;  Mulvehill  v. 
Bates,  31  Minn.  364,  47  Am.  Rep.  796. 
17  N.  W.  959;  Riordan  v.  Gas  Con- 
sumers' Asso.  4  Cal.  App.  639,  88  Pac. 
809;  Jessen  v.  Peterson,  N.  &  Co.  18 
Cal.  App.  349,  123  Pac.  219;  Nobles- 
ville  &  E.  Gravel  Road  Co.  v.  Ganse. 
76  Ind.  142,  40  Am.  Rep.  224. 

Knowledge  of  the  agent  or  superin- 
tendent is  the  knowledge  of  the 
principal. 

Diller  v.  Northern  California  Pow- 
er Co.  162  Cal.  531,  123  Pac.  359,  Ann. 
Gas.  1913D,  908;  Chicago  &  A.  R.  Co. 
V.  Sullivan,  63  111.  293;  Williams  v. 
Missouri  P.  R.  Co.  109  Mo.  485,  18 
S.  W.  1098;  Laning  v.  New  York  a  R. 
Co.  49  N.  Y.  521,  10  Am.  Rep.  417,  16 
Am.  Neg.  Cas.  747. 

Evidence  of  declarations  made  by 
such  agent  or  superintendent  relative 
to  an  employee's  habit  is  competent 
to  prove  his  knowledge. 

Diller  v.  Northern  California  Pow- 
er Co.  supra;  Huntingdon  &  B.  T.  R. 
&  Coal  Co.  V.  Decker,  84  Pa.  419; 
Chapman  v.  Erie  R.  Co.  66  N.  Y.  579. 

The  habit  for  drunkenness,  as  tiie 
habit  for  any  other  trait,  is  proved  by 
evidence  of  specific  acts  of  intoxica- 
tion. 

Gier  v.  I^os  Angeles  Consol.  Elec- 
tric R.  Co.  108  Cal.  129,  41  Pac.  22; 
Young  V.  Fresno  Flume  &  Irrig.  Co.  24 
Cal.  App.  286,  141  Pac.  29;  Worley  v. 
Spreckels  Bros.  Commercial  Co.  163 
Cal.  60,  124  Pac.  697. 

Whether  the  drinking  habits  of 
Thomas  constituted  habitual  drank- 
enness  was  a  question  properly  sub- 
mitted to  the  jury. 

Gallagher  v.  People,  120  111.  179,  11 
N.  E.  335;  State  ex  rel.  Atty.  Gen.  v. 
Robinson.  Ill  Ala.  482,  20  So.  30; 
Ludwick  V.  Com.  18  Pa.  172;  State  v. 
Pratt,  34  Vt.  323;  Northwestern  Mut. 
L.  Ins.  Co.  v.  Muskegon  Nat  Bank, 
122  U.  S.  601,  30  L.  ed.  1100,  7  Sup.  Ct 
Rep.  1221 :  Wigmore,  Ev.  §  96. 


n 
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I,  J,,  delivered  the  opinion    inference  of  neglisrence  sought  to 

be  deduced  therefrom  that  the 


of  the  court: 

Hie  defendant  appeals  from  a 
judgment  entered  upon  the  verdict 
of  the  jury  in  the  sum  of  $5,652.17 
as  damages  for  the  destruction  by 
fire,  resulting  from  the  defendant's 
DegUgence,  xtt  a  lot  of  beans  which 
were  stored  in  the  warehouse  of  the 
defendant  at  Santa  Susanna,  in 
Ventura  county.  Substantially 
stated,  the  pleaded  facts  of  the 
plaintiff's  case,  in  so  far  as  material 
to  the  points  presented  on  appeal, 
are  these:  The  corporation  defend- 
ant was  doing  a  general  storage 
business  on  and  prior  to  the  25th 
day  of  December,  1918,  and  on  that 
day  the  plaintiff  had  stored  in  the 
defendant's  warehouse  certain 
quantities  of  beans  reasonably 
worth  the  sum  of  $5,675.67.  On 
the  date  last  mentioned  and  prior 
thereto,  the  defendant  failed  gen- 
erally to  exercise  ordinary  and  rea- 
siniable  care  and  diligence  for  the 
protection  and  preservation  against 
destruction  by  fire  of  the  plaintiff's 
beans,  which  had  been  deposited 
and  stored  in  the  warehouse  of  the 
defendant,  and  was  particularly 
negligent ,  in  failing  to  provide  a 
watdunaii  or  caretak^  of  its  said 
warehouse  other  than  one  Roy 
Thomas,  "who  was  at  all  times 
careless,  negligent,  reckless,  and 
anfit  to  have  charge  of  said  pubhc 
warehouse"  and  its  contents,  and 
on  the  said  25th  day  of  December, 
1918,  said  Thomas,  then  and  there, 
being  the  servant  of  said  defend- 
ant, entered  the  warehouse  of  the 
defoidant  in  an  intoxicated  condi- 
tion and  negligently  set  fire  thereto, 
causing  the  warehouse  and  its  con- 
tents, including  the  plaintiff's 
beans,  to  be  destroyed. 

The  jury's  finding  of  negligence, 
implied  from  the  verdict,  is  suf- 
fieioatly  supported  by  evidence.  It 
IB  idle  to  discuss  upon  appeal  to  this 
court  the  weight  of  the  evidence 
upon  which  tiie  judgment  rests, 
and,  of  course,  it  is  only  when  the 

Mal-aMttm  *  given 

toMrt-         case  are  not  in  any 


event   or    m  any 
Tiev  of  the  case  susceptible  to  the 


that 

question  of  negligence  becomes  one 
of  law  for  the  sole  consideration  of 
the  court,  rather  than  one  of  fact 
for  the  determiiuition  of  the  jury. 
It  is  conceded,  as  indeed  it  must  be, 
that  by  reason  of  the  relationship 
of  the  parties  arising  out  of  the 
contract  of  bailment  for  hire  and 
the  provisions  of  §  21  of  the  Ware- 
house Receipts  Act  (Stat.  1909,  p. 
437),  that  the  duty  devolved  upon 
the  defendant  to  exercise  such  care 
in  the  safeguarding  of  the  plain- 
tiff's property  as  a  reasonably  care- 
ful owner  of  similar  goods  would 
exercise,  and,  failing  in  this,  the  de- 
fendant must  be  held  in  damages 
for  the  resulting  loss.  The  evi- 
dence in  the  instant  case  shows,  in 
response  to  the  issue  of  negligence, 
substantially  as  follows:  The  de- 
fendant's warehouse  was  a  wooden 
structure,  200  feet  long  and  74  feet 
wide,  in  which,  in  addition  to  gen- 
eral merchandise,  gasolene  and 
other  inflammable  and  explosive 
substances  were  stored.  Two 
barrels  of  water,  without  buckets  at 
hand,  were  located  at  either  end  of 
the  building,  and  these,  with  two 
small  pyrene  fire  extinguishers  and 
a  three-quarter  inch  low-pressure 
water  pipe  leading  from  a  neigh- 
bor's weU  and  terminating  with  a 
faucet  in  a  sink  inside  the  ware- 
house, constituted  the  fire-fighting 
appliances  provided  by  the  defend- 
ant for  the  protection  and  preser- 
vation of  the  warehouse  and  its 
contents.  Whether  these  fire-fight- 
ing appliances  were  ordinarily  ade- 
quate and  reasonably  sufficient  as 
a  protection  against  loss  and  dam- 
age by  fire  under  all  of  the  circum- 
stances, and  considering  particular- 
ly the  situation  of  the  warehouse, 
was  clearly  a  question  of  fact  for 
the  jury  to  deter-  ^,  ^ 
mme.  The  liabii-  jnpy— aafiioiraeT 
ity  of  the  defend-  :i":Sf'f""* 
ant  as  a  bailee  for 
hire  was  not  lessened,  and  the 
plaintiff  was  not  estopped  from  as- 
serting such  liability  merely 
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cause  the  plaintiff  may  have  had 
knowledge   as  to 

3r«7x''?nro?:e*  manner  in 

from  «r«w  which  the  deiend- 
c«tom  er**  ant  conducted  its 
business  at  the  time 
plaintiff  stored  his  beans  with  the 
defendant.  Stevens  v.  Stewart- 
Warner  Speedometer  Corp.  223 
Mass.  44.  Ill  N.  E.  771. 

Upon  the  question  of  the  particu- 
lar negligence  of  the  defendant  in 
employing  an  unfit  man  to  have 
charge  of  its  warehouse,  the  record 
shows  some  evidence  to  the  effect 
that  the  defendant,  prior  to  and  at 
the  time  of  the  fire,  employed  as  a 
warehouseman  one  Roy  Thomas,  a 
person  who  was  addicted  to  the  use 
of  intoxicating  liquor  and  who  got 
drunk  to  the  knowledge  of  the 
agents  of  the  defendant.  Upon  the 
latter  phase  of  the  case  there  was 
evidence  to  the  effect  that  the 
agents  of  the  defendant  knew  the 
filing  of  this  man  when  they  em- 
ployed him.  There  is  further  evi- 
dence to  show  not  only  that  this 
man  was  especially  employed  as  the 
warehouseman,  but  had  in  fact 
acted  in  hia  capacity  of  warehouse- 
man, and  that  he  was  at  times  in 
complete  charge  of  the  warehouse, 
and  at  all  times  had  the  key  to  the 
warehouse,  although  there  was  an- 
other person  over  him  who  was 
known  as  the  "agent  for  the  ware- 
house," who  was  agent  at  Santa 
Susanna  and  Moorpark  and  who  was 
generally  in  charge  of  those  ware- 
houses, but  he  resided  at  Moorpark. 
some  10  miles  from  Santa  Susanna 
and  only  occasionally  visited  the 
warehouse  there.  Another  em- 
ployee, a  Mrs.  Haigh,  the  bookkeep- 
er, lived  on  a  ranch  about  miles 
from  the  warehouse.  Thomas  was 
the  only  person  residing  usually  in 
Santa  Susanna  who  was  in  author- 
ity in  the  warehouse,  and  when  the 
war^ouse  was  open  for  business 
Thomas  "seemed  to  be  boss  there. 
He  wasn't  doing  anything  but 
standing  around  and  giving  or- 
ders." 

It  is  an  undisputed  fact  in  the 
case  that  Thomas  was  intoxicated 


to  the  point  of  irresponsibility  on 
the  night  of  the  fire,  and  that,  prior 
to  the  discovery  of  the  fire,  he  was 
seen,  still  intoxicated.  going- 
towards  the  warehouse,  and  while 
it  was  not  shown  by  any  direct  evi- 
dence that  he  was  in  the  warehouse 
until  after  the  fire  started,  never- 
theless, within  the  evidence  ad- 
duced upon  the  whole  case,  th^ 
are  to  be  found  circumstances 
which  unerringly  point  to  the  con- 
clusion, and  justified  the  jury  in 
finding,  that  he  was  not  only  in  the 
office  of  the  warehouse  where  the 
fire  originated  and  at  the  time  it 
originated,  but  that  he.  while  in  a 
drunken  stupor,  was  tne  cause  of 
the  fire.  That  Thomas  was  acting 
within  the  scope  of  his  employment 
on  the  day  and  the  evening  of  the 
fire,  notwithstanding  the  fact  that 
the  warehouse  was  not  open  for 
business  at  that  time,  is  f^rly  in- 
ferable from  the  evidence  as  a 
whole  and  in  particular  from  that 
evidence  which  tended  to  show  that 
Thomas  was  employed  as  "a  ware- 
houseman ...  to  take  charge 
of  the  warehouse"  and  was  given  a 
key  thereto  which  he  had  at  all 
times  in  his  possession.  Under 
these  circumstances,  we  are  not 
prepared  to  say  that  the  jury  was 
not  justified  in  finding  that  when 
Thomas  entered  the  warehouse  on 
the  evening  of  the  fire  he  was  act- 
ing within  the  ^^^^ 
scope  of  his  em-  •JVrMt-ware. 
ployment.  Thomas  Sr:^T^^l^fl 
was  the  only  agent  ^atmnx  boiid- 
of  the  corporation  "•^'^ 
at  Santa  Susanna  who  had  control 
of  its  property  at  the  time  of  the 
fire  or  who  could  be  said  to  be  in 
charge  of  the  warehouse,  and  it 
may  well  have  been  found  that  the 
duties  of  Thomas  as  warehouseman 
in  charge  of  the  warehouse  ex- 
tended beyond  the  hours  ordinarily 
occupied  for  the  public  use  of  the 
warehouse,  and  it  was  not  neces- 
sary for  the  plaintiff  to  prove  that 
at  the  time  of  the  fire  Thomas 
was  engaged  in  executing  any  ptur- 
ticular  business  or  specific  com- 
mand of  his  principal.   If  Thomas 
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(  -  Col.  — , 

at  the  time  of  the  commi'ssion  of 
the  act  which  resulted  in  the  fire 
was  in  the  warehouse  within  the 
general  scope  of  his  employment 
and  the  injury  and  damage  resulted 
from  his  negli- 
5SiiT;r™  8^™ce,  that  is  all 
imm  sf  propertT  that  need  be  shown 
-«wHv>>e«  mi       ^gj,  ^  charge 

the  defendant  with 
liability  for  the  damage.  Mulvehill 
T.  Bates,  31  Minn.  364,  47  Am.  Rep. 
796, 17  N.  W.  959 ;  Rahn  v.  Singer 
Mfg.  Co.  <C.  C.)  26  Fed.  912;  Rior- 
dan  V.  Gas  Consumers'  Asso.  4  Cal. 
App.  639,  88  Pac.  809;  Jessen  v. 
Peterson,  N.  ft  Co.  18  Cal.  App.  349, 
123  Fac.  219.  But,  however  that 
may  be,  the  jury  may  well  have 
found  that  the  defendant  was 
guilty  of  actionable  negligence  in 
selection  and  employment  of  a 
man  whose  duties  called  for  the 

-.r«ll«»e.  «>      COnStMlt  pOBSeS- 

mpisriu         sion  of  a  key  to  the 


warehouse, 
the  consequent  right  of 


with 

access 

thereto  at  all  times,  and  who,  to  the 

knowledge  of  defendant's  agents, 
drank  intoxicating  liquors  to  ex- 
cess, and  who  was  in  the  habit  of 
getting  drunk.  Cussen  v.  Southern 
California  Say.  Bank,  133  Cal.  634, 
85  Am.  St  Rep.  221,  65  Fac.  1099. 
In  jshort,  the  real  question  involved 
in  the  instant  case  is  not  so  much 
(«e  of  the  scope  of  Thomas's  em- 
ployment, but  rather  a  question  of 
the  negligence  of  the  defendant  in 
the  selection  of  an  employee  who  it 
knew  was  not  competent,  by  reason 
of  his  known  drinking  habits,  to  be 
placed  in  the  care  and  charge  of  the 
defendant's  warehouse  and  the 
property  of  the  idaintifif  therein. 

No  fault  can  be  fairly  found  with 
the  instruction  of  the  trial  court  to 
the  effect  that  an  ordinarily  pru- 
dent emptoyer  would  not  retain  in 
its  employ  a  man  who  was  known, 
or  who  should  have  been  known,  to 
be  an  habitual  drunkard.  While 
there  is  no  evidence  showing  that 
Thomas  was  an  habitual  drunkard 
in  the  sense  that  he  got  drunk  so 
often  and  to  such  an  extent  as  to  in- 
capacitate him  from  attending  to 
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his  business  for  a  considerable  por- 
tion of  the  time,  nevertheless  the 
evidence  as  a  whole  shows  that 
Thomas  frequently  got  drunk  while 
employedi  at  Santa  Susanna,  was 
drunk  when  he  came  there  on  or 
about  November  20,  was  drunk  on 
the  occasion  of  the  Are,  and  was  ob- 
served to  be  drunk  by  the  towns- 
people and  under 
the  influence  of  ^MtraetioM 
liquor  oftentimes  ^So"."**  *' 
when  on  duty  in 
and  at  the  warehouse.  The  habitu- 
al drunkenness  referred  to  in  the 
instruction  was  not  used  in  a  tech- 
nical or  limited  sense,  but  in  its 
general  sense  as  distinguished  from 
that  habitual  intemperance,  for  in- 
stance, which  might  be  made  the 
ground  of  an  action  In  divorce.  An 
"habitual  drunkard"  in  the  general 
sense  and  as  commonly  understood 
is  one  who  is  addicted  to  the  habit 
of  drinking  intoxicating  liquors  to 
excess,  and  who  is  D««.itio»^ 
ooDunonly  or  fre-  k«»ito«i 
quently  intoxicated  •'-■■"^ 
and  becomes  so  as  often  as  an  op- 
portunity permits.  State  v.  Pratt, 
34  Vt  323.  As  used  in  the  instruc- 
tion complained  of,  the  phrase 
"habitual  drunkard"  needed  no  ex- 
planation. The  jury,  presumably, 
was  competent  to  understand  what 
is  meant  by  language  in  conunon 
use.  And  whether  the  habits  and 
conduct  of  the  man  Thomas,  as 
shown  by  the  evidence,  were  insuf- 
iicieht  to  stamp  him  as  an  habitual 
drunkard,  was  a  question  properly 
submitted  to  the  jury  under  the  al- 
legations of  the  complaint,  to  the 
effect  that  Thomas  was  incompe- 
tent and  unfit  to  have  charge  of  the 
defendant's  warehouse  and  to  care 
for  the  plaintiff's  property  de- 
posited therein.  3  Labatt,  Mast.  & 
S.  §  1087  (185),  p.  2875;  Probst  v, 
Delamater.  100  N.  Y.  266,  271,  3  N. 
E.  184.  Fairly  construed,  the  in- 
struction in  question  did  not  pur- 
port to  tell  the  jury  that  they 
might  come  to  a  conclusion  based 
upon  their  own  individual  opinion, 
without  regard  to  the  evidence,  as 
to  what  a  prudent  warehouseman 
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that  the  instruction  can  be  said  to 
have  done  was  to  tell  the  jury  that 
if  the  evidence  in  the  qase  war- 
ranted a  finding  that  an  ordinarily 
prudent  person  would  not  employ  a 
known  habitual  drunkard  as  a 
warehouseman,  and  that  if  it  were 
further  found  that  the  defendant 
knowingly  and  hnprudently  did 
that  very  thing,  the  defendant  was 
guilty  of  negtigence  and  must  re- 
spond in  damages  for  the  injury 
and  loss  proximately  resulting  to 
plaintiff  as  the  result  of  the  ware- 
houseman's drunken  negligence. 
So  construed,  the  instruction  clear- 
ly stated  the  law.  3  Labatt,  Mast.  & 
S.  §  1087,  p.  2875;  Huntingdon  &  B. 
T.  R.  &  Coal  Co.  V.  Decker.  84  Pa. 
419-424.  While  it  was  incumbent 
Upon  the  plaintiff  to  sustain  the 
burden  of  showing  defendant's  neg- 


tively  what  would 
constitute  ordinary  bi^de"*^  wnmt 
care  on  the  part  of 
the    defendant  in 
the  operation  and  management  of 
its  warehouse.  That  was  a  matter 
of  defense,  and  in  the  absence 
of  a  showing  in  that  behalf  by  the 
defendant  it  was  within  the  proT- 
ince  of  the  jury  to  determine  from 
all  of  the  evidence  whether  the 
defendant  was  negligent  in  the 
management  of  its  business,  or 
conducted  it  with  the  care  and  cau- 
tion which  would,  considering  the 
character  of  the  business,  ordi- 
narily be  required  of  a  reasonaUy 
prudent  person. 
The  judgment  is  affirmed. 


J. 


We  concur:   Wilbur,  J.;  Sloane, 


ANNOTATION. 


Liability  of  warefaoasemwi  for  damage  to  or  dertiutUua  of  properlgr  by  fin. 


I.  Scope  and  introduction,  280. 
IL  Liability  in  general: 

a.  Statement  of  rules,  281. 
Ik  Special  contracts  in  general, 
284. 

e.  Stipalations  against  liability, 
286. 

d.  Nature  of  place  of  storage  hi 

general,  286. 

e.  Agreements   as  to  fireproof 

warehouse,  287. 

f.  Fires  communicated  from'  ad^ 

joining  premises,  289. 

g.  Negligence   not  contributing 

to  fire  in  question,  290. 

/.  Scope  and  introdueflon. 
The  question  of  presumption  and 
burden  of  proof  where  the  subject  of 
the  bailment  is  destroyed  or  damaged 
by  fire  is  treated  in  a  note  to  Beck  v. 
Wilkins-Ricks  Go.  9  A.L.R.  5&9,  and  is 
therefore  excluded  from  consideration 
herein. 

The  annotation  also  excludes  cases 
dealing  merely  with  the  question  of  a 
warehouseman's  liability  for  loss  of 
the  subject-matter  of  the  bailment  by 
iire  in  a  place  which  is  not  the  agreed 


III.  Removal  in  case  of  threatened  fir^ 

291. 

IV.  Doty  to  inaore,  298. 

-  V.  Particular  eircnnurtanoes: 

a.  Warranting  inference  of  neg- 

ligence in  general,  295. 

b.  Not  warranting  inference  of 

negligence  in  general,  298. 

c.  Powder,  299. 

d.  Watchman,  800. 

e.  Grain,  301. 

VI.  Pleadings  and  evidence,  301. 
VII.  Statutes;  miscellaneous,  303. 

or  intended  place  of  storage,  fhls 

class  of  cases  being  discussed  in  a 
note  appended  to  Scott  Mayer  Com- 
mission Co.  V.  Merchants'  Grocery  Co. 
12  AX.R.  1316,  on  the  question  of  the 
liabilily  of  a  bailee  for  loss  of  or 
injury  to  goods  kept  at  a  place  other 
than  that  originally  intended. 

The  note  does  not  include  in  general 
cases  on  the  question  of  liability  of  a 
bailee  other  than  a  warehouseman,  for 
loss  by  fire,  as,  for  example,  cases  on 
the  question  of  liabili^  of  li^ry 
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stable  or  gtaHsfi  keepers,  pledgees, 
factors,  etc. 

Cases  on  the  question  of  a  carrier's 
liabUi^  as  warehouseman  for  loss  of 
the  property  by  fire  are  included  un- 
less they  turn  on  some  feature  distinc- 
tiTe  to  carriers  and  not  common  to 
warehousemen  generally. 

The  question  whether  a  warehouse- 
man's failure  to  comply  with  an  agree- 
ment to  ship  property  stored  with  it 
renders  it  liable  for  a  loss  thereof  by 
fire  which  occurred  after  the  time 
when  the  property  should  have  been 
removed  depends  on  a  principle  as  to 
proximate  cause  which  arises  in  other 
eases  than  those  of  loss  by  fire;  and 
cases  involving  merely  this  question 
are  not  included  herein.  See,  for 
example,  McLane,  S.  &  Co.  v.  Botaford 
Elevator  Go.  (1904)  136  Mich.  664.  112 
Am.  St  Rep.  884,  99  N.  W.  875, 16  Am. 
Neg.  Rep.  390,  where  the  defendant's 
&ilare  to  reship  grain  from  its  eleva- 
tors, as  agreed,  was  held  not  to  be  the 
prexiAate  cause  of  its  loss  by  Are 
occurring  after  the  timo  for  remoTaI» 
m  that  the  warehouseman  was  not 
liable  for  the  loss  where  the  fire  was 
purely  accidental. 

li.  Ltabttity  in  general, 

a.  Statement  of  rules.  - 
The  rule  is  well  settled  that,  in  the 

absence  of  statute  or  special  contract, 
s  warehouseman  is  not  an  insurer  of 
the  property  against  fire,  but  is  re- 
sponsible for  loss  or  injury  from  this 
cause  pnly  in  case  of  failure  on  his 
part  to  ^ercise  due  care.  Practically 
all  the  cases  cited  in  the  note,  directly 
a*  by  impltcation,  support  this  rule, 
hot  the  following  authorities  are 
SDfficient  to  show  that  it  is  well 
settled  and  has  been  extensively 
applied : 

Alabama.  —  Hatchett  v.  Gibson 
(1848)  13  Ala.  587;  Jones  v.  Hatchett 
(1848)  14  Ala.  743;  Seals  v.  Edmond- 
»n  (1882)  71  Ala.  609;  Lehman  v. 
Fritebett  (1887)  84  Ala.  512,  4  So.  601. 

Arkansas. — St  Louis,  I.  M.  &  S.  R. 
Co.  7.  Bone  (1889)  52  Ark.  26, 11  8.  W. 
968;  Kansas  City,  Ft  S,  &  M.  R.  Co. 
V.  McGahey  (1897)  63  Ark.  844,  36 
URA.  781,  58  Am.  St.  Rep.  Ill,  38 
S.  W.  669;  Kansas  City  Southern  R. 


Co.  v.  Thrimas  (1911)  97  Ark.  287, 133 
S.  W.  1030.  See  also  Little  Rock  & 
Ft.  S.  R.  Co.  V.  Hunter  (1883)  42  Ark. 
200  (recognizing  rule). 

California. — ^HirschfieM  v.  Central 
P.  R.  Co.  (1880)  .56  Cal.  484;  Reeder 
V.  Wells,  F.  &  Co.  (1910)  14  Cal,  App. 
790,  113  Pac.  342.  ^ 

Goloradob— Denver  &  R.  G.  R.  Co.  v. 
Johnson  (1920)  —  Colo.  — ,  198  Pac. 
729. 

Georgia. — ^Brunswick  Grocery  Co.  v. 
Brunswick  &  W.  R.  Co.  (1898)  106  Ga. 
270,  71  Am.  St.  Rep,  249,  32  S.  E.  92; 
Kight  V.  Wrightsville  &  T.  R.  Co. 
(1906)  127  Ga.  204,  66  S.  E.  363; 
Southern  R.  Co.  t.  Rosenheim  tl907) 
1  Ga.  App.  766,  68  S.  E.  81;  Netzow 
Mfg.  Co.  V.  Southern  R.  Co.  (1909)  7 
Ga.  App.  163,  66  3.  E.  399. 

IlliTiois.  —  Mayer    v.  Gersbacker 

(1904)  207  III.  296,  69  N.  E.  789;  St 
John  V.  Illinois  C.  R.  Co.  (1912)  168 
111.  App.  699.  See  also  Mostoller  v. 
Dubois  (1890)  38  111.  App.  644  (recog- 
nizing rule). 

Indiana.— New  Albany  ft  S.  R.  Co. 
V.  Campbell  (1859)  12  Ind.  65;  Rice 
T.  Nixon  (1884)  97  Ind.  97,  49  Am. 
Rep.  430;  Bottenberg  v.  Nixon  (1884) 
97  Ind.  106;   Thompson  v.  Jordan 

(1905)  164  Ind.  561;  73  N.  E.  1087; 
Drudge  v.  Leiter  (1898)  18  Ind.  App, 
694,  63  Am,  St  Rep.  369,  49  N.  E.  34; 
McGrew  v.  Thayer  (1900)  24  Ind.  App. 
578,  67  N.  E.  262. 

Iowa. — Denton  v.  Chicago,  R.  I.  & 
P.  R.  Co.  (1879)  52  Iowa,  161,  35  Am. 
Rep.  263,  2  N.  W.  1093;  Arthur  v. 
Chicago,  R.  I.  &  P.  R.  Co.  (1883)  61 
Iowa,  648,  17  N.  W.  24. 

Kansas.— Moses  v.  Teetors  (1902) 
64  Kan.  149,  67  L,R,A.  267,  67  Pac. 
626,  11  Am.  Neg.  Rep.  423;  Locke  v. 
Wiley  (1909)  81  Kan.  143,  24  L.R.A. 
(N.S.)  1117,  105  Pac.  11;  Missouri  P. 
R.  Co.  V.  Riggs  (1900)  10  Kan.  App. 
678,  62  Pac.  712. 

Kentucky.— Jeffersonville  R.  Co.  v. 
Cleveland  (1867)  2  Bush,  468;  Louis- 
ville, C.  &  L.  R.  Co.  V.  Maham  (1871) 
8  Bush,  184;  Lewis  v.  Louisville  &  N. 
R.  Co.  (1909)  135  Ky.  361,  25  L.R.A. 
(N.S.)  938,  122  S.  W.  184,  21  Ann.  Cas. 
527. 

Looisiana.- McCuIlom  t.  Porter 
(1866)  17  La.  Ann.  89;  Gibbons  v. 
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Yazoo  &  U.  Taller  R-  Oo.  (1912)  180 
La.  671,  68  So.  505. 

Maryland. — United  Fruit  Co.  v.  New 
YorlE  &  B.  Transp.  Co.  (1906)  104  Md. 
567,  8  L.R.A.(N.S.)  240.  65  Atl.  416. 
10  Ann.  Cas.  437. 

Massachnsettfb — Norway  Plains  Co. 
V.  Boston  &  U.  R.  C?o.  (1854)  1  Gray, 
268.  61  Am.  Dec.  423;  Aldrich  t. 
Boston  &  W.  R.  Co.  (1868)  100  Mass. 
31,  1  Am.  Rep.  76,  97  Am.  Dec.  74; 
Barron  v.  Eldredge  (1868)  100  Mass. 
455,  1  Am.  Rep.  126;  Rice  v.  Hart 
(1876)  118  Mass.  201, 19  Am.  Rep.  433. 

Midiigan. — ^Laffrey  v.  Grummond 
(1889)  74  Mich.  186.  3  LJt.A.  287.  16 
Am.  St.  Rep.  624,  41  N.  W.  894; 
Stapleton  v.  Grand  Trunk  R.  Co. 
C1903)  133  Mich.  187.  94  N.  W.  739; 
McLane,  S.  &  Co.  t.  Botsford  Elevator 
Co.  (1904)  136  Mich.  664.  112  Am.  St. 
Rep.  884,  99  N.  W.  875.  16  Am.  Neg. 
Rep.  390. 

Minnesota. — See  Rustad  v.  Great 
Northern  R.  Co.  (1913)  122  Minn.  463. 
142  N.  W.  727,  later  appeal  (1914) 
127  Minn.  251,  149  N.  W.  304. 

Mississippi — Merchants'  Wharf  boat 
Asso.  V.  Wood  (1887)  64  Miss.  661,  60 
Am.  Rep.  76.  2  So.  76,  later  appeal  in 
(1887)  —  Miss.  — ,  S  So.  248;  Yazoo 
&  M.  Valley  R.  Co.  v.  Husrhes  (1908) 
94  Miss.  242.  22  L.R.A.<N.S.)  976,  47 
So.  662. 

Missouri — Gasfaweiler  v.  Wabash, 
St.  L.  &  P.  R.  Co.  (1884)  83  Mo.  112, 
58  Am.  Rep.  558;  Levi  v.  Missouri,  K. 
&  T.  R.  Co.  (1911)  157  Mo.  App.  536, 
138  S.  W.  699;  Dancinger  v.  Chicago, 
R.  L  &  P.  R.  Co.  (1916)  —  Mo.  App. 
— .  182  S.  W.  120. 

New  York. — ^Roth  v.  BuiFalo  &  State 
Line  R.  <3o.  (1866)  34  N.  Y.  548,  90 
Am.  Dec.  734;  Fenner  v.  Buffalo  & 
State  Line  R.  Co.  (1871)  44  N.  Y.  505, 
4  Am.  Rep.  709;  Draper  v.  Delaware 
&  H.  Canal  Co.  (1889)  118  N.  Y.  118, 
23  N.  E.  131.  See  also  Hedges  v. 
Hudson  River  R.  Co.  (1872)  49  N.  Y. 
223.  reversing  (1868)  6  Robt.  119;  and 
Liberty  Ins.  Co.  v.  Central  Vermont  R. 
Co.  (1897)  19  App.  Div.  509.  46  N.  Y. 
Supp.  576. 

North  Carolina.  —  Turrentine  v. 
Wilmington  &  W.  R.  Co.  (1888)  100 
N.  C.  376.  6  Am.  St.  Rep.  602,  6  S.  E. 
116;  I^man  v.  Southern  R.  Co.  (1903) 


132  N.  C.  721.  44  S.  E.  550.  See  also 
Bryan  v.  Fowler  (1874)  70  N.  C.  596. 

Oklahoma. — Walker  v.  Eikleberzy 
(1898)  7  Okla.  599,  54  Pac.  653. 

Pennsylvania.  —  McCarty  v.  New 
York  &  E.  R.  Co.  (1858)  30  Pa..247: 
Tower  v.  Grocers  Supply  &  Storage  Co. 
(1893)  169  Pa.  106.  28  Atl.  229; 
Boyakine  v.  Sweeting  (1914)  23  Pa. 
Dist.  R.  245;  MerriU  v.  Lehigh  Valley 
R.  Co.  (1912)  49  Pa.  Super.  Ct  213. 

South  Carolina. — Murphy  v.  SouQi- 
em  R.  Co.  (1907)  77  S.  C.  76.  57  S.  fi. 
664. 

Tennessee^ — ^Butler  t.  East  Teanes- 
see  &  V.  R.  Go.  (1881)  8  Lea,  S2; 
I^ncaster  Mills  v.  Merchants*  Cotton- 
press  &  Storage  Co.  (1890)  89  Tenn. 
1.  24  Am.  St.  Rep.  586,  14  S.  W.  317; 
East  Tennessee,  V.  &  G.  R.  Co.  v. 
Kelly  (1892)  91  Tenn.  699.  17  URA. 
691,  30  Am.  St.  Rep.  902,  20  S.  W.  312. 

Texas.— Galveston.  H.  &  S.  A.  R.  Go. 
V.  Smith  (1891)  81  Toe.  479,  17  S.  W. 
133;  Texas  &  P.  R.  Co.  Motse 
(1883)  1  Tex.  App.  Civ.  Cas.  <White 
&  W.)  179;  Texas  &  P.  R.  Co.  v.  Cappe 
(1883)  2  Tex.  App.  Civ.  Cas.  (Willson) 
35;  Texas  &  p.  R.  Go.  v.  Wever 
(1885)  3  Tex.  App.  Civ.  Cas.  (Willson) 
85;  Galveston.  H.  &  S.  A.  R.  Co.  v. 
Smith  (1893)  —  Tex.  Civ.  App,  — .  24 
S.  W.  668;  Thornton  v.  Daniel  (1916) 

—  Tex.  Cfv.  App.  — ,  186  S.  W.  586; 
American  Exp.  Co.  v.  Duncan  (1917) 

—  Tex.  Civ.  App.  — .  193  S.  W.  411. 
See  also  Hartford  F.  Ins.  Co.  v.  Trip- 
lett  (1920)  —  Tex.  Civ.  App.  — ,  22S 
S.  W.  305. 

Wfsconstn. — ^Kronshage  v.  Chicago, 
M.  &  St.  P.  R.  Co.  (1878)  46  WU.  600; 
Hoeger  v.  Chicago.  M.  &  St.  P.  R.  Co. 
(1885)  63  Wis.  100,  53  Am.  Rep.  271. 
23  N.  W.  435. 

England.— Sidaways  v.  Todd  (1818) 
2  Starkie,  400;  Chapman  v.  Great 
Western  R.  Co.  (1880)  L.  R.  6  Q.  B. 
Div.  278,  49  L.  J.  Q.  B.  N.  S.  420, 42  L.  T. 
N.  S.  252.  28  Week.  Rep.  666.  44  J.  P. 
363. 

Canada.— Brown  v.  Canadian  P.  B. 
Co.  (1886)  3  Manitoba  L.  R.  496. 

The  above  rule,  of  course,  applies 
to  loss  of  the  property  in  possession 
of  the  warehouseman  from  other 
causes  than  fire,  and  where  there  has 
been  an  injury  from  this  cause  the 
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rule  hu  aometimes  been  stated  more 
generally,  m  in  Walker  t.  Eikleberry 
(OUa.)  supra,  where  it  was  said: 
"The  authorities  are  without  conflict 
in  BUpport  of  the  proposition  that  at 
the  common  law  a  warehouseman  was 
DOt  liable  as  an  insurer  of  the  goods 
deposited,  but  was  only  liable  for 
negligence  or  want  of  ordinary  care  in 
keeping  and  caring  for  deposits;  and 
if  goods  deposited  were  stolen  or  lost, 
thttm  most  be  some  evidence  of  negli- 
genee  or  want  of  ordinary  care  on  the 
part  of  tiie  warehouseman;  some 
dereliction  of  duty  on  his  part  in  rela- 
tion to  the  goods  in  order  to  make  him 
liable  to  the  owner  for  their  loss/' 

In  discussing  the  degree  of  care 
required  of  a  warehouseman  where 
the  property  was  destroyed  by  fire,  the 
court  in  Barron  v.  Eldredge  (IflftS) 
100  Han.  466*  1  Am.  Rep.  126,  said: 
'They  [the  warehousemen]  cannot  be 
charged  fbr  the  loss,  if  in  the  custody 
«f  the  property  they  exercised 
ordinary  care.  What  constitutes  such 
care  is  a  question  of  fact  to  be  judged 
of  with  reference  to  all  the  circum- 
Btances  of  the  case.  The  nature  and 
nine  of  the  property,  its  exposure  to 
damage  or  loss,  its  proximity  to 
<Ianger  from  fire,  the  means  employed 
to  prevent  or  arrest  the  progress  of 
fire,  the  location,  character,  and  con- 
stnction  of  the  storehouse  in  which  it 
was  placed,  are  elements  to  be  con- 
sidered. The  question  of  ordinary 
care  is  to  be  settled  also  in  reference 
to  the  degree  of  care  which  other 
piVBon8»  engaged  in  similar  business, 
we  in  the  habit  of  bestowing  on 
property  sfmilarly  situated.  And 
senerally  the  care  and  vigilance 
required  is  that  which  men  of  ordi- 
aary  prudence  in  the  same  business 
UQaliy  bestow  on  property  placed  in 
their  custody*  and  similarly  situated 
is  its  exposure  to  loss.  What  consti- 
tutes negligence  in  these  cases  is  a 
question  peculiarly  proper  for  the 
deteimination  of  the  jury." 

In  connection  with  the  question  of 
d^ree  of  care  as  dependent  upon  the 
value  of  the  property,  attention  Is 
caUed  to  Hatchett  v.  Gfibaon  (1848)  IS 
Ala.  687,  a  case  where  cotton  was 
homed  in  a  warehouse.    The  court 


said:  "The  dictates  of  common  sense 
would  seem  to  require  that  the  ware- 
houseman who  receives  cotton  on 
deposit  for  a  certain  compensation 
should  be  equally  carefiil  in  preserv- 
ing the  crop  of  one  who  makes  but  a 
single  bale,  as  that  of  him  who  makes 
a  hundred.  In  respect  to  each  of  such 
bailors,  he  is  bound  to  ordinary  dili- 
gence." The  court  regarded  as  not 
strictly  in  keeping  wii^  this  rule  an 
instruction  that  a  warehousnnan  for 
hire  is  held  to  stricter  diligence  when 
the  articles  depovited  with  him  are 
great,  than  if  they  are  of  small,  value. 
Of  course  this  point  is  one  not  distinc- 
tive  to  the  class  of  cases  under  con- 
sideration. 

The  danger  from  fire  against  which 
the  warehouseman  must  guard  is  not 
such  merely  as  "mights*  occur,  but  is 
such  as  in  the  ordinary  course  of 
events  probably  would  occur.  Mer- 
chants* Wharf-boat  Asso.  v.  Smith 
(1887)  —  Miss.  — ,  3  So.  249. 

And  it  was  held  in  Merchants* 
Wharf-boat  Asso.  v.  Smith  (Miss;) 
supra,  an  action  against  a  warehouse- 
man for  loss  of  cotton  by  fire  while  In 
a  yard  to  which  the  fire  was  com- 
municated from  an  oil  mill,  that  an 
instruction'  requested  by  the  defend- 
ant should  have  been  given,  that  the 
defendant  was  not  liable  for  the  loss 
unless  the  jury  believed  that  from  the 
evidence  that  a  reasonably  prudent 
man,  having  cotton  similarly  situated, 
would  not  have  permitted  his  cotton 
to  have  remained  in  such  a  situation, 
because  of  apprehension  that  the  oil 
mill  would  catch  fire  in  the  ordinary 
course  of  events,  either  from  itself  or 
surroundings,  and  that  fire  proceeding 
from  it  would  probably  cause  his 
cotton  to  be  destroyed. 

It  has  been  held  that  a  warehouse- 
man through  whose  negligence  the 
property  is  destroyed  by  fire  may  be 
held  liable  to  the  owner  for  the  loss, 
although  he  is  not  a  party  to  the  con- 
tract of  bailment,  but  has  received  the 
goods  through  the  wrongful  delivery 
thereof  to  him  by  the  original  bailee, 
the  question  of  his  liability  not  de- 
pending on  whether  such  delivery 
amounted  to  a  conversion  of  the 
property  by  such  bailee.  Thornton  v. 
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185  S.  W.  585. 

The  question  of  a  warehouseman's 
negligence,  so  as  to  render  him  liable 
for  loss  of  the  property  by  fire,  is  not, 
of  course,  to  be  determined  by  his 
knowledge  or  ignorance  of  the  origin 
of  the  fire.  Dieterle  v.  Bekin  (1904) 
148  CaL  683,  77  Pac.  664. 

b.  Special  ooHtraetm  in  general. 
The  question  of  the  warehouseman's 
liability  for  a  loss  from  fire  may,  of 
course,  depend  on  the  special  terms  of 
the  contract  of  bailment.  Frequently, 
however,  cases  involving  this  feature 
have  involved  other  bailment  relation- 
ships than  that  of  warehouseman,  or 
the  loss  has  been  from  some  other 
cause  than  fire.  As  to  provisions  in 
contract  respecting  insurance,  see  IV. 
infra.  And  as  to  contracts  to  store  the 
property  in  a  particular  place,  see  the 
note  above  referred  to,  appended  to 
Scott-Mayer  Commission  Co.  v.  Mer- 
chants' Grocery  Co.  12  A.L.R.  1316,  on 
the  question  of  the  liability  of  a  bailee 
for  loss  of  or  injury  to  goods  kept  at 
a  place  other  than  that  originally  in- 
tended. See  also  XI.  e,  infra,  as  to 
agreements  for  storage  in  a  fireproof 
building. 

It  was  held  in  Pope  v.  Farmers' 
Union  &  Mill.  Co.  (1900)  130  Cal.  139, 
53  L.R.A.  673,  80  Am.  St.  Rep.  87,  62 
Pac.  384,  8  Am.  Neg.  Rep.  364.  that  the 
destruction  by  an  incendiary  fire  of 
wheat  stored  in  a  warenouse  under  a 
contract  calling  for  its  redelivery, 
"damage  by  the  elements  excepted," 
would  not  excuse  the  warehouseman 
from  his  obligation,  since  the  excep- 
tion of  damage  by  the  elements  was 
equivalent  to  an  exertion  of  damages 
by  the  act  of  God.  The  court  said: 
"By  its  written  contract,  defendant 
promised  absolutely  to  return  the 
wheat  to  plaintiff  upon  surrender  of 
the  certificate,  'damage  by  the  ele- 
ments excepted.'  'Damage  by  the  ele- 
ments' is  the  equivalent  of  the  phrase 
'act  of  God.'  .  .  .  As  no  effort  was 
made  by  defendant  to  reform  this 
contract  in  any  way,  it  must  stand,  so 
far  as  this  case  is  concerned,  exactly 
as  it  was  written;  and,  so  construing 
it,  it  is  open  to  but  one  interpretation. 


return  the  wheat  was  absolute^  nniess 
it  was  prevented  from  so  dofp^  by  th« 

act  of  God.  Under  this  construction 
of  the  contract,  it  was  nO  defense  for 
defendant  to  say,  or  to  show,  that  the 
wheat  was  destroyed  yrithout  negli- 
gence upon  its  part.  It  wi^s  incumbent 
upon  it  to  show  that  the  wheat  was  in 
fact  destroyed  or  damaged  by  the 
elements.  The  evidence  '  Which  it 
adduced  tended  merely  to  prove  that 
the  fire  was  of  incendiary  Origin,  and 
thus  absolutely  to  negative  the  idea 
that  the  destruction  of  the  grain  was 
caused  by  the  act  of  God.**  . 

It  may  be  observed  thkt  the  ques- 
tions whether  fire  is  an  "element,"  and 
under  what  circumstances  it  may  be 
so,  within  the  meaning  of  'st^ulations 
in  contracts  refeiring  to  dam&ges  *'by 
the  elements,"  are  broader  than  the 
present  subject,  and  cannot  be  treated 
herein.  The  Pope  Case  (CaL)  supra, 
appears  to  be  in  line  with  the  general 
rule  that  before  an  act  can  be  con- 
sidered the  act  of  the  elements  Within 
the  meaning  of  a  stipulation 'exonerat- 
ing'one  from  liability  therefor,  it  must 
appear  that  no  human  agency  inters 
vened.  This  general  question  is  dis- 
cussed in  a  number  of  cases  involving 
construction  of  leases,  such  as  Harris 
V.  Corlies,  Chapman  &  Drake  (1889) 
40  Minn.  106,  2  L.R.A.  349,  41  N.  W. 
940;  and  Van  Wormer  v.  Crane  (1883) 
61  Mich.  363,  47  Am.  Rep.  .  682,  16 
N.  W.  *S86.  In  the  latter  It  Was  held 
that  damage  by  fire  was  damage  by  the 
elements  within  the  meaning  of  a  con- 
tract exempting  from  liability  there- 
for, though  human  agency  may  have 
been  used  in  some  remote  manner  in 
producing  the  fire  which  finally 
caused  the  injury,  where  no.  negli- 
gence could  be  imputed.  .   ■  , 

Of  course,  one  who  stores  goods  may 
contract  as  an  insurer  of  goods  so  aa 
to  render  him  liable  for  their  loss  by 
fire  even  without  his  negligence.  On 
this  point,  attention  is  called  to 
Federal  Chemical  Co.  v.  Green  (1908) 
33  Ky.  L.  Rep.  671,  110  S.  W.  859, 
holding  that  such  a  contract  arose  on 
the  part  of  one  who  expressly  agreed 
to  assume  responsibility  for  loss  of 
the  goods  for  any  cause,  so  that  it  was 
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arror  to  make  the  question  of  liability 
for  loss  by  fire  turn  on  the  question  of 
care  or  negligence  in  protecting  the 
proper^.  This  case,  however,  is  one 
where  gooda  were  conaigned  appar- 
mtly  for  sale  on  commissions,  and 
does  not  strictly  belong  to  the  class  of 
esses  under  luinotation. 

Also  in  r  Thompson  v.  Thompson 
iim\  78;Biuin.  379.  81  N.  W.  204,  543, 
tolding  that  &  provision  in  a  ware- 
bouse  receipt,  "This  charge  for 
storage  shall  cover  loss  by  fire  only." 
followed,  by  An  exception  from  liability 
for  danu^ge  by  the  elements  or  act  of 
God,  should  be  construed  as  constitut* 
iog  a  contract  by  the  warehouseman 
of  insurance  of  the  property  against 
4^,  and  sq  rendered  him  liable  for  its 
value  upon  destruction  by  such  cause. 

But  a  a^arehouseman  was  held  not 
to  Vtye  contracted  as  an  insurer  of  the 
property  under  the  circumstances  di»- 
closed  iq-Washihgton  Shoe  Mfg.  Co.  v. 
Dodwell  '  Dock  &  Warehouse  Co. 
(1918)  95  Waah.  621,  164  Pac.  252. 
In  this  case  the  plaintiff  was  ac- 
customed to  use  forms  of  bills  of 
lading  when  shipping  merchandise, 
whether  the  goods  were  to  be  delivered 
directly  to  the  carrier  or  to  an 
iadependent  warehouseman,  and  upon 
Qie  occasion  in  question  the  goods 
were  lis^i  upon  one  of  these  forms, 
which  was  presented  to  the  defend- 
ant's (war-ehouseman's)  cheoker>  who 
aigned  the  same  and  returned  it  to  the 
•  plaintiff's  drayman.  It  was  held  that 
the  warehouseman  was  not.  an  insurer 
of  the  goo4s  against  fire,  as  provided 
M  the  back  of  the  standard  form  of 
hill  of  lading  approved  by  the  Inter- 
state Commerce  Commission,  and  in- 
tended to  apply  only  to  the  relation- 
rtip  of  carrier  and  shipper.  The 
court  took  the  view  that  the  paper 
sigT^ed  was  understood  and  intended 
hr  the  parties  as  nothing  more  than  a 
nceipt,  and  that  the  minds  of  the 
parties  had  not  met  upon  the  provision 
en  the  back  of  the  form  imposing  the 
otraordinary  liability  of  an  insurer 
gainst  fire. 

A  Sttpmlationa  againat  UaMUtif. 
Stipulations  in  contracts  of  storage 
tempting  the  warehouseman  from 


liability  for  a  loss  by  fire  have 
been  held  not  to  exempt  him  from 
liability  for  a  loss  due  to  his  own 
negligence.  Gulf  Compress  Co.  v. 
Harrington  (1909)  90  Ark.  256,  28 
L.R.A.(N.S.)  1206,  119  S.  W.  249; 
Dieterle  v.  Bekin  (1904)  143  Cal.  683, 
77  Fac.  664;  Glazer  v.  Hook  (1920) 
—  Ind.  App.  — ,  129  N.  E.  249;  Lan- 
caster Mills  V.  Merchants'  Cottonpress 
&  Storage  Co.  (1890)  89  Tenn.  1,  24 
Am.  St.  Rep.  586,  14  S.  W.  817; 
Exporters'  &  Traders'  Compress  &  W. 
Co.  V.  Wills  (1918)  ~  Tex.  Civ.  App. 
— »  204  S.  W.  1066. 

A  stipulation  in  a  warehouse 
receipt  that  the  depositor  takes  the 
risk  of  loss  or  damage  by  fire,  it  was 
held  in  Glazer  v.  Hook  (1920)  —  Ind. 
App.  — ,  129  N.  E.  249,  supra,  should 
not  be  construed  as  a  contract  by  the 
warehouseman  against  his  own  negli- 
gence, for  such  contracts.  It  was  ftaid, 
are  invalid. 

A  provision  In  a  warehouse  receipt 
tliat  the  warehouseman  "will  not  be 
responsible  for  loss  or  damage  by  fire 
or  otherwise,"  was  construed  in  Ex- 
porters' &  Traders'  Compress  &  W.  Co. 
V.  Wills  (Tex.)  supra,  as  not  exempt- 
ing the  warehouseman  from  liability 
for  loss  of  property  by  fire  resulting 
from  its  own  negligence.  The  court 
took  the  view  that  presumably  tlie 
contract  was  written  by  the  ware- 
houseman, and  therefore  must  be 
construed  more  strongly  against  him. 

This  rule  finds  support  in  Lan- 
caster Mills  V.  Merchants'  Cotton- 
press  &  Storage  Co.  (1890)  89  Tenn. 
X,  24  Am.  St.  Rep.  686,  14  S.  W.  317, 
supra,  where  cotton  was  delivered  to 
a  compress  company  by  a  shipper  pre- 
paratory to  shipment,  under  a  bill  of 
lading  providing  for  compression  be- 
fore shipment,  the  delivery  being  re- 
garded as  a  delivery  to  the  carrier; 
and  the  court  said  that  the  exemption 
in  the  bill  of  lading  with  respect  to 
loss  by  fire  would  be  invalid  as  a  pro- 
tection against  a  loss  by  fire  which 
was  the  result  of  the  negligence  of  the 
carrier  or  of  its  agent  before  compres- 
sion. 

Although  the  loss  was  by  water 
rather  than  fire^  attention  is  called  to 
Inland  Compress   Co.  v.  Simmons 
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262,  14  N.  C.  C.  A.  379,  an  action 
against  a  compress  and  storage  com- 
pany for  injury  to  cotton,  in  which 
the  court  held  that  the  defendant 
was  a  bailee  for  hire,  and,  under 
the  statute  in  that  state,  must 
exercise  at  least  ordinary  care  for  the 
preservation  of  the  property  intrusted 
to  it;  and  that  a  contract  executed  by 
the  company,  which  sought  to  relieve 
it  from  liability  for  loss  by  fire,  flood, 
or  other  agency,  unless  caused  by  the 
wilful  act  or  gross  negligence  of  the 
company,  was  against  the  public 
policy  of  the  state,  and  therefore  void. 

But  it  has  been  held  iJiat  a  ware- 
houseman may  by  contract  restrict  his 
liability  for  loss  of  the  property  by 
such  causes  as  fire,  except  as  to  a  loss 
occurring  through  fraud  or  want  of 
good  faith.  Gashweiler  v.  Wabash,  St. 
L.  &  P.  R.  Co.  (18S4)  83  Ho.  112,  58 
Am.  Rep.  558,  where  the  rule  was 
applied  in  the  case  of  a  railroad  com- 
pany which  held  goods  as  warehouse- 
men under  a  bill  of  lading  which  pro- 
vided that  the  company  should  not  be 
responsible  for  loss  or  damage  to  the 
goods  from  fire  from  any  cause  what- 
ever. 

And  the  doctrine  that  a  wharfinger 
may  by  contract  entirely  discharge 
himself  from  liability  for  a  loss  by 
fire  is  supported  by  Maving  v.  Todd 
(1815)  4  Campb.  (Eng.)  225,  where 
the  receipt  for  the  goods  contained  the 
words,  "not  accountable  for  loss  by 
fire."  The  loss  was  by  an  "accidental 
flre"  apon  the  wharf.  Counsel  con- 
tended that  although  the  defendants 
might  on  reasonable  terms  limit  their 
liability  for  loss  by  fire,  they  could 
not  in  this  manner  get  rid  of  it  al- 
together. But  in  granting  a  nonsuit. 
Lord  EUenborough  said:  "I  am  like- 
wise of  opinion  that  a  wharfinger  by 
such  a  notice  may  entirely  get  rid  of 
his  liability  for  loss  by  fire.  .  .  . 
Fire  is  such  a  terrible  calamity  that 
it  is  reasonable  the  mere  depository  of 
goods  should  be  enabled  to  guard 
against  it,  and  to  throw  the  risk 
entirely  upon  the  owners."  ' 

See  also  Wells  v.  Porter  (Mo.) 
ander  V.  e,  infra. 


The  proposition  that  wooden  ware- 
houses roofed  with  shingles,  when 
managed  and  controlled  by  prudent 
agents,  may  be  lawful  depositories  for 
the  storage  of  goods  at  railroad 
depots  and  other  places,  is  declared  In 
Louisville  &  N.  R.  Co.  v.  Brownlee 
(1879)  14  Bush  (Ky.)  590. 

That  a  depot  building  In  a  small 
town,  and  not  exposed  to  any  greater 
danger  from  fire  than  usually  at- 
tended like  places,  was  constructed  ef 
pine  timber,  with  a  shingle  roof,  was 
held  in  Wald  v.  Louisville,  E.  &  St.  L. 
R.  Co.  (1892)  92  Ky.  645.  18  S.  W.  860, 
insufficient  to  show  negligence,  so  ae 
to  render  the  railroad  company  as 
warehouseman  liable  for  loss  of 
baggage  in  the  building  by  fire  v^hich 
consumed  the  building  and  its  ^con- 
tents. See  this  case  also  under  V.  b, 
infra. 

Where  a  warehouseman  agreed  to 
"store"  the  plaintiff's  household 
goods,  and  kept  them  for  two  days  and 
nights  in  a  stable  on  a  wagon,  where 
they  were  consumed  by  fire,  it  was 
held  that  the  rule  requiring  a  ware- 
houseman to  use  reasonable  care  was 
not  fulfilled  merely  because  the  ware- 
houseman had  stored  its  own  goods  in 
another  portion  of  ^e  stable.  Levine 
V.  D.  Wolff  &  Co.  (1909)  78  N.  J.  L. 
306,  138  Am.  St.  Rep.  617,  73  Atl.  78. 
The  rule  was  said  to  be  that  if  the 
bailee  uses  the  same  care  in  regard  to 
the  property  bailed  that  he  bestows 
upon  his  own,  this  is  but  evidence 
tending  to  show  that  he  was  not 
guil^  of  gross  negligence,  or  is 
merely  "an  argument  for  his  honesty.- 

It  has  been  held  in  an  action  against 
a  railroad  company  as  warehouseman 
for  loss  of  baggage  by  fire,  that  ao 
inference  of  ifegligence  may  be  drawn 
from  the  fact  that  the  defendant  wan 
using  as  a  warehouse  a  box  car,  at  a 
village  station  in  the  country,  there 
being  no  proof  that  the  car  was  defec- 
tive or  less  secure  than  ordinary 
frame  depots  in  small  towns.  Levi  v. 
Missouri,  K.  &  T.  R.  Co.  (2911)  167 
Mo.  App.  536. 138  S.  W.  699. 

An  instruction  that  it  was  the  de- 
fendant's duty  to  provide  a  "safe** 
depository   was   held   erroneous  in 
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Louisville  &  N.  R.  Co.  v.  Brownlee 
(By.)  SQpra,  an  action  against  a  rail- 
road company  whose  duty  was  to  use 
ordinary  care  in  providing  a  deposi- 
tory for  the  plaintiff's  tobacco,  which 
vas  consamed  by  fire  while  awaiting 
ihipment  in  a  wooden  depot  ware- 
hODse.  Th6  court  said:  "To  make  it 
the  duty  of  appellant's  agents  to 
provide  a  safe  depository  for  ap- 
pellees' tobacco  was  requiring  them 
to  store  it  in  a  place  where  it  would 
be  free  from  danger  of  any  kind,  and 
although  the  appellant's  agents  may 
have  stored  the  tobacco  in  a  place 
considered  free  from  danger  by  pru- 
dent men  engaged  in  like  service,  still, 
if  it  was  not  actually  so,  the  jury 
were  authorized  to  find  for  the  appel- 
lees. In  other  words,  if  the  deposi- 
tory of  the  appellees'  tobacco  was  not 
aetaally  safe,  although  so  considered 
by  prudent  men  engaged  in  such 
baginess,  the  storing  it  in  such 
depository  according  to  this  instruc- 
tioD  authorized  the  jury  to  find  for  the 
plaintiff  on  the  ground  of  negligence 
in  defendant's  agents  in  storing  the 
tobacco.  Under  this  instruction  the 
jazy  may  have  believed  that  they  were 
aottiorized  to  find  that  no  warehouse 
constructed  of  wood'  and  covered  with 
shio^es  was  a  safe  depository  for,  the 
tobseeo  of  the  appellees,  and  on  that 
ground  rendered  a  verdict  for  them, 
atthongh  abundant  authority  can  be 
foand  in  support  of  the  position 
that  wooden  warehouses  roofed  with 
shingles,  when  managed  and  con- 
trolled by  prudent  agents,  are  con- 
sidered lawfnl  depositories  for  the 
atorage  of  jgoods  at  railroad  depots 
tod  other  places." 

See  also  Chicago  ft  A.  R.  Co.  v. 
Scott  cm.)  under  V.  d,  infra,  as  to  the 
daty  to  provide  a  watchman  where  the 
warehouse  is  especially  exposed  to 
fire. 

<•  AgreewimOB    am   to    fireproof  toaiw- 
hmueo. 

A  warehouseman  Is  required  to 
store  the  goods  in  a  safe  building,  but 
not  necessarily  a  fireproof  building, 
in  the  absence  of  special  contract. 
CUeago  ft  A.  R.  Co.  v,  Scott  (1866)  42 

in.182. 


Where  a  warehouseman  agreed  to 
store  cotton  in  a  fireproof  building, 
the  mere  fact  that  the  bailor  was  in 
the  building  after  a  considerable  part 
of  the  crop  had  been  deposited  there 
was  held  in  Hatchett  v.  Gibson  (1848) 
13  Ala.  587,  not  material  on  the 
question  of  the  warehouseman's  duty 
to  comply  with  the  contract;  for  the 
bailor  might  not  have  discovered  that 
the  building  was  not  fireproof,  and 
there  was  no  obligation  upon  him  to 
ascertain  that  it  did  not  comply  with 
the  contract. 

Whether  or  not  the  bailor  had  con- 
sented to  dispense  with  the  require- 
ment in  the  contract  to  store  the  goods 
in  a  fireproof  warehouse  was  held  a 
question  for  the  jury,  in  Hatchett  v. 
Gibson  (Ala.)  supra,  it  being  held  that 
if  the  bailor  consented  that  the 
building  need  not  be  made  fireproof, 
although  the  consent  was  without  any 
additional  consideration,  it  could  not 
be  withdrawn  after  a  loss  had . 
actually  occurred.  The  court  said, 
also,  that  this  consent  might  be  given 
as  well  while  the  cotton  was  being 
delivered  in  the  warehouse  as  before 
any  part  of  it  was  taken  thereto,  and 
that  the  bailor  might  by  his  acts,  as 
well  as  by  his  words,  assent  to  the 
storing  of  the  cotton  in  a  house  of 
material  and  structure  differexkt 
from  that  contemplated  by  the  con- 
tract. 

It  was  held  also  in  Hatchett  v. 
Gibson  (Ala.)  supra,  that  if  the  ware- 
houseman sought  the  patronage  of  the 
owner  of  the  property,  and  assured 
him  that  if  he  would  store  his  cotton 
with  him  he  would  deposit  it  in  a  fire- 
proof warehouse,  and,  confiding  in 
such  promise,  the  owner  sent  the 
goods, .  this  amounted  to  a  contract 
that  they  should  be  so  kept,  there 
being  more  than  a  mere  representa- 
tion, which  in  order  to  impose  a  legal 
liability  must  be  not  only  false,  but 
also  fraudulent. 

And  in  Laux  v.  Bekins  Van  ft 
Storage  Co.  (1917)  177  CaL  68,  169 
Pac.  1012,  it  was  held  that  an  agree- 
ment to  store  goods  in  a  fireproof 
warehouse,  so  as  to  render  the  ware- 
houseman liable  for  the  loss  of  the 
goods  by  fir^  need  not  be  proved  to 
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have  been  made  by  express  words  or 
declarations,  but  that  actions  and 
words  from  which  it  could  reasonably 
be  implied  were  sufficient.  And,  in 
accordance  with  this  rule,  it  was  held 
in  this  case  that  representations  in 
advertlsemento  and  statements  made 
to  the  prospective  customer,  on  which 
he  relied  in  storinsr  the  goods  with  the 
defendant,  were  sufficient  to  show  an 
agreement  to  store  property  in  a  Are- 
proof  warehouse. 

So.  representations  by  a  warehouse- 
man in  its  adVertisetnents,  stationery, 
and  statements  to  a  prospective 
customer,  whe  relied  thereon,  believ- 
ing that  he  was  securing  fireproof 
storage,  that  it  had  fireproof  storage 
only,  were  held  in  Kirstein  v.  Bekins 
Van  &  Storage  Co.  (1915)  27  Cat  App. 
586,  150  Pac.  999.  sufficient  to  show 
an  implied  contract  that  the  goods 
were  to  be  stored  ,  in  a  fireproof  build- 
ing. 80  as  to  render  the  warehouseman 
liable  for  tUellr  loss  by  fire. 

Representations  that  a  warehouse 
was  fireproof  was  held  in  Gruel  v. 
Yetter  (1899)  ,26  Misc.  851,  65  N.  Y. 
Supp.  443,  not  a  mere  expression  of 
opinion,  but  the  representation  of  a 
fiict  which, .i]^  false,  and  made  for  the 
purpose  of  inducing  one  to  stpre  hia 
goods  in  the  warehouse,  rendered  the 
warehouseman  liable  fo^.  loss  of  the 
goods  by  fire  ,to  one  who  relied  upon 
such  representation.  The'  decision  is 
affirmed  in  .  (1899)  27  Misc.  494,  58 

N.  Y.  Supp.  g-Zs., 

To  a  similar  effect  is  Hickey  v. 
Morrell  (1886)  102  N.  T.  454,  55  Am. 
Rep.  624,  7  N.  E.  .321,  reversing 
(1882)  12  Daly,  482.  In  this  case  the 
warehouseman  issued  advertising  cir- 
eillars  which  contained  the  following 
statement:  /'These  buildings  have 
been  erected  at  an  immense  co&t,  and 
no  expense  has  been  spared  in  supply- 
ing light,  ventilation,  and  protection 
against  the  spread  of  fire,  the  exterior 
being  fireproof  and  the  interior  being 
divided  off  by  heavy  brick  walls,  iron 
doors,  and  railings,  appropriate  and 
convenient  in  every  w^  for  the 
various  kinds  of  articles  to  be  stored." 
In  an  action  to  recover  from  the  ware- 
houseman for  false  representation, 
tr&ud,  And  deceit,  where  the  ware- 


house, with  its  contents,  was  destroyed 
by  fire,  which  originated  outside  the 
building  and  was  communicated  to 
wooden  window  frames  of  the  ware- 
house unprotected  by  outside  shutters, 
the  court  said:  "To  say  of  a  building 
that  it  is  fireproof  excludes  the  idea 
that  it  is  of  wood,  and  necessarily  im- 
plies that  it  is  of  some  substance  fitted 
for  the  erection  of  fireproof  buildings. 
To  say  of  a  certain  portion  of  a  build- 
ing it  is  fireproof  suggests  a  compari- 
son between  that  portion  and  other 
parts  of  the  building,  not  so  charac- 
terized, and  warrants  the  conclusion 
that  it  is  of  a  different  •  materiaL 
.  .  .  We  think,  therefore,  that  the 
defendant  must  be  regarded  as  stating 
a  fact,  and  not  as  expressing  a  mere 
opinion,  when  he  described,  the  exte- 
rior—that is,  the  whole  extejrior — of 
his  buildings  as  fireproof/' 

And  under  the  doctrine  of  the  case 
last  cited,  it  was  held  jn- Clifford  v. 
Universal  Storage,  Warehouse,  ft  Exp. 
Co.  (1907)  62  Misc.  695,  102  N.  Y. 
Supp.  460,  that  there  wa?  sufficient 
evidence  to  present  an.ii^ue  for  the 
jury  as  to  whether  a  wareho^seman 
tiad  falsely  and  fraudulently,  repre- 
sented the  warehouse  to  4  nreproof 
building,  and  whether  . the.  plaintiff 
was  thereby  induced  to  store  fais  goods 
tiienein,  in  view  of  testimony  that  the 
foreman,  to  whom  the  plaintiff  was 
referred  on  application  for  .storage, 
had  stated,  upon  plaintiff's  inquiry  aa 
to  the  condition  of  the  bui^ng,  that  it 
was  absolutely  fireproof,  ■ 

As  to  contracts  to  injure  the 
property,  see  IV.  infra. 

That  a  warehouseman  who  agrees 
to  store  goods  in  a  fireproof  building, 
and  instead  stores  them  in;  a  wooden 
building,  where  they  are  destroyed  by 
fire,  is  liable  for  the  loss,  held  in 
Vincent  v.  Rather  (1868).  31  Tex-  77, 
98  Am.  Dec.  616.  See  this  case  and 
others  cited  in  the  note  above  referred 
t0i  appended  to  Scott-Mayer  Commia- 
sion  Co.  V.  Merchants'  Grocery  Co.  12 
A.L.R,  1316,  on  the  question  of  lia- 
bility of  a  bailee  for  loss  of  or  injury 
to  goods  kept  in  a  place  dther  than 
that  originally  intended. 

And  such  cases  as  Weigel  v.  W.  C 
Reebie  &  Bro.  Co.  (1916)  l92  lU.  App. 
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iBi,  bolding  that  a  warehouseman  who 
e^ressly  contracts  to  store  goods  in 
t  fireproof  room  in  a  warehouse, 
selected  because  of  its  supposed  im- 
manity  from  fire,  and  stores  them 
instead  in  a  room  that  is  not  of  that 
diaraeter,  thereby  subjecting  them  to 
a  risk  not  contemplated  by  the  parUes, 
is  liable  for  the  resulting  loss  by  fire, 
come  within  the  class  of  cases 
discussed  in  the  note  last  referred  to. 

For  fraud  in  misrepresenting  a 
building  in  which  the  plaintiffs  goods 
were  destroyed  by  fire,  to  be  fireproof, 
the  warehouseman  was  held  liable  in 
Diet!  r.  Yetter  (1898)  34  App.  Div. 
45S,  64  N.  T.  Supp.  258.  In  this  case 
the  warehouseman  had  three  build- 
ing, two  of  which  were  fireproof,  and 
there  was  evidence  that  on  the  third 
building  which  was  not  fireproof,  and 
also  on  the  moving  vans,  the  ware- 
houseman advertised  his  storage 
facilities  as  fireproof.  The  court  held 
that  it  was  a  question  for  the  jury 
Tbether  there  was  a  "fireproof  sign 
OD  the  building  in  which  the  goods 
were  destroyed,  and  whether  the  repre- 
sentations on  the  defendant's  vans 
related  to  that  building,  and  held  that 
the  defendant  was  not  prejudiced  by 
isstmetions  that  the  gist  of  the  action 
was  fraud,  and  that  the  representa- 
tions by  the  defendant  must  have 
been  with  fraudulent  intent,  or  that, 
if  the  jury  found  that  the  evidence  was 
substantially  inconsistent  with  any 
other  theory  than  that  the  defendant 
intended  to  deceive,  they  might  find 
*hat  the  representations  were  fraudu- 
lent, and  that  if  they  so  found  and  the 
plaintiff  relied  thereon,  believfng  the 
representations  to  be  true,  he  might 
recover. 

In  Cole  V.  Oglesby  (1858)  13  La, 
Ann.  371,  the  insertion  of  the  words 
"fireproof  warehouse"  at  the  head  of 
eotton  receipts  and  advertisements 
was  held  not  to  constitute  any  pai^t  of 
the  contract  for  the  storage  of  goods* 
M  as  to  render  Ihe  warehouseman 
Hable,'  on  the  destruction  of  the 
pnperfy  by  fire,  because  of  a  breach 
of  contract  in  this  regard.  It  was 
>3id:  "The  objects  of  such  words  and 
pictures  are  well  understood  by  the 
PBblic,  and  they  deceive  none  but 
■  10  A.LJL-~19. 


those  not  versed  in  the  ways  of  the 

world;  they  are  not  viewed  by  the 
public  as  constituting  a  part  of  the 
contract  between  the  advertiser  and 
the  one  that  gives  the  receipt,  and 
those  that  deal  with  them.  Although 
the  insertion  of  'fireproof  warehouse' 
in  receipts  and  advertisements  would 
not  alone  sufiice  to  be  the  basis  of  a 
contract  between  the  parties  to  this 
suit,  yet  if  defendant  had  made  use  of 
these  words  in  his  receipts  and  adver* 
tisements  in  bad  faith,  and  had  sought 
witii  them  to  create  an  impression  in 
the  mind  of  plaintiff  that  his  ware- 
house was  fireproof,  and  had  used 
means  other  than  the  mere  advertise- 
ment and  receipt  to  impress  plaintiff 
with  this  belief,  then  they  might, 
under  certain  circumstances,  be  liable 
to  compensate  plaintiff  for  loss  that 
he  might  have  suffered  on  account  of 
tiie  warehouse  not  being  fioreproof. 
...  As  there  is  no  proof  of  fraud 
or  an  attempt  to  deceive  on  the  part  of 
defendant,  and  as  the  words  'fireproof 
warehouse'  constitute  no  part  of  the 
contract  between  the  parties  to  this 
suit,  plaintiff  cannot  recover." 

An  agreement  to  store  cotton  in  a 
fireproof  warehouse,  it  was  held  in 
Jones  V.  Hatchett  (1848)  14  Ala.  743, 
did  not  necessarily  require  the  ware- 
houseman to  provide  fire  appliances 
such  as  buckets  and  water  for 
extinguishing  fire,  there  being  no 
custom  among  warehousemen  to  make 
this  provision.  And  it  was  held 
accordingly  that  evidence  tfiat^a  ware- 
house of  another  party  acros^'  tiie 
street  was  so  equipped  was  property 
excluded. 

/.  F(r00  communicatea  from  adjoin^g 

premims. 

The  fact  that  a  warehouseman  takes 
proper  precaution  against  fire  on  its 
own  premises '  will  not,  as  matter  of 
law,  relieve  him  from  liability  for  Iqss 
by  reason  of  a  fire  starting  on,  and 
communicating  from,' adjoining  premi- 
ses, not  owned  or  occhpied  or  con- 
trolled by  him,  which  was  so.  violent  in 
character  as  to  defy .  any  resistance 
that  could  possibly  be  opposed  to.  it, 
if  the  adjoining  premises  on  which  the 
fire  originated  were .  in  .a  spiecially 
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hazardous  condition  because  of  their 
exposure  to  fire.  Judd  v.  New  York  & 
T.  S.  S.  Co.  (1902)  54  C.  C.  A.  238,  117 
Fed.  206,  rehearing  in  (1904)  62 
0.  C.  A.  515,  128  Fed.  7.  In  this  case, 
where  a  steamship  company  stored 
cotton  in  its  warehouse,  awaiting  ship- 
ment it  was  held  that,  assuming  that 
its  own  warehouse  was  properly  safe- 
guarded, this  fact  would  not  relieve  it, 
as  bailee,  from  liability  for  destruc- 
tion of  the  property  by  fire  communi- 
cated from  an  adjoining  shed,  which* 
because  of  the  storage  therein  of  high- 
ly inflammable  material,  its  proxim- 
ity  to  a  railroad  track,  the  absence 
of  the  watchman  and  of  means  of  pro- 
tection against  fire,  and  the  resorting 
thereto  of  loafers  and  tramps,  ren- 
dered it  especially  liable  to  fire. 

Where  household  goods  were  stored 
in  a  wooden  building  about  a  foot  from 
a  dilapidated  frame  livery  barn,  which 
contained  large  quantities  of  hay  and 
other  inflammable  material,  and  a  fire, 
originating  in  the  barn,  was  communi- 
cated to  the  adjoining  warehouse  and 
destroyed  the  goods  therein,  the  court 
in  affirming  a  judgment  for  the  plain- 
tiff in  an  action  against  the  ware- 
houseman laid  down  the  rule  in  Wiley 
V.  Locke  (1909)  SI  Kan.  143,  24  L.R.A. 
(N.S.)  1117, 105  Pac.  11.  that  the  ware- 
houseman, while  not  required  to  pro- 
vide a  building  secure  against  all 
danger  from  outside  risks,  is  bound, 
under  the  rule  requiring  him  to  exer- 
cise reasonable  care,  to  store  the 
property  in  a  building  where  it  will 
not  be  exposed  to  unusual  hazards 
from  without.   It  was  held  that  an  in- 
struction was  not  erroneous,  under 
the  circumstances  of  the  case,  that  it 
was  the  duty  of  the  warehouseman 
to  furnish  a  building  reasonably  fit 
and  safe  for  storage,  and  that  if  the 
building  proved  unsafe,  and  property 
stored  therein  was  damaged  or  de- 
stroyed by  fire,  the  warehouseman 
would  be  liable  for  the  loss  if  he 
failed  .to  exercise  due  and  reasonable 
care  in  furnishing  such  a  building; 
the  objection  being  that  the  instruc- 
tion was  erroneous  since  the  fire  did 
not  originate  in  the  warehouse,  and 
that  the  question  whether  the  storage 
0/  goods  in  sucb  close  proximity  to  the 


stable  was  due  care  was  a  question  of 

fact  for  the  jury. 

g.  yegltgenem  not  oontributtng  to  fire  fn 
qtteatioH. 

The  fact  that  a  warehousemui  is 
negligent  in  exposing  goods  intrusted 
to  his  care  to  danger  of  fire  from  one 
source  will  not  render  him  liable  for 
loss  of  the  goods  by  fire  from  another 
source  from  which  he  had  no  reason 
to    anticipate    danger.  Merchants' 
Wharfboat  Asso.  v.  Wood  (1887)  64 
Miss.  661,  60  Am.  Rep.  76,  2  So.  76. 
In  this  case,  where  there  was  danger 
of  fire  to  cotton  stored  in  a  crowded 
yard  because  of  the  proximity  of  rail- 
way tracks,  the  scattering  of  loose 
cotton  where  men  were  in  the  habit  of 
smoking,  and  adjacent  cabins  occupied 
by  laborers,  it  was  held  that  negli- 
gence in  exposing  the  goods  to  fire 
from  these  sources  would  not  render 
the   warehouseman   liable  for  their 
loss  by  fire  of  a  non-negligent  origin, 
which  started  in  an  oil  mill  outside  of 
the  yard,  and,  because  of  an  unusually 
high   wind,   was    communicated  to 
cotton  in  the  yard  by  burning  shingles 
from  the  mill.  By  way  of  illustration, 
the-  court  said:  "If  a  bailee  should 
deposit  the  gdods  of  the  bailor  near 
the  walls  of  a  building  which  were 
toppling  and  threatening  to  fall,  and 
the  wall  should  fall  and  injure  the 
property,  he  should  be  answerable; 
for  it  was  his  duty  to  have  avoided  the 
danger.   But  if  the  dangerous  build- 
ings do  not  fall,  and  another  building 
from  which  no  danger  could  reason- 
ably be  anticipated  unexpectedly  fall 
and  injure  the  goods,  here  he  is  not 
answerable,  though  the  injury  has 
resulted  from  a  like  cause, — the  fall- 
ing of  a  wall;  for  the  wall  which  fell, 
fell  not  according  to  the  ordinary 
probable  course  of  events,  but  unex- 
pectedly." A  later  appeal  is  reported 
in  (1887)  —  Miss.  — ,  3  So.  248. 

The  same  principle  is  applied  in 
Merchants'  Wharfboat  Asso.  v.  Smith 
(1887)  —  Miss.  — ,  3  So.  249,  and 
Merchants'  Wharf-Boat  Asso.  v.  Liv- 
ingston (1887)  —  Misa.  — ,  8  So.  251, 
which  were  actions  arising  oat  of  the 
same  state  of  facts. 

It  was  held  in  Lancaster  Mills  v. 
Merchants'  Cottonpreas  ft  Storage  Co. 
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(1890)  89  Tom.  1,  24  Am.  St  Rep. 
586,  U  S.  W.  S17>  that  negligence  of 
a  compress  company  in  exposing  the 
under  part  of  its  building  on  one  side 
so  that  it  was  more  accessible  to  in- 
cendiaries and  more  liable  to  fire  be- 
cause of  tramps  would  not  render  it 
liable  for  loss  of  cotton  stored  in  the 
mrehoDse  by  fire»  where  it  appeared 
that  the  fire  originated  on  the  top  of 
bales  of  cotton  within  the  warehouse, 
and  had  no  connection  with  the  defec- 
tive portion  of  the  building. 

And  a  railroad  company  as  a  gratui- 
tous bailee  of  wool  belonging  to  the 
plaintiff  and  stored  in  its  depot  for 
the  letter's  accommodation  was  held 
not  liable  for  loss  of  the  property  by 
fire  of  unknown  origin  which  con- 
samed  the  depot,  in  Texas  G.  R.  Co.  t. 
Flanary  (1899)  —  Tex.  Civ.  App.  — , 
50  S.  W.  726,  the  court  holding  that, 
as  matter  of  law,  the  evidence  was  in- 
sufficient to  warrant  a  finding  of  negli- 
geatet  although  there  was  evidence 
tending  to  show  that  the  railway 
company  permitted  the  floor  of  the 
depot  building  to  become  saturated 
with  oil,  and  also  permitted  combus- 
tible material  to  be  collected  there,  it 
Dot  appearing  that  there  was  any 
'  connection  between  this  conduct  of  the 
railway  company  and-  the  origin  of  the 
fire. 

See  also  Gibbons  v.  Yazoo  &  M. 
Vall«7  R.  Co.  (La.)  under  V.  d,  infra. 

ni.  Removal  in  case  of  threatentd  fire. 

The  warehouseman  is,  of  course, 
bound  to  make  every  reasonable  exer- 
tion to  save  the  goods  in  the  ware- 
boose  after  fire  has  occurred.  '  Chicago 
ft  A.  R.  Ca  V.  Scott  (1866)  42  lU.  132. 
hi  this  ease  it  was  contended  that  the 
employees  of  the  warehouseman  who 
were  present  at  the  fire  were  induced 
to  believe  by  alleged  remarks  of  the 
fire  department  chief,  which  were 
contradicted  by  him,  that  the  ware- 
boose  was  safe,  and  that  the  more 
pmdent  coarse  was  to  leave  the  goods 
tutdittorbed  In  the  building.  It  was 
bdd,  however,  that  the  evidence  was 
sufficient  to  sustain  a  verdict  for  the 
plaintiff  for  the  loss,  both  on  account 
of  failure  to  store  the  goods  in  a 
'Vnper  bnildingf  and  because  of  negU- 


gence  In  failing  to  remove  them  after 
the  fire  occurred,  where  no  effort  was 
made  to  remove  the  property  until  the 
roof  was  on  fire,  rendering  it  very 
hazardous  for  one  to  enter  the  build- 
ing, and  the  property  (wool)  was  in 
sacks  in  plain  view  within  a  few  feet 
of  the  door;  all  the  facts  showing  that 
it  was  almost  certain  half  an  hour 
before  the  building  caught  fire  that  it 
would  catch,  and,  because  of  its  con- 
struction and  the  inflammable  mate- 
rials within  itf  would  become  a  pr^  to 
the  flames. 

A  railroad  company  holding  bag* 
gage  as  bailee  for  hire  mw^*  of  course, 
be  liable  for  negligence  either  in 
storing  property  in  an  unsafe  place 
or  in  failure  of  its  employees,  after 
discovering  the  fire,  to  exercise  ordi- 
nary care  to  save  it.  O.  &  N.  R.  Co.  v. 
Newhoff  (1890)  12  Ey.  L.  Rep.  467 
(abstract). 

As  somewhat  analogous  to  the  above 
cases,  involving  the  question  of  the 
du^  of  a  warehouseman  to  remove 
proper^  in  case  of  a  threatened  flood, 
see,  among  possibly  other  cases. 
Prince  &  Co.  v.  St  Louis  Cotton  Com- 
press Co.  (1905)  112  Mo.  App.  49,  86  S. 
W.  878;  H.  A.  Johnson  &  Co.  v. 
Springfield  Ice  &  Refrigerating  Co. 
(1910)  143  Mo.  App.  441, 127  S.  W.  692. 

But  it  has  been  held  that  a  ware- 
houseman who  refuses  to  open  the 
warehouse  doors  during  a  large  confla- 
gration which  is  approaching  in  the 
general  direction  of  the  building,  in 
order  to  permit  one  whose  property  is 
stored  therein,  to  remove  it,  does  not 
necessarily  show  negligence  on  his 
part  so  as  to  render  him  liable  for  the 
loss  of  the  goods  by  the  fire,  where 
there  is  reasonable  ground  for  his 
belief  that  the  warehouse  will  be  safe, 
and  that  the  opening  of  the  doors 
would  subject  the  property  to  greater 
danger  because  of  the  entrance  of 
sparks  and  the  likelihood  of  property 
being  stolen  by  the  crowd.  Turren- 
tine  v.  Wilmington  &  W.  R.  Co.  (1888) 
100  N.  C.  376,  6  Am.  St  Rep.  602,  6 
S.  E.  116.  In  this  case  the  goods  were 
stored  in  a  brick  warehouse  with  a 
slate  roof;  a  high  wind  was  blowing 
from  the  fire,  not  directly  toward  the 
warehouse,  but  in  a  diagonal  direction 
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road  company*  was  attempting  dunnflr 
the  greater  part  of  the  time  of  the  fire 
to  save  other  valuable  property  which 
it  had  in  that  vicinity,  and  to  remove 
cars,  some  of  which  contained  ex- 
plosives, between  the  fire  and  the 
warehouse.  It  was  held  that  it  was 
not  erroneous  to  exclude  evidence  as 
to  what  bystanders  at  the  fire  said 
with  respect  to  the  likelihood  that  the 
warehouse  would  be  burned*  and  that 
it  was  not  erroneous  to  refuse  an 
instruction  for  the  plaintiff  that 
defendant  was  guilty  of  gross  negli- 
gence if  it  refused  or  failed  to  open 
the  warehouse  and  attempt  to  save  the 
goods,  or  permit  them  to  be  saved* 
when  the- warehouse  was  in  danger, 
the  fire  threatening*  and  there  "was 
good  reason  to  apprdiend  destruction. 

It  was  held  in  Macklin  v.  Frazier 
(1872)  9  Bush  (Ky.)  3,  that  a  bonded 
warehouseman  was  under  a  duty,  to 
remove  whisky  from  the  warehouse 
during  a  fire  at  night  if  the  removal 
appeared  reasonably  necessary  to  save 
it  from  destruction*  notwithstanding  a 
statute  provicUng  that  spirits  should 
not  be  removed  from  any  place  of 
storage  at  any  other  time  than  after 
sunrise  and  before  sunset,  on  penalty 
of  forfeiture  of  such  spirits  and  a  fine 
of  9100  for  each  package  removed.  It 
was  held  also,  however,  that  the  ware- 
houseman did  not  have  the  legal  right 
to  begin  the  removal  of  the  whisky  so 
long  as  he  had  reason  to  believe  that 
the  fire  could  and  would  be  extin- 
guished by  the  means  at  hand  which 
were  being  used  for  that  purpose  with- 
out damage  to  it,  and  that  a  verdict 
against  him  for  failing  to  remove 
the  whisky  would  not  be  proper 
merely  because  he  failed  to  act  at  a 
tinie  when  a  reasonably  prudent  man, 
unrestrained  by  law,  '  would  have 
acted  in  removing  it. 

In  several  cases  the  question  of  the 
warehouseman's  liability  for  failure 
to  remove  the  goods  from  the  ware- 
houire  when  it  was  tiireatened  by  fire 
has  turned  on  the  question  of  the  duty 
of  the  employees  of  the  warehouse- 
man' who  were  present  at  the  fire.  It 
seems  evident'  ^at  the  mere  fact  that 
seri^ts  of  the  war^ouseman  happen 


pose  an  obligation  on  tnem  under  all 
circumstances  to  act*  even  if  they 
might  have  saved  the  proper^. 

Thus,  in  an  action  against  a  rail- 
road company  as  warehousemen,  for 
the  loss  of  goods  by  fire  in  the  night- 
time, the  only  negligence  charged 
being  that  of  servants  of  the  railroad 
company  in  not  removing  the  goods 
from  the  freight  house  at  the  time  of 
the  fire*  it  was  held  in  Aldrit^  v. 
Boston  &  W.  R.  Co.  (1868)  100  Mass. 
81, 1  Am.  Rep.  76.  97  Am.  Dec.  74*  that 
the  railroad  company  was  not  liable 
because  certain  of  its  employees,  who 
were  present  at  the  fire*  but  were  not 
on  duty  at  the  time,  and  were  under 
no  obligation  to  attend  to  the  removal 
of  goods*  failed  to  remove  them.  The 
court  said:  "It  appeared  that  differ- 
ent persons  in  the  defendants'  employ- 
ment came  upon  the  ground  from  time 
to  time,  and  evidence  was  offered  to 
show  that  with  due  care  and  diligence 
they  might  have  saved  the  plaintiff's 
property.  There  was  no  evidence  that 
the  general  agent  who  had  charge  of 
the  freight  house  heard  the  alarm  or 
was  present  at  the  fire ;  or  that  he  wias 
in  any  fault  for  not  being  there. 
.  .  .  As  the  defendants  furnished  a 
suitable  warehouse*  properly  secured* 
in  which  the  goods  were  deposited* 
they  had  done  their  whole  duty,  until 
the  time  came  when,  upon  reasonable 
notice  of  danger*  an  obligation  should 
arise  to  remove  them.    .   .    ,  They 
were  not  chargeable  with  the  negli- 
gence of  any  of  their  servants,  unless 
it  was  negligence  within  the  scope  of 
the  servants'  employment.  And  a  true 
test  of  this  liability  may  be  found  in 
tiie  question,  whether  any  one  of  the 
defendants*  servants  who  were  present 
at  the  fire  would  be  answerable  to  his 
employers  for  a  neglect  of  his  duty. 
The  answer  to  this  question,  upon  the 
evidence  reported,  seems  to  us  per- 
fectly plain.    It  was  no  part  of  tiie 
service  for  which  eittier  of  them  was 
engaged,  to  attend  to  the  removal  of 
goods  from  the  freight  house  in  case 
of  a  fire  in  the  night.  Neither  of  them 
was  under  any  obligation,  by  reason 
of  his  employment*  to  arise  in  the 
night  and  be  present  at  the  fire.- 
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Neither  of  them  had  any  custody,  or 
responsibility  for  the  safety,  of  the 
goods  at  Uiat  time.  If  they  were  under 
no  obligation  to  be  present,  their 
volontary  attendance  imposed  upon 
them  no  legal  liability  for  mere 
omission  to  do  anything  when  on  the 
spot  It  is  a  mere  confusion  of  terms 
to  say  tiiat  the  servants  of  the  com- 
pany were  present  and  neglected  to 
remove  the  goods.  They  were  not 
then  and  there,  in  any  legal  sense,  the 
Bervants  of  the  company.  Whatever 
they  did  was  done  by  them  as 
volanteers,  as  neighbors  and  citizens. 
They  had  the  full  control  of  their  own 
time  and  labors.  They  had  the  right 
to  choose  for  themselves  whom  they 
would  assist  and*  whose  goods  they 
voald  try  to  save;  and,  in  making  the 
choice,  they  in  no  manner  implicated 
the  railroad  company,  or  assumed 
any  of  its  obligations.  As  the  clerks, 
brakeman,  and  baggage  master,  and 
ssperintendent  of  track  repairs,  were 
trader  no  legal  liability  to  the  defend- 
ants for  their  omissions  at  the  fire,  it 
follows,  therefor^  that  HhA  defendants 
are  not  chargeable  with  their  neglect, 
any  more  than  with  the  neglect  or  in- 
efficiency of  any  other  persons  who 
were  there;  and  the  whole  foundation 
of  the  action  fails." 

The  above  case  was  distinguished 
in  Galveston,  H.  &  S.  A.  R.  Go.  v. 
Smith  (1891)  81  Tex.  479,  17  S.  W. 
133,  where,  in  an  action  against  a 
railway  company  as  warehouseman 
(or  loss  of  baggage  by  fire  in  the 
nighttime,  it  was  held  not  erroneous 
to  refuse  to  instruct  the  jury  that 
,  "Irarehousemen  are  not  responsible 
for  neglect  of  their  servants  to  rescue 
foods  in  the  warehouse  from  destruc- 
tion by  fire  in  the  night,  when  such 
servants  are  present  but  not  in 
the  course  of  their  employment,"  the 
charge  bein^  inapplicable  under  the 
evidence,  which,  the  court  said, 
^owed  that  the  employees  referred 
to,  in  attemptinar  to  extinguish  the  fire 
ud  rescue  the  property  at  the  depot, 
were  acting  in  the  conne  of  their 
«nployment,  and  for  the  defendant, 
and  also  were  in  charge  of  the  build- 
ings and  their  contents,  though  not 
utoally  present  when  the  fire  began. 


IF.  BfUff  to,  fiMure.  • 

The  warehouseman's  liability  for 
loss  of  the  property  by  iire  has  turned 
in  various  cases  on  the  question  of 
his  duty  under  the  contract  to  insure 
the  property. 

Thus,  in  Zom  v.  Hannah  (1898)  106 
6a.  61,  31  S.  E.  797,  It  was  held  that 
a  mere  statement  in  a  warehouse 
receipt,  "All  cotton  stored  with  ns 
fully  insured,"  would  not  alone  consti- 
tute a  contract  between  the  parties, 
requiring  the  warehouseman  to  insure 
the  cotton  of  his  customers,  so  as  to 
t«nder  him  liable  for  the  value  of  the 
same  when  destroyed  by  fire.  To  the 
same  effect  is  Atwater  v.  Hannah 
(1902)  116  Ga.  745,  42  8.  E.  1007. 

But  in  SchwirtK  v.  Woodford  Distil- 
ling Co.  (1912)  172  HI.  App.  67,  it  was 
held  that  a  bailor  has  the  right  to  rely 
upon  the  representation  in  a  ware- 
house receipt  that  the  property  named 
therein  is  insured  for  the  invoice 
amount  against  loss  by  fire,  and  that, 
upon  destruction  of  tht^  property  by 
fire,  the  bailee  ts  liable  to  indemnify 
the  bailor  to  the  extent  of  the  invoice 
value  of  the  property. 

And  in  S.  E.  Olson  Co.  v.  Brady 
(1899)  76  Mlnii.  8,  78  N.  W.  864,  it 
was  held  that  a  warehouse  receipt 
which  contained  a  condition  exempting 
the  warehousemen  from  liability  for 
loss  from  various  causes  including 
loss  by  fire,  but  which  contained  also 
the  words,  ^'insured  $200,  premium 
included  in  above  rate  of  storage," 
should  be  construed  as  constituting  an 
absolute  agreement  by  the  warehouse- 
men to  insure  the  goods  to  the  amount 
of  $200,  and  so  to  render  them  liable 
to  indemnify  the  owner  against  loss 
by  fire. 

A  warehouseman  was  held  liable  for 
failure  to  insure  cotton  stored  with  it, 
in  Farmers'  Ginnery  &  Mfg.  Co.  v. 
Thrasher  (1916)  144  6a.  598,  87  S.  E. 
804,  where  the  property  was  lost  by 
fire,  the  court  laying  down  the  rule 
that  if  a  warehouse  company  puts  up 
in  conspicuous  places  at  and  around 
its  warehouse  printed  posters  or 
notices,  signed  by  it,  to  the  effect  that 
all  cotton  stored  with  it  would  be 
insured  for  its  full  value,  as  against 
loss  by  fiire  for  thirty  days  after  such 
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nouse,  lor  a  ceruin  pnce  per  paie, 
which  included  Insurance  and  other 
warehouse  charges,  such  action  consti- 
tuted an  offer  to  contract,  and  that  a 
contract  resulted  between  the  ware- 
house company  and  persons  who  had 
knowledge  thereof  and  acted  upon  it 
in  the  storage  of  cotton;  that  if  any 
of  the  plaintiffs  in  the  case  saw  and 
read  such  notices,  and  acted  upon 
them  in  atoring  cotton  with  the  ware- 
house company,  and  suffered  loss  from 
fire  by  reason  of  the  failure  of  the 
company  to  insure  the  cotton  for  its 
full  value,  the  company  was  liable  for 
the  value  of  the  cotton  so  destroyed, 
less  legitimate  charges.  It  was  held, 
also,  that  if  a  general  custom  existed 
on  the  part  of  warehousemen  in  a 
certain  municipality  to  insure  to  its 
full  value  the  cotton  stored  with 
them,  patrons  who  stored  cotton  with 
one  of  such  warehousemen,  knowing 
of  the  custom  and  relying  upon  it. 
could  assert  a  duty  on  the  part  of  the 
warehousemen  to  insure  the  property. 

As  to  implied  contracts  to  store  the 
property  in  fireproof  warehouses,  see 
II.  e,  supra. 

In  Deming  v.  Merchants'  Cotton- 
press  &  Storage  Co.  (1891)  90  Tenn. 
308,  13  L.R.A.  618.  17  S.  W.  89,  it  was 
held  that  a  cotton  compress  company 
which  received  cotton  for  compres- 
sion and  storage  under  a  contract, 
either  express  or  implied  from  usage, 
to  insure  the  same  to  its  full  value  for 
the  owners'  benefit,,  was  liable  to  the 
latter  for  its  full  value,  in  case  of  its 
destruction  by  fire  while,  through  the 
company's  negligence,  it  remained  un- 
insured, although  the  company  was 
free  from  negligence  In  caring  for  it. 

Although  not  involving  apparently 
the  liability  of  a  warehouseman, 
attention  is  called  to  Ela  v.  French 
(1840)  11  N.  H.  866,  holding  that  one 
to  whom  books  were  consigned  for 
sale  on  commission,  who  agreed  to 
insure  the  same  against  loss  by  fire, 
but  failed  to  do  so,  was  liable  for 
their  value  upon  their  destruction  by 
fire.  The  question  involved  was  as  to 
the  measure  of  damages,  which  was 
held  to  be  the  value  of  the  books,  since 
the  contract  should  be  construed  as 


vaiue. 

Contracts  requiring  a  compress  c<Mn- 
pany  with  which  cotton  was  left  for 
compression  to  insure  the  property  is 
good  and  solvent  companies  were  held 
in  Lancaster  Mills  v. '  Merchants' 
Cotton-press  &  Storage  Co.  (1890)  89 
Tenn.  1,  24  Am.  St.  Rep.  686,  14  S.  W. 
317.  not  to  render  the  company  itself 
liable  as  an  insurer. 

See  also,  although  not  strictly  in- 
volving the  question  of  a  warehouse- 
man's liability.  Johnson  v.  Campbell 
(1876)  120  Mass.  449,  holding  that  a 
circular  issued  by  a  firm  of  commission 
merchants  to  manufacturers,  inviting 
their  patronage,  which  contained  the 
statement,  "All  conaignments  will  be 
covered  by  insurance  as  soon  aa  re- 
ceived in  store,"  did  i^ot  import  that 
the  firm  was  to  be  an  insurer  of  the 
goods  against  fire,  but  was  merely  a 
promise  that  they  should  be  insured, 
and  did  not  require  that  the  insurance 
should  be  effected  in  the  name  of  the 
consignor,  or  that  the  policy  should 
be  in  his  possession  and  control;  so 
that  the  consignee's  duty  was  fulfilled 
by  insurance  of  the  goods  in  compa- 
nies which  were  solvent  and  in  good 
standing  until  affected  by  the  fire, 
although,  because  of  insolvency  due  to 
the  fire,  only  about  60  per  cent  of  the 
loss  was  recovered. 

In  this  connection  attention  is 
called  also  to  Smith  American  Organ 
Co.  v.  Abbott  (1892)  11  Pa.  Co.  Ct. 
319,  1  Pa.  Dist.  R.  174,  holding  that  a 
lessee  of  personal  property  who  agrees 
to  keep  the  same  insured  against  loss 
by  fire,  and  fails  to  take  out  insurance,  , 
cannot  avoid  liability  in  an  action  for 
the  value  of  the  property  after  it  has 
been  destroyed  in  a  general  conflagra- 
tion, on  the  ground  that  the  destruc- 
tion was  by  act  of  God. 

Although  not  an  action  for  loss  ef 
or  injury  to  goods  by  fire,  but  for.  the 
value  of  insurance  which  the  plaintiff 
had  paid  to  the  warehouseman,  insti- 
tuted on  the  ground  that  the  latter  had 
failed  to  insure  the  property  aa  he 
agreed,  attention  is  called  to  Hender- 
son Warehouse  Co.  v.  Brand  (1898) 
106  6a..217,  31  S.  E.  661,  holding  that 
performance  of  an  agreement  by  the 
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varehoase  eompany  to  take  out  s 
policy  of  insurance  on  cotton  stored 
witit  it,  in  the  name  of  the  owner,  to 

be  identified  in  the  policy  of  insurance 
by  the  owner's  individual  mark,  was 
not  shown  by  evidence  that  it  covered 
all  of  the  cotton  in  the  warehouse. 
iacludi&K  that  in  question,  with  a 
general  policy  of  insurance,  payable 
to  itself. 

The  qaestion  whether  a  warehouse- 
man who  represents  to  a  prospective 
cQstomer  that  all  his  goods  in  the 
warehouse  are  covered  by  general 
policies  of  insurance,  in  reliance  on 
which  the  customer  takes  out  no 
special  insurance  in  his  own  name  on 
goods  so  stored,  is  liable  for  proceeds 
of  insurance,  does  not  appear  distine- 
tive  to  cases  of  loss  by  fire  or  to  wsre- 
honsemen.  Recovery  against  the 
warehouseman  was  allowed  in  Souls 
T.  Lowenthal  (1903)  40  Misc.  1S6,  81 
N.  Y.  Supp.  622,  which  cites  Roberts 
T.  Ely  (1889)  113  N.  Y.  128,  20  N.  B. 
606,  and  Gutman  v.  Rogers  (1890)  13 
N.  r.  Supp.  576,  affirmed  in  (1891)  IS 
N.  Y.  Supp.  891,  cases  beyond  the  scope 
of  the  note. 

In  this  connection,  see  Sidaways  v. 
Todd  (1818)  2  Starkie  (Eng.)  400, 
holding  that  if  a  wharfinger  insured 
property  of  the  plaintiff  which  he  re- 
ceived for  sale,  charging  a  warehouse 
rent  and  a  commission  on  the  sales,  and 
obtained  its  value  from  the  insnre», 
after  a  loss  by  fire,  he  was  liable  for 
uch  proceeds. 

F.  Particular  circumstances. 

«•  WarranUntr  inference  of  negUgenoe 
in  general. 

It  was  held  in  Gulf  (Compress  Co.  v. 
Harrington  (1909)  90  Ark.  266,  23 
UtA.(N.S.)  1205, 119  S.  W.  249,  that 
l^a  owner  of  a  warehouse  for  the 
storage  of  cotton,  situated  adjacent 
to  a  railway  track,  might  be  found 
negligent  in  permitting  cracks  in 
the  building*  through  which  sparks 
might  reach  the  cotton,  and  in  keeping 
ia  Oie  building  large  quantities  of 
loose  cotton,  through  which  fire  would 
spread  rapidly,  in  close  proximity  to 
the  proper^  of  the  bailor. 

And  negligence  on  the  part  of  the 
Mnranta  of  a  ginning  eompany  in  fail- 


ing to  discover  and  extinguish  a  fire, 
which  there  was  evidence  tending  to 
show  originated  through  the  entrance 

of  a  small  particle  of  fire  into  a  bale 
of  cotton  while  it  was  being  packed, 
the  fire  smoldering  there  for  a  time 
before  breaking  out,  was  held 
sufficiently  shown  to  warrant  recovery 
for  the  loss,  in  Planters  Cotton  & 
Ginning  Co.  v.  Hartford  F.  Ins.  Co. 
(1918)  132  Ark.  SO,  200  S.  W.  147. 

It  was  held  that  the  evidence  showed 
a  failure  to  store  the  property  (wool) 
in  a  safe  building,  and  a  judgment  for 
the  plaintiff  for  loss  by  fire  was 
affirmied,  both  on  this  ground  and  on 
that  of  negligence  in  failing  to  remove 
the  goods  after  the  fire  occurred, 
where  the  warehouse  was  a  wooden 
building  near  a  feed  mill,  in  which  the 
fire  originated,  located  in  a  lumber 
and  wood  yard,  and  surrounded  by 
infiammable  materials,  and  only  an  in- 
efficient and  incapable  watchman  was 
provided.  Chicago  &  A.  R.  Co.  v. 
Scott  (1866)  42  IIL  132. 

It  was  held,  also,  that  the  question 
of  negligence  on  the  part  of  the  ware- 
houseman, so  as  to  render  it  liable  for 
loss  of  the  property  by  fire,  was  one 
of  fact  for  the  jury — 

—  where  it  was  found  that  the  ware- 
houseman was  negligent  in  storing  the 
good^  in  a  building  which  was  in 
danger  of  fire  because,  on  the  third 
fioor,  there  was  a  paper-box  factory 
which  used  kerosene  lamps  in  the 
manufacture  of  boxes,  although  there 
was  also  a  finding  that  the  origin  and 
cause  of  the  fire  were  not  known,  since 
there  was  at  least  a  probability  that 
the  fire  occurred  from  the  risk  to 
which  the  property  was  negligently 
exposed,  Dieterte  v.  Bekin  (1904)  143 
CaL  688,  77  Pac.  664; 

—  where  a  steamship  company,  whose 
liability  was  that  of  warehouseman, 
placed  a  consignment  of  wool  received 
by  it  for  transportation  in  a  wooden 
shed  beside  the  dock,  adjoining  a 
frame  shed  of  another  company  which 
was  especially  subject  to  fire  because 
of  its  proximity  to  a  railroad  track, 
absence  of  fire  protection  and  of  a 
watchman,  and  the  storage  therein  of 
highly  inflammable  material,  and  fire, 
originating  in  the  latter  shed,  de- 
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tendmsr  to  SAow  tnat  proximity  to 
such  a  shed  was  jlangerous  even 
though  the  steamship  company  took 
proper  precautions  against  fire  on  its 
own  premises,  Judd  v.  New  York  &  T. 
S.  S.  Co.  (1902)  54  C.  C.  A.  238,  117 
Fed.  206.  rehearing  in  (1904)  62 
C.  C.  A.  615,  128  Fed.  7; 

—  where  the  cotton  burned  was 
stored  in  a  crowded  yard,  in  which 
there  was  a  considerable  quantify  of 
cotton  which  had  been  sampled,  the 
loose  cotton  drawn  from  the  bales 
beings  scattered  around  where  men 
were  in  the  habit  of  smoking,  and 
where,  the  engines  of  the  railroad  ran 
in  drawing  cars  into  th«  yard,  with 
near-by  cabins  occupied  by  laborers, 
and  an  oil  mill  and  oth^r  buildings 
located  within  dangerous  limits, 
Merchants'  Wharfboat  Asso.  v.  Wood 
(1887)  64  Miss,  661,  60  Am.  Rep.  76, 
2  So;  76,  a  later  appeal  reported  in 
(1887)  —  Hiss.  — ,  3  So.  248; 

—  where  it  appeared  that  the  goods 
were -placed  by  a  railway  company  in 
la  depot  warehouse,  in  a  room  in  proxim- 
ity to  which  was  a  stove  which  could 
only  be  regulated  by  opening  the  door, 
and  that  within  from  3  to  6  feet  of  the 
stove,  there  was  inflammable  material, 
the  question  being  one  of  fact  as  to 
whether  the  leaving  of  the  door  open 
in  order  to  check  the  draft  constituted 
lack  of  ordinary  care,  as  was  also  the 
question  whether  the  leaving  of  the 
stove  door  open  in  the  proximity  of  the 
inflammable  material  was  the  cause  of 
the  fire,  there  being  no  other  probable 
cause  disclosed  by  the  evidence. 
Farmers'  Mercantile  Co.  v.  Northern 
P.  R.  Co.  (1914)  27  N.  D.  302,  146 
N.  W.  556; 

—  where  the  property  was  burned 
in  a  wooden  shed,  with  wooden  founda- 
tions, situated  near  a  railroad  track, 
on  which  a  wood-burning  engine  used 
for  shifting  purposes  passed  shortly 
before  the  fire  broke  out,  it  appearing 
that  tiiere  was  no  watchman,  that  the 
weather  was  dry,  and  that  the  wind 
was  in  a  direction  to  carry  the  fire 
from  the  engine  toward  the  shed,  Bar- 
ron" v.  Eldredge  (1868)  100  Mass.  455. 
1  Am.  Rep.  126. 

But  it  was  held,  also,  in  Barron  v. 


dence  was  mBumcient  to  wartant  sub- 
mission to  the  jury  of  the  question  of 
negligence  as  respects  the  loss  of 
grain  in  an  elevator,  destroyed  by  the 
same  fire,  where  the  elevator  was 
situated  on  a  wharf  extending  into  a 
river,  at  a  distance  of  over  200  feet 
from  the  buildings  which  were  burned 
on  the  shore,  the  intervening  space 
baing^  mostly  covered  with  water, 
there  being  no  evidence  that  the  eleva- 
tor was  improperly  constructed  or  in- 
sufliciently  guarded. 

The  question  of  negligence  on  the 
part  of  the  warehouseman,  for  loss  of 
the  property  by  fire,  has  been  held, 
also,  to  be  for  the  jury  and  a  judgment 
for  the  plaintiflF  affirmed — 

— where  tiiere  was  evidence  of  in- 
sufficient fire  protection  of  a  frame 
warehouse  containing,  in  addition  to 
general  merchandise,  gasolene  and 
other  inflammable  and  explosive  sub- 
stances, and  that  an  incompetent 
keeper  of  the  warehouse  had  been 
employed,  who,  while  in  a  drunken 
stupor,  was  the  cause  of  th«  fire, 
RUNXLB  v.  Southern  P.  Mill  Co.  (re- 
ported herewith)  ante,  276; 

—  where  it  appeared  that  the  fire 
originated  in  open  bales  of  cotton 
belonging  to  the  plaintiff,  that  these 
bales  had  been  opened  the  day  before 
but  allowed  to  remain  on  the  compress 
platform,  tiiat  there  was  insufficient 
fire  apparatus  as  a  protection,  and 
that  the  night  watchman,  had  he  been 
in  his  usual  place  and  been  supplied 
with  proper  fire  appliances,  might  have 
discovered  the  fire  in  time  to  have 
saved  a  part,  at  least,  of  the  cotton, 
Wichita  Valley  R.  Co.  v.  Golden  (1919) 
—  Tex.  Civ.  App.  — ,  211  S.  W.  466; 

— where  it  appeared  that  the  ware- 
houseman took  the  plaintiff's  goods  to 
store,  and  kept  them  for  two  days  and 
nights  in  a  stable,  upon  a  wagon, 
where  fire  consumed  them,  Levine  v. 
D.  Wolff  &  Co.  (1909)  78  N.  J.  L.  806, 
138  Am.  St.  Rep.  617,  73  Atl.  78; 

— where  the  fire  occurred  while  the 
warehouse  was  locked  for  the  nig^t, 
and  at  or  very  near  tiie  bedroom  and 
office  in  the  warehouse,  in  which  the 
keeper,  about  an  hour  before,  had  been 
using  a  lighted  lamp,  althouffh  the 
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Imper  testified  that,  before  leaving 
tiie  bnilding,  he  blew  out  the  lifl^t, 
Wilson  T.  Southern  P.  R.  Co.  (1882)  62 
CbL  164; 

—  where,  in  an  action  against  a  rail- 
way company  as  warehouseman  for 
the  loss  of  goods  by  fire  while  stored 
at  its  depot,  it  appeared  that  the  fire 
WIS  caused  from  sparks  emitted  from 
SB  engine  which  passed  the  depot  at 
an  unusual  rate  of  speed,  and,  when 
immediately  opposite  cotton  on  the 
platform,  discharged  a  large  quantity 
of  sparks,  the  cotton  being  discovered 
alm<»t  immediately  to  be  on  fire, 
which  was  communicated  from  it  to 
,the  depot,  Texas  &  P.  R.  Co.  v.  Wever 
(1885)  S  Teau  App.  Civ.  Caa.  (Willson) 
85. 

It  was  held  that  the  question  of 
negli^nce  of  a  railway  company  as 
warehouseman  for  loss  of  goods  in  its 
freight  house,  by  a  fire  which  consumed 
the  building,  should  have  been  sub- 
mitted to  the  jury,  and  that  a  nonsuit 
was  erroneous,  where  there  was  evi- 
dence that  the  fire  originated  in  close 
pnndmity  to  a  stove  in  the  office,  which 
had  been  partitioned  off  in  one  comer 
of  the  warehouse,  that  the  stove  was 
oat  of  repair,  that  'on  several  oc- 
casions live  coals  had  dropped  there- 
from to  the  floor,  which  showed  in- 
dications, of  having  been  scorched  and 
burned,  and  that  a  few  months  before 
the  fire  the  floor  in  the  office  was  die- 
covered  to  be  on  fire,  caused  by  burn- 
ing coals  dropped  from  the  stove. 
Grieve  v.  New  York  C.  &  H.  R.  R.  Co. 
(1898)  25  App.  Div.  518,  49  N.  Y. 
Sapp.  949. 

^d  in  holding  that  a  complaint 
was  erroneously  dismissed  in  an 
action  against  a  warehouseman  for 
negliffence  in  failing  to  take  proper 
care  of  the  plaintiff's  goods  which 
were  destroyed  by  fire,  which  con- 
sumed the  warehouse,  the  court  in 
Clifford  V.  Universal  Storage  Ware- 
house &  Exp.  Co.  (1907)  52  Misc.- 
595^  102  N.  Y.  Supp.  460,  sUted  that 
^though  the  proof  was  meager, 
'there  was  evidence,  from  the  situa- 
tion found  by  the  firemen  in  breaking 
in  the  doors  and  the  testimony,  J^hat 
uticles  so  readily  combustible  as  old 
ngs,  burlaps,  and  excelsior  were 


stored  in  an  old  van  near  the  elevator 
shaft)  from  which  might  have  been 
inferred  lack  on  the  part  of  Uie  bailee 

of  the  care  which  persons  of  ordinary 
prudence  exercise  in  the  management 
of  their  own  property." 

It  was  held,  also,  in  Martin  v. 
Missouri  P.  R,  Co.  (1893)  3  Tex.  Civ. 
App.  133,  22  S.  W-.  195,  that  a  compress 
company  which  received  cotton  for 
shipment,  and  placed  it  on  a  platform 
in  close  proximity  to  railway  tracks, 
where  it  was  consumed  by  fire,  might 
be  held  liable  for  the  loss  on  the 
ground  of  negligence,  and  that  the 
court  erroneously  sustained  its  general 
demurrer  and  dismissed  it  ^om  the 
suit. 

The  absence  of  automatic  sprinklers 
in  a  bnilding  in  which  there  is  much 
inflammable  matter  may,  it  seems,  give 
rise  to  an  inference  of  negligence. 
Cox  V.  Central  Vermont  R.  Co.  (1898) 
170  Mas&  129,  49  N.  E.  97  (action  for 
loss  of  grain  in  an  elevator  by  fire). 
The  language  of  the  court  is  not 
entirely  clear.  In  overruling  excep- 
tions by  the  defendant  after  a  verdict 
for  the  plaintiff,  the  court  stated  that 
it  could  not  say  that  the  jury  were 
not  justified  in  finding  that  the  watch- 
man was  incompetent,  and  continued 
as  follows:  '^Neither  can  we  say,  as 
matter  of  law,  that  the  jury  was  not 
justified  in  finding,  if  they  did  so  find, 
that  the  absence  of  automatic  sprink- 
lers in  a  bnilding  in  which  so  much 
inflammable  matter  wi>.s  present  was 
not,  considering  the  extent  to  which 
they  had  been  introduced,  negligence 
on  the  part  of  the  defendant,  or  that 
if  the  building  had  been  equipped  with 
them  they  might  not  have  checked  the 
fire,  and  ultimately  have  been  service- 
hble  in  extinguishing  it." 

It  was  held  that  a  verdict  against  a 
warehouseman  as  a  gratuitous  bailee 
for  goods  consumed  by  fire,  in  other 
words,  a  finding  of  gross  negligence, 
was  sustained  by  evidence  that  the 
warehouseman,  a  railroad  company, 
within  twenty  or  thirty  minutes  before 
the  fire,  had  deposited  on  the  ground, 
within  about  30  inches  of  the  depot 
platform,  where  the  fire  was  first  dis- 
covered, burning  waste  from  an 
engine  hot  box,  that  a  strong  wind  was 
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lorm,  wbicn  connecrea  wiin  uie  ware- 
house, and  that  at  this  point  under 
the  platform,  there  was  old  waste, 
paper,  and  rubbish  generally.  Whit- 
ing V.  Chicago,  M.  &  St.  P.  R.  Co. 
(1888)  6  Dak.  90.  37  N.  W.  222. 

b.  Hot  warranting  ii\ferenee  of  neglU 

ffcnce  in  general. 

See  also  Barron  v,  Eldredge  (Mass.) 
under  V.  a,  supra. 

It  was  held  in  Wald  v.  Louisville,  E. 
&  St.  L.  R.  Co.  (1892)  92  Ky.  646,  18 
S.  W.  850,  that  the  evidence  was  in- 
sufficient to  warrant  a  finding  of 
negligence,  so  as  to  render  a  railroad 
company  liable  as  warehouseman  for 
loss  of  baggage  in  its  depot  by  a  fire 
which  consumed  the  building  and  its 
contents,  where  it  appeared  that  the 
depot  building  was  in  a  small  town, 
and  not  exposed  to  any  greater  danger 
from  fire  than  usually  attended  like . 
places,  although  it  appeared  that  it 
was  of  pine  timber,  with  a  shingle 
roof,  the  fire  occurring  about  2  o'clock 
in  the  morning,  when  there  was  no 
employee  of  the  railroad  at  the  depot, 
and  the  only  evidence  as  to  the  origin 
of  the  fire  creating  a  possibility  that 
a  traction  engine  which  had  been  un- 
loaded at  the  depot  in  the  evening,  and 
which  had  been  removed  under  its 
own  steam  about  two  hours  before  the 
fire  was  discovered,  might  have 
caused  it,  although  there  was  no  proof 
that  sparks  were  emitted  from  the 
engine.  It  was  unsuccessfully  con- 
tended that  there  was  sufficient  evi- 
dence to  warrant  an  inference  of 
negligence  on  the  part  of  the  railroad 
employees  in  failing  to  guard  against 
danger  from  the  engine,  when  they 
should  have  been  aware  that  prepara- 
tions were  being  made  to  remove  it. 

And  it  was  held  that  insufficient 
evidence  of  negligence  to  hold  the 
railroad  company  liable  as  warehouse- 
man for  loss  of  baggage  by  fire,  which 
consumed  a  box  car  used  for  storage 
purpose,  was  shown  by  the  fact  that 
oil-soaked  waste  was  kept  in  the  car, 
in  the  absence  of  any  other  evidence 
as  to  the  existence  of  conditions  likely 
to  cause  spontaneous  combustion, 
aJthough  this   was  a  circumstance 


me  cause  oi  me  nre.  uovi  v.  juissonn, 
K.  &  T.  R.  Co.  (1911)  167  Mo.  App. 
636,  138  S.  W.  699. 

The  mere  fact  that,  three  or  four 
hours  after  a  fire  in  a  warehouse  has 
been  apparently  extinguished  by  the 
fire  department,  a  second  fire  occurs, 
apparently  originating  from  the  inside 
of  the  building,  which  destroys  the 
plaintiff's  goods  stored  therein,  has 
been  held  insufficient  to  show  negli- 
gence on  the  part  of  the  warehouseman 
in  failing  to  use  ordinary  care  to  sab- 
due  the  fire,  and  in  permitting  it  to 
smolder  and  again  break  out.  Thornton 
v.  Daniel  (1916)  —  Tex.  Civ.  App.  — 
186  S.  W.  686.  It  seems  that  even  though 
there  was  evidence  that  the  first  fire 
might  have  been  of  a  negligent  origin, 
through  the  striking  of  a  match  by  an 
employee  in  the  midst  of  highly  in- 
flammable material,  the  warehouse- 
man could  not,  according  to  the 
authority  of  this  case,  be  held  liable 
for  loss  of  property  by  the  second  fire, 
without  other  evidence  of  negligence. 

An  instruction,  in  an  action  against 
a  railroad  company  as  warehouseman 
for  loss  of  goods  destroyed  in  a  steam- 
boat by  fire,  to  the  effect  that  if  a 
lamp  was  negligently  left  burning  in 
the  office,  the  jury  were  at  liberty  to 
infer  therefrom,  without  proof,  that 
the  fire  originated  from  the  lamp  (the 
fire  having  occurred  in  the  nighttime 
after  all  the  companj^s  agents  had 
left),  was  held  erroneous,  in  Kron- 
shage  v.  Chicago,  M.  &  St  P.  R.  Go. 
(1878)  46  Wis.  600.    The  court  said; 
"It  is  not  enough  to  show  a  negligent 
act  which  might  or  might  not  have 
caused  the  fire,  but  the  plaintiff  must 
satisfy  the  jury  by  sufficient  evidence 
that  it  did  cause  it    The  testimony 
tending  to  prove  that  the  fire  originat- 
ed in  the  office  might  support  a  find- 
ing that  it  was  caused  by  the  burning 
lamp;  but  the  infirmity  in  the  instruc- 
■  tions  is,  that  they  left  the  jury  free  to 
ignore  the  testimony  which  tended  to 
prove  that  the  fire  originated  in  some 
other  part  of  the  building  and  from 
some  other  cause,  and,  from  the  mere 
fact  that  the  lamp  was  negligently  left 
burning,  to  find  that  the  depot  took 
fire  therefrom.  .   .  .   The  negligent 
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act  of  leaving:  the  burning  lamp  in  the 
office  would  not  necessarily  or  Inevi- 
taUy  cause  the  destruction  of  the 
baildiiig;  and  proof  that  it  was  negli- 
gently 80  left  buming  did  not  relieve 
the  pl&intiif  from  the  burden  of* 
provintr  that  the  fire  originated  from 
it  For  such  error  in  the  instructions, 
the  judgment  must  be  reversed." 

Such  questions  as  that  in  Thornton 
V.  Daniel  (1916)  —  Tex.  Civ.  App.  — . 
185  S.  W.  586,  in  which  it  waa  held 
tiiat  the  mere  fact  that  goods  in 
possession  of  a  warehouseman  are 
destroyed  by  fire  does  not  of  itself 
Decesaarily  show  negligence,  are  with- 
in the  scope  of  the  note  above  referred 
to  in  9  A.L.R.  659,  on  presumption  and 
burden  of  proof  where  the  subject  of 
the  bailment  is  destroyed  or  damaged 
by  fire.  See  especially  pages  670,  571, 
<tf  this  note. 

0.  JPowder. 

The  present  annotation  does  not 
cover  ^e  general  question  of  the 
liability  of  a  warehouseman  for  loss 
or  damage  due  to  failure  to  take 
proper  care  of  explosives.  The  cases 
which  are  cited  at  this  point  are  in- 
ehded  only  for  the  reason  that  tiie 
question  of  the  warehouseman's  lia- 
bility for  loss  of  the  subject-matter 
of  the  bailment  by  a  fire  was  affected 
by  the  fact  that  there  were  explosives 
in  the  same  warehouse  or  near  by.  So 
&r  as  the  cases  involve  the  question 
u  to  what  may  constitute  negligence 
hi  the  storage  or  care  of  explosives, 
they  are,  of  course,  illustrative  only. 

The  storage  of  a  large  quantity  of 
gunpowder  with  other  goods,  in  a 
wooden  warehouse  in  a  city,  was  held 
negligence  as  matter  of  law,  in  White 
T.  Colorado  C.  R.  Co.  (1879)  5  Dill. 
428,  8  HcCrary.  569,  Fed.  Cas.  No. 
17,643,  so  as  to  render  the  warehouse- 
man, a  railroad  company,  liable  for 
loss  of  the  goods  by  fire,  where  the  loss 
would  not  have  occurred  had  not  the 
fireman,  because  of  the  powder,  been 
deterred  from  entering  the  warehouse 
to  extinguish  the  fire.  A  writ  of  error 
to  the  United  States  Supreme  Court 
ma  dismissed  for  want  of  jurisdiction 
in  (1880)  101  U.  &  98.  26  L.  ed.  860. 

And  the  proposition  that  the  storage 


of  powder  in  such  close  proximity  to 
property  held  in  storage  by  warehouse- 
men as  to  prevent,  through  reasonable 
fear,  firemen  from  extinguishing  a  fire 
which  consumes  the  warehouse,  is  such 
negligence  as  renders  the  warehouse- 
man liable  for  the  loss  of  the  goods,  is* 
supported  also  by  Hsrdman  V.  Montana 
Union  R.  Co.  (1897)  39  L.R.A.  800,  27 
C.  C.  A.  407,  48  U.  S.  App.  570.  88 
Fed.  88,  where  a  car  labeled  "Powder" 
was  permitted  to  stand  in  such  close 
proximity  to  the  railway  company's 
warehouse  in  which  the  plaintiff's 
goods  were  stored  as  to  deter  firemen 
from  attempting  to  extinguish  a  fire  in 
a  warehouse;  and  it  was  held  that  this 
conduct  on  the  part  of  the  railway 
company  constituted  negligence  which 
would  render  it  liable  for  the  loss  of 
the  property  in  the  warehouse  by  fire, 
although  there  was  in  fact  no  powder 
in  the  car. 

But  where  goods  were  destroyed  by 
fire  in  a  railroad  warehouse  it  was  held 
that  negligence  on  the  part  of  t^e 
railroad  company  as  warehouseman 
was  not  shown  merely  by  evidence  that 
there  was  in  the  warehouse,  or  in 
some  cars  near  by,  some  explosives 
which  might  render  it  dangerous  for 
the  firemen  to  go  into  or  near  enough 
to  the  warehouse  to  stop  the  fire,  it 
not  appearing  where  the  explosives 
were,  nor  of  what  they  consisted,  nor 
how  long  they  had  been  in  or  near  the 
warehouse,  or  that  the  firemen  were 
deterred  on  this  account.  Lyman  v. 
Southern  R.  Co.  (1903)  132  N.  C.  721, 
44  S.  E.  560. 

And  it  was  held  in  Collins  v. 
Alabama  G.  S.  R.  Co.  (1893)  104  Ala. 
390,  16  So.  140,  that  a  railroad  com- 
pany holding  goods  in  its  freight 
house  as  warehouseman  was  not  liable 
for  their  loss  by  an  explosion  of  gun- 
powder in  the  same  building,  due  to  a 
fire,  where  the  origin  of  the  fire  was 
not  proved,  and  the  building  was  of 
iron,  covered  with  tin,  and  carefully 
guarded;  the  court  taking  the  view 
that  the  storage  of  gunpowder, 
amounting  in  this  case  to  1,200  pounds, 
was  not  of  itself  such  evidence  of 
negligence  as  entitled  the  plaintiff  to 
recover  for  the  loss.  It  was  said  that 
while  the  keeping  of  large  quantities 
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of  explosives  in  a  buildinsr  in  a  popular 
town  or  city  might  be  a  nuisance,  yet 
the  question  whether  it  was  such  or 
not  depended  on  the  locality,  the 
quanti^  of  material  stored,  and  the 
circumstances;  and  that  negligence  In 
keeping  it  or  the  manner  of  its  keeping 
was  necessary  to  impose  a  liability 
for  damages  ca\ised  by  an  accidental 
explosion  or  fire,  which  it  was  incum- 
bent on  the  party  afiirming  to  prove. 

a.  Watehman. 

It  jxiay  not  be  improper  to  observe  at 
this  point  that  the  question  of  a  ware- 
houseman's duty  to  maintain  a  watch- 
man arises  in  other  cases  than  those 
involving  injuries  to  or  loss  of  the 
property  by  fire,  so  that  it  is  impos- 
sible within  the  limits  of  the  present 
note  to  cover  the  question  of  a  ware- 
houseman's care  or  negligence  in  this 
respect;  and,  although  the  cases  cited 
h6re  are  of  value  on  the  present 
subject,  they  should  be  regarded  as 
illustrative  only  of  a  broader  class  of 
cases. 

To  guard  against  fire  where  the 
building  in  which  the  goods  are  stored 
is  insecure  and  especially  exposed  to 
fire,  a  higher  degree  of  vigilance  on 
the  part  of  the  warehouseman  is 
required  than  would  otherwise  be 
necessary,  to  provide  watchmen. 
Chicago  &  A.  R.  Co.  v.  Scott  (1866)  42 
III.  132. 

It  was  held  in  Levi  v.  Missouri,  K. 
&  T.  R.  Co.  (1911)  157  Mo.  App.  636, 
138  S.  W.  6d9»  that  a  railroad  company 
which  used  a  box  car  in  a  small  town 
as  a  freight  depctt  Was  not  liable  for 
loss  of  baggage  therein  by  fire  in  the 
nighttime,  merely  becau^  it  did  not 
maintain  a  night  watchman,  since 
there  was  no  duty  on  its  part  under 
the  circumstances  to  maintain  a 
watchman.  The  court  said :  "The 
station  was  in  a  respectable  residence 
part  of  the  town;  there  was  no  lawless 
element  to  contend  against;  and  there 
was  no  more  reason  for  saying  that  it 
was  negligence  for  defendant  to  lock 
up  the  cars  at  night  and  leave  them 
unguarded,  than  for  saying  that  it  was 
negligence  for  the  merchants  to  leave 
their  stores  unguarded.  Defendant 
observed  the  same  precautions  in  the 


care  of  the  property  of  its  patrons 
stored  in  the  depot  that  it  did  with  its 
own  property,  and  there  is  no  ground 
for  the  conclusion  that  it  was  negli- 
gent in  the  care  of  its  own  property. 
•  It  may  be  that  thieves  broke  into  the 
depot  and  set  the  fire,  oj  that  the  fire 
had  some  other  incendiary  origin,  but 
there  is  no  proof  in  the  record  that 
such  occurrence  was  due  to  lack  of 
ordinary  care." 

The  proposition  that  absence  of  a 
watchman  at  a  warehouse  to  guard 
against  fire  during  the  night  is  not 
necessarily  of  itself  evidence  suf- 
ficient to  warrant  a  finding  of  negli- 
gence on  the  part  of  the  warehouse- 
man, so  as  to  charge  it  for  loss  of  the 
goods  by  fire,  finds  support  in  Tower 
v.  Grocers  Supply  &  S.  Co.  (1893)  169 
Pa.  106,  28  Atl.  229. 

And  it  was  held  in  Texas  C.  R.  Co. 
V.  Flanary  (1899)  —  Tex.  Civ.  App. 
— ,  50  S.  W.  726,  that  a  railway  com- 
pany which,  as  a  gratuitous  bailee,  for 
the  plaintiff's  accommodation,  had 
agreed  to  keep  wool  belonging  to  him, 
was  not  negligent  in  failing  to  keep  a 
watchman  at  the  depot  where  the 
wool  was  stored,  so  as  to  render  it 
liable  for  loss  of  the  property  by  fire 
of  unknown  origin,  which  destroyed 
the  building  and  its  contents. 

The  failure  of  a  railroad  company 
to  provide  a  night  watchman,  or  to 
have  someone  sleep  in  its  depot,  in 
which  the  average  value  of  property 
stored  did  not  exceed  $500,  was  held 
in  Pike  v.  Chicago,  M.  &  St  P.  R.  Co. 
(1876)  40  Wis.  683,  not  to  warrant  a 
finding  of  negligence,  so  as  to  render 
the  company  liable  as  warehouseman 
for  a  loss  of  property  stored  therein 
by  fire.  To  the  same  effect  is 
Kronshage  v.  Chicago,  M.  &  St.  P.  R. 
Co.  (1876)  40  Wis.  687,  an  action  for 
damages  for  a  loss  caused  by  the  same 
fire.  A  later  appeal  in  the  last  case 
is  reported  in  (1878)  46  Wis.  800. 

Sueh  questions  as  that  arising  in 
Cox  v.  Central  Vermont  R.  Co.  (1898) 
170  Mass.  129,  49  N.  E.  97,  as  to 
whether  evidence  is  admissible  that 
several  years  before  the  fire  a  watch- 
man employed  by  the  warehouseman 
was  in  the  habit  of  becoming  intoxi- 
cated, when  supplemented  evi- 
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that  this  habit  eontlnaed 
dovn  to  the  time  of  the  fire,  are  not, 
of  coarse,  distinctive  to  the  question 
DDder  consideration.  The  court  held 
ID  this  case  that  such  testimony  was 
competent  to  show  that  the  watchman 
was  not  a  suitable  person  to  be  bo 
employed,  and  that  the  warehouse- 
man, by  reasonable  diligence,  might 
have  discovered  this  fact. 

It  was  held,  also,  in  Cox  v.  Central 
Vermont  R.  Co.  (Ifass.)  supra,  that 
there  was  sufficient  evidence  from 
which  it  could  fairly  be  inferred  that 
the  watchman  was  intoxicated  on  the 
night  of  the  fire,  where  there  was  tes- 
timony that  about  two  hours  before 
the  Are  he  was  seen  in  the  oilice  with 
his  hat  and  shoes  and  coat  off,  the 
coat,  with  a  cushion,  being  on  the 
floor  where  he  had  apparently  been 
tying  down;  that  the  fire  was  discov- 
ered by  others  before  he  saw  it;  and 
that  one  who  went  to  the  door  of  the 
effice  at  the  time  of  the  fire  had  dif- 
ficulty in  arousing  him, — when  this 
evidoice  was  considered  in  connec- 
tion with  that  regarding  his  previous 
habits  of  intoxication. 

Evidence  that  a  watchman  em- 
ployed by  a  warehouseman  was  ad- 
dicted to  drink,  without  showing  that 
his  failing  had  any  causal  connection 
with  a  fire  which  caused  a  loss  of 
goods  stored  in  the  warehouse,  was 
held  in  Gibbons  v.  Yazoo  &  M.  Valley 
R.  Co.  (1912)  130  La.  671,  58  So.  505, 
not  sofBcient  to  entitle  the  bailor  to 
recover  for  loss  of  the  goods. 

See  the  reported  case  (Runkle  v. 
Southesn  P.  Mill.  Co.  ante,  276), 
vhere  there  was  evidence  that  an  in- 
competent keeper  of  the  warehouse 
bad  been  employed,  and  that  he,  while 
in  a  drunken  stupor,  was  the  cause  of 
the  fire. 

0,  Grain. 

The  question  of  the  liability  of  a 
varehouseman  of  grain  for  its  loss  by 
fire  has  sometimes  turned  on  the  ques- 
tion of  his  status  after  he  has  com- 
niiiii^ed  the  grain  and  has  disposed 
of  a  part,  perhaps  failing  to  keep  on 
liand  enough  to  satisfy  all  demands. 

question  is  closely  associated 
vith  that  of  the  warehouseman's  lia- 


bility for  conversion,  which  .might 
arise  whether  there  had  been  any  fire 
or  not.  It  is,  therefore,  not  the  pur- 
pose of  the  annotation  to  cover  this 
class  of  cases,  several  being  cited, 
however,  by  way  of  illustration. 

If,  at  a  time  when  there  ia  not 
enough  grain  in  the  warehouse  to  sat- 
isfy full  demand  of  all  depositors,  the 
warehouse  and  its  contents  are  de- 
stroyed by  fire  without  the  fault  of 
the  warefaousfflnan,  while  he  would 
not  be  responsible  for  such  loss,  he 
would  be  responsible  for  the  con- 
version of  such  a  quantity  of  grain  as 
he  had  sold  which  was  not  represent- 
ed by  that  so  destroyed.  Drudge  v. 
Leiter  (1898)  18  Ind.  App.  694,  63  Am. 
St  Rep.  559,  49  N.  E.  84. 

In  McGinn  v.  Butler  (1870)  81 
Iowa,  160,  where  there  was  an  alleged 
special  contract  to  return  grain 
stored  with  the  defendant  and  sold  by 
him,  and  there  was  evidence  that  the 
warehouseman  had  failed  to  deliver 
the  grain  when  demanded  before  the 
fire,  it  was  held  no  defense  that  the 
warehouse  with  its  contents,  inclnd- 
ing  grain  of  the  same  quality  and 
quantity  as  that- of  the  plaintiff,  was 
destroyed  by  fire. 

For  illustrative  .purposes,  the  case 
not  being  strictly  one  of  warehouse- 
man, attention  is  called  to  Wells  v. 
Porter  (1902)  169  Mo.  252,.  92  Am.  St. 
Rep.  637,  69  S.  W.  282,  where  a  miller 
indorsed  on  certificates  entitling  the 
depositor  of  wheat  to  a  certain  quan- 
tity of  flour,  a  statement  that  he  was 
not  responsible  for  the  deposit  in  case 
of  fire,  and  it  was  held  that  there 
could  be  no  recovery  for  a  loss  by  fire 
.  whether  the  contract  should  be  re- 
garded as  one  of  bailment  or  of  sale. 

See  Pope  v.  Farmers'  Union  &  Mill 
Co.  (Cal.)  under  II.  b,  supra. 

VM.  PleaAtngs  and  evidence. 
The  present  annotation  does  not 
consider  the  question  of  presumption 
and  burden  of  proof  where  the  sub- 
ject of  the  bailment  is  destroyed  or 
damaged  by  fire,  this  question  being 
treated  in  the  annotation  folTowing 
Beck  V.  Wilkins-Ricks  Co.  9  A.L.R. 
659. 

An  allegation  in  the.  petition,  that 
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the  destruction  of  the  groods  "was  the 
result  of  want  of  ordinary  care  and 
diligence  on  the  part  of  the  defend- 
ant," was  held  in  Kight  v.  Wrights- 
ville  &  P.  R.  Co.  (1906)  127  Ga.  204, 
66  S.  E.  363,  subject  to  special  demur- 
rer, on  the  irround  that  it  failed  to 
set  forth  any  act  of  negligence  on 
the  part  of  the  warehouseman  which 
occasioned  a  destruction  of  the  plain- 
tiff's goods,  in  the  absence  of  an  offer 
to  cure  the  defect  by  amendment. 
The  action  was  to  recover  from  a 
railway  company  as  warehouseman 
damages  sustained  by  the  plaintiff  in 
consequence  of  the  destruction  of  the 
goods  by  fire  while  stored  in  the  de- 
fendant's warehouse.  The  court  said 
the  rule  would  be  otherwise,  under 
the  Code,  if  the  suit  were  one  against 
a  warehouseman  for  hire,  for  failure 
on  demand  to  deliver  goods  stored 
with  it  by  the  plaintiff. 

The  nature  and  value  of  the  proper- 
ly, its  exposure  to  damage  or  loss,  its 
proximity  to  danger  from  fire,  the 
means  employed  to  prevent  or  arrest 
the  progress  of  the  fire,  the  location, 
character,  and  construction  of  the 
warehouse,  are  all  proper  elements  for 
consideration  on  the  question  whether 
the  warehouseman  exercised  due  care. 
Barron  v.  Eldredge  (1868)  100  Haaa. 
455,  1  Am.  Rep.  126. 

And  the  character  of  the  building 
provided  for  storage  of  the  property, 
the  nature  of  the  business  for  which 
he  permits  a  portion  of  the  building 
to  be  used,  and  the  precautions  taken 
by  him  for  the  prevention  of  fire  and 
for  its  extinguishment,  are  proper  ele- 
ments to  be  considered,  on  the  ques- 
tion of  a  warehouseman's  liability  for 
loss  of  the  property  by  fire.  Dieterle 
V.  Bekin  (1904)  143  Cal.  683,  77  Pac. 
664. 

Where^  in  an  action  against  a  rail- 
road company  as  warehouseman  for 
the  destruction  of  the  plaintiff's 
goods  by  fire,  there  was  evidence  that 
the  fire  was  first  discovered  in  the  de- 
pot platform,  which  connected  with 
the  warehouse,  and  that  about  half  an 
hour  before  the  discovery  burning 
waste  from  an  engine  hot  box  had 
been  deposited  wiUiin  about  SO  inches 
of  the  platform*  and  that  a  strong 


wind  was  blowing  in  the  direction  of 
the  platform,  it  was  held  that  evi- 
dence was  admissible,  on  the  question 
whether  the  warehouseman  was  guil- 
ty of  gross  negligence,  of  the  condi- 
tion of  the  ground  about  the  platform,- 
and  that  rubbish,  old  waste,  and 
papers  had'  been  blown  under  it  at 
that  point  by  the  wind.  Whiting  v. 
Chicago.  M.  &  St.  P.  R.  Co.  (1888)  6 
Dak.  90,  37  N.  W.  322. 

In  an  action  against  a  railway  com- 
pany as  warehouseman  for  the  value 
of  property  destroyed  by  fire  while  in 
its  possession,  where  the  evidence 
showed  that  the  fire  originated  in  cot- 
ton stored  on  the  platform  of  the 
warehouse,  it  was  held  that,  for  the 
purpose  of  showing  negligence  on  the 
part  of  the  warehouseman,  evidence 
was  admissible  that  other  fires  had 
recently  originated  in  cotton  similar- 
ly situated,  since  negligence  on  the 
part  of  the  warehouseman  may  con- 
sist in  leaving  property  unguarded, 
where  it  would  be  exposed  to  a  dan- 
ger from  fire  which  an  ordinarily 
prudent  person  would  have  anticipat- 
ed under  all  the  circumstances. 
Netzow  Mfg.  Co.  v.  Southern  R.  Co. 
(1909)  7  Ga.  App.  163,  66  S.  E.  399. 

That  advertisements  by  a  ware- 
house man  to  furnish  '^fireproof  stor- 
age" are  admissible,  in  an  action  for 
loss  of  goods  stored  with  it  on  ac- 
count of  fire,  in  order  to  show  a  con- 
tract with  a  prospective  customer  who 
relied  on  such  representations,  for 
this  kind  of  storage,  see  Laux  v.  Be- 
kins  Van  &  Storage  Co.  (1917)  177 
Cat.  63,  169  Pac.  1012.  Other  cases 
cited  under  II.  e,  supra,  would  seem 
also  to  support  this  ruling. 

It  was  held  in  Levi  v.  Missouri,  E. 
&  T.  R.  Co.  (1911)  157  Mo.  App.  536, 
138  S.  W.  699,  that  an  opinion  ex- 
pressed by  the  station  agent  to  the 
passenger  on  demand  for  his  baggage, 
that  the  fire  was  by  spontaneous  com- 
bustion, was  not  admissible,  since  the 
opinion  was  purely  speculative  and 
conjectural.  See  this  case  also  under 
V.  b,  supra. 

And  in  an  action  against  a  ware- 
houseman for  loss  of  goods  by  fire, 
testimony  of  a  witness  who  arrived 
about  fifteen  or  twenty  minutes  after 
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the  fire  had  started  as  to  what  certain 
persons,  unknown  to  him,  said  about 
the  origrin  of  the  fire,  was  held  not  a 
part  of  the  res  gestae  and  otherwise 
incompetent,  in  Lyman  v.  Southern  R. 
Co.  (1903)  182  N.  C.  721,  44  S.  E.  650. 

Evidence  that  the  war^ouseman 
had  paid  the  claims  of  other  parties 
vbose  goods  were  lost  in  the  same 
fire  and  under  similar  circumstances 
was  held  inadmissible  in  Turrentine 
T.  Wilmington  &  W.  R.  Co.  (1888)  100 
N.  C  375,  6  Am.  St.  Rep.  602.  6  S.  E. 
116.  See  also  citation  of  this  case 
Qoder  III.  supra»  to  the  effect  that 
eridesce  of  statements  by  bystanders 
as  to  the  likelihood  of  the  warehouse 
being  burned  was  inadmissible. 

Iq  an  action  for  loss  of  cotton  by 
fire  in  a  cotton  yard  of  the  defendant, 
it  was  held  in  Merchants'  Wharf-Boat 
Asso.  V.  Smith  (1887)  —  Miss.  — ,  3 
So.  249,  that  evidence  offered  by  the 
defendant  was  inadmissible  as  to  the 
character  for  prudence  of  other  per- 
sons who  stored  cotton  in  the  yard 
at  or  about  the  time  of  the  fire. 

Where  cotton  stored  with  a  ware- 
houseman was  burned  on  the  night  of 
December  25th,  and  it  was  shown 
that  the  city  authorities  had  refnsed 
to  prohibit  the  explosion  of  fireworks 
in  the  street  during  the  Christmas 
holidays,  evidence  offered  in  this  con- 
nection that  the  warehouseman,  on 
the  day  before  the  fire,  had  taken  out 
additional  insurance  for  three  days 
only  on  his  own  cotton  in  the  ware- 
hoose,  was  held  properly  excluded, 
in  an  action  against  him  for  loss  of 
the  plaintiff's  cotton  by  the  fire.  Seals 
T.  Kdmondson  (1882)  71  Ala.  609. 
The  court  said:  "If  it  be  assumed 
that  the  defendant  was  induced  to 
take  additional  insurance  for  three 
days,  because  of  his  apprehensiveness 
of  increased  danger  from  loss  by  fire 
daring  that  period,  we  repeat,  it  is  not 
if  inqairing:  into  his  apprehension  or 
fears  that  the  existence  of  danger  is 
to  be  ascertained.  .  .  .  The  tend- 
ency of  the  evidence,  if  admitted, 
would  have  been  the  diversion  of  the 
attention  of  the  jury  from  the  main 
point  and  real  issue  in  {controversy, 
ttie  degree  of  care  the  law  enjoined 
npott  the  defendant,  and  whether  he 


had  exercised  it,  into  an  inquiry  as  to 
the  degree  of  care  he  exercised  touch- 
ing his  own  property." 

As  to  admissibility  of  evidence 
that  a  near-by  warehouse  was 
equipped  with  buckets  and  water  for 
extinguishing  fire,  see  Jones  v.  Hatch- 
ett  (Ala.)  under  11.  e,  supra. 

See  also  Cox  v.  Central  Vermont  R. 
Co.  (Hase.)  under  V.  d,  supra. 

As  to  the  suificiency  of  the  evidence 
to  show  negligence  on  the  part  of  the 
warehouseman,  see  V.,  supra. 

Vn.  Statuteat  mimeeUaneouB. 

If  a  warehouseman  negligently  pre- 
vents the  owner  of  the  goods  from 
removing  them  when  he  calls  for  that 
purpose,  the  warehouseman  may,  of 
course,  be  liable  for  loss  of  the  goods 
by  fire,  even  though  it  is  accidentol. 
This  principle  is  supported  by  such 
cases  as  Derosia  v.  Winona  &  St  P.  R. 
Go.  (1872)  18  Minn.  133,  Gil.  119, 
where,  although  the  plaintiff  called 
for  his  goods  at  the  railroad  ware- 
house before  4  o'clock  in  the  after- 
noon, he  did  not  remove  l^em,  be- 
cause there  was  no  one  at  the  depot; 
and  it  was  held  that  there  was  suffi- 
cient evidence  for  the  jury  on  the 
question  whether  the  loss  of  the  goods 
by  fire,  even  though  accidental,  was 
the  result  of  negligence  of  the  ware- 
houseman. So  far  as  railroad  com- 
panies are  concerned,  however,  this 
question  is  so  intimately  connected 
with  that  of  the  distinction  between 
the  company's  liability  as  a  carrier 
and  as  a  warehouseman  and  the  time 
when  its  liability  as  carrier  ceases, 
that  no  attempt  is  made  to  cover  this 
class  of  cases. 

That  a  railroad  company  as  ware- 
houseman may  be  held  liable  for  loss 
of  goods  by  fire  at  destination  if  it 
negligently  prevents  their  removal, 
the  consignee  in  this  instance  being 
erroneously  informed  that  the  goods 
had  not  arrived,  even  though  it  is  not 
chargeable  with  negligence  as  re- 
spects the  fire  itself,  is  held  also, 
among  possibly  other  cases,  in  East 
Tennessee,  V.  &  G.  R.  Co.  v.  Kelly 
(1892)  91-Tenn.  699,  17  L.R.A.  691,  30 
Am.  St.  Rep.  902,  20  S.  W.  312. 
Although  not  a  case  of  warehouse- 
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man,  attention  is  called  to  Shaw  t. 
Symmons  119173  1  K.  B.  (Eng.)  799, 
86  L.  J.  K,  B.  N.  S.  549,  117  L.  T.  N.  S. 
91,  33  Times  L.  R.  239,  where  pub- 
lishers delivered  to  the  defendants, 
who  were  bookbinders,  books  to  bind, 
and  it  was  held  that  because  of  a 
breach  of  the  contract  to  deliver  the 
same  upon  demand  within  a  reason- 
able time  after  bindinsr,  the  defendant 
was  liable  for  loss  of  the  property  by 
fire,  although  the  fire  was  without  its 
nesrlisrence. 

It  was  held  that  liability  on  the  part 
of  a  railway  company  for  goods  de- 
stroyed by  fire  while  in  its  possession 
as  warehouseman  was  not  imposed  by 
the  Oklahoma  statute  providing  that 
any  railroad  company  operating  in 
the  state  "shall  be  liable  for  all  dam- 
ages which  are  sustained  by  fire  orig- 
inating from  operating  their  road," 
Walker  v.  Eikleberry  (1898)  7  Okla. 
699,  54  Pac.  553.  The  court  took  the 
view  that  the  statute  did  not  refer  to 
loss  of  property  in  regard  to  which 
the  railway  company  occupied  a  con- 
tractual relation,  either  by  express 
agreement  or  by  implication  of  law, 
but  was  only  intended  to  create  a  lia- 
bility for  property  destroyed  where 
the  relation  between  the  railroad  com- 
pany and  the  owner  in  reference 
thereto,  and  the  liability  of  the  rail- 
road company  therefor,  was  not  other- 
wise regulated '  and  determined  by 
other  provisions  of  law  or  contract. 

To  a  similar  effect,  and  cited  in  the 
above  case,  is  Bassett  v.  Connecticut 
River  R.  Co.  (1887)  145  Mass.  129,  1 
Am.  St.  Rep.  443,  13  N.  E.  370,  where 
'a  statute  making  a  railroad  company 
responsible  for  loss  by  fire  communi- 
cated from  its  engines,  was  held  not 
to  apply  to  goods  destroyed  by  fire 
in  the  railroad  company's  freight 
house  at  destination,  since  the  rights 
and  liabilities  of  the  parties  were 
governed  by  contract  and  the  statute 
was  not  intended  to  apply  to  cases>  of 
express  or  implied  contracts. 

It  was  apparently  not  necessary  to 
decide  in  the  last  case  whether  the 
liability,  if  any,  of  the  railroad  com- 
pany, was  that  of  carrier-  or  ware- 
houseman. And  it  is  obvious  that  the 
question   of   construction   of  such 


statutes  as  that  there  considered  may 

be  presented  in  cases  where  the  liabil- 
ity of  the  railroad  company  was  that 
of  a  carrier,  so  that  the  principle  on 
which  these  cases  are  decided  extends 
apparently  beyond  the  scope  of  the 
present  note. 

The  Virginia  Tobacco  Inspection 
Law  expressly  provided  that  the  com- 
monwealth should  make  good  losses 
for  tobacco  in  case  tobacco  was  lost 
by  fire  in  a  public  warehouse  which 
should  "happen  to  be  burned."  Audi- 
tor V,  Dutter  (1831)  3  Leigh  (Va.) 
241,  where  the  question  was  whether 
the  particular  warehouse  had  been 
discontinued  under  another  provision 
of  the  statute,  providing  for  discon- 
tinuance of  warehouses  if  the  ware- 
house did  not  receive  a .  sufficient 
quantity  of  tobacco  to  pay  inspectors' 
salaries  and  rents. 

It  was  held  in  Moore  v.  State  (1877) 
47  Md.  467,  28  Am.  Rep.  483,  that  the 
state  was  not  Uabi«  for  loss  by  fire 
of  tobacco  while  in  its  warehouse  to 
which  it  had  been  brought  for  inspec- 
tion as  required  by  statute.  In  this 
case  the  legislature  had  authorized 
the  bringing  of  the  suit  against  the 
state  in  order  to  afford  the  owners  of 
the  property  an  opportunity  to  deter- 
mine the  state's  liability.  T.he  deci- 
sion, however,  is  on  the  ground  that 
the  state  became  in  no  sense  a  bailee 
of  the  property  nor  rendered  itself  re- 
sponsible as  a  warehouseman,  but  was 
only  exercising  its  sovereign  authori- 
ty to  enact  and  enforce  inspection 
laws. 

In  Bunswick  Grocery  Co.  v.  Bruns- 
wick &  W.  R.  Co.  (1898)  106  Ga.  270, 
71  Am.  St  Rep.  249,  32  S.  £.  92,  it  was 
held  that  a  railroad  company  as  ware- 
houseman was  not  liable  to  the  owner 
of  goods  for  destruction  of  the  same 
occasioned  by  fire  resulting  from  the 
negligence  of  one  employed  by  it,  who 
was  engaged  in  a  separate  business, 
was  not  subject  to  the  immediate  di- 
rection and  control  of  the  employer, 
but  was  in  fact  an  independent  con- 
tractor. 

But  a  railroad  company  which  de- 
livered cotton  to  a  warehouseman,  at 
destination,  because  it  did  not  have 
a  suitable  warehouse  of  its  own.  was 
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held  liable  in  Wichita  Valley  R.  Co. 
V.  Golden  (1919)  —  Tex.  Civ.  App.  — , 
211  S.  W.  465,  for  loss  of  the  cotton  by 
fire  due  to  the  negligence  of  the 


warehouseman,  which,  the  court  held, 
was  the  agent  of  the  railroad  com- 
pany, and  not  an  independent  ware- 
houseman. R.  E.  H. 


LOUISVILLE  TBUST  COMPANY,  Trustee,  etc..  of  Mary- R.' Oldham, 

Deceased,  Appt., 

T, 

BOSTON  INSURANCE  COMPANY. 
Kentucky  Court  of  Appeals    December  10,  1020. 
(OIdfaam'8  Trustee  v.  Boston  Insurance  Ca  189  Ky.  844,  226  S.  W.  106.) 

Executor  and  administrator  —  right  to  collect  on  fire  insurance  policy. 

1.  The  personal  representative  of  the  insured  is  the  proper  party  to 
collect  for  a  loss  under  a  fire  insurance  policy,  occurring  after  insured's 
death,  under  a  contract  made  by  him  while  living,  unless  there  is  some 
statute  or  stipulation  in  the  contract  to  the  contrary. 

[See  note  on  this  question  beginning  on  page  SIO.] 


Insurance  —  fire  —  nature  of  policy. 

2.  A  fire  insurance  policy  is  a  chose 
in  action  and  does  not  partake  of  the 
nature  of  the  property  insured  by  it. 
—  riffht  of  personal  representative  to 

collect. 

S.  As  between  the  beneficiaries  of 
an  estate  and  the  personal  representa- 
tives, a  fire  insurance  poHcy  on  ^e 
property  payable  to  insured  and  his 
legal  representatives  is  personal 
property,  and  if  loss  occurs  after  the 
death  of  the  insured  the  personal  rep- 
resentative is  entitled  to  collect  the 
amount  of  loss  unless  a  different  pur- 
pose is  plainly  manifested  by  the 
tenns  of  the  policy. 

[See  11  B.  C.  L.  Ill,  112.] 


Executor  and  administrator  —  action 

by  one  of  two  —  effect. 

4.  The  collection  of  an  insurance 
policy  on  property  of  decedent  by  one 
of  two  executors,  without  acting  in 
conjunction  with  the  coexecutor,  does 
not  destroy  the  legal  effect  of  his  ac- 
tion. 

[See  11  R.  C.  L.  405,  406.] 

— -  effect  of  settlement  with  court  — 

continuance  of  authority. 

6.  Settlement  by  executors  with  the 
county  court  does  not  terminate  their 
power  or  authority  to  continue  to  act 
as  executors  so  long  as  they  have 
duties  to  perform  in  that  capacity. 

[See  11  R.  C.  L.  103.] 


Appeal  by  plaintiff  from  a  judgment  of  the  Common  Pleas  Branch, 
Second  Division,  of  the  Circuit  Court  for  Jefferson  County,  in  fayor  of 
defendant  in  an  action  brought  to  recover  the  amount  of  insurance  alleged 
to  have  been  wrongfully  paid  by  it  to  a  i>ersonal  representative  of  insured. 

Affirmed. 

The  facets  are  stated  in  the  opinion  of  the  court. 

Mr.  R.  A.  McPowell,  for  appellant:     713;  Millard  v.  Beaumont,  194  Mo. 


The  words  "legal  representatives 
referred  to  the  successors  of  the  orig- 
inal insured  in  the  title  to  the  prop- 
erty-  insured,  and  immediately  upon 
l>er  death  the  beneficiaries  under  the 
policy  were  fixed  by  her  will. 

18  Am.  &  Eng.  Enc.  Law,  2d  ed.  813; 
26  Cye.  176;  1  Wood,  Fire  Ins.  2d  ed. 
16  A.L.R.— 20. 


App.  69,  185  S.  W.  547;  German  Ins. 
Co.  V.  Read,  12  Ky.  L.  Rep.  371.  13 
S.  W.  1080,  14  S.  W.  595;  Richardson 
V.  German  Ins.  Co.  89  Ky.  671,  8 
L.R.A.  800,  13  S.  W.  1. 

If  this  action  involved  the  right  of 
Joseph  A.  Oldham,  as  life  tenant,  to 
charge     the     remaindermen  with 
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amounts  expended  on  improvements 
to  the  estate,  he  would  not  be  able 
to  sustain  the  claim. 

Caldwell  v.  Jacob,  16  Ky.  h.  Rep. 
21.  22  S.  W.  436.  27  S.  W.  86;  Nine- 
teentii  &  J.  Street  Presby.  Church 
V.  Fithian,  16  Ky.  L.  Rep.  581,  29  S. 
W.  143;  Culleton  v.  Keune,  18  Ky.  L. 
Rep..  1065,  39  S.  W.  611;  Mayes  v. 
Payne,  22  Ky.  L.  Rep.  1465,  60  S.  W. 
710;  Henry  t.  Brown.  99  Ky.  13,  84 
S.  W.  710;  Gray  v.  Soden,  120  Ky.  277, 
86  S.  W.  S16;  Wilson  v.  Hamilton.  140 
Ky.  327,  131  S.  W.  32;  Scott  v.  Scott. 
183  Ky.  604,  210  S.  W.  175;  Smith  v. 
Richey.  185  Ky.  616.  216  S.  W.  429. 

Messrs.  F.  M.  Drake  and  Gdrdon  ft 
Laurent,  for  appellee: 

The  fire  insurance  police  was  per- 
sonal property.  / 

82  Cyc.  669  (S);  Trimble  v.  Mt. 
Sterling,  11  Ky.  L.  Rep.  727,  12  S.  W. 
1066;  82  Cyc.  671;  Prudential  Ina.  Co. 
V.  Hunn,  21  Ind.  App.  525,  69  Am.  St. 
Rep.  880,  52  N.  E.  772;  Ionia  County 
Sav.  Bank  v.  McLean,  84  Mich.  625,  48 
N.  W.  159;  1  Cooley,  Ins.  p.  84;  Rowell 
V.  Covenant  Mut.  Life  Asso.  84  III. 
App.  304;  Union  Cent.  L.  Ins.  Co.  v. 
Woods,  11  Ind.  App.  325,  37  N.  E.  180, 
39  N.  E.  205;  Kitts  v.  Massasoit  Ins. 
Co.  56  Barb.  177;  Wyman  v.  Wyman, 
26  N.  Y,  253;  Barbour  v.  Larue,  106 
Ky.  546,  51  S.  W.  5;  Morehead  v.  May- 
field,  109  Ky.  51,  58  S.  W.  473;  4  Cyc. 
211,  213;  Dube  v.  Maacoma  Mut.  F. 
Ins.  Co.  64  N.  H.  527,  1  L.R.A.  57,  15 
Atl.  141;  3  Williams,  Exrs.  p.  131. 

A  sole  legatee  may  appropriate  per- 
sonal aasets  of  decedent. 

Ewers  v.  White,  114  Mich.  266,  72 
N.  W.  184;  14  Cyc.  107;  Powell  v. 
Pennock,  181  Mich.  588,  148  N.  W. 
430. 

Oldham,  as  executor,  had  the  power 
to  transfer  the  insurance  policy  of 

decedent. 

Gibbs  V.  Flour  City  Nat.  Bank,  86 
Hun,  103,  34  N.  Y.  Supp.  195;  13  Cyc. 
358;  Nance  v.  Gray,  143  Ala.  234,  38 
So.  916,  5  Ann.  Cas.  55;  Chandler  v. 
Chandler,  87  Ala.  300,  6  So.  153; 
Libby  v.  Mayberry,  80  Me.  137,  13  Atl. 
577. 

An  executor  is  "the  insured"  after 
death  of  original  insured,  because 
"legal  representative"  means  person- 
al representative.  • 

Richards,  Ins.  3d  ed.  §  331;  2  May, 
Ins.  4th  ed.  §§  447B-452A;  Matthews 
v.  American  Cent.  Ina.  Co,  154  N.  Y. 
449,  39  L.R.A.  433.  61  Am.  St  Rep. 
627.  48  N.  E.  751;  Lawrence  Ni- 
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agara  F.  Ins.  Go.  2  App.  Dir.  267.  87 
N.  Y.  Supp.  811;  26  Cyc.  175,  note  97, 
176;  Clement.  Fire  Ins.  pp.  29.  SO; 
Cooley.  Ins.  pp.  3696.  3698^  Joyce.  Ins. 
2d  ed.  §  786;  Culbertson  v.  Cox,  29 
Minn.  309.  43  Am.  Rep.  204.  13  N.  W. 
177;  Germania  F.  Ins.  Co.  v.  Curran. 
8  Kan.  16;  Lappin  v.  Charter  Oak  F. 
&  M.  Ins.  Co.  68  Barb.  843;  Alford  t. 
Consolidated  F.  &  M.  Ins.  Co.  8S  Minn. 
478,  93  N.  W.  617;  Baldwin  v.  Penn- 
sylvania  F.  Ins.  Co.  206  Pa.  248,  56 
Atl.  970;  Forest  City  Ins.  Co.  v. 
Hatdesty.  182  111.  44,  74  Am.  St.  Rep. 
161.  66  N.  E.  139;  Georgia  Home  Ins. 
Go.  V.  Kinnier,  28  Gratt.  88;  Bennett 
V.  Featherstone,  110  Tenn.  27,  71  S. 
W.  689. 

The  repair  of  the  property  with  pro- 
ceeds of  insurance  has  the  same  ef- 
fect as  payment  to  all  parties  in  inter- 
est. 

Huey  V.  Ewell,  22  Tex.  Civ.  App. 
638,  55  S.  W.  606;  Bennett  v.  Feather- 
stone,  supra;  Brough  v.  Higgina,  2 
Gratt.  408  ;  4  Cooley,  Ina.  p.  3689;  San- 
ders V.  Armstrong.  22  Ky.  L.  Rep. 
1789.  61  S.  W.  700;  Wyman  v.  Wyman, 
26  N.  Y.  253. 

Thomas,  J.,  delivered  the  opin- 
ion of  the  court: 

Mary  R.  Oldham,  wife  of  Joseph 
A.  Oldham,  owned  a  dwelling  house 
on  Edgeland  avenue  in  the  city  of 
Louisville  with  some  outbuildings 
situated  on  her  lot  On  the  10th 
day  of  April.  1915.  she  procured 
from  the  appellee  and  defendant  be- 
low. Boston  Insurance  Company,  a 
fire  policy  for  the  term  of  three 
years  ending  April  10,  1918.  The 
defendant  thereby  insured  Mrs.  Old- 
ham against  loss  from  damage  by 
fire  to  the  extent  of  $2,700  on  her 
dwelling,  $500  on  a  two-story  build- 
ing used  as  a  stable  and  servant's 
room,  and  $300  on  household  and 
kitchen  furniture.  In  November 
thereafter,  Mrs.  Oldham  died  tes- 
tate, and  in  her  will  she  gave  to  her 
husband  all  of  her  personal  proper- 
ly and  a  life  interest  in  the  real  es- 
tate covered  by  the  policy,  with  re- 
mainder to  others,  and  appointed  as 
executors  of  her  will  her  husband 
and  one  of  the  remaindermen,  and 
they  were  likewise  appointed  by  the 
will  trustees  thereunder.  The  two 
nominated  executors  qualified;  but. 
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80  for  as  this  record  discloBeSi  the 
husband  of  the  deceased  seems  to 
have  been  the  only  one  who  took  an 
active  i^urt  in  performing:  the  fldu- 
dal  duties  imposed  by  the  appoint- 
ment On  March  18.  1917,  and 
while  the  policy  was  in  force,  a  ilre 
occurred*  destroying  the  outbuild- 
in;,  upon  which  there  was  ^00  in- 
surance, and  damaging  the  insured 
dwelling.  Proof  of  loss  was  made 
by  the  husband  and  furnished  to  the 
company,  and  it  paid  him  in  settle- 
ment thereof  the  sum  of  $630.60, 
and  he  soon  thereafter  repaired  and 
restored  the  property  at  a  cost,  ac- 
cording to  the  competent  evidence, 
of  $550,  although  it  was  shown  that 
he  stated  the  repairs  cost  him  more 
than  Ihe  amount  of  insurance  col- 
lected; but  the  court  held  that  his 
statements  as  to  the  amount  expend- 
ed were  incompetent.  On  May  5, 
1917,  which  was  soon  after  the 
property  was  restored  and  repaired, 
the  husband  died.  On  November  7 
following,  at  the  instance  of  the  re- 
maindermen under  the  will  of  Mrs. 
Oldham,  the  appellant  and  pliuntiff 
below,  Louisville  Trust  Company, 
was  appointed  trustee  under  the 
will,  and  it  brought  this  suit  against 
defendant  to  recover  the  $630.60 
which  it  paid  to  Mr.  Oldham,  upon 
the  ground  that  he  had  no  right  to 
collect  it  and  that  the  payment  to 
him  was  not  a  legal  satisfaction  of 
the  claim.  On  February  7,  1916,  at 
the  instance  of  the  husband,  the  pol- 
icy was  changed  so  as  to  cover  only 
his  interest  in  the  insured  proper- 
ty, and  the  defendant  relied  upon 
tiat  fact,  with  other  defenses,  to  de- 
feat a  recovery.  Upon  trial  the 
court  held  that,  since  the  policy  gave 
the  defendant  the  right  to  pay  the 
loss  or  restore  the  property,  the  ex- 
penditure by  the  husband  of  the 
proven  amount  of  $650  for  the  latter 
purpose  was  a  pro  tanto  satisfaction 
of  tiie  loss  so  far  as  the  remainder- 
men were  concerned,  and  that  he 
had  the  right  to  change  the  policy  as 
indicated,  and  judgment  was  ren- 
dered dismissing  the  petition,  to  re- 
verse which  plaintiff  prosecutes  this 


The  principal  points  urged  against 
the  proprie^  of  the  judgment  are : 
(1)  Tlut  under  the  facts  the  re- 
maindermen under  the  will  of  Mrs. 
Oldham — and  being  the  only  ones 
for  whom  the  plaintiff  is  acting — 
were  entitled  to  at  least  their  pro 
rata  part  of  the  proceeds  of  the  pol- 
icy, and  should  have  been  paid  their 
portion  instead  df  it  being  paid  to 
Mr.  Oldham,  the  life  tenant,  execu- 
tor, and  sole  legatee;  and  <2)  that 
a  life  tenant  cannot  bind  the  remain- 
dermen by  improving  the  common 
property. 

We  may  concede  the  correctness, 
as  abstract  principles  of  law,  of  the 
two  points  urged  by  counsel ;  but  we 
are  wholly  unable  to  give  them  the 
effect  which  is  sought  to  be  made 
in  this  case.  There  is  a  wide  differ- 
ence in  the  law  between  who  is  en* 
titled  to  the  proceeds  of  a  fire  insur- 
ance policy,  and  the  one  who  is 
entitled  to  collect  a  loss  arising 
thereunder;  and  likewise  there  is  a 
difference  between  the  right  of  a  life 
tenant  to  improve  the  property,  and 
his  right  to  restore  it  to  its  original 
condition  with  the  proceeds  of  a  fire 
policy.  The  law  is  well  settled  l^t 
a  fire  insurance  pol- 
icy is  a  chose  in  ac-  ^"«';riu7T 
tion,  and  does  not 
partake  of  the  nature  of  the  prop- 
erty insured  by  it,  and,  at  least  as 
between  the  beneficiaries  of  the 
estate  (be  they  heirs,  legatees,  or 
devises)  and  the  personal  rep- 
resentative of  the  estate,  the  policy 
is  personal  property,  and,  if  a  loss 
insured  against  oc- 
curs after  the  death  p'»oaai' 
of  the  insured,  the  ^^''^uectr*''* 
personal  represent- 
ative is  entitled  to  collect  for  it, 
either  with  or  without  suit,  regard- 
less of  the  fact  that  the  beneficiaries 
of  the  estate  would  be  entitled  to  the 
proceeds  after  the  payment  of  debts, 
unless  a  different  purpose  is  plainly 
manifested  by  the  terms  of  the  pol- 
icy. 3  Williams,  Exrs.  p.  181;  4 
Cooley,  Briefs  on  Ins.  pp.  3696, 
3697;  2  May,  Ins.  |  447B;  Georgia 
Home  Ins.  Co.  v.  Kmnier,  28  Gratt. 
88;  Haxall  v.  Shippen,  10  Leigh, 
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536.  84  Am.  Dec.  745;  Wyman  v. 
Prosser,  36  Barb.  368;  Richards, 
Ins.  3d  ed.  §  331 ;  and  Richardson  v. 
German  Ins.  Co.  89  Ky.  571,  8 
L.R.A.  800,  13  S.  W.  1.  The  latter 
case  was  a  suit  by  the  personal  rep- 
resentative on  a  policy  issued  before 
his  decedent's  death,  to  recover  for 
a  loss  occurrinsT  after  the  death  of 
the  insured,  although  others  suc- 
ceeded to  the  title  of  the  insured  to 
the  destroyed  property.  The  pre- 
cise point  involved  here  was  not  ex- 
pressly decided,  but  it  was  impliedly 
50  when  this  court  sustained  plain- 
tiif's  right  to  maintain  the  suit. 
This  court  held  in  Sanders  v.  Arm- 
strong, 22  Ky.  L.  Rep.  1789,  61  S. 
W.  700,  with  reference  to  a  fire  in- 
surance policy,  that  "insurance  is  a 
personal  contract,  and  appertains  to 
the  person  called  the  insured,  and 
not  to  the  thing  which  is  subject  to 
the  risk  against  which  he  is  protect- 
ed by  the  contract  of  insurance.  It 
is  not  a  contract  running  with  land, 
in  case  of  real  estate,  nor  running 
with  the  personalty,  so  to  speak,  in 
the  case  of  a  chattel." 

Sustaining  the  above  authorities 
and  the  statement  from  this  court, 
the  text  in  14  R.  C,  L.  p.  1365,  says: 
"The  general  rule  is  that,  between 
insurer  and  insured,  a  policy  of  fire 
insurance  is  a  purely  personal  con- 
tract, by  which  the  former  agrees  to 
indemnify  the  latter  against  any 
loss  he  may  sustain  by  the  destruc- 
tion of  his  interest  in  the  prvperty 
insured.  The  contract  does  not  at- 
tach to  or  run  with  the  title  to  the 
insured  property." 

See  also  Shadgett  v.  Phillips  &  C. 
Co.  131  Ala.  478,  56  L.R.A.  461,  90 
Am.  St.  Rep.  95,  31  So.  20,  and  Con- 
tinental Ins.  Co.  ,v.  Munns,  120  ind. 
30,  5  L.R.A.  430,  22  N.  E.  78. 

In  the  Kinnier  Case,  28  Gratt.  88, 
the  right  of  the  personal  represent- 
ative of  the  insured  to  collect  for  a 
loss  occurring  after  his  death  under 
facts  quite  similar  to  those  we  have 
here,  was  before  the  supreme  court 
of  the  state  of  Virginia,  and  it  was 
contended  that  the  heirs  of  the  in- 
sured were  the  only  ones- who  had 
the  right  to  collect  the  insurance; 
but  the  court  held  otherwise.  In 


that  case,  as  in  this  (as  we  shall 
see),  the  insurance  vas  made  pay- 
able to  the  insured  and  his  "legal 

representatives."  The  court  held 
that  "legal  representatives,"  as  used 
in  the  policy,  must  be  given  the  same 
import  as  "peraoTiaZ  represent- 
atives," i.  e.,  executors  or  adminis- 
trators. The  opinion  says:  "It  Is 
contended  that  by  the  term  'letal 
representatives,'  used  in  the  declara- 
tion pursuing  the  tenor  of  the  pol- 
icy, the  heirs  at  law  of  Alexander 
Kinnier  were  intended,  so  far  as  the 
insured  building  is  concerned.  I  do 
not  think  this  is  the  proper  con- 
struction of  the  policy.  The  poli^ 
declared  upon,  and  as  set  out,  is  a 
contract  to  indemnify  Alexander 
Kinnier  {Personally.  The  words 
'legal  representatives,'  as  used,  are 
of  the  same  import  as  the  words  'ex- 
ecutors,' 'administrators,'  'personal 
representatives.'  The  policy  as  set 
out  is  a  simple  contract,  and,  upon 
the  death  of  Alexander  Kinnier, 
passed  like  his  bonds,  notes,  and  oth- 
er choses  in  action,  to  his  adminis- 
tratrix ;  and  she  only  had  a  riglft  of 
action  upon  it." 

The  text  in  May  on  Insurance,  su- 
pra, says:  "The  executors  are  the 
only  ones  who  can  enforce  a  (fire) 
policy  unless  the  heirs  are  named. 
The  properly  passes  to  the  heirs,  but 
the  policy  is  not  attached  to  and  does 
not  run  with  the  estate,  and  only  the 
representatives  of  the  assured  can 
recover." 

And  in  the  note  referred  to  in 
Williams  on  Executors,  it  is  said: 
"So,  an  unexpired  fire  insurance  pol- 
icy, takeil  out  by  the  deceased  on 
real  estate  specifically  devised,  is 
part  of  the  personal  estate  of  the 
deceased." 

To  the  same  effect  are  the  other 
cases  supra,  except  the  policy  in- 
volved in  some  of  them  stipulated 
that  the  loss  should  be  paid  to  the 
insured,  his  executors,  administra- 
tors, etc.  The  common  import  and 
the  ordinary  signification  of  the 
phrase  "legal  representative"  is 
equivalent  to  that  of  executor  o"  ad* 
ministrator,  i.  e.,  "personal  rep- 
resentative." Thus,  in  25  Cyc.  176, 
the  text  says :  "In  the  common  use 
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of  the  words  ('legal  representative') 
and  in  its  ordinary  signification,  a 
term  equivalent  to  'executor'  or  'ad- 
ministrator.' " 

See  also  Black's  Law  Diet.  2d  ed. 
1020,  and  Words  &  Phrases,  2d 
series,  vol,  3,.  pp.  71-77, 

The  ordinary  signification  of  the 
term  is,  however,  subject  to  be  con- 
trolled, like  other  legal  terms,  by  the 
context  of  the  instrument  in  which 
it  is  used,  and,  if  that  is  such  as  to 
indicate  a  different  meaning  from 
the  ordinary  one,  that  meaning  will 
be  applied  by  the  courts.  In  the  pol- 
icy sued  on  in  this  case  it  is  stipulat- 
ed that  "wherever  in  this  policy  the 
word  'insured'  occurs,  it  shall  be 
held  to  include  the  legal  represent- 
atives of  the  insured." 

There  is  nothing  in  the  context  or 
the  conditions  under  which  the  term 
is  used  to  indicate  a  different  signif- 
icance or  meaning  than  the  ordinary 
one  of  "personal  representative." 
So  that  we  conclude  that  the  parties, 
by  the  use  of  the  words  "legal  rep- 
resentatives," meant  "personal  rep- 
resentatives," and  that,  if  a  loss 
occurred  after  the  death  of  Mrs.  Old- 
ham  (the  insured),  her  executor  or 
administrator  would  be  empowered 
to  collect  therefor.  Our  Civil  Code, 
§  732,  subsections  17, 18,  and  19,  de- 
fines "personal  •  representative," 
"real  representative,"  and  "repre- 
sentative;" but  there  is  no  statutory 
definition  given  there,  or  elsewhere, 
of  the  term  "legal  representative." 
So  that  we  are  not  prevented  by  any 
statute  from  applying  to  the  latter 
term  its  ordinary  and  usual  signifi- 
cance. 

Independent^,  however,  of  what 
other  courts  may  have  said  upon 
the  question  as  presented,  we  are 
thoroughly  convinced  that,  under 
the  general  principles  and  reasoning 
of  the  law,  the  executor  or  adminis- 
trator of  the  insured  is  the  proper 
person  to  collect  for 

I*2SS^f-^.-l_  a  loss  under  a  fire 
riKhi  tm  collect  policy  occumng  aft* 
«^««  i-.«.-ee       insured's  death 

under  a  contract 
made  by  him  while  living,  unless 
there  is  some  statute  or  stipulation 


in  the  policy  to  the  contrary.  If  a 
decedent  dies  the  owner  of  an  un- 
matured note,  it  is  admitted  by  ev- 
eryone that  its  proceeds  would  be 
assets  in  the  hands  of  the  personal 
representative,  primarily  for  the 
payment  of  debts,  and  secondarily 
for  distribution  between  those  en- 
titled thereto ;  and  that  the  personal 
representative  is  the  only  one  au- 
thorized to  collect  the  note  when  it 
matures.  An  insurance  policy,  as 
we  have  seen,  is  no  less  a  chose  in 
action  than  the  note  in  the  supposed 
case.  The  only  difference  is  that  the 
note  is  a  certain  asset  and  in  the 
course  of  time  becomes  collectable, 
while  the  fire  policy  is  only  a  condi- 
tional or  contingent  asset,  which  be- 
comes an  actual  one  only  upon  the 
happening  of  the  event  insured 
against.  But,  when  that  event  hap- 
pens, the  chose  in  action  becomes  as 
absolute  as  a  note  and  necessarily 
collectable  by  the  same  person.  As 
to  how  the  person  who  collects  it 
shall  apply  the  proceeds  no  more 
affects  his  right  to  make  the  collec- 
tion than  does  the  same  question 
with  reference  to  his  disposition  of 
the  proceeds  of  the  note.  If,  in  this 
case,  Mrs.  Oldham  had  been  indebt- 
ed more  than  the  amount  of  her  per- 
sonal property,  who  would  question 
the  right  of  her  creditors  to  appro- 
priate the  proceeds  of  this  insu^nce 
to  the  satisfaction  of  their  debts? 
Manifestly,  they  would  be  entitled  to 
have  such  proceeds  applied  in  pay- 
ment thereof,  and  the  only  person 
legally  authorized  to  do  that  was  the 
personal  representative,  Mr.  Old- 
ham. The  fact  that  he  collected  the 
insurance  without 
acting  in  conjunc-  ZTtlV^Lcu" 
tion  with  his  coex- 
ecutor  cannot  destroy  the  legal  ef- 
fect of  his  action,  for  it  is  undeni- 
ably true  that  one  coexecutor  may 
act  in  discharging  his  trust  inde- 
pendently of  the  other  one.  Schoul- 
er,  Exrs,  3d  ed.  §  400;  11  R.  C.  L. 
p.  405 ;  18  Cyc.  1330,  1331 ;  Hord  v. 
Lee,  4  T.  B.  Mon.  36;  and  Bryan  v. 
Thompson,  7  J.  J.  Marsh,  586. 
The  fact  that  the  executors  had 
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made  a  settlement  with  the  county 
court  did  not  terminate  their  power 

or  authority  to  con- 
"?*?f  "*  tinue  to  act  as  exec- 

wim  conrt—  utors  as  long  as 
£t'»4n"»».      t*iey  had  duties  to 

perform  in  that 
capacity.'  It  is  frequently  the  case 
that  such  fiduciaries  make  settle- 
ments from  time  to  time  without  af- 
fectinsr  their  authority  to  continue 
to  act  in  the  future.  Our  conclusion 
upon  the  whole  case,  and  under  the 
concrete  facts  presented^  is  that  the 
husband,  in  his  capacity  of  executor 


of  his  wife's  will,  not  only  had  the 
authority  to  collect  the  insurance 
which  is  the  subject-matter  of  this 
litigation,  but  it  was  his  duty  to  do 
so»  and  that  under  the  terms  of  the 
policy  he,  as  ^ecutor,  was  the  only 
one  from  whom  the  company  could 
get  a  legal  acquittance.  It  necessa- 
rily results  from  this  conclusion  that 
the  judgment  appealed  from  was 
correct,  although  based  upon  differ- 
ent reasons,  which,  in  view  of  our 
conclusion,  we  need  not  consider. 

Wherefore  the  judgment  is  af- 
firmed. 


ANNOTATION. 


Ri^b  and  BalnHtSea  ariniv  from  lou* 

property 

I.  Scope  of  note,  310. 
II.  Effect  on  policy  of  death  of  in- 
Bnred,  -310. 

III.  Effect  on  policy  of  acts  snbsequent 

to  death  of  insured,  311. 

IV.  Who  may  sue  on  policy,  812. 

V.  Persong  entitled  to  proceeds,  81S. 

/.  Scope  of  note. 
This  note  discusses  the  rights  and 
liabilities  arising  from  a  loss  after 
the  death  of  the  insured,  under  a 
policy  of  "property  insurance,"  that 
term  being  construed  to  include  pol- 
icies of  fire,  tornado,  hurricane,  and 
cyclone  insurance.  The  note  excludes 
those  cases  where  a  liability  has  ac- 
crued under  a  renewal,  or  a  new  pol- 
icy  of  insurance  taken  out  on  prop- 
erty in  the  name  of  the  estate,  or  an 
heir,  or  personal  representative  sub- 
sequent to  the  death  of  the  owner  of 
the  property. 

//.  Mifect  on  polUiy  of  death  of  tnMired. 

The  cases  are  in  accord  in  holding 
that  a  policy  of  insurance  on  property 
is  not  terminated  by  the  death  of  the 
insured,  in  the  absence  of  an  express 
provision  to  that  effect  in  the  policy, 
the  ruling  being  ordinarily  put  on  the 
ground  that,  since  insurance  policies 
usually  contain  explicit  provisions  as 
to  termination  or  forfeiture,  no  addi- 
tional grounds  therefor  will  be  im- 
plied. 

Arkansas.  —  Planters'  Mut.  Ins. 
Auo.  V.  Dewberry  (1901)  69  Ark.  296, 
86  Am.  St  Kep-       ^  ^-  ^- 


•fter  deaUi  of  uuured  mder  policy  of 
nismmce. 

Illinois. — Forest  City  Ins.  Co.  v. 
Hardesty  (1899)  182  111.  39.  74  Am. 
St  Rep.  161,  55  N.  E.  139. 

Indiana.— Pfister  v.  Gerwig  (1890) 
122  Ind.  ^567,  23  N.  E.  1041. 

Kentucky. — Richardson  v.  German 
Ins.  Co.  (1890)  89  Ky.  671,  8  LJUL 
800,  18  S.  W.  1. 

Missouri.  —  Trabue  v.  Dwelling 
House  Ins.  Co.  (1894)  121  Mo.  75,  28 
L.R.A.  719,  42  Am.  St  Rep.  623,  26  S. 
W.  848,  modifying  (1892)  49  Mo.  App. 
831. 

New  Hampshire. — Burbank  v.  Rock- 
ingham Mut  F.  Ins.  Co.  (1852)  24  N. 
H.  550,  57  Am.  Dec.  300. 

Virginia. — Georgia  Home  Ins.  Co.  v. 
Kinnier  (1876)  28  Gratt.  88. 

Thus,  in  Richardson  v.  German  Ins. 
Co.  (Ky.)  supra,  the  policy  of  fire  in- 
surance in  suit  provided  that  the 
policy  should  be  void  if  any  change 
took  place  in  the  title,  use,  occupa- 
tion, or  possession  of  the  property. 
After  the  death  of  the  insured  a 
loss  occurred,  and  the  insurance 
company  defended  an  action  on  the 
policy  on  the  ground  that  the  policy 
became  void  and  of  no  effect 
on  the  death  of  the  insured.  The 
court  held  that  the  company  was  li- 
able in  the  absence  of  a  specific  pro- 
vision in  the  policy  for  a  forfeiture. 

See  to  the  same  effect  Planters' 
Mut  Ins.  Asso.  v.  Dewberry  (Ariu) 
supra. 
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And  see  Forest  City  Ins.  Co.  v. 
Hardesty  (UL)  supra,  wherein  the 
coort  said :  "It  would  seem  to  be  un- 
jast  and  inequitable  that  a  forfeiture 
should  be  enforced  because  of  an  act 
for  which  the  assured  is  not  respon- 
sible, and  which  is  in  no  way  his  fault 
It  would  be  proper  to  hold  tiie-assured 
responsible  for  any  act  of  forfeiture 
which  is  within  his  control.  There  is 
no  claim,  here,  that  the  death  which 
caused  the  change  of  title  was  the 
result  of  suicide,  or  of  any  improper 
conduct  on  the  part  of  the  assured." 

A  provision  in  a  fire  insurance  pol- 
icy that  the  policy  shall  be  void  if  the 
proper^  is  transferred  without  the 
consent  of  the  insurance  company  does 
not  cover  a  transfer  by  operation  of 
law,  resulting  from  the  death  of  the 
insured.  Pfiater  v.  Gerwig  (Ind.) 
supra.  See  to  the  same  effect,  Georgia 
Home  Ins.  Co.  v.  Kinnier  (Va.)  supra. 

And  where  the  charter  of  an  insur- 
tt  provided  that  its  policy  should  be- 
come void  if  the  property  insured 
should  be  "alienated  by  sale  or  other- 
vise,"  it  was  held  that  the  death  of 
the  insured  before  a  loss  by  fire  did 
not  work  an  alienation  of  the  property 
80  as  to  prevent  the  administrator 
from  recovering  on  the  policy.  Bur- 
bank  V.  Rockingham  Mut.  F.  Ins.  Co. 
(N.  H.)  supra,  wherein  the  court 
ttid :  "Alienation  differs  from  de- 
scent, in  this,  that  alienation  is  ef- 
fected by  the  voluntary  act  of  the 
owner  of  the  property,  while  descent 
is  the  legal  consequence  of  the  de- 
cease of  the  owner,  and  is  not  changed 
by  any  previous  act  or  volition  of  the 
owner." 

ttl.  Effect  on  policy  of  acta  aubaequent 
to  death  of  tnaured. 

Since  the  rights  under  a  policy  of 
insurance  on  property  pass  with  the 
property  on  the  death  of  the  insured, 
acts  of  hia  heirs  or  personal  represent- 
atives after  his  death  will  have  the 
same  effect  on  the  policy  as  if  done 
the  insured  in  his  lifetime. 

Thus,  in  Planters'  Mat.  Ins.  Asso. 
T.  Dewberry  (1901)  69  Ark.  296,  86 
Am.  St  Rep.  196,  62  S,  W.  1047,  it  ap- 
peared that  an  insurance  policy  pro- 
vided that,  if  any  change  took  place  in 


the  occupation,  possession,  etc.,  of  the 
property  insured,  the  policy  would  be- 
come void.  After  the  deaUi  of  the 
insured,  but  prior  to  the  loss  by  fire, 
the  property  was  rented  to  tenants 
without  the  consent  of  the  insurer.  In 
an  action  on  the  policy  after  a  loss  by 
fire,  it  was  held  that  there  was  such 
a  diange  in  the  occupation  and  pos- 
session as  to  relieve  the  company 
from  liability  on  the  policy. 

Where  a  policy  provides  that  it  shall 
be  void  if  any  change  of  title  in  the 
insured  property  shall  take  place  be- 
fore or  after  the  death  of  the  in- 
sured, the  policy  becomes  void  where 
thwe  is  a  complete  change  of  title  in 
the  proper^  without  the  consent  of 
the  insurance  company,  after  the 
death  of  the  insured  and  before  a  loss 
by  fire;  and  no  recovery  can  be  had 
thereon.  Lappin  v.  Charter  Oak  F. 
&  M.  Ins.  Co.  (1870)  68  Barb.  (N.  Y.) 
325. 

So,  in  the  case  of  Trabue  v.  Dwell- 
ing House  Ins.  Co.  (1894)  121  Ho.  75, 

25  L.R.A.  719,  42  Am.  St  Rep.  623, 

26  S.  Wi  848,  it  appeared  that  the  pol- 
icy of  insurance  provided  that  it 
should  be  void  if  any  change,  except 
the  death  of  the  insured,  should  take 
place  in  the  title  or  possession  of  the 
property  insured.  After  the  death  of 
the  insured,  the  proper^  was  set 
aside  to  the  widow  by  a  partition  pro- 
ceeding. It  was  held  that  this  was 
such  a  change  of  title  as  to  avoid  the 
policy. 

Likewise,  in  Hine  v.  Woolworth 
(1883)  93  N.  Y.  76,  45  Am.  Rep.  176, 
the  policy  in  suit  provided  that  if  the 
interest  of  the  insured  in  the  insured 
property  should  be  changed  in  any 
manner,  "whether  by  act  of  insured 
or  by  operation  of  law,**  without  the 
consent  of  the  insurer,  the  policy 
should  be  void.  The  insured  died  in- 
testate, and  his  widow  and  children 
remained  on  the  premises  insured  un- 
til a  loss  by  fire  occurred.  The  court 
held  that  the  company  was  not  liable, 
as  Uiere  was  such  a  change  of  title  as 
to  avoid  the  policy. 

See  to  the  same  effect,  Sherwood  v. 
Agricultural  Ins.  Co.  (1878)  73  N.  Y. 
447,  29  Am.  Rep.  180. 

And  see  Miller  v.  German  Ins.  Co. 
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(1894)  64  ni.  App.  68,  wherein  a  like 
conclusion  was  reached  under  a  sim- 
ilar state  of  facts. 

It  was  held  in  Matthews  t.  Ameri- 
can Cent.  Ins.  Co.  (1897)  154  N.  Y. 
449,  39  L.R.A.  433,  61  Am.  St.  Rep. 
627,  48  N.  E.  761,  that  an  insurance 
company  would  not  be  liable  on  a 
policy  of  fire  in'surance,  where  a  loss 
occurred  after  the  death  of  the  in- 
sured, and  where  notice  and  proof  of 
loss  were  not  given  within  the  time 
required  by  the  policy,  and  no  suffi- 
cient excuse  for  the  delay  was  shown. 

So,  it  has  been  held  that  the  failure 
of  the  heira,  after  the  death  of  the 
insured,  to  pay  a  premium  on  a  policy 
of  tornado  insurance,  caused  the 
policy  to  lapse  and  prevented  a  re- 
covery in  case  of  a  loss.  Coil  v.  Con- 
tinental Ins.  Co.  (1913)  169  Mo.  App. 
634,  165  S.  W.  872.  And  see  Co\iti- 
nental  Ins.  Co.  v.  Daly  (1886)  33  Kan. 
601,  7  Pac.  158,  wherein  the  same  rule 
was  applied  to  a  policy  of  fire  insur- 
ance, under  a  similar  state  of  facts. 

Likewise,  in  Sauner  v.  Phoenix  Ins. 
Co.  (1890)  41  Mo.  App.  480;  it  ap- 
peared that  a  policy  of  fire  insurance 
was  taken  out  on  a  dwelling  house, 
and  the  insured  gave  his  note  for  the 
premium  on  condition  that  if  the  note 
was  not  paid  at  maturity  the  policy 
would  cease  to  be  in  force.  The  in- 
sured died  before  the  note  became 
due.  By  request  of  the  heirs  of  the 
insured,  it- was  indorsed  on  the  policy 
that  the  property  was  owned  by  them, 
and  that  if  a  loss  occurred,  it  would 
be  payable  to  them  as  their  interest 
appeared.  The  note  was  not  paid  at 
maturity,  and  a  loss  occurred  soon 
afterwards.  It  was  held  that  it  was 
the  duty  of  the  heirs  to  pay  the  note 
at  maturity,  and,  they  not  having  done 
so,  the  company  was  discharged  from 
its  liability  on  the  policy. 

IV.  Who  may  aue  on  policy. 

It  is  generally  held  that  the  legal 
representative  of  the  estate  is  the 
proper  person  to  bring  an  action 
against  the  insurance  company  for 
the  proceeds  of  an  insurance  policy, 
where  a  loss  occurs  after  the  death 
of  the  insured. 

AIahama,'^«e  Norwich  Union  F. 


Ins.  Co.  V.  Prude  (1906)  146  Ala.  297, 
40  So.  322,  8  Ann.  Cas.  121. 

Illinois. — 'Forest  City  Ins.  Co.  v. 
Hardesty  (1899)  182  III.  39,  74  Am. 
St.  Rep.  161,  66  N.  E.  139. 

Kansas. — Germania  F.  Ins.  Co.  v. 
Curran  (1871)  8  Kan.  9;  German  Ins. 
Co.  v.  Wright  (1897)  6  Kan.  App.  611, 
49  Pac.  704. 

Kentncky^LouisviLLE  Trust  Co.  v. 
Boston  Ins.  Co.  (reported  herewith), 
ante,  305. 

Missouri. — Coil  v.  Continental  Ins. 
Co.  (1913)  169  Mo.  App.  634,  166  S. 
W.  872. 

New  York.  —  Wyman  v.  Wyman 
(1863)  26  N.  Y.  263;  Lawrence  v.  Ni- 
agara F.  Ins.  Co.  (1896)  2  App.  Div. 
267,  37  N.  Y.  Supp.  811,  affirmed  in 
(1897)  164  N.  Y.  762,  49  N.  E.  1099. 
See  Lappin  v.  Charter  Oak  F.  &  M. 
Ins.  Co.  (1870)  58  Barb.  326. 

Virginia. — Georgia  Home  Ins.  Co.  v. 
Kinnier  (1876)  28  Gratt.  88. 

Thus,  in  Germania  F.  Ins.  Co.  v. 
Curran  (Kan.)  supra,  it  was  held 
that  the  administrator  was  the  proper 
party  to  bring  an  action  to  recover 
for  a  loss  against  an  insurance  com- 
pany which  had  insured  property  of 
the  intestate  prior  to  his  death,  where 
the  policy  stipulated  to  make  good 
any  loss  "to  assured,  his  executors, 
administrators,  and  assigns." 

See  also  German  Ins.  Co.  v.  Wright 
(Kan.)  supra,  wherein,  under  similar 
facts,  it  was  held  that  the  executrix 
of  the  estate  was  the  proper  party  to 
maintain  an  action  upon  the  policy  of 
insurance.  See  to  the  same  effect, 
Lawrence  v.  Niagara  F.  Ins.  Co. 
(1896)  2  App.  Div.  267,  37  N.  Y.  Supp. 
811,  aflirmed  in  (1897)  154  N.  Y.  762, 
49  N.  E.  1099.  Coil  v.  Continental  Ins. 
Co.  (Ho.)  supra.  And  see  the  report- 
ed case  (Louisville  Trust  Co.  v.  Bos- 
ton Ins.  Co.  ante,  306). 

A  transferee  of  a  devisee  of  certain 
real  property,  which  is  insured 
against  loss  by  fire,  may  recover  on 
the  policy  where  the  loss  occurs  sub' 
sequent  to  flie  death  of  the  insured, 
and  after  the  property  and  policy  are 
transferred  to  the  transferee,  the  con- 
sent of  the  insurance  company  to  the 
transfer  being  indorsed  on  the  policy. 
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Grant  V.  Eliot  &  K.  Hat.  F.  Ins.  Co. 
(1888)  76  He  202. 

F.  Peraona  entitled  to  proceeds. 

It  seems  to  be  the  general  rale  that 
the  proceeds  of  a  policy  of  inenrance 
on  property  take  the  place  of  the 
property,  in  case,  of  a  loss  after 
the  death  of  the  insured,  and  go  to  the 
persons  who  would  have  taken  the 
property,  subject  to  the  same  charges 
and  liabilities  which  would  have  at- 
tached to  the  property.  See  the  cases 
cited  UiTOUghout  this  aiibdivieion. 

Thus,  in  case  of  insurance  on  the 
property  of  an  intestate,  if  a  loss  oc- 
curs after  his  death  the  proceeds  of 
the  insurance  go  to  his  heirs. 

In  Wyman  v.  Wyman  (1863)  26  N. 
y.  253,  modifying  (1862)  36  Barb.  368, 
it  was  held  that,  where  a  loss  occurs 
b7  ftre  after  the  death  of  the  insured, 
the  proceeds  of  the  insurance  policy* 
being  realty,  pass  to  the  heirs  at  law, 
and  not  to  the  administrator,  subject, 
however,  to  dower  and  debts  which 
are  entitled  by  law  to  be  paid  out  of 
such  assets. 

In  Harrison  v.  Harrison  (1833)  4 
Letgfa  (Va.)  371,  it  was  held  that  the 
soreties  on  an  administrator's  bond 
eoaM  not  be  held  liable  t«  the  heira 
of  tlie  insnred  for  the  proceeds  of  a 
fire  insurance  policy,  where  the  loss 
occurred  after  the  death  of  the  in- 
anred,  and  the  proceeds  of  the 
insurance  were  received  by  the  ad- 
ministrator, as  the  money  so  received 
belonged  to  the  heirs,  and  not  to  the 
intestate's  estate. 

So,  in  the  case  of  Re  Kane  (1902) 
38  Uisc.  276,  77  N.  Y.  Supp.  874,  it 
was  held  that  where  a  loss  by  fire  oc- 
curred subsequent  to  the  death  of  the 
insured, — an  infant,  who  died  intes- 
tate without  lawful  descendants, — ^the 
proceeds  of  the  insurance  belonged 
to  the  father,  as  the  realty,  immedi- 
ately on  tike  infantas  death,  descended 
to  the  father. 

In  Hildmay  v.  Folgham  (1797)  3 
Ves.  Jr.  471,  30  Eng.  Reprint,  1111,  it 
appeared  that  a  partnership  had  been 
formed  between  several  persons  for 
the  purpose  of  insuring  each  other's 
property,  and  they  mutually  agreed  to 
•mwer  for  any  loss  by  fire  that  any 


one  of  them  might  incur.  One  of  the 
rules  of  the  society  provided  that  the 
interest  of  any  member  who  died 
should  survive  to  his  executors,  etc., 
unless  assigned  to  his  heirs.  A  loss 
occurred  by  fire  after  the  death  of  one 
of  the  persons  so  insured,  and,  in  an 
action  by  his  heirs  .to  recover  the 
amount  of  the  loss,  it  was  held  that 
the  proceeds  survived  to  the  execu- 
tors, as  the  society  was  a  mere  part- 
nership, and  it  was  impossible  to 
make  a  partnership  for  the  insured 
and  hia  heirs. 

Where  insured  property  is  given  for 
life  with  a  remainder  over,  and  a  loss 
occurs  after  the  death  of  the  insured, 
the  proceeds  of  the  insurance  go  to 
the  tenant  for  life,  and  then  to  the 
remainderman.  Thus,  in  Graham  v. 
Roberts  (1851)  43  N.  a  (8  Ired.)  99, 
it  was  held  that  the  life  tenant  of  in- 
sured premises  was  entitled  to  the 
use  of  the  proceeds  of  the  policy  of 
fire  insurance,  where  the  loss  oc- 
curred after  the  death  of  the  insured, 
and  that  on  the  death  of  the  life  ten- 
ant, the  principal  should  be  paid  to 
the  remainderman.  See  to  the  same 
effect,  Clybum  v.  Reynolds  (1889)  31 
S.  C.  91,  9  S.  E.  973.  So,  in  Haxall  v. 
Shippen  (1839)  10  Leigh  (Va.)  636, 
34  Am.  Dec.  746,  it  appeared  that, 
after  a  loss,  the  life  tenant  executed 
a  bond  for  the  repayment  of  the  pro- 
ceeds of  the  insurance  at  the  termina- 
tion of  the  life  estate,  to  the  remain- 
dermen. The  life  tenant  used  the  in- 
surance money  for  the  purpose  of 
replacing  the  building  that  was  de- 
stroyed by  the  fire.  In  an  action  by 
the  husband  of  one  of  the  remainder- 
men,  at  the  termination  of  the  life 
estate,  to  enforce  the  provisions  of 
the  bond,  the  action  was  defended  on 
the  ground  that  the  money  had  been 
expended  for  the  purpose  of  replacing 
the  building  which  was  destroyed.  In 
helding  that  an  action  on  the  bond 
could  be  maintained,  the  court  said: 
"To  say  that  the  daughters  shall  not 
have  the  money,  but  shall  have  'the 
buildings  in  satisfaction  of  it,  is  to 
contradict  the  bond.  To  contradict 
the  bond,  which  follows  the  decree,  is 
to  controvert  the  decree;  and  this 
cannot  now  be  done,  even  by  appeal. 
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and  mach.  lesB  when  thaa  assailed 
collaterally  only.  That  decree,  there- 
fore, I  conceive,  is  conclusive  upon 
the  question  of  the  plaintiff's  claim 
to  have  the  money,  for  the  purpose  of 
rebuilding  at  the  joint  charge  of  the 
life  owner  and  those  in  remainder." 

In  Millard  v.  Beaumont  (1916)  194 
Mo.  App.  69, 185  S.  W.  547/  it  appeared 
that  a  policy  of  Are  insurance  made 
no  provision  in  regard  to  the  lo^s  be- 
ing paid  to  the  administrator  or  exec- 
utor of  the  insured.  After  the  death 
of  the  insured  the  property  was  de- 
stroyed by  fire.  The  insured  left  a 
will  by  which  she  devised  and  be- 
queathed to  a  nephew  the  houBe, 
household  furniture,  etc.,  which  was 
insured,  for  his  natural  life,  with  the 
remainder  to  his  heirs.  In  an  action 
for  the  proceeds  the  nephew  con- 
tended that  he  was  entitled  to  the 
whole  amount  paid  by  the  insurance 
company.  The  court  said:  "It  is 
clear  .  .  .  that  plaintiff  is  not  en- 
titled to  the  entire  fund  in  qneBtion, 
but  only  such  part  of  it  as  corre- 
sponds"  to  his  life  estate  in  the  prop- 
erty destroyed.  The  remaindermen, 
defendants,  have  a  corresponding  in- 
terest." 

It  was  also  held  in  Millard  v.  Beau- 
mont (Mo.)  supra,  that  the  life  ten- 
ant was  entitled  under  the  Revised 
Statutes  1909,  g  8499,  to  a  commuta- 
tion of  his  interest  in  the  proceeds  of 
the  policy,  a  remainder  of  the  fund  to 
be  awarded  to  his  bodily  heirs. 

In  Culbertson  v.  Cox  (1882)  29 
Minn.  309,  43  Am.  Rep.  204,  13  N.  W. 
177,  it  appeared  that  the  intestate, 
prior  to  his  death,  insured  his  dwell- 
ing house  against  loss  by  fire  for  him- 
self and  his  personal  representatives. 
After  his  death,  and  while  the  widow 
continued  to  occupy  the  dwelling 
house  as  a  homestead,  which  under 
the  law  she  was  entitled  to  do  for  her 
natural  life,  it  was  destroyed  by  fire. 
It  was  held  that  the  administrator  of 
the  estate  held  the  proceeds  of  the 
policy  as  trustee  for  the  widow,  cred- 
itors, and  heirs,  and,  as '  the  widow 
was  entitled  to  hold  the  real  estate 
during  her  natural  life,  she  was  en- 
titled to  a  life  use  of  the  proceeds  of 
the  insurance  policy.  InDix  v.  Crerman 


Ins.  Co.  (1896)  65  Mo.  App.  S4,  on  an 
action  by  a  husband  on  a  policy  of  in- 
surance issued  to  his  wife  on  a  dwell- 
ing house,  with  loss  payable  to  the 
one  entitled  under  the  law  to  the 
dwelling  house,  it  was  held  that,  the 
loss  having  occurred  after  the  death 
of  the  wife,  the  hujsband  was  entitled 
to  recover  the  proceeds,  as  he  was  en- 
titled to  the  dwelling  house  as  tenant 
by  the  curtesy. 

Like  any  other  property  passing  by 
devise  or  descent,  the  proceeds  of  an 
insurance  policy  on  property  de- 
stroyed or  damaged  after  the  death 
of  tiie  insured  may  be  liable  to  the 
claims  of  creditors  of  the  insured. 

Thus,  it  was  held  in  Nichols's  Ap- 
peal (Nichols  V.  Day)  (1889)  128  Pa. 
428,  5  L.R.A.  597,  18  Atl.  333,  that  the 
proceeds  of  an  insurance  policy,  re- 
sulting from  a  loss  by  fire  after  the 
death  of  the  insured,  were  applicable 
to  the  claims  of  creditors,  where  the 
estate  of  the  insured  was  insolvent 

So.  it  was  held  in  Mapes  v.  CoflBn 
(1836)  6  Paige  (N.  Y.)  296,  that  a 
creditor  who  had  levied  execution  on 
personal  property  insured  against  loss 
by  fire,  after  the  death  of  the  insured 
but  prior  to  a  loss  by  fire,  was  en- 
titled to  priority  of  payment  out  of 
the  proceeds  of  the  insurance  over 
subsequent  judgment  creditors.  In 
National  Bank  v.  Bond  (1891)  89 
Tenn.  462,  14  S.  W.  1078,  it  was  held 
that  the  creditors  of  the  owner  of  a 
two-thirds  interest  in  insured  prop- 
erty could  maintain  an  action  agrainst 
the  owner  of  the  other  one-third  in- 
terest to  compel  him  to  account  for 
two  thirds  of  the  proceeds  of  an  in- 
surance policy,  where  a  loss  by  fire 
occurred  after  the  death  of  the  owner 
of  the  two-thirds  interest,  the  owner 
of  the  one-third  interest  having  previ- 
ously obtained  a  decree  for  two  thirds 
of  the  amount  of  premiums  which  he 
had  paid  for  the  insurance  since  the 
death  of  the  other  joint  owner. 

In  Quarles  v.  Clayton  (1899)  87 
Tenn.  308,  3  L.R.A.  170,  10  S.  W.  606, 
it  appeared  that  a  wife,  by  virtue  of 
a  contract  agreement  with  her  hus- 
band, took  a  life  estate  in  certain 
property  and  waived  her  right  to 
dower.  The  husband  procured  a  pol- 
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Kj  of  insurance  on  the  dwellins 
house  situated  on  the  life  estate, 
whkh  contained  a  provision  that  it 
shoQld  be  void  if  any  change  took 
place  in  the  title  of  the  property* 
excq>t  .by  succession,  by  reason  of 
tiie  death  of  the  insured.  After 
the  death  of  the  husband,  and  while 
the  widow  was  in  possession  of 
the  life  estate,  the  dwelling  house 


was  destroyed  by  fire.  In  an  action 
by  the  widow  against  the  adminis- 
trator claiming  a  life  interest  in  the 
proceeds  of  the  policy,  it  was  held 
that  she  took  the  premises  by  pur- 
chase instead  of  by  succession,  and 
the  destruction  of  the  dwelling  house 
after  the  husband's  death  was  not  an 
injury  for  which  his  estate  or  heirs 
were  responsible.  L.  W.  B. 


E.  M.  CLARK,  Plff.  in  Err., 

V. 

JOHN  C.  DUNCANSON. 

OUaoKmna  Supreme  Cmtrt.—Septeiinier  7,  1020. 

(79  Okla.  180.  192  Pac.  806.) 

Lbuitation  of  actions  —  cottnterdaim  —  assaiUnff  tax  deed. 

].  Plaintiff  commenced  an  action  within  twelve  months  fnmi  the  re- 
cording of  his  tax  deed,  to  quiet  title ;  he  made  the  former  owner  a  party 
defendant;  the  defendant,  after  the  expiration  of  twelve  months  from  the 
recording  of  the  tax  deed,  filed  an  answer,  entitling  the  same  "Answer  and 
cross  petition,"  in  which  he  assailed  on  several  grounds  the  validity  of 
the  tax  sale  and  tax  deed,  and  prayed  judgment  against  the  plaintiff  for 
possession  and  damages.  Held,  that  the  so-called  cross  petition  is  a 
counterclaim,  within  the  meaning  of  §  4746,  Rev.  Laws  1910,  and  within 
the  clause  therein  declaring  that  a  "counterclaim  shall  not  be  barred  by 
the  Statute  of  Limitations  until  the  claim  of  the  plaintiff  is  so  barred." 

[See  note  on  this  question  beginning  on  page  326.] 


Tlx  —  doty  to  notify  taxpayer  of 
anoiint  due. 

2.  The  provisions  of  the  act  of  the 
legislature  approved  March  22,  1911 
(Seas.  Laws  1910-11,  p.  263),  declar- 
ing that  it  shall  be  the  duty  of  the 
coaDty  treasurer  on  or  before  Novem- 
ber 1,  to  notify  by  mail,  postage 
prqnid,  each  tupayer  whose  name 
ippears  on  his  record  of  the  amount 
of  his  taxes,  and  when  the  same  will 
become  due  and  delinquent,  is  manda- 
tory, and  the  absence  of  such  notice 
nnUifies  the  sale  of  the  taxpayer's 
had  for  taxes  and  penalty. 

Cbmd  —  duty  to  establish  title. 

3.  The  plaintiff  in  an  action  to  quiet 
title  to  land  must  allege  and  prove 
that  he  is  the  owner  of  either  the 
legal  title  or  the  complete  equitable 
title.  Unless  plaintiff  has  the  title, 
it  is  immaterial  to  him  what  title  de- 
fendant claims. 

[See  5  R.  C.  L  646.] 

Headnotes  1-6  by  Ramsey,  J. 


Unitation  of  actions  —  land  sold  for 
taxes. 

4.  Under  §  7419,  Rev.  Laws  1910. 
providinsT  that  "no  action  shall  be 
commenced  by  the  holder  of  the  tax 
deed  or  the  former  owner  ...  to 
recover  possession  of  the  land  which 
has  beeii  sold  and  conveyed  for  non- 
payment of  taxes,  or  to  avoid  such 
deed,  unless  such  action  shall  be  com- 
menced within  one  year  after  the 
recording  of  such  deed,"  neither  party 
can  successfully  maintain  against  a 
plea  of  such  Statute  of  Limitation,  an 
action  not  commenced  within  one 
year  after  the  recording  of  tiie.  tax 
deed. 

—  effect  of  bringing  suit. 

&.  Section  7419,  Rev.  Laws  1910, 
contemplates  that  if  either  the  for- 
mer owner  or  the  tax  deed  purchaser 
desires  to  litigate  the  validity  of  the 
tax  deed,  and  one  or  the  other  of  them 
commences  an  action,  either  to  recov- 
er possession  of  the  land  or  to  quiet 
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title,  and  in  such  action  the  plaintifiTs 
petition  clearly  tenders  to  the  defend- 
ant the  validity  of  the  tax  deed  as  the 
issue  in  the  case,  and  'Such  suit  is 
commenced  within  one  year  from  the 
recording  of  the  tax  deed,  the  Stat- 
ute of  Limitation  stops  running 
against  all  defenses  which  may  be  in- 
terposed by  the  defendant. 
—  a]q>Ucation  to  defense. 

6.  Statutes  of  limitations  apply 
generally  to  actions,  and  not  defenses. 
Held,  that  where  the  plaintiflF  is  in 
possession  claiming  title  under  a  tax 
*t[eed,  and  commences  an  action 
against  the   former   owner  within 


twelve  months  after  the  recording  of 
his  tax  deed,  to  <iuiet  title,  the  former 
owner  may  challenge  the  validity  of 
the  tax  deed  by  answer  filed  more 
than  twelve  months  after  the  tax  deed 
was  recorded. 

[See  17  R.  C.  L.  745.] 
Definition  —  ''uibject  of  action." 

7.  The  "subject  of  the  action" 
within  the  meaning  of  the  statute  per- 
mitting counterclaim  of  matters  con- 
nected with  the  subjept  of  the  action 
denotes  the  plaintiff's  principal  pri- 
mary right  to  «nforce  or  maintain  his 
action  or  controversy. 

[See  24  R.  C.  L.  853.] 


Error  to  the  District  Court  for  Pawnee  County  (Linn,  J.)  to  review  a 
judgment  in  favor  of  defendant  in  an  action  brought  to  quiet  title  to  certain 
land.  Affirmed, 


Statement  by  Ramsey,  J. : 
Plaintiff  in  error,  as  plaintiff  be- 
low, commenced  this  action  on  No- 
vember 3,  1915,  against  defendant 
in  error,  defendant  below,  to  quiet 
his  title  to  80  acres  of  land,  and  al- 
leges that  he  is  the  owner  of  the 
legal  and  equitable  title  to  the  land 
described;  that  he  is,  and  had  been 
for  more  than  a  year  prior  thereto, 
in  the  quiet  and  peaceful  possession 
of  the  80  acres  involved,  "under  and 
by  virtue  of  a  certain  tax  deed,"  a 
copy  of  which  is  attached  as  exhibit 
A.  Plaintiff  also  alleges  that  the 
defendant  claims  some  estate  or  in- 
terest in  the  land  adverse  to  the 
plaintiff  under  a  certain  real-estate 
mortgage,  the  exact  nature  of 
which  is  unknown  to  him.,  but  is 
known  to  defendant,  but  that  the 
mortgage  under  which  defendant 
daims  is  not  a  valid  lien  by  reason 
of  the  foreclosure  proceedings,  etc. 
Plaintiff  prays  that  he  be  adjudged 
the  absolute  owner  in  fee  of  the  le- 
gal and  equitable  title  to  the  land, 
and  that  defendant  be  forever 
barred  and  enjoined  from  setting 
up  or  making  any  claim  to  any  title, 
right,  interest,,  or  estate  in  said 
land,  and  that  his  (plaintiff's)  title 
be  quieted  against  the  defendant's 
claims.  Plaintiff's  tax  deed  was  ex- 
ecuted by  the  county  treasurer  on 
February  18,  1915,  and  recorded 
February  19,  1915.   It  will  thus  be 


seen  that  plaintiff  commenced  his 
action  in  about  nine  months  after 
the  registration  of  his  tax  deed. 
The  record  does  not  show  when 
service  of  process  was  obtained 
upon  defendant,  nor  when  he  filed 
any  pleadings  other  than  his 
answer  and  cross  petition  filed  on 
September  6,  1916,  more  than  one 
year  after  the  registration  of  plain- 
tiff's tax  deed.  Defendant  in  his 
answer  and  cross  petition  pleads  a 
general  denial  and  avers  that  he  is 
the  owner  of  the  80  acres  covered 
by  the  tax  deed,  as  purchaser  at  a 
mortgagg  foreclosure  sale  made 
May  26,  1910.  Defendant  also  as- 
sails the  validity  of  the  tax  deed 
upon  several  grounds,  one  of  which 
is  this:  That  the  county  treasurer 
did  not  notify  defendant  by  mail, 
postage  prepaid,  of  the  amount  of 
his  taxes,  and  when  the  same  would 
become  due  and  delinquent,  as  re- 
quired by  the  act  of  the  legislature 
approved  March  22,  1911  (Sess. 
Laws  1910-11,  p.  263),  and  that  the 
sale  is  void  because  the  treasurer 
added  18  per  cent  penalty,  and  sold 
the  land  for  the  taxes,  plus  the  pen- 
alty. 

Messrs.  Clark  &  Armstronsr,  for 
plaintiff  in  error: 

The  deed  being  regular  in  form  and 
not  being  attacked  from  anything  ap- 
pearing upon  its  face,  even  if  there 
were  irregularities  proved  under  the 
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cross  petition  (which  there  were  not), 
it  would  not  avail  the  defendant,  be- 
uuse  more  than  one  year  had  elapsed 
between  the  filing  of  the  tax  deed  for 
record  and  the  filing  of  the  cross  pe- 
tition. 

O'Eeefe  v.  Dillenbeck,  15  Okla.  437, 
83  Pac.  540;  Toby  v.  Allen,  3  Kan. 
399;  Neddo  v.  Neddo,  66  Kan.  507.  44 
Pac.  1;  Richards  v.  Tarr,  42  Kan.  647, 
22  Pac.  557. 

Defendant,  being:  out  of  possession 
and  seeking  affirmative  relief  in  the 
netare  of  ejectment,  must  recover  up- 
on the  strength  of  his  own  title  rath- 
er than  the  weakness  o£  that  of  his 
opponent 

Hurst  V.  Sawyer,  2  Okla.  470,  37 
Pac.  817;  Robertson  v.  Vancleave,  129 
Ind.  217,  15  LJ£.A.  68,  26  N.  £.  899,  29 
N.  E.  781 ;  24  Cyc.  49. 

Messrs.  Thurman  S.  Hurst  and  Red- 
mond S.  Cole,  for  defendant  in  error: 

The  tax  deed  was  void  because  it 
did  not  show  on  its  face  a  sale  of  the 
property  by  the  treasurer  at  the  place 
provided  by  law.  • 

Weeks  v.  Merkle.  6  Okla.  714,  62 
Fie.  929;  Davenport  t.  Wolf,  59  Okla. 

168  Pac.  382;  Spalding  v.  Hill,  47 
OUa.  621,  149  Pac  1133;  Lowenstein 
V.  Sexton,  18  Okla.  332,  90  Fac.  410; 
Eldridge  v.  Robertson,  19  Okla.  165, 
92  Pac.  156;  Kramer  v.  Smith,  23 
OUa.  381,  100  Pac.  632;  Blanchard  v. 
Beed.  —  Okla.  — ,  168  Pac.  664;  Han- 
enkratt  v.  Hamil,  10  Okla.  219,  61 
Fac.  1060;  Wade  v.  Crouch.  14  Okla. 
603,  78  Pac  91;  Keller  v.  Hawk,  19 
Okla.  407,  91  Pac.  778. 

It  was  void  because  it  did  not  show 
on  its  face  any  right  in  plaintiff  to  de- 
mand a  deed. 

Wilson  V.  Wood,  10  Okla.  279,  61 
Pac.  1045;  Weeks  v.  Merkle,  6  Okla. 
714,  52  Pac.  929;  Keller  v.  Hawk,  19 
Okla.  407,  91  Pac.  778. 

It  was  also  void  because  the  county 
treasurer  was  without  jurisdiction  to 
Issue  the  same. 

Trimmer  v.  State,  43  Okla.  162,  141 
Pac.  784;  State  ex  rel.  Oklahoma  City 
Times  Co.  v.  Baker,  43  Okla.  646,  143 
Pac.  668;  St.  Louis  &  S.  F.  R.  Co.  v. 
Amend,  44  Okla.  602,  145  Pac.  1117; 
Alexander  v.  Gordon,  41  C.  C.  A.  232, 
101  Fed.  91;  Cordray  v.  Cordray,  19 
Okla.  36,  91  Fac.  781;  Lewis  v.  Lewis, 
16  Kan.  193;  O'Rear  v.  Lazarus,  8 
Colo.  608,  9  Fac.  621;  Dawson  v.  An- 
derson, 38  Okla.  167,  132  Fac.  666; 
Morton  v.  Morton,  16  Colo.  358,  27 


Pac.  718;  Harris  v.  Morris,  8  Cal. 
App.  151,  84  Pac.  678;  Roberts  v. 
Roberts,  3  Colo.  App.  6,  31  Fac.  941 ; 
Taylor  v.  Brobst,  4  G.  Greene,  534^ 
State  ex  rel.  Boyd  v.  Superior  Ct.  6 
Wash,  352,  S3  Pac.  827;  Gay  v. 
Ulrichs,  136  App.  Div,  809,  121  N.  Y. 
Supp.  726;  Moore  Realty  Co.  v.  Carr, 
61  Or.  34,  120  Fac.  742;  Anderson  v. 
Anderson,  229  111.  638,  82  N.  E.  311; 
Johnson  v.  Canty,  162  Cal.  391,  123 
Fac.  263. 

Plaintiff  is  not  entitled  to  recover, 
because  he  failed  to  show  the  land 
was  advertised  and  sold  as  by  law 
provided. 

Harris  v.  Mason,  120  Tenn.  668,  25 
L.R.A.(N.S.)  1011,  115  S.  W.  1146; 
Alexander  v.  Gordon,  41  C.  C.  A.  228, 
101  Fed.  91. 

The  deed  being  void  on  its  face, 
and  there  being  no  proper  service  on 
the  defendant,  and  the  presumption 
that  the  land  was  advertised  and  sold 
as  by  the  law  provided  being  nega- 
tived, the  Statutes  of  Limitation  could 
not  and  did  not  commence  to  run 
against  the  defendant. 

Lowenstein  v.  Sexton,  18  Okla.  332, 
90  Fac.  410;  Keller  v.  Hawk,  supra; 
Hill  V.  Spalding.  47  Okla.  621,  149 
Pac  1133;  Sweigla  v.  Gates,  9  N.  D. 
538,  84  N.  W.  481. 

Ramsey,  J.,  delivered  the  opinion 
of  the  court: 

We  will  dispose  of  the  points  ar- 
gued in  inverse  order: 

1.  The  80  acres  were  sold  on 
November  4,  1912,  for  the  1911 
taxes  plus  "penalty,  interest,  and 
costs,  due  and  unpaid  thereon  and 
delinquent  on  said  real  estate,"  as 
recited  in  the  tax  deed  itself.  The 
county  treasurer  bid  the  land  in  for 
$12.47,  and  certificate  of  purchase 
was  issued,  bearing  that  date, 
which  plaintiff  subsequently  ac- 
quired, and  on  which  he  obtained 
his  tax  deed.  The  provision  in  the 
act  of  the  legislature  approved 
March  22,  1911  (Sess.  Laws  1910- 
11,  p.  263),  declaring  that  it  shall 
be  the  duty  of  the  county  treasurer, 
on  or  before  November  1st,  to 
notify  by  mail,  postage  prepaid, 
each  taxpayer  whose  name  appears 
on  his  record  of  the  amount  of  his 
taxes,  and  when  the  same  will  be- 
come due  and  delinquent,  is  manda- 
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tory,'  and  the  absence  of  such  notice 
T«-d-tr  to  nulUfies  the  sale  of 
M«tifr  t«cpar«r  the  taxpayers  land 

•f  .mo»Dt  da*.     f^j.  ^^gg  pgjj_ 

alty.  The  sale  of  a  tract  of  land  for 
a  legal  tax,  plus  an  illegal  penalty, 
is  no  foundation  for  a  tax  deed,  and 
upon  a  showing  of  such  facts  a  tax 
deed  issued  on  such  sale  will  be  can- 
celed and  set  aside.  Williams  v. 
McGill,  —  Okla.  — ,  169  Pac.  1074; 
2  Gooley,  Taxn.  8d  ed.  pp.  954  and 
958;  Miller  v.  State,  —  Okla.  — , 
173  Pac.  67 ;  Trimmer  v.  State,  43 
Okla.  152,  141  Pac.  784;  State  ex 
rel.  Oklahoma  City  Times  Co.  v. 
Baker,  43  Okla.  646,  143  Pac.  668 ; 
City  Nat.  Bank  v.  Gayle,  66  Okla. 
301,  166  Pac.  662.  The  notice  re- 
quired by  said  Act  of  March  22, 
1911,  was  not  given.  Defendant 
claims  the  tax  deed  is  void  on  its 
face,  but  we  pass  over  that  question 
without  discussion  or  decision,  and 
for  the  purpose  of  this  case  we  as- 
sume, without  deciding,  that  it  is 
not  void  on  its  face. 

2.  Plaintiff  filed  a  reply  to  de- 
fendant's answer  and  cross  petition, 
setting  up  the  Statute  of  Limitations 
of  one  year  contained  in  §  7419, 
Rev.  Laws  1910,  and  contends  that, 
inasmuch  as  defendant  did  not  file 
his  answer  and  cross  petition  until 
after  the  expiration  of  one  year 
from  the  recording  of  the  tax  deed, 
the  cause  of  action  set  up  in  his 
cross  petition  is  barred  by  said 
Statute  of  Limitations.  Plaintiff 
contends  that  the  cross  petition  is 
in  effect  the  commencement  of  a 
new  suit,  and,  not  having  been  com- 
menced within  one  year  from  the 
registration  of  the  tax  deed,  it  is 
barred,  although  set  up  as  a  defense 
to  plaintiff's  action  to  establish  title 
under  his  tax  deed,  commenced 
within  about  nine  months  after  the 
tax  deed  was  recorded.  Defendant 
contends  that  his  answer  and  cross 
petition  constitute  a  counterclaim, 
and  under  §  4746,  Rev.  Laws  1910, 
is  not  barred  by  the  Statute  of 
Limitations  until  the  plaintiff's 
claim  is  likewise  barred.  Under  8 
4927,  Rev.  Laws,  1910,  as  amended 
by  the  act  of  the  legislature  ap- 
proved January  26,  1911  (Sess. 


Laws  1910-11,  p.  26),  the  plaintiff 
commenced  this  action  for  ttie  pur- 
pose of  determining  the  "adverse 
estate  or  interest"  defendant  had 
in  the  land.   Plaintiff  alleges  in  his 
petition  that  he  is  the  owner  of  the 
legal  and  equitable  title,  and  bases 
his  claim  of  title  on  the  tax  deed 
exhibited  with  his  petition.  Plain- 
tiff therefore  bases  his  right  to  a 
judgment  on  two  things,  to  wit: 
<a)  Possession;  and  (b)  title  under 
the  tax  deed.    He  therefore  pre- 
sented to  the  defendant  the  clear- 
cut  issue  as  to  whether  or  not  he 
(plaintiff)  obtained  title  under  the 
tax  deed.  Unless  plaintiff  has  title, 
he  has  no  titie  to  quiet.  In  an  ac- 
tion to  quiet  title,  the  plaintiff  must 
allege    and  prove 
that  he  is  the  own-  ^i^^bmh  t\ti*. 
er  of  either  the  le- 
gal title  or  the  complete  equitable 
title.    Whether  the  defendant  has 
any  title  is  immaterial  to  the  plain- 
tiff, unless  the  plaintiff  has  title. 
Plaintiff    must   recover   on  the 
strength  of  his  own  title,  and  not 
on  the  want  of  title  in  the  defend- 
ant.   17  Enc,  PI.  &  Pr.  pp.  326  to 
831;  Mason  v.  Gates,  82  Ark.  294, 
102  S.  W.  190;  Spalding  v.  Hill,  47 
Okla.  621,  149  Pac.  1133;  Clark  v. 
Hohnes,  31  Okla.  164,  120  Pac  642. 
Ann.  Gas.  1913D,  S86;  Lewis  v.  Cle- 
ments, 21  Okla.  167,  95  Pac.  769; 
Blanchard  v.  Reed,  —  Okla.  — ,  168 
Pac.  665.    At  the  time  plaintiff 
commenced  this  action,  defendant 
had  a  good  defense,  as  shown  by 
the  ruling  in  the  first  paragraph  of 
this  opinion.   Did  he  lose  that,  by 
failing  to  answer  until  after  the 
expiration  of  the  one  year's  time 
within  which  to  commence  an  ac- 
tion to  recover  possession  of  the 
land  sold  under  the  tax  sale?  Sec- 
tion 7419,  Rev.  Laws  1910.  provides 
that  "no  action  shall  be  commenced 
by  the  holder  of  the  tax  deed  or  the 
former  owner    ...    to  recover 
possession  of  the  land  which  has 
been  sold  and  conveyed  by  deed  for 
nonpayment  of  taxes,  or  to  avoid 
such  deed,  unless  such  action  shall 
be  commenced  within  one  year 
after  the  recording  of  such  deed." 
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That  statute  ban  a  suit  not  com- 
menced within  one  year  by  the 
bolder  of  the  tax  deed,  or  by  the 
"former  owner"  to 
recover  possession, 
or  by  the  former 
owner  to  avoid  such  tax  deed. 
Keither  party  can  successfully 
maintain  against  that  Statute  of 
Limitations  such  an  action  not 
commenced  within  one  year  after 
tiie  recording  of  the  tax  deed. 
The  defendant  did  not  commence 
this  action,  but  the  plaintiff 
commenced  it  within  the  year, 
and  when  the  plaintiff  commenced 
the  action  within  the  year,  he 
tendered  to  the  defendant  the 
clear-cut  issue  as  to  whether  or  not 
his  tax  deed  was  valid,  and,  having 
presented  that  issue  to  the  defend- 
ant within  a  year  from  the  record- 
ing of  the  deed,  the  defendant  had 
a  right  to  meet  the  issue  and  liti- 
gfate  the  validity  of  the  deed,  al- 
though the  defendant  may  not  have 
filed  his  answer  or  pleading  until 
after  the  end  of  the  year.  What 
that  statute  contemplates  is  that,  if 
either  of  the  parties  desires  to  liti- 
gate the  vahdity  of 
w!S,?.«it.  the  tax  deed,  one  or 
the  other  of  them 
must  commence  the  action  within 
one  year  after  the  recording  of  the 
deed.  The  purpose  of  a  statute  of 
limitation  is  to  put  titles  in  repose. 
Section  7419  is  a  Statute  of  Limi- 
tation, evidencing  the  purpose  to 
cut  off  actions  involving  the  valid- 
ity of  the  tax  deed,  unless  the  ac- 
tion is  commenced  by  one  or  the 
other  of  the  parties  within  twelve 
months  after  the  deed  is  recorded. 
It  is  therefore  our  conclusion  that, 
if  either  party  (that  is,  the  owner 
of  the  land  prior  to  the  tax  deed,  or 
the  holder  of  the  tax  deed)  com- 
mences an  action  to  recover  posses- 
sion or  to  avoid  the 
tax  deed  within 
twelve  months 
finm  the  recording  of  the  deed,  the 
nmning  of  the  statute  is  arrested 
as  to  the  defendant  (that  is,  the 
other  party).  This  construction 
fully  satisfies  the  purpose  of  the 


statute,  and  is  in  harmony  with  the 
settled  rule  that  the  Statute  of 
Limitations  does  not  run  against  a 
mere  defense. 

Short  statutes  of  limitations, 
barring  actions  to  recover  land  sold 
for  taxes,  are  not  construed  with 
that  liberality  exhibited  towards 
the  general  statutes  of  limitations. 
2  Cooley,  Taxn.  3d  ed.  pp.  1066  and 
1088.  The  Statute  of  Limitations 
applies  to  actions,  and  not  defenses. 
Thus,  in  Hart  v.  Church,  126  Cal. 
471,  77  Am.  St.  Rep.  195,  58  Pac. 
510,  59  Pac.  296,  the  court  held 
that  the  defense  based  on  the 
allegation  that  the  contract  relied 
upon  by  plaintiff  was  obtained 
by  fraud  was  not  barred  by 
the  Statute  of  Limitations^  pi^ 
scribing  the  time  in  which  actions 
must  be  commenced  for  fraud  or 
mistake.  The  court  said:  "It  is 
also  true  that,  where  a  party  seeks 
relief  upon  the  ground  of  fraud  or 
mistake,  the  action  must  be  com- 
menced within  three  years  after  the 
discovery  of  the  facts  constituting 
the  fraud  or  mistake;  but  a  differ- 
ent case  is  presented  where  the 
party  who  has  procured  the  fraudu- 
lent contract,  or  who  seeks  to  take 
advantage  of  it,  asks  to  have  it  de- 
clared valid  or  to  enforce  its  execu- 
tory terms,  and  is  thus  himself 
asking  affirmative  relief.  The 
three-year  Statute  of  Limitations 
does  not  bar  the  defendant  in  such 
a  case  from  objecting  to  the  valid- 
ity or  to  the  enforcement  of  the 
contract  upon  the  ground  of  fraud. 
It  is  not  incumbent  upon  one  who 
has  thus  been  defrauded  to  go  into 
court  and  ask  relief,  but  he  may 
abide  his  time,  and,  when  enforce- 
ment is  sought  against  him,  excuse 
himself  from  performance  by  proof 
of  the  fraud.  Of  course,  in  siich  a 
case,  he  incurs  the  risk  of  defeat  by 
the  intervention  of  the  rights  of  in- 
nocent parties." 

In  State  ex  rel.  American  Free- 
hold-Land Mortg.  CJo.  V.  Tanner,  45 
Wash.  348,  88  Pac.  321,  the  plaintiff 
commenced  an  action  in  manda- 
mus to  compel  the  mayor  and  city 
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council  to  levy  a  tax  in  an  amount 

sufficient  to  pay  relator's  claimB, 
The  relator  showed  that  certam 
paving  contracts  were  made  with 
the  city,  that  warrants  were  issued, 
that  the  city  refused  to  pay  them, 
and  that  judgments  were  taken 
against  the  city,  which  the  city  also 
refused  to  pay  or  levy  a  tax  to  pay.' 
The  city  pleaded  that  the  judg- 
ments were  obtained  by  fraud,  but 
the  Statute  of  Limitations  had  run 
against  the  city's  remedy  to  set 
aside  the  judgments  for  fraud.  The 
court  held  that  so  long  as  the  cause 
of  action  survived,  the  equitable  de- 
fenses thereto  also  survived,  and 
that,  although  the  defendant's 
cause  of  action  on  account  of  fraud 
was  barred  by  the  Statute  of  Limi- 
tations, the  relator's  judgment  did 
not  become,  by  age  alone,  immune 
from  the  infirmities  under  which  it 
originated.  See  also  .Weakley  v. 
Meriwether,  156  Ky.  804,  160  S.  W. 
1055  ;  2  Wood,  Limitations,  4th  ed. 
§§  282,  284a  to  284b,  inclusive; 
Snow  V.  Gallup,  57  Tex.  Civ.  App. 
572,  123  S.  W.  222;  Nelson  v.  San 
Antonio  Traction  Co.  —  Tex.  Civ. 
App.  — ,  142  S.  W,  146;  Blackshear 
V.  Bekle,  120  Ga.  766,  48  S.  E.  311; 
HaU  V.  O'Connell,  51  Or.  225,  94 
Fac.  564. 

In  Butler  v.  Carpenter,  163  Mo. 
597, 63  S.  W.  823,  the  plaintiffs  com- 
menced an  ejectment  action,  in 
answer  to  which  defendant  alleged 
that  twenty  years  prior  thereto  the 
land  was  purchased  by  plaintiffs' 
ancestor  under  an  agreement  by 
which  defendant  paid  half  the  con- 
sideration ;  said  ancestor  taking  the 
title  in  trust  for  defendant,  to  the 
extent  of  an  undivided  one-half  in- 
terest. Plaintiffs  filed  a  demurrer 
to  the  answer  on  the  ground  that 
the  defendant's  alleged  equitable 
title  was  outlawed  and  barred  by 
the  Statute  of  Limitations.  The 
defendant  not  only  pleaded  his 
equitable  title  as  a  defense,  but 
closed  hia  answer  with  a  prayer  for 
a  decree  devesting  plaintiff  of  one 
half  of  the  legal  title,  and  awarding 
same  to  defendant.  The  >  court 
said:    'The  third  ground  of  .de- 
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murrer.  That  defendant's  alleged 

equitable  title  is  stale  and  baired 
by  the  Statute  of  Limitations,'  may 
also  be  disposed  of  by  the  simple 
suggestion  that  the  sole  purpose  of 
the  Statute  of  Limitations,  by  its 
very  language,  is  to  bar  actions, 
and  not  to  suppress  or  deny  matters 
of  defense,  whether  equitable  or 
legal,  and  that,  too,  when,  as  in  this 
case,  the  equitable  defense  is  ac- 
companied by  a  prayer  for  affirma- 
tive relief.  The  purpose  of  thft 
statute  is  to  quiet  the  assertion  of 
old,  stale,  and  antiquated  dernands, 
but  it  has  never  been  thought  that 
its  intended  object  was  to  go  far- 
ther, and  to  deny  a  just  and  mer- 
itorious defense,  whether  the  facts 
of  that  defense  had  their  birth  in 
the  first,  tenth,  or  twentieth  year 
before  the  call  for  the  assertion  of 
those  facts  was  made  necessary  by 
some  hostile  claim,  demand,  or  pro- 
ceeding. A  ground  of  defense 
never  becomes  stale  or  barred  by 
the  Statute  of  Limitations,  but 
grows  in  strength  and  force  as  the 
limitation  period  against  a  right  of 
action  widens.  The  Statute  of 
Limitations  may  be  used  by  a  de- 
fendant as  a  shield  for  his  protec- 
tion or  defense,  but  is  never  to  be 
turned  upon  him  as  a  sword  with 
which  to  compass  his  defeat.'' 

The  judgment  of  the  trial  court  in 
sustaining  the  demurrer  to  the  de- 
fendant's answer  was  reversed  by 
the  supreme  court,  and  the  case  re- 
manded for  a  trial  on  the  facts. 

A  careful  consideration  of  § 
7419,  Rev.  Laws  1910,  convinces  us 
that  the  legislature  did  not  intend 
to  cut  off  defenses  not  made  within 
a  year  after  the  recording  of  the 
tax  deed.  Considering  §  7419  in 
the  light  of  the  authorities  cited 
and  rules  therein  announced,  it 
clearly  appears  that  all  the  legisla- 
ture intended  was  to  bar  litigation 
over  tax  titles,  unless  an  action  to 
recover  the  land  or  avoid  the  tax 
deed  is  commenced  by  one  or  the 
other  of  the  parties;  that  is,  the 
holder  of  the  tax  deed,  or  the  own- 
er of  the  land,,  within  one  year  from 
the  recording  of  the  tax.  deed. 
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If  the  defenses  to  an  action  to 
q^iet  title  commenced  by  the  hold- 
er of  the  tax  deed  are  not  barred  by 
the  Statute  of  Limitations,  it  seems 
dear  that  a  mere  judgment  dis- 
misaing  plaintiff's  suit,  and  not 
awarding  defendant  possession, 
tbos  leaving  plaintiff  in  possession, 
renders  nugatory  the  very  defenses 
the  law  holds  to  be  good.  Thus,  we 
would  have  the  law  saying  to  a 
defendant :  "Your  defenses  are 
good,  they  are  not  barred  by  the 
Statute  of  Limitations,  and  from 
your  defenses  it  appears  plaintiff 
has  no  valid  title,  and  while  I  find 
jou  have  Uie  title  and  plaintiff  has 
DO  title^  I  can  do  nothing  except 
leave  the  plaintiff  in  possession.'* 

This  would  be  to  keep  the  word 
of  promise  to  the' ear,  while  break- 
ine  it  to  the  hppe.  It  was  not  nec- 
essary for  the  defendant  to  ask  for 
eross  relief  in  order  to  defeat  the 
plaintiff.  See  17  Enc.  PI  &  Fr.  354. 
In  actions  to  quiet  title  or  of 
ejectment,  the  title  can  be  deter^ 
mined  upon  the  petition  and  answer 
without  a  cross  petition,  unless  the 
defendant  seeks  to  enforce  some 
equitable  right.  6  Standard  Proc. 
300;  Bacon  v.  Rice,  14  Idaho,  107, 
93  Pac  511 ;  Johnson  v.  Taylor,  150 
Cal.  201,  10  L.RJ^.(N.S.)  818,  119 
Am.  St  Rep.  181,  88  Pac.  90S. 

3.  But  the  defendant's  answer 
and  cross  petition  are  a  counter- 

wniiiBv  tm*  meamng  of  §  4746, 
Rev.  Laws  1910, 
providing  that  a  "counterclaim 
shall  not  be  barred  by  the  Statutes 
of  Limitations  until  the  claim  of  the 
plaintiffs  is  so  barred.'*  While  the 
Code  of  Civil  Procedure  was  in- 
tended to  simplify  pleading  and 
practice,  it  fell  far  short  of  making 
itself  entirely  clear  as  to  what  it 
means  to  include  in  the  term  "coun- 
terclaim." We  will  not  review  the 
authorities  defining  counterclaim 
as  used  in  the  Code  of  Civil  Proce- 
dure, because,  like  the  charms  of 
Cleopatra,  "age  cannot  wither  her 
nor  custom  stale  her  [their]  infi- 
nite variety.  If  the  af&*mative  re- 
tief  wked  by  defendant  be  against 
16  AXJt^i. 
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the  plaintiff,  and  arises  (1)  out  of 
the  contract,  (2)  or  the  transaction 
set  forth  in  plaintiff's  petition  as 
the  foundation  of  his  claim,  or  (3) 
connected  with  the  subject  of  the 
action,  it  is  a  counterclaim,  and  not 
'barred  by  the  Statute  of  Limita- 
tions, unless  the  plaintiff's  claim  is 
also  barred.  The  third  subdivision 
of  §  4745,  Rev.  Laws  1910,  author- 
izes the  defendant  to  set  forth  in 
his  answer  as  many  grounds  of  de- 
fense, counterclaim,  set-off,  and  for 
relief,  as  he  may  have,  irrespective 
of  whether  they  be  denominated 
legal  or  equitable,  or  both.  We 
think  the  new  matter  by  way  of  de- 
fense and  cross  petition  set  up  by 
d'^fendant  in  this  case  is  clearly 
"connected  with  the  subject  of  the 
action,"  and  therefore  falls  within 
the  meaning  of  counterclaim  as 
used  in  §  4746,  Rev.  Laws  1910. 
We  agree  with  Pomeroy  that  the 
"subject  of  the  action"  denotes  the 
plaintifTs  principal 
primary  right  to  en-  K3-o";r;To re- 
feree or  maintain 
his  action  or  controversy.  The  pri- 
mary right  here  is  the  title,  if  any, 
acquired  by  plaintiff  under  the  tax 
deed,  and  he  puts  that  forth  in  his 
petition  as  his  primary  right  to 
have  and  to  hold  the  possession  and 
title  to  the  land.  If  we  treat  the 
land  as  the  "subject  of  the  action," 
the  defendant's  defense,  his  claim 
of  title,  is  certainly  as  closely  "con- 
nected with  the  subject  of  the  ac- 
tion" (that  is,  the  land)  as  plain- 
tiffs tax  deed  is  "connected  with 
the  subject  of  the  action"  (that  is. 
the  land).  The  whole  litigation  re- 
volves around  the  validity  of  plain- 
tiff's tax  title,  and  not  around  de- 
fendant's title.  See  Pom.  Code 
Rem.  4th  ed.  §§  647,  651. 

In  Gillenwatera  v.  Campbell,  142 
Ind.  529,  41  N.  E.  1041,  plaintiff 
commenced  an  action  to  quiet  title, 
to  which  the  defendant  filed  an 
answer  and  cross  petition,  alleging 
that  he  was  the  owner  of  and  enti- 
tled to  the  immediate  possession  of 
the  land,  and  that  plaintiff,  without 
right,  was  in  possession.  Defend- 
ant prayed  for  possession  and  dam- 
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ages,  which  the  court  held  was  a 
counterclaim  properly  pleaded  with 
a  general  denial.  The  Indiana  su- 
preme coiirt  said:  "Tested  as  a 
cross  demand  for  possession  and 
damages*  it  must  be  determined 
whether  the  relief  demanded  'is  any 
matter  arising  out  of  or  connected 
with  the  cause  of  action/  as  re- 
quired by  the  Code  (Rev.  Stat. 
1894,  §  353  [Rev.  Stat.  1881.  § 
860]),  for,  as  said  in  Standley  v. 
Northwestern  Mut.  L.  Ins.  Co.  95 
Ind,  254:  'There  must  be  some  le- 
gal or  equitable  connection  between 
the  matters  pleaded  as  a  counter- 
claim and  the  matters  alleged  in 
the  original  complaint/  The  mat- 
ters pleaded  'might  be  the  subject 
of  an  action  in  favor  of  the'  appel- 
lant, but  could  not  properly  be  con- 
sidered as  tending  'to  reduce  the 
plaintiff's  claim.'  The  question  re- 
turns, therefore:  Are  the  matters 
pleaded  'connected  with  the  cause 
of  action'  alleged  in  the  complaint? 
They  relate  to  the  same  land.  They 
depend  upon  the  ownership,  by  the 
plaintiff  or  the  defendant,  of  the 
land.  The  cause  of  action  pleaded 
in  the  complaint  and  that  alleged  in 
the  first  paragraph  of  cross  com- 
plaint have  such  intimate  legal  con* 
nection  as  permitted  them  to  have 
been  united  in  one  action,  if  such 
causes  concurred  in  the  same  per- 
son. Rev.  Stat.  1894,  §  279  [Rev. 
Stat.  1881,  §  278.]  It  is  the  poUcy  of 
the  law  that,  when  litigation  must 
be  resorted  to  for  the  adjustment  of 
disputed  rights,  every  question 
logically  connected  with  such  dis- 
puted rights  shall  be  determined 
and  put  at  rest  in  one  action.  We 
conclude,  therefore,  that  the  appel- 
lant might  properly  demand  at 
least  the  possession  of  the  land,  the 
title  to  which  was  put  in  issue  by 
the  complaint.  If  he  had  sought,  in 
this  paragraph,  to  quiet  his  title  as 
against  the  appellee,  he  certainly 
would  have  been  permitted,  in  con- 
nection with  that  demand,  to  seek 
possession  and  damages.  Instead 
of  a  prayer  to  quiet  title,  he  alleged 
his  ownership        demanded  pos- 
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session  and  damages.    This,  we 
think,  he  had  a  right  to  do/' 

In  Eagan  v.  Mahoney,  —  Colo. 
App.  — ,  134  Pac.  156,  the  court 
held  that  a  cross  complaint  by  one 
defendant  against  another,  asking 
for  the  removal  of  a  cloud  on  the 
title  to  the  land,  is  a  counterclaim 
under  the  Code  of  Civil  Procedure 
The  court  said:    "Counsel's  claim 
that  the  defendant  Mahoney's  cross 
bill  or  cross  complaint  cannot  be 
sustained  as  a  cause  of  action 
against  the  defendant  Eagan,  for 
the  purpose  of  quieting  title  as 
against  him,  because  the  same  is 
not  defensive,  and  therefore  not  a 
counterclaim  such  as  the  Code  pro- 
vides, cannot  be  upheld.  The  coun- 
terclaim or  cross  complaint  men- 
tioned in  §§  66  and  57,  Mills's  Anno. 
Code,  is  equivalent  t*  a  cross  bill  in 
equity  practice.   Allen  v.  Tritch,  5 
Colo.  222,  225;  Travelers'  Ins.  Co. 
V.  Redfield,  6  Colo.  App.  190,  40 
Pac.  196.   And  we  think  it  cannot 
be  successfully  asserted  that,  un- 
der the  circumstances  of  this  case, 
the  cross  bill  is  not  'connected  with 
the  subject  of  the  action/  The 
fact   that   the   affirmative  relief 
sought  by  this  cross  complaint  is 
in  the  nature  of  an  original  bill, 
seeking  the  court's  aid  beyond  the 
purposes  of  defense,  to  the  original 
complaint,  does  not  take  th6  plea 
out  of  the  provisions  of  the  Code 
concerning   counterdaims.  Cris- 
man  v.  Heiderer,  5  Colo.  589,  594. 
The  relief  prayed  for  in  the  cross 
complaint  was  necessary  to  a  com- 
plete determination  of  the  matters 
in  Htigation,  a^d  the  plea  was  there- 
fore permissible,  even  as  against  a 
codefendant  in  the  action.  Derby- 
shire V.  Jones,  94  Va.  140, 142,  26  S. 
E.  416;  Whittemore  v.  Patten  (C. 
C.)  84  Fed.  61,  56;  Perkins  Oil  Co. 
V.  Eberhart,  107  Tenn.  409,  64  S.  W. 
765 ;  Krueger  v.  Ferry,  41  N.  J.  Eq, 
432,  5  Atl.  465/' 

See  also  Taylor  v.  Wilson,  182 
Ky.  692.  206  S.  W.  865;  Woodruflf  v. 
Gamer,  27  Ind.  4,  89  Am.  Dec.  477; 
Kollock  V.  Scribner,  98  Wis.  104,  78 
N.  W.  776;  General  Electric  Co.  v. 
Williams,  123  N.  G.  51,  81  S.  B.  288 ; 


HcGonnick  Harvester  Mach.  Go.  v. 
Hfll,  104  Mo.  App.  644, 79  S.  W.  745. 

Ctox  petitions  are  analogous  to 
and  based  on  the  old  equitable  prin- 
ciples govemingr  ordinary  cross  bills. 
6  Standard  Proc.  296.  The  cross 
bill  under  the  old  equity  practice 
was  a  mode  of  defense  ancillary  to 
tiie  orisinal  auit»  and  the  original 
bin  and  cross  petition  constitute 
but  one  cause.  6  Standard  Proc. 
261.  The  Code  of  Civil  Procedure 
in  this  state  makes  no  reference  to 
cross  petitions,  but  they  are  author- 
aed  by  §§  4745  and  4746,  Rev.  Laws 
1910.  It  does  not  matter  whether 
it  is  called  crras  petition,  cross  com- 
plaint, or  counterclaim  (Taylor  T. 
Wilson,  182  Ky.  592.  206  S.  W. 
865),  if  it  is  a  counterclaim  within 
the  meaning  of  §  4746,  Rev.  Laws 
1910,  the  running  of  the  Statute  of 
Limitations  is  arrested  by  the  com' 
mencement  of  the  plaintiff's  action 
(Cooper  T.  Gibson,  —  Okla.  — ,  170 
Fftc.  221;  Mowatt  t.  Shidler,  — 
Okla.  — ,  168  Pac.  1169;  Staufler  v. 
Campbell,  30  Okla.  76, 118  Pac.  391 ; 
McKay  v.  Hall,  30  Okla.  773,  39 
LR.A.(N.S.)  658,  120  Pac.  1108; 
Advance  Thresher  Co.  v.  Doak,  36 
Okla.  632,  129  Pac.  736) .  The  stat- 
utoiy  declaration  in  §  4746,  Rev. 
UwB  1910,  that  such  set-off  or 
eoonterdaim  shall  not  be  barred  by 
tiie  Statutes  of  Ijimitationa  until 
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the  claim  of  the  plaintiff  is  barred, 

is  confirmatory  of  the  general  rule 
in  the  absence  of  such  statutory 
provision.  See  2  Wood,  Ijmita' 
tions,  4th  ed.  §  284.  In  O'Keefe  v. 
Dillenbeck,  16  Okla.  437,  83  Pae. 
640,  relied  upon  by  plaintiff,  it  does 
not  appear  that  the  plaintiff  com- 
menced his  action  before  the  Stat- 
ute of  Limitations  had  barred  the 
cause  of  actions  set  up  by  defend- 
ant in  his  cross  petition.  We  have 
examined  the  Kansas  cases'  cited  by 
plaintiff,  and  find  ourselves  unwill- 
ing to  apply  the  rule  therein  an- 
nounced to  this  case. 

It  is  unnecessary  to  pass  upon 
the  other  points  raised  by  defend- 
ant against  the  validity  of  the  tax 
deed. 

The  judgment  of  the  trial  court  is 
affirmed. 

Rainey,  Ch.  J.,  Harrison,  Vice  Gh. 
J.,  and  Kane,  Johnson,  and  Pitch- 
ford,  JJ.,  concur. 

Petition  for  rehearing  denied. 

XOTB. 

The  availability  of  a  claim  barred 
by  limitation  as  tiie  subject  of  set-off, 
counterclaim,  recoupment,  or  cross 
bill  is  treated  in  the  annotation  follow- 
ing HUGGIMS  V.  Smtth  (reported  here- 
with) post,  826. 


R.  H.  HUGGINS,  Appt,  ' 

V.  I 

C.  C.  SMITH,  Impleaded,  etc 

Xrfean*(M  Supreme  Court  ^  December  1,  1910, 

(141  Ark.  87,  216  S.  W.  1.) 

iJnitation  of  actions  —  effect  on  use  of  right  as  counterclaim. 

1.  A  counterclaim  for  fraud  in  misrepresenting  the  value  of  a  stock  of 
ffnda  is  available  as  a  defense  to  an  action  on  a  note  given  for  the  purchase 
price,  even  though  it  is  barred  by  the  Statute  of  Limitations  when  it  is 
iiled. 

[See  note  on  this  question  beginning  on  page  326.] 

Svidawe   —   gnaranfy   of   invoice  price  of  a  stock  of  goods,  where  the 

nine  of  stock.  defense  is  breach  of  guaranty  of  tiie 

2.  In  an  action  upon  a  promissory  invoice  value  of  the  stock,  evidentie 
note  given  for  part  of  the  purchase  of  representations  by  plaintiff  as  to 
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chased  another  interest  in  the  stock 
is  admissible  as  corroborative  of  de- 
fendant's testimony  that  at  the  time 
the  note  was  given  the  plaintiff  guar- 
anteed that  the  stock  had  not  been  re- 
duced more  than  a  specified  amount 
below  such  former  invoice  value, 
where  the  cross  bill  tendered  the  is- 
sue as  to  whether  or  not  such  guaran- 
ty was  made. 

Appeal  —  effect  of  verdict. 

3.  A  verdict  will  be  sustained  on 
appeal,  if  there  is  any  substantial 
legal  evidence  to  support  it. 

[S«e  2  R.  C.  L.  193.  194.] 


of  action  accrues  —  fraud. 

4.  The  action  for  damages  for 
fraud  in  misrepresenting  the  invoice 
value  of  a  stock  of  goods  sold  accrues 
when  the  fraud  is  discovered. 

[See  17  R.  C.  L.  856.] 

—  right  to  affirmative  judgment. 

6.  That  a  claim  barred  by  the  Stat- 
ute of  Limitations  is  available  as  a 
counterclaim  in  an  action  by  the  one 
liable  thereon,  in  favor  of  its  holder, 
does  not  entitle  the  holder  to  affirm- 
ative judgment  against  the  debtor  for 
the  balance  after  satisfying  his  claim. 

[See  24  R.  G.  L.  838.J 


Appeal  by  plaintiff  from  a  decree  of  the  Circuit  Court  for  Perry  County 
(Hendricks,  J.)  in  favor  of  defendant  Smith  in  an  action  on  a  promissory 
note  given  for  the  balance  alleged  to  be  due  on  the  purchase  of  an  interest 
in  a  drug  store  business.  Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Calvin  Sellers,  for  appellant:  Hote  executed  on  the  latter  date  by 
As    a    counterclaim    defendant's    appellees  for  a  balance  due  on  the 


cause  of  action  was  barred,  and  it 
could 'only  be  treated  as  an  offset  to 
whatever  amount  the  plaintiff  should 
recover. 

State  V.  Arkansas  Brick  Mfg.  Co.  98 
Ark.  125,  33  L.R.A.(N.S.)  376,  135  S. 
W,  843;  Smith  v.  Glover,  185  Ark. 
634,  206  S.  W.  891;  Coats  v.  Milner» 
134  Ark.  311,  203  S.  W.  701. 

Messrs.  J.  H.  Bowen  and  John  L. 
Hill,  for  appellee: 

The  evidence  was  amply  sufficient 
to  support  the  verdict. 

Mallory  v.  Brademyer,  76  Ark.  638, 
89  S.  W.  551;  Hodges  v.  Bayley,  102 
Ark.  200,  143  S.  W.  92;  Merchants' 
Exch.  Co.  T.  Sanders,  74  Ark.  16,  84 
S.  W.  786.  4  Ann.  Cas.  965. 

The  court  was  correct  in  its  decla- 
ration of  the  law,  and  in  its  refusal  to 
nduce  defendant's  recovery  of  the 
counterclaim  on  which  he  had  a  right 
to  recover,  fcr  the  reason  that  It  was 
not  barred  by  the  Statute  of  Limita- 
tion. 

22  Am.  &  Eng.  Enc.  Law,  pp.  371, 
381;  Brumble  v.  Brown,  71  N.  C.  513; 
Stillwell  V.  Bertrand,  22  Ark.  376. 

Humphreys,   J.,   delivered  the 

opinion  of  the  court: 

Appellant  instituted  suit  against 
appellees  on  the  14th  day  of  August, 
1917,  in  the  Perry  circuit  court,  to 
recover  $300  and  interest  at  the  rate 
of  10  per  cent  per  annum  from 
November  15, 1914,  on  a  promissory 


purchase  price  of  appellant's  one- 
half  interest  in  a  drug  store  owned 
by  appellant  and  appellee  C.  C. 
Smith,  as  partners,  at  the  time  of 
the  sale  and  purchase  of  said  in- 
terest. 

Appellees  answered,  admitting 
the  execution  of  the  note,  but  deny- 
ing liability  on  the  ground  that  ap- 
pellant had  ffuaranteed  the  stock 
and  fixtures  would  invoice  $3,000. 
whereas  they  only  invoiced  $2,200, 
making  a  difference  of  $800,  which 
amount  was  pleaded  as  a  counter- 
claim against  appellant. 

Appellant  filed  a  reply,  denying 
any  guaranty  as  to  the  invoice  value 
of  the  stock,  and  pleading  the  Stat- 
ute of  Limitations  against  recovery 
on  the  counterclaim. 

The  cause  was  submitted  to  a  jury 
upon  the  pleadings,  instructions  of 
the  court,  and  evidence.  The  jury 
returned  a  verdict  against  appellees 
on  the  note  for  $300  and  interest  at 
the  rate  of  10  per  cent  per  annum 
from  maturity,  and  against  appel- 
lant for  $700  on  the  counterclaim. 
A  difference  was  struck,  and  judg- 
ment rendered  against  appellant  in 
favor  of  appellee  C.  C.  Smith,  foi 
$306,  from  which  judgment  an  ap 
peal  has  been  duly  prosecuted  to  thii 
court. 


HUGGINS 

iHt  Artt.  87, 

Appellant  and  J.  J.  Hunter  owned 
as  equal  partners  a  drug  store  in  the 
town  of  Casa.  On  the  1st  day  of 
Hay,  1914,  appellee  C.  C.  Smith 
purchased  Hunter's  interest  for  ■ 
il,100.  Over  the  objection  of  ap- 
pellant, said  appellee  was  permitted 
to  testify  that  appellant  induced  him 
to  buy  Hunter's  interest  by  showing 
him  an  entry  of  date  January  6, 
1916,  in  the  books  of  the  former 
partnership,  to  the  effect  that  the 
stock  invoiced  $3,616.10,  and  stating 
that,  after  the  invoice,  more  goods 
had  been  put  in  than  sold  out  of  the 
stock.  The  business  was  continued 
by  the  new  firm,  with  appellant  as 
the  principal  manager,  and  appellee 
C.  C.  Smith  as  helper  on  Saturdays 
and  rainy  days,  and  occasionally 
when  his  farm  duties  would  permit, 
QOtil  November  15th  of  the  same 
year,  at  which  time  appellant  sold 
appellee  his  one-half  interest  in  the 
assets  of  the  partnership  for  $300 
cash,  and  a  note  signed  by  appellees 
for  $300,  due  January  l.  1916,  with 
interest  at  the  rate  of  10  per  cent 
per  annum,  with  the  understanding 
that  appellee  C.  C.  Smith  should  pay 
the  indebtedness  of  the  firm.  Ap- 
pellee C.  C.  Smith  testified  that  the 
note  bore  interest  from  maturity, 
and  that  appellant  guaranteed  the 
stock  bad  not  been  reduced  more 
than  $500  below  the  invoice  of 
$3,616.10,  entered  in  the  former 
pu^ership  book  of  date  January  6, 
1914.  Appellant  testified  that  the 
Bote  bore  interest  from  date,  and 
that  he  made  no  r^resentation  or 
Knaranty  as  to  the  invoice  value  of 
tiie  stock.  Soon  aft^r  the  execution 
of  the  note,  it  was  lost,  found,  and 
given  to  appellee  C.  C.  Smith,  who 
carried  it  in  his  pocket  until  nearly 
worn  out,  and  then  destroyed  it. 
Appellant  demanded  the  note  from 
appellee  C.  C.  Smith,  who  refused  to 
give  it  to  him.  On  December  27, 
1916,  appellant  sent  said  appellee  a 
statement,  demanding  payment  of 
the  note  and  thirteen  months'  in-  ' 
tereat,  to  which  said  appellee  replied 
that  he  did  not  owe  the  note.  .  He 
made  no  specific  denial  of  the  cor- 
Kctnesa  of  the  interest  demanded. 
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tli  B.  W.  2.) 

Ralph  McBride  testified  that  a  short 
time  after  the  sale  appellant,  in  the 
presence  of  himself  and*others,  said 
either  that  he  had  guaranteed,  or 
would  guarantee,  it  to  invoice  about 
$3,000 ;  that  when  Smith  was  asked 
what  the  stock  would  invoice,  his 
reply  was,  "Search  me."  The  atock 
invoiced  $2,200. 

It  is  insisted  that  the  court  erred 
in  permitting  appeUee  to  testify  that 
appellant  represented  the  invoice 
value  of  the  atock  at  $3,615.10  to 
him,  when  he  purchased  Hunter's 
interest.  The  contention  is  made 
that  the  statement  was  incompetent 
because  not  pleaded 
as  matter  of  dam-  K»„^;r^f 
ages  in  the  counter-  l^'^/^^J*'"* 
claim.  We  think  it 
competent  as  a  circumstance  tending 
to  corroborate  the  testimony  of  ap- 
pellee to  the  effect  that  apjKllant 
guaranteed  the  stock  had  not  been 
diminished  more  than  $600  below 
the  invoice  of  $3,616.10.  The  cross 
bill  clearly  tendered  the  issue  of 
whether  such  a  guaranty  was  made 
by  appellant,  and  we  think  the  evi- 
dence tended  to  establish  the  issue. 

It  is  next  insisted  that  the  verdict 
sustaining  ths  counterclaim  to  the 
extent  of  $700  is  not  supported  by 
the  evidence.  Appellee  testified  that 
appella;it  induced  him  to  mttke  the 
purchase  upon  the  guaranty  that  the 
stock  would  invoice  about  $3,100. 
His  testimony  was  corroborated  in 
a  measure  by  that  of  Ralph  McBride. 
The  weight  and  ef-  i 
feet  of  the  evidence  ^^IS^SJ*"*  ' 
are  a  question  with- 
in the  exclusive  province  of  the 
jury.  On  appeal  the  verdict  of  a 
jury  will  be  sustained  if  there  is  any 
substantial  legal  evidence  to  support 
it.  The  evidente  just  detailed,  in 
our  opinion,  is  sufficient  to  sustain 
the  verdict. 

Lastly,  it  is  contended  that  the 
counterclaim  was  barred  by 
Statute  of  Limitations,  and  that  it 
was  error  to  render  judgment  over 
against  appellant  for  $306.  The 
damages  resulting  from  the  guaran- 
ty accrued  immediately  upon  the 
discovery  of  the  shortage  in  the  in-! 
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voice  valuer  which  was  ascertained 
^  ^.  ,  shortly  after  the 
iiuSlJL'^^fcSi  sale,  on  the  IBth  day 
of  November,  1914, 
and  a  claim  for  it 
was  not  asserted  until  December  14, 
1917,  at  the  time  appellees  filed  their 
cross  bill.  More  than  three  years 
had  elapsed  from  the  accrual  of  the 
cause  of  action  before  suit  was  in- 
stituted thereon,  so  the  counter- 
claim, by  way  of  cross  bill,  in  so  far 
as  it  sou£:ht  a  judgment  over  against 
appellant,  must  be  treated  as  an  in- 
dependent suit.  The  cause  of  action 
for  a  judgment  over  was  therefore 
barred  when  the  cross  bill  was  filed. 
This  suit  was  instituted,  however, 
on  the  31st  day  of  August,  1917, 
about  2^  months  before  the  stat- 
utory bar  attached.  The  counter- 
claim was  good  for  defensive  pur- 
poses, even  if  the  statutory  bar  had 
-^«cet  •»  WM  attached,  when  the 
9t  riKkt  ■»        cross  bill  was  filed. 

case  of  State  v.  Arkansas  Brick  & 
Mfg.  Co.  98  Ark.  125,  33  L.R.A. 
(N.S.)  376,  135  S.  W.  843,  that  "a 
breach  by  the  plaintiff,  though 
barred  as  an  independent  cause  of 
action,  continues  to  exist  for  defen- 
sive purposes  available  to  the  de- 
fendiuit  80  long  as  the  plaintiff  may 
sue  upon  any  breach  by  defendant." 

At  the  time  the  decision  was  ren- 
dered from  which  the  above  quota- 
tion is  taken,  the  law  restricted  the 
matter  in  a  counterclaim  to  that 
which  arose  out  of  the  contract  or 
transaction  sued  upon,  and  that  ac- 


counts for  the  ase  of  the  woid 

"breach"  in  the  quotation.  Since 
the  passage  of  Act  No.  267,  Acts  of 
the  Legislature  of  1917,  amending 
§  6099  of  Kirb/s  Digest,  that  re- 
strictioi)  is  eliminated,  and  counter- 
claims may  consist  of  any  matter 
arising  either  out  of  contract  or  tort, 
whether  it  arose  out  of  the  contract 
or  transaction  sued  upon  or  not 
Coats  V.  Milner,  134  Ark.  311,  203 
S.  W.  701 ;  Smith  v.  Glover,  135  Ark. 
531.  205  S.  W.  891.  So,  a  counter- 
claim arising  out  of  tort,  even  if 
barred  by  the  Statute  of  Limita- 
tions, may  be  used  by  way  of  recoup- 
ment against  a  suit  for  Uie  recovery 
of  money.  It  was  .^.^  ^, 
error,  therefore,  for  •mrm«tiv« 
the  court  to  render 
judgment  over  against  appellant  for 
any  sum,  as  the  counterclaim  was 
barred  when  the  cross  bill  was  filed, 
and  also  error  not  to  grant  the  de- 
mand made  by  appellant  to  reduce 
the  amount  of  the  counterclaim  re- 
covered against  appellant  to  the 
amount  recovered  by  itppellee  C.  C 
Smith  against  him.  The  counter- 
claim was  available  for  recoupment 
only.  For  that  purpose^  it  existed 
as  long  as  appellant's  cause  of  action 
existed. 

For  the  error  indicated,  the  de- 
cree is  reversed,  and  decree  is 
directed  here,  reducing  the  amount 
of  the  counterclaim  to  the  amount 
of  recovery  by  appellant  against  ap- 
pellees, with  direction  that  the  costs 
be  adjudged  against  appellees. 


ANNOTATION. 

Claim  barred  by  limitatioii  as  subject  of  set-off,  coantercbdni,  recoq^meik^  or 

cross  bUL 


I.  Introdnctory,  827. 
U.  Set-off,  coanterclaim,  or  cross  bill: 

a.  In  absence  of  statute: 

1.  Kale  stated,  328. 

2.  Application  oi  mle,  829. 

b.  Under  statute: 

1.  Barred  claim  held  avail- 
able: 
ra)  nHnois,  381. 
fb)  Indiana,  832. 
(c^  Iowa,  838. 


II.  b,  1— continued. 

(d)  Kansas,  886. 

(e)  Mississippi,  886. 

(f)  New  Mexico*  S8«. 
(g>  Oklahoma,  886. 
(h)  Utah,  887. 

8.  Barred  claim  held 
available: 

(a)  Arkansas,  887. 

(b)  Georgia,  338. 

(c)  Maine,  888. 
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IL  I— contfiraed. 

(d)  MasBaehasetta,  S38« 

(e)  Michigan,  338. 
<f)  New  Jersey*  889, 
(g)  New  York,  889. 

IDE.  ReeonpmeBt,  889. 

i.  Introdtictortft 
This  annotation  is  designed  to  re- 
itew  only  eas^  involving  the  right  to 
ue  as  set-o£F,  counterclaim,  or  recoup- 
Dent  a  claim  barred  by  a  general 
itstnte  of  limitations.  Hence,  the 
note  does  not  deal  with  the  question 
whether  a  claim  thus  sought  to  be 
userted  is  actually  barred*  nor  does  it 
eomider  claims  barred  by  a  special 
gtatate  of  nonelaim.  Defenses,  genei;- 
sUTi  are  expressly  excluded,  the  de- 
tose  of  recoupmmt  alone  being  in- 
doded. 

Set-off,  counterclaim,  and  cross  bill 
liave  been  treated  together,  and  sepa- 
rately from  recoupment.  "Set-off  and 
connterclaim  are  generally  used  inter- 
changeably, although  by  some  statutes 
the  term  'set-off*  implies  a  right  even 
broader  than  counterclaim,  it  being 
provided  that  any  counterclaim  or 
^onand  may  be  used  as  such.  Usually, 
however,  they  are  both  defined  as  any 
claim  or  demand  arising  out  of  debt, 
duty,  or  contract  existing  at  the  time 
of  the  commencement  of  the  action, 
tnd  matured  at  the  time  of  their  offer 
u  a  set-off  or  counterclaim.  Recoup- 
ment differs  from  set-off  mainly  in 
tiut  the  claim  must  grow  out  of  the 
very  same  transaction  which  furnishes 
the  plaintiff's  cause  of  action,  and,  be- 
ing in  the  nature  of  a  claim  of  right 
to  reduce  the  amount  demanded,  can 
be  had  only  to  an  extent  sufficient  to 
satisfy  the  plaintiff's  claim.  In  other 
words,  recoupment  goes  to  the  justice 
of  the  plaintiff's  claim,  and  no  aflfirm- 
^ve  judgment  can  be  had  thereon, 
while  set-off  is  not  necessarily  con- 
fin^  to  the  justice  of  such  particular 
claim,  and  an  affirmative  judgment 
nay  be  had  for  any  amount  to  which 
ae  defendant  establishes  his  right, 
over  and  above  the  amount  to  which 
the  plaintiff  has  proved  he  is  entitled. 
Afain,  recoupment  has  no  regard  to 
whether  the  claim  be  liquidated  or  un- 
Uqaidated ;  it  is  not  dependent  on  any 
Statutory  regulation,  but  is  controlled 


ZV.  Set-off  against  heir  or  l^tee: 

a.  View  that  barred  claim  Is 

available,  841. 

b.  View  that  barred  claim  Is  un- 

available, 842. 

by  the  principles  of  the  coihmon  law. 
A  set-off  must  arise  from  contract, 
and  can  be  used  only  in  an  action 
founded  on  contract;  while  recoup- 
ment may  spring  from  a  wrong,  pro- 
vided it  arises  out  of  the  transaction 
set  forth  in  the  petition.  With  these 
distinctions  in  mind,  it  would  seem 
that  in  a  particular  case  the  classifica- 
tion of  the  claim  of  a  defendant  as  a 
set-off,  or  as  in  recoupment  might  be 
easily  made,  but  it  is  sometimes  diffi- 
cult to  discriminate  set-off  from  reduc- 
tion or  recoupment  The  former  bears 
so  close  an  analogy  to  both  of  the 
latter,  and  is  often  so  mingled  with 
them  by  the  facts  of  the  case,  as  to 
render  it  difficult  to  determine  in 
which  form  the  opposing  demand 
should  be  brought  against  the  plain- 
tiff's claim.  In  states  where  set-off 
and  counterclaim  are  provided  for  by 
separate  acta,  counterclaim  and  re- 
coupment are  alike  in  the  sense  that 
each  must  grow  out  of,  or  be  connected 
with,  the  transaction  upon  which  the 
plaintiff  sues.  The  term  'recoupment' 
is  often  used  as  synonymous  with  re- 
duction, and,  like  reduction.  It  is  of 
necessity  limited  to  the  amount  of  the 
plaintiff's  claim.  The  distinctions  be- 
tween counterclaim,  recoupment,  and 
set-off  are  no  longer  of  much  import 
tance  in  the  Code  states,  since,  under 
most  of  the  Codes,  both  set-off  and 
recoupment  are  embraced  in  counter- 
claim. But  the  defensive  character  of 
the  plea  of  recoupment  is  a  common- 
law  right  which  the  Code  makers 
could  not  have  intended  to  abolish,  or 
in  any  wise  impair.  The  whole  spirit 
and  plan  of  the  Codes  were  to  liberal- 
ize the  procedure,  and  to  extend,  in- 
stead of  curtailing,  remedial  rights." 
24  R.  C.  L.  pp.  794  et  seq. 

Recoupment,  therefore,  is  important, 
even  under  the  Code  practice,  in  that  it 
is  available  as  a  defense,  although,  as 
an  affirmative  cause  of  action,  it  may 
be  barred  by  the  Statute  of  Limita- 
tions. As  was  said  In  State  v.  Arkan- 
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125,  33  L.R.A.CN.S.)  376,  135  S.  W.  843, 
a  case  involving  a  counterclaim : 
"The  law  of  recoupment  requires  some 
consideration,  and  a  distinguishing  of 
it  from  the  idea  usually  conveyed  by 
the  word  'counterclaim.*  Counter- 
claim and  recoupment  are  alike  in  the 
sense  that  each  must  grow  out  of.  or 
be  connected  with,  the  transaction 
upon  which  the  plaintiff  sues.  Re- 
coupment was  allowed  at  common 
law,  .  .  .  but  a  counterclaim  was 
not.  Recoupment  was  considered  a 
defense,  and,  prior  to  the  adoption  of 
the  Code,  if  the  defendant's  cross 
demand  against  the  plaintiff  exceeded 
the  plaintiffs  demand,  the  defendant 
could  use  his  demand  in  recoupment 
only  by  sustaining  a  loss  of  the  excess. 
Hence,  prior  to  the  Code,  the  defend- 
ant could  recover  on  his  cross  demand, 
to  the  full  extent,  only  by  an  independ- 
ent action.  The  Code,  to  prevent  a 
multiplicity  of  suits,  provided  for  the 
counterclaim,  and  that  the  defendant 
might  recover  on  it,  in  the  same  suit, 
any  balance  that  the  plaintiff  owed 
him  over  and  above  the  plaintiff's 
demand.  The  counterclaim  thus  be- 
came an  affirmative  cross  action,  which 
ordinarily  will  cover  all  purposes  of 
recoupment,  but  not  always.  A  right 
left  to  the  defendant  to  be  worked  out 
through  the  doctrine  of  recoupment, 
which  could  not  be  had  through  a 
counterclaim,  is  to  use  defensively  a 
cause  of  action  which,  as  a  counter- 
claim, would  be  barred  by  lapse  of 
time.  A  counterclaim  must  be  an 
existing  cause  of  action,  but  recoup- 
ment is  a  ri^ht  to  reduce  the  plaintiff's 
claim,  and  this  right  exists  as  long  as 
the  plaintiff's  cause  of  action  exists. 
A  breach  by  the  plaintiff,  though 
barred  as  an  independent  cause  of 
action,  continues  to  exist  for  defensive 
purposes  available  to  the  defendant, 
so  long  as  the  plaintiff  may  sue  upon 
any  breach  by  defendant.'*  In  the 
foregoing  case  it  was  held  that,  while 
the  Code  has  substituted  counterclaim 
in  most  cases  for  the  defense  of  re- 
coupment, nevertheless  express  war- 
rant for  recoupment  is  found  in  the 
right  to  plead  "new  matter  constitut- 
ing a  defense-" 


a.  In  absence  of  statute* 

1.  Bute  Uated. 
In  the  absence  of  an  express  statute, 
a  demand  of  a  defendant,  whether 
pleaded  by  way  of  set-off,  counter- 
claim, or  cross  bill,  is  regarded  as  an 
affirmative  action,  and  therefore,  un- 
like a  matter  of  pure  defense,  is 
subject  to  the  operation  of  the  Statute 
of  Limitations,  and  is  unavailable  if 
barred. 

United  SUtes.— Weidenfeld  v.  Pa- 
cific Improv.  Co.  (1920)  267  Fed.  699. 

Alabama.  —  Shaw  v.  Yarbrough 
(1842)  3  Ala.  688;  Harwell  v.  Steel 

(1850)  17  Ala.  372. 

California.  —  Curttss  v.  Sprague 
(1874)  49  Cal.  301;  Moore  v.  Gould 
(1907)  151  Cal.  723,  91  Pac.  616.  See 
also  Bliss  V.  Sneath  (1898)  119 
Cal.  526.  61  Pac.  848. 

Connecticnt  —  Alsop  Nichols 
(1832)  9  Conn.  867;  Gorham  v.  Bulk- 
ley  (1881)  49  Conn.  91.  See  .  also 
Beecher  v.  Baldwin  (1887)  55  Conn. 
419,  3  Am.  St.  Rep.  67,  12  Atl.  401. 

Idaho.  —  Wonnacott  v.  Kootenai 
County  (1919)  32  Idaho,  343,  182  Pac 
S63. 

Kentucky. — ^Williams  v.  Gilchrist 
(1813)  3  Bibb,  49;  Gilchrist  v. 
Williams  (1821)  3  A.  K.  Marsh.  235. 
See  also  Banks  v.  Coy\e  (1820)  2  A.  K. 
Marsh.  564. 

Maryland.  —  Webster  v.  Byrnes 
(1870)  32  Md.  86;  Sprogle  v.  Allen 
(1873)  38  Md.  331. 

Mimiesota.  —  See  Meinert  v.  Bott- 
cher  (1896)  60  Minn.  204,  62  N.  W. 
276. 

MUsoori. — Tumbull  v.  Watkins 
(1876)  2  Mo.  App.  235;  Cogswell  v. 
Freudenau  (1902)  93  Mo.  App.  482,  67 
S.  V^.  744;  Chapman  v.  Hogg  (1909) 
135  Mo.  App.  654.  116  S.  W.  492. 

New  Hampshire. — Chandler  v.  Drew 
(1834)  6  N.  H.  469.  26  Am.  Dec.  704. 

Ohio. — Irwin  v.  Garretson  (1871)  1 
Cin.  Sup.  Ct.  Rep.  533. 

Pennsylvania.  —  Jacks  v.  Moor* 
(1794)  1  Yeates,  391;  Crist  v.  Gamer 
(1830)  2  Penn.  &  W,  251;  Levering  ». 
Rittenhouse  (1839)  4  Whart.  130; 
Hinkley  v.  Walters  (1839)  8  Watts, 
260.  later  appeal  in  (1840)  9  Watt^ 
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179;  King  v.  Coulter  (1853)  2  Grant, 
Cas.  77;  Taylor  v.  Gould  (1868)  57 
Pa.  152;  Gilmore  v.  Reed  (1874)  76 
Pa.  462;  Verrier  v.  Guillou  (1881)  97 
Pa.  63;  Seitzinger  v.  Alspach  (1886) 
2  Sadler,  359,  4  Atl.  203;  Morrison  v. 
Warner  (1901)  200  Pa.  315,  49  Atl. 
983;  State  Hospital  v.  Philadelphia 
County  (1903)  205  Pa.  336,  54  Atl. 
1032;  Woodland  Oil  Co.  v.  A.  M. 
Byers  &  Co.  (1909)  223  Pa.  241,  132 
Am.  St  Rep.  737,  72  Atl.  518;  Rhone 
T.  Keystone  Coal  Co.  (1915)  250  Pa. 
336.  96  AU.  630;  Enterline  v.  Miller 
(1906)  27  Pa.  Super.  Ct.  463.  See 
also  Coulter  v.  Repplier  (1850)  15  Pa. 
208;  Sieger  v.  Sieger  (1904)  209  Pa. 
6$,  58  Atl.  140. 

South  Carolina. — TurnbuU  v.  Stro- 
hecker  (1827)  15  S.  C.  L.  (4  M'Cord) 
210;  Holley  v.  Rabb  (1859)  46  S.  C.  L. 
(12  Rich.)  185;  Bank  of  Columbia  t. 
Gadsden  (1899)  66  S.  C.  S13,  33  S.  E. 
675.  34  S.  E.  411. 

South  Dakota.— First  Nat  Bank  v. 
McCarthy  (1904)  18  S.  D.  218,  100 
H.  W.  14. 

Tennese-ee. — Stone  v.  Duncan  (1858) 

I  Head,  103. 

Texas.— Holliman  v.  Rogers  (1851) 
6  Tex.  91;  Ft  Smith  v.  Fairbanks,  M. 
k  Co.  (1907)  101  Tejf.  2^  102  S.  W.  908, 
affirming  (1907)  —  Tex,  Civ.  App.  — , 
99  S.  W.  705 ;  Campbell  v.  Park  ( 1895) 

II  Tex.  Civ.  App.  455,  33  S.  W.  754; 
Cameron  v.  Williams  (1918)  —  Tex. 
Civ.  App.  — ,  203  S.  W.  928:  Nelson  v. 
Gulf,  C.  &  S.  F.  R.  Co.  (1919)  —  Tex. 
Civ.  App.  — ,  214  S.  W.  366.  See  also 
Walker  v.  Fearhake  (1899)  22  Tex. 
Civ.  App.  61,  52  S.  W.  629;  Nelson  v. 
San  Antonio  Traction  Co.  (1915)  107 
Tex.  180,  175  S.  W.  434,  reversing 
(1911)  —  Tex.  Civ.  App.  — ,  142  S.  W. 
146. 

Vermont — Parker  v.  National  L. 
Ins.  Co.  (1888)  61  Vt  66,  17  Atl.  724. 

ViiKinla.  —  Trimyer  v.  Pollard 
(1849)  6  Gratt  4GQ;  Sexton  v.  C.  Ault 
aan  &  Co.  (1895)  92  Va.  20,  22  S.  B. 
838. 

Washington. — ^Rubin  v.  Lucerne  & 
A  C.  R.  Co.  (1916)  87  Wash.  198,  151 
Fac.  500. 

England. — ^Remington  v.  Stephens 
(1735)  2  Strange.  1271,  93  Eng.  Re- 
print, 1176.   See  also  Hieka  v.  Hicks 


(1802)  8  East,  16,  102  Eng.  Reprint, 
502. 

9.  ApjfiUfttUon  •/  rul«. 
AotioB  OB  bona. 

In  Jacks  v.  Moore  (1794)  1  Yeates 
(Pa.)  891,  an  action  of  debt  on  a  bond, 
a  set-off,  alleging  services  performed 
by  the  defendant's  son  during  his 
minori^,  was  held  unavailable  be- 
cause barred  by  limitations, 

AotioB  for  rext. 

In  Bliss  V.  Sneath  (1898)  119  CaL 
626,  61  Pac.  848,  an  action  for  rent 
it  was  ssid:  "A  judgment  in  favor  of 
a  counterclaim  which  appears  on  its 
face  to  be  barred  by  the  statute  will 
be  affirmed  if  the  statute  is  not  in- 
voked as  a  defense,  upon  the  same 
principles  that  a  judgment  upon  a 
similar  complaint  will  be  aflirmed  in 
the  absence  of  pleading  the  statute." 

Aotlon  for  moMf  k*d  and  Moolved. 

In  AIsop  V.  Nichols  (1832)  9  Conn. 
357,  it  was  held  that  a  barred  claim 
for  goods  sold  and  delivered  was  un- 
available as  a  set-off  in  an  action  of 
debt  for  money  had  and  received. 

See  also  Hicks  v.  Hicks  (1802)  8 
East  16,  102  Eng.  Reprint  602,  an 
action  for  money  had  and  received  to 
recover  consideration  money  for  an 
annuity  which  was  set  aside  because 
of  its  defective  registry,  wherein  it 
was  held  that  the  defendant  might  set 
off  barred  payments,  unless  the  plain- 
tiff pleaded  the  Statute  of  Limitations. 

And  in  Parker  v.  National  L.  Ins. 
Co.  (1888)  61  Vt  65,  17  Atl.  724,  it 
was  held  that  a  debt,  barred  by  the 
Statute  of  Limitations,  was  unavail- 
able in  an  action  for  tiie  recovery  of 
usurious  payments. 

AotloB  on  open  moooiint. 

A  barred  claim  is  unavailable  as  -a 
set-off  in  an  action  on  an  open  account. 
Shaw  v.  Yarbrough  (1842)  '3  Ala.  588; 
Webster  v.  Byrnes  (1870)  32  Md.  86; 
Sprogle  V.  Allen  (1873)  88  Md.  831; 
Coulter  V.  Repplier  (1860)  15  Pa. 
208;  Tumbull  v.  Strohecker  (1827)  16 
S.  C.  L.  (4  M'Cord)  210. 

Action  on  bill  or  noto. 

In  an  action  on  a  bill  or  note  a 
claim  which  is  barred  by  limitations 
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may  not  be  asserted  by  way  of 
counterclaim  or  set-oflf. 

United  States.— Weidenfeld  v.  Pa- 
cific Improv.  Co.  (1920)  267  Fed.  699. 

Alabama.— Harwell  v.  Steel  (1860) 
17  Ala.  372. 

Callfomia,  —  CurtiBS  Sprague 
(1874)  49  Cal.  SOI. 

Kentncky^Banks  v,  Goyle  (1820)  2 
A.  K.  Mar^.  564. 

Missouri. — Chapman  v.  Hogg  (1909) 
135  Mo.  App.  654.  116  S.  W.  492. 

New  Hampshire. — Chandler  v.  Drew 
(1834)  6  N.  H.  469.  26  Am.  Dec.  704. 

Ohi&— Irwin  v.  Garretson  (1871)  1 
Gin.  Sup.  Gt  Rep.  683. 

PennaylTania.— Hinkley  v.  Walters 
(18S9)  8  Watts,  260.  (1840)  9  WaUs. 
179;  King  t.  Coulter  (1863)  2  Grants 
Gas.  77. 

South  Carolina. — ^Holley  v.  Rabb 
(1869)  46  S.  G.  L.  (12  Rich.)  185. 

T^measee. — Stone  v.  Duncan  (1868) 
1  Head.  lOS. 

Tezas^Holliman  t.  Rogers  (1861) 
6  Tex.  01;  Cameron  v.  Williams  (1818) 
—  Tex.  Civ.  App.  — ,  203  S.  W.  928; 
Nelson  v.  Gulf,  C.  &  S.  F.  R.  Co. 
(1919)  —  Tex.  Civ.  App.  — ,  214  S.  W. 
366;  Campbell  v.  Park  (1896)  11  Tex. 
Civ.  App.  466.  83  S.  W.  764;  Walker  v. 
Fearhake  (1899)  22  Tex.  Civ.  App.  61, 
62  S.  W.  629. 

Virginia.  —  Trimyer  v.  Pollard 
(1849)  6  Gratt.  460;  Sexton  v.  C.  Ault- 
man  &  Co.  (1896)  92  Va.  20.  22  S.  E. 
838. 

Aetlom  om  emtraat  for  awrioM  or  the 
Uko. 

In  Wonnacott  v.  Kootenai  County 
(1919)  32  Idaho.  348.  182  Pac.  368.  it 
was  held  that  a  barred  claim  for 
money  due  to  a  county  as  interest  for 
the  detention  of  taxes  was  unavailable 
against  the  plaintiff,  in  an  action 
against  the  county  for  services 
rendered. 

And  in  Rubin  v.  Lucerne  &  A.  C.  R. 
Co.  (1916)  87  Wash.  198. 161  Pac.  600. 
it  was  held  that  a  set-off.  alleging  the 
defective  performance  of  work,  was 
unavailable  in  an  action  to  recover 
wages,  where  the  right  of  action  for 
the  defective  performance  was  barred. 

Likewise,  in  Seitzinger  v.  Alspach 
(1886)  2  Sadler  (Pa.)  359.  4  Atl.  203. 
a  claim  for  rent,  barred  by  the  Statute 
of  LimitatjQiiflf  was  held  to  be  un- 


available in  an  action  for  work  done 
and  materials  furnished. 

To  the  same  effect,  see  Enterline  v. 
Miller  (1905)  27  Pa,  Super.  Ct.  463, 
wherein  a  set-off  alleging  damages 
for  unskilfulness  was  held  to  be  un- 
available, in  an  action  by  an  attorn^ 
to  recover  for  professional  services, 
the  claim  for  damages  being  barred. 

In  Nelson  v.  San  Antonio  Traction 
Co.  (1915)  107  Tex.  180, 175  S.  W.  4S4, 
an  action  to  recover  the  contract  price 
of  services  rendered  and  to  foreclose 
a  mechanic's  lien,  a  set-off  for  repairs 
was  held  to  be  unavailable,  the  Statute 
of  Limitations  having  run  against  It 

In  State  Hospital  v.  Philadelphia 
County  (1903)  206  Pa.  386.  64  AfL 
1032.  an  action  to  recover  for  the 
treatment  and  care  of  insane  persons 
of  Philadelphia  county,  the  defendants 
alleged  that  the  plaintiffs  had  pre- 
viously collected  an  amount  in  excess 
of  the  plaintiff's  claims.  It  appeared 
that  limitations  had  run  against  the 
alleged  set-off.  The  court  said:  *'The 
reasons  assigned  by  the  county  why 
the  Statute  of  Limitations  is  not  a  bar 
to  its  claim  are  wholly  untenable,  and 
cannot  avail  to  defeat  a  recovery  in 
this  action.   Its  claim,  as  we  have 
seen,  is  for  moneys  alleged  to  have 
been  paid  to  the  plaintiffs  in  excess 
of  the  amount  due  for  the  care  and 
treatment  of  its  indigent  insane.  Re- 
garding the  overpayments  as  having 
been  made  either  under  a  mistake  of 
fact  or  by  reason  of  the  fraud  of  the 
plaintiffs,  and  conceding  that  the 
county  had  a  right  to  the  return  of 
the  money,  the  proper  action  would  un- 
questionably have  been  assumpsit,  in 
which,  it  is  settled,  the  statute  may 
be  pleaded  in  bar  of  the  claim. 
therefore,  instead  of  attempting  to  ei^ 
force  this  claim  by  way  of  set-off.  or 
having  it  applied  to  its  indebtedness  to 
the  plaintiffs,  the  county  had  brought 
an  action  against  the  trustees  to  re- 
cover the  amount  of  overpayments,  the 
statute  could  have  been  successfully 
pleaded.  The  same  right  to  invoke  the 
application  of  the  statute  exists  here.^ 

Aetion  for  breaok  of  wunnty. 

In  Woodland  Oil  Co.  v.  A.  U.  ByoM 
&  Co.  (1909)  223  Pa.  241.  182  Am.  St 
Rep.  737.  72  Atl.  618.  tite  court  said: 
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"As  the  present  action  was  brought 
to  recover  for  a  breach  of  warranty  as 
to  the  quality  of  the  goods  sold  and 
deliveiedi  we  reach  without  hesitation 
the  conclusion  that  the  cause  of  action 
must  be  deemed  to  have  accrued  when 
the  defective  casing  was  delivered; 
uid  as  this  was  more  than  six  years 
prior  to  the  bringing  of  this  action, 
the  plaintiff  was  too  late,  and  the 
Statute  of  Limitations  is  a  complete 
bar  to  the  successful  urging  of  his 
claim.  The  counterclaim  for  the  price 
et  the  pipOf  which  was  made  by  way 
of  set-off  by  the  defendant^  was  also 
hatred  by  the  statute.  That  the 
statute  applies  to  a  claim  of  set-off  has 
been  consistently  maintained  by  this 
court" 

Attttim  to  foMttiM*  movtcac** 

In  an  action  to  foreclose  a  mortgage, 
claims  against  the  mortgagee  which 
are  barred  by  limitations  may  not  be 
let  off  against  the  debt  secured  by  the 
mortgage.  Moore  v.  Gould  (1907)  161 
CaL  723,  91  Pac.  616;  Meinert  v.  Bott- 
eher  (1895)  60  Minn.  204,  62  N.  W. 
276;  Morrison  v.  Warner  (1901)  200 
Pa.  316.  49  Ati.  983;  Rhone  v.  Key- 
stone Coal  Co.  (1916)  260  Pa.  386,  96 
Atl.  530;  Bank  of  Columbia  T.  Gadsden 
(1899)  56  S.  C.  813.  38  &  E.  675. 

In  First  Nat  Bank  v.  McCarthy 
(1904)  18  S.  D.  218,  100  N.  W.  14,  it 
was  held  that  the  Statute  of  Limita- 
tions applies  as  well  to  a  counterclaim 
for  usurious  interest,  urged  in  an 
action  to  foreclose  a  mortgage,  as 
an  independent  action  for  its  recovery. 

So,  in  Gorham  T.  Bulkley  (1881)  49 
Conn.  91,  distinguishing  Berrigan  v. 
Pearsall  (1878)  46  Conn.  274,  set  out 
infra,  subd.  IV.,  it  was  held  that  a 
claim  for  the  purchase  price  of  the 
plaintiff's  interest  in  a  business, 
haired  by  the  Statute  of  Limitations, 
was  unavailable  as  a  set-off  against  a 
bill  for  foreclosure. 

Wttlcaarat  of  partaemUp  Meovmta. 

In  C^ogswell  v.  Freudenau  (1902)  93 
Ha  App.  482,  67  S.  W.  744,  it  was  held 
that  a  surviving  partner,  in  settling 
the  partnership's  affairs,  could  not  set 
off  a  claim  for  the  payment  of  partner- 
ship debts  made  by  him  individually, 
which  were  barred  by  the  Statute  of 
limitations. 


b.  Under  stotuta. 

(a)  lUJMoto. 

In  Illinois,  by  the  terms  of  a  statute, 
a  defendant  may  plead  a  set-off  or 
counterclaim  barred  by  the  Statute  of 
Limitations,  while  held  and  owned  by 
him,  to  any  action  the  cause  of  which 
was  owned  by  the  plaintiff  or  person 
under  whom  he  claims  before  such  set- 
off or  counterclaim  was  so  barred,  and 
not  otherwise.  Rev,  Stat  chap.  88»  { 
17. 

Thus,  in  Sherman  Sherman 
(1889)  86  111.  App.  482,  it  was  held  that 
a  barred  countciclaim  for  the  use  of 
dower  lands  was  available  to  reduce 
a  claim  against  the  estate.  And  ia 
Neville  v.  Brock  (1900)  91  111.  App. 
140,  it  was  held  that  a  counterclaim 
for  services  rendered  was  available, 
although  barred  by  the  Statute  of 
Limitations. 

However,  in  Grossfeld  &  R.  Co.  v. 
Zuckerman  (1916)  192  111.  App.  90,  it 
was  held,  according  to  the  abstract  of 
the  decision,  that  "in  an  action  on  a 
written  evidence  of  indebtedness 
conmienced  more  than  five  years  after 
its  date,  set-offs  to  which  defendant 
claims  to  have  been  entitled  at  the 
date  the  instrument  was  executed  are 
barred. 

Where  the  defendant  avails  himself 
of  the  right  to  set  off  barred  claims^ 
the  plaintiff  has  the  corresponding 
right  to  set  off  any  barred  claims  that 
he  may  have  against  the  defendant. 
Brown  v.  Miller  (1890)  38  111.  App. 
262,  wherein  the  court  said:  "When 
a  defendant  avails  himself  of  §  17,  by 
pleading  a  set-off  or  counterclaim  that 
is  barred,  he  opens  up  on  both  sides 
the  barred  claims  between  himself 
and  the  plaintiff;  that  as  to  such  set- 
off or  counterclaim  the  plaintiff  is  to 
be  regarded  as  coming  within  the 
meaning  of  the  word  defendant, 
used  in  the  two  sections,  and  as  such 
has  the  rights  of  a  defendant  in  meet 
ing  and  offsetting  such  set-off  or 
counterclaim  of  the  defendant." 

And  where  the  defendant's  set-off 
or  counterclaim  exceeds  the  plaintiff's 
claim,  he  may  recover  such  excess 
notwithstanding    the    bar    oi  the 
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statute,  Steere  v.  Brownell  (1888)  124 
111.  27>  16  N.  £.  26*  wherein  the  court 
Baid:  '^Section  17,  chapter  83  (Limita- 
tions) of  the  Revised  Statutes  .  .  . 
is  as  follows :  'A  defendant  may  plead 
a  set-off  or  counterclaim  barred  by  the 
Statute  of  Limitations,  while  held  and 
owned  by  him,  to  any  action  the  cause 
of  which  was  owned  by  the  plaintiff 
or  person  under  whom  he  claims  be- 
fore such  aet-off  or  counterclaim  was 
so  barred,  and  not  otherwise.*  .  .  . 
The  30th  section  of  the  Practice  Act, 
srivingr  the  right  of  set-off,  is  as 
follows:  The  defendant  in  any  action 
brought  upon  any  contract  or  atrree- 
ment,  either  express  or  implied,  having 
claims  or  demands  against  the  plain- 
tiff in  such  action,  may  plead  the 
same  or  give  notice  thereof  under  the 
general  issue,  or  under  the  plea  of 
payment;  and  the  same,  or  such  part 
thereof  as  the  defendant  shall  prove 
on  trial,  shall  be  set  off  and  allowed 
against  the  plaintiff's  demand,  and  a 
verdict  shall  be  given  for  the  balance 
due.  And  if  it  shall  appear  that  the 
plaintiff  is  indebted  to  the  defendant, 
the  jury  shall  find  a  verdict  for  the 
defendant,  and  certify  to  the  court  the 
amount  so  found;  and  the  court  shall 
give  judgment  in  favor  of  such  de- 
fendant, with  the  costs  of  his  defense. 
...  By  the  section  of  the  Practice 
Act,  the  right  of  the  defendant  to 
plead  set-off  or  counterclaim,  and  to 
recover  over  as  to  any  excess,  is 
clearly  given.  Now,  if  these  two  sec- 
tions are  read  togetiier,  as  parts  of  one 
law,  as  they  must  be,  it  will  be  ob- 
served that  the  right  given  in  the 
cases  specified  in  §  17  is  as  broad  as 
that  given  by  the  30th  section  of  the 
Practice  Ac^  and  is  without  limita- 
tion,* except  that  the  defendant  must 
have  been  the  holder  and  owner  of  his 
claim  at  the  time  it  became  barred, 
and  that  the  plaintiff,  or  those  under 
whom  he  claims,  must  then  have  held 
and  owned  the  plaintiff's  claim.  The 
one  section  provides  that  in  all  cases 
where  set-off  is  pleaded,  and  it  appears 
in  probf  that  the  set-off  exceeds  the 
plaintiff's  claim  as  proved,  judgment 
shall  be  rendered  over  for  the  defend- 
ant for  such  excess.  By  the  other 
section,  the  right  to  plead  set-roff 


without  any  limitation  as  to  reanlt,  in 
the  cases  within  the  purview  of  such 
section,  is  also  given,  and  it  is  appar* 
ent.  we  think,  that  all  the  incidents 
of  the*right  given  by  the  80th  section 
pass  to  the  defendant  when  he  brings 
himself  within  the  cases  specified  in 
the  17th  section  of  the  Limitation  Act, 
and  that  therefore,  in  such  case,  the 
right  of  the  defendant  to  plead  set-off 
exists  precisely  as  if  the  bar  of  the 
statute  had  not  Interposed." 

(h)  Indiana. 

In  Indiana,  the  statutes  recognize 
the  right  of  a  party  to  enforce  a  set- 
off against  a  cause  of  action,  although 
a  recovery  on  the  debt  on  which  the 
set-off  is  based  is  barred  by  limitation. 
See  Fox  v.  Barker  (1860)  14  Ind.  309; 
Fankboner  v.  Fankboner  (1863)  20 
Ind.  62;  Rennick  v.  Chandler  (1877) 
59  Ind.  354;  Armstrong  v.  Caesar 
(1880)  72  Ind.  280;  Warring  v.  Hill 
(1883)  89  Ind.  497;  Livingood  v. 
Livingood  (1842)  6  Blackf.  268. 

In  Peden  v.  Cavins  (1892)  134  Ind. 
494,  39  Am.  St.  Rep.  276,  84  N.  E.  7. 
the  court  said:  "The  life  of  a  set-off 
is  equal  to  that  of  the  original  claim, 
and  is  only  barred  when  the  original 
claim  is  barred." 

In  Hyatt  v.  Cochran  (1882)  85  Ind. 
231,  it  was  held  that  a  barred  counter 
set-off  is  available  against  a  set-oS  for 
Improvements,  although  the  original 
spit  is  in  tort  to  which  the  doctrikie  of 
setoff  is  inapplicable.  The  court  said: 
"The  right  to  recover  for  the  wrongs 
ful  use  and  occupation  of  land  is 
limited  to  the  six  years  next  before  the 
commencement  of  the  action.  Code,  S 
598,  Rev.  SUt.  1881,  §  1068.  The 
ordinary  rule  of  set-off  does  not  apply, 
because  the  action  of  the  plaintiff  is 
not  upon  contract,  but  for  a  tort,  and, 
wera  it  not  for  the  statute,  the  wrong- 
doer would  be  entitled  to  nothing  for 
his  improvements.  By  analogy  to  the 
rule  applicable  to  ordinary  set-off,  if 
one  who  has  been  in  wrongful  posses- 
sion more  than  six  years  pleads  his 
improvements  in  reduction  of  the 
plaintiff's  demand,  the  plaintiff  ought 
to  be  permitted  to,  and  we  hold  that 
he  may,  reply,  by  setting  up  the  occu- 
pation before  the  commencement  of 
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tbe  six  years  as  a  counter  Bet-off. 
Such,  we  think,  was  the  legislative 

fatent" 

However,  there  can  be  no  recovery 
by  a  defendant  pleading  a  barred  set- 
off, of  any  excess  over  the  plaintiff's 
claim.  Livingood  v.  Livingood  (1842) 
6  Blackf.  268,  wherein  the  court  said: 
"There  is  a  proviso  to  tbe  Statute  of 
Limitations,  which  exempts  from  tbe 
operation  of  that  act  so  much  of  any 
matteir  pleaded  as  payment  or  set-off 
la  shall  equal  the  amount  of  the  plain- 
tiff's demand  (Rev.  Stat.  1838,  p.  447) ; 
and  by  a  subsequent  law  it  is  enacted 
that  a  replication  of  the  Statute  of 
Limitations  to  any  such  plea  of  set- 
off shall  only  operate  to  prevent  a 
recovery  by  the  defendant  or  defend- 
ants of  any  excess  of  the  amount  of 
such  plea,  over  and  above  what  the 
plaintiff  or  plaintiffs  may  be  entitled 
to  in  said  actions'  (Rev.  Stat.  1838.  p. 
462).  These  two  provisions  are  sub- 
stantially the  same.  It  is  the  object 
of  both  to  prevent  the  Statute  of 
Limitations  from  operating  upon  so 
much  of  the  set-off  as  shall  equal  the 
plaintiff's  demand;  the  excess,  if  any, 
IB  barred;  and  it  is  immaterial  though 
the  matter  of  set-off,  had  it  been 
prosecuted  by  suit,  would  have  been 
barred  at  the  date  of  the  cause  of 
action  against  which  it  is  pleaded. 
Neither  of  tbe  statutes  referred  to 
prescribes  any  change  in  the  form  of 
a  replication  of  the  Statute  of  Limita- 
tions to  a  plea  of  set-off;  and  perhaps 
none  ia  necessary.  But  the  better 
practice  would  be  to  adapt  the  replica- 
tion to  the  provisions  of  the  statutes, 
and  confine  it  to  so  much  of  the  set- 
off aa  is  necessary  to  meet  the  adverse 
claim,  leaving  the  excess  to  be  an- 
swered in  some  other  manner.  In  the 
cause  before  us,  the  set-off  exceeds  in 
amount  the  demand  claimed  in  the 
declaration,  and  the  replication  is  to 
the  whole  plea.  But  it  is  not  necessary 
for  us  to  consider  whether  it  is  bad 
for  that  reason,  because  it  is  material- 
ly defective  for  another  cause.  It 
Btates  that  the  cause  of  set-off  did  not 
accrue  within  five  years  next  before 
the  lat  day  of  November,  1833,  which 
is  the  date  of  the  instrument  on  which 
the  action  Is  founded.  Now  the  plain- 


tiff's right  of  action  did  not  accrue, 
nor  was  the  suit  commenced,  until 
nearly  seven  ydars  after  that  -period. 
The  subject-matter  of  the  plea  might 
have  originated  in  the  interim.  The 
replication  is,  therefore,  no  answer  to 
the  plea;  and  the  demurrer  should 
have  been  sustained." 

In  Eve  V.  Louis  (1883)  91  Ind.  467, 
the  court  said:  "A  counterclaim  or 
setH)ff  (where  it  may  be  barred  by  the 
Statute  of  Limitations),  if  not  barred 
at  the  commencement  of  the  action  in 
which  it  is  pleaded,  does  not  become 
so  afterward  during  the  pehdency  of 
that  action." 

To  the  same  effect  end  following 
Eve  V.  Louis,  qupra,  see  Zink  Zink 
(1914)  66  Ind.  App.  677, 106  N.  E.  881. 

(e)  lewa,  ' 

In  Iowa,  it  is  the  statutory  rule  that 
"a  counterclaim  may  be  pleaded  as  a 
defense  to  any  cause  of  action,  not- 
withstanding it  is  barred  by  the  pro- 
visions of  this  chapter,  if  it  was  the 
property  of  the  party  pleading  it  at 
the  time  it  became  barred,  and  was  not 
barred  at  the  time  the  claim  sued  on 
originated;  but  no  judgment  thereon, 
except  for  costs,  can  be  rendered  in 
favor  of  the  party  so  pleading  it.'* 
See  the  following  cases:  Reddish  v. 
John  (1920)  —  Iowa,  — »  179  N.  W, 
951;  Hatthys  v.  Donelson  (1917)  179 
Iowa,  1111,  160  N.  W.  944;  Secor  v. 
Siver  (1914)  165  Iowa,  673,  146  N.  W. 
845;  Bradley  v.  Hufferd  (1908)  138 
Iowa,  611,  116  N.  W.  814;  Richardson 
V.  Richardson  (1907)  134  Iowa,  242, 
111  N.  W.  934;  Illsley  v.  Grayson 
(1898)  105  Iowa,  685,  75  N.  W.  518; 
Folsom  V.  Winch  (1884)  63  Iowa,  477, 
19  N.  W.  305;  Allen  v.  Maddox  (1874) 
40  Iowa,  124. 

Thus,  in  an  action  between  remain- 
dermen for  an  accounting,  it  has  been 
held  that  a  counterclaim  for  money 
advanced  on  the  purchase  price  of  a 
stone  building  was  available,  althougli 
it  was  barred  as  an  affirmative  suit 
Reddish  v.  John  (1920)  —  Iowa, 
179  N.  W.  951. 

And  in  an  action  on  a  foreign 
judgment  it  was  held  that  a  barred 
claim  for  damages  for  fraud  and  de- 
ceit was  available  aa  a  counterclaim. 
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Secor  T.  Slver  (1914)  166  Iowa,  673, 

146  N.  W.  846. 

Likewise,  a  claim  for  false  repre- 
sentations, barred  by  the  Statute  of 
Limitations  as  an  inadequate  action, 
has  been  held  to  be  available  as  a 
counterclaim  against  a  claim  for 
money  paid  for  the  benefit  of  the  de- 
fendant. Bradley  v.  HufFerd  (1908) 
138  Iowa,  611,  116  N.  W.  814. 

So,  in  Richardson  v.  Richardson 
(1907)  134  Iowa,  242,  111  N.  W.  934, 
wherein  it  appeared  that  the  counter- 
claim did  not  become  barred  until 
after  the  claim  sued  on  originated,  it 
was  held  to  be  available  as  a  defense. 

In  Allen  v.  Maddox  (1874)  40  Iowa. 
124,  it  was  held  that  an  account  for 
goods  sold  and  delivered,  although 
barred  as  an  affirmative  action,  was 
available  as  a  set-oif  in  an  action  to 
foreclose  a  mortgage.  At  the  time  of 
the  decision  a  set-off  was  limited  to 
an  action  founded  on  a  contract.  The 
court  said:  "For  a  moment  we  will 
consider  why  the  Statute  of  Limita- 
tion is  suspended  ...  in  cases 
where  the  set-off  and  counterclaim  are 
pleaded.  The  counterclaim  and  set-off, 
being  based  upon  causes  of  action 
founded  on  contracts,  are  regarded  in 
the  nature  of  payment  upon  or  satis- 
faction of  claims  against  the  holders, 
if  held  at  the  time  the  statute  would 
otherwise  bar  them;  hence,  .  .  . 
they  are  excepted  from  the  operation 
of  the  statute.  Thus,  if  A  holds  a 
claim  founded  upon  a  writtten  instru- 
ment against  B,  who,  at  the  same  time, 
holds  a  demand  upon  an  account 
against  A,  it  would  seem  inequitable 
that  the  statute  should  bar  B's  claim 
while  A's  could  be  enforced;  hence  the 
provision  of  the  statute  exempting 
the  counterclaim  and  set-off  from 
limitation.  The  claims,  whenever  they 
are  barred,  are  regarded  as  debts  that 
ought  in  justice  to  be  set  off  against 
debts  held  by  those  owing  them." 

No  judgment,  however,  can  be  re- 
covered by  the  defendant  for  any 
excess  of  a  barred  claim  over  that  of 
the  plaintiff.  As  was  said  in  Folsom 
V.  Winch  (1884)  63  Iowa.  477, 19  N.  W. 
305 :  "The  counterclaim  on  its  face  is 
barred  by  the  Statute  of  Limitations; 
shouid  the  demurrer  have  been 


sustained  on  this  ground?  The  statute 

provides  that  'a  counterclaim  may  be 
pleaded  as  a  defense  to  any  cause  of 
action,  notwithstanding  the  same  is 
barred  by  the  provisions  of  this 
chapter,  if  such  counterclaim  so 
pleaded  was  ttie  property  of  the  party 
pleading  it  at  the  time  it  became 
barred,  and  the  same  was  not  banred 
at  the  time  the  claim  sued  on  origi- 
nated; but  no  judgment  thereon,  ex- 
cept for  costs,  can  be  rendered  in 
favor  of  the  party  so  pleading  the 
same.'  Code,  §  2640.  It  is  evident 
that,  under  this  statute,  a  counter- 
claim may  be  pleaded  as  a  defense  to 
an  action,  although  it  is  barred,  and 
the  effect  is  precisely  the  same  as  if  it 
was  not  barred,  except  that  no  judg- 
ment in  any  event  can  be  rendered  in 
favor  of  the  party  so  pleading  it,  ex- 
cept for  costs.  A  counterclaim,  when 
pleaded,  although  it  may  be  an  In- 
dependent cause  of  action,  is  ordinarily 
pleaded  as  a  defense  to  an  action 
then  pending,  except  that  affirmative 
relief  is  asked.  If  the  counterclaim 
was  not  barred,  it  certainly  could  be 
pleaded  in  this  action,  under  the  pro- 
visions of  §  2669  of  the  Cods;  and  it 
therefore  follows  that,  under  Code, 
§  2540,  it  may  be  so  pleaded,  even  if 
it  is  barred.  The  word  'defense^ 
simply  mesna,  we  think,  that  no 
recovery  can  be  had  thereon  for  any 
amount  over  and  above  the  amount  of 
the  plaintiff's  claim." 

It  is  provided  by  statute  that,  if  the 
defendant  pleads  a  counterclaim 
against  the  plaintiff's  claim,  the  plain- 
tiff may  offer  "any  new  matter,  not  in- 
consistent with  the  petition,  constitut- 
ing a  defense  to  the  matter  alleged  in 
the  answer;  or  the  matter  in  the 
amswer  may  be  confessed,  and  any 
new  matter  alleged,  not  inconsistent 
with  the  petition,  which  avoids  the 
same,  but  an  allegation  of  new  matter 
in  avoidance  shall  not  be  treated  as  a 
waiver  of  the  denial  of  the  allegations 
of  the  answer  implied  by  law.**  Ac- 
cordingly, it  has  been  held  that  a 
plaintiff  may,  by  way  of  reply,  set  up 
a  barred  counterclaim  against  the 
defendant's  claim.  Matthys  v.  Donel- 
son  (1917)  179  Iowa,  1111»  160  N.  W. 
944. 


ANNO.— COUNTBBCLAIM— BAR  OF  LIMITATION. 


S86 


To  the  same  effect,  see  Illsley  r. 
Gnrmn  (1898)  106  Iowa,  686,  76  N. 
V.618. 

(a)  Kan»a». 

Section  102  of  the  CItU  Code  of 
Kuuas  provides  as  follows:  "When 
cross  demands  have  existed  between 
penons  under  such  circumstances 
tiiat,  if  one  had  brought  an  action 
against  the  other,  a  counterclaim  or 
let-ofF  could  have  been  set  up,  neither 
can  be  deprived  of  the  benefit  thereof 
by  the  assignment  or  death  of  the 
otiiert  or  by  reason  of  the  Statute  of 
Untitations;  bat  the  two  demands 
mast  be  deemed  compensated  so  far 
u  they  equal  each  other." 

In  an  o£Bcial  syllabus,  the  court  in 
Drovers  State  Bank  v.  Elliott  (1916) 
97  Kan.  64,  154  Pac.  255,  said:  "Where 
a  customer  does  business  with  a  bank 
for  a  period  of  years,  depositing  notest 
checks,  accounts,  and  his  own  promis- 
sorj  notes,  and  checking  against  the 
ume  as  his  business  needs  require, 
and  the  bank  keeps  the  only  record  of 
tiiis  series  of  transactions,  and  the 
customer  m^es  new  notes  from  time 
to  time,  as  requested  by  the  bank 
cashier,  who  made  false  and  fraud- 
ulent representations  to  the  customer, 
npos  which  he  relied,  and  where  the 
hank  charged  items  against  the 
enstomer  which  he  had  not  drawn,  and 
failed  to  credit  him  with  deposits 
made,  the  defendant  customer,  in  an 
action  by  the  bank  to  recover  on  notes 
M  given,  may  set  up  a  cross  demand 
and  counterclaim  and  have  it  used  to 
compensate  the  bank's  demand,  'so  far 
as  they  equal  each  other,'  and  the  bar 
of  fh«  Statute  of  Limitations  to  such 
eonnterclaim  is  specifically  removed 
by  5  102  of  the  Civil  Code." 

In  Cooper  v.  Seavems  (1916)  97 
San.  169, 165  Pac.  11/ it  was  held  that 
a  right  of  action  for  slander  may 'be 
pleaded  as  a  set-off  in  an  action  for 
abuider,  although  barred  by  the  Stat- 
ute of  Limitations. 

Bat  the  statute  heretofore  quoted, 
allowing  cross  demands  notwithstand- 
ing the  Statute  of  Limitations,  is  not 
applicable  to  a  set-off  for  damages 
where  a  special  contract  between  the 
parties  prescribed  conditions  preced- 


ent to  a  claim  for  damages,  and  pro- 
vided that  a  failure  to  comply  with 
those  conditions  would  bar  a  recovery. 
Chicago,  B.  I.  &  P.  R.  Co.  v.  Theis 
(1916)  96  Kan.  494,  162  Pac  619. 
And,  under  that  statute,  "parties  hold- 
ing cross  demands  against  each  other, 
under  such  circumstances  that  if  one 
had  brought  a  suit  against  the  other  a 
counterclaim  or  set-off  could  have  been 
set  up,  will  not  be  deprived  of  the 
benefit  of  them  by  reason  of  the 
Statute  of  limitations,  but  if  the  de- 
mand of  one  party  becomes  completely 
barred  before  the  demand  of  the  other 
comes  into  existence,  the  barred  de- 
mand is  not  available  as  a  set-off 
against  the  live  demand."  O'Neil  v. 
Eppler  (1917)  99  Kan.  4^3,  162  Pac. 
311. 

In  McKenna  v.  Morgan  (1918)  102 
Kan.  478,  170  Pac.  998,  wherein  a 
defendant  counterclaimed  for  shortage 
in  quantity  of  a  stock  of  goods  traded 
to  him  as  a  part  consideration  for  a 
conveyance  of  land,  the  court  said: 
"It  is  suggested  by  the  plaintiffs  that 
the  defendant's  counterclaim  was 
barred  by  the  Statute  of  Limitations, 
the  counterclaim  being  based  on  fraud, 
and  the  answer  having  been  filed 
more  than  two  years  aftier  the  fraud 
was  discovered.  Section  6994  of 
the  General  Statutes  of  1915  pre- 
vents application  of  the  Statute  of 
Limitations  to  cross  demands  of  the 
character  here  involved." 

But  in  Muckenthaler  r.  Noller 
(1919)  104  Kan.  661,  180  Pac  468,  the 
court,  in  an  oflScial  syllabus,  said: 
"Section  24  of  the  Code  of  Civil  Pro- 
cedure, which  declares  that  Vhen  a 
right  of  action  is  barred  by  the  pro- 
visions of  any  statute,  it  shall  be  un- 
available either  as  a  cause  of  action 
or  ground  of  defense,'  is  construed  to 
mean  that  a  barred  right  of  action 
cannot  be  used  as  a  set-off  or  counter- 
claim, or  for  the  purpose  of  obtaining 
affirmative  relief ;  but  not  to  apply  to 
matters  of  pure  defense." 

(e)  MMaHppi. 

Under  the  Mississippi  statute  (Code 
1906,  §  3117,  Code  1892,  S  2766a),  a 
defendant  may  Interpose  a  barred  de- 
mand as  a  set-off,  but  he  may  not 
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recover  any  excess  over  the  plaintiff's 

claim.  Feld  v.  Coleman  (1895)  72 
Miss.  645»  17  So.  378.  wherein  the 
court  said :  "By  our  Statute  of  Limita- 
tion, Code  1892,  §  2756a,  it  is  declared: 
•Ail  the  provisions  of  this  chapter 
shall  apply  to  the  case  of  any  debt  or 
demand  on  contract  alleged  by  way  of 
set-off  on  the  part  of  a  defendant;  and 
the  time  of  limitation  of  such  debt  or 
demand  shall  be  computed  in  like 
manner  as  if  an  action  had  been 
commenced  therefor  at  the  time  when 
the  plaintiff's  action  was  commenced; 
and  the  fact  that  a  set-off  is  barred 
shall  not  preclude  the  defendant  from 
using  it  as  such  if  he  held  it  against 
the  debt  sued  on  before  it  was  barred,' 
This  section  of  the  Code  deals  with  the 
Statute  of  Limitations  In  three 
aspects:  (1)  The  general  provisions 
of  the  chapter  provide  that  no  action 
shall  be  brought  after  the  right  is 
barred  by  the  statutory  period  appli- 
cable Ut  it  The  first  clause  of  this 
section,  treating  the  set-off  as  a  cross 
action,  applies  the  same  Statute  of 
Limitation  to  it  as  would  have  applied 
if  the  defendant  had  instituted  an 
original  action  thereon.  (2)  By  an- 
other section  of  the  Code  (§  687),  it 
is  provided  that.  If  the  set-off  pleaded 

.  by  the  defendant  shall  be  established 
by  him  to  an  amount  in  excess  of  the 
sum  found  to  be  due  to  the  plaintiff, 
the  defendant  shall  have  judgment 
against  the  plaintiff  for  such  excess. 
The  second  clause  of  §  2756a  suspends 
the  running  of  the  Statute  of  Limita- 
tions on  the  demand  of  the  defendant 
pleaded  by  him  as  a  set-off  In  that 
action,  from  the  time  when  the  plain- 
tiff's action  was  commenced.  Under 
this  clause,  a  defendant  whose  demand 
against  the  plaintiff  is  not  barred 
when  the  plaintiff's  action  is  com- 
menced, and  which,  but  for  the 
statute,  would  be  barred  when  pleaded 
as,  a  set-off,  is  given  the  right  to 
use  such   demand   defensively  and 

.  offensively  as  against  the  plaintiff. 
(3)  The  third  clause  of  this  section 
was  found  for  the  first  time  in  the 
Code  of  1880  (§  2687),  and  was  in- 
tended to  meet  the  precise  case  now 
presented — i.  e.,  cases  In  which,  per- 
sons having  mutual  and  subsisting 
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demands  against  each  other  which 
might  be  used  by  either  as  a  seirotl 
in  a  suit  brought  by  the  other,  the 
right  of  one  becomes  ba.rred  by  limita- 
tion, and  thereafter  the  other  sues 
upon  his  unbarred  claim.  In  such 
cases  the  right  of  the '  defendant  to 
interpose  his  demand,  though  barred, 
defensively,  is  preserved.  He  may  not 
recover  over  against  the  plaintiff  any 
excess  of  his  demand  above  that  of  the 
plaintiff,  but  may  defeat  any  recovery 
by  the  plaintiff." 

Where  the  defendant's  set-off  is  in 
excess  of  the  plaintiff's  claims  and  & 
judgment  for  the  excess  is  sought,  it 
is  incumbent  on  the  plaintiff  to  plead 
the  Statute  of  Limitations  against  the 
set-off  in  order  to  defeat  a  rezovery 
over  against  him,  although  the  plea  of 
the  statute  does  not  prevent  the  de- 
fendant from  using  his  set-off  as  a 
defense  for  an  amount  equal  to  that 
of  the  plaintiff's  claim.  Jordan  v. 
Holmes  (1912)  102  Miss.  487,  59  So. 
809. 

(t)  New  Mexico, 

Section  2927  of  the  Compiled  Laws 
of  New  Mexico,  which  was  §  14  of  the 
Act  of  1880,  provides  as  follows:  "A 
set-off  or  counterclaim  may  be  pleaded 
aa  a  defense  to  ai^  cause  of  action, 
notwithstanding  such  set-off  or 
counterclaim  may  be  barred  by  the 
provisions  of  this  act,  if  suth  set-off 
or  counterclaim  so  pleaded  was 
the  property  or  right  of  the  party 
pleading  the  same  at  the  time  it 
became  barred  and  at  the  time  of 
the  commencement  of  the  action,  and 
the  same  was  not  barred  at  the 
time  the  cause  of  action  sued  for 
accrued  or  originated;  but  no  judg- 
ment for  any  excess  of  such  set-off  or 
counterclaim  over  the  demand  of  the 
plaintiff  as  proved  shall  be  rendered 
in  favor  of  the  defendant."  See  Mann 
v.  Gordon  (1910)  16  N.  M.  662,  110 
Pac.  1043. 

The  Oklahoma  Code  (Laws  1906,  p. 
328,  Laws  1909,  §  5636,  Laws  1910, 
§  4746)  provides  that  a  set-off  or 
counterclaim  "shall  not  be  barred  by 
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the  Statutes  of  Limitation  until  the 
claim  of  the  plaintiff  is  bo  barred." 

InScrivner  v.  McClelland  (1918)  76 
Okla.  239,  182  Pac.  603,  the  court,  in 
an  ofllciai  ayllabua,  said:  "A  set-off 
ideaded  in  plaintiff's  petition  for  the 
purpose  of  liquidating  a  judgment  in 
favor  of  the  defendant  against  the 
plaintiff  is  not  barred  by  the  Statutes 
of  Limitation  until  the  demand  of  the 
defendant  is  barred." 

In  Mires  v.  Hogan  (1920)  79  Okla. 
233,  192  Pac.  811,  the  statute  was 
applied  to  permit  a  barred  counter- 
claim for  twice  the  amount  of  usurious 
interest  paid  to  be  asserted  in  an 
action  for  the  principal  debt. 

In  Clark  v.  Duncanson  (reported 
herewith)  ante,  316,  a  cross  petition 
seeking  to  cancel  a  tax  deed  in  an 
action  to  quiet  title  was  held  to  be  a 
counterclaim  within  the  statute. 

In  Cooper  v.  Gibson  (1918)  —  Okla. 
170  Pac.  220,  the  court  said :  *'It  is 
equally  clear  that  the  defense  at- 
tempted to  be  stated  in  the  pleading 
was  the  proper  subject  of  a  counter- 
claim under  §§  4745  and  4746,  Rev. 
Laws  1910,  inasmuch  as  the  counter- 
claim for  damages  attempted  to  be 
stated  arose  out  of  contract. — ^that  is. 
the  contract  of  exchange  of  property 
entered  into  between  these  parties, — 
and  resulted  from  a  breach  of  the 
obligation  of  such  contract  by  the 
plaintiff  in  error.  Mowatt  v.  Shidler, 
—  Okla.  — ,  168  Pac.  1169.  Under  the 
flection  of  the  statute  last  above  cited 
(S  4746),  the  counterclaim  is  not 
barred." 

And  in  Advance  Thresher  Co.  v. 
Doak  (1913)  36  Okla.  532,  129  Pac. 
736,  it  was  held  that  a  barred  claim 
for  the  conversion  of  threshing  ma- 
chinery was  available  against  notes 
given  for  its  purchase  price. 

In  Stauffer  v.  Campbell  (1911)  SO 
Okla.  76.  118  Pac.  391,  it  was  held  that 
a  claim  for  goods  sold  and  delivered, 
though  barred  by  limitations,  was 
available  as  a  counterclaim  in  an 
action  on  a  supersedeas  bond. 

Prior  to  the  enactment  of  the 
atatute  it  was  the  rule  that  a  claim 
baned  by  the  Statute  of  Limitations 
was  unavailable  as  a  set-off.  Richard- 
ion  T.  Penny  (1900)  10  Okla.  S2,  61 
16  AX.R^-22. 


Pac.  684;  McClure  v.  Johnson  (1898) 
10  Okla.  663.  65  Pac.  103. 

In  Theis  v.  Beaver  (1908)  22  Okla. 
833,  97  Pac.  973,  it  was  held  that  the 
statute  was  not  retroactive  and  did 
not  revive  a  set-off  already  barred  by 
8  former  statute. 

(h)  Vtah. 

In  Utah,  a  atatute  provides  that, 
where  cross  demands  exist,  they'shall 
be  deemed  compensated  so  far  as  they 
equal  each  other. 

In  Utah  Commercial  &  Sav.  Bank  V. 
Fox  (1911)  40  Utah,  205,  120  Pac.  840, 
the  court,  referring  to  that  statute, 
said:  "In  passing  upon  the  Statute  of 
Limitations  the  court  should  bear  in 
mind  the  fact  that  while  there  may  be 
claims  preferred  by  a  party  which  are 
barred  by  the  Statute  of  Limitations 
in  so  far  as  to  prevent  a  judgment  in 
his  favor,  yet,  in  so  far  as  to  permit 
him  to  have  such  claims  applied  as 
compensation  for,  or  as  a  set-off 
against,  his  adversary's  claims,  they 
may  not  be  barred,  under  the  pro- 
visions of  Comp.  Laws  1907,  §  2971." 
But  on  a  second  appeal  in  (1914)  44 
Utah,  323.  140  Pac.  660,  the  court, 
without  referring  to  the  statute  or  the 
previous  decision,  held  that  the 
counterclaim  in  question  was  not 
available  because  barred  by  limita- 
tions. 

8,  Barred  clotm  held  unavaflabto. 

(a)  Arkansas. 

In  Arkansas,  it  has  been  held  with- 
out reference,  to  the  statute  (Kirby's 
Dig.  1904,  §  5092)  making  a  barred 
debt  unavailable  as  a  counterclaim, 
that  a  counterclaim,  regarded  as  an 
affirmative  action,  is  not  available  if 
barred  by  the  Statute  of  Limitations. 
The  claim,  however,  was  held  to  be 
available  ad  a  defense  by  way  of  re- 
coupment. Stewart  v.  Simon  (1914) 
111  Ark.  368, 163  S.  W.  1136,  Ann.  Cas. 
1916A.  825.  And  see  HUGGINS  v. 
Smith  (reported  herewith)  ante,  323. 

The  foregoing  cases  are  also  ^et  out 
infra,  in  subd.  III.  . 

See  also  Camp  v.  Gullett  (1847)  7 
Ark.  524,  wherein  it  was  held  that  a 
set-off  which  appeared  on  its  face  to 
be  barred  by  the  Statute  of  Limita- 
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tions  could  not  be  excluded  on  motion 
until  it  appeared  that  the  defendant 
had  no  evidence  which  would  remove 
the  bar  of  the  statute. 

In  Georgia^  by  statute  (§  6673,  Parks 
Anno.  Code  1914),  the  Statute  of 
Limitations  applies  to  the  subject- 
matter  of  set-offs,  as  well  as  to  the 
plaintiffs  demand.  The  following 
cases  support  the  statutory  rule,  but 
no  mention  is  made  of  the  statute: 
Lankford  v.  Peterson  (1917)  21  Ga. 
App.  1,  93  S.  E.  499;  Brewer  v.  Grogan 
(1902)  116  Ga.  60,  42  S.  E.  626;  Sauls- 
bury  V.  Iverson  (1884)  73  Ga.  783; 
Finney  v.  Brumby  (1880)  64  Ga.  510. 

Thus,  in  Lankford  v.  Peterson, 
supra,  it  was  held  that,  where  usurious 
Interest  has  been  paid  and  applied  as 
such,  a  plea  of  set-off  for  its  recovery 
is  unavailable  when  the  claim  is 
barred  by  the  Statute  of  Limitations. 

To  the  same  effect,  see  Finney  v. 
Brumby,  supra. 

And  in  Saulsbury  v.  Iverson  (1884) 
73  Ga.  733,  an  action  to  set  aside  a 
mortgage,  it  was  held  that  a  debt 
barred  by  the  Statute  of  Limitations 
was  unavailable  as  a  set-off. 

In  Brewer  v.  Grogan  (1902)  116  Ga. 
60,  42  S.  E.  525,  the  court,  in  an 
official  syllabus,  said:  "Where  in  de- 
fense to  an  action  upon  a  promissory 
note  the  defendant  sets  up,  by  way  of 
set-off  (though  denominating  his  de- 
fense a  plea  of  payment) ,  open 
accounts  against  the  plaintiff,  which 
are  on  their  face  barred  by  the  Statute 
of  Limitations,  It  is  erroneous  to  over- 
rule a  demurrer  to  such  a  defense, 
presenting  the  point  that  the  same 
shows  on  its  face  that  the  defendant's 
alleged  cross  action  is  barred." 

And  see  Lee  v.  Lee  (1860)  81  Ga.  26, 
76  Am.  Dec.  681,  wherein  it  was  held 
that  a  demand,  barred  at  the  com- 
mencement of  the  plaintiff's  action, 
but  during  its  pendency  revived  by  a 
new  promise,  was  unavailable  as  a 
set-off. 

ThB  case  of  Brown  v.  Winship 
(1866)  20  Ga.  693,  decided,  apparently, 
prior  to  the  enactment  of  the  statute, 
is  in  harmony  with  the  statutory  rule, 
it  being  held  that  the  Statute  of  Limi- 


tations may  be  replied  to  a  plea  of  set- 
off. 

(o)  Maine. 
By  a  Maine  statute  (Rev.  Stat 
1903,  chap.  83,  S  106),  the  Statute  of 
Limitations  is  made  applicable  to  any 
debt  or  contract  filed  in  set-off  by  the 
defendant.  In  Nason  v,  McCulloch 
(1850)  31  Me.  158,  the  court,  denying 
the  allowance  of  a  barred  set-off,  said: 
"The  defendant  contends  that,  though 
his  account  was  barred  by  the  statute, 
he  had  the  right  to  prove  it,  so  far  as 
to  balance  and  defeat  the  note.  But 
such  a  distinction  would  operate  a 
r^eal  of  the  statute." 

(d)  MaaaaOiuaetta, 

In  Massachusetts,  the  statutes  ex- 
pressly recognize  the  validity  of  the 
defense  of  the  Statute  of  Limitations 
to  a  claim  of  set-off.  Tyler  v.  Boyce 
(1883)  185  Mass.  558;  Hunt  v.  Spauld- 
ing  (1836)  18  Pick.  62L 

Thus,  in  Tyler  Boyce,  snpra,  it 
was  held  that  a  barred  claim  for  board, 
care,  and  nursing  was  unavailable  as 
a  set-off  in  a  writ  of  entry  to  fore- 
close  a  mortgage. 

And  in  Hunt  v.  Spaulding,  supra, 
it  was  held  that  the  filing  of  notes  as 
a  set-off  was  to  be  considered  as  the 
bringing  of  an  action  on  them,  and 
that  those  which  were  barred  by  the 
Statute  of  Limitations  were  unavail- 
able in  redaction  of  the  plaintiff's 
claim. 

In  Michigan,  it  is  provided  that  the 
Statute  of  Limitations  shall  apply  to 
the  case  of  any  debt  or  contract 
alleged  by  way  of  set-off  "on  the  part 
of  a  defendant;  and  the  time  of  the 
limitation  of  such  debt  shall  be  com- 
puted in  like  manner  as  If  an  action 
had  been  commenced  therefor  at  the 
time  when  the  plaintiff's  action  was 
commenced,  provided  such  debt  or 
contract  would  have  been  barred,  ac- 
cording to  law,  before  the  accruing  of 
the  claim  or  demand  upon  which  such 
defendant  is  sued."  2  How,  Stat.  | 
8731;  5  How.  SUt.  2d  ed.  §  14,168. 

"Under  the  terms  of  this  statute,  the 
claim  of  defendant  is  barred  if  the 
period  of  limitation  had  run  against  it 
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before  the  accruinff  of  the  cause  of 
action  npon  which  the  plaintiff  bringa 
iDit»  and  not  otherwise."  Busch  v. 
Wilcox  (1896)  106  Mich.  614,  64  K.  W. 

In  Eincade  v.  Peck  (1916)  198  Mich. 
207,  169  N.  W.  480,  it  was  held  that 
a  eUim  for  money  loaned  to  the  plain- 
tiff was  unavailable  as  a  set-off  in  an 
action  on  a  promissory  note,  it 
appearing  that  the  set-off  was  barred 
the  Statute  of  Limitations. 

(f)  y«w  Jeraeif, 

In  New  Jersey,  the  Statute  of  Limi- 
tations applies  to  any  debt  on  single 
contract  alleged  by  way  of  set-off  on 
the  part  of  the  defendant.  8  N.  J. 
Comp.  Stat.  p.  8168,  §  12. 

In  Nolin  t.  Blackwell  (1865)  31 
N.  J.  L.  170.  86  Am.  Dec.  206,  it  was 
held  that  tho  Statute  of  Limitations 
applies  as  well  to  a  demand  attempted 
to  be  set  off,  as  to  one  on  which  an 
action  is  brought. 

(a)  Sew  TorJc. 

The  New  York  Code  of  Civil  Pro- 
cedure, S  897,  provides  that  "a  cause 
of  actton,  upon  which  an  action  can- 
not be  maintained  as  prescribed  in 
this  title  [limitations  of  actions  other 
than  for  the  recovery  of  real  property] 
cannot  be  effectually  interposed  as  a 
defense  or  counterclaim." 

In  De  Lavallette  v.  Wendt  (1879)  76 
N.  Y.  579,  31  Am.  Rep.  494,  the  defend- 
ant attempted  to  set  up  a  counterclaim. 
The  court  said:  "There  could  be  no 
recovery  by  the  defendant,  or  set-off 
in  his  favor,  arising  out  of  the  instru- 
ment put  in  evidence  by  him,  dated 
November  3,  1866;  for  if  it  is  to  be 
regarded  as  a  note  or  duebill,  payable 
on  demand,  the  Statute  of  Limitations 
had  completely  barred  it  at  the  time 
of  the  commencement  of  this  action." 

Compare  Herbert  v.  Day  (1884)  83 
Han.  461,  15  Abb.  N.  C.  172,  and 
Campbell  v.  Hughes  (1893)  73  Hun, 
14, 25  N.  Y.  Supp.  1021,  wherein  it  was 
held  that  a  counterclaim  arising  out 
of  the  contract  sued  on  may  be  as- 
serted^ though  limitations  have  run 
againat  It  as  an  independent  cause  of 
ution. 

The  following  eases  were  decided 
prior  to  tlie  enactment  of  the  Code; 


In  Mann  v.  Palmer  (1866)  8  Abb.  App. 
Dec.  162,  2  Keyes,  177,  the  court  said: 
"Two  questions  are  raised  on  the  de- 
fendant's appeal:  First,  whether  the 
note  of  $1,600  given  by  William  W. 
Mann  to  Palmer  should  have  been 
allowed  as  an  offset  against  plaintiff's 
claims.  The  referee  rejected  It  on  the 
ground  that  it  was  barred  by  the 
Statqte  of  Limitations.  The  plaintiff 
had  not  pleaded  the  statute  in  reply. 
'But,  as  this  note  was  not  a  counter- 
claim within  the  Code,  no  reply  was 
necessary.  It  was  a  demand  against  a 
third  party,  the  plaintiff's  assignor, 
and  not  against  the  plaintiff,  and  it 
did  not  grow  out  of  the  transactions 
out  of  which  tills  suit  arose  so  that  it 
was  connected  with  the  subject-matter 
of  the  action,  or  the  accounts  between 
the  parties,  in  any  sense.  It  was,  as 
the  referee  found,  a  demand  for  money 
lent,  quite  outside  of  the  land  toans- 
actions,  and  no  Judgment  could  have 
been  rendered  upon  It  against  the 
plaintiff.  The  Code.  §  150,  defines  a 
counterclaim  as  a  demand  existing  in 
favor  of  a  defendant,  and  against  a 
plaintiff,  between  whom  a  several 
judgment  might  be  had  in  the  action, 
and  a  reply  is  not  necessary  where  the 
alleged  offset  is  not  within  this  defini- 
tion. The  referee  was,  therefore, 
right  in  holding  that  the  Statute  of 
Limitations  was  a  bar  to  any  right  of 
action  on  this  note."  And  in  Williams 
V.  Willis  (1873)  15  Abb.  Pr.  N.  S.  11, 
it  was  held  that,  where  a  counterclaim 
constitutes  a  cause  of  action  against  a 
party,  the  lapse  of  time  is  not  a  bar 
unless  the  party  chooses  to  make  it  so, 
and  pleads  it 

r/J.  BeooHfWiant. 

The  defense  of  recoupment  exists  as 
long  as  the  plaintiff's  cause  of  action 
exists  and  may  be  asserted,  though 
the  claim  as  an  independent  cause  of 
action  is  barred  by  limitations. 

United  States. — Williams  v.  Neely 
(1904)  69  L.R.A.  232,  67  C.  C.  A.  171, 
134  Fed.  1. 

Alabama.— Harton  v.  Belcher  (1916) 
195  Ala.  186,  70  So.  141.  See  r.'.so 
Conner  v.  Smith  (1889)  88  Ala.  300,  7 
So.  160. 

Arknnaae.— Stewart  v.  Simon  (1914) 
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Cas.  1916A,  825.  And  see  HUGGINS  v. 
Smith  (reported  herewith)  ante.  328. 

Connecticut. — Beecher  v.  Baldwin 
(1887)  55  Conn.  419,  3  Am.  St.  Rep.  57, 
12  Atl.  401. 

Georgia. — Morrow  v.  Hanson  (1851) 
9  Ga.  398.  54  Am.  Dec.  346. 

Minnesota. — C.  Aultman  &  Go.  v. 
Torrey  (1893)  65  Minn.  492,  67  N.  W. 
211. 

Nebraska.  —  Kaup  v.  SchinstoclT 
(1910)  88  Neb.  95,  129  N.  W.  134. 

In  Stewart  v.  Simon  (Ark.)  supra, 
it  was  held  that  a  counterclaim 
for  unliquidated  damages  arising 
from  te  breach  of .  the  contract, 
in  connection  with  which  the  note 
sued  on  was  given,  while  barred 
by  the  Statute  of  Limitations  if  re- 
garded as  an  affirmative  action,  was 
nevertheless  available  by  way  of  re- 
coupment. 

And  in  C.  Aultman  &  Co.  v.  Torrey 
(Minn.)  supra,  it  was  held  that  a 
breach  of  warranty  was  available  by 
way  of  recoupment  against  the  pur- 
chase price,  irrespective  of  the  bar  of 
the  Statute  of  Limitations. 

In  Morrow  v.  Hanson  (Ga.)  supra, 
the  court  said:  "The  only  point  in 
this  case  is  whether,  in  a  suit  upon  a 
promissory  note  by  the  plaintiff,  the 
defendanj;  may  show,  by  way  of  de- 
fense, a  warranty  of  the  property  for 
which  the  note  was  given,  and  that 
the  consideration  had  totally  failed, 
the  warranty  being  by  parol,  and  more 
than  four  years  having  elapsed  from 
the  time  of  making  such  parol  war- 
ranty. The  general  rule  of  law  is 
that  where  there  is  a  total  failure 
of  the  consideration,  and  the  de- 
fendant has  derived  no  benefit  from 
the  contract,  or  none  beyond  the 
amount  of  money  which  he  has 
already  advanced,  such  total  fail- 
ure of  consideration  may  be  shown  in 
bar  of  the  action.  ...  So  long  as 
the  plaintiff  has  the  legal  right  to  sue 
the  defendant,  he  may  defend  himself 
by  showing,  he  has  no  cause  of  action 
against  him.  The  note  of  the  plaintiff 
imports  a  consideration  on  its  face; 
but  it  is  competent  for  the  defendant 
to  show,  either  that  there  was  no  con- 
sideration, or  that  the  consideration 


failed ;  in  other  words,  that  the  plain- 
tiff has  no  cause  of  action  against 
him;  and  it  is  not  competent  for  the 
plaintiff  to  insist  upon  the  Statute  of 
Limitations  in  order  to  avoid  the  de- 
fendant's defense,  when  he  is  seeking 
to  enforce  the  contract  against  him. 
So  long  as  the  plaintiff  has  the  legal 
right  to  sue  on  the  contract,  the  de- 
fendant has  the  correlative  right  to  de- 
fend  it." 

In  .Williams  v.  Neely  (Fed.)  supra, 
it  was  held  that  a  claim  of  recoup- 
ment for  breach  of  warranty  asserted 
in  an  action  on  a  note  for  the  purchase 
price  of  real  estate  was  available 
though  the  cause  of  action  on  the  cov- 
enant was  barred  by  the  Statute  of 
Limitations.    The  court  said:  "Con- 
ceding, without  deciding,  that  the  bar 
of  the  statute  had  fallen  upon  the 
action  on  this  covenant  before  thii 
suit  was  instituted,  that  fact  is  not 
fatal  to  the  defense  of  the  complain- 
ants, nor  to  this  suit  to  enforce  it 
That  defense,  as  we  have  seen,  is  not 
set-off  or  counterclaim,  but  an  equita- 
ble reason  why  the  amount  payable 
by  the  terms  of  the  note  should  be 
reduced.    It  is  reduction.    \t  ia  that 
because  the  consideration  of  the  note 
failed  in  part,  and  because  the  condi- 
tion subsequent  that  the  covenant 
against  encumbrances  should  be  kept 
was  not  fulfilled,  the  full  amount  of 
the  note  ought  not  to  be  paid.  This 
defense  attaches  to  and  inheres  in  the 
note  itself,  and,  while  the  cause  of 
action  upon  that  obligation  survives, 
the  defense  lives  and  runs  with  it. 
The  defense  of  reduction  or  recoup- 
ment, which  arises  out  of  the  same 
transaction  as  the  note  or  claim,  sur- 
vives as  long  as  the  cause  of  action 
upon  the  note  or  claim  exists,  although 
an  affirmative  action  upon  the  subject 
of  it  may  be  barred  by  the  Statute  of 
Limitations." 

So,  in  Harton  v.  Blecher  (Ala.) 
supra,  wherein  the  defendant  pleaded 
fraud  in  defense  of  an  action  on  a  note 
for  the  purchase  price  of  timberlands, 
the  court  said:  "Defendant's  claim 
sprang  out  of  the  contract  between  the 
parties  and  affected  the  considera- 
tions moving  between  them;  it  ran 
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with  the  contract,  0»to  speak,  and  bo 
far,  at  least,  aa  it  went  to  the  con- 
itdeixtion,  as  it  did  in  the  case  here, 
defendant  might  rely  on  it  without 
retard  to  the  Statute  of  Limitation. 
So  Umg  as  the  contract,  upon  a  breach 
of  which  the  claim  is  predicated,  sub- 
sistB  and  may  be  enforced,  the  claim 
itself  may  be  pleaded,  in  reduction,  at 
lust,  of  the  demand  on  the  contract; 
and  this  notwithstanding  the  matter 
of  recoupment,  independently  con- 
sidered, may  be  barred  not  only  when 
it  is  pleaded,  but  also  when  the  right 
of  action  against  which  it  is  asserted 
iccraed."  See  to  the  same  effect,  Kaup 
T.  Schinstock  (Nebb)  supra. 

Similarly,  in  Beecher  v.  Baldwin 
fConn.)  supra,  it  was  held  that  a 
defendant,  sued  on  a  covenant  of 
warranty,  may  plead  in  recoupment, 
notes  given  for  the  purchase  price, 
ahhongh  the  set-off,  as  an  independent 
action,  is  barred  by  the  Statute  of 
Limitations. 

See  also  Conner  v.  Smith  (Ala.) 
supra,  wherein  the  court,  in  holding 
that  the  claim  aet  up  by  way  of  recoup- 
ment was  not  barred,  remarlced  that  a 
dain  for  damages,  the  result  of  the 
act  of  the  mortgagee  in  defeating  the 
mortgagor's  right  of  election  to  pur- 
chase certain  personalty,  was  avail- 
able by  way  of  recoupment,  irreapec- 
tire  of  the  Statute  of  Limitations. 

IT,  Set-off  againat  heir  or  legatee. 

a.  Flete  Otmi  barrsd  rtolm  te  avaOahlm. 

In  some  jurisdictions  the  view  is' 
taken  that  a  debt  due  the  estate  by  a 
legatee  or  distributee  may  be  set  off 
against  his  legacy  .or  distributive 
■hare,  though  it  is  barred  by  .the 
Statute  of  Limitations. 

Alabama.— Noble  v.  Tait  (1903)  140 
AU.  469,  37  So.  278. 

bdlana. — Holmes  v.  McPheeters 
(1898)  149  Ind.  687.  49  N.  E.  452. 

Iowt.-_Garrett  v.  Pierson  (1870)  29 
Iowa,  304. 

KansaE.— Holden  v.  Spier  (1902)  65 
Kan.  412,  70  Pac.  348;  Wilson  v. 
Channel!  (1918)  102  Kan.  793. 1  A.LJl. 
987.  175  Pac.  95. 

I^vWana. — Shipwith's  Succession 
(I860)  16  La.  Ann.  209. 

New  Tork^Re  Timerson  (1903)  39 


Misc.  676,  80  N.  Y.  Supp.  689;  Re 
Bogart  (1882)  28  Hun,  466. 

South  •  Carolina. — Ex  parte  Wilson 
(1909)  84  S.  C.  444,  66  S.E.  676. 

Vermomt— Tinkham  v.  Smith  (1884) 
66  Vt.  187. 

England. — Courtenay  v.  Williams 
(1844)  3  Hare,  639,  67  Eng.  Reprint, 
494,  13  L.  J.  Ch.  N.  S.  461,  8  Jur.  844; 
Coates  V.  Coates  (1864)  33  Beav.  24^ 
55  Eng.  Reprint,  363,  33  L.  J.  Gh.  N.  S. 
448, 10  Jur.  N.  S.  682,  9  L.  T.  N.  S.  796. 
12  Week.  Rep.  684;  Rose  v.  Gould 
(1862)  15  Beav.  189.  61  Eng.  Reprint, 
509,  21  L.  J.  Ch.  N,  S.  360;  White  v. 
Cordwell  (1878  )  44  L.  J.  Ch.  N.  S.  746, 
L  R.  20  Eq.  644,  23  Week.  Rep.  826. 

In  Holmes  v.  McPheeters  ( Ind.) 
supra,  it  was  held  that  the  Statute  of 
Limitations  could  not  be  successfully 
interposed  by  an  heir  to  defeat  the 
administrator's  equitable  right  to 
apply  a  part  of  the  heir's  share  of  the 
estate  in  payment  of  a  note  due  the 
estate.  The  court  said:  "This  right  is 
not  one  of  set-off,  but  is  founded  on 
the  principle  that  the  administrator 
or  executor  has  a«  equitable  lien  on 
the  share  of  the  distributee,  or  legatee, 
until  the  latter  has  discharged  the 
obligation  which  he  owes  to  the  estate. 
The  heir  or  legatee,  as  the  authorities 
affirm,  is  not,  in  accordance  with 
justice  or  good  conscience,  entitled  to 
be  awarded  and  receive  his  share  as 
long  as  he  is  a  debtor  to  the  estate 
and  thereby  has  in  his  own  hands  a 
part  of  the  fund  upon  which  the  pay- 
ment of  his  own  share  and  the  shares 
of  others  depend.  To  allow  a  distribu- 
tee to  receive  his  share  of  the  fund  in 
the  hands  of  the  administrator  for 
distribution,  while  the  former  is  in  de- 
fault in  the  payment  and  discharge  of 
his  own  obligations  to  the  estate, 
would  serve  to  diminish  the  fund,  and 
result,  perhaps,  to  the  prejudice  of 
others.  By  permitting  the  distributee 
to  receive  his  share,  while  he  retains 
a  part  of  the  fund  in  his  own  hands, 
out  of  which  his  share  ought  to  be 
paid,  might  and  frequently  would 
result  in  awarding  to  him  a  portion  of 
the  fund  greater  than  that  received  by 
other  equally  entitled  distributees. 
These  principles,  in  reason,  do  and 
must  apply  when  the  recovery  of  the 
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debt  which  the  distributee  owes  to  the 
estate  is  barred  by  the  Statute  of 
Limitation.  The  Statute  of  Limitation 
is  one  of  repose,  and  is  only  a  bar  to 
the  remedy,  and  not  to  the  debt  itself, 
simply  leaving  it  unpaid  without  any 
legal  remedy  on  tiie  part  of  the 
creditor  to  enforce  its  payment  by  suit, 
in  the  event  the  debtor  relies  on  the 
statute  as  a  defense.  Measured,  how- 
ever, by  a  moral  standard,  and  one  in 
accord  with  good  conscience,  the 
debtor  is  still  under  an  obligation  to 
pay  his  debt,  although  a  recovery 
thereon  under  the  law  may  be  barred 
by  the  lapse  of  time.  The  statutes  of 
this  state  recognize  the  right  of  a 
party  to  enforce  a  set-off  against  a 
cause  of  action,  although  a  recovery 
upon  the  debt  upon  which  the  set-off 
is  bas^d  is  barred  by  limitation. 
Bums's  Rev.  Stat.  1894,  §  870  (Rev. 
Stat.  1881,  367)." 

In  Garrett  v.  Pierson  (Iowa)  supra, 
the  court  said:  "We  are  unable  to  con- 
cur with  the  court  below  in  the  view 
that  the  evidence  was  sufficient  to 
deprive  defendant  (f  his  defense  of 
the  Statute  of  Limitations.  The 
remedy  sought  in  the  chancery  action 
against  defendant  is  not  a  judgment 
for  money  paid  by  the  estate  on  his 
account.  It  cannot  in  truth  be  said 
that  tiie  chancery  proceeding  Is  an 
action  upon  the  claim  which  is  the 
foundation  of  this  suit.  The  claim 
may  be  barred  by  the  statute,  and  yet 
be  properly  set  up  as  a  claim  against 
defendant  in  settling  his  distributive 
share  of  the  estate.  It  may,  as  we  con- 
ceive, be  taken  into  consideration  in 
settling  the  estate,  yet  could  not,  on 
account  of  the  statute,  be  enforced  in 
a  suit  at  law.  If  the  object  of  the 
chancery  suit  were  to  enforce  the  pay- 
ment of  the  claim  to  the  estate,  and 
there  were  no  other  objections  there- 
to, the  district  court's  view  would 
probably  be  correct,  but  as  the 
chancery  proceeding  is  in  no  sense  an 
action  on  the  claim,  we  are  utterly  un- 
able to  see  how  it  can  prevent  the 
statute  running.** 

h.  View  that  barred  claim  i»  imavail- 
ahle. 

In  other  Jurisdictions  it  is  held  that 


a  debt  due  ^  estate  by  a  legatee  or 
distributee  is  unavailable  as  a  set-off, 
if  it  is  barred  by  the  Statute  of  Limitar 

tions. 

California.— Re  Schaeffer  (1921)  — 
Cal.  App.  — ,  200  Pac.  608. 

lUinoia.— Hesley  v.  Shaw  (1906) 
120  111.  App.  92. 

Maine;— Holt  Llbby  (1888)  80  He. 
329,  14  Atl.  201. 

Maryland.  —  Watkins  v.  Harwood 
(1830)  2  Gill  &  J.  807. 

Bfasaachusetts. — Allen  v.  Edward 
(1883)  136  Mass.  138;  Lovell  t. 
Nelson  (1866)  11  Allen,  101,  87  Am. 
Dec.  706. 

Nebraska^Boden  v.  Mier  (1904)  71 
Neb.  191,  98  N.  W.  701. 

Ohio.— Harrod  v.  Carder  (1888)  S 
Ohio  C.  C.  479,  2  Ohio  C.  D.  274. 

Pennsylvania.  —  Milne's  Appeal 
(1882)  99  Fa.  483;  Reed  v.  MarshaU 
(1879)  90  Pa.  346;  Re  Murtay  (1870) 
2  Pearson,  473;  Drysdale*s  Appeal 
(1860)  14  Pa.  531;  Levering  v.  Ritten- 
house  (1838)  4  Whart  180. 

Tmnessee.  —  Richardson  v.  Keel 
(1882)  9  Lea,  74. 

In  Holt  V.  Libby  (Me.)  supra,  the 
court  said:  "It  is  a  general  rule  in 
the  settlement  of  legacies  by  an  execu- 
tor that  he  may  retain  the  legacy,— 
the  whole  or  a  sufficient  portion, — ^in 
satisfaction  of  the  legatee's  debt  to 
the  estate,  if  the  testator  does  not 
indicate,  either  in  the  terms  of  the 
bequest  or  in  other  parts  of  the  will, 
that  it  shall  be  otherwise.  This  is  the 
rule,  both  in  law  and  equity.  The 
English  practice  goes  further,  and 
allows  the  rule  to  prevail,  on  the  idea 
of  lien,  as  to  debts  which  have  become 
ban%d  by  the  Siatute  of  Limitations. 
.  .  .  But  a  legacy  was  recoverable 
in  England,  in  the  day  of  the  authori- 
ties cited,  only  in  chancery.  The  same 
rule  of  equitable  set-off  prevails  in 
that  country,  not  only  as  to  legacies, 
but  also  as  to  the  share  of  one  entitled 
as  next  of  kin  in  the  estate  of  an  intes- 
tate. .  .  .  This  doctrine  cannot  be 
applicable  in  this  state,  and  in  most  of 
the  states,  where  a  legacy  is  made 
statute,  if  not  by  ancient  practice,  a 
legal  claim.  With  us  it  is  a  distinct 
and  independent  legal  claim.  The 
estate  is  just.as  much  of  a  debtor  to 
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the  indebted  leiratee  as  the  legatee  ia 
to  the  estate.  Each  has  a  legal  right 
and  rem^y.  And  a  statute-barred 
debt  ia  no  more  recoverable  by  an 
estate  than  by  any  other  creditor.  To 
our  minda,  tUa  la  the  better  doctrine. 
Obeerration  leads  ns  to  believe  that  a 
testator  Is  more  likely  to  intend  to 
remit  than  to  collect  such  debts,  when 
nothing  is  declared  of  them  by  him  in 
his  will — especially  debts  against  his 
children  and  relatives.  In  many  in- 
stances, such  claims  are  covered  by 
*  the  dost  of  time  and  forgotten,  though 
found  by  executors  after  the  death  of 
tiietestators.  In  many  other  instances, 
the  advances  are  intended  as  benefac- 
tions and  gifts,  conditioned  upon  some 
onforeseen  circumstance  arising  to 
make  it  expedient  to  regard  them  as 
debts." 

In  Watkina  v.  Harwood  (Md.) 
snpra,  it  was  said:  *'By  the  Act  of 
1716,  chap.  23,  the  Act  of  limitations 
of  this  state,  the  recovery  of  a  debt 
due  by  specialty  is  barred  after  a 
lapse  of  twelve  years.  This  is  claimed 
as  a  mere  debt,  by  way  of  set-oflF 
asrainst  the  distributive  share  of  the 
appellant,  and  the  mortgage  is  offered 
as  evidence  of  that  debt;  and  the 
qnestion  is  whether  the  Act  of  Limita- 


tions ought  to  have  been  allowed.  It 
is  a  settled  principle  that  chancery 
follows  the  law ;  and,  acting  in 
obedience  to  the  statute,  the  plea  of 
limitations  is  as  available  in  equity  as 
at  law»  in  relation  to  the  same  subject- 
matter.  Here,  the  subject-matter  is  a 
debt  of  sixteen  or  seventeen  years' 
standing  (with  no  recognition  of  it 
during  the  whole  of  that  time)  that  is 
claimed  to  be  allowed  as  such  in  the 
statement  of  the  account  by  the 
auditor,  an  action  for  the  recovery  of 
which,  in  a  court  of  law,  on  the  cove- 
nant in  the  mortgage,  would  be  barred 
by  the  Act  of  Limitations.  And  jne 
tiiink  equally  barred  in  chancery,  and 
that  the  plea  of  the  appellant  ought  to 
have  been  allowed.  The  decree  of  the 
chancellor,  therefore,  so  far  as  it  dis- 
allows the  plea  of  the  Act  of  Limita- 
tions by  the  appellant,  is  reversed." 

In  Harrod  v.  Carder  (Ohio)  supra, 
the  court  said:  "The  right  of  action 
upon  the  notes  set  out  in  the  answer 
having  been  barred  in  the  lifetime  of 
defendant  in  error's  intestate,  such 
notes  are  not  available  by  way  of  set* 
off,  the  plea  of  which  is  in  the  nature 
of  a  cross  action.  If  an  action  could 
not  be  maintained  tiiereon,  they  can- 
not be  set  off.  A.  S.  M. 


LEWIS  H.  BLACELEDGE  et  al.,  Interveners, 

V. 

FABMEBSr  INDEPENDENT  TELEPHONE  COMPANY  OP  EED 

CLOUD,  Appt, 
and 

LINCOLN  TELEPHONE  &  TELEGRAPH  COMPANY. 

VebratHea  S«pr0me  CourC— February  88,  1021, 
(—  Neb.  — >  181  N.  W.  709.) 

IMephones  —  division  of  business  —  validity. 

1.  Where  the  railway  commission,  as  a  condition  of  an  order  requiring 
ttie  physical  connection  of  two  companies,  directs  that  the  two  companies 
shall  divide  all  new  business,  in  such  proportions  that  the  relation  in  size 
of  ttie  one  company  to  the  other  shall  not  change,  but  shall  be  continuously 
maintained  so  long  as  the  order  of  exchange  of  service  shall  operate,  the 
right  of  either  company  to  accept  as.  subscribers  all  who  BhaXl  apply  in 

Headnotes  by  Flansbubo,  J.  • 
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the  territory  covered  by  their  system  is  denied,  and  the  effect  of  such  order 
is  to  talte  the  company's  property  without  due  process  oi  law. 
[See  note  on  this  question  beginning  on  page  S62.] 

such  connections  when  public  con- 
venience and  necessity  require,  pro- 
vided t^at  the  company  rpquired  to 
render  the  service  will  receive  proper 


—  physical  connection  —  scope  of  re- 
quirement. 

2.  The  statute  requiring  physical 
connections  to  be  made  between  tele- 
phone companies  (Rev.  Stat.  1913,  §S 
7414.  7417)  applies  to  companies  op- 
erating "trunk  and  toll"  lines,  and 
contemplates  only  the  forwarding  of 
messages  when  such  lines  are  used. 
Public  service  commission  —  power 

over  telephones. 

3.  The  railway  commission  is,  by 
the  Constitution,  given  plenary  pow- 
er'to  regulate  and  control  telephone 
companies  which  are  operated  as  pub- 
lic utilities,  but  such  powers  are  sub- 
ject to  the  general  constitutional  lim- 
itations and  subject  to  whatever 
specific  legislation  is  enacted  provid- 
ing the  manner  and  limit  and  extent 
that  the  power  shall  be  exercised. 
~-r  physical  connection  of  telephones. 

4.  Though  at  common  law  such 
public  utilities  could  not  be  required 
to  mi^e  physical  connections  of  their 
telephone  systems,  the  legislature  or 
the  railway  commission  may  order 


compensation  for  the  additional  serv- 
ice which  it  renders,  and  that  such 
conditions  are  imposed  as  will  protect 
such  company  in  its  individual  man- 
agement and  control  of  its  own 
property,  and  that  the  order  does  not 
so  operate  as  to  create  or  allow  of 
such  discriminatory  conditions  as  will 
cause  injury  to  the  company  con- 
cerned. 

[See  26  R.  C.  L.  619;  see  also  note 

in  11  A.1*R.  1204.] 

Courts  —  power  over  order  requiring 
exchange  of  telephone  business. 
5.  A  regulation  requiring  the  ex- 
change of  service  between  telephone 
companies  is  legislative  in  character 
and  cannot  be  modified*  but  must  be 
eitner  approved  or  set  aside  by  the 
courts,  except,  however,  such  por- 
tions as  are  distinctly  separable  may 
be  sustained  or  annulled  as  separate 
and  Independent  regulations. 


Appeal  by  applicant  from  an  order  of  the  State  Railway  Commission 
requiring  physical  connection  between  it  and  the  Lincoln  Company  for  the 
exchange  of  local  service,  and  requiring  the  division  of  new  business  be- 
tween them,  in  a  proceeding  in  which  certain  parties  intervened  for  the 
re-establishment  of  long-distance  service  by  the  Lincoln  company.  Re- 
versed, 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Howard  S.  Foe,  Stiner  &    219  U.  S.  270,  55  L.  ed.  213,  31  Sup. 


Boslaugh,  and  W.  M.  Whelan,  for  ap- 
pellant :  ■ 

The  legislature  is  the  sole  judge  as 
to  when  and  how  the  police  power  of 
the  state  is  to  be  exercised. 

State  V.  Drayton,  82  Neb.  254,  23 
L.R.A.(N.S.)  1287,  130  Am.  St.  Rep. 
€71,  117  N.  W.  768;  West  Point 
Water  Power  &  Land  Improv.  Co.  v. 
State,  49  Neb.  218,  66  N.  W.  6;  Dinuz- 
zo  V.  State,  85  Neb.  351,  29  L.R.A, 
(N.S.)  417,  123  N.  W.  309;  Sanders  v. 
State,  34  Neb.  872,  52  N.  W.  721; 
Adams  v.  Weisberger,  62  Neb.  325,  87 
N.  W.  16;  Chicago.  B.  &  Q.  R.  Co.  v. 
State,  47  Neb.  549,  41  L.R.A.  481,  53 
Am.  St.  Rep.  557,  66  N.  W.  624;  Mug- 
ler  V.  Kansas,  123  U.  S.  623.  31  L.  ed. 
205,  8  Sup.  Ct.  Rep.  273;  Lawton  v. 
Steele,  152  U.  S.  133,  38  L.  ed.  385,  14 
Sup,  Ct  Kep.  499;  House  v.  Mayes, 


Ct.  Rep.  234;  People  v.  Johnson,  288 
111.  442,  4  A.L.R.  1^5,  123  N.  E.  543; 
Equitable  Loan  &  Secur.  Co.  v.  Ld- 
wardsville,  143  Ala.  182,  111  Am.  St 
Rep.  34,  38  So.  1016;  Missouri  &  N.  A 
R.  Co.  V.  State,  92  Ark.  1,  31  L.R.A 
(N.S.)  861,  136  Am.  St  Rep.  164,  121 
So.  930;  6  R.  G.  L.  186  et  seq;  8  Gyc. 
865  et  seq. 

The  legislature  of  Nebraska  has 
not  provided  for  physical  connection 
of  competing  telephone  companies, 
except  as  to  long-distance  or  toll  serv- 
ice. Any  other  construction  of  the 
Act  of  1913  renders  it  void. 

State  ex  rel.  Douglas  v.  McShane,  93 
Neb.  46,  139  N.  W.  850;  McShane  v. 
State,  93  Neb.  54,  139  N.  W.  852;  State 
ex  rel.  Graham  v.  Tibbets,  52  Neb. 
228,  66  Am.  St.  Rep.  492,  71 'N.  W. 
990  J  State  v.  Burlington  &  M.  River 
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R.  Co.  60  Neb.  741,  84  N.  W.  254; 
Haverly  v.  State,  63  Neb.  83,  88  N. 
W.  171 ;  Union  P.  R.  Co.  v.  Sprague.  69 
Neb.  48,  95  N.  W.  46. 

The  regulation  of  public  utilitieB  is 
an  exercise  of  the  police  power  of  the 
state.  Physical  connection  between 
two  competing  teleph'one  companies 
is  a  privilege  to  be  created  only  as  a 
result  of  a  private  contract,  or  in 
obedience  to  some  constitutional  or 
statutory  requirement. 

Pond,  Public  Utilities,  art.  665,  p. 
631;  Pacific  Teleph.  &  Teleg.  Co.  v. 
Eshleman,  166  Cal.  640,  50  L.R.A. 
(N.S.)  6  2,  137  Pac.  1119,  Ann.  Cas. 
19I5C,  822;  Home  Teleph.  Co.  v.  Peo- 
ple's Teleph.  &  Teleg.  Co.  125  Tenn. 
270,  43  L.R.A.(N.S.)  550,  141  S.  W. 
846;  State  ex  rel.  Goodwine  v.  Cad- 
vallader.  172  Ind.  619,  87  N.  E.  644/ 
89  N.  E.  319;  Pacific  Teleph.  &  Teleg. 
Co.  V.  Anderson,  196  Fed.  699;  Bill- 
ings Mut.  Teleph.  Co.  t.  Rocky  Moun- 
tain Bell  Teleph.  Go.  156  Fed.  207; 
State  ex  rel.  Public  Service  Commia- 
sioD  T.  Skagit  River  Teleph.  &  Teleg. 
Co.  85  Wash.  29,  P.U.R.1915C,  902,  147 
Pac.  885,  151  Pac.  1122,  89  Wash.  625, 
P.U.R.1916C,  590,  155  Pac.  144. 

The  leading  and  authoritative  de- 
cisions involving  the  physical  connec- 
tion of  competing  public  utilities  re- 
sult from  constitutional  or  statutory 
provisions,  providing  for  such  com- 
pulsory physical  connection. 

Wisconsin  Teleph.  Co.  v.  Railroad 
Commission,  162  Wis.  383,  L.R.A. 
1916E,  748,  P.U.R.1916D,  212,  156  N. 
W.  614;  Home  Teleph.  Co.  v.  People's 
Teleph.  &  Teleg.  Co.  125  Tenn.  270,  43 
LR.A.(N.S.)  550,  141  S.  W.  845; 
Southwestern  Teleg.  &  Teleph.  Co.  v. 
State.  —  Tex;  Civ.  App.  — ,  150  S.  W. 
604;  Milbank  v.  Dakota  Cent  Teleph, 
Co.  37  S.  D.  504,  P,U.R.1916F,  562,  159 
N.  W.  99;  Michigan  State  Teleph.  Co. 
T.  Michigan  R.  Commission.  193  Mich. 
616.  P.U.R.1917C,  355,  161  N.  W.  240; 
Michigan  C.  R.  Co.  v.  Michigan  R. 
Commission,  236  U.  S,  615,  69  L.  ed. 
750.  P,U.R.1916C,  263,  35  Sup.  Ct.  Rep. 
422;  Grand  Trunk  R.  Co.  v.  Michigan 
R.  Commission.  231  U.  S.  457.  58  L.  ed. 
310,  34  Sup.  Ct.  Rep.  152;  Wisconsin, 
M.  &  P.  R.  Co.  V.  Jacobson,  179  U.  S. 
287,  45  L.  ed.  194,  21  Sup.  Ct.  Rep. 
115;  Billings  Mut.  Teleph.  Co.  v. 
Hoeky  Mountain  Bell  Teleph.  Co.  155 
Fed.  208;  Pioneer  Teleph.  &  Teleg.  Co. 
V.  Grant  County  Rural  Teleph.  Co.  — 
Olda.  — ,  119  Pac.  968;  Atlantic,  S.  R. 
&  G.  R.  Co.  V.  State.  42  Fla.  358,  89 
Am.  St  Rep.  288,  29  So.  819;  Smith 


V.  Chicago,  M.  &  St.  P.  R.  Co.  86  Iowa, 
202,  53  N.  W.  128. 

Physical  connection  of  competing 
telephone  companies  for  long-distance 
or  toll  service  is  required  by  an  act 
of  the  legislature  of  this  state.  This 
was  an  exercise  of  the  police  power 
by  tlje  legislature,  and  the  order  of 
the  commission  in  this  respect  is 
valid. 

Hooper  Teleph.  Co.  v.  Nebraska 
Teleph.  Co.  96  Neb.  245,  147  N.  W. 
674;  Wisconsin  Teleph.  Co.  v.  Rail- 
road Commission.  162  Wis.  383.  L.R.A. 
1916E.  748,  P.U.R.1916D,  212,  156  N. 
W.  614;  Milbank  v.  Dakota  Cent 
Teleph.  Co.  37  S.  D.  504.  P.U.R.1916F. 
666,  159  N.  W.  99;  Michigan  State 
Teleph,  Co.  v.  Michigan  R.  Commis- 
sion, 193  Mich.  616,  P.U.R.1917C.  365, 
161  N.  W.  240;  Billings  Mut.  Teleph. 
Co.  V.  Rocky  Mountain  Bell  Teleph. 
Co.  156  Fed.  207;  Pioneer  Teleph.  & 
Teleg.  Co.  v.  Grant  County  Rural 
Teleph.  Co.  —  Okla.  — ,  119  Pac.  968, 
38  Okla.  554,  134  Pac.  898.  45  Okla. 
31,  144  Pac.  1060;  Grand  Trunk  R.Co. 
V.  Michigan  R.  Commission,  231  U.  S. 
457,  58  L,  ed.  310,  34  Sup.  Ct.  Rep. 
152 ;  Pennsylvania  Co.  v.  United 
States.  236  U.  S.  351,  59  L,  ed.  616, 
F.U.R.1915B,  261,  35  Sup.  Ct.  Rep. 
370;  Louisville  &  N.  R.  Co.  v.  United 
States,  227  Fed.  258;  Pacific  Teleph. 
&  Teleg.  Co.  v.  Wright-Dickinson 
Hotel  Co.  214  Fed.  666;  Southwestern 
Teleg.  &  Teleph.  Co.  v.  State,  —  Tex. 
Civ.  App.  — ,  150  S.  W.  604;  Railroad 
Commission  v.  Alabama  Northern  R. 
Co.  182  Ala.  367,  62  So.  749;  Railroad 
Commission  v.  Alabama  G.  S.  R.  Co. 
185  Ala.  334,  L.R.A.1916D.  98,  64  So. 
13;  Dewey  v.  Atlantic  Coast  Line  R. 
Co.  142  N.  C.  392,  55  S.  E..  292; 
Missouri,  O.  &  G.  R.  Co.  v.  State,  '29 
Okla.  640,  119  Pac.  117;  Gulf,  C.  &  S. 
F.  R.  Co.  v.  State,  —  Tex.  Civ.  App. 
— ,  167  S.  W.  192.  . 

The  third  part  of  the  order  of  the 
railway  commission  does  not  respond 
either  to  public  necessity  or  public 
convenience,  and  is  opposed  thereto. 
It  is  not  a  proper  regulation,  but  an 
unwarranted  invasion  of  private 
rights  and  property. 

Smiley  v.  MacDonald.  42  Neb.  6, 
27  L.R.A.  540,  47  Am.  St.  Rep.  684, 
60  N.  W.  355;  Her  v.  Ross.  64  Neb. 
710,  67  L.R.A.  895.  97  Am.  St.  Rep. 
676.  90  N.  W.  869;  Chicago,  B.  &  Q. 
R.  Co.  V.  State,  47  Neb.  549,  41  L.R.A. 
481,53  Am.  St.  Rep.  557.  66  N.  W.  624; 
Pacific  Teleph.  &  Teleg.  Co.  v.  Eshle- 
man,  166  Cal.  640,  60  L.R.A.(N.S.) 
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652,  137  Pac.  1119,  Ann.  Cas.  1915G, 
822;  Hooper  Teleph.  Co.  v.  Nebraska 
Teleph.  Co.  96  Neb.  245,  147  N.  W. 
674;  Wisconsin  Teleph.  Co.  v.  Rail- 
road Commiasion,  162  Wis.  383,  L.R.A, 
1916E,  748,  P.U.R.1916D,  212.  156  N. 
W.  614;  Milbank  v.  Dakota  Cent 
Teleph.  Co.  S7  S.  D.  604,  P.U.R.1916F, 
662,  169  N.  W.  99. 

Mr.  Lewis  H.  Blackledife^  in  propria 
persona : 

The  interrenins:  petitioners  are  en- 
titled to  the  telephone  service  re- 
quested. 

Hooper  Teleph.  Co.  v.  Nebraska 
Teleph.  Go.  96  Neb.  246,  147  N.  W. 
674;  California  v.  Central  P.  R.  Co. 
127  U.  S.  40,  82  L.  ed.  157,  2  Inters. 
Com,  Rep.  153,  8  Sup.  Ct.  Rep.  1078; 
Pacific  Telenh.  &  Teleg.  Co,  v.  Wright- 
Dickinson  Hotel  Go.  214  Fed.  666. 

Mr.  J.  S.  Gilham,  in  propria 
persona: 

The  power  of  the  court  to  review 
the  decision  complained  of  is  limited 
to  determining  whether  any  of  the 
orders  contained  in  it  are  beyond  the 
authority  vested  in  the  commission  to 
make,  or  in  violation  of  some  lawful 
right  of  the  party  complaining.  The 
court  cannot  substitute  its  judgment 
for  that  of  the  commiasion,  and  must 
either  aflBrm  or  reverse  the  orders. 

Omaha  &  C.  B.  Street  R.  Co.  v. 
Nebraska  State  R,  Commission,  103 
Neb.  695,  P.U.R.1919F,  307,  173  N.  W. 
690;  Re  Lincoln  Traction  Co.  103  Neb. 
229.  P.U.R.1919C,  927,  171  N.  W.  192; 
Nebraska  Teleph.  Co.  v.  State,  55  Neb. 
627,  45  L.R.A.  113,  76  N.  W.  171;  New 
York  ex  rel.  New  York  &  Q.  Gas  Co.  v. 
McCall,  245  U.  S.  345,  62  L.  ed.  337, 
P.U.R.1918A,  792, 38  Sup.  Ct.  Rep.  122; 
Minnesota  Rate  Cases  (Simpson  v. 
Shepard)  230  U.  S.  352.  57  L.  ed.  1611, 
48  L.R.A.(N.S.)  1151,  33  Sup.  Ct.  Rep. 
729,  Ann.  Cas.  1916A,  18;  Minneapo- 
lis, St.  P.  &  S.  Ste.  M.  R.  Co.  v.  Rail- 
road Commiasion,  136  Wis.  146,  17 
L.R.A.  (N.S.)  821,  116  N.  W.  905; 
Hammond  Lumber  Co.  v.  Public  Serv- 
ice Commiasion,  96  Or.  595,  9  A.L.R. 
1223,  189  Pac.  639;  Mt.  Union  v.  Mt. 
Union  Water  Co.  256  Pa.  516,  P.U.R. 
1917E,  933,  100  Atl.  968;  Hocking  Val- 
ley R.  Co.  V.  Public  Utilities  Commis- 
sion, 92  Ohio  St.  362,  P.U.R.1916B, 
406,  110  N.  E.  952;  State  v.  Great 
Northern  R.  Co.  130  Minn.  57,  P.U.R. 
1915D,  467,  153  N.  W.  247,  Ann.  Cas. 
1917B,  1201;  Garson  v.  Steamboat 
Canal  Go.  43  Nev.  298,  185  Pac.  801; 
Union  P.  R.  Go.  v.  Public  Utilities 


Commiasion,  96  Kan.  604,  P.UJL 
1916D,  377,  148  Pac.  667. 

A  commission  order  requiring  phyB- 
ical  connection  of  the  two  telephone 
exchanges  for  long-distance  service, 
without  any  condition  whatsoever, 
would  result  in  the  taking  of  a  por- 
tion of  the  Lincoln  company's  prop- 
erty without  compensation  in  viola- 
tion of  its  constitutional  rights. 

Wisconsin  Teleph.  Co.  v.  Railroad 
Commission,  162  Wis.  383,  LJELA. 
1916B,  748,  P.U.R.1916D,  212,  156  N. 
W.  614;  Milbank  v.  Dakota  Cent 
Teleph.  Co.  37  S.  D.  504,  P.UJt.l9l6F, 
662,  159  N.  W.  99;  Wisconsin,  M.  & 
P.  R.  Co.  V.  Jacobson,  179  U.  S.  287,  46 
L.  ed.  194,  21  Sup.  Ct.  Rep.  116;  Pa- 
cific Teleph.  &  Teleg.  Co.  v.  Eshleman, 
166  Gal.  640,  60  LRJ^.  (N.S.)  652,  137 
.  Pac.  1119,  Ann.  Cas.  1915C,  822. 

Mr.  Bernard  McNeny,  for  appellee 
Lincoln  Telephone  ft  Telegraph  Com- 
pany: 

The  railroad  commission  has  no  au- 
thority to  make  an  order  that  would 
be  confiscatory,  or  compel  one  of  two 
rival  companies  to  surrender  its  ad- 
vantages to  the  other  without  condi- 
tions which  will  compensate  for  such 
surrender. 

Wisconsin  Teleph.  Go.  v.  Railroad 
Commission,  162  Wis.  383,  L.R.A 
1916E,  748,  P,U.R.1916D,  212,  156  N. 
W.  614;  Pacific  Teleph.  &  Teleg.  Co.  v. 
Eshleman,  166  Cal.  640,  50  LR.A. 
(N.S.)  652,  137  Pac.  1119,  Ann.  Gas. 
1915C,  822;  Philadelphia,  M.  &  S. 
Street  R.  Go's  Petition,  203  Pa.  354, 63 
Atl.  191;  Home  Teleph.  Co.  v.  People's 
Teleph.  &  Teleg.  Co.  125  Tenn.  270,  43 
L.R.A.(N.S.)  550,  141  S.  W.  845; 
Shafor  v.  Public  Utilities  Commis- 
sion, 94  Ohio  St  230,  L.RJL1917B, 
1080.  P.UJ1.1916F,  432,  118  N.  K.  809. 

Flansbur;,  J.,  delivered  the  opin- 
ion of  the  court: 

Appeal  from  an  order  ot  tiie 
Nebraska  state  railway  commiasion, 
requiring  physical  connection  be- 
tween telephone  companies  for  the 
exchange  of  local  service,  as  well  as 
for  the  transmission  of  long-dis- 
tance messages. 

The  Farmers'  Independent  Tele- 
phone Company  and  the  Lincoln 
Telephone  &  Telegraph  Company, 
both  Nebraska  corporations,  are  en- 
gaged  in  the  telephone  business  at 
Red  Cloud,  Nebraska.  Each  oper- 
ates a  local  exchange,  and  in  that 
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business  they  are  direct  competitors. 
The  Farmers'  company  has,  also, 
farm  lines  extending  into  the  coun- 
try, and  has  switching  exchanges 
with  certain  other  independent  com- 
panies which  operate  small  tele- 
itoe  exchanges  in  neighboring 
towns.  The  Uncoln  company  has 
an  extended  business  over  the  entire 
state  and  operates  long-distance 
lines  in  connection  with  and  as  a 
part  of  the  Bell  system  throughout 
the  United  States  and  Canada. 

For  some  years  prior  to  October 
1, 1917,  a  plkysical  connection  had 
been  maintained  between  the  ex<^ 
changes  of  the  two  companies  at  Red 
Qoud,  and  the  subscribers  of  the 
Farmers'  company  had  been  given 
the  privilege  of  directly  transmit- 
ting telephone  messages  over  the 
Lincoln  company's  long-distance 
lines.  By  reason  of  the  duplication 
of  telephones,  found  necessary  by 
many  subscribers,  and  the  other  in- 
conveniences incident  to  the  division 
of  the  local  business  at  Red  Cloud 
between  the  two  companies,  a  move- 
ment began  among  certain  telephone 
users  for  the  elimination  of  one  or 
the  other  of  these  companies  from 
the  field.  Meetings  were  held  and 
an  agreement  reached  by  a  number 
of  citizens,  to  the  effect  that  they 
would  patronize  the  Farmers'  com- 
pany exclusively.  As  a  result 
eighty-four  of  the  Lincoln  subscrib- 
ers immediately  transferred  to  the 
Farmers'  company.  The  Lincoln 
company,  in  the  protection  of  its 
own  interests,  promptly  discontin- 
Qed  the  long-distance  service  for- 
Dieriy  rendered  the  subscribers  of 
the  Farmers'  company.  The  Farm- 
ers* company  then  made  application 
to  the  railway  commission  for  an  or- 
der requiring*  the  re-establishment 
of  the  long-distance  service.  In  that 
proceeding  the  two  complainants, 
who  are  citizens  of  Red  Cloud  and 
telephone  users,  intervened ;  the  one 
praying  for  an  order  to  require  the 
two  companies  to  mutually  ex- 
change all  telephone  service,  local  as 
well  as  long-distance,  and  the  otker 
that  the  two  companies  be  required 
to  oonsohdate  their  telephone  sys- 


tems in  Red  Cloud.  The  railway 
commission,  after  a  hearing,  entered 
an  order  requiring  the  Lincoln  com- 
pany to  furnish  long-distance  serv- 
ice to  subscribers  of  the  Farmers' 
company  and  to  re-establish  phys- 
ical connection  between  the  two 
plants  for  that  purpose.  It  also  or- 
dered that  the  two  companies  make 
necessary  physical  connection,  and 
that  each  be  required  to  receive  and 
transmit  all  local  calls,  originating 
on  the  lines  of  the  other,  where  des- 
tined to  a  subscriber  on  its  own  local 
lines.  As  compensation  for  the  ex- 
change of  local  service,  the  rates  to 
all  local  subscribers  of  each  of  the 
companies  were  increased.  All 
business  subscribers  vrare  increased 
76  cents  a  month,  residence  sub- 
scribers 20  cents  a  month,  and  farm 
and  switching  subscribers  10  cents 
a  month.  The  railway  commission 
then  made  a  specific  finding  to  the 
effect  that  the  above  orders,  if 
granted  without  other  conditions, 
would  work  injuriously  to  the  Lin- 
coln company  and  would  result  in  a 
practical  confiscation  of  its  proper- 
ties at  Red  Cloud,  since  all  of  its 
subscribers  would  eventually,  under 
the  circumstances  created,  transfer 
to  the  Farmers'  lines.  It  was  there- 
fore further  ordered,  avowedly  as  a 
protection  to  the  interests  of  the 
Lincoln  company,  that  the  future 
local  telephone  business  should  be 
divided,  and  that  neither  company 
should  accept  new  or  additional  lo- 
cal subscribers  in  numbers  sufficient 
to  change  the  proportion  in  size  that 
one  company  bore  to  the  other  on 
October  1,  1917.  The  Farmers* 
company  appeals,  complaining  of 
all  those  provisions  except  the  order 
covering  the  long-distance  service. 

It  is  insisted  that  the  statute, 
Laws  1913,  chap.  79  (Rev.  Stat. 
1913,  7414,  7417),  requires  only 
connections  with  trunk  and  toll 
lines,  and  not  a  general  exchange  of 
local  business.  The  title  and  body 
of  the  act,  we  think, 
confirm  this  con' 
tention.  The  title 
of  the  act  refers  on- 
ly to  "trunk  and  toll"  lines,  and  the 
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body  of  the  act  also  refers  specifical- 
ly to  such  lines  and  provides  for  the 
division  of  tolls  for  long-distance 
service  only.  It  is  also  provided 
that  the  tolls  for  the  transmission 
of  each  particular  message  shall  be 
divided,  in  part,  upon  the  basis  of 
the  number  of  miles  of  line  fur- 
nished by  the  respective  companies. 
We  find  nothing  in  the  act,  however, 
which  attempts  to  limit  the  general 
power  of  the  railway  commission 
over  telephone  companies  in  so  far 
as  its  action  may  go  beyond  and  not 
be  in  conflict  with  the  mandatory 
provisions  of  this  act. 

By  the  Constitution  (article  5,  § 
19a)  the  railway  commission  is  giv- 
en general  power  to  regulate  and 
control  such  companies  according  to 
its  own  judgment  and  discretion, 
subject  to  the  general  constitutional 
limitations,  and  except  in  so  far  as 
the  legislature  shall,  by  specific  leg- 
islation, provide  how,  and  limit  to 
what  extent,  that  power  shall  be  ex- 
ercised. 

The  railway  commission  has, 
then,  full  and  plenary  power,  legis- 
lative in  character,  to  control  these 
companies,  and  to  pass  reasonable 
rules  and  regulations  for  the  con- 
duct of  their  business.  It  is  author- 
ized, in  that  regard,  to  exercise  the 
,  police  power  of  the 

r?i::'mi»i:;t!:*  state  and  that  pow- 
t?t!»^oM  0^  regulation  and 

control  which  is  im- 
pliedly reserved  by  the  state  in  the 
grant  of  charters  to  such  public 
utilities. 

It  is  the  contention  of  the  Farm- 
ers' company  that  a  physical  con- 
nection can  be  required  between 
telephone  companies  only  through  a 
legislative  enactment,  or  by  virtue 
of  contract,  and  that  the  order  of  the 
failway  commission  goes  beyond 
the  provisions  of  the  statute,  above 
mentioned.  It  is  true  that,  by  the 
common  law,  public  utilities  owed  no 
duty  beyond  their  existing  lines, 
and,  therefore,  no  obligation  to 
make  •  physical  connections  or  ex- 
change service  with  each  other. 
Each  had  the  right  to  operate  inde- 
pendently.  Where  the  common  law 


is  not  changed  by  legislation,  a 
court  would,  therefore,  find  no  au- 
thority upon  which  to  base  an  order 
for  such  physical  connections  or  ex- 
change of  service.  Home  Telepb. 
Co.  V.  People's  Teleph.  &  Teleg,  Co. 
125  Tenn.  270,  43  L.R.A.(N.S.)  550, 
141  S.  W.  845;  Pacific  Teleph.  & 
Teleg.  Co.  v.  Anderson  (D.  C.)  196 
Fed.  699 ;  Home  Teleph.  Co.  v.  Sar- 
coxie  Light  &  Teleph.  Co.  236  Mo. 
114,  36  L.R.A.(N.S.)  124,  139  S.  W. 
108 ;  State  ex  rel.  Goodwine  v.  Cad- 
wallader.  172  Ind.  619,  87  N.  E.  644 
(on  rehearing)  172  Ind.  644,  89  N. 
E.  319;  Pacific  Teleph.  &  Teleg.  Co. 
V.  Eshleman,  166  C;al.  640, 60  L.R.A. 
(N.S.)  652,  137  Pac.  1119,  Ann. 
Caa.  1915C,  822. 

The  railway  commission  is,  by  the 
Constitution,  delegated  authority 
which  is,  in  its  nature,  legislative, 
and  the  common  law  is  not  a  limita- 
tion upon  that  power.  Its  orders,  as 
well  as  the  statutory  enactsnents  of 
the  legislature,  must  meet  constitu- 
tional requirements,  and  must  not 
be  oppressive  nor  arbitrary,  nor  dis- 
regai^i  substantial  property  rights. 

The  question  arises  whether  or 
not  the  order  of  the  railway  com- 
mission in  this  case,  based  in  part 
upon  the  statute  mentioned,  and  in 
part  a  direct  exercise  of  its  own 
power,  can  be  justified  as  a  reason- 
able regulation  of  the  business  and 
service  of  these  companies,  or  does 
it  offend  against  those  constitutional 
inhibitions,  prohibiting  the  taking 
of  property  without  due  process  of 
law,  or  without  just  compensatioTi? 

Although  it  has  been  held  (Pacific 
Teleph.  &  Teleg.  Co.  v.  Eshleman, 
Bupra)  that  to  require  physical  con- 
nection between  different  telephone 
systems,  and  to  compel  one  company 
to  furnish  the  service  of  its  lines  to 
the  patrons  of  the  other  company, 
cannot,  under  any  conditions,  be  jus- 
tified as  a  regulation,  but  must  be 
considered  a  taking  of  property,  and 
that  it  can  only  be  accompli^ed 
through  the  exercise  of  the  power  of 
eminent  domain,  it  is  now  quite  uni- 
versally recognized  that  the  state, 
or  its  delegated  authorities,  may,  in 
the  exercise  of  its  police  power  or 
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its  power  to  regulate  public  service 
corporations,  compel  such  physical 
connections  and  compel  the  one  com- 
pany to  furnish  its  wires  for  the 
transmission  of  messages  originat- 
ing on  the  other  company's  lines, 
provided  that  an  arrangement  is 
made  so  that  the  company  required 
to  raider  the  service  will  receive 
proper  compensation  for  the  addi- 
tional service  which  it  renders,  and 

-PkriirM  ^^^^  conditions 

niMfUM  •<  are  imposed  as  will 
teuM*«M.  protect  such  com- 
pany in  its  individual  management 
and  control  of  its  own  property,  and 
that  the  order  does  not  so  operate 
as  to  create  or  allow  of  such  dis- 
criminatory conditions  as  will  cause 
injury  to  the  company  concerned. 
Pacific  Teleph.  &  Teleg.  C6.  v. 
Wright>Dickinson  Hotel  Co,  (D.  C.) 
214  Fed.  666;  Pioneer  Teleph.  & 
Teleg.  Co.  v.  State,  —  Okla.  — , 
P.U.R.1919C,  544,  177  Pac.  580; 
Pioneer  Teleph.  &  Teleg.  Co.  v. 
State.  77  Okla.  216,  P.U.R.1920a 
657,  186  Pac  934;  Pioneer  Teleph. 
&  Teleg.  Co.  v.  State,  78  Okla.  38, 
188  Pac.  107 ;  Wisconsin  Teleph.  Co. 
V.  Railroad  Commission,  162  Wis. 
383,  L,R.A.1916E,  748,  P.U.R.1916 
D,  212,  156  N.  W.  614:  Michigan 
State  Teleph,  Co.  v.  Michigan  R. 
Commission,  193  Mich.  515,  P.U.R. 
19170, 355,  161  N.  W.  240 ;  State  ex 
rel.  Public  Service  Commission  v. 
Skagit  River  Teleph.  &  Teleg.  Co.  85 
Wash.  29,  P.U.R.1915C,  902,  147 
Pac  885, 151  Pac.  1122;  Southwest- 
em  Teleg.  &  Teleph.  Co.  v.  State,  — 
Te3E.  Civ.  App.  — ,  150  S.  W.'  604; 
Id.  109  Tex.  337,  P.U.R.1919C,  56, 
207  S.  W.  308;  Milbank  v.  Dakota 
Cent.  Teleph.  Co.  37  S.  D.  604, 
P.U.R.1916F,  562, 159  N.  W.  99. 
Whether  the  regulation  is  made 
the  order  of  the  railway  commis- 
sion, or  by  legislative  enactment,  it 
can,  in  either  event,  be  upheld  only 
after  providing  an  equitable  adjust- 
ment of  the  rights  involved. 

The  principle  of  requiring  such 
physical  connection  of  lin^  in  fur- 
theranre  of  public  service  and  for 
the  public  convenience  was  first 
recognized  as  applied  to  railroads. 
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Michigan  G.  R.  Go.  v.  Michigan  R. 
Commission,  236  U.  S.  615,  59  L. 
ed.  750,  P.U.R.1915C,  263,  35  Sup. 
Ct.  Rep.  422 ;  Wisconsin,  M.  &  P.  R. 
Co.  V.  Jacobson,  179  U.  S.  287,  45 
L.  ed:  194,  21  Sup.  Ct.  Rep.  1115; 
Washington  ex  rel.  Oregon  R.  & 
Nav.  Co.  V.  Fairchild,  224  U.  S.  510, 
66  L.  ed.  863,  32  Sup.  Ct  Rep.  535. 

When  a  telephone  company  pro- 
cures a  connection,  so  as  to  be  al- 
lowed the  use  of  long-distance  wires 
of  another,  or  where  two  companies 
are  required  to  connect  their  long- 
distance toll  lines,  the  toll  charges, 
being  based  on  distance  of  transmis- 
sion of  messages,  may  be  so  appor- 
tioned that  each  company  will  get 
compensation  for  just  such  part  of 
the  services  that  it  renders  in  the 
transmission  of  each  individual  mes- 
sage. To  that  extent  there  is  a  clear 
analogy  in  principle  to  the  rule  as 
applied  to  railroad  companies,  where 
the  transportation  charges  are  auto- 
matically apportioned  between  tiie 
two  companies,  one  company  receiv- 
ing compensation  for  that  part  of 
the  service  rendered  up  to,  and  the 
other  beyond,  the  connecting  point. 

Where  two  telephone  companies 
are  competing  for  local  business  and 
one  of  i^em  has  long-distance  lines 
which  it  has  been  compelled,  by  a 
regulatory  order,  to  furnish  to  the 
patrons  of  the  other  company,  it 
has,  in  some  instances,  been  found 
necessary,  in  order  to  maintain  an 
equality  between  the  companies  and 
to  insure  a  proper  compensation  to 
the  company  furnishing  additional 
service,  to  provide  a  switching 
charge  against  patrons  of  the  other 
company,  to  be  collected  in  addi- 
tion to  the  regular  toll  rates  charged 
to  the  subscribers  of  the'  company 
having  the  long-distance  lines.  Wis- 
consin Teleph.  Co.  v.  Railroad  Com- 
mission, 162  Wis.  383,  L.R.A.1916 
E,  748,  P.U.R.1916D,  212,  156  N.  W. 
614 ;  Southwestern  Teleg.  &  Teleph. 
Co.  V.  State,  —  Tex.  Civ.  App.  — , 
350  S.  W.  604;  Id.  109  Tex.  837. 
P.U.R.1919C.  56,  207  S.  W.  308; 
Pacific  Teleph.  &  Teleg.  Co.  v. 
Wricrht-Dickinson  Hotel  Co.  supra. 
The  order  of  the  railway  commis- 
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8ioii»  in  the  case  here  before  us,  re- 
quires an  exchange  of  ^1  local  serv- 
ice, and  provides  a  flat  rate,  instead 
of  an  individual  switching  charge, 
as  compensation  for  the  additional 
service  to  be  rendered  by  the  respec- 
tive companies.  The  local  service  of 
these  companies  as  to  their  own  sub- 
scribers is  also  not  based  upon  toll 
rates,  but  on  a  flat  rate  per  month, 
so  that  there  is  not  the  same  oppor- 
tunity for  apportioning  the  compen- 
sation between  the  companies  for 
the  transmission  of  a  message  from 
the  lines  of  one  over  the  lines  of  the 
other  as -there  is  where  the  two  com- 
panies are  operating. their  lines  on 
toll  charges.  No  complaint  is  made 
that  a  flat  rate  cannot  be  justified 
in  place  of  a  toll  rate,  and  we  do  not 
now  see  any  reason  why  a  flat  rate 
would  prevent  a  possibility  of  prop- 
er apportionment  of  compensation 
between  the  companies  where  the 
service  upon  which  the  fiat  rate  is 
to  be  based  is  of  such  a  uniform 
character  that  such  a  rate  would 
work  reasonably  and  equitably  as  to 
all  concerned,  and  would  result  in  no 
discrimination.  The  order  under 
consideration  gives  to  each  of  the 
companies,  alike,  an  increase  of  75 
cents  for  business  pfaiones,  20  cents 
for  residence  phones,  and  10  cents 
for  farm  phones,  but  the  telephone 
rates  of  these  two  companies,  to 
which  these  increases  are  to  be  add- 
ed, are  not  the  same.  The  Lincoln 
company's  rates  are  from  $2  to 
$2.60  a  month  for  business  service, 
and  from  $1  to  $1.50  for  residence 
service,  while  the  Farmers'  com- 
pany's rates  are  $1.60  for  business 
service  and  $1  for  residence  service. 
By  the  order  entered,  there  is  an  ef- 
fectual colisolidation  of  the  service 
of  these  two  companies  by  which  a 
subscriber  of  the  one  company  ap-- 
pears  to  receive  practically  the  same 
service  as  a  subscriber  of  the  other 
company.  The  rates  to  the  sub- 
scribers of  the  Farmers'  company 
are,  however,  under  this  arrange- 
ment, considerably  lower.  Further- 
more, it  would  appear  that  the  use 
of  the  Lincoln  company's  higher 
fate  lin^  would  be  more  valuable 
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fhan  the  use  of  the  Farmers'  lines. 

It  is  the  service  of  these  lines  that 
the  two  companies  are  required  to 
exchange,  and  yet  the  one  company 
receives  no  more  for  the  service 
than  the  other. 

The  matter  Of  the  fixation  and  ad- 
justment of  the  conditions  and  of 
rates,  where  an  exchange  of  service 
is  ordered,  is  one  exclusively  for  the 
railway  commission,  and  not  for  the 
courts.  The  one  function  of  the 
court  is  to  determine  whether  such 
an  order  as  has  been  noade  can  be 
legally  justified.  The  commission 
has  apparently  not  attempted  to 
work  out  a  system  of  rates  and 
charges  which  would  work  as  an  eq- 
uitable foundation  for  an  exchange 
of  service,  and  this  may  have  been 
for  the  reason  that  it  considered 
such  could  not  be  done.  However 
that  may  be,  the  findings  of  the  com- 
mission show  that  the  Lincoln  com- 
pany has  sustained  a  considerable 
loss  of  patronage  by  reason  of  the 
Farmers'  company's  competition, 
which  has  the  advantage  of  local 
ownership ;  and  the  commission  fur- 
ther finds  that  the  requirement  for 
an  exchange  of  local  and  long-dis- 
tance service,  as  covered  by  those 
portions  of  the  order  that  we  have 
just  discussed,  will  in  practical  ef- 
fect work  a  confiscation  of  the  Lin- 
coln company's  property  through 
the  process  of  a  complete  loss  of  its 
local  subscribers  to  the  other  com- 
pany, unless  some  provision  is  made 
m  tiie  order  which  will  afford  pro- 
tection. Such  an  order,  to  be  sua* 
tained,  must  be  one  that  will  operate 
reasonably,  and  not  be  arbitrary! 
nor  violate  constitutional  inhibi- 
tions. Unless  a  reasonable  adjust- 
ment can  be  made  where  the  Lincoln 
company  can  be  protected  against 
such  a  detriment  and  substantial 
loss  as  the  railway  commission's 
findings  show  that  it  will  otherwise 
suffer,  it  seems  clear  to  us  that  this 
company  cannot  legally  be  forced 
to  furnish  either  long-distance  or 
local  service  to  the  patrons  of  its 
competitor.  Pioneer  Teleph.  & 
Teleg.  Co.  v.  State,  supra,  77  Okla. 
216,  P.U.R.1920C,  657,  186  Fac. 
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934.  For,  as  said  in  the  case  just 
cited:  "A  connection,  under  rules 
and  regulations  that  amount  to  the 
destruction  of  property,  or  that 
work  a  discrimination  against  the 
subscribers  of  either  exchange, 
would  amount  to  the  taldng  of  prop- 
erty without  due  process  of  law. 
The  state,  of  course,  has  the  power 
to  take  private  property  for  public 
use  under  its  rights  of  eminent  do- 
main ;  but  this  can  only  be  done  for 
a  f&ir  consideration.  The  section 
of  the  Constitution  contemplates  the 
physical  connection  and  the  regula- 
tion of  such  union  under  the  police 
powers  of  the  state," 

The  order  of  the  railway  commis- 
sion contains  a  provision'  calculated 
to  protect  the  Lincoln  company;  it 
is  that  all  new  business  shall  be 
divided  in  such  proportions  between 
the  companies  that  the  relation  in 
size  of  the  one  company  to  the  other 
shall  not  change,  but  shall  be  contin- 
uously maintained  throughout  all 
future  growth,  or  so  long  as  the  or- 
der for  exchange  of  service  shall  op- 
erate. 

Serious  inconvemence  is  a  neces- 
sary result  of  having  two  local  tele- 
phone companies  in  operation  side 
by  side,  and,  though  such  duplica- 
tion cannot  be  justified  from  an  eco- 
nomic standpoint,  it  must  be  remem- 
bered that  these  companies  each 
received  a  franchise  to  operate  in 
the  same  locality,  and  that  they 
have  built  plants  and  extended  their 
lines  throughout  the  territory  grant- 
ed. Their  expenditures  and  invest- 
mmta  have  been  based  upon  the 
public  grant  and  their  rights  have 
become  vested.  It  must  be  remem- 
bered also  that  these  companies  owe 
a  duty  to  the  public.  They  not  only 
have  the  right  to  seek  subscribers 
in  the  territory  where  the^  are  op- 
erating, but  all  persons  wishing  to 
become  subscribers  have  the  recip- 
rocal right  to  demand  that  they 
shall  become  such  subscribers,  and 
that  the  service  of  that  public  utility 
which  they  choose  shall  be  rendered 
to  them.  To  grant  to  such  a  compa- 
ny the  right  to  construct  a  telephone 


line,  and  then  later  to  deny  it  the 
right  to  have  all  persons  along  that 
line  connect  with  it  as  subscribers, 
is  to  take  away  the  very  grant  that 
has  been  given.  It  is  to  deny  the 
company  the  very  use  of  the  proper- 
ty  for  which  the  property  was  espe- 
cially constructed.  Statutes  have 
been  passed  in  some  states  provid- 
ing that  a  public  utility  shall  not  ex- 
tend its  lines  into  new  territory 
unless  it  shall  have  procured  a  cer- 
tificate from  a  regulatory  commis- 
sion, showing  that  the  territory  is 
not  already  adequately  served  and 
that  public  necessity  and  conven- 
ience require  additional  service. 
The  order  here  cannot  be  justified 
on  the  principles  underlying  those 
regulations.  Those  regulations, 
when  within  reasonable  limits,  do 
not  aflfect  vested  _  , 
rights,  but  deal  only  SSf^tS^^r 
with  an  extension  JSJdi'VI" 
of  grants  to  such 
companies  into  territory  not  there- 
tofore served  by  them.  We  do  not 
hesitate  to  say  that  the  order  of  the 
railway  commission,  requiring  the 
division  of  new  business,  cannot  be 
legally  justified,  and  is  the  taking  of 
proper^  rights  without  due  process 
of  law. 

The  provision  as  to  the  division 
of  such  new  business  is  so  correlated 
and  interdependent  with  the  other 
provisions  of  the  order  that  it  can- 
not be  separated  from  them.  The 
order  of  the  railwt^  commission  in 
this  case  is  an  entirety.  It  cannot 
be  divided  into  sep- 
arate and  independ- 
ent orders.  It  is, 
furthermore,  a  reg- 
ulation legislative  in 
character,  and  cannot  be  modified  or 
changed  by  this  court.  The  order, 
as  found,  must,  so  far  as  the  power 
of  this  court  goes,  be  either  ap- 
proved or  set  aside.  Omaha  &  C.  B. 
Street  R.  Co.  v.  Nebraska  State  R. 
Commission,  103  Neb.  695,  P.U.R. 
1919F.  307,  173  N.  W.  690;  Nebras- 
ka Teleph.  Co.  v.  State,  55  Neb.  627, 
45  L.R.A.  113,  76  N.  W.  171;  New 
York  ex  rel.  New  York  &  Q.  Gas  Co. 
y.  McCall,  245  U.  S.  846,  62  L.  ed. 
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Ste.  M.  R.  Co.  V.  Railroad  Commis- 
sion, 136  Wis.  146, 17  L.R.A.(N.S.) 
821. 116  N.  W.  905;  Hooper  Teleph. 
Co.  V.  Nebraska  Teleph.  Co.  96  Neb. 
245,  147  N.  W.  674. 

For  the  reasons  given,  the  order 
of  the  Railway  Commission  is  an- 
nulled and  set  aside,  without  preju- 


ceedings  before  the  Commission,  for 
the  purpose  of  arriving  at  some  rea- 
sonable regulation  for  the  exchange 
of  service,  under  such  conditions,  if 
they  can  be  found  in  this  case,  as 
will  be  legally  justifiable  and  within 
constitutional  limits. 
Reversed. 
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line*. 


I.  Right  to  reGTulate  is  general,  852. 
U.  Nature  of  regulations: 

a.  In  general,  353. 

b.  Expense    of    connection  and 

maintenance,  354. 

c.  Compensation  tor  service  ren- 

dered, 354. 

d.  Protection  against  loss  dne  to 

the  connection,  358. 
ni.  Reservation  of  right  to  make  further 
regulations  in  the  future,  361. 

Scope. 

As  shown  in  the  annotation  in  11 
A.L.R.  1204,  it  is  established  by  the 
weight  of  authority  that  the  state  has 
the  power  to  require  competing  tele- 
phone systems  to  make  physical  con- 
nection of  their  lines,  without  com- 
pensation to  either  system  for  the 
loss  of  the  advantage  which  it  may 
have  enjoyed  by  its  ability  to  give  its 
patrons  exclusive  service  in  certain 
fields.  As  there  pointed  out,  however, 
this  principle  does  not  deprive  either 
system  of  the  right  to  tompensation 
for  the  service  actually  rendered  in 
connection  with  the  other  system, 
and  this  is  generally  the  subject  of 
regulation  when  the  physical  connec- 
tion is  required.  The  necessity,  na- 
ture, and  character  of  such  regula- 
tions, and  those  in  relation  to  the 
expense  of  making  and  maintaining 
the  connection,  are  the  subject  of  the 
present  annotation. 

/.  BtffM  to  regulate  <n  grnterol. 

A  necessary  incident  of  the  power 
of  the  state  agency  authorized  to  re- 
QUlre  telciphone  companies  to  connect 


their  lines  physically  where  public 
convenience  requires  is  the  power  to 
prescribe  the  terms  of  such  connec- 
tion, either  in  the  first  instance,  or  in 
the  event  of  the  Inability  of  the  tele- 
phone companies  to  agree  in  that  re- 
gard, since  such  physical  connection 
may  be  required  only  under  such  reg- 
ulations, and  upon  such  terms  in  re- 
gard to  the  service  rendered,  as  will 
not  in  its  operation  amount  to  the  tak- 
ing of  the  property  of  either  company 
without  due  compensation. 

United  States.— Pacific  Teleph.  &. 
Teleg.  Co.  v.  Wright-Dickinson  Hotel 
Co.  (1914)  214  Fed.  666. 

Illinois.  —  Reorganization  Commit- 
tee V.  Prairie  City  Farmers  Teleph. 
Co.  (1916)  P.U.R.1916B,  745;  Assump- 
tion Mut  Teleph.  Co.  v.  Central  U. 
Teleph.  Co.  (1915)  P.U.R.1915E,  940. 

Indiana. — Northern  Indiana  &S.  M. 
Teleph.  Teleg.  &  Cable  Co.  v.  People's 
Hut.  Teleph.  Co.  (1918)  187  Ind.  49e» 
P.U.R.1918D,  548,  119  N.  E.  212. 

Michigan. — Michigan  State  Teleph. 
Co.  V.  Michigan  R.  Commission  (1916) 
193  Mich.  515,  P.U.R.1917C,  355.  161 
N.  W.  240;  Re  Valley  Home  Teleph. 
Co.  (1915)  P.U.R.1916A,  55. 

Minnesota.  —  Owatonna  v.  North- 
western Teleph.  Exch.  Ca  (1917) 
P.U.R.1917C,  665. 

Ohio.— Wharton  Teleph.  Co.  v.  Up- 
per Sandusky  Teleph.  Co.  (1915) 
P.U.R.19I5B,  174. 

Oklahoma.  —  Pioneer  Teleph.  & 
Teleg.  Co.  v.  State  (1913)  38  Okla. 
554,  134  Pac.  398;  Pioneer  Teleph.  & 
Teleg.  Co.  v.  State  (1920)  77  Okla. 
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216.  P.U.R.1920C,  557,  186  Pac.  934; 
Darnell  v.  Pioneer  Telepfa.  &  Teleg. 
Co.  (1915)  P.U.R.1915A,  80;  Moore  v. 
Pioneer  Teleph.  &  Teleg.  Co.  (1916) 
P.U.R,1916D,  701. 

South  Dakota,  —  Missouri  Valley 
Teleph.  Co.  v.  Dakota  Cent.  Teleph. 
Co.  (1915)  P.U.R.1915C,  183;  Lake 
Front  Teleph.  Co.  v.  Dakota  Cent. 
Teleph.  Co.  (1918)  P.U.R.1918B,  530; 
Groton  v.  Groton-Femey  Mut  Teleph. 
Co.  (1919)  P.U.R.1919E,  894. 

Texas.  —  Southwestern  Teleph.  & 
Teleg.  Co.  v.  State  (1918)  109  Tex. 
337.  P.U.R.1919C.  66.  207  S.  W.  308. 

WisconsiiL^Wiaconein  Teleph.  Co. 
T.  Railroad  (Commission  (1916)  162 
Wis.  383,  L.R.A.1916E,  748,  P.U.R. 
1916D.  212,  156  N.  W.614;  Belmont  & 
R.  V.  Teleph.  Co.  v.  La  Fayette  County 
Teleph.  Co.  (1915)  P.U.R.1915B,  101; 
Kestel  V.  Marshiield  Rural  Teleph.  Co. 
(1915)  P.U.R.1916C,  44. 

In  Oklahoma,  the  physical  connec- 
tion of  the  lines  of  telephone  com- 
panies ia  mandatory,  the  on^  limita- 
tion being  that  the  rules  and  regula- 
tions prescribed  by  the  commission 
u  a  condition  to  the  connection  shall 
be'  reasonable  and  just.  Pioneer 
Teleph.  &  Teleg.  Go.  v.  State  (1918) 
-OUa.— .  P.UJt.l9l9C,  544. 177  Pac. 
680;  Pioneer  Teleph.  ft  Teleg.  Co.  t. 
SUte  (1913)  38  Okla.  554,  134  Pac. 
89S;  Pioneer  Teleph.  ft  Teleg.  Co.  v. 
State  (1920)  77  Okla.  216,  P.UJL 
13200,  557,  186  Pac.  934. 

Upon  this  point,  in  Pacific  Teleph.  & 
T^leg.  Co.  Wright-Dickinson  Hotel 
Co.  (Fed.)  sapra,  the  court  said: 
XMiudering  the  explicit  purpose  of 
the  act.  and  these  ample  provisions, 
ft  would  seem  that  nothing  further  is 
needed  or  requisite  for  conferring  up- 
on the  commission  adequate  power 
and  authority  for  the  regulation  of 
interchange  of  business  l>etween  tele- 
mph  and  telephone  companies, 
which,  by  the  very  nature  of  things, 
comprises  and  includes  the  power  to 
reqaire  physical  connection  between 
competing  utilities  for  facilitating 
such  interchange  of  business.  In  oth- 
er words,  the  power  to  regulate  with- 
in the  purpose  and  spirit  of  the  act 
includes  the  power  to  require  physi- 
eal  connection;  otiierwise,  regulation 
16  A.L.R^-28. 


would  prove  largely  ineffectual  in 
practical  application." 

In  Southwestern  Taleg.  &  Teleph. 
Co.  V.  State  (1918)  109  Tex.  337, 
P.U.R,1919C.  66.  207  S.  W.  308.  it  was 
held  that  it  was  within  ttie  power  of 
the  commission  to  order  physical  con- 
nection between  the  lines  of  two  tele- 
phone companies,  where,  by  the  terms 
of  the  order,  each  telephone  company 
was  compensated  for  the  use  of  its 
line  by  the  patrons  of  the  other  com- 
pany. 

If.  Nature  of  reawIoMona. 

a.  In  general. 

It  has  been  held  that  the  question 
whether  a  telephone  company  would 
sustain  a  loss  in  a  given  case,  by  rea- 
son of  a  physical  connection,  is  one  of 
fact  But.  if  loss  be  found,  the  ques- 
tion whether  the  state  has  the  right 
to  inflict  it  without  compensation  is 
one  of  law.  Wisconsin  Teleph.  Co. 
V.  Railroad  Commission  (1916)  162 
Wis.  383,  L.R.A.1916E,  748,  P.U.R. 
1916D.  212,  156  N.  W.  614. 

The  matter  of  the  fixation  and  ad- 
justment of  the  conditions  and  rates, 
where  an  exchange  of  service  is  or- 
dered, is  one  exclusively  for  the  com- 
mission having  general  authority  to 
order  physical  oonnection  between 
telephone  companies,  and  not  for  the 
court.  The  one  function  of  the  court 
is  to  determine  whether  such  an  or- 
der as  has  been  made  can  be  legally 
justified.  Blackledge  v.  Farmers' 
Independent  Teleph,  Co.  (reported 
herewith)  ante.  843. 

And  see  Michigan  State  Teleph.  Co. 
V.  Michigan  R.  Commission  (1916) 
193  Mich.  615,  P.U.R.1917C,  355,  161 
N.  W.  240. 

In  Owatonna  v.  Northwestern 
Teleph.  Exch.  Co.  (1917;  Minn.) 
P.U.R.1917C.  565.  the  Minnesota  rail- 
road and  warehouse  commission  said 
that,  in  fixing  tiie  compensation  for  a 
physical  connection  between  tele- 
phone companies,  it  may  take  into 
consideration  the  cost  of  making  the 
physical  connection,  of  performing 
the  service  in  exchange  of  messages, 
and  the  effect  which  the  connection 
will  have  upon  the  business  and  earn- 
ings of  the  companies. 
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er  in  that  regard  has  adjusted  the 
rates,  tolls,  and  charges,  it  is  for  the 
complainant  to  show  affirmatively 
that  the  physical  connection  ordered 
in  view  of  such  tolls,  rates,  and 
charges  will  inflict  upon  it  an  undue 
loss,  and  one  that  cannot  be  prevented 
by  any  adjustment  of  rates,  tolls,  and 
charges.  Michigan  State  Teleph.  Co. 
y.  Michigan  R.  Commission  (Mich.) 
supra. 

In  Pioneer  Teleph.  &  Teleg.  Co.  v. 
State  (1919)  —  Okla.  — ,  P.U.R.1919C, 
644,  177  Pac.  580,  the  court  said  that 
it  was  never  intended  to  compel  two 
telephone  companies  competing  for 
the  same  business  to  make  such 
physical  connection  between  their 
lines  and  exchanges  as  would  permit 
one  company  to  have  the  benefit  and 
nse  of  the  equipment  and  system  of 
the  other,  to  its  detriment  and  caus- 
ing a  discrimination  against  its  sub- 
scribers. "Oil  the  contrary,  it  was 
meant  to  require  such  a  mechanical 
union  of  the  lines  as  would  constitute 
a  transmission  of  the  messages  for 
the  public  convenience,  and  without 
destroying  the  property  rights  of 
either  company.  A  connection  under 
rules  and  regulations  that  amount  to 
the  destruction  of' property,  or  that 
worlc  a  discrimination  against  the 
subscribers  of  either  exchange,  would 
amount  to  the  taking  of  property 
without  due  process  of  law.  The 
state,  of  course,  has  the  power  to  take 
private  property  for  public  use  under 
its  right  of  eminent  domain;  but  this 
can  only  be  done  for  a  fair  consider- 
ation." 

ExpeMe  of  eonneetion  and  matnte* 

In  Groton  v.  Groton-Ferney  Mut 
Teleph.  Co.  (1919;  S.  D.)  P.U.R.1919E, 
894,  it  is  held  that  the  actual  me- 
chanical work  of  making  the  connec- 
tion of  the  lines  at  the  exchange 
point  of  either  company  should  be 
performed  by  the  company  owning 
the  exchange,  or  its  employees. 

And  in  Farmers'  Mut.  Teleph.  Co. 
V.  Central  U.  Teleph.  Co.  (1915;  111.) 
P.U.R.1915E,  IS,  the  Illinois  public 
otflities  coiziniission  ordered  a  physi- 


tance  line  and  a  local  exchange,  and 
ordered  the  latter  to  pay  the  expenses 
of  connection. 

To  the  same  effect  is  Moore  v. 
Pioneer  Teleph.  &  Tele^.  Co.  (1916; 
(Okla.)  P.U.R.1916D,  701  (a  decision 
of  the  Oklahoma  corporation  commis- 
sion). 

In  Reorganization  Committee  v. 
Prairie  City  Farmers'  Teleph.  Co, 
(1916;  111.)  P.U.R.1916B.  745,  the  lUl- 
nois  public  utilities  commission  or* 
dered  a  connection  between  a  long- 
distance company  and  a  local  ex- 
change at  the  instance  of  the  long  dis- 
tance company,  and  require4  it  to 
pay  the  expense  of  the  connection. 
The  court  said  that  if  the  companies 
could  not  agree  upon  the  schedule  of 
rates  and  charges  which  should  be 
established,  and  the  division  of  the 
tolls,  the  matter  might  be  taken  up 
with  it  at  a  later  date. 

In  Darnell  v.  Pioneer  Teleph.  & 
Teleg.  Co.  (1915;  Okla.)  P.U.R.1915A, 
80  (decision  of  the  Oklahoma  corpo- 
ration commission),  and  Wharton 
Teleph.  Co.  v.  Upper  Sandusky  Teleph. 
Co.  (1916;  Ohio)  P.U.R.1916B,  174 
(decision  by  the  Ohio  public  utilities 
commission),  a  physical  connection 
between  a  local  exchange  and  a  long- 
distance company  was  required,  the 
expense  of  the  connection  to  be 
borne  equally  by  the  companies. 

Where  one  of  the  telephone  systems 
is  in  bad  order,  it  is  within  the  power 
of  the  commission  to  require  that;  as 
a  condition  to  a  physical  connection, 
the  company  shall  repair  and  improve 
its  system  of  lines  and  poles  and 
change  grounded  lines  to  a  metallic 
circuit.  Northern  Indiana  &  S.  M. 
Teleph.  Teleg.  &  Cable  Co.  v.  Peo- 
ple's Mut.  Teleph.  Co.  (1918)  187  Ind. 
496,  F.U.R.1918B,  648,  119  N.  E.  212. 

e*  Compensation  for  aervtee  rendered. 

The  commission,  having  power  and 
control  over  the  matter  of  physical 
connection  of  different  telephone 
lines,  likewise  has  the  power  to  pre- 
scribe the  terms  and  conditions  of 
such  connection,  and  in  this  regard 
the  commission  may  adjust  the  ex- 
pense of  the  connection  and  of  main* 
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taining:  the  same,  and  make  such  reg- 
olatioiu  relative  to  switching  service, 
rates,  tolls,  differentials,  and  other 
charges  as  the  equities  of  the  particu- 
lar case  may  require.  The  only 
limitation  upon  the  power  of  the  com- 
mission in  this  regard  is  that 
imposed  by  the  restriction  of  taking 
proper^  wittiout  due  compensation, 
which  in  its  application  requires  that 
tiie  regulations  prescribed  by  the  com- 
mission shall  be  reasonable,  in  view 
of  the  conditions  and  circttmstances 
of  the  particular  case. 

Each  company  may  be  required  to 
guarantee,  collect,  and  pay  over  to  the 
other,  monthly,  all  charges  for  toll 
messages  originating  on  its  line,  in- 
elading  messages  which  are  reversed. 
Groton  v.  Groton-Femey  Mut.  Teleph. 
Co.  (1919;  S.  D.)  P.UJt.l919E,  894; 
Uoore  v.  Pioneer  Teleph.  &  Teleg.  Co. 
(1916;  Okla.)  P.U.R.1916D,  701. 

And  it  has  been  held  that  the  joint 
rates  and  charges  for  toll  or  through 
service  by  the  long-distance  company 
to  the  local  company  should  be  on  the 
same  terms  and  conditions  as  those 
on  which  the  long-distance  company 
Aimished  the  same  to  another  local 
exchange.  Wharton  Teleph.  Co,  v. 
Upper  Sandusky  Teleph.  Co.  (1915; 
Ohio)  P.U.R.1915B,  174. 

The  basis  of  toll  charges  to  and 
from  the  local  company,  either  in  its 
local  exchange  or  on  rural  lines  con- 
nected therewith,  shall  be  the  same 
u  the  rates  to  subscribers  of  the 
long-distance  company  in  the  city 
where  the  local  exchange  is  located, 
the  local  exchange  being  entitled  to 
a  certain  per  cent  of  all  the  toll  reve- 
noe  collected  for  toll  traffic  which 
originated  or  terminated  on  its  lines, 
or  mral  lines  connected  therewith 
DtmeU  v.  Pioneer  Teleph.  &  Teleg. 
Co.  (1915;  Okla.)  P.U.R.1915A,  80. 

In  Re  Valley  Home  Teleph.  Co. 
(1915;  Mich.)  P.U.R.1915A,  56,  in 
ordering  physical  connection  to  be 
made  between  two  competing  tele- 
phone companies,  the  railroad  com- 
miasion  of  Michigan  ordered  that  the  ■ 
toll  rate  to  be  charged  and  collected 
as  between  the  two  companies,  and 
the  division  thereof  should,  until  the 
further  order  of  the  commission,  be 


baaed  upon  the  toll  schedule  of  the 
Michigan  independent  traffic  associa- 
tion, which  has  application  with  most 
independent  telephone  companies  of 
the  state,  and  is  in  practical  conform- 
ity  with  the  rate  charged  by  other 
telephone  companies  operating  in 
that  territory. 

In  Kestel  v.  Marshfield  Rural 
Teleph.  Co.  (1915;  Wis.)  P.UJ1.1915C. 
44,  the  Wisconsin  railroad  conunis- 
aion  ordered  physical  connection  to  be 
continued,  and,  it  appearing  that  the 
connection  was  of  about  equal  value 
to  each  of  the  exchanges,  it  was  or- 
dered that  the  subscribers,  for  the 
privilege  of  the  exchange,  should  pay 
an  additional  amount,  and  that  this 
amount  should  be  divided  equally  be- 
tween the  two  companies,  with  ike 
proviso,  however,  that  if  this  was 
found  unfair  to  either  company,  the 
matter  might  be  taken  up  at  a  later 
date. 

In  Pioneer  Teleph.  &  Teleg.  Co.  v. 
State  (1914)  43  Okla.  827,  144  Pac 
699,  the  syllabus  of  the  court  is  to 
the  effect  that  "where,  on  appeal  from 
an  order  of  the  corporation  commis- 
sion,  tiiere  is  an  absence  of  compe- 
tent evidence  to  support  the  order,  and 
where  the  order  dividing  tolls  will  re- 
sult in  loss  and  disadvantage  to  all 
parties  concerned,  and  the  record  con- 
tains a  proposition  for  the  handling 
of  the  telephone  business  whereby 
the  public  would  have  the  same  or 
better  accommodations,  and  all  the 
parties  concerned  would  be  at  less  ex- 
pense and  probably  derive  a  profit, 
the  cause  should  be  remanded  for  a 
rehearing,  on  whic^  a  new  order  may 
be  predicated. 

There  is  an  interesting  discussion 
by  the  Wisconsin  railroad  commis- 
sion, with  regard  to  the  apportion- 
ment of  the  expenses  and  receipts 
due  to  a  physical  connection  between 
two  companies,  in  Belmont  &  P.  V. 
Teleph.  Co.  v.  La  Fayette  County 
Teleph.  Co.  (1916;  Wis.)  P.U.R.1915B, 
101.  Upon  this  question  the  commis- 
sion said:  "The  method  of  switching- 
rate  determination  used  in  this  case 
is  an  extension  of  the  method  hereto- 
fore used  by  this  commission.  Up  un- 
til this  time  it  has  been  the  practice 
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ing-  service  of  the  central  office  oper- 
ators' salaries  on  the  basis  of  weight- 
ed traffic,  and  obtain  the  portion  of 
this  cost  which  is  incident  to  the 
switching  service.  Added  to  this  are 
a  portion  of  the  central  office  mainte- 
nance, interest,  and  depreciation  up- 
on the  apportioned  value  of  that  part 
of  the  local  company's  plant  actually 
Used  to  connect  the  rural  company's 
lines  with  the  local  exchange,  and 
proper  proportions  of  the  conunercial. 
general,  and  undisturbed  expenses  of 
the  local  company.  This  method, 
though  it  appears  to  arrive  fair- 
ly at  the  cost  of  the  service,  so 
far  as  it  goes,  does  not  take  into 
consideration  the  cost  incident  to 
the  different  types  of  construction 
which  may  be  used  by  the  two 
companies.  The  equipment  expenses, 
including  interest,  depreciation;  and 
maintenance  of  tlie  siritehboard,  wire 
plant,  and  substations  of  the  two 
companies,  have  been  considered 
to  be  at  a  balance,  unit  for  unit, 
between  the  two  companies.  Let  us 
assume  a  case  in  which  one  company 
has  installed  a  poor  grade  of  line  con- 
structionr  but  in  which  the  other  com- 
pany haa  8  SQod  grade  of  construc- 
tion, and  ts,  perhaps,  operating  in  a 
city  In  which  a  large  amount  of  un- 
derground work  or  other  expensive 
construction  is  necessary,  thus  mak- 
ing the  investment  per  telephone  rel- 
atively high.  It  would  seem  fair,  in 
such  a  case,  that  the  first  company 
should  share  in  the  expense  incident 
to  tiie  large  investment  of  the  seoond 
company,  in  proportion  as  It  nses 
that  investment.  Also,  it  seems  rea- 
sonable that,  within  certain  limits, 
there  should  be  a  reciprocal  sharing 
of  the  expenses  of  the  first  company 
by  the  second,  based,  as  in  the  first 
instance,  upon  the  proportionate 
amount  of  use  which  Is  made  of  the 
facilities  of  the  first  company  by  the 
second.  The  Kmlts  which  stirround 
the  application  of  this  principle  ap- 
pear to  be  that  each  company  shall 
make  a  reasonable  use  of  its  own  fa- 
cilities, and  that  the  construction  of 
both  companies  shaU  lie  wlttaiia  a  rea- 
sonable ndia*  ^  "^^^  central  point. 


been  followed  in  the  determination  of 
the  switching  rate  in  this  case.  The 
central  office  operators'  salaries  of  ^ 
the  ShuUzberg  &  Seymour  Exchanges  | 
have  first  been  apportioned  to  (1) 
the  Shnlteberg  subscribes,  (2)  the 
subscribers  on  the  rnral  lines  con- 
necting the  two  exebanges,  and  (3) 
the  Seymour  exchange  subscribers,  on 
the  basis  of  percentage  of  operators' 
time  devoted  to  the  handling  of  each 
class  of  traffic,  as  determined  by  an 
analysis  of  the  traffic  studies.  A  de- 
termination bas  been  made  of  all  ott-  i 
er  expense  directly  incident  to  the  ' 
Shullzberg  exchange,  of  all  expense  ' 
directly  incident  to  the  rural  lines 
connecting  the  two  exchanges,  and  of 
»U  expense  (excluding  operators'  sal- 
aries) directly  incident  to  that  por- 
tion of  the  Seymour  exchange  lines  I 
within  a  7-mile  radius  of  Shullzberg.  j 
Each  of  these  groups  of  expenses  has  ) 
then  been  apportioned  among  the 
classes  of  service  on  the  basis  of  use, 
as  computed  from  the  traffic  studiea. 
It  will  be  noted  that  in  this  case  it 
has  been  assumed  that  each  company 
should  share  in  the  expenses  of  the 
ether  company,  in  proportion  to  its 
use  of  the  facilities  furnished  by  the  , 
other  company.  Where  the  need  fn 
physical  connection  is  such  that  the  j 
service  to  be  obtained  through  such  j 
connection  should  be  furnished  on  a 
flat-rate  basis,  rather  than  upon  s 
toll  basis,  it  seems  to  us  that,  as  far 
as  possible,  the  entire  system  which 
is  reasonably  required  for  flat-rate  [ 
service  should  he  treated  as  if  it  wen  { 
a  single  exchange,   tt  the  propoir  j 
were  all  owned  by  one  company,  there  ' 
would  probably  be  no  question  raised 
as  to  the  propriety  of  this  method  of 
dealing  with  the  situation.  Suppose, 
for  example,  that  a  telephone  utility 
operates  both  local  and  rural  lines. 
Certainly,  it  would  be  unfair  to  ask 
rural  sabscribers  to  help  b^ar  the  ex- 
penses fncideitt  to  the  upkeep  of  local 
wire-plant  and  substation  equipment, 
if  local  subscribers  were  not  required 
to  bear  a  part  of  similar  expenses  of 
the     rural  ^   system.    The  problem 
which  we  liave  before  us  in  physical 
connection  cases,  such     tbe  preeent 
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one,  is  not  unlike  that  which  arises  in 
adjustment  of  rates  as  between  local 
and  rural  lines  owned  by  the  same 
eompsny.  If  it  is  reasonable  to  fur- 
nish the  service  incident  to  such 
physical  connection  on  an  unlimited 
basis,  it  must  be  because  the  reason- 
able exchange  requirements  of  the 
parties  affected  are  for  such  unlimit- 
ed service.  If  the  rural  lines  which 
are  to  be  connected  to  Shullzberg,  or 
the  Belmont  &  Pleasant  View  Tele- 
phone Company,  which  owns  these 
lines,  are  to  be  required  to  meet  a 
part  of  the  expenses  of  the  Shullz- 
berg exchange  in  payment  for  its  use 
of  the  facilities  furnished  by  that  ex- 
change, in  order  that  it  may  offer  its 
BQbscribers  the  unlimited  use  of  that 
exchange,  it  seems  only  reasonable 
that  the  La  Fayette  County  Telephone 
Company,  as  owner  and  operator  of 
the  Shullzberg  exchange,  should  bear 
such  expenses  of  the  Belmont  &  Pleas- 
ant View  Company  as  are  incident  to 
the  service  furnished  by  the  Belmont 
company  to  the  Shullzberg  exchange. 
1%e  mere  fact  that  the  La  Fayette 
County  Telephone  Company  is  the  ob- 
jecting party  in  this  case  does  not 
itean  that  the  Belmont  company 
Aould  pay  the  cost  incurred  by  the 
U  Fayette  County  Company  in  fur- 
nishing this  service,  and  not  receive 
from  that  company  payment  for  the 
aervice  which  is  furnished  to  it.  This 
connection  is  for  the  benefit  of  the 
patrons  of  both  companies.  Neither 
company  can  be  expected  to  furnish 
this  service  without  compensation, 
bat  the  net  amount  to  be  paid  by  the 
Betmont  &  Pleasant  View  Company  to 
tiie  La  Fayette  County  Telephone 
Company  does  not  have  to  cover  the 
entire  expense  of  the  .latter  company 
in  connection  with  furnishing  this 
Berrice.  As  long  as  this  service  is 
for  the  benefit  of  the  patrons  of  both 
companies,  the  Belmont  &  Pleasant 
View  Telephone  Company  should  be 
required  to  pay  to  the  La  Fayette 
Cmnij  Telephone  Company  only  the 
unount  by  which  the  cost  of  the  serv- 
ice furnished  to  the  Belmont  &  Pleas- 
ant View  subscribers  by  the  La  Fay- 
ette County  Company  exceeds  the  cost 
of     service  furnished  to  La  Fayette 


county  subscribers  by  the  Belmont  & 
Pleasant  View  Company.  The  fact 
that  an  application  for  physical  con- 
nection is  made  by  one  of  the  tele- 
phone companies  concerned  does  not 
make  the  situation  any  different  from 
what  it  would  be  if  the  application 
for  physical  connection  were  made  by 
individuals  not  representing  either 
company.  Suppose,  for  example,  that 
the  complaint  in  this  case  was 
brought  by  a  number  of  individuals 
not  officially  connected  with  either  of 
the  companies.  The  La  Fayette 
County  Telephone  Company  could*  not 
reasonably  be  required  to  furnish  the 
service  unless  it  were  to  be  compen- 
sated for  it.  The  Belmont  &  Pleasant 
View  Telephone  Company,  likewise, 
could  not  reasonably  be  required  to 
furnish  the  service  without  compen- 
sation. It  would  hardly  be  concluded, 
however,  that,  in  an  action  brought  by 
outside  parties,  the  Belmont  &  Pleas- 
ant View  Telephone  Company  should 
pay  to  the  La  Fayette  County  Tele- 
phone Company  the  total  expense  of 
the  latter  company  involved  in  fur^ 
nishing  the  service,  without  receiving 
from  that  company  payment  for  the 
service  furnished  by  it,  any  more 
than  it  could  be  concluded  that  the 
La  Fayette  County  Telephone  Com- 
pany should  bear  the  expense  of  the 
Belmont  &  Pleasant  View  Telephone 
Company  involved  in  such  service, 
without  receiving  from  that  company 
compensation  in  turn.  As  a  matter  of 
fact,  the  connection  is  made  for  the 
benefit  of  the  subscribers  of  both 
companies,  and  the  subscribers  must 
be  the  ones  to  bear  the  cost.  If  at  their 
present  rates  they  are  adequate  to 
furnish  this  service,  and  the  service  is 
reasonably  required,  it  should  be 
granted  them  at  the  present  rates.  If 
the  present  rates  are  not  adequate, 
they  should  be  so  adjusted  as  to  meet 
the  cost  of  the  reasonable  exchange- 
service  requirements.  The  mere  fact 
that  the  expenses  of  one  company  in- 
volved in  furnishing  service  to  the 
other  company  are  greater  than  the 
expenses  of  the  second  company  in- 
volved in  furnishing  service  to  the 
first  can  no  more  be  a  reason  why  the 
second  company  should  pay  the  en- 
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tire  expenses  of  the  first  company, 
without  an  offset  for  its  own  expenses 
incurred  in  serving^  the  first  company, 
than  it  can  be  a  reason  why  the  first 
company  should  pay  the  expenses  of 

«the  second  one,  without  any  offset. 
Both  companies  are  engaged  in  a 
joint  service  to  the  subscribers  of 
both.  These  subscribers  should  pay 
their  own  companies  for  the  addition- 
al service  furnished,  but,  if  one  com- 
pany furnishes  to  subscribers  of  the 
other  a  greater  service  than  is  fur- 
nished by  that  company  to  sub- 
Bcriben  of  the  first  one,  the  com- 
pany furnishing  tiie  greater  service 
should  be  entitled  to  receive  a  net 
amount  from  the  other  company, 
sufficient  to  meet  the  difference  in 
cost.    Where  a  physical  connection 

'  is  established  on  a  flat-rate  basis, 
the  available  exchange  limits  are 
thereby  extended  for  the  patrons 
of  both  companies  concerned.  The 
subscribers  of  both  companies  eventu- 
ally must  bear  the  cost  of  such  con- 
nection, but  there  is  no  reason  that 
we  can  see  why  the  cost  of  such  con- 
nection should  be  borne  entirely  by 
the  subscribers  of  one  of  the  com- 
panies. The  amount  fixed  by  the  or- 
der in  this  case  to  be  paid  by  the 
Belmont  ft  Pleasant  View  Telephone 
Company  to  the  La  Fayette  County 
Telephone  Company,  as  has  been  ex- 
plained, will  not  be  the  total  cost  to 
the  La  Fayette  County  Telephone 
Company  of  furnishing  this  service. 
It  has  been  found  that  this  service  on 
a  fiat-rate  basis  is  a  reasonable  ex- 
change-service requirement.  To  the 
extent  by  which  the  payments  by  the 
Belmont  ft  Pleasant  View  Company  to 
the  La  Fayette  County  Company  are 
less  than  the  bost  to  the  latter  com- 
pany of  furnishing  this  service,  the 
cost  of  such  physical  connection  must 
eventually  fall  upon  subscribers  of 
the  La  Fayette  County  Company. 
There  is  no  issue  raised  in  this  case 
as  to  the  reasonableness  of  the  pres- 
ent exchange  rates  of  the  La  Fayette 
County  Telephone  Company  for  the 
added  exchange  service  involved  in 
this  physical  connection.  Consequent- 
ly, the  present  adequacy  of  the  ex- 
change rates  has  not  been  investigat- 


ed. .  If,  however^  the  revenues  of  the 
La  Fayette  County  Telephone  Com- 
pany, with  its  present  exchange  rates 
and  with  the  terms  fixed  in  this  order 
for  physical  connection,  should  prove 
to  be  insufficient  to  meet  the  require- 
ments of  such  physical  connecUon, 
the  proper  action  would  be  to  secure 
•a  readjustment  of  the  exchange  rates 
of  that  company,  so  that  the  remain- 
der of  the  cost  to  that  company  of 
physical  connection  will  be  borne  by 
its  subscribers  who  are  benefited  by 
such  service.  The  same  would  hold' 
true  of  a  similar  set  of  conditions  in 
the  Belmont  &  Pleasant  View  Tele- 
phone Company." 

d.  JProtcoUon  againat  low  duo  to  the 

_  connecUon. 

The  fact  that  a  long-distance  tele- 
phone company  has  a  local  exchange, 
and  will  be  subjected  to  competition 
if  required  to  connect  with  another 
company  haviner  a  local  exchange  at 
the  same  place,  affords  no  ground  for 
refusing  a  physical  connection  of  the 
two  companies.  Northern  Indiana  & 
S.  M.  Teleph.  Teleg.  &  Cable  Co.  v. 
People's  Mut  Teleph.  Co.  (1918)  187 
Ind.  496,  P.U.R.1918D.  548,  119  N.  E. 
212.  (This  is  also  the  logical  impli- 
cation of  the  cases  cited  in  the  note 
in  11  A.L.B.  1212,  upholding  the  pow- 
er of  the  state  to  require  physical  con- 
nection without  compensation  for  loss 
of  this  advantage.) 

The  commission,  however,  may 
make  an  adjustment  of  rates,  tolls, 
and  charges  which  will  prevent  the 
local  exchange  of  a  long-distance 
company  from  being  placed  at  a  dis- 
advantage with  the  local  exchange 
company.  Michigan  State  Teleph.  Co, 
V.  Michigan  R.  Commission  (1916)  193 
Mich.  515,  P.U.R.1917C,  365,  161  N. 
W.  240. 

While  the  power  to  require  and  reg- 
ulate physical  connection  of  telephone 
companies  is  well  settled,  it  would 
seem  that,  nnder  the  guise  of  regula- 
tion, the  commission  cannot  interfere 
with  or  injure  the  business  of  one 
company  by  requiring  it  to  routs 
messages  coming  over  it,  to  be  trans- 
ferred over  the  exchange  of  another 
company,  in  a  manner  which  will  gif* 
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the  Utter  company  an  undue  and  un- 
fiir  advantage  over  the  fonner. 
PioDeer  Teleph.  &  Teleg.  Go.  v.  State 
(1920)  77  Okla.  216,  P.U.R.1920C,  557, 
186  Pac  934  The  foregoing  case 
holds  that  such  a  requirement,  with- 
oat  a  provision  for  compensation  be- 
ing  first  made,  constitutes  a  taking 
of  the  property  of  the  injured  com- 
pany  without  compensation,  and  is  an 
eiereise  of  the  power  of  eminent  do- 
naim  and  not  of  the  police  powers  of 
the  state.  In  reaching  its  conclusion, 
the  court  cites  and  quotes  from  Pa- 
cific Teleph.  &  Teleg.  Co.  v.  Eshleman 
(1913)  166  CaL  640,  50  L.R.A.(N.S.) 
652,  137  Pac.  1119,  Ann.  Gas.  1915C, 
822,  which  is  commented  upon  in  the 
auiotation  in  11  A.L.R.  1204,  as  being 
loosed  to  the  great  weight  of  au- 
thority, as  to  the  power  of  the  state  to 
require  the  physical  connection  of 
telephone  companies,  without  resort- 
ing  to  eminent  domain  proceedings. 

In  that  annotation  Oklahoma  cases 
are  cited  as  sustaining  the  general 
nile,  including  an  Oklahoma  decision 
handed  down  subsequently  to  Pioneer 
Teleph.  &  Teleg.  Co.  v.  State. 

As  heretofore  pointed  out,  the  ques- 
tion ander  consideration  in  this  an- 
notation relates  to  the  character  of 
the  regulations  upon  requiring  the 
physical  connection  of  different  tele- 
phone companies;  it  does  not  involve 
the  question  as  to  the  power  of 
the  state  to  require  telephone  com- 
panies within  its  borders  physically 
to  ecumect  their  lines,  nor  the  ne- 
cessity of  compensating  either . 
telephone  company  for  any  loss  or  in- 
jury to  its  business  by  reason  of  a 
physical  connection  with  another 
campany.  These  questions  are  the 
sabject  of  the  annotation  in  11  A.L.R. 
1204.  As  there  pointed  out,  the  re- 
quirement that  competing  telephone 
companies  physically  connect  their 
lines  does  not  constitute  the  taking  of 
property,  within  the  meaning  of  emi- 
nent domain  laws  requiring  compen-  . 
sation,  even  though  one  of  the 
companies  will  suffer  loss  or  injury  to 
its  business  by  reason  of  the  connec- 
tion. In  this  regard,  it  is  pointed  out 
in  flie  annotation  referred  to  that,  at 
conunon  law,  there  was  no  power  vest- 


ed in  any  political  body  to  require  tiie 
physical  connection  of  telephone  com- 
panies, all  power  in  that  regard  rest- 
ing upon  a  statute  or  a  constitutional 
provision.  These  enactments  usually 
provide  for  compensation  for  the  serv- 
ice rendered  and  the  expense  of  the 
connection,  to  be  fixed  by  the  board 
of  commissioners  having  the  power  to 
order  the  connection.  This  authority 
has  been  conferred  in  such  general 
terms  in  some  states  as  to  vest  in  the 
board  of  commissioners  the  power,  in 
fixing  the  rates,  to  take  into  consider- 
ation the  present  business  of  the  com- 
panies concerned,  and  fix  such  rates, 
charges,  or  tolls  as  will  afford  protec- 
tion to  the  business  of  each  company. 

Applying  this  rule,  in  Owatonna  v. 
Northwestern  Teleph.  Exch.  (1917  j 
Minn.)  P.U.R.1917C,  665,  where  the 
long-distance  business  of  one  compet- 
ing telephone  company  was  much 
greater  than  that  of  the  other,  both 
having  competing  lines  to  many 
points  in  and  out  of  the  state,  the 
commission,  in  ordering  a  physical 
connection  at  a  given  point  between 
the  two  companies,  held  that  the 
company  having  the  greater  business 
was  entitled  to  protection  by  the  es- 
tablishment of  a  differential,  having 
no  relation  to  the  rates,  and  not  to  be 
increased  according  to  the  distance 
the  message  was  to  be  carried,  but 
a  flat  arbitrary  charge,  to  apply  to  the 
movement  of  all  traific  handled  over 
the  two  lines.  This  was  fixed  at  10 
cents  in  addition  to  the. regular  toll' 
rates.  The  purpose  of  this  differen- 
tial was.  frankly  stated  by  the  com- 
mission to  be  the  protection  of  the 
property  of  the  competing  companies, 
and  it  is  apparent  that  the  business 
of  the  company  was  regarded  as 
property. 

Upon  this  point,  in  Wisconsin 
Teleph.  Co.  v.  Railroad  Commission 
(1916)  162  Wis.  383,  L.R.A.1916E, 
748,  P.U.R.1916D,  212,  156  N.  W.  614, 
the  court  said:  "It  is  suggested  that 
it  was  not  within  the  power  of  the 
railroad  commission  to  make  such  a 
regulation  as  it  proposed  to  make  in 
its  original  decision,  and  as  it  after- 
wards made  in  its  supplemental  or-, 
der.    If  these  orders  were  made  on 
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the  theory  that  there  waa  a  taking  of 
property  for  which  compensation 
should  be  made,  and  that  such  prop- 
erty was  paid  for  by  the  exaction  of 
the  extra  charge  provided  for*  we  do 
not  see  how  they  could  be  sustained, 
because  no  power  of  condemnation  is 
conferred  on  the  commission.  The 
orders,  however,  are  made  on  the 
theory  that  there  is  no  taking.  The 
charge  is  exacted  because  an  extra 
service  is  furnished  to  those  who  take 
advantage  of  the  connection,  and  for 
the  purpose  of  removing  any  induce- 
ment there  might  be  on  the  part  of 
plaintiff's  subscribers  to  quit  it,  be- 
cause of  the  connection,  and  become 
patrons  of  the  local  exchange  of  the 
rival  company.  The  purpose  of  the 
regulation  is  not  to  pay  for  any  tak- 
ing of  property,  but  to  prevent  inci- 
dental loss  that  might  result  to  the 
plaintiff  from  the  connection. 
A^iewed  in  this  light,  we  see  no  objec- 
tion to  the  regulation,  and  think  it 
comes  fairly  within  the  statute." 
This  regulation  was  apparently  in  the 
form  of  a  differential,  the  same  as 
that  in  the  preceding  case.  It  was, 
however,  based  upon  the  distance  the 
message  was  to  be  transferred,  the 
amount  being  fixed  at  6  cents  for  the 
first  60  miles,  and  10  cents  for  all 
over  that  and  not  over  100  miles,  and 
15  cents  for  all  distances  over  100 
miles. 

In  Michigan  State  Teleph.  Co.  v. 
Michigan  R.  Commission  (1916)  193 
Mich.  515,  P.U.R.1917C,  355, 161  N.  W. 
240,  the  court  said  that  the  railroad 
commission  "has  full  power,  under 
the  statute,  to  prescribe  the  joint 
rates,  tolls,  and  charges  to  be  made 
for  the  use  of  the  connection,  and  to 
determine  the  division  of  such  rates, 
tolls,  and  charges,  if  the  parties  in- 
terested fail  to  agree  upon  the  divi- 
sion. In  fixing  these  rates,  tolls,  and 
charges,  the  commission  seems  to 
have  a  very  large  discretion,  and 
while,  unquestionably,  they  must  be 
reasonable  when  all  the  circum- 
stances affecting  the  situation  are 
taken  into  consideration,  yet  they  are 
not  necessarily  limited  to  the  actual 
cost  of  operation,  or  even  to  an  ordi- 
nary profit  thereon.    In  fixing  the 


rates,  tolls,  and  charges,  the  commis- 
sion may  undoubtedly  take  into  con- 
sideration all  of  the  equities  growing 
out  of  the  regulation,  and  make  use  of 
the  rates  in  adjusting  those  equiti^" 
It  is  further  suggested  in  this  case 
that  it  is  within  the  power  of  the 
commission  to  rescind  the  order  re- 
quiring the  physical  connection,  if  it 
is  found  to  operate  unduly  to  the  in- 
jury of  one  of  the  companies. 

The  public  utilities  commission  of 
Illinois,  in  Assumption  Mut.  Teleph. 
Co.  v.  Central  U.  Teleph.  Co.  (1916; 
IlL)  P.U.R.1916E,  940.  ordered  physi- 
cal connection  between  two  exchanges 
in  the  same  place  for  toll  service,  and 
as  a  condition  thereto  the  long- 
distance company  was  given  the 
right  to  charge  a  reasonable  amount 
for  the  use  of  its  facilities,  in  addi- 
tion to  the  regular  toll  rates.  One 
purpose  of  this  provision  was  to  pro- 
tect it  against  loss  of  subscribers  by 
the  connection. 

And  in  Farmers  Mut.  Teleph.  Co.  v. 
Central  U.  Teleph.  Co.  (1915;  lIL) 
P.U.R.1916E,  13,  the  Illinois  public 
utilities  commission,  upon  ordering  a 
physical  connection  between  two  tele- 
phone lines,  said  that  in  the  first  in- 
stance it  would  not  attempt  to  fix  the 
terms  for  the  privilege  of  the  connec- 
tion, but  that,  in  order  to  prevent  in- 
jury to  the  long-distance  company, 
the  terms  upon  which  the  connection 
should  be  made  must  be  such  as  to 
prevent  the  loss  of  business  to  that 
company  because  of  the  connection. 

So,  the  South  Dakota  board  of  rail- 
road commissioners  in  Ijake  Front 
Teleph.  Co.  v.  Dakota  Cent.  Teleph, 
Co.  (1918;  S.  D.)  P.U.R.1918E,  550, 
held  that,  as  a  condition  to  the  physi- 
cal connection  of  a  long-distance  com- 
pany with  a  local  exchange,  the  local- 
exchange  company  should  be  required 
to  put  into  effect  a  party-line  rental 
which  shall  not  be  less  than  the  party- 
line  rate  contemporaneously  charged 
and  collected  by  the  lung-distance 
company  for  like  service  in  the  local- 
ity served  by  both  companies,  and 
that  the  local  company  should  also 
pay  a  certain  switching  charge. 

And  in  Missouri  Valley  Teleph.  Co. 
V.  Dakota  Cent.  Teleph.  Co.  (1916; 
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&  a)  P.UJt.l916C,  183,  the  Soath 
Dakotk  commiasion  ordered  ft  physi- 
aH  connection  between  two  com- 
panies at  a  certain  point  where  there 
was  very  little  competition  between 
the  exchanges  of  the  company,  al- 
though at  other  points  there  was  con- 
siderable competition,  and  it  refused 
the  connection  except  at  this  one  point. 
The  connection  was  made  upon  tne 
basis  that  the  local  exchange  was  to 
account  to  the  lonsr-di stance  exchange 
for  all  tolls  collected  from  its  sub- 
Kribers,  and  to  guarantee  the  pay- 
ment thereof. 

Id  Owatonna  t.  Northwestern 
Teleph.  Exc'b.  (Minn.)  supra,  in  or- 
dering a  connection,  there  was  a  pro- 
nsion  for  a  dififerential  in  favor  of 
the  long-distance  company,  and  it  was 
pointed  out  that  this  differential  had 
no  relation  to  any  rate,  and  it  should 
not  be  increased  according  to  the  dis- 
tance the  message  was  carried,  but 
it  should  be  a  flat  arbitrary  charge  to 
apply  to  movement  of  all  trafilc  han- 
dled over  the  two  lines.  It  was  also 
provided  that  each  company  should 
bear  one  half  the  cost  of  the  addition- 
al construction  and  the  local  exchange 
should  pay  to  the  long-distance  com- 
pany a  reasonable  rental  charge  for 
the  use  of  the  necessary  conduit. 

In  Pioneer  Teleph.  &  Teleg.  Co,  v. 
State  (1919)  —  OUa.  — ,  P.UJ1.1919C, 
544,  177  Pae.  680,  one  of  the  com- 
panies involved  in  a  proceeding  for 
physical  connection  was  a  mutual 
company  which  furnished  its  sub- 
scribers with  free  toll  service  to  the 
various  towns  reached  by  its  line  and 
it  appeared  that  adding  the  toll-line 
facilities  of  a  long-distance  company 
through  a  physical  connection  with 
the  latter  exchange  would  give  the 
former  a  great  advantage  over  its 
competitor,  and  thus  bring  about  the 
elimination  of  the  exchange  of  the 
competitor;  indeed,  the  commission 
ordering  the  connection  conceded  that 
this  was  the  effect  of  the  order.  Un- 
der these  circumstances  the  action  of 
the  commission  was  reversed,  and  the 
case  sent  back  for  an  order  to  be 
nade  which  would  protect  both  com- 
panies. 

Ib  the  reported  case  (Blackubdge 
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ante,  348),  a  peculiar  situation  is 
presented,  in  that  the  long-distance 
telephone  company  and  the  local  ex- 
change company  both  had  local  ex- 
changes, and  the  subscribers  to  the 
long-distance  company,  at  a  meeting 
held  for  that  purpose,  united  in  their 
agreement  to  terminate  their  contract 
with  the  long-distance  company  and 
Join  the  local  company,  the  exchange 
rates  of  the  latter  being  the  cheaper. 
At  this  time  there  was  a  physical 
connection  of  the  lines  of  the  two 
companies,  but  immediately  upon  this 
action  upon  the  part  of  the  subscrib- 
ers to  the  long-distance  company  the 
latter  company  terminated  the  con- 
nection, and  the  local  company  ap- 
pealed to  the  commission  to  have  the 
connection  restored.  Upon  ordering 
a  restoration  of  the  connection,  and 
fixing  a  certain  basis  for  the  exchange 
service,  the  commission  declared  that 
the  result  of  this  order  would  be 
practically  to  destroy  the  local  ex- 
change of  the  long-distance  compaiqr, 
and  it  undertook  to  meet  this  by  an 
order  that  all  future  business  should 
be  divided,  and  that  neither  company 
should  accept  new  or  additional  local 
subscribers  in  numbers  sufficient  to 
change  the  proportion  and  size  that 
one  company  bore  to  the  other  on  a 
certain  date.  This  order  is  held  to 
be  beyond  the  power  of  the  commis- 
sion to  make,  and  it  is  therefore  re- 
versed, and  the  case  sent  back  with 
instructions  for  the  commission  to 
make  an  order  or  regulation  for  the 
exchange  of  service  under  such  con- 
ditions, if  they  can  be  found,  as  will 
be  legally  justifiable  and  within  con- 
stitutional limits. 

III.  Seawrvation  of  right  to  malee  fur' 
ther  regulations  in  the  future. 

The  matter  of  regulating  the  terms 
and  conditions  of  a  physical  connec- 
tion of  the  lines  of  different  telephone 
companies,  where  the  companies  can- 
not agree,  may  be  reserved  by  the 
commission  for  future  hearing,  and 
orders  may  be  made  from  time  to 
time,  adjusting  the  rights  of  the  com- 
panies as  future  developments  may 
require.  Farmers'  Mut  Teleph.  Co.  v. 
Central  U.  Teleph.  Co.  (1915;  lU.) 


Digitized  by  Google 


'  862 

P.U.R.1915E,  13;  Reorganization  Com- 
mittee V.  Prairie  City  Farmers  Teleph. 
Co.  (1916;  III.)  P.U.R.1916B,  745;  Re 
Valley  Home  Teleph.  Co.  (1915; 
Mich.)  P.U.R.1915A,  55;  Moore  v.  Pio- 
neer Teleph.  &  Teleg.  Co.  (1916; 
Okla.)  P.U.R.1916D.  701;  Pioneer 
Teleph.  &  Teleg.  Co.  t.  State  (1914) 
43  Okla.  827,  144  Pac.  699;  Kestel  v. 
Marshfield  Rural  Teleph.  Go.  (1915; 
Wis.)  P.U.R.1915C,  44. 
And  in  Assumption  Mut.  Teleph.  Co. 


[16  A.IJt. 

V.  Central  U.  Teleph.  Co.  (1915; 
111.)  P.U.R.1916E,  940,  in  ordering 
a  physical  connection  to  be  made 
between  a  long-distance  company 
and  a  local-exchange  company,  the 
court  said  that  ander  the  stotute 
it  was  the  duty  of  the  company  to 
ui^dertake  to  agree  as  to  the  appor- 
tionment of  the  tolls,  and  if  they 
could  not  do  so,  then  the  matter  could 
be  presented  to  the  commission. 

A.  6.  8. 
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CHARLES  MOON,  Appt, 

V. 

STATE  OF  ARIZONA,  Bespt. 

AriMona  Supreme  Court— June  7,  X091, 
(—  Aris.  —^198  Pac.  288.) 

Evidence  —  finger  prints. 

1.  Evidence  of  correspondence  of  finger-print  impressions  ^en  intro- 
duced by  qualified  finger-print  experts  is  admissible  to  connect  an  accused 
with  a  crime  committed. 

{■See  note  on  this  question  beginning  on  page  370.] 


—  experiment — pairing  finger  prints. 

2.  It  is  not  error,  in  a  case  in 
which  finger-print  evidence  has  been 
used,  to  permit  an  expert  to  pair 
finger  prints  of  the  jurors,  properly 
taken  and  developed,  for  the  purpose 
of  illustrating  the  methods  of  the  sys- 
tem of  finger-print  identification  and 
the  tmth  of  tiiie  claim  that  invisible 
finger  prints  can  be  developed  and  the 
identity  of  the  maker  revealed. 

—  cEperience  In  other  cases. 

3.  A  finger-print  expert  in  a  crimi- 
nal case,  who  has  been  subjected  to  a 
searching  cross-examination,  may,  on 
redirect  examination,  be  permitted  to 
relate  his  experience  in  other  cases  in 
which  finger-print  evidence  was  used; 
at  least,  where  accused  insists 
throughout  the  trial  that  there  is  no 
such  science  as  that  of  finger-print 
identification. 

Appeal  —  nonprejudicial  error. 

4.  Permitting  a  finger-print  expert 
in  a  criminal  case  to  go  too  minutely 


into  the  details  of  other  cases  in  which 
he  has  been  employed  is  not  revers- 
ible error,  if  under  the  peculiar  cir- 
cumstances of  the  case  no  prejudice 
is  shown. 

Constitutional  law  —  evidence  against 
self  —  finger  prints. 

5.  One  voluntarily  permitting  his 
finsrer-print  impressions  to  be  taken 
and  photographed  cannot  object  to 
the  introduction  in  evidence  of-  the 
photograph,  for  the  purpose  of  iden- 
tifying him  with  finger  prints  found 
at  the  scene  of  crime. 

Evidence  —  finger-print  record  from 
identificaifon  bureau. 

6.  Permitting  the  introduction  in  a 
criminal  case  of  the  finger-print  rec- 
ords of  accused,  taken  from  the  bu- 
reau of  identification  of  a  city,  is  not 
reversible  error  because  on  the  same 
card  is  his  criminal  record,  if  the 
criminal  record  was  so  covered  that  it 
was  not  seen  by  the  jury. 


Appeal  by  defendant  from  a  judgment  of  the  Superior  Court  for 
Cochise  County  (Lockwood,  J.)  convicting  him  of  burglary  In  the  first 
degree.  Affirmed, 
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Statement  by  Baker,  J.: 

defendant  has  appealed  from 
8  judgment  of  the  superior  court  of 
Cochise  county,  whereby  he  was 
convicted  of  the  offense  of  burglary 
in  the  first  degree,  and  pursuant  to 
which  he  was  sentenced  to  the  state 
prison  at  Florence  for  an  indeter- 
minate  period  of  not  less  than  five 
nor  more  tiian  fifteen  years. 

The  facts  are  substantially  as  fol- 
lows: John  Treu's  butcher  shop, 
sitaated  in  Bisbee,  was  burglar- 
ized in  the  nighttime,  on  the  6th  of 
September,  1919.  The  safe  in  the 
shop  was  broken  open  and  rifled, 
and  about  (1,700  to  $1,760,  belong- 
ing to  John  Treu,  was  stolen.  The 
cash  register  was  removed  a  few 
feet  from  the  counter  and  broken. 

On  the  following  morning  the 
sheriff  of  Cochise  county,  together 
with  others,  carefully  examined  the 
premises  at  the  scene  of  the  bur-, 
glary.  It  appears  that  the  sheriff 
had  had  previous  experience  with 
finger  printing,  and  that  he  at  once 
examined  the  doors  of  the  safe  and 
tools  and  other  surfaces  upon  which 
he  might  reasonably  expect  to  de- 
velop finger  prints;  that,  among 
other  things,  he  discovered  finger 
prints  upon  a  porcelain  slab  on  the 
front  of  the  cash  register  which  had 
been  removed  from  the  counter  to 
the  floor;  that  upon  the  develop- 
ment of  the  finger  prints  upon  this 
porcelain  slab  it  was  seen  that  a 
right  hand  had  been  laid  upon  this 
slab  leaving  the  impression  of  four 
fingers,  the  entire  print  being  suf- 
ficiently clear  to  distinguish  the  im- 
pression of  the  four  fingers.  How- 
ever, the  impressions  of  two  of 
the  fingers,  to  wit,  the  index  and 
little  fingers,  were  blurred  beyond 
possibility  of  identification.  The 
print  of  the  middle  finger  was 
blurred  at  the  center,  but  on  de- 
velopment well-defined  ridges  were 
found  along  the  margin  of  this 
finger  print.  The  print  of  the  ring 
or  third  finger,  however,  was  excep- 
tionally perfect — perfect  in  the 
sense  that  it  was  approximately  a 
complete  and  perfect  picture  of 
what  is  technically  called  a  "dab" 
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impression  of  the  end  of  the  ring 
finger  of  the  right  hand.  The  officer 
caused  the  finger  prints  to  be  care- 
fully photographed  by  a  competent 
photographer,  and  the  photograph 
of  the  print,  together  with  the  origi- 
nal slab,  was  positively  identified 
and  introduced  in  evidence  in  the 
caae.  One  of  the  oflScers,  who  aided 
in  the  preliminary  examination  of 
the  premises,  discovered  a  piece  of 
human  skin  adhering  to  a  closet 
door  situated  alongside  the  safe 
which  had  been  broken  open;  that 
this  piece  of  skin  ^hich  he  found 
was  bloody,  and  that  drops  of  blood 
were  found  upon  the  closet  door  at. 
and  about  the  place  where  the  piece 
of  human  skin  adhered  to  the  door, 
that  bbod  was  spattered  over  the 
front  door  of  the  safe  and  about  the 
interior  of  the  safe,  so  that  it  was 
obvious  that  the  same  person  who 
had  rifled  the  safe  had  injured  some 
part  of  his  hand,  and  that,  working 
about  and  in  the  safe,  the  wound 
had  bled  sufficiently  to  have 
sprinkled  drops  of  blood. 

The  officers  at  once  made  search 
about  the  town  for  a  man  whose 
hand  had  been  hurt,  and  soon  aiscer- 
tained  that  the  defendant  had  an  in-' 
jured  hand,  and  he  was  thereupon 
arrested  and  taken  to  the  shenfiTs 
office,  where  his  hand  was  examined 
and  finger  prints  taken  without  any. 
objection  upon  his  part. 

Upon  examining  the  defendant's 
hand  it  was  noticed  that  there  was  a 
similarity  between  the  wound  on  his 
hand  and  the  piece  of  skin  found  at 
Treu's  butcher  shop.  One  of  the  of-- 
ficers  brought  the  piece  of  skin  and 
compared  it  with  the  wound.  The 
piece  of  skin  was  submitted  to  a 
doctor,  who  also  compared  it  with 
the  wound.  Both  the  ofi[icer  and  the 
doctor  testified  that  the  piece  of 
skin  conformed  to  the  wound  upoq 
the  right  hand  of  the  defendant. 

Enlargements  of  the  photograph 
of  the  finger  print  on  the  porcelain 
slab  and  of  the  actual  finger  print  of 
the  defendant  were  made  for  the 
purposes  of  comparison,  and  sub- 
mitted to  five  finger-print  experi», 
each  of  whom  testified  that  the  fin- 
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ger  print  upon  the  porcelain  slab 
was  made  hj  the  hand  of  the  de- 
fendant. 

Mr.  Louis  R  Whitney,  for  appel- 
lant: " 

It  was  error  to  permit  one  of  thg 
expert  witnesses  introduced  by  the 
state  to  make  certain  demonstrations 
and  tests  before  the  jury  in  order  to 
bolster  up  and  add  to  the  weight  of 
his  testimony. 

22  G.  J.  Evidence,  T  609,  p.  626;  1 
Thompson,  Trials,  T  620;  Tullis  v. 
Eidd,  12  Ala.  648;  People  v.  Holmes, 
111  Mich.  364,  69  N.  W.  501;  Forc- 
heimer  v.  Stewart,  73  Iowa,  216,  32  N. 
W.  665.  35  N.  W.  148;  United  States  v, 
Ried,  42  Fed.  134;  Spires  v.  State,  50 
Fla.  121,  39  So.  181,  7  Ann.  Gas.  214; 
State  T.  Sanders,  68  Mo.  202,  30  Am. 
Rep.  782;  Forehand  v.  State,  51  Ark. 
553,  11  S.  W.  766;  People  v.  Conkling, 
111  Gal.  616,  44  Pac.  314;  Burke  v. 
People;  148  111.  70,  35  N.  E.  376;  Com. 
V.  Piper,  120  Mass.  185;  Yates  v.  Peo- 
ple, 38  111.  527;  Jim  v.  State,  4  Humph. 
288;  Langrston  v.  Southern  Electric  R. 
Co.  147  Mo.  457,  48  S.  W.  835;  DePhue 
V.  State,  44  Ala.  39;  Farmers  &  M. 
Bank  v.  Young,  36  Iowa,  45;  11  R.  C.  L. 
T  47,  pp.  627-629;  Faulkner  v.  State, 
43  Tex.  Grim.  Rep.  311,  65  S.  W.  1093. 

It  is  not  competent  for  an  expert 
witness  to  testify  as  to  particular 
cases  claimed  to  be  analogous  to  the 
case  on  trial. 

People  V.  Holmes,  111  Mich.  374,  69 
N.  W.  501 ;  Tweed  v.  Western  U.  Teleg. 
Co.  107  Tex.  247,  166  S.  W.  696,  177  S. 
W.  957,  —  Tex.  Giv.  App.  — ,  138  S. 
W..1166;  DePhue  v.  State,  44  Ala.  39; 
Home  V.  Williams,  12  Ind.  324;  Peo- 
ple T.  Dickerson.  164  Mich.  148,  33 
L.R.A.(N.S.)  917,  129  N.  W.  199,  Ann. 
Gas.  1912B,  688. 

The  admitting,  as  exhibits,  of 
photographs  of  what  purported  to  be 
defendant's  finger  prints  for  purpose 
of  comparison,  or  for  any  purpose, 
was  reversible  error. 

State  V.  Thompson,  132  Mo.  301,  34 
S.  W.  35,  141  Mo.  408,  42  S.  W.  949; 
Little  V.  Beazley,  2  Ala.  703,  36  Am. 
Dec.  431;  Bishop  v.  State,  30  Ala.  34; 
Griffin  v.  StaU,  90  Ala.  596,  8  So.  670. 

Photographs  are  not  admissible  in 
evidence  when  the  originals  can  be 
produced  in  court,  photographs  being 
at  best  but  secondary  evidence. 

White  Sewing  Mach.  Go.  v.  Gordon, 
124  Ind.  495,  19  Am.  St.  Bep.  109,  24 
N.  E.  1053. 
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Defendant  was  compelled  to  sub- 
mit to  the  taking  of  his  finger  prints, 
and  his  constitutional  rights  were  vi- 
olated when  the  result  of  this  was  ad- 
mitted in  evidence  against  him. 

Day  V.  State,  63  Ga.  667;  Cooper  v. 
State,  86  Ala.  610,  4  L.R.A.  766, 11  Am. 
St.  Rep.  84,  6  So.  110;  Stokes  v.  State, 
6  Baxt.  619,  30  Am.  Rep.  72. 

The  evidence  given  at  the  trial  vas 
wholly  insufficient  and  of  a  very  un- 
satisfactory nature,  and  the  evidence 
adduced  on  behalf  of  the  state,  when 
taken  in  its  most  favorable  light,  is 
such  that  it  can  truthfully  be  said 
that  there  was  no  substantial  evi- 
dence to  support  the  verdict  and 
judgment. 

People  V.  Jennings.  252  111.  584,  43 
L.R.A.(N.S.)  1206.  96  N,  E.  1077;  Peo- 
ple V.  Silva,  —  Gal.  App.  — ,  192  Pac. 
330;  Davis  v.  State,  —  Okla.  Grim. 
Rep.  — ,  193  Pac.  745;  People  v.  Stev- 
ens, 68  Cal.  113,  8  Pac.  712;  People  v. 
A  .  Ping,  27  Gal.  490;  State  v.  Hutch- 
ings,  30  Utah,  319,  84  Pac.  893;  State 
V.  Gray,  23  Nev.  301,  46  Pac.  801 ;  Ter- 
ritory v.  Booth,  4  Ariz.  148,  36  Pac. 
38. 

Mr.  Alexander  B.  Baker  also  for  ap- 
pellant. 

Messrs.  W.  J.  Galbraith,  Attorney 
General,  George  R.  Hill  and  William 
A.  Harkins,  Assistant  Attorneys  Gen- 
eral, and  Edward  J.  Flanigan,  for  re- 
spondent : 

Identification  by  finger  prints  ia  an  - 
established  fact  in  jurisprudence. 

11  R.  G.  L.  628;  People  v.  Jennings, 
43  L.R.A.(N.S.)  1206,  and  note,  2  >2  111. 
534,  96  N.  E.  1077;  Parker  v.  Rex.  14 
C.  L.  R,  (Austr.)  681,  3  B.  R.  G.  68; 
State  v.  Kuhl,  42  Nev.  185,  S  A.L.R. 
1695,  175  Pac.  190;  People  v.  Sallow, 
100  Misc.  447,  16j  N.  Y.  Supp.  915; 
State  v.  Connors,  87  N.  J.  L.  419,  94 
Atl.  812;  State  v.  Cerciello,  86  N.  J. 
L.  309,  52  L.R.A.(N.S.)  1010,  90  Atl. 
1112;  People  v.  Roach,  215  N.  Y.  602, 
109  N.  E.  618,  Ann.  Gas.  1917A,  410; 
McGarry  v.  State,  82  Tex.  Grim.  Eep. 
697,  200  S.  W.  527. 

Experiments  may  be  permitted  to  be 
made  in  court,  where  they  will  throw 
light  on  the  issues,  if  the  conditions 
are  similar  to  those  which  are  the 
subject  of  issue. 

26  B.  C.  L.  1016;  West  Pub.  Co.  y. 
Lawyers'  Co-op.  Pub.  Go.35L.R.A.400, 
25  C.  C.  A.  648,  51  U.  S.  App.  216,  79 
Fed.  756;  6  Enc.  Ev.  471;  Leonard  v. 
Southern  P.  Co.  15  L.R.A.  221,  and 
note,  21  Or.  566,  28  Pac.  887;  Spira 
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V.  SUte,  60  Fla.  121, 89  So.  181, 7  Anni'^  or  exactness 
Gas.  214;  Chicago  Teleph.  Supply  Co. 
T.  Uarne  &  E.  Teleph.  Co.  134  Iowa, 
252,  111  N.  W.  9S8;  Elliott,  Ev.  §  1262; 
Ulrieh  T.  People.  39  Mich.  246;  Lake 
Erie  ft  W.  R.  Co.  v.  Magg,  132  Ind. 
168.  SI  N.  E.  664;  Clayton  v.  Southern 
R.  Co.  110  S.  C.  122,  96  S.  E.  479; 
Radolph  T.  Pennsylvania  S.  Valley  R. 
Go.  186  Pa.  641,  47  LJL.A.  782,  40  Atl. 
1088. 

It  was  not  error  for  the  state  to 
permit  the  expert  wttneases,  Sanders 
ind  Evans,  to  testify  to  the  former 
finger-print  cases  in  which  they  had 
been  engaged. 

Evans  Ditch  Co.  v.  Lakeside  Ditch 
Co.  18  Cal.  App.  119,  108  Pac.  1027; 
Shepherd  v.  Inman-Poulsea  Lumber 
Co.  86  Or.  662,  168  Pac.  601 ;  Salmon 
T.  Rathjena,  152  Cal.  290,  92  Pac.  733; 
State  V.  Maynes,  61  Iowa,  119,  15  N. 
W.  864;  Parker  v.  Johnson,  25  Ga. 
576;  Rogers,  Expert  Testimony,  §  17; 
Wright  V.  Schnaider,  85  Misc.  87.  70 
N.Y.Supp.  128;  Southwestern  Teleg. 
k  Teleph.  Co.  v.  Clark,  —  Tex.  Civ. 
App.—,  192  S.  W.  1077;  Chicago  City 
R.  Co.  v:  McLaughlin,  146  111.  363,  34 
N.  E.  796;  Donahoe  v.  New  York  &  N. 
£.  R.  Co.  159  Mass.  126,  34  N.  E.  87; 
Com.  V.  Leach,  166  Mass.  99.  30  N.  E. 
163;  Cochran  v.  United  States,  157  U. 
S.  286,  89  U  ed.  704,  16  Sup.  Ct  Rep. 
€28. 

The  introduction  of  finger-print 
photographs  for  comparison  or  identi- 
fication was  proper. 

People  V.  Jennings,  252  111.  634,  43 
LRA.(N.S.)  1206.  96  N.  E.  1077; 
State  V.  Cerciello,  86  N.  J.  L.  S09,  52 
L.R.A,(N.S.)  1010,  90  Atl.  1112;  State 
T.  Kuhl,  42  Nev.  18S,  3  A.L.R.  1695, 
175  Pac.  190. 

Enlarged  photographic  copies  may 
be  used  for  comparison. 

Marcy  v.  Barnes,  16  Gray,  161,  77 
Am.  Dec.  406. 

Hr.  B.  N.  Frendi  also  for  respond- 
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Baker,  J.,  delivered  the  opinion 

of  the  court : 

Error  if*  assigned  upon  the  usual 
Croond  that  the  evidence  is  insuf- 
ficient upon  which  to  base  the  con- 
viction or  sustain  the  judgment. 
After  a  very  careful  review  of  the 
evidence  in  the  case,  we  fail  to  see 
any  merit  in  the  assignment.  The 
evidence  for  the  prosecution  rests 
prindpidly  upon  the  correspondence 


of  certain  "finger 
prints."  This  evidence  was  intro- 
duced by  several  expert  witnesses, 
who  testified  in  detail  as  to  their 
study  of  and  inquiry  into  the  sub* 
ject  of  finger  prints  as  a  means  of 
identification.  They  claimed  to 
have  made  a  close  study  of  the  sub- 
ject, to  have  had  extensive  practical 
experience  in  the  comparison  of 
finger-print  impressions,  and  to  be 
able,  by  comparison  of  enlarged 
photographs  of  finger  prints,  to  de- 
termine questions  of  identity,  claim- 
ing that  it  furnished  an  accurate 
means  thereof,  since  "never  in  the 
world  were  there  two  sets  that  ex- 
actly corresponded."  The  experts 
agreed  in  their  testimony  that  the 
admitted  finger-print  impressions 
of  the  defendant  corresponded  ex- 
actly with  the  finger-print  impres- 
sions appearing  upon  the  porcelain 
slab  of  the  cash  register,  which  the 
proof  showed  had  kjeen  attempted  to 
be  rifled  at  the  time  the  safe  was 
burglarized  and  the  money  stolen, 
and  that  these  impressions  were 
made  by  the  same  persoii.  The  ad- 
ditional evidence  that  the  defendant 
had  a  bleeding  wound  upon  his  right 
hand,  early  in  the  morning  after  the 
commission  of  the  burglary,  and 
that  the  piece  of  human  skin  found 
adhering  to  the  closet  door  situated 
alongside  of  the  safe  which  had 
been  broken  open  corresponded  with 
the  wound  upon  the  defendant's 
hand,  tended  aJso  to  connect  the  de- 
fendant with  the  commission  of  the 
crime. 

The'defendant  does  not  deny  that 
the  safe  was  burglarized,  but  he 
claims  that  during  the  whole  time 
he  was  so  far  from  the  place  where 
the  crime  was  committed  that  he 
could  not  have  participated  in  it. 
He  attempts  to  explain  the  wound 
on  his  hand  by  saying  that  he 
ceived  it  while  cutting  some  kin- 
dling on  the  morning  after  the  bur- 
glary. Of  course,  evidence  of  this 
character  conflicted  with  the  evi- 
dence for  the  prosecution,  but  it  was 
for  the  jury  to  settle  this  conflict. 
There  can  be  no  doubt,  if  the  evi- 
dence for  the  prosecution  was  true. 
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that  the  defendant  was  present  at 
the  scene  of  the  burglL._*y  and  com- 
mitted the  crime. 

The  case  is  one  of  first  impression 
in  the  courts  of  this  state,  and  is  a 
novel  one,  although  students  the 
science  claim  that  the  use  of  finger 
prints  in  making  personal  identifi- 
cation was  kown  to  the  Chinese  be- 
fore the  birth  of  Christ.  They 
claim  that  a  finger  print  is  "an  un- 
forgeable  signature,"  and.  is  the 
most  positive  and  certain  means  of 
identification  known  to  men.  Mr. 
Frederick  A.  Brayley,  in  his  work 
entitled  '^Finger  Prints  Identifica- 
tion," uses  the  following  emotional 
language ;  "  'God's  finger-print  lan- 
guage,' the  voiceless  speech  and  the 
indelible  writing  imprinted  on  the 
fingers,  hand  palms,  and  foot  soles 
of  humanity  by  the  all-wise  Creator 
for  some  good  and  useful  purpose  in 
the  structure,  regulation,  and  well- 
being  of  the  human  body,  has  been 
utilized  for  ages  before  the  civiliza- 
tion of  Europe  as  a  means  of  identi- 
fication by  the  Chinese,  and  .who 
shall  say  is  not  a  part  of  the  plan  of 
the  Creator  for  the  ultimate  elim- 
ination of  crime  by  means  of  sur- 
rounding the  evilly  disposed  by 
safeguards  of  prevention,  and  for 
the  unquestionable  evidence  of  iden- 
tity in  all  cases  where  such  is  neces- 
sary, whether  it  be  in  wills,  deeds, 
insurance,  or  commercial  mediums 
of  finiuice,  as  well  as  in  the  discover- 
ing and  identification  of  lawbreak- 
ers." 

It  seems  to  be  well  settled,  both  in 
England  and  in  this  country,  that 
evidence  of  the  correspondence  of 
finger-print  impres- 

iSSrSMm,  8*008  for  pur- 
pose of  identifica- 
tion, when  introduced  by  qualified 
finger-print  exp^:ts  is  admissible  in 
criminal  cases;  the  weight  and 
value  of  such  testimony  always  be- 
ing a  question  for  the  jury. 

The  historical  facts  and  the  more 
recent  legal  decisions  upon  the  sub- 
ject are  collated  in  a  very  able  opin- 
ion handed  down  by  Wadhams,  J.,  in 
the  case  of  People  v.  Sallow,  100 
Misc.  447,  165  N.  Y.  Supp.  925, 
which  we  here  reproduce.in  part: 


"Scientific  authority  declares  that 
finger  prints  are  reliable  as  a  means 
of  identification.    10  Enc.  Britan- 
nica,  11th  ed.  376.    The  first  re- 
corded finger  prints  were  used  as  a 
manual  seal,  to  give  a  personal  mark 
of  authenticity  to  documents.  Such 
prints  are  found  in  the  Assyrian 
clay  tablets  in  the  British  Museum. 
Finger  prints  were  first  used  to  re- 
cord the  identity  of  individuals  of- 
ficially by  Sir  William  Herschel,  in 
Bengal,  to  ctiepk  forgeries  by  na- 
tives in  India  in  1858.    C.  Ains- 
worth  Mitchell,  in  'Science  and  the 
:  Criminal,'  1911,  p,  51.  Finger-print 
records  have  been  constantly  used 
as  a  basis  of  information  for  the 
courts,  since  Sir  Francis  Galton 
proved  that  the  papillary  ridges 
which  cover  the  inner  surface  of 
the  hands  and  the  soles  of  the  feet 
form  patterns,  the  main  details  of 
which  remain  the  same  from  the 
sixth    month   of   the  embryonic 
period  until  decompositioA  sets  in 
after  death,  and  Sir  Edward  Henry, 
the  head  of  the  metropolitan  police 
force  of  London,  formulated  a  prac- 
tical system  of  classification,  subse- 
quently simplified  by  an  Argentine 
named  Vucetich.  Tlie  system  has 
been  in  general  use  in  the  criminal 
courts  in  England  since  1891.  It  is 
claimed  that  by  means  of  finger 
prints  the  metropolitan  police  force 
of  London  during  the  thirteen  years 
from  1901  to  1914  have  made  over 
103,000    identifications,   and  the 
magistrates'  court  of  New  York 
city,  during  the  foiu-  years  from 
1911  to  1915.  have  made  31,000 
identifications  without  error.  Re- 
port of  Alfred  H.  Hart,  Supervisor, 
Finger-print  Bureau,  Ann.  Rep.  N. 
Y.  City  Magistrates'  Courts,  1915. 
Their  value  has  been  recognized  by 
banks  and  other  corporations,  pass- 
port bureaus  of  foreign  govern- 
ments, and  civil  service  commis- 
sions as  a  certain  protection  against 
impersonation. 

"It  was  held  in  1909  by  the  Lord 
Chief  Justice  of  England  that  the 
court  may  accept  the  evidence  of 
finger  prints,  though  it  be  the  sole 
ground  of  identification.  Castle- 
ton's  Case,  3  Or.  App.  Pr.  74.  In 
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Ftople  V.  Jennings,  252  III.  534,  549, 
43  LJt.A.(N.S.)  1206,  96  N.  E. 
1082.  Mr.  Chief  Justice  Garter,  in 
bolding  such  evidence  admissible, 
states  Hiat  ^here  is  a  scientific 
basis  for  the  system  of  finger-print 
identification,  and  that  the  courts 
are  justified  in  admitting  this  class 
of  evidence;  that  this  method  of 
identification  is  in  such  general  and 
common  use  that  the  courts  cannot 
nfose  to  take  judicial  cognizance  of 
it' 

"And  in  People  v.  Roach,  215  N. 
Y.  592,  at  page  604,  109  N.  E.  623, 
Am.  Gas.  1917A,  410,  Mr.  Justice 
Seabury  said:  'In  view  of  the 
progress  that  has  been  made  by 
scientific  students  and  those 
cbarged  with  the  detection  of  crime 
in  the  police  departments  of  the 
larger  cities  of  the  world,  in  effect- 
ing identification  by  means  of  fin- 
ger-print impressions,  we  cannot 
nile  as  a  matter  of  law  that  such 
evidence  is  incompetent.  Nor  does 
tbe  fact  that  it  presents  to  the  court 
novel  questions  preclude  its  admis- 
sion upon  common-law  principles. 
The  same  thing  was  true  of  type- 
writing, photography,  and  X-ray 
photographs,  and  yet  the  reception 
of  such  evidence  is  a  common  occur- 
rence in  our  courts.'  " 

See  also  the  recent  case  of  State 
V.  Kuhl,  42  Nev.  185,  3  A.LJI.  1694, 
175  Pac.  190.  See  farther :  State  v. 
CercieUo,  86  N.  J.  L.  309,  52  L.R.A. 
(N.S.)  1010,  90  Atl.  1112;  Stote  v. 
Connors,  87  N.  J.  L.  419,  94  Atl. 
812;  Parker  v.  Rex,  14  C.  L.  B. 
(Austr.)  681.  8  B.  R.  G.  68;  Rex  V. 
Morris  [1914]  St.  R.  Qd.  274. 

We  are  cited  to  the  case  of  Mc- 
Garry  v.  State,  82  Tex.  Grim.  Rep. 
697,  200  S.  W.  527,  where  it  is  held 
■that  finger-print  impressions  were 
insufficient  to  support  the  convic- 
tion. The  case,  however,  is  clearly 
distinguishable  from  the  present 
case.  It  was  a  burglary  case  in 
which  entry  was  made  by  breaking 
window  glass  from  the  outside  and 
unfastening  the  door  from  the  in- 
side. The  defendant's  finger  prints 
were  found  upon  the  window  glass 
and  identified  with  substantial  cer- 
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tainty,  and  he  was  convicted  upon 
that  evidence  alone.  The  evidence 
showed  that  this  window  was  in  a 
public  place,  and  that  there  were 
other  finger  prints  upon  the  window 
glass.  The  court,  in  reviewing  the 
case,  held  that  it  was  possible  for 
the  defendant  to  have  innocently 
placed  his  hand  upon  the  window 
glass,  and  that  consequently  his 
presence  at  the  window  was  a  fact 
that  was  not  inconsistent  with  the 
hypothesis  of  his  innocence.  But 
it  cannot  be  said  of  this  defendant 
that  his  presence  at  the  cash  regis- 
ter, as  necessarily  found  by  the 
jury,  was  consistent  with  any 
hypothesis  of  his  innocence.  The 
cash  register  was  not  in  a  public 
place.  It  had  been  removed  and 
placed  on  the  fioor  in  an  effort  to 
rifle  it.  There  were  no  finger  prints 
other  than  the  alleged  finger  prints 
of  the  defendant  upon  the  porcelain 
slab.  The  facts  of  the  two  cases  are 
entirely  diflerent. 

Complaint  is  made  of  alleged 
errors  of  the  trial  judge  in  the  ad- 
mission of  evidence.  The  ex- 
pert witness  Sanders  was  permitted 
to  make  the  test  of  pairing  the 
finger  prints  of  the  twelve  jurymen, 
which  consisted  of  taking  two  prints 
in  duplicate  on  separate  cardboards 
of  the  finger  prints  of  the  twelve 
jurymen  in  the  a1:»ence  of  the  ex- 
pert, who  upon  returning  to  the 
room,  in  the  presence  of  the  court 
and  jury,  developed  the  finger 
prints  of  the  jurypien  by  means  of 
finger-print  powder,  and  correctly 
paired  the  cards  off  by  comparing 
the  finger  prints  as  developed.  It 
is  not  claimed  that  the  test  was 
made  under  conditions  different 
from  the  conditions  actually  exist- 
ing in  the  case,  or  that  there  was 
any  trick  or  device  about  the  test, 
or  anything  which  smacked  of  a 
sleight-of-hand  performance.  It 
seems  to  have  been  ^^^p^rtm^nt- 
.  a  fair  proposition,  p«irin«  aaser 
fairly  conducted, 
and  tended,  as  we  think,  to  illus- 
trate the  methods  of  the  system  of 
finger-print  identification,  and  the 
truth  of  the  claim  that  invisible 
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finger  prints  can  be  developed  and 
identity  of  the  maker  revealed,  by 
simple  process,  to  positive  certainty. 
In  the  present  instance  the  eviden- 
tiary value  of  the  abstract  explana^ 
tion  of  the  methods  of  the  system 
of  developing  finger-print  impres- 
sions given  by  the  expert  witnesses 
was  probably  difficult  for  the  jury 
to  grasp.  To  most  of  us  it  is  very 
hard  to  conceive  that  there  cannot 
be  two  fingers  that  are  exactly  alike. 
But  as  the  methods  of  the  system 
were  susceptible  of  actual  demon- 
stration by  means  of  a  test,  we  can 
see  no  reason  why  such  test  should 
not  be  made.  Upon  this  i)oint  we 
reproduce  the  reasoning  of  counsel 
for  the  state:  "To  a  lasnnan,  un- 
sophisticated and  incredulous,  the 
idea  that  a  finger  laid  on  a  clean 
sheet  of  paper,  leaving  no  visible 
trace,  thereby  leaves  a  signature 
upon  that  paper,  absolutely  and 
positively,  is  a  fact  -  startling 
enough,  but  to  see  that  finger  print 
developed  under  the  finger-print 
powder  is  a  demonstration  impres- 
sive and  convincing.  It  might  well 
be  that,  until  a  juryman  witnessed 
this  demonstration,  he  would  never 
believe  that  a  plain  porcelain  slab 
would  reveal  the  incriminating 
finger  print,  but  having  seen  their 
own  finger  prints  developed  from  in- 
visible impressions  on  sheets  of 
paper,  it  was  no  longer  a  question 
of  speculation;  it  was  to  the  jury- 
men a  fact  as  common  place  as  radi- 
um, or  wireless,  pr  flying  in  the  air." 

For  obvious  reasons  the  admis- 
sion of  experimental  testimony 
must  largely  rest  in  the  discretion 
of  the  trial  judge,  and  the  exercise 
of  this  discretion  will  not  be  con- 
trolled unless  it  is  manifestly 
abused. 

The  expert  witness  Evans,  over 
the  objection  of  the  defendant,  was 
permitted,  on  redirect  examination, 
to  detsdl  the  circumstances  and 
facts  in  certain  other  cases  in  which 
he  was  engaged,  and  in  which  fin- 
ger-print evidence  was  used.  This 
procedure  is  assigned  as  error.  The 
record  discloses  that  the  defendant, 
on    searching  cross-examination, 


sought  to  impeach  the  qualification 
of  the  witness  as  an  expert  upon  the 
subject  of  comparing  finger-print 
impressions,  and  thus  throw  doubt 
upon  his  testimony.  Throughout 
the  trial  it  seems  to  have  been  in- 
sisted that  there  was  no  sudi 
science  as  that  of  finger-print  iden- 
tification. Under  such  circum- 
stahces,  the  value  and  weight  of  the 
testimony  of  the  expert  witness  be- 
came a  question  of  prime  impor- 
tance before  the  jury,  and  we  there- 
fore think  it  was  proper  procedure 
to  allow  the  wit- 
ness, on  redirect  ex-  '* 
amination,  to  relate 
his  experience  in  other  cases  in 
which  he  had  been  employed,  as  a 
foundation  for  his  opinion  as  an  ex- 
pert that  the  finger-print  impres- 
sions on  the  porcelain  slab  corres- 
ponded with  the  finger-print  impres- 
sions of  the  defendant.  We  do  not 
think  that  the  order  in  which  the 
testimony  was  elicited  is  of  great 
importance.  The  real  question  is: 
Was  it  admissible  at  all?  Mr.  Wig- 
more,  in  his  work  on  Evidence  (vol. 
1,  H  555),  under  the  convenient 
heading  of  "General  Theory  of  Ex- 
periential Capacity,"  says :  "In  ex- 
perience, then,  are  included  all  the 
processes — the  continual  use  of  the 
faculties,  the  habit  and  practice  of 
an  occupation,  special  study,  profes- 
sional training,  and  the  rest — ^which 
contribute  to  produce  a  fitness  to 
acquire  accurate  knowledge  upon  a 
given  subject." 

Again,  at  H  662  of  the  same  vol- 
ume, the  learned  author  says: 
"The  experiential  qualifications  of  a 
witness  are  usually  established  by 
his  own  testimony  reciting  the  facte 
of  his  career  and  special  experi- 
ence." 

The  facts  and  circumstances  of 
the  other  cases  were  too  minutely 
recited,  and  should  have  been 
omitted.  In  this  sense  the  proce- 
dure was  probably  violative  of  the 
rule  that  an  expert  may  not  be  ques- 
tioned about  the  particulars  of 
other  cases  which  have  happened  to 
come  within  his  observation,  be- 
cause it  tends  to  introduce  collateral 
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issaes  (Rogers,  Expert  Testimony, 
jirp*mu.  If  35),  but  the  error 

■>iiprejadicimi  w&s  of  &  technical 
*"*"'  nature   under  the 

peculiar  facts  of  the  case,  and  does, 
not,  in  our  opinion,  call  for  a  re- 
versal of  the  judgment  of  convic- 
tion. 

The  introduction  of  the  finger- 
print photographs  for  comparison 
or  identification  is  assigned  as  error. 
The  question  of  using  finger-print 
photographs  was  raised  in  the  case 
of  People  V.  Jennings,  252  111.  534, 
548,  43  L.RJl.(N.S.)  1206,  96  N.  Q. 
10^,  supra,  where  the  court  said: 
'TVhen  photography  was  first  intro- 
duced it  was  seriously  questioned 
whether  pictures  thus  created  could 
properly  be  introduced  in  evidence, 
but  this  method  of  proof,  as  well  as 
by  means  of  X-rays  and  the  micro- 
scope, is  now  admitted  without 
question.  Wharton,  Grim.  Ev.  8th 
ed.  §  544;  1  Wigmore,  Ev.  §  795; 
Roarers,  Expert  Testimony,  2d  ed.  § 
140;  Jones,  Ev.  2d  ed.  §  581." 

It  is  objected  j;hat  it  was  error  to 
admit  in  evidence  the  photograph  of 
the  finger  prints  of  the  defendant, 
for  the  reason  that  a  defendant  un- 
der the  Constitution  cannot  be  com- 
pelled to  give  evidence  against  him- 
self. But  the  un- 
rr^rlllTil'T?  contradicted  evi- 
SmV'vHa'nT  dence  shows  that 
the  defendant  volun- 
tarily suffered  his  finger-print  im- 
pressions to  be  taken,  which  wera 
photographed.  There  is  no  claim 
xhat  any  force  or  hnproper  duress 
was  used  in  taking  the  finger  prints. 
It  is  clear  that  there  was  no  viola^ 
tion  of  the  constitutional  rights  of 
the  defendant  in  suffering  the 
photograph  to  be  introduced  in  evi- 
dence. People  V.  Sallow,  100  Misc. 
447,  165  N.  Y.  Supp.  925,  supra. 

An  assignment  of  error  is  based 
apon  the  introduction  in  evidence  of 
the  state's  exhibits  PP  and  QQ. 
Exhibit  QQ  is  a  photograph  of  the 
defendant.  While  the  photograph 
was  immaterial  and  its  introduction 
superfluous  and  useless,  yet  we  can- 
not perceive  how  its  introduction 
could  possibly  be  harmful  to  the  de- 
fendant. PP  is  a  photograph  of  the 
16  A.L.Rw— 24. 
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finger-print  impressions  of  the  de- 
fendant, taken  in  the  San  Francisco 
Bureau  of  Id'^ntification  in  March, 
1918.  On  the  opposite  page  of  the 
card  upon  which  the  finger-print  im- 
pressions appear,  and  also  under  the 
finger-print  impressions  on  the  same 
side  of  tile  card,  appears  the 
criminal  record  of  the  defendant, 
showing  that  he  had  been  arrested 
for  an  assault  and  attempt  to  mur- 
der, etc.  The  contention  here  is 
that  this  exhibit  tended  to  show  the 
commission  of  a  different  offense 
than  that  charged  in  the  informsr 
tion,  and  had  no  connection  with 
the  case  being  tried,  and  was  preju- 
dicial to  the  defendant.  Upon  a 
critical  examination  of  the  record, 
we  find  that  when  the  exhibit  was 
offered  in  evidence  the  court  said: 
"The  ruling  is,  the  finger  prints  will 
be  admitted,  and  the  card  on  which 
they  are  will  be  admitted  only  ixpon 
the  written  part  being  covered  in 
such  manner  as  to  render  the  print- 
ing thereon  invisible." 

What  was  actually  done  in  re- 
spect to  concealing  the  printed  mat- 
ter on  the  card  is  not  disclosed  by 
the  record.     We  must  presume, 
however,  that  the  ruling  of  the 
court   was  obeyed;  there  being 
nothing  to  the  con- 
trary.   Hence  we  SrAr-jHit 
conclude  that   the  i-i«'«rd  fr«n 
jury  never  saw  the  l.^V;'aT"*""" 
printed  matter  on 
the  card,  and  had  no  knowledge 
thereof. 

The  other  questions  argued  by 
counsel  have  not  been  overlooked, 
but  are  not  of  controlling  impor- 
tance. We  find  no  fault  with  the  in- 
structions. They  fairly  state  the- 
law  and  cover  every  phase  of  the 
case.  The  record,  which,  together 
with  the  able  argument  of  counsel 
for  the  defendant,  is  quite  volumi- 
nous, has  had  careful  and  thorough 
consideration,  and  we  are  not  con- 
vinced that  the  defendant  was  de- 
nied a  fair  trial  in  the  court  below. 

Finding  no  error,  its  judgment  is 
therefore  affirmed. 

Ross,  Ch.  J.,  and  McAlister,  J., 
concur. 
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ANNOTATION. 


Flngtf  prints  «•  evidence. 


I.  Admiflsibility,  870. 
n.  Weight,  370. 

IIL  As  reqnlrinff  accused  to  furnish  evi- 
dence against  himself,  871. 

IV.  Experts  and  their  testimony,  878. 

V.  Miscellaneous,  378. 

The  question  of  Identification  by 
palm-print  impressions  is  discussed  in 
SUte  T.  Kuhl,  3  A.UR.  1694,  and  the 
annotation  thereto  appended. 

1.  Admissmuty, 

It  is  uniformly  held  that  evidence  as 
to  the  correspondence  of  finger  prints 
is  admissible  to  prove  identic.  See 
the  reported  case  (Moon  t.  State, 
ante,  362) ;  People  v.  Jennings  (1911) 
252  111.  534,  43  L.R.A.(N.S.)  1206,  98 
N.  E.  1077;  State  v.  Cerciello  (1914) 

86  N.  J.  L.  309,  52  L.R.A.(N.S.)  1010, 
90  Atl.  1112;  State  v.  Connors  (1916) 

87  N.  J.  L.  419.  94  Atl.  812;  People  v. 
Boach  (1915)  215  N.  Y.  692,  109  N.  E. 
618,  Ann.  Cas.  1917A,  410;  McGarry  v. 
State  (1918)  82  Tex.  Crim.  Rep.  597, 
200  S.  W.  627;  Gastleton's  Case  (1909) 
S  Cr,  App.  Pr.  (Eng.)  74;  Parker  v. 
Rex  (1912)  14  C.  L.  R.  (Austr.)  681, 
3  B.  R.  C.  68;  Rex  v.  Morris  [1914]  St. 
Rep.  Qd.  (Austr.)  274;  Emperor  v. 
Sahdeo  (1904)  3  Nagpur  L.  Bep. 
(India)  1,  cited  in  8  Chamberlayne, 
£v.  §  2072. 

In  Parker  v.  Rex  (1912)  14  C.  L.  R. 
(Austr.)  681,  3  B.  R.  C.  68,  it  is  said 
by  Griffith.  Ch.  J.:  "The  fact  of  the 
individuality  of  the  corrugations  of 
the  skin  on  the  fingers  of  the  human 
hand  is  now  so  generally  recognized  as 
to  require  very  little,  if  any,  evidence 
of  it,  although  it  seemtf  to  be  still  the 
practice  to  offer  some  expert  evidence 
on  the  point.  A  finger  print  is  there- 
fore in  reality  an  unforgeable  signa- 
ture. That  is  now  recognized  in  a 
large  part  of  the  world,  and  in  some 
parts  has,  I  think,  been  recognized  for 
many  centuries.  It  is  certainly  now 
generally  recognized  in  England  and 
other  parts  of  the  English  Dominion." 

The  fact  that  identification  by 
means  of  finger-print  impressions  pre- 


•  sents  to  the  court  novel  questions  does 
not  preclude  its  admission  upon  com- 
mon-law principles.  People  v.  Roach 
(1916)  216  N.  Y.  592,  109  N.  E.  618, 
Ann.  Cas.  1917A,  410. 

In  State  v.  Cerciello  (1914)  86  N.  J. 
L.  309,  52  L.R.A.(N.S.)  1010,  90  Atl. 
1112,  the  court,  in  holding  that  ex- 
perts may  testify  as  to  the  result  of  a 
comparison  of  finger-print  impres- 
sions with  those  of  tilie  defendant, 
said:   "In  principle,  its  admission  as 
legal  evidence  is  based  upon  the  theo- 
ry that  the  evolution  in  practical  af- 
fairs of  life,  whereby  the  progressive 
and  scientific  tendencies  of  the  age  are 
manifest  in  every  other  department  of 
human  endeavor,  cannot  be  ignored  in 
legal  procedure,  but  that  Uie  law,  in 
its  efforts  to  enforce  justice  by  demon- 
strating a  fact  in  issue,  will  allow  evi- 
dence of  those  scientific  processes 
which  are  the  work  of  educated  and 
skilful  men  in  they-  various  depart- 
ments, and  apply  them  to  the  demon- 
stration of  a  fact,  leaving  the  weight 
and  effect  to  be  given  to  the  effort 
and  its  results  entirely  to  the  consid- 
eration of  the  Jury.   Stephen's  Dig. 
Ev.  267  ;  2  Best,  Ev.  514.    The  in- 
stances are  numerous,  and  the  books 
replete  with  cases  where  this  rule, 
arising  and  applied  ex  necessitate,  and 
based  in  its  incipiency  upon  the  maxim 
of  the  civil  law,  'cuilibet  in  sua  arte 
perito  est  credendum'  ochibiting  one 
of  the  prominent  exceptions  of  the 
general  rules  of  evidence,  has  been  ap- 
plied in  a  multiform  variety  of  cases, 
from  the  earliest  era  of  reported  com- 
mon law,  to  elucidate  and  demonstrate 
disputed  and  elusive  facts.  Sussex 
Peerage  Case  (1844)  11  Clark  &  F.  85, 
8  Eng.  Reprint,  1034  ;  2  Best,  Ev.  864." 

//.  Weight. 

While  the  weight  of  the  evidence  of 
identity  of  tiie  prisoner  with  the  per- 
son who  committed  the  crime,  thus  ad- 
duced, is  a  question  for  the  jury  (see 
People  T.  Jennings  (1911)  262  IIL  534, 
43  L.R.A.(N.S.)  1206,  96  N.  E.  1077; 
State  V.  Cerciello  (1914)  86  N.  J.  L. 
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809, 52  LJt.A.(N.S.)  1010,  90  Atl.  1112; 
State  T.  Connors  (1915)  87  N.  J.  L.  419, 
94  Atl.  812;  People  t.  Roach  (1916) 
215  N.  Y.  592,  101  N.  E.  618,  Ann.  Cas. 
1917A,  410;  Emperor  t.  Abdul  Hamid 
(1906)  82  Ind.  L.  Rep.  (Calcutta  se- 
ries) 759,  cited  in  8  Chamberlayne,  Ev. 
\  2561.  note  3),  such  evidence  may  be 
sufficient  to  support  a  conviction  (see 
State  V.  Connors,  87  N.  J.  L.  419,  94 
Atl.  812;  Castleton's  Case  (1909)  3 
Cr.  App.  R.  (Eng.)  78 ;  Parker  v.  Rex 
(1912)  14  C.  L.  R.  (AuBtr.)  681,  3  B. 
R.  C  68;  Rex  v.  Morris  [1914]  St.Rep. 
Qd.  (Anstr.)  274). 

In  Emperor  v.  Abdul  Hamid  (1906) 
82  Ind.  L.  Rep.  (Calcutta  series)  759, 
as  set  forth  in  3  Chamberlayne,  Ev.  p. 
3453,  note,  it  was  held  that  where  cer- 
tain thumb  impressions  were  blurred, 
and  many  of  the  characteristic  marks 
therefore  far  from  clear,  thus  render- 
ins  it  difficult  to  trace  the  features 
enumerated  1^  an  expert  as  showing 
the  identity  of  the  impressions,  and 
the  court  could  only  find  a  distinct 
similarity  in  some  respects,  e.  g.,  pat- 
tern and  central  core,  the  jury  were 
not  wrong  in  refusing  to  accept  the 
opinion  of  the  expert. 

In  the  reported  case  (Moon  v. 
State,  ante,  362)  a  conviction  was 
upheld  notwithstanding  the  impres- 
sion of  the  index  and  little  fingers 
vere  blurred  beyond  possibility  of 
identification,  and  the  print  of  the 
middle  finirer  was  blurred  at  the  cen- 
ter, where  the  print  of  the  third  finger 
was  exceptionally  perfect,  and  there 
was  other  evidence  tending  to  prove 
that  defendant  had  committed  tiie  bur- 
l^ry  in  question. 

To  warrant  a  conviction,  however, 
the  finger  prints  corresponding  to 
those  of  the  accused  must  have  been 
found  in  the  place  where  the  crime 
was  committed,  under  such  circum- 
staneea  that  they  could  only  have  been 
impressed  at  the  time  when  the  crime 
was  committed. 

Such  has  been  held  to  be  the  case 
where  the  finger  print  was  found  up- 
on a  bottle  in  a  shop  which  had  been 
burglarized.  Parker  v.  Rex,  14  C.  L. 
R.  (Anstr.)  681,  3  6.  R.  C.  68. 

In  the  reported  case  (Moqn  v. 
Static  ante,  362)   the  finger-print 


impressions  w.ere  upon  a  porcelain 
slab  on  the  front  of  the  cash  register, 
which  had  been  removed  from  the 
counter  to  the  floor. 

The  identity  of  the  accused* with 
the  person  who  committed  a  burglary 
is  established  by  the  correspondence 
of  his  thumb  imprints  with  markings 
on  the  bowl  of  a  lamp  left  by  the  oc- 
cupants of  the  house  in  the  kitchen, 
but  on  their  return  discovered  in  an- 
other part  of  the  house.  Rex  v.  Mor- 
ris [1914]  St  Rep.  Qd.  (Austr.)  274. 

In  McGarry  v.  SUte  (1918)  82  Tez. 
Crim.  Rep.  597,  200  S.  W.  627,  It  was 
held  that  the  connection  of  defendant 
with  the  burglary  of  a  depot  office, 
which  had  been  entered  by  breaking  a 
window  glass  from  the  outside  and  un- 
fastening the  door  from  the  inside, 
was  not  supported  by  evidence  that 
upon  one  of  the  windowpanes  of  the 
window  there  were  finger  prints  which 
wwe  identiAed  by  expert  testimony  as 
identical  with  finger  prints  made  by 
defendant  on  a  piece  of  paper  after  his 
arrest,  where  it  appeared  that  there 
were  other  finger  prints  upon  the 
windowpane,  and  it  was  not  practica- 
ble to  tell  when  and  by  whom  these 
were  made  and  when  those  claimed  to 
have  been  made  by  the  defendant  were 
placed  upon  the  window,  and  the  win- 
dow was  situated  so  as  to  make  it 
accessible  to  tiie  general  public 

III,  Am  requMntf  aeeuaed  to  fumUh  evi- 
dence against  himself. 

A  constitutional  provision  that  the 
defendant  in  a  criminal  case  cannot  be 
compelled  to  give  evidence  against 
himsdf  la  not  violated  by  the  introduc- 
tion in  evidence  of  photographs  of 
finger-print  impressions  which  the  de- 
fendant voluntarily  suffered  to  be 
taken.  Moon  v.  State  (reported  here- 
with) ante,  362;  McGarry  v.  State 
(1918)  82  Tex.  Crim.  Rep.  697,  200  S. 
W.  527. 

Nor  is  such  provision  violated  by  an 
order  of  the  court  directing  the  tak- 
ing of  the  finger  prints  of  the  accused 
as  a  means  of  identification,  and  their 
reception  in  evidence  upon  the  testi- 
mony of  a  competent  witness  whose 
qualification  as  an  expert  is  not  ques- 
tioned. .  People  V.  Sallow  (1917)  100 
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Misc.  447.  165  N.  Y.  Snpp.  915.  The 
court,  in  concluding  an  extensive  dis- 
cussion of  the  authorities  bearing  up- 
on the  construction  of  such  constitu- 
tional provision,  said:  "It  has  always, 
at  common  law  and  in  the  practice  pre- 
Tailing:  under  the  Constitution  and 
laws  of  our  state,  been  permissible  to 
put  in  evidence  for  the  purpose,  of 
identification  of  the  defendant,  testi- 
mony as  to  his  personal  appearance* 
his  hair,  his  eyes,  his  complexion, 
marks,  scars,  teeth,  his  hands,  and  the 
■  like.  Finger  prints  are  but  the  trac- 
ings of  physical  characteristics  or  the 
lines  upon  the  fingers.  Nothing  fur- 
ther is  required  in  finger  printing  than 
has  been  sustained  heretofore  by  the 
courts  in  making  proof  of  identifica- 
tion. The  steps  are  to  exhibit  the 
fingers  of  the  hands  and  to  permit  a 
record  of  their  impressions  to  be 
taken.  The  re:iulrement  that  the  de- 
fendant's finger  prints  be  taken  for  the 
puvpose  of  establishing  identity  is  not 
objectionable  In  principle.  There  is 
neither  torture  nor  volition  nor 
chance  of  error.  The  defendant  is  re- 
quired to  allow  another  to  make  ob- 
servation and  record.  Torture  is  de- 
fined as  'the  act  of  infiicting.  severe 
pain  as  a  means  of  persuasion.'  Cen- 
tury Diet.  Finger  printing  is  entirely 
hannless,  and  It  Is  not  done  as  a  means 
of  persuasion.  There  is  no  claim  that 
any  excessive  force  or  improper  duress 
was  used  in  taking  the  finger  prints. 
Ko  volition — thatis.no  act  of  willing 
— on  the  part  of  the  mind  of  the  de- 
fendant is  required.  Finger  prints  of 
an  unconscious  person,  or  even  of  a 
dead  person,  are  as  accurate  as  are 
those  of  the  living.  It  is  reported  that 
by  finger  prints  bodies  have  been  iden- 
tified by  the  bureau  of  unidentified 
dead  of  the  New  York  city  police  de- 
partment. N.  Y.  City  Mag.  Ct.  Rep. 
1915,  By  the  requirement  that  the  de- 
fendant's finger  prints  be  taken,  there 
is  no  danger  that  the  defendant  will 
be  reiuired  to  give  false  testimony. 
The  witness  does  not  testify — ^the 
physical  facts  spe^  for  themselves; 
no  fears,  no  hopes,  no  will  of  the  pris- 
oner to  falsify  or  to  exaggerate  could 
produce  or  create  a  resemblance  of  her 
finger  prints,  or  change  them  in  one 
line,  and  therefore  there  is  no  danger 


[16  AJJL 

of  error  being  committed  or  untruth 
told.  The  taking  of  finger  prints  is  not 
a  violation  of  the  spirit  or  purpose  of 
the  constitutional  inhibition.  'The 
scope  of  the  privilege,  in  history  and 
in  principle.'  says  Greenleaf,  'includes 
only  the  process  of  testifying  by  word 
of  mouth  or  in  writing,  i.  e..  the  proc- 
ess of  disclosure  by  utterance.  It  has 
no  application  to  such  physical,  evi- 
dential circumstances  as  may  exist  on 
the  witness's  body  or  about  his  per- 
son.' Vol.  1. 16th  ed.  §  469e.  It  would 
be  a  forced  construction  to  hold  that 
by  finger  printing  the  defendant  was 
required  to  furnish  evidence  against 
herself.  Such  is  not  the  ease.  The  de- 
fendant waa  already  in  the  case.  The 
court  merely  makes  inquiry  by  physi- 
cal examination,  and  records  the  same 
as  to  her  identity  while  it  detains  her. 
It  might  as  well  be  urged  that  by  her 
arrest  the  defendant  was  deprived  of 
her  constitutional  rights,  because  her 
body  is  produced  before  the  court 
Both  upon  sound  reason  and  upon  the 
authority  of  analogous  cases  I  am  of 
opinion  that  the  taking  of  the  defend- 
ant's finger  prints  and  their  introduc- 
tion in  evidence  were  not  a  violation 
of  the  Constitution  of  this  state.  The 
proof  was  not  the  defendant's  proof. 
She  was  not  called  as  a  witness.  It 
was  proof  by  a  competent  witness, 
based  upon  the  record  of  this  examina- 
tion of  the  defendant   The  constitu- 
tional inhibition,  in  my  opinion,  has 
reference  to  testimonial  utterances  hy 
the  defendant,  and  may  not  be  used 
to  prevent  the  establishment  of  the 
truth  as  to  the  existence  or  nonexist- 
ence of  certain  marks  of  identity  upon 
the  defendant's  fingers  from  which  the 
record  of  her  former  convictions  may 
be  ascertained.'* 

The  rule  that  a  defendant  cannot  be 
required  to  furnish  evidence  against 
himself  does  not  preclude  the  intro- 
duction into  evidence,  for  purpose  of 
comparison  with  alleged  finger  prints 
of  the  defendant,  of  finger-print  im- 
pressions obtained  by  inducing  him  to 
sign  his  name  upon  a  sheet  of  paper, 
which  act  incidentally  impressed  his 
finger  prints  upon  the  sheet.  State  v. 
Cerciello  (1914)  86  N.  J.  L.  809,  62 
L.BJL.(N.S.)  1010.  90  Atl.  1112. 
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IF.  atftrtt  and  tMr  UtttM9n$^ 

The  classification  of  finger-print  im- 
pressions and  their  method  of  identi- 
fication is  a  science  reciairing  studr^ 
and  it  is  therefore  proper  to  allow  wit- 
nesses of  peculiar  and  special  experi^ 
ence  on  the  subject  to  testify  as  to  the 
identity  of  two  sets  of  iinger  prints. 
People  7.  Jennings  (1911)  252  111.  634, 
43  LJI.A.CN.S.)  1206,  96  N.  E.  1077. 

Witnesses  who,  for  several  years, 
liave  made  a  study  of  finger  prints  in 
connection  with  detective  bureaus,  and 
hm  had  actual  experience  in  identify- 
ing* persons  by  that  method,  may  make 
comparisons,  as  experts,  of  finger 
prints  in  evidence  for  purpose  of  iden- 
tification. Ibid. 

A  witness  is  sufficiently  qualified  to 
testify  aa  an  expert  upon  the  question 
oi  identity  of  finger  prints  where  it  is 
ahown  that  he  has  been  engaged  In 
the  study  of  the  subject  for  ten  years* 
ttiat  he  is  skilled  in  the  photographic 
process  necessary  to  enlarge  and  de- 
velop photographs  of  finger  prints, 
and  is  able  by  comparison  of  enlarged 
photographs  to  determine  questions  of 
identity.   McGarry  v.  State  (1918)  82 
Crim.  Rep.  597,  200  S.  W.  527. 
Eviflence  of  a  fingeivprint  expert  is 
not  rendered  inadmissible  because  he 
states  that  prints  given  him  for  com- 
parison were  made  by  the  same  person, 
rather  than  that  in  his  opinion  they 
were  so  made.    People  v.  Jennings 
(HL)  Bupra. 

An  expert  may  be  permitted  to  pair 
Jlnger  prints  of  the  jurors,  properly 
taken  and  developed,  for  the  purpose 
of  illustrating  the  methods  of  a  sys- 
tem of  finger-print  identification,  and 


the  truth  of  fhe  claim  that  invirible 

finger  prints  can  be  developed  and  the 
identity  of  the  maker  revealed.  MOON 
V.  State  (reported  herewith)  ante, 

862. 

A  finger-print  expert  who  has  been 
subjected  to  a  searching  crms-exami- 
nation  may,  on  redirect  eicaminatlon, 
be  permitted  to  relate  his  experience 
in  other  cases  in  which  finger-print 
evidence  was  used ;  at  least,  where  the 
accused  insists  throughout  the  trial 
that  there  is  no  such  science  as  that  of 
finger-print  identiilcation.  MOOM  t. 
Statb  (reported  herewith). 

T.  Miacellaneoua.  * 

Where,  during  the  examination  of  a 
witness  testifying  as  to  the  identity  of 
a  cen-ain  thumb-print  impression  with 
that  of  the  accused,  upon  a  juror's' 
stating  that  he  would  like  to  ask  the 
witness  whether  it  would  be  possible 
for  another  thumb  to  make  the  same 
impression,  the  court  said:  "Abso- 
lutely impossible — that  Is  to  say,  no 
such  thing  has  been  discovered  yet," 
such  a  statement  is  not  error  where  it 
appears  that  the  court  was  only  ex- 
pressing his  view  of  the  logical  effect 
of  the  evidence  already  given  by  the 
witness.  Bex  v.  Morris  [1914]  St. 
Rep.  Qd.  (Austr.)  274. 

Permitting  the  introduction  in  a 
criminal  case  of  the  finger-print  rec- 
ords of  accused  taken  from  the  bureau 
of  identification  of  a  city  was  not  re- 
versible error  because  his  criminal 
record  was  on  the  same  card,  if  the 
criminal  record  was  so  covered  that  it 
was  not  seen  by  the  jury.  Moon  v. 
State  (reported  herewith)  ante.  362,. 

E.  S.  0. 


JOHN  J.  FITZGERALD 

V. 

ALBERT  E.  NICKERSON  et  aL 


THOMAS  J.  DORNKY 

V. 

SAME. 

Bhode  Itland  Supreme  Court  — AprU  27,  t02tm 
(_  R.  I.       113  AU.  290.) 

Gunishinent  —  property  in  hands  of  police  oflScer. 
1.  Property  taken  from  alleged  criminals,  and  held  by  the  police  officials 


Digitized  by  Google 


874 


AMERICAN  LAW  REPORTS.  ANNOTATED.        [16  AJJL 


to  be  used  as  evidence  in  case  of  their  prosecution,  is  subject  to  gamiab* 
ment  in  the  hands  of  the  officials. 

ISee  note  on  this  question  beginning  on  page  378.] 


^Replevin  —  of  property  subject  to  gar- 
nishment. 

2.  Garnishment  by  creditors,  of 
property  taken  from  prisoners  by  po- 


lice officials  for  use  as  evidence  if 
needed-,  will  defeat  a  replevin  suit  by 
subsequent  aasigneea  of  the  prison- 
ers. 


Exceptions'  by  defendants  to  rulings  of  the  Superior  Court  for  Pi'ovl- 
dence  and  Bristol  Counties  (Tanner,  J.)  made  during  the  trial  of  actions 
brought  to  recover  possession  of  certain  property,  which  resulted  in 
verdicts  for  each  plaintiff.  Sustained, 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs,  Gardner,  Moss,  &  Haslam,  Vincent,  J.,  delivered  the  opiniAn 
for  defendants:  of  the  court; 


The  writs  of  replevin  are  bad  be- 
cause brougrht  by  grantees  of  the  de- 
fendants in  the  attachment  suits,  un- 
der  bills  of  sale  made  subsequent  to 
the  attachments. 

Arnold  v.  Chapman,  13  R.  I.  686; 
Hines  v.  Allen,  65  Me.  114,  92  Am. 
Dec.  674;  Gobbey.  Replevin,  §  332  ;  23 
R.  G.  L.  877 ;  Providence  Inst,  for  Sav. 
V.  Barr,  17  R.  I.  131,  20  Atl.  246. 

The  automobile  and  personal  prop- 
erty attached  were  not  in  the  "custody 
of  the  law,"  so  as  to  render  void  the 
attachments. 

20  Cyc  1026;  Reifanyder  v.  Lee,  44 
Iowa,  101,  24  Am.  Rep.  733;  Closson 
V.  Morrison,  47  N.  H.  482,  93  Am.  Dec. 
469.  See  also  Ex  parte  Hum,  92  Ala. 
102,  13  L.R.A.  120,  26  Am.  St.  Rep.  28, 
9  So.  616. 

If  the  attachments  are  bad  because 
the  property  at  the  time  was  in 
custodia  legis,  then  for  the  sMne  rea- 
son the  writs  of  replevin  must  be 
void,  since  at  the  time  these  actions 
were  commenced  the  property  had  not 
been  released  by  the  court  and  was 
still  in  custodia  legis. 

Hail  V.  Spencer,  1  R.  I.  17;  Taft  v. 
Daggett,  6  R.  I.  266;  Eaton  v.  Chapin, 
7  R.  I.  408;  34  Cyc.  1837;  Cobbey,  Re- 
plevin, §  289. 

Messrs.  Fitzgerald  &  Higgins  and 
William  H.  Camfleld,  for  plaintiffs: 

Property  taken  from  a  prisoner,  and 
in  the  hands  of  an  officer,  is  not  sub- 
ject to  garnishment. 

Patterson  v.  Pratt,  19  Iowa,  368; 
Coffee  V.  Haynes,  124  Gal.  661,  71  Am. 
St  Rep.  99,  67  Pac.  482;  Closson  v. 
Morrison,  47  N.  H.  482,  98  Am.  Dec. 
469;  12  R.  C.  L.  811;  2  Shinn.  Attachm. 
&  Garnishment,  p.  882;  10  Standard 
Proc.  p.  464. 


About  October  1,  1914,  several 
men,  accused  of  breaking  and  enter- 
ing the  stores  of  the  Louis  K.  Lig- 
gett Company  and  the  Begal  Shoe 
Company  in  Providence,  were  ar- 
rested in  New  London,  Connecticut, 
and  brought  back.  Certain  proper- 
ty found  in  the  possession  of  these 
men  was  taken  from  them  at  the 
time  of  their  arrest,  and  later 
turned  over  to  the  defendant  Albert 
E.  Nickeraon,  then  chief  police  in- 
spector for  the  city  of  Providence. 
This  property  consisted  of  a  Pierce- 
Arro^  automobile,  one  dress  suit, 
case  full  of  burglars'  tools,  one  auto- 
mobile trunk,  six  hats,  five  pairs  of 
shoes,  one  robe,  one  overcoat,  three 
raincoats,  three  dress  suit  cases,  one 
bundle  containing  wearing  apj^arel 
and  other  personal  effects,  four  jack- 
knives,  one  rin£r»  three  pencils,  one 
fountain  pen,  one  nickel  wateh,  one 
diamond  horseshoe  pin,  eleven 
diamonds,  and  $675.12  in  money. 
This  property  was  retained  by  Nick- 
erson  for  use  as  evidence  in  the 
criminal  proceedings.  The  men  ar- 
rested were  later  indicted,  tried, 
found  guilty,  sentenced,  and  com- 
mitted to  the  state  prison. 

On  October  1914,  immediately 
following  the  arrest  of  these  men  at 
New  London  and  their  return  to 
Providence,  the  Louis  K.  Liggett 
Company  and  the  Regal  Shoe  Com- 
pany each  brought  an  action  against 
them,  and  attached  their  personal 
property  in  the  hands  of  Nickerson» 
The  writ  of  attachment  in  the  Lig^ 
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gett  ease  was  served  October  22, 
1914,  and  in  the  case  of  the  Regal 
Company  on  October  23,  1914. 

Subsequent  to  these  attachments, 
biUs  of  sale  were  executed  by  these 
men,  transferring  thdr  interest  in 
the  antomobile,  its  accessories  and 
contents  to  Mr.  Fitzgerald  and  in 
the  remaining  prox>er1y  to  Mr. 
Domey.  The  exact  dates  of  these 
bills  of  sale  do  not  appear  and  are 
not  important  as  it  is  undisputed 
Qiat  they  were  executed  after  the 
attachments. 

On  Februaiy  17,  1916,  Mr  Fita- 
gerald  brought  an  action  of  replevin 
against  the  defendant  Nickerson  for 
the  recovery  of  the  automobile  and 
its  accessories.  Service  of  the  vmt 
was  made  on  March  22,  1915,  the 
deputy  sheriff  charged  with  such 
service  having  been  furnished  by 
Ur.  Fitzgerald  with  the  following 
order  and  release : 

March  22,  191g. 
To  Police  Department  of  Oily  of 

Providrace: 
Gentlemen: — 

Please  deliver  to  Herman  Paster, 
deputy  sheriff,  'Pierce  Arrow  Auto- 
mobile,* also  trunk,  2  extra  tires  & 
rims,  suit  cases,  robe  &  all  attach- 
ments owned  by  me.  Mr.  Faster 
has  a  bill  of  sale  which  he  will  show 
you  if  you  so  desire. 

Very  truly  yours, 
John  J.  Fitzgerald. 

March  22.  1915. 
The  above-mentioned  property  is 
hereby  ordered  released  from  the 
custody  of  law. 

George  T.  Brown, 
Justice  of  the  Superior  Court. 

On  March  15,  1915,  Mr.  Domey 
brought  an  action  of  replevin 
against  Nickerson  to  recover  the 
balance  ot  the  property  not  covered 
in  the  suit  of  Mr.  Fitzgerald,  the 
service  of  the  writ  occurring  on  the 
following  day,  March  26,  1915.  In 
the  case  of  Mr.  Dorney,  the  deputy 
sheriff  was  furnished  with  a  release 
as  follows :  State  of  Rhode  Island, 
Providence — Sc.:  Superior  Court, 
bdictments  No.  8,239  and  No.  8,240. 
State  of  Rhode  Island  v.  Edward  F. 


V,  NICKERSON.  876 

1X8  Att.  t»».) 

Tate  alias  Raymond  W.  Staley,  Nos. 
8,239  and  8,240.  Joseph  T.  Baird 
alias  Joseph  T.  Brady,  Albert  C. 
Percival  alias  Bumside  McCuUin, 
alias  David  Hendricks,  Leonard  C. 
Maynard  alias,  and  Michael  F.  Dev- 
lin alias. 

In  the  above-mentioned  two  in- 
dictments. No.  8,239  and  No.  8,240, 
all  the  personal  property  belonging 
to  each  and  all  said  defendants  and 
now  in  the  custody  of  the  state  of 
Rhode  Island  is  hereby  released. 
March  26,  1916.  George  T.  Brown, 
Justice  of  the  Superior  Court 

In  each  of  these  cases  the  articles 
enumerated  in  the  writs  wiere  ob- 
tained from  the  defendant  Nicker- 
son, and  turned  over  by  the  officer 
to  the  respective  plaintiffs.  In  both 
cases  the  defendant  Nickerson  filed 
three  pleas:  First,  the  general  is- 
sue ;  second,  a  general  denial  of  the 
plaintiffs'  claims;  and  third,  a  spe- 
cial plea  setting  forth  that  the  de- 
fendant had  tak«i  the  personal 
property  in  'question  from  certain 
persons  who  had  been  arrested,  and 
held  them  as  articles  that  might  be 
needed  as  evidence  in  the  criminal 
proceedings ;  and  that,  while  having 
possession  of  such  articles,  a  writ  of 
attachment  in  the  two  law  cases  then 
pending  had  been  served  upctn  him 
as  trustee;  and  that  the  plaintiffs' 
only  claims  to  the  title  were  by  vir- 
tue of  bills  of  sale  from  the  persons 
arrested,  made  after  the  writs  of  at- 
tachment had  been  served.  To  the 
special  plea  the  plaintiff  in  each  of 
the  replevin  cases  filed  a  demurrer 
on  the  ground  that  the  attachments 
were  not  valid  because  the  goods 
and  chattels  at  the  time  of  such  at- 
tachments were  in  the  custody  of 
the  law.  This  demurrer,  ^ter  hear- 
ing, was  sustained  by  the  superior 
court,  and  to  this  ruling  the  defend- 
ant excepted.  i 

On  November  23,  1915,  the  Louis 
K.  Liggett  Company  and  the  Regal 
Shoe  Company  filed  a  motion  ask- 
ing for  leave  to  intervene  in  the  re- 
plevin suits  for  the  purpose  of  pro- 
tecting their  attachments  which  mo- 
tion was  granted.  ( 

After  being  permitted  to  inter- 
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vene  the  interveners  adopted  and 
confirmed  the  pleas  previously  filed 
by  the  defendant  Nickeraon,  and 
filed  an  additional  plea  in  their  own 
behalf,  entitled  "Plea  of  the  Inter- 
veners/' settinfT  forth  that  the  goods 
and  chattels  replevied  were  on 
October  22,  1914,  in  possession  of 
defendant  Nickerson  as  the  goods 
and  chattels  of  Fercival,  Maynard, 
and  others,  the  men  who  had  been 
arrested;  that  writs  of  attachment 
had  been  duly  served  on  said  defend- 
ant as  garnishee  in  the  suits  of  the 
Liggett  and  Regal  Companies;  that 
said  goods  and  chattels  were  after- 
wards replevied  from  the  said  de- 
fendant Nickerson,  the  plaintiffs 
claiming  title  thereto  by  virtue  of 
bills  of  sale  made  subsequent  to  the 
service  of  said  writs  of  attachment ; 
and  praying  that  said  goods  and 
chattels  be  delivered  to  the  officer 
charged  with  the  service  of  the  at- 
tachment writs,  to  be  held  by  him 
to  await  the  determination  of  the 
actions  brought  by  the  Liggett  and 
Regal  Companies.  To  this  plea  the 
plaintiffs  demurred  on  the  same 
ground  as  before,  and  the  demurrer 
was  overruled.  Thereupon  the 
plaintiffs  filed  a  replication  to  the 
plea  of  the  interveners,  and  to  that 
the  interveners  demurred,  which 
was  also  overruled,  and  the  inter- 
veners excepted.  Thereafter  the 
interveners  filed  a  rejoinder  to  the 
plaintiffs'  replication,  and  joined 
issue  on  the  fact  wheUier  or  not  the 
superior  court  had  released  from  its 
custody  the  goods  and  chattels  re- 
plevied at  the  time  that  the  two 
replevin  suits  had  been  instituted. 
Later,  testimony  on  this  point  was 
introduced,  certain  exhibits  were 
put  in  evidence,  and  stipulations  en- 
tered into  as  to  evidence,  as  appears 
from  the  transcript  of  testimony. 
The  trial  justice  decided  in  favor  of 
the  plaintiffs  for  possession  and  10 
cents  damages.  To  this  decision  the 
defendant  interveners  excepted,  and 
now  come  before  this  court  on  their 
bills  of  exceptions : 

To  a  certain  ruling  of  said 
justice  made  on  October  29,  1915, 
sustaining  the  plaintiffs'  demurrer 
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to  the  defendant  Nickerson's  third 
plea. 

"(2)  To  a  certain  ruling  of  said 
justice  made  on  January  15,  1912, 
sustaining  tiie  plaintiffs'  demurrer 
to  the  def^dant  Nickerson's  fourth 
plea. 

"  (3)  To  a  certain  ruling  of  said 
justice,  made  on  November  4,  1919, 
overruling  the  interveners*  demur- 
rer to  the  plaintiffs'  replication  to 
the  interveners'  plea. 

"(4)  To  the  said  decision  of  said 
justice  made  at  the  trial  of  said  case 
op  September  21,  1920,  in  favor  of 
the  said  plaintiffs." 

The  two  questions  which  appear 
to  be  essential  for  our  consideration 
in  determining  the  present  contro- 
versy are:  (1)  At  the  time  of  the 
attachments  in  the  suits  of  the  Lig- 
gett and  Regal  Companies,  was  the 
property  in  question  in  'custodia  le- 
gis  so  as  to  render  such  attachments 
void?  and  (2)  can  the  plaintiffs, 
claiming  title  under  bills  of  sale 
made  subsequent  to  the  attachments, 
maintain  their  actions  of  replevin? 

It  is  not  disputed  that  the  proper^ 
ty  in  question  belonged  to  the  per- 
sons who  had  been  arrested ;  that  it 
had  been  taken  from  them  by  police 
officers  at  New  London,  and  by  them 
turned  over  to  the  defendant  Nick- 
erson, chief  inspecuor  of  police  in 
Providence,  by  whom  the  same  was 
held  in  case  it  should  be  needed  as 
evidence  in  the.  criminal  proceed- 
ings. Under  these  conditions  the 
Liggett  and  Regal  Companies 
brought  their  suits  against  the  own- 
ers of  the  property  for  the  purpose 
of  reimbursing  themselves  for  the 
losses  which  they  had  suffered  and 
attached  the  personal  estate  of  the 
defendants  in  such  suits  in  the 
hands  of  Nickerson.  The  plaintiffs' 
only  claim  of  title  to  this,  properly 
is  based  upon  certain  bills  of  sale, 
which  were  executed  by  the  owners 
thereof  subsequent  to  tiie  service  of 
the  writs  of  attachment.  The  prop- 
erty appears  to  have  been  taken  in 
good  faith,  and  retained  with  the  be- 
lief that  it  might  be  needed  later  as 
evidence.  There  is  nothing  from 
whidi  an  inference  can  be  drawn 
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that  this  property  -was  taken  or  re- 
tained by  the  officers  for  the  benefit 
or  convenience  of,  or  in  collusion 
vith,  the .  two  attaching  compa- 
nies. 

The  officers  doubtless  were  jus- 
tified in  retaininsr  this  property  for 
the  purpose  of  evidence,  and  for 
such  purpose  it  may  be  said  to  have 
been  m  custodia  legis,  but  such  cus- 
tody did  not  change  or  affect  the 
title  thereto.  By  §  30,  chapter  354, 
General  Laws  1909,  it  is  provided 
that  "all  property,  money  or  estate 
taken  or  detained  as  evidence  in  any 
criminal  cause  shall  be  subject  to 
the  order  of  the  court  before  which 
the  complaint  or  indictment  shall  be 
brought  or  pending,  and  shall,  at  the 
termination  thereof,  be  restored  to 
the  rightful  owner." 

The  plaintiffs  argue  that  the  gar- 
nishment of  these  articles  might  in- 
terfere with  their  use  at  the  trial; 
that  public  officers  should  be  saved 
from  the  vexation  and  annoyance 
of  incidental  litigation;  and  that 
such  garnishment,  if  held  to  be  val- 
id, might  induce  collusion  between 
creditors  and  police  officers.  We 
fail  to  see  any  force  in  these  conten- 
tions.  In  the  first  place,  the  garn- 
ishment neither  removes  the  prop- 
erty from  the  possession  of  tiie 
garnishee  nor  prevents  its  produc- 
tion and  use  as  evidence  in  the  criin- 
inal  proceedings  against  the  owners. 
Were  it  otherwise,  the  section  of  the 
statute  above  quoted  makes  all  such 
effects  subject  to  the  order  of  the 
court   until   the  termination  of 
the  proceedings.  The  fact  that  the 
property  in  the  possession  of  the 
samishee  could  not  be  seized  under 
attachment  or  execution,  because 
temporarily  subject  to  the  order  of 
_  the  court,  does  not 

prevent  the  charg- 
Mm  mi9M^  jng  of  the  gai^ 
nishee  in  respect 
thereto,  because  he  can  hold  it  until 
such  time  as  he  is  permitted  to  de- 
liver it.  Drake*  Attachm.  6th  ed.  § 
464. 

The  garnishee  is  required  by  law 
to  make  an  affidavit  disclosing  what 


NICKBRSON.  877 

property  of  the  defendant  he  had  in 

his  hands  and  possession  at  the  time 
of  the  attachment,  and  for  that  he 
receives  the  statutory  fee.  The  per- 
formance of  this  duty  cannot  be  said 
to  be  a  vexation  and  annoyance,  any 
more  than  the  compliance  with  any 
other  law  might  be  vexatious  and 
annoying,  but,  however  that  may  be, 
the  garnishment  in  no  way  defeats 
the  ends  of  justice  by  rendering  un- 
available any  evidence  which  the 
property  tdcen  from  criminals 
might  supply. 

As  we  have  said  before,  there  is 
no  evidence  of  any  collusion  be- 
tween creditors  and  officers  in  the 
present  cases.  In  cases  where  such 
collusion  is  shown,  the  authorities 
clearly  point  out  that  the  attachment 
would  be  void,  and  therefore  any 
consideration  of  the  question  on  the 
ground  of  public  policy  is  unneces- 
sary. 

While  there  is  some  conflict  of  au- 
thorities, we  think,  as  stated  in  20 
Cyc  1025,  that  "the  better  rule 
seems  to  be  that  money  or  other 
property  taken  from  the  person  of 
a  prisoner  at  the  time  of  his  arrest 
by  an  officer,  upon  the  belief  that  it 
is  connected  with  the  crime  charged, 
or  might  be  used  by  the  prisoner  in 
effecting  his  escape,  is  subject  to 
garnishment  in  the  hfmds  of  such 
Officer." 

In  Reifsnyder  v.  Lee,  44  Iowa, 
101,  24  Am.  Rep.  733,  a  case  where 
money  and  valuables  had  been  tak- 
en by  an  officer  from  a  person  ar- 
rested for  larceny,  the  court  held 
that  they  were  liable  to  gamislunent 
in  a  civil  action  against  the  prisoner 
by  the  party  who  had  suffered  loss. 
The  court  said  in  its  opinion :  "It  is 
our  conclusion  that  the  money  and 
watch  in  question  were  lawfully  tak- 
en from  Lee  by  the  officers,  and, 
when  the  garnishment  process  was 
served  upon  Gray,  were  lawfully  in 
his  possession.  We  cannot  convert 
the  rules  of  law,  intended  for  the 
protection  of  the  person  and  prop- 
erty of  the  citizen,  into  instruments 
by  which  thieves  and  other  felons 
may  conceal  their  crimes  and  resist 
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police  officers  in  honest  and  com- 
mendable efforts  to  brinff  them  to 
justice." 

In  Closson  v,  Morrison,  47  N.  H. 
482,  93  Am.  Dec.  459,  it  was  held 
that  money  taken  from  a  prisoner 
in  good  faith  was  subject  to  attach- 
ment in  the  hands  of  the  officer  tak- 
ing the  same,  and  the  court  in  its 
opinion  said :  "If  this  property  had 
been  separated  from  the  person  of 
the  prisoner,  or  tak^n  from  his 
dwelling  house,  under  authority  of 
law,  it  is  separated  from  his  person 
and  out  of  his  house  for  all  pur- 
poses. If  this  defendant  rightfully 
and  lawfully  holds  possession  of  the 
property  in  question,  without  hav- 
ing used  force  or  fraud  to  obtain  it, 
then,  when  a  writ  is  put  into  his 
hands,  he  may  properly  and  lawfully 
attach  it." 


We  think  that  the  gamlahmento 
of  the  Liggett  and  H.p,e^._«f 

Regal        companies  property  >abjee« 

are  valid,  and  that 

the  plaintiffs'  replevin  suits  cannot 

be  maintained. 

The  defendant  interveners'  ex- 
ceptions numbered  2  and  4  are  sus- 
tained. The  other  exceptions  of  the 
defendants  do  not  require  consident- 
tion.  As  the  conclusions  which  we 
have  reached  are  decisive  of  the 
cases,  the  plaintiffs  may  appear  be- 
fore this  court,  if  they  shall  see  fit, 
on  Wednesday,  May  4,  1921,  at  9 
o'clock  A.  M.,  standard  time,  and 
show  cause,  if  any  they  have,  why 
these  cases  should  not  be  remitted  to 
the  Superior  Court,  with  direction 
to  enter  judgment  for  return  and 
restoration,  10  cents  damages,  and 
costs. 


ANNOTATICm. 

Moa^  or  odier  pr<9erty  taken  from  prisoner  as  subject  of  attachment,  gamith- 
menl^  or  teiinre  vnder  caecotion. 


While  there  is  a  division  of  judicial 
opinion  on  the  present  subject,  the 
majority  of  the  cases  hold  that 
proper^  taken  from  a  prisoner  by 
police  officials  is,  while  in  the  posses- 
sion of  such  officials,  not  subject  to 
attachment,  garnishment,  or  execu- 
tion; the  reasons  assigned  generally 
being  that  the  property  is  in  the 
custody  of  the  law,  and  that  to  hold 
otherwise  would  open  the  door  to  the 
possibility  of  grave  abuses. 

Alaska. — ^Pioneer  Min.  Co.  v.  Tiberg 
(1913)  4  Alaska  670  (obiter). 
.California.  —  Coffee    v.  Haynes 
(1899)  124  Cal.  561,  71  Am.  St.  Rep. 
99,  67  Pac.  482. 

Georgia.  —  Connolly  v.  Thurber- 
Whyland  Co.  (1898)  92  Ga.  651,  18 
S.  E.  1004. 

Iowa. — Commercial  Exch.  Bank  v. 
McLeod  (1885)  66  Iowa,  666,  54  Am. 
Rep.  36,  19  N.  W.  329,  22  N..W.  919. 

Massachusetts. — Robinson  v.  How- 
ard (1851)  7  Cush.  257;  Morris  v. 
Penniman  (1859)  14  Gray,  220,  74  Am. 
Dec.  676;  Wallace  v.  Coyne  (1918) 
2S0  Mass.  475,  120  N.  E.  73. 

Michigan.  —  Hubbard    v.  Gamer 


(1897)  115  Mich.  406,  69  Am.  St  Rep. 
680,  73  N.  W.  390. 

Missouri.  —  Holker  v.  Hennessey 
(1897)  141  Mo.  527,  39  L.R.A.  165,  64 
Am.  St.  Rep.  524.  42  S.  W.  1090. 

Oregon. — Dahms  v.  Sears  (1886)  13 
Or.  47,  11  Pac.  891. 

Pennsylvania. — Davies  v.  Gallagher 
(1883)  17  Phila.  229. 

Tennessee.— Hill  v.  Hatch  (1897) 
99  Tenn.  39,  63  Am.  St.  Rep.  822,  41 
S.  W,  349. 

Toraa — ^Richardson  v.  Anderson 
(1892)  4  Tex.  App.  Civ.  Cas.  (Willson) 
493,  18  S.  W.  195. 

Washington.  —  Wooding  v.  Puget 
Sound  Nat.  Bank  (1895)  11  Wash.  527, 
40  Pac.  223  (not  subject  to  garnish- 
ment if  taken  wrongfully  from  prison- 
er). 

Under  the  statutes  in  some  of  the 
states,  however,  money  or  other 
property  in  the  possession  of  a  sheriff 
or  other  police  officer  is  subject,  at 
least  under  certain  conditions,  to 
attachment  or  garnishment,  although 
it  has  been  taken  from  a  person 
arrested  on  a  criminal  charge.  Ex 
parte   Hurn    (1890)    92   Ala.  102, 
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IS  ULA.  120,  25  Am.  St  Rep.  28,  9 
So.  615;  Warren  t.  Matthews  (1892) 
96  Ala.  183,  11  So.  286;  Reifsnyder  t. 
Lee  (1876)  44  Itnra,  101*  24  Am.  Rep. 
7S3;  Closson  t.  Morrison  (1867)  47 
N.  H.  482, 93  Am.  Dec  459 ;  FITZGERALD 
1.  NiCKmsON  (reported  herewith) 
ante,  378. 

At  common  law,  it  was  said  in  Ex 
parte  Hum  (Ala.)  sapra,  property  in 
the  hands  of  an  officer  was  regarded 
•8  in  gremio  legia,  and  not  subject  to 
process. 

But  under  a  statute  authorizing  the 
ittachment  of  money  in  the  hands  of 
a  sheriff  or  other  officer)  it  was  held  in 
£z  parte  Hum  (Ala.)  supra,  that  an 
officer  might  be  garnished  for  money 
which  he  bad  taken  from  the  debtor 
ander  arrest,  if  the  arrest  was  nwde  in 
good  faith  and  there'  was  probable 
STOund  for  believing  that  the  money 
was  connected  with  the  offense  or  use- 
ful as  evidence  on  the  trial  of  the  pris- 
oner. The  court  said  that  'there  was 
no  evidence  that  the  defendant  in  this 
case  was  arrested  for  the  purpose  of 
obtaining  a  levy,  or  that  the  criminal 
charge  against  him  was  false  or  fabri- 
cated; that  the  important  question, 
therefore,  was  as  to  whether  the 
sheriff  was  authorized  to  search  the  de- 
fendant and  take  from  him  the  money, 
either  for  the  purpose  of  using  it  as 
evidence  on  the  criminal  prosecution, 
or  to  prevent  the  prisoner  from  nsing 
the  money  to  effect  his  escape.  The 
court  reached  the   conclusion  that 
there  was  no  warrant,  either  in  the 
common  law  or  statute,  for  taking 
money  from  the  person  of  the  prisoner 
unless  it  was  connected  with  the 
offense  charged,  or  was  to  be  used  as 
evidence  on  the  trial;  but  that  the 
sheriff  might  seize  any  money,  or  any- 
thing connected  with  the  offense, 
which  might  be  used  as  evidence  on 
the  prosecution,  and  retain  it  until 
turned  over  to  the  state's  attorney  or 
paid  into  court;  and  that  an  officer 
acting  in  good  faith  in  the  execution 
of  his  duty,  and  proceeding  upon 
probable  grounds  fot  believing  that 
the  mon^  or  thing  was  connected 
with  the  offense  charged  or  might  be 
Dsed  as  evidence,  might  search  and 
take  from  the  defendant  arrested  on 


a  criminal  oharge  money  found  on  his 
person;  ^nd  that  he  would  not  be 
liable  for  a  trespass  although  it 
turned  out  that  the  money  or  other 
property  was  not  in  fact  connected 
with  the  offense  and  could  not  be 
used  as  evidence.  And  it  was  held 
that  property  rightfully  taken  from 
the  person  of  the  one  arrested  was 
flubjectv  under  the  statute,  to  attach- 
ment or  garnishment  But  if  the 
money  or  other  property  seized  was 
taken  without  probable  grounds  for 
believing  that  it  was  connected  with 
the  offense,  or  useful  as  evidence,  the 
court  said  that  the  levy  would  be  in- 
valid; and  the  officer,  if  he  knew  of 
the  fraud,  and  the  person  procuring 
the  levy,  would  be  liable  for  damages. 

In  the  reported  case  (Fitzgesau)  v. 
NiGKSRSON,  ante,  373),  the  court  held 
that  property,  taken  from  tlte  alleged 
criminals,  and  held  by  police  officials 
to  be  used  as  evidence  on  their  prose- 
cution, was  subject  to  garnishment  in 
the  hands  of  the  officials.  The  court 
said  there  was  no  evidence  of  any 
collusion  between  creditors  and  offl-  ' 
cers.  And  the  view  was  taken  that, 
while  the  property  might  be  regarded 
as  in  custodia  legis  and  therefore 
could  not  be  seized,  this  fact  would 
not  prevent  its  being  subject  to 
garnishment,  the  garnishee  holding 
the  property  until  such  time  as  he 
might  be  permitted  to  deliver  it.  The 
court  also  ruled  against  the  conten- 
tion that  the  property  should  not  be 
held  subject  to  garnishment  because 
of  interference  with  public  officers  in 
the  performance  of  their  duties,  or 
alleged  vexation  and  annoyance  on 
their  part. 

However,  in  Coffee  v.  Haynes 
(1899)  124  CaL  661,  71  Am.  St.  Rep. 
99,  57  Pac.  482,  the  court  said:  "It  is 
generally  held  to  be  the  law  that 
property  taken  from  a  prisoner  on  his 
arrest  by  an  officer  charged  with  that 
duty  is  not,  while  in  the  hands  of  such 
officer,  subject  to  levy,  and  cannot  be 
reached  by  the  process  of  garnish- 
ment, the  reason  being  that  to  hold 
otherwise  would  lead  to  a  grave  abuse 
of  criminal  process.**' 

But  the  court  held  in  Coffee  v. 
Haynes  (CaL)  supra,  that  the  above 
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rale  did  not  apply  where  money  of 

one  who  was  arrested  for  murder  was 
taken,  not  from  his  person,  but,  under 
his  direction,  from  a  cabin,  where  he 
disclosed  that  the  money  was  hidden. 
The  court  aaid  that  in  this  case  the 
money  was  not  taken  at  the  time  of 
the  arrest*  nor  from  the  person  of  the 
defendant,  and  had  no  connection 
whatever  with  the  cause  of  the  arrest; 
but  that  the  police  officer  (the  gami- 
ehee)  had  come  into  possession  of  it 
by  direction  of  the  defendant,  and 
with  his  consent;  that  such  officer  was 
neither  more  nor  less  than  the  bailee 
of  the  defendant;  that  he  did  not  hold 
'  the  money  in  his  official  capacity,  and 
owed  no  duty  to  disburse  It  in  such 
capacity;  so  that  the  money  miirht  be 
reached  by  garnishment.  The  court 
took  the  view  that  under  these  cir* 
cumstanc'^s  the  money,  although  in 
the  custody  of  an  officer  of  the  law, 
was  not  in  the  custody  of  th**  law  wiUi- 
in  the  meaning  of  the  rule  exempting 
property  in  such  custody  from  gar- 
nishment or  other  process. 

And  in  other  cases  a  reason,  among 
others,  assigned  for  holding  that  the 
property  taken  from  the  prisoner  was 
not  subject  to  attachment  or  garnish- 
ment, has  been  that  it  was  in  custodia 
legis. 

Thus,  where  a  sherifiF  took  money 
and  checks  from  the  possession  of  one 

arrested  for  carrying  a  pistol,  the 
purpose  -being  to  preserve  the  same 
during  the  prisoner's  incarceration,  it 
was  held  in  Richardson  v.  Anderson 
(1892)  4  Tex.  App.  Civ.  Cas.  (Willson) 
493,  18  S.  W.  196,  that  the  property 
was  not  subject  to  garnishment  in  the 
hands  of  the  sheriff,  because  it  was  in 
custodia  legis. 

So,  where  money  and  other  property 
were  taken  by  a  constable  from  one 
arrested  on  a  criminal  charge,  it  was 
held  in  Robinson  v.  Howard  (1851) 
7  Gush.  (Mass.)  257,  that  the  property, 
while  in  the  officer's  possession,  was 
not  subject  to  trustee  process  at  the 
instance  of  a  creditor  of  the  prisoner. 
The  court  said:  "We  should  fear  that 
any  other  construction  would  lead  to 
a  gross  abuse  of  criminal  process. 
Such  process  might  be  used  to  search 
the  person,  or  otherwise,  under  color 


of  lawful  authority,  to  get  possesaios 

of  the  property  of  a  debtor,  in  order 
to  place  it  in  the  hands  of  the  officer, 
and  thus  make  it  attachable  by  trustee 
process.** 

And  in  Morris  v.  Penniman  (1869) 
14  Gray  (Masa)  220,  74  Am.  Dec.  676, 
where  a  watch  was  taken  by  a  police 
officer  txom  one  arrested  on  a  charge 
of  larceny  of  money,  it  was  held  that 
an  attachment  levied  on  sueh  proper^ 
while  retained  in  the  possession  of 
such  officer  for  the  purpose  of  being 
used  as  evidence,  if  necessary,  upon 
the  trial,  was  invalid. 

The  court  expressed  the  view  in 
Byrne  v.  Byrne  (1895)  89  Wis.  669,  62 
N.  W.  418,  that  if  a  constable,  in 
arresting  one  for  larceny  of  a  horsey 
took-  and  retained  possession  of  the 
animal,  it  was  in  the  custody  of  the 
law,  and  not  subject  to  replevin  by  the 
owner.  But  in  this  case  it  was  held 
that  the  owner  might  replevin  the 
proper^  where,  pursuant  to  order  of 
court,  the  officco:  had  redelivered  the 
horse  to  the  prisoner  on  his  giving  a 
bond  for  its  return  at  the  next  term  of 
court,  or  upon  demand ;  the  order  f  ur^ 
ther  providing  that  nothing  therein 
contained  should  impair  the  right  of 
the  owner  of  the  horse  to  obtain 
possession  by  due  process  of  law. 

And  the  courts  have  called  attention 
frequently  to  the  likelihood,  or  at  least 
possibili^,  of  oppression  and  abuse, 
if  proper^  taken  from  a  prisoner  wen 
subjected  to  attachment  or  gamiab- 
ment. 

Thus,  in  holding  that  personal 
property  taken  by  police  officers  from 
a  prisoner  at  the  time  of  his  arrest  on 
a  criminal  charge,  which  was  not  in 
any  way  connected  with  stfch  charge, 
was  not  subject  to  garnishment  in  the 
possession  of  the  officers,  the  court  in 
Hill  V.  Hatch  (1897)  99  Tenn.  89,  68 
Am.  St.  Rep.  822,  41  S.  W.  349,  after 
stating  that  there  was  a  diversity  of 
judicial  opinion  on  the  question,  said: 
"We  are  satisfied,  however,  that  the 
better  policy,  as  well  as  the  weight  of 
authority,  is  with  the  ruling  of  the 
trial  judge.  In  disposing  of  it,  we  do 
not  deem  it  necessary  to  determine  the 
right  of  the  police  officer,  upon  arrest- 
ing a  prisoner,  of  his  own  motioa,  to 
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take  from  him  articles  of  value,  or  the 
msonableness  of  municipal  regula- 
tiou  which  may  authorize  this  to  be 
toe.  It  may  be  conceded,  for  our 
piesent  purpose*  that  in  either  case 
this  may  be  done,  and  that  a  wise  pre- 
CMtion  requires  that  it  should  be 
done.  But  when  an  officer  of  the  law, 
ictiDg  under  police  rules  or  without 
them,  takes  from  his  prisoner  personal 
proper^,  either  for  its  safe-keeping  or' 
to  remove  from  his  control  that  which 
he  might  use  in  effecting  escape,  a 
Hnud  public  policy,  we  think,  requires 
that,  fbr  the  time,  it  should  be  safe 
firom  seizure  by  civil  process.  We 
>peak  now  of  such  property  as  is  in  no 
respect  connected  with  the  criminal 
charge.    It  would  b0  a  dangerous 
temptation  to  eager,  and  sometimes 
Dnscrupulous.  creditors,  to  resort  to 
the  machinery  of  the  criminal  courts 
ifsinst  their  reluctant  debtors,  if  it 
were  once  understood  that  whatever 
I     of  value  was  taken  from  the  person  of 
flie  party  arrested   by  the  officer 
having  him  in  charge  could  be  at  once 
I     impounded  by  the  levy  of  an  execution 
;     9t  attachment.    Such  a  practice,  we 
I     are  sure,  would  likely  be  productive  of 
lesQlts  oppressive  to  the  individual 
I    end  shocking  to  the  moral  sense  of 
tte  community." 

And,  although  the  arrest  in  this 
instance  was  on  civil  process,  the 
opinion  in  Dahms  v.  Sears  (1885)  18 
Or.  47,  11  Pac.  891,  holding  that 
iBone^  taken  from  the  prisoner  was 
not,  while  in  the  hands  of  the  sheriff, 
nbjeet  to  attachment,  apparently  pro- 
ceeds upon  grounds  applicable  also  to 
'  errest  on  criminal  process.  The 
court  said  that  the  security  of  the 
public  might  justify  the  searching  of 
a  prisoner  confined  in  prison  upon 
criminal  or  even  civil  process,  and  the 
tefa'iig  from  him  of  any  property  in 
his  possession  that  would  aid  him 
to  inake  an  escape;  that  it  would 
probably  be  regarded  under  such 
circumstances  as  a  reasonable  search 
and  seizure;  but  that  to  allow  private 
parties  to  take  advantage  of  the  cir- 
cumstances, in  order  that  they  might 
■ecure  a  personal  benefit,  would  be  a 
violation  of  that  faith  which  the 
eonunonwea^  owes  to  persona  held 


in  custody  under  its  authority  and 
laws,  and  would  lead  to  oppression 
and  abuse;  that  the  object  and  pur- 
poses of  an  arrest  under  civil  and 
criminal  process  would  be  perverted, 
and  schemes  and  devices  be  resorted 
to  by  importunate  creditors  to  enforce 
a  paymeht  of  their  demands  that  would 
outrage  justice  and  the  right  to 
personal  security. 

The  interruptions  in  the  enforce- 
ment of  the  law,  from  permitting 
police  officers  to  be  thus  brought  into 
court,  and  considerations  of  public 
policy  and  cogiTenience,  have  also 
weighed  in  favor  of  the  doctrine  that 
property  in  their  hands,  taken  from  a 
prisoner,  should  not  be  subject  to  levy. 
See  Connolly  v.  Thurber- Why  land  Co. 
(1893)  92  Ga.  651,  18  S.  E.  1004,  set 
out  infra,  "Question  of  good  faith  and 
lawful  seizure." 

And  in  Davies  v.  Gallagher  (1883) 
17  Phila.  (Pa.)  229,  where  the  warden 
of  a  penitentiary  who,  by  order  of 
court,  had  received  money  taken  on 
arrest  from  one  who  was  subsequently 
sentenced  to  the  penitentiary,  it  was 
held  that  the  money  in  the  possession 
of  the  warden  was  not  subject  to 
attachment  execution.  The  court, 
after  reciting  the  duties  of  the  warden, 
stated  that  it  would  clearly  be  against 
public  policy,  and  contrary  to  law^ 
that  such  a  public  officer  should  be 
harassed  with  attachments  against 
his  prisoners,  in  which  he  was  made 
garnishee;  that  considerations  of 
public  policy  and  convenience  required 
that  money  in  the  hands  of  such 
officers  should  not  be  stopped  while 
in  custodia  legts. 

But  see  in  this  connection  the 
reported  case  (Fitzgerald  v.  Nickek- 
SON,  ante,  373). 

In  Pomroy  v.  Parmlee  (1859)  9 
Iowa,  140,  74  Am.  Dec.  328,  it  was  held 
that  an  attachment  should  be  dis- 
charged where  there  had  been  a  levy 
of  property  taken  from  one  arrested 
on  a  criminal  charge.  But  the  ground 
of  the  decision  does  not  appear  dis- 
tinctive to  the  class  of  cases  under 
consideration,  as  in  this  case  the  plain- 
tiff had  sued  ^out  a  warrant  upon  a 
criminal  charge  against  the  defend- 
ant, and  at  about  the  same  time  had 
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caused  a  writ  of  attachment  to  issue 
against  his  property.  The  sheriff 
found  the  defendant  in  another  county, 
and  there  arrested  him,  anil  wrong:- 
fully  caused  property  in  his  possession 
to  be  returned,  with  him,  to  the 
county  from  which  the  attachment 
had  issued,  under  a  pretense*  that  he 
had  a  writ  of  attachment  for  the 
property.  After  the  property  was 
brought  back  to  the  proper  county,  a 
formal  levy  was  made  upon  it.  The 
discharge  of  the  attachment  was 
because  of  the  unlawful  means  used  in 
bringing  the  property  yithin  the  juris- 
diction of  the  court. 

From  Patterson  v.  Pratt  (1865)  19 
Iowa,  S69,  it  appears  that  by  stat- 
ute in.  Iowa,  money  in  possession 
of  a  sheriff  or  constable  is  subject  to 
garnishment;  and  that  the  statute 
also  provides  the  method  by  which  an 
attachment  may  be  levied  upon  a  fund 
in  court  In  this  case  money  was 
taken  from  the  defendant  under  a 
search  warrant  issued  at  the  instance 
of  one  who  claimed  to  have  lost  a 
certain  sum  of  money  and  alleged  the 
belief  that  it  was  in  the  defendant's 
possession.  The  sum  taken  from  the 
defendant  exceeded  that  claimed  to 
have  been  lost,  and  it  was  held  that 
this  surplus,  which  was  in  the  hands 
of  the  justice  of  the  peace  who  had 
issued  the  search  warrant,  was  a  fund 
in  court,  and  subject  to  garnishment 
at  the  instance  of  a  judgment  creditor 
of  the  defendant. 

See  other  Iowa  cases  infra,  "Rela- 
tion of  the  proper^  taken  to  the  crime 
charged." 

In  Holker  v.  Hennessey  (1897)  141 
Mo.  627,  39  L.R.A.166,64Am.St.  Rep. 
624,  42  S.  W.  1090,  where  the 
one  arrested  had  forfeited  his  bail 
and  was  a  fugitive  from  justice,  it  was 
held  that,  as  there  had  never  been  a 
conviction,  the  lien  given  by  statute 
in  favor  of  the  party  injured  on  the 
estate  of  the  criminal,  subject  to  a 
lien  provided  by  another  statute  in 
favor  of  the  state  for  costs,  was  not 
enforceable  by  garnishment  of  the 
property  in  the  hands  of  the  sheriff; 
the  court  saying  that  the  statute 
showed  clearly  that  the  lien  could  only 
be  enforced  after  final  conviction,  as 
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it  was  given  on  the  estate  of  a 
criminal,  and  no  one  was  properly 
called  a  criminal  until  convicted  of 
crime. 

Under  the  Missouri  statute  giving 
to  the  state  a  lien  on  the  defendant's 
property  for  costs,  fines,  etc.,  from 
time  of  the  arrest,  it  was  held  in 
McKnight  v.  Spain  (1850)  18  Mo.  536, 
that  property  taken  from  one  arrested 
'on  a  criminal  charge,  and  retained  by 
the  o£5cers  of  the  criminal  court  until 
after  the  prisoner  was  indicted  and 
convicted  and  adjudged  to  pay  tiie 
costs  of  the  prosecution,  was  subject 
to  levy  and  sale  on  execution  in  favor 
of  the  state  for  costs,  and  that  this 
lien  was  not  subject  to  be  devested  by 
any  assignment,  made  by  the  prisoner 
after  his  arrest,  even  though  the  as- 
signment was  to  an  attorney  for  the 
purpose  of  procuring  counsel  to 
defend  the  proceedings. 

Where  jewelry  taken  from  persons 
arrested  on  a  criminal  charge  was 
impounded  by  an  order  of  the  police 
court  "for  the  purposes  of  prosecution 
of  this  complaint,  until  further  order 
of  the  said  court,"  it  was  held  that 
the  same  could  not  be  reached  by 
trustee  process  in  another  court  be- 
fore the  impounding  order  had  been 
brought  to  an  end.  Wallace  v.  Coyne 
(1918)  280  Mass.  47S,  120  N.  E.  73. 
The  court  said  that  the  obstacle  was 
that,  until  the  impounding  order  had 
been  brought  to  an  end,  the  jewelry 
was  in  the  possession  and  control  of 
the  police  court,  and  so  was  not 
subject  to  be  taken  on  a  writ  issuing 
out  of  another  court  And  it  was  held, 
also,  that  this  conclusion  was  not 
affected  by  the  fact  that  the  principal 
defendants  had  been  convicted  and 
sentenced,  and  that  the  prosecuting 
attorney,  before  service  of  the  trustee 
writ,  had  stated  to  one  of  the  trustees 
that  he  saw  no  reason  why  the  jewelry 
should  not  be  turned  over  to  the 
principal  defendant;  since  that  did  not 
remove  the  obstacle,  but,  at  most, 
only  showed  a  willingness  on  the  part 
of  the  district  attorney  that  it  should 
be  removed. 

Although  not  strictly  in  point  in  the 
annotation,  as  the  property  was  not, 
in  this  instance,  taken  f^om  the  per- 
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Bon  arrested,  attention  Is  called  to 
National  Bank  t.  Winston  (1875)  6 
Baxt.  (Tenn.)  685,  holding  that  where 
one  convicted  and  sentenced  to  the 
penitentiary  in  Tennessee  had  pawned 
a  wateh  and  other  personal  property 
in  Kentucky,  in  which  state  he  was 
arrested,  the  prisoner's  interest  in 
the  property  was  subject  to  attach- 
ment in  the  possession  of  one  who  had 
redeemed  it  from  the  pledicee  and 
brought  it  into  Tennessee. 

The  doctrine  that  property  taken 
from  a  person  arrested  on  a  criminal 
charge  ia  not  subject  to  attachment  or 
levy  under  execution  is  supported  by 
»i*obiter  statement  in  Pioneer  Min. 
Co.  V.  Tiberg  (1913)  4  Alaska,  670, 
which  quotes  with  approval  from  the 
opinion  in  Dahms  v.  Sears  (1886)  13 
Or.  47,  11  Pac.  895,  supra.  In  the 
Tiberg  Case,  where  the  defendant  waa 
arrested  for  the  theft  of  gold  dust 
Thile  employed  as  foreman  in  the 
plaintiff's  mine,  the  suit  was  to 
impress  a  trust  upon  the  proceeds  of 
property  alleged  to  have  been  stolen, 
Buch  proceeds  being  taken  from  the 
defendant  when  he  was  arrested  for 
the  theft.  It  waa  held  that  a  demurrer 
to  the  bill  should  be  sustained. 

QurtUm  of  cood  f aifh   amd  Uwfnl 

The  question  whether  money  and 
ether  personal  property  taken  from 
one  arrested  on  a  criminal  charge  is 
subject  to  attachment  in  the  posses- 
sion of  the  officer  was  held  in  Closson 
V.  Morrison  (1867)  47  N.  H.  482,  93 
Am.  Dec.  459,  to  depend  on  whether 
the  property  was  lawfully  .and  in  good 
faith  taken  by  a  police  officer  from  the 
prisoner,  which  was  a  question  of  fact 
for  the  jury,  with  the  presumption  in 
favor  of  the  bona  fides  of  the  officer 
in  ease  there  was  no  evidence,  or  the 
Jury  was  unable,  from  the  evidence 
presented,  to  arrive  at  a  conclusion. 
The  court  said:  "We  think  the  officer 
arresting  a  man  for  crime  hot  only 
may,  but  frequently  should,  make  such 
searches  and  seizures;  that  in  many 
cases  they  might  be  reasonable  and 
proper,  and  courts  would  hold  him 
harmless  for  ao  doing,  when  he  acts 
ia  good  faith,  and  from  a  ngard  to 


his  own  or  the  public  safety,  or  the 
security  of  his  prisoner.  It  must,  we 
think,  in  a  case  like  this,  be  a  question 
of  fact  for  the  jury,  whether  the 
taking  of  the  property  from  the 
prisoner  were  bona  fide,  for  any 
purpose  indicated  above  as  reasonable 
and  proper,  and,  of  course,  justifiable, 
or  whether  it  were  mala  fide,  un- 
reasonable, and  for  an  improper  and 
unjustifiable  purpose.  .  .  .  If  the 
jury  shall  find,  or  if  it  be  conceded, 
that  the  defendant  was  justified,  in 
the  first  instance,  in  taking  this 
property  from  the  prisoner  under  his 
warrant  to  arrest,  then  the  subsequent 
attachment  of  the  goods  on  the  writs 
was  well  enough,  and  will  be  valid. 
But  if  it  be  found  or  conceded  that 
the  officer  took  this  property  from  the 
prisoner,  for  the  purpose  of  convert- 
ing it  to  his  own  use,  or  merely  for  the 
purpose  of  getting  it  intb  his  posses- 
sion 80  that  he  might  be  able  to  attach 
it  on  writs  of  other  parties,  which  he 
then  held,  or  was  expecting  to  receive 
afterwards,  then  his  possession  would 
be  fraudulent  and  unlawful,  and  the 
attachment  he  might  subsequently 
make  in  pursuance  of  such  purpose 
would,  we  think,  be  void." 

And  on  the  question  of  presumption, 
the  court  in  Closson  v.  Morrison 
(N.  H.)  supra,  said  that  the  facts 
should  all  be  submitted  to  the  jury, 
and  they  should  find,  upon  a  pre- 
ponderance of  all  the .  testimony, 
whether  the  seizure  was  made  bona 
fide  or  mala  fide;  that  if  there  was  no 
evidence  in  the  case  from  which  that 
question  could  be  settled,  or,  if  after 
hearing  all  the  evidence  tiiat  might  be 
introduced,  the  jury  should  find  the 
scales  to  hang  in  even  balance,  the 
presumption  was  that  the  seizure  was 
made  bona  fide,  and  the  jury  should 
be  instructed  accordingly. 

But,  as  already  indicated,  the  courts 
have  not  in  all  instances  regarded  the 
question  as  depending  on  whether  the 
property  waa  lawfully  and  justifiably 
taken  from  the  prisoner.  If  the  money 
or  other  property  was  taken  and  held 
lawfully  and  justifiably,  then,  in  the 
absence  of  special  statute  on  the 
subject,  the  property  has  been  held 
not  to  be  subject  to  attachment  or 
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garniBhmsntr  because  it  is  in  eustodia 

legis;  and  if  it  was  taken  and  held 
illegally  and  unjustifiably,  it  has  been 
held  not  subject  to  process,  because 
the  officer  was  a  trespasser  and  the 
prisoner  was  entitled  to  its  return. 
And  the  chief  reason  assigned  in  many 
of  the  cases  which  hold  that  the 
property  is  not  subject  to  attachment 
or  garnishment  is  that  to  hold  other* 
wise,  would  open  the  door  to  possibili- 
ties of  abuses,  by  subjecting  persons 
to  arrest  for  the  purpose  of  obtaining 
money  or  other  personal  property  to 
subject  to  a  levy. 

It  was  held  in  Connolly  v,  Thurber- 
Whyland  Co.  (1893)  92  Ga.  651,  18 
S.  G.  1004,  that  money  and  other 
persenal  property  taken  by  a  police 
oiBcer  from  one  arrested  on  a  criminal 
charge  could  not,  while  in  the  posses- 
sion of  such  officer,  or  his  superior,  to 
whom  it  was  afterwards  delivered,  be 
subjected  to  garnishment  at  the  in- 
stance of  creditors  of  the  one  arrested; 
and  that  this  rule  applied  whether  the 
property  was  taken  from  the  debtor 
lawfully  or  unlawfully.  The  court  said 
the  property  was  in  eustodia  legis; 
and  that  it  was  contrary  to  public 
policy  that  an  officer  of  the  court  or  of 
a  municipal  corporation  should  be 
subjected  to  the  process  of  garnish- 
ment under  such  circumstances;  that 
the  reason  for  the  rule  was  that  public 
eorp6rations  are  created  for  the  public 
benefit,  and  the  public  policy  demands 
that  such  bodies  and  their  officers 
should  not  be  subjected  to  such  inter- 
ruptions, inconvenience,  and  delay  as 
would  prevent  that  prompt  and 
efficient  discharge  of  official  duties  so 
necessary  to  the  public  welfare;  that. 
In  this  instance,  if  the  chief  of  police 
were  to  attend  to  the  various  lawsuits 
pending  against  him,  it  would  require 
a  very  large  portion  of  his  time  and 
attention  which  should  be  devoted  to 
the  public  service. 

In  Connolly  v.  Thurber-Whyland  Go. 
(6a.)  supra,  the  court  expressly 
stated  that  It  did  not  pass  upon  the 
question  as  to  whether  a  police  officer 
would  be  liable  to  garnishment  where 
the  prisoner  voluntarily  deposited 
with  him  money  or  other  valuables  for 
safe-keeping. 


And  it  was  held  in  Holker  v.  Hen- 
nessey (1897)  141  Mo.  527,  39  LJIA. 
165,  64  Am.  St.  Rep.  524, 42  S.  W.  1090, 
that  money  and  property  lawfully 
taken  from  a  prisoner  under  arrest  is 
not  subject  to  garnishment  in  the 
hands  of  the  sheriff;  since  it  is  in 
custody  of  law.  And  the  court  held, 
also,  that  if  the  money  or  property  was 
unlawfully  taken  from  the  prisoner 
under  arrest,  it  was  not  subject  to 
garnishment,  because  a  wrongful  use 
of  criminal  process  had  been  made  in 
obtaining  possession  of  it. 

Where  money  was  taken  by  the 
Jailer  from  ene  arrested  for  a  misde- 
meanor, it  was  held  in  Hubbard,  v. 
Garner  (1897)  115  Mich.  406,  69  Am. 
St.  Rep.  680,  78  N.  W.  S90,  that  the 
money  was  not  subject  to  garnishment 
while  in  the  jailer's  possession,  even 
though  there  was  no  bad  faith  on  the 
part  of  the  jailer  or  the  plaintiff,  who 
sought  to  subject  it  to  the  garnishment 
process.  The  court  took  the  view  that 
the  officer  had  no  authority  to  take 
and  retain  possession  of  the  money,  as 
it  did  not  constitute  any  evidence 
which  could  be  used  in  the  criminal 
proceeding.   The  court  cited  Bailey  v. 
Wright  (1878  )  39  Mich.  96,  where  an 
attachment  was  held  illegal  because  a 
trespass  had  been  committed  in  levy- 
ing  it;  and  stated  that  under  the 
authority  of  &at  case  it  was  clear  the 
money  could   not,   after  the  un- 
authorized seizure,  have  been  at- 
tached, and  on  principle  it  should  be 
held   also   exempt   from  garniahee 
process;  that  to  sustain  such  proceed- 
ings would  open  the  door  to  invasion 
of   the    personal    security   of  the 
individual,  which- could  not  receive  the 
sanction  of  the  court;  and  that  while 
there  was  no  collusion  shown  In  this 
case,  yet  in  all  cases  it  might  be 
difficult  to  show  actual  collusion,  and 
the  safe  rule  was  that  which  excluded 
the  possibility  thereof. 

The  view  wfits  taken  in  Woodins  v. 
Puget  Sound  Nat  Bank  (1895)  11 
Wash.  627,  40  Pac.  223,  that  if  a 
police  officer,  in  arresting  one  for  a 
crime,  takes  money  from  his  posses- 
sion wrongfully  and  without  his  con- 
sent, it  is  not  subject  to  garnishment 
while  in  the  hands  of  the  officer  or 
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tbose  to  whom  he  delivers  it:  since 
jfamiahment  only  reaches  debts  or 
cndita  owing  to  or  held  for  the  de- 
fendant in  the  principal  action  by  the 
garnishee,  or  proper^  of  the  defend- 
ant held  by  the  garnishee  as  the 
proper^  of  another,  and  a  trespasser 
in  possession  of  anothw's  goods  can- 
not be  charged  as  garnishee  of  the 
owner. 

BeUtloB  of  tbe  property  takaa  to  tke 
•rba*  okarced. 

That  the  money  or  other  property 
taken  from  the  prisoner  Is  or  is  not 
connected  with  the  crime  charged  may 
affect  the  question  whether  it  is 
subject  to  attachment  or  garnish- 
ment If  it  is  held  by  the  police  officer 
as  evidence,  if  desired,  on  the  trial, 
the  theory  that  it  is  in  the  custody  of 
the  law  may  prevent  its  subjection  to 
garnishment  or  attachment.  But  see 
the  reported  case  (Fitzgerald  v. 
NiCKEBSON,  ante,  873).  If  It  is  not 
so  held,  the  same  conclusion  may  be 
reached  on  the  ground  that  the 
prisoner  is  entitled  to  its  return. 
But  if  the  property  is  the  same  that 
has  been  stolen,  and  the  arrest  is  for 
the  theft,  a  distinction  has  been  made 
in  Iowa  with  respect  to  the  right  of 
the  own«r  to  attach  or  garnish  it  and 
the  ordinary  case  of  an  attaching 
creditor. 

Where,  without  the  prisoner's  con- 
sult, money  and  other  personal 
property  was  taken  from  his  posses- 
sion, and  there  was  no  contention  that 
it  was  in  any  way  connected  with  tiie 
crime  charged,  it  was  held  in  Com- 
mercial Exch.  Bank  v.  McLeod  (1886) 
«5  Iowa,  666,  64  Am.  Rep.  36,  19  N.  W. 
329,  22  N.  W.  919,  that  the  property 
was  not  subject  to  attachment,  as  the 
possession  of  the  officer  was  the 
possession  of  the  prisoner,  even 
though  the  search  was  justifiable  and 
the  officer  lawfully  took  possession  of 
the  property  temporarily.  The  court 
said:  "We  think  the  sheriff  was  justi- 
fied in  making  the  search,  and  in 
taking  from  the  person  all  money  or 
property  which  was  in  any  way  con- 
nected with  the  crime  charged,  or 
^ch  might  serve  to  identify  the 
prisoner.  If,  however,  the  sherlfF 
knew  that  the  watches  and  money 
16  A.L.Kr~&. 


were  in  no  manner  connected  with  the 
crime,  and  that  they  could  not  be  used 
in  any  v/ayas  evidence  in  the  prosecu- 
tion, we  think  it  was  his  duty  to  return 
them  to  the  defendant  If  a  constable 
or  other  officer  takes  possession  of 
property  found  on  a  prisoner,  the 
court  win  order  the  same  to  be 
restored,  if  not  required  as  a  means  of 
proof  at  the  trial,  or  which  does  not 
finally  appear  to  be  the  fruits  of  the 
crime  witii  which  he  stands  charged. 
.  .  .  When  it  was  ascertained  that 
the  money  and  property  were  in  no 
way  connected  with  the  offense 
charged,  and  were  not  held  as  evi- 
dence of  the  crime  charged,  the  per- 
sonal possession  of  the  sheriff  should 
be  regarded  as  the  personal  posses- 
sion of  the  prisoner,  and  the  money 
and  property  should  be  no  more  liable 
to  attachment  than  if  they  were  in  the 
prisoner's  pockets.  To  hold  otherwise 
would  lead  to  unlawful  and  forcible 
searches  of  the  person  under  cover  of 
criminal  process,  as  an  aid  to  civil 
actions  for  the  collection  of  debts.  It 
does  not  appear  that  such  was  the 
purpose  of  the  prosecution  in  this 
case;  but  the  court  was  justiiied  in 
finding  that  the  money  and  property 
were  taken  from  the  defendant  by 
force  and  without  his  consent;  and,  as 
it  is  not  claimed  that  the  money  or 
property  was  in  any  way  connected 
with  the  crime  charged,  no  advantage 
should  be  taken  of  the  defendant,  be- 
cause the  same  was  taken  from  his 
person  by  force  and  against  his  will. 
.  .  .  The  search  was  justifiable,  and 
possibly  the  officer,  in  his  discretiop. 
could  retain,  for  a  time  at  least,  the 
property,  if  thereby  the  defendant 
might  be  aided  in  effecting  his  escape, 
or  if  it  would  tend  to  connect  him  with 
the  commission  of  a  crime.  But  the 
possession  of  the  officer  was  the 
possession  of  the  defendant.'* 

But  where  the  money  taken  firom  ' 
the  prisoner  was  connected  with  the 
crime,  it  was  held  in  Reifsnyder  v. 
Lee  (1876)  44  Iowa,  101,  24  Am.  Rep. 
733,  that  it  was  subject  to  garnish-  . 
ment  in  the  possession  of  a  police 
officer.  In  this  case  the  prisoner  had 
stolen  cattle  and  sold  them  to  the 
plaintiff  for  a  certain  sum  of  money. 
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Money  and  a  watch  were  taken  by  the 
officer  from  the  prisoner  on  his  arrest 
on  a  charge  of  larceny.  The  plaintiff 
dued  the  prisoner  for  money  obtained 
by  the  sale  of  the  cattle,  and  garnished 
the  officer.  The  court,  in  holding  that 
the  property  was  subject  to  garnish- 
mentf  stated  that  there  was  ample 
ground  to  hold  that  ttie  money  taken 
from  the  prisoner  was  the  money 
which  he  had  procured  from  the  plain- 
tiff for  the  stolen  cattle.  Although 
the  decision  is  not  expressly  placed  on 
this  ground,  this  circumstance  must 
be  considered  the  distinguishing 
feature  of  in  view  of  the  later 
decision  In  Commercial  Exch.  Bank  t. 
McLeod  (Iowa)  supra,  where  the  two 
cases  are  distinguished. 

See  Patterson  v.  Pratt  (1866)  19 
Iowa,  359,  supra,  as  to  Iowa  statute 
providing  for  attachment  or  garnish- 
ment of  money  held  by  a  sheriff  or 
constable. 

lUcKal  arrest. 

Where  the  arrest  was  illegal,  being 
made  without  a  warrant  under  circum- 
stances not  justifying  such  a  course, 
it  was  held  that  money  or  other 
property  taken  by  a  police  officer  who 
made  the  arrest  from  the  one  ar- 
rested, was  not  subject  to  garnish- 
ment.  Cunningham  t.  Baker  (1893) 


104  Ala.  160,  68  Am.  St  Rep.  27,  16 
So.  68.  The  court  said :  "A  search  of 
the  person  arrested  is  justifiable  only 
as  an  incident  to  a  lawful  arrest;  it 
the  arrest  be  unlawful,  the  search  is 
unlawful,  and  is  aggravated  1^  the 
illegality  the  arrest.  .  .  .  The 
moneys  and  effects  in  the  possenaioa 
of  the  garnishee  having  been  obtained 
by  him  illegally,  tortiously,  the  rela- 
tion of  debtor  and  creditor  did  not 
exist  between  him  and  the  defendants 
in  attachment;  the  only  relation  he 
bore  to  them  was  that  of  a  tort-feasor, 
and  from  that  relation  no  debt,  no 
demand,  having  in  it  the  el«nent  of 
contract  and  the  subject  of  garnish- 
ment, could  arise.  But  it  is  contended 
that,  while  this  may  be  true,  the 
garnishee  may  be  charged  because  he 
had  in  his  possession  and  under  his 
control,  moneys  and  effects  of  the 
defendants  in  attachment.  The  con- 
tention cannot  be  supported.  A  gar- 
nishment, whether  it  is  employed  to 
reach  and  subject  debto  or  demands 
due  and  owing  by  the  garnishee  to  the 
attachment  or  judgment  debtor,  or 
moneys  or  effects  of  the  debtor  in  the 
possession  of  the  garnishee,  pre- 
supposes 8  contractual  relation  exi8t> 
ing  between  the  debtor  and  the 
garnishee."  R.  E.  H. 


CHICAGO,  ROCK  ISLAND,  ft  PACIFIC  RAILWAY  COMPANY,  Appt, 
GEORGE  A.  CALLICOTTE. 

Vntted  States  Otroutt  OomtC  of  Appeals,  BtglHh  CCrwuit— Jwm  t,  1020. 

(267  Fed.  799.) 

Judgrment  —  injunction  against  enforcement  —  extrinsic  fraud. 

1.  Feigning  paralysis  by  one  alleging  injury  by  negligence,  and,  by 
means  of  a  conspiracy  between  himself,  his  physician,  and  members  of  h^ 
family,  deceiving  the  experts  who  examine  him,  so  f^t  they  testify  at 
the  trial  that  he  ia  paralyzed,  and  also  deceiving  the  court  and  jury,  and 
receiving  an  award  of  damages  on  the  theory  that  he  is  paralyzed,  is  an 
extrinsic  and  collateral  fraud  within  the  rule  that  such  fraud  will  warrant 
an  injunction  against  the  enforcement  of  the  judgment. 

{See  note  on  this  question  beginning  on  page  397.] 
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Cenb  —  Federal  —  enjoining  en-  ered  in  a  state  court,  since  the  de- 
(taoueni  of  state's  judgment  cree  acta  on  the  party,  not  on  the 

2,  The  Federal  courts  may  enjoin    court  which  rendered  the  judgment. 

the  enforcement  of  a  judgment  recov-       [See  16  B.  C.  L.  728.] 


Appeal  by  complainant  from  a  decree  of  the  District  Court  of  the 
United  States  for  the  Western  District  of  Missouri  (Van  Valkenburgh,  J.) 
in  favor  of  defendant  in  a  suit  to  enjoin  the  enforcement  of  a  judgment 
at  law  and  to  set  aside  the  judgment  alleged  to  have  been  fraudulently 
obtained  by  defendant  in  a  state  court  for  personal  injuries  received  by 
bim  while  in  the  employ  of  complainant.  Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Argued  before  Hook.  Circuit  Judge,    ed.  362;  Fickford  v.  Talbott,  229  U.  S. 


and  Amidon  and  Booth,  District  judges. 

Messrs.  Luther  Bums  and  John  E. 
Dolman,  for  appellant: 

The  evidence  presented  by  com- 
plainant upon  the  trial  is  sufficient  to 
authorize  the  court  to  set  aside  the 
judgmfent  of  the  state  court  for  fraud 
exercised  in  the  procurement  of  said 
jadgment 

United  States  v.  Throckmorton.  98 
U.  S.  61,  25  L.  ed.  93;  Vance  v.  Bur- 
banfc,  lO:  U.  S.  614,  25  L.  ed.  929; 
Graver  v.  Faurot,  22  C.  C.  A.  156,  46 
U.  S.  App,  268,  76  Fed.  257;  Graves 
V.  Graves,  132  Iowa,  199,  10  L.R.A. 
m.)  216.  109  N,  W.  707,  10  Ann. 
Cas.  1104;  Electric   Plaster  Co.  v. 
Bine  Rapids  City  Twp.  81  Kan.  730, 
25  L.R.A.(N.S.)  1237,  106  Pac.  1079; 
Garrett  Biblical  Inst.  v.  Minard,  82 
Kan.  338,  108  Pac.  80;  Miller  v.  Miller, 
89  Kan.  151,  130  Pac.  681 ;  Cheever  v. 
Kelly,  96  Kan.  269.  150  Pac.  529;  Won- 
derly  v.  Lafayette  County,  150.  Mo. 
635,  45  L.R.A.  386,  73  Am.  St.  Rep. 
474,  51  S.  W.  745;  Ueber  v.  Lieber, 
239  Mo.  1,  143  S.  W.  458;  Howard  v. 
Scott.  225  Mo.  685.  125  S.  W.  1158; 
Bresnehan  v.  Price,  57  Mo.  422;  Lee 
v.  Harmon,  84  Mo.  App.  157;  Fitz- 
patrick  v.  Stevens,  114  Mo.  App.  497, 
89  S.  W.  897;  Springfield  Traction  Co. 
V.  Dent,  159  Mo.  App.  220,  140  S.  W. 
606;  McDonald  v.  McDaniel,  242  Mo. 
172,  145    S.   W.   452;    Mangold  v. 
Bacon.  237  Mo.  496,  141  S.  W.  650; 
Cantwell  v.  Johnson,  236  Mo.  575, 
189  S.   W.   365;    Wabash   R.  Co. 
V.  Mirrielees,  182  Mo.  126,  81  S.  W. 
437;  Nelson  t.  Meehan,   12  L.R.A. 
(N.S.)  374.  83  C.  C.  A.  597,  155  Fed. 
1;  Pittsburgh.  C.  C.  &  St.  L.  R.  Co.  v. 
Keokuk  &  H.  Bridge  Co.  46  C.  C.  A. 
639, 107  Fed.  781;  Stead  v.  Curtis.  112 
a  C.  A.  463,  191  Fed.  529 ;  Moffat  v. 
United  States,  112  U.  S.  24.  28  L.  ed. 
623,  6  Sup.  Ct.  Rep.  10;  Marine  Ins. 
Go.  T.  Hodsson.  7  Granch,  332,  8  L. 


651,  66  L.  ed.  1240.  32  Sup.  Ct.  Rep. 
687;  McDaniel  v.  Traylor,  196  U.  S. 
415.  49  L.  ed.  533,  25  Sup.  Ct.  Rep. 
369;  Simon  v.  Southern  R.  Co.  236  U.  S. 
115,  59  L.  ed.  492,  35  Sup.  Ct.  Rep. 
255;  Arrowsmith  v.  Gleason,  129  U.  S. 
86,  82  L.  ed.  630.  9  Sup.  Ct.  Rep.  237; 
Marshall  v.  Holmes,  141  U.  S.  589,  35 
L.  ed.  870,  12  Sup.  Ct.  Rep.  62;  Union 
B.  Co.  v.  Illinois  C.  R.  Co.  125  C.  C.  A. 
283,  207  Fed.  745. 

Messrs.  K.  B.  Randolph,  Charles  F. 
Strop,  and  Charles  H.  Mayer,  for  ap- 
pellee : 

A  court  of  equity  vpill  not  set  aaide, 
on  the  ground  of  fraud,  a  final  judg- 
ment, because  it  was  founded  on  a 
fraudulent  instrument  or  perjured 
evidence,  or  for  any  matter  vphich 
was  actually  presented  and  consid- 
ered in  the  judgment  assailed.  Be- 
fore equity  will  give  relief,  there  must 
be  fraud  extrinsic  to  the  matter  tried 
in  the  cause,  and  not  merely  perjured 
testimony. 

United  States  v,  Throckmorton.  98 
U.  S.  61.  25  L.  ed.  93;  Vance  v.  Bur- 
bank,  101  U.  S.  514,  25  L.  ed.  929; 
United  States  v.  Beebe,  180  U.  S.  343, 
45  L.  ed.  563,  21  Sup.  Ct.  Rep.  371; 
Greenameyer  v.  Coate,  212  U.  S.  434, 
53  L.  ed.  587,  29  Sup.  Ct.  Rep.  345; 
United  States  v.  Gleason,  33  C.  C.  A. 
272,  62  U.  S.  App,  311.  90  Fed.  778; 
Nelson  v.  Meehan,  12  L,R.A,(N.S.) 
374,  83  C.  C.  A.  597,  155  Fed. 
1;  Hudgens  v.  Baugh,  225  Fed.  899; 
Pico  v.  Cohn,  91  Cal.  129,  13  A.L.R. 
336,  25  Am.  St.  Rep.  159.  25  Pac. 
970,  27  Pac.  637;  Ross  v.  New 
York,  70  N.  Y.  8;  New  York  v. 
Brady.  115  N.  Y.  599,  22  N.  E.  237; 
Toledo,  W.  &  W.  R,  Co.  v.  Ingram. 
85  111.  172;  Wabash  R.  Co.  v.  Mirrie- 
lees,  182  Mo.  126.  81  S.  W.  437;  Ham- 
ilton V.  McLean.  139  Mo.  678,  41  S.  W. 
224.  s.  c.  169  Mo.  51,  68  S.  W.  930  ;  28 
Cyc.  1028. 
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Booth,  District  Judsre,  delivered 
the  opinion  of  the  court: 

This  is  a  suit  in  equity  seeking  to 
enjoin  the  enforcement  of  a  judg- 
ment at  law  and  to  set  aside  the 
judgment.  The  judgment  was  ob- 
tained by  Callicotte  against  the  rail- 
way company  in  the  state  circuit 
court  of  Buchanan  county,  Mis- 
souri, for  personal  injuries  received 
by  him  December  28, 1914,  while  an 
employee  of  the  railway  company. 
The  salient  points  in  the  history  of 
the  litigation  are  as  follows: 

Action  was  commenced  by  Calli- 
cotte in  the  state  court  April  5, 1915. 
Verdict  was  rendered  and  judgment 
entered  in  his  favor  June  23,  1915. 
On  August  7,  1915,  a  motion  for  a 
new  trial  and  a  motion  in  arrest  of 
judgment  were  made  and  overruled, 
and  on  the  same  day  an  appeal  was 
allowed  to  the  state  supreme  court. 
On  December  6,  1916,  the  bill  of 
complaint  in  the  present  case  was 
filed  in  the  district  court  for  tiie 
western  district  of  Missouri.  On 
July  19,  1917,  in  the  state  court  in 
which  the  personal  injury  case  had 
been  tried,  a  "motion  for  an  order 
in  the  nature  of  an  application  for 
an  order  for  a  writ  of  error  coram 
nobis"  was  made,  by  which  it  was 
sought  to  vacate  and  set  aside  the 
judgment  of  June  23,  1916,  on  the 
ground  that  the  judgment  had  been 
procured  either  through  fraud  or 
palpable  mistake,  or  upon  conjec- 
ture. On  the  same  day  this  motion 
was  overruled,  and  an  appeal  taken 
to  the  supreme  court  of  Missouri 
from  the  order  overruling  the  mo- 
tion. September  25, 1917,  upon  the 
trial  of  the  present  suit  in  the  Unit- 
ed States  district  court  a  decree  was 
entered  sustaining  a  demurrer  by 
the  defendant  to  the  plaintiff's  evi- 
dence, and  dismissing  the  bill.  In 
May,  1918,  decisions  were  rendered 
in  the  supreme  court  of  the  state  of 
Missouri  (—  Mo.  — ,  204  S.  W.  528 ; 
Id.  274  Mo.  689,  204  S.  W.  529), 
affirming  the  judgment  entered  June 
23,  1915,  in  the  state  circuit  court 
of  Buchanan  county,  and  also  af- 
firming the  order  of  said  circuit 
court  in  overruling  the  motion  of 


the  railway  conqiany  for  a  writ  of 
error  coram  nobis. 

In  the  complaint  in  the  case  at  bar 
plaintiff  railway  company  alleges 
that   Callicotte   fraudulently  and 
falsely  pretended  to  receive  injuries 
at  the  time  of  the  accident  which  re- 
sulted in  permanent  paralysis  of  his 
lower  limbs ;  that  at  the  time  of  the 
trial  of  the  personal  injury  case  in 
the  state  court,  and  prior  thereto, 
Callicotte,  being  aided  by  co-conspir- 
ators, feigned  paralysis  of  his  lower 
limbs,  and  produced,  or  caused  to 
be  produced,  an  apparent  paralysis 
of  his  lower  limbs ;  that  said  feigned 
paralysis  could  not  be  defected  by 
the  usual  and  ordinary  medical  tests 
used  for  that  purpose,  although  such 
tests  were  in  fact  made  by  the  rail- 
way company;  that  Callicotte  tes- 
tified falsely  at  the  trial  that  said 
paralysis  was  genuine  and  the  result 
of  personal  injuries;  that  Callicotte 
after  the  accident,  both  before  and 
for  some  time  after  the  trial,  kept 
himself  secreted  in  his  house,  so  that 
his  true  condition  should  not  be 
ascertained ;  that  during  said  period 
he  had  perfect  use  of  his  lower 
limbs,  and  made  use  of  them  at  will; 
that  Callicotte  and  his  co-conspir- 
ators, by  said  fraudulent,  deceitEul, 
and  feigned  conduct,  caused  wit- 
nesses to  falsely  testify  at  the  trial 
that  his  lower  limbs  were  paralyzed ; 
that  Callicotte  and  his  co-conspir- 
ators caused  him  to  be  fraudulently 
exhibited  to  the  jury  at  the  trial  as 
a  hopeless  paralytic;  that  Hie  court 
and  jury  were  fraudulently  deceived 
and  misled  by  these  fraudulent  acta 
of  Callicotte,  and  by  the  false  tes- 
timony of  himself  and  others,  who 
were  induced  to  testify  by  the  false 
and  fraudulent  acts  of  Callicotte; 
that  by  reason  of  the  close  and 
watchful  care  of  Callicotte  and  his 
co-conspirators  the  railway  compa- 
ny was  prevented  from  discovermg 
his  real  condition,  and  did  not  dis- 
cover it  until  about  January  8, 1916. 

The  defendant,  Callicotte,  in  his 
answer  in  the  present  suit  denied 
that  he  had  ever  feigned  paralysis 
or  produced  the  same;  denied  that 
he  had  conspired  to  deceive  the 
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mat,  jury,  or  defendant  railway, 
and  denied  that  he  had  caused  wit- 
nesses to  testify  falsely ;  denied  that 
there  was  any  false  testimony  on  the 
trial  on  the  part  of  himself  or  hia 
own  witnesses;  alleged  that  the 
question  of  false  testimony  and  the' 
question  of  feigned  paralysis  were 
issues  in  the  personid  injury  case 
tried.  He  also  set  up  as  defense,  by 
way  of  adjudication,  the  proceedings 
by  the  railway  company  to  obtain  a 
writ  of  error  coram  nobis. 

At  the  trial  of  the  present  suit  in 
tbe  lower  court  the  plaintiff  railwiqr 
company  introduced:  (1)  A  com- 
plete abstract  of  record  in  the  per- 
sonal injury  case;  <2)  a  transcript 
of  the  evidence  given  by  Callicotte 
in  a  case  ^titled  "State  of  Missouri 
vs.  Callicotte,"  tried  in  April,  1916; 
(3)  oral  testimony  of  numerous  wit- 
nesses. At  the  close  of  the  plain- 
tiff's case  the  defendant  demurred  to 
the  evidence  on  the  ground  that  the 
same  failed  to  prove  facts  sufficient 
to  constitute  a  cause  of  action,  and, 
as  has  already  been  stated,  the  de- 
murrer was  sustained,  and  a  decree 
entered  dismissing  the  bill. 

It  becomes  necessary,  therefore, 
to  determine:  (1)  What  facts  were 
disclosed  by  the  evidence;  (2) 
wliether  those  facts  make  a  case  for 
the  equitable  relief  demanded ;  <S) 
whether  such  relief  can  be  afforded 
in  the  Federal  court. 

1.  Among  the  important  facts 
which  are  established  by  the  evi- 
dence are  the  following:    That  on 
the  trial  of  the  personal  injury  case 
testimony  of  plaintiff  as  to  the  his- 
tory of  his  case  was  **that  since  a  day 
or  two  after  the  accident,  a  period 
of  more  than  six  months,  he  had 
2»een  completely  paralyzed  in  his 
lower  limbs ;  that  he  had  no  control 
over  them,  or  sensation  in  them;" 
that  before  the  trial  Callicotte  had 
been  examined  on  behalf  of  the  rail- 
"way  company,  and  also  on  his  own 
liehalf,  by  several  skilled  medical 
men,  ^o  made  the  usual  tests  to 
ascertain  whether  paralysis  existed 
as  claimed  by  Callicotte,  and  the 
tests  indicated  that  he  had  no  con- 
trol over  his  legs  and  no  sensation 
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in  tiiem;  that  at  the  time  of  tiiese 
several  examinations  the  history  of 
the  case  up  to  that  time  was  given 
to  these  doctors  either  by  Callicotte 
or  by  his  regular  attending  doctor; 
that  this  history  of  the  case  was  a 
material  factor  in  the  conclusions 
drawn  by  the  expert  medical  wit- 
nesses for  Callicotte  to  tbe  effect 
that  this  paralysis  would  be  per- 
manent ;  that  one  of  Callicotte's  own 
medical  witnesses  who  had  testified 
for  him  on  the  trial  of  the  personal 
injury  case  testified  on  the  trial  of 
the  case  at  bar  on  behalf  of  the  rail- 
way company  to  the  effect  '^at  if 
in  fact  Callicotte  wall^ed  and  other- 
wise used  his  legs  between  the  time 
of  the  accident  and  February,  1916, 
the  time  when-  he  examined  him,  it 
would  be  his  opinion  that  the  paral- 
ysis which  he  found  in  February, 
1916,  had  been  produced  by  artificial 
means;"  that  Callicotte  was  not  par- 
aljrssed,  as  testified  by  himself,  but 
in  fact  had  the  use  of  his  legs,  and 
had  actually  used  them  in  walking 
about  the  house  and  otherwise,  dur- 
ing the  whole  period  from  the  time 
of  the  accident  to  the  time  of  the 
trial  and  thereafter;  that  it  was  ad- 
mitted that  Callicotte  had  had  the 
use  of  his  legs  since  August  19, 
1915,  but  it  was  claimed  that  the 
paralysis  disappeared  on  that  date; 
that  Callicotte,  with  the  aid  and  un- 
derstanding of  members  of  his  fam- 
ily and  his  wife's  family,  kept  his 
true  condition  concealed  from  the 
general  public  both  during  the  pe- 
riod between  the  accident  and  the 
trial  of  the  personal  injury  case  and 
thereafter;  that  he  made  use  of  such 
methods  as  keeping  the  blinds  of  his 
house  drawn  and  the  doors  locked 
when  he  was  up  and  about,  or  by 
making  use  of  a  wheel  chair;  that 
as  late  as  January,  1916,  he  was  dis- 
covered' one  afternoon  disguised  in 
women's  clothes,  going  to  a  coal  shed 
in  his  back  yard ;  that  he  remarked 
at  that  time,  upon  being  discovered, 
that  "the  jig  was' up;"  that  Calli- 
cotte threatened  to  kill  one  of  the 
members  of  his  wife's  family  if  she  . 
ever  gave  him  away;  that  the  dis- 
covery of  the  fraud  was  not  made 
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until  long  after  appeal  had  been 
taken  from  the  trial  court  to  the 
supreme  court  and  that  discovery 
was  made  possible  through  a  fall- 
ing out  among  the  conspirators. 
The  evidence  further  established 
that  it  is  possible  by  the  injection 
of  certain  drugs  to  produce  and  re- 
produce local  temporary  paralysis, 
and  that  paralysis  so  produced  can- 
not be  distinguished  from  genuine 
paralysis,  except  by  observation 
over  an  extended  period. 

We  have  here,  therefore,  a  con- 
spiracy by  Callicotte  and  others  (1) 
to  prevent  his  true  condition  and  the 
history  of  his  case  being  known ;  (2) 
to  swear  falsely  as  to  his  condition 
and  the  history  of  his  case;  (3)  to 
produce  a  false  cdndition  and  fabri- 
cate a  false  history  of  the  case  as  a 
basis  for  testimony  by  witnesses 
other  than  himself.  This  conspir- 
acy was  directed  against  the  defend- 
ant, the  defendant's  witnesses,  and 
certain  of  the  plaintiff's  own  wit- 
nesses, and  against  the  court  and 
jury.  Its  purpose  was  not  merely 
to  present  a  false  case  for  plaintiff, 
but  also  to  prevent  the  defendant 
company  from  putting  in  its  own 
case  in  defense.. 

2.  Do  the  facts  warrant  the  relief 
demanded?  The  circumstances  un- 
der which  a  court  of  equity  will 
restrain  the  enforcement  of  a  judg- 
ment on  the  ground  of  fraud  have 
been  the  source  of  much  litigation 
both  in  the  Federal  and  state  courts. 
The  leading  case  is  United  Stat^  v. 
Throckmorton,  98  U.  S.  61,  25  L. 
ed.  93,  where  it  was  sought  to  set 
aside  a  patent  alleged  to  have  been 
procured  by  false  testimony  and  a 
forged  instrument  of  title.  The  title 
had  been  passed  upon  by  a  duly  con- 
stituted board  of  commissioners  in 
1853.  The  decree  of  that  board  had 
been  affirmed  by  the  United  States 
district  court,  1856.  The  bill  attack- 
ing the  title  was  filed  in  1876.  Rich- 
ardson, the  original  claimant,  was 
dead.  His  heirs  were  not  made  par- 
ties to  the  suit.  In  that  case  the 
court  lud  down  the  following  rules : 
"Where,  by  reason  of  something 
done  by  the  successful  party  to  a 
suit,  there  was  in  fact  no  adversary 


trial  or  decision  of  the  issue  in  the 
case;  where  the  unsuccessful  party 
has  been  prevented  from  exhibiting 
fully  his  case,  by  fraud  or  deception 
practised  on  him  by  his  opponent, 
as  by  keeping  him  away  from  court, 
a  false  promise  of  a  compromise; 
or  where  the  defendant  never  had 
knowledge  of  the  suit,  being  kept 
in  ignorance  by  the  acts  of  the  plain- ' 
tiff;  or  where  an  attorney  fraud- 
ulently or  without  authority  as- 
sumes to  represent  a  party  and 
connives  at  his  defeat;  or  where  the 
attorney  regularly  employed  cor- 
ruptly sells  out  his  client's  interest 
to  the  other  side, — ^these  and  similar 
cases,,  which  show  that  there  has 
never  been  a  real  contest  in  the  trial 
or  hearing  of  the  case,  are  reasons 
for  which  a  new  suit  may  be  sus- 
tained to  set  aside  and  annul  the 
former  judgment  or  decree,  and 
open  the  case  for  a  new  and  a  fair 
hearing." 

But  the  court  said  further :  "The 
acts  for  which  a  court  of  equify  will, 
on  account  of  fraud,  set  aside  or  an- 
nul a  judgment  or  decree  between 
the  same  parties,  rendered  by  a 
court  of  competent  jurisdiction, 
have  relation  to  frauds,  extrinsic  or 
collateral  to  the  matter  tried  by  the 
first  court,  and  not  to  a  fraud  in  the 
matter  on  which  the  decree  was  ren- 
dered." 

In  applying  these  rules  to  the  case 
under  consideration  the  court  said: 
"The  genuineness  and  validity  of 
the  concession  .  .  .  product  by 
complainant  was  the  single  question 
pending  before  the  board  of  com- 
missioners and  the  district  court  for 
four  years.  It  was  the  thing,  and 
the  only  thing,  that  was  controvert- 
ed, and  it  was  essential  to  the  de- 
cree. To  overrule  the  demurrer  to 
this  bill  would  be  to  retry,  twenty 
years  after  the  decision  of  ttiese  tri- 
bunals, the  very  matter  which  they 
Med,  on  the  ground  of  fraud  in  Uie 
document  on  which  the  decree  was 
made." 

The  decree  of  the  lower  court  sus- 
taining a  demurrer  to  the  bill  and 
dismissing  it  on  the  merits  was  af- 
firmed. 

Vance  v.  Burbank,  101  U.  S.  614, 
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25  L.  ed.  929,  was  a  suit  to  set  aside 
a  patent  and  a  town-site  entry  for 
fraud,  consisting  of  false  testimony. 
A  demurrer  was  sustained  to  the 
biU  and  an  appeal  taken.    In  the 
course  of  its  opinion  the  court  said: 
"Tbe  opez^ive  ^legation  in  this 
bm  is  of  false  testimony  only.  That  . 
testimony  Scott  had  full  opportu- 
nity of  jneeting.    Rehearings  were 
granted  him  when  the  case  seemed 
to  require  it,  and  he  took  all  the  ap- 
peals the  law  gave.   ...  As  to 
the  alleged  fraud  in  the  description 
of  the  compromise  line,  it  is  suffi- 
amt  to  say  that,  according  to  the 
bill,  this  fraud,  if  it  in  fact  existed, 
was  discovered  long  before  the  con- 
test in  the  Land  Departm^t,  and  if 
it  had  any  importance  in  the  case 
the  amplest  opportunity  was  given  . 
to  show  the  error  and  get  relief 
against  the  agreement." 

The  Throckmorton  Case  was  cit- 
ed an(}  followed. 

Pacific  R.  Co.  V.  Missouri  P.  R. 
Co.  Ill  U.  S.  505,  28  L.  ed.  498,  4 
Sup.  Ct  Rep.  583,  was  a  suit  to  set 
aside  a  decree  of  foreclosure  against 
the  plaintiff  railroad,  on  the  ground 
that  no  real  defense  has  been  made 
in  the  foreclosure  suit  on  account  of 
the  unfaithful  conduct  of  the  solic- 
itor and  directors  of  the  plaintiff  in 
carrying  out  an  alleged  fraudulent 
scheme.  The  lower  court  had  sus- 
tained a  demurrer  to  the  bill.  This 
was  reversed,  with  directions  to 
overrule  the  demurrer.  The  Throck- 
morton Case  was  cited  with  approv- 
al. 

The  case  of  Moffat  v.  United 
States,  112  U.  S.  24,  28  L.  ed.  623, 
5  Sup.  Ct.  Rep.  10,  was  a  suit  by  the 
United  States  to  cancel  two  patents 
for  land,  on  the  ground  of  fraud, 
the  fraud  being  that  the  patentees 
were  fictitious  persons,  and  the  doc- 
uments had  been  fabricated  by  the 
register  and  receiver  of  the  Land 
Office.  Tn  affirming  a  decree  for  the 
government  the  court  in  its  opinion 
said:  "A  strenuous  effort  is  made 
1^  counsel  to  bring  these  cases  with- 
in  the  doctrine  declared  in  United 
States  V.  Throckmorton,  and  Vance 
V.  Bnrbankr  supra,  bat  without  suc- 
.  .  .  Here  o^^cers,  consti- 
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tutihg  a  special  tribunal,  entered 
into  a  conspiracy;  and  the  frauds 
consist  of  documents  which  they  had 
fabricated,  and  presented  with  their 
judgment  to  those  having  appellate 
and  supervisory  authority  in  such 
matters;  and  thus  a  fictitious  pro- 
ceeding was  imposed  upon  the  latter 
as  one  which  had  actually  taken 
place.  It  was  a  fraud  upon  the  jur- 
isdiction of  the  officers  of  the  Land 
Department  at  Washington,  and  not 
the  mere  presentation  to  them  of 
doubtful  and  disputed  testimony." 

Arrowsmith  v.  Gleason,  129  tJ.  S. 
86,  32  L.  ed.  630,  9  Sup.  Ct.  Rep. 
237,  was  a  suit  attacking  an  order 
of  sale  made  by  a  probate  court  in 
the  state  of  Ohio.  The  sale  was  al- 
leged to  have  been  fraudulently 
made  by  the  guardian  of  an  infant. 
The  court  below  sustained  a  demur- 
rer to  the  bilL  Counsel  for  appel- 
lees, in  their  brief,  cited  the  Throck- 
morton Case,  but  the  court,  in  its 
opinion,  made  no  mention  of  it.  In 
its  opinion  the  court  said:  "While 
there  are  general  expressions  in 
some  cases  apparently  asserting  a 
contrary  doctrine,  the  later  deci- 
sions of  this  court  show  that  the 
proper  circuit  court  of  the  United 
States  may,  without  controlling, 
supervising,  or  annulling  the  pro- 
ceedings of  state  courts,  give  such 
relief,  in  a  case  like  the  one  before 
us,  as  is  consistent  with  the  prin- 
ciples of  equity — "  citing  Barrow  v. 
Hunton,  99  U.  S.  80, 25  L.  ed.  407. 

Continuing,  the  court  quoted  with 
approval  from  Johnson  v.  Waters, 
111  U.  S.  640,  667,  28  L.  ed.  547, 
556,  4  Sup.  Ct.  Rep.  634 :  "In  such 
cases  the  court  does  not  act  as  a 
court  of  review,  nor  does  it  inquire 
into  any  irregularities  or  errors  of 
proceeding  in  another  court;  but  it 
will  scrutinize  the  conduct  of  the 
parties,  and,  if  it  finds  that  they 
have  been  guilty  of  fraud  in  obtain- 
ing a  judgment  or  decree,  it  will  de- 
prive them  of  the  benefit  of  it,  .and 
of  any  inequitable  advantage  which 
they  have  derived  under  it." 

The  decree  of  the  court  was  re- 
versed, with  directions  to  overrule 
the  demurrer. 

Marshall  v.  Holmes,  141 U.  S.  689, 
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36  L.  ed.  870,  12  Sup.  Ct.  Rep:  62, 
was  a  suit  brought  to  enjoin  the  en- 
forcement of  certain  judgments,  on 
the  ground  that  they  had  been  ob- 
tained by  false  testimony,  and  by 
testimony  as  to  the  contents  of  a 
letter  which  plaintiff  claimed  eil^er 
never  existed  or  was  a  forgery. 
Judgments  had  been  obtaijied  in  the 
state  court  of  Louisiana,  and  the  bill 
to  obtain  relief  from  the  judg- 
ments was  also  brought  originally 
in  the  state  court,  and  a  preliminary 
injunction  obtained.  Thereafter 
plaintiff  in  the  suit  filed  a  petition 
and  bond  for  removal  to  the  Federal 
court.  The  state  court  denied  the 
removal,  and  proceeded  to  try  the 
case,  denying  relief  to  the  plaintiff, 
dissolving  l£e  preliminary  injimc- 
tion,  and  ordering  judgment  on  the 
bond  in  favor  of  the  defendant. 
The  plaintiff  appealed  to  the  su- 
preme court  of  Louisiana,  where  the 
appeal  was  dismissed  for  want  of 
jurisdiction.  The  plaintiff  then  ap- 
pealed to  the  state  court  of  appeaJs 
of  Louisiana,  which  affirmed,  with 
certain  modification,  the  judgment 
of  the  state  district  court.  The 
plaintiff  then  prosecuted  a  writ  of 
error  to  the  Supreme  Court  of  the 
United  States.  The  court,  in  its 
opinion,  said :  "After  the  filing-  of 
the  petition  for  removal,  accompli 
nied  by  a  sufficient  bond,  and  alleg- 
ing that  the  controversy  was  whol^ 
between  citizens  of  different  states, 
the  state  court  was  without  author- 
ity to  proceed  further  if  the  suit,  in 
its  nature,  is  one  of  which  the  cir- 
cuit court  of  the  United  States  could 
rightfully  take  jurisdiction." 

The  court  next  held  that  a  circuit 
court  of  the  United  States,  in  the 
exercise  of  its  equity  powers,  and 
where  diverse  citizensMp  gives  ju- 
risdiction over  the  parties,  may  de- 
prive the  party  of  the  benefit  of  a 
judgment  fraudulently  obtained  by 
him  in  the  state  court  if  the  circum- 
stances are  such  as  would  authorize 
relief  by  a  Federal  court,  if  the 
judgment  had  been  rendered  by  it, 
and  not  by  a  state  court,  as  a  decree 
to  that  effect  does  not  operate  upon 
the  state  court,  but  upon  the  party. 


In  the  course  of  its  opinion  the  court 
used  the  following  language  (141  U. 
S.  596):  "It  is  the  settled  doctrine 
that  'any  fact  which  clearly  proves 
it  to  be  against  conscience  to  execute 
a  judgment,  and  of  which  the  in- 
jured party  could  not  have  availed 
himself  in  a  court  of  law,  or  of 
which  he  might  have  availed  him- 
self at  law,  but  was  prevented  by 
fraud  or  accident,  unmixed  witii  ai^ 
fault  or  negligence  in  himself  or  his 
agents,  will  justify  an  application  to 
a  court  of  chancery'  " — citing  nu- 
merous cases,  and  among  tl^n  tiie 
Throckmorton  Case. 

The  court  further  said:  "While 
the  court,  upon  final  hearing,  would 
not  permit  Mrs.  Mar^all,  being  a 
party  to  the  actions  at  law,  to  plead 
ignorance  of  the  evidence  introduced 
at  the  trial,  it  might  be  that  relief 
could  be  granted  by  reason  of  the 
fact,  distinctly  alles^,  that  some  of 
the  necessary  proof  establishing  the 
forgery  of  the  letter  was  discovered 
after  the  judgments  at  law  were 
rendered,  and  after  the  legal  delays 
within  which  new  trials  could  have 
been  obtained,  and  could  not  have 
been  discovered  by  her  sooner.  It 
was  not,  however,  for  the  state  court 
to  disregard  the  right  of  removal 
upon  the  ground  simply  that  the 
averments  of  the  petition  were  in- 
sufficient or  too  vague  to  justify  a 
court  of  equity  in  granting  the  reli^ 
asked.  The  suit  being,  in  its  gen- 
eral nature,  one  of  whidi  the  circuit 
court  of  the  United  States  could 
rightfully  take  cognizance,  it  was 
for  that  court,  after  the  cause  was 
docketed  there,  and  upon  final  hear- 
ing, to  determine  whether,  under  the 
allegations  and  proof,  a  case  was 
made  which,  according  to  the  estab- 
lished principles  of  equity,  ^titled 
Mrs.  Marshall  to  protection  against 
the  judgments  alleged  to  have  been 
fraudulently  obtained." 

The  judgment  of  the  state  court 
was  accordini^  reversed,  and  the 
cause  remanded,  with  directions 
that  the  state  district  court  set  aside 
all  orders  made  after  filing  the  peti- 
tion and  bond  for  removal. 

There  was  at  one  time  a  question 
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in  the  lower  courts  whether  Mar- 
shall V.  Holmes  did  not  overrule  or 
modify  the  Throckmorton  Case,  and 
the  circuit  court  of  appeals  of  the 
Kvmth  circuit  attempted  to  certify 
a  question,  in  the  case  of  Graver  v. 
Faorot,  to  the  Supreme  Court,  for 
the  purpose  of  having  the  apparent 
conflict  determined.  The  Supreme 
Court,  however,  dismissed  the  cer- 
tificate, on  the  ground  that  to  an- 
swer Qie  question  was  practically  to 
pass  upon  the  whole  case.  See 
Graver  v.  Faurot  (C.  C.)  64  Fed. 
241;  Id.,  22  C.  C.  A.  166,  46  U.  S. 
App.  268,  76  Fed.  257;  Id.,  162  U. 
S.  435,  40  L.  ed.  1030,  16  Sup.  Ct 
Sep.  799.  As  to  the  views  of  the 
circuit  court  of  appeals  of  the  second 
circuit,  see  United  States  v.  Gleeson, 
33  C.  C.  A.  272,  62  U.  S,  App.  311, 
90  Fed.  778. 

That  the  Supreme  Court  of  the 
United  States  does  not  regard  the 
Marshall  Case  and  the  Throckmor- 
taa  Case  as  being  in  conflict  is  shown 
by  the  fact  that  each  of  the  cases  has 
been  followed  with  approval  by  that 
court  in  its  subsequent  decisions. 
As  illustrations,  see  United  States 
V.  Beebe,  180  U.  S.  343,  349,  45  L. 
ed.  663,  668.  21  Sup.  Ct  Rep.  371; 
Greenameyer  v.  Coate,  212  U.  S. 
434,  53  L.  ed.  587,  29  Sup.  a.  Rep. 
345;  Simon  v.  Southern  R.  Co.  236 
U.  S.  115,  59  L.  ed.  492,  35  Sup.  Ct. 
Kep.  255.  And  lhat  the  rules  laid 
down  in  the  Throckmorton  Case 
have  been  followed  by  both  Federal 
and  state  courts  repeatedly,  see  Nel- 
Mn  T.  Meehan,  12  LJt.A.  (N.S.)  374, 
«3  C.  C.  A.  597,  165  Fed.  1,  where 
the  circuit  court  of  appeals  of  the 
ninth  circuit  collects  and  reviews  a 
large  number  of  the  cases,  both  state 
and  Federal. 

The  inquiry,  therefore,  remains, 
in  the  case  at  bar,  whether  the  facts 
take  it  oat  of  the  rule  announced  in 
the  Throckmorton  Case. 

In  Hilton  v.  Guyot,  159  U.  S.  113, 
207,  40  L.  ed.  95,  123,  16  Sup.  Ct. 
Bep.  160,  a  case  involving  primarily 
the  question  of  the  impeachment  of 
a  foreign  judgment,  the  court,  in  its 
opinion,  again  annoimced  the  rule  in 
the  Throdnnorton  Case,  but  in 


slightly  different  language,  as  fol- 
lows: "It  has  often,  indeed,  been 
declared  by  this  court  that  the  fraud 
which  entitles  a  party  to  impeach 
the  judgment  of  one  of  our  own  tri- 
bunals must  be  fraud  extrinsic  to 
the  matter  tried  in  the  cause,  and 
not  merely  consist  in  ^se  and 
fraudident  documents  or  testimony 
submitted  to  that  tribunal,  and  the 
truth  of  which  was  contested  before 
it  and  passed  upon  by  it." 

From  the  multitude  of  cases  in 
which  relief  has  been  granted  in 
equity  against  judgments  at  law  on 
account  of  fraud,  we  cite  a  few  as  il- 
lustrative: 

In  the  case  of  Graver  v.  Faurot, 
supra,  the  fraud  which  was  at- 
tacked, and  which  was  held  suiiicient 
to  justify  relief  in  equity,  was  the 
interposition  of  a  false  answer,  un- 
der oath,  in  a  suit  in  equity,  whidi 
had  caused  the  plaintiff  to  go  no 
further  with  the  suit,  which  had 
been  dismissed  at  the  instance  of 
the  defendant  upon  introducing  the 
sworn  answer  in  evidence. 

In  Lehman  v.  Graham,  67  C.  C. 
A.  513,  135  Fed.  39,  the  fraud  con- 
sisted in  a  conspiracy  by  which 
judgment  had  been  taken  against 
Graham  on  a  note  given  by  him  as 
collateral,  though  he  had  theretofore 
paid  the  original  debt  in  full. 

In  Pickens  v.  Merriam,  155  C.  C. 
A.  139,  242  Fed.  363,  the  fraud  con- 
sisted in  deliberate  omissions  of 
assets  from  the  inventory  and  ac- 
counts on  the  part  of  an  administra- 
tor in  a  probate  proceeding  which 
had  gone  to  iinal  decree.  The  court 
in  its  opinion,  after  citing  the 
Throckmorton  Case,  said:  "Be- 
cause of  the  conduct  of  the  defend- 
ants in  concealing  the  facts  concern- 
ing the  estate,  it  appears  that  there 
has  been  no  adversary  trial  or  deci- 
sion upon  tiiese  issues;  and  we  find 
nothing  in  the  proceedings  or  decree 
of  the  superior  court  of  Los  An- 
geles county,  as  set  up  in  the  bill  of 
complaint,  to  estop  the  complain- 
ants front  having  these  matters  in- 
quired into  and  the  question  of  the 
alleged  fraud  determined  by  the 
court." 


Digitized  by  Google 


894  AMERICAN  LAW  RE 

An  interesting  early  case  is  that 
of  Ocean  Ins.  Go.  v.  Fields,  2  Story, 
69,  Fed.  Cas.  No.  10,406.  That  was 
a  case  where  suit  was  brought  to  set 
aside  a  judgment  obtained  upon  a 
policy  of  insurance  on  a  ship,  it  be- 
ing claimed  that  the  judgment 
had  been  obtained  by  fraud.  It  ap- 
peared from  the  bill  that  the  defense 
of  fraud  had  been  set  up  in  the  ac- 
tion at  law,  but  it  also  appeared  that 
the  fraud  set  up  and  tried  was  fraud 
in  "casting  away  the  ship,"  whereas 
the  new  fraud  alleged  in  the  bill 
was  in  "boring  holes  in  her  bottom," 
and  it  was  alleged  that  the  latter 
fraud  was  not  known  until  after  the 
judgment.  Demurrer  to  the  bill  was 
overruled  by  Justice  Story. 

In  Young  v.  Sister  (C.  G.)  48 
Fed.  182,  the  firaud  consisted  of  a 
conspiracy  by  plaintiff  and  one  of 
two  joint  trespassers  against  him, 
by  which  a  judgment  should  be  ob- 
tained for  the  benefit  of  both  con- 
spirator* against  the  remaining 
joint  trespasser.  A  settlement  had 
been  made  by  the  plaintiff  with  one 
of  the  joint  trespassers,  and  this 
had  been  concealed  until  after  judg- 
ment had  been  obtained  against  the 
other. 

In  Daniels  v.  Benedict  (C.  C.)  50 
Fed.  347,  the  fraud  consisted  in  a 
conspiracy  on  the  part  of  certain 
agents  of  the  husband,  Daniels,  by 
which  his  wife  was  induced  to  agree 
to  the  entry  of  a  decree  of  divorce 
on  the  ground  ef  desertion ;  but  the 
decree,  in  fact,  was  obtained  on  the 
ground  of  adultery,  testimony  be- 
ing introduced  in  the  absence  of  Ihe 
wife. 

In  Graves  v.  Graves.  132  Iowa, 
199,  10  L.R.A.(N.S.)  216,  109  N. 
W.  707, 10  Ann.  Cas.  1104,  the  fraud 
consisted  in  concealment  of  assets 
and  false  swearing  in  relation  to 
property  owned  by  the  husband,  in 
the  trial  of  a  divorce  case. 

In  Nugent  v.  Metropolitan  Street 
R.  Co.  46  App.  Div.  105,  61  N.  Y. 
Supp.  476,  the  fraud  consisted  in  a 
conspiracy  between  plaintiff's  attor- 
ney and  certain  witnesses?  by  wMch 
they  were  induced  to  commit  per- 
jury, in  testifying  that  they  were 
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eyewitnesses  to  a  certain  accident 
resulting  in  a  personal  injury  suit 

In  Taylor  v.  Nashville  &  C.  R.  Co. 
86  Tenn.  228,  6  S.  W.  393,  the  fraud 
consisted  in  suing  and  taking  judg- 
ment a  second  time  upon  certain 
bonds  which  had  already  been  put  in 
judgment,  but  which  had  l^een  there- 
after stolen. 

In  Wonderly  v.  Lafayette  County, 
150  Mo.  636,  45  L.R.A.  386,  73  Am. 
St.  Rep.  474. 51  S.  W.  745,  the  fraud 
consisted  in  concealment  of  the  real 
ownership  of  certain  bonds,  so  that 
suit  might  be  brought  on  them  in  a 
Federal  court  on  tiie  ground  of  di- 
verse citizenship.  The  court,  in  ite 
opinion,  said :  "The  scheme  was  a 
fraud  on  the  court,  whose  jurisdic- 
tion was  betrayed,  and  a  fraud  on 
the  defendant,  who  was  tricked  out 
of  its  defense.  True,  the  statement 
in  the  petition  in  that  suit  that  Ow- 
ings,  a  citizen  of  Illinois,  was  the 
owner  of  the  bonds,  is  a  statement 
which,  under  fair  conditions,  might 
have  been  traversed,  and  the  plain- 
tiff put  to  his  proof.  But  there  were 
no  such  fair  conditions  there.  The 
fact  that  that  statement  was  false 
was  known  only  to  the  plaintiff  and 
Owings,  and  they  concealed  it  for 
the  purpose  of  preventing  defend- 
ant from  making  that  defense.  Not 
only  was  the  true  ownership  of  the 
bonds  known  to  them,  but  the  faJse 
appearance  of  ownership  was  a  fact 
of  their  own  creation,  concocted  for 
the  purpose  of  deceiving  the  court 
into  entertaining  a  case  which,  if 
the  truth  appeared,  it  would  have 
rejected  on  the  ground  that  it  >wt^ 
no  jurisdiction." 

The  cases  cited  by  defendant 
wherein  relief  was  denied,  which 
have  not  already  been  reviewed,  are 
the  following: 

Pico  V.  Cohn,  91  Gal.  129,  13 
L.R.A.  336,  25  Am.  St.  Rep.  159,  25 
Pac.  970,  27  Pac.  537,  which  was  a 
case  where  the  fraud  complained  of 
was  perjury  pure  and  simple.  The 
Throckmorton  Case  was  cited  and 
followed. 

Hudgens  v.  Baugh  (D.  C.)  225 
Fed.  899,  was  a  case  where  the 
fraud  attacked  was  not  between  the 


Digitized  by  Google 


CHICAGO,  R.  I.  &  P.  a  CO.  V.  CALUCOTTE. 

(M7  Fed.  7S9.) 


896 


plaiittiff  and  defendant  in  the  bill, 
but  a  fraud  practised  on  the  plain- 
tiff by  a  third  party.  The  court 
mil  "It  is  not  allesred  nor  sugr- 
gested  that  the  defendant  in  this 
action,  the  plaintiff  in  the  action  at 
law,  practised  any  fraud  on  the  com- 
plabanta,  whereby  they  were  pre- 
vented from  makinfiT  a  f^U  d^ense." 

hi  Ross  V.  Wood,  70  N.  Y.  8,  12. 
the  fraud  attacked  was  perjury 
rimply.  The  court,  in  its  opinion, 
said;  "There  was  no  suppression 
of  evidence  by  the  plaintiff  in  the 
former  action,  or  ignorance  on  the 
part  of  the  present  plaintiff  of  any 
fact  material  to  the  controversy, 
and  all  the  evidence  which  is  now 
nithin  his  reach  was  produced  or 
might  have  been  produced  on  that 
trial,  and  was  equally  competent 
then  as  now." 

In  New  York  v.  Brady,  115  N.  Y. 
599,  608,  22  N.  E.  239,  the  fraud  at- 
tacked was  thus  described  by  the 
court  in  its  opinion:  "The  entire 
grievance  of  the  plaintiff,  when  re- 
duced to  its  simplest  form  of  state- 
ment, consists  of  a  complaint  that 
its  own  surveyor  has  classified  cer- 
tain excavations  as  earth,  which 
should  have  been  described  as  rock, 
and  the  measure  of  relief  demanded 
is  that  the  court  make  a  classifica^ 
tion  which  the  contract  requires  the 
surveyor  to  make." 

And  again  (115  N.  Y.  618) : 
"The  plaintiff  must  be  considered 
negligent  in  not  discovering:  and 
availing  itself  of  its  defense,  upon 
the  trial  of  the  action,  resulting  in 
Ihe'judgments  referred  to." 

In  Toledo,  W.  &  W.  R.  Co.  v.  In- 
gram, 85  ni.  172,  a  bill  was  filed  in 
equity  for  a  new  trial  at  law,  on 
grounds  of  false  and  fraudulent  tes- 
timony, and  that  evidence  to  that 
effect  had  been  discovered  since  the 
Mai.  The  bill  was  dismissed  be* 
cause  it  was  not  accompanied  by  af- 
fidavits of  witnesses  by  whom  the 
new  evidence  would  be  given. 

In  Wabash  R.  Co.  v.  Ikfirrielees, 
182  Mo.  126,  81  S.  W.  437,  the  fraud 
attacked  was  perjury  by  the  plain- 
tiff in  the  law  action.  The  court,  in 
its  opinion,  said:   "The  only  fraud 


propounded  or  suggested  in  this  al- 
leged false  testimony  given  by  the 
then  plaintiff  in  the  case.  .  .  . 
There  is  no  averment  of  any  artifice, 
trick,  promise,  or  fraudulent  con- 
duct of  the  said  plaintiff  whereby 
the  company  was  in  any  manner  de- 
ceived or  limed  into  security,  or  by 
any  means  prevented  from  obtain- 
ing testimony  to  rebut  the  said  evi- 
dence of  plaintiff."  | 

In  Hamilton  v.  McLean,  139  Mo. 
678,  688,  41  S.  W.  226,  the  fraud 
attacked  was  false  testimony  and  a 
forged  deed  introduced  in  the  action 
at  law,  and  the  case  was  held  to  be 
within  the  rule  in  the  Throckmorton 
Case,  the  court  adding,  as  to  the  per- 
jury: "It  does  not  appear  .  .  . 
that  plaintiff  was  prevented  by  any 
interposition  of  defendants  from 
showing  that  fact,  if  true,  in  the 
partition  suit." 

Hamilton  v.  McLean,  169  Mo.  51, 
68  S.  W.  930,  was  a  second  suit  be- 
tween the  same  parties,  on  the  same 
cause  of  action  as  in  139  Mo.  The 
result  was  the  same. 

The  facts  in  the  case  at  bar  have 
been  already  stated,  and  the  ques- 
tion arises  wherein  lay  tiie  fraud. 
Was  it  simply  in  the  false  testimony 
at  the  time  of  the  trial  that  plaintiff 
was  permanently  paralyzed?  By  no 
means.  '  The  firaud  consisted  idso  in 
a  concocted  history  of  the  case,  to 
wit,  that  plaintiff  a  few  days  after 
the  accident  became  paralyzed,  and 
remained  so  continuously  thereafter 
up  to  the  time  of  the  trial,  a  period 
of  more  than  six  months.  The  con- 
tinuance of  the  paralysis  for  a  pe- 
riod of  more  than  six  months  was 
one  of  the  most  important  factors  on . 
which  all  of  the  medical  men,  both 
for  plaintiff  and  defendant,  based 
their  conclusions.  We  may  disre- 
gard the  question  whether  at  the 
several  times  of  the  examinations  of 
plaintiff  he  was  artificially  par- 
alyzed by  drugs  or  feigned  paralysis 
tlurough  self-control.  We  may  even 
assume  that  he  had  true  paralysis 
on  these  several  occasions,  if  pos- 
sible, but  the  fact  remains  that  in 
the  intervals  he  had  the  use  of  his 
legs,  and  had  been  seen  and  known 
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to  use  them  on  many  occasions.  Yet 
this  true  history  of  the  case  was,  by 
a  conspiracy,  concealed  from  the  de- 
fendant ;  the  false  history  of  the  case 
was  given  to  the  various  doctors  for 
the  defendant,  and  even  to  one  of 
the  plaintiff's  own  doctors,  either  by 
the  plaintiff  himself  or  by  another 
of  his  doctors.  T)n  this  false  and 
fraudulent  foundation  these  medical 
experts  rested  their  conclusions.  In 
other  words,  they  were  induced  by 
trickery  to  testify  directly  opposite 
to  what  they  would  undoubtedly 
have  testified  had  they  known  the 
truth.  The  jury  was  deceived ;  the 
court  was  deceived;  the  vritnesses* 
many  of  them,  were  deceived, — all 
by  this  conspiracy  and  fraud,  a 
fraud  consisting  not  merely  in  the 
testimony  of  plaintiff  on  ttie  trial, 
but  also  in  this  concocted  plan 
outside  of  court,  pursuant  to  which 
a  false  h^toiy  of  the  case  was 
made  up  and  proclaimed.  By  this 
fraud  the  witaesses  for  defend- 
ant, and  one  at  least  of  the  wit- 
nesses for  -the  plaintiff,  were  led 
to  give  entirely  different  testimony 
from  what  they  would  have  giv- 
en but  'for  this  fraud.  The  ex- 
amination tests  on  the  plaintiff 
himself  and  the  history  of  the  case 
were  the  two  main  factors  on  which 
the  experts  rested  their  conclusions. 
Had  these  experts  been  caused  to 
make  tests  on  a  real  paralytic 
fraudulently  substituted  in  place  of 
plaintiff,  no  one  would  hesitate  to 

say  that  the  fraud 
fi5SESi«~  was  exteinsic  and 
msaiHBt  collateral;   yet  to 

«S££S?toi;;d.  substitute  a  false 

history  of  the  case 
in  place  of  the  true  one,  by  deception 
and  conspiracy,  was  equally  an  ex- 
trinsic and  collateral  fraud,  and  did 
''not  merely  consist  in  false  tuid 
fraudulent  documents  or  testimony 
submitted  to  the  tribunal  and  tiie 
truth  of  which  was  contested  before 
it  and  passed  upon  by  it,"  as  the  rule 
was  stated  in  the  case  of  Hilton  v. 
Guyot,  159  U.  S.  113,  207,  40  L.  ed. 
95,  123,  16  Sup.  Ct.  Rep.  139,  In 
our  judgment  the  facts  take  the  case 
out  of  the  rule  announced  in  the 


Throckmorton  Case  and  restated  in 
the  Hilton  Case. 

All  of  the  elements  essential  to  a 
good  cause  of  action  in  equity  are 
present  in  the  case.  In  National 
Surety  Co.  v.  State  Bank.  61  L.R.A. 
394,  56  C.  C.  A.  667»  120  Fed.  593. 
this  court  stated  those  elements  as 
follows:  "The  indispensable  el- 
ements of  such  a  cause  of  action 
are:  (1)  A  judgment  which  ought 
not,  in  equity  and  good  conscience, 
to  be  enforced;  (2)  a  good  defense 
to  the  alleged  cause  of  action  on 
which  the  judgment  is  founded ;  (3) 
fraud,  accident,  or  mistake  which 
prevented  the  defendant  in  the  judg- 
ment from  obtaining  the  ben^t  at 
his  defense;  (4)  the  absence  of  fault 
or  negligence  on  the  part  of  the  de- 
fendant; (5)  the  absence  of  any  ad- 
equate remedy  at  law." 

As  to  the  last  element,  it  is  to  be 
noted  that,  at  the  time  of  the  trial  in 
the  court  below,  appeals  were  pend- 
ing in  the  supreme  court  of  Missouri 
from  the  original  judgment,  and 
also  from  the  order  denying  the  writ 
of  error  coram  nobis.   This  condi- 
tion of  affairs — ^the  possibility  that 
the  plaintiff  company  might  obtein 
relief  at  law  in  the  stkte  court  in  the 
original  case — apparently  had  con- 
siderable influence,  and  properly  so, 
in  causing  the  trial  court  to  deny 
relief  in  the  present  suit.   But  the 
remedy  at  law  has  now  been  ex- 
hausted and  yet  the  merits  of  the 
company's   application   for  relief 
have  not  been  passed  upon  in  the 
state  courts,  the  supreme  court  of 
Missouri  holding  (Callicotte  v.  Chi- 
cago, R.  I,  &  P.  R.  Co.  —  Mo.  — ,  204 
S.  W.  528;  Id.,  274  Mo.  689.  204  S. 
W.  529)  that  the  lower  court  had 
no  jurisdiction  to  entertain  a  motion 
for  a  writ  of  error  coram  nobis  aft- 
er the  term  and  while  an  appeal 
from  the  original  judgment  was 
pending  in  the  supreme  court;  and 
holding,  further,  tiiat,  on  the  appeal 
from  the  judgment,  relief  from  Vbe 
alleged  fraud  could  not  be  granted 
in  the  supreme  court,  because  that 
court  was  iiestricted  to  the  record  in 
the  case  as  made  at  the  trial.  One 
of  the  judges  in  concurring  stated 
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that  he  did  so  on  the  grotmd  that  re- 
lief is  equity  was  not  precluded  by 
their  decision.  Relief  in  the  present 
equitable  suit  is,  we  conclude,  not 
barred  by  the  proceedings  in  the 
state  courts. 

3.  That  the  judsnnent  against 
which  relief  is  sought  was  rendered 
in  the  state  court  is  not  material. 
In  cases  of  this  character  the  injunc- 
tion acts  not  on  the  court  rendering 
the  judgment,  but  on  the  party. 
Arrowsmith  v.  Gleason,  129  U.  S. 
86,  32  L.  ed.  630,  9  Sup.  Ct.  Rep. 
^  .  237 ;  Marshall  v, 
Hohnes,  141  U.  S. 

»f«rc»ent  of     5g9    35  cd.  870. 

12  Sup.  Ct.  Rep. 
62;  McDaniel  v.  Traylor,  196  U.  S. 
415,  49  L.  ed.  533,  25  Sup.  Ct.  Rep. 
369;  Simon  v.  Southern  R.  Co.  236 
U.  S.  115,  59  L.  ed.  492,  35  Sup.  Ct. 
B^.  255;  Graver  v.  Faurot,  22  C. 
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C.  A.  156,  46  U.  S.  App.  268,  76 
Fed.  257;  National  Surety  Co.  v. 
State  Bank,  61  L.R.A.  394,  56  C. 
C.  A.  667,  120  Fed.  593 ;  Lehman  v. 
Graham,  67  C.  C.  A.  513,  135  Fed. 
39;  Union  R.  Co.  v.  Illinois  C.  R.  Co. 
125  C.  C.  A.  283,  207  Fed.  745; 
Northwestern  Port  Huron  Co.  v. 
Babcock,  139  0.  C.  A.  27,  223  Fed. 
479. 

Decree  dismissing  the  bill  is  re- 
versed, with  instructions  to  grant 
the  injunctive  relief  prayed  for. 

Petition  for  rehearing  denied 

October  25, 1920. 

Petition  for  writ  of  certiorari  de-' 
nied  by  the  Supreme  Court  of  the 
United  States  March  7,  1921  (U.  S. 
Adv.  Ops.  1920-21,  p.  582)  —  U.  S- 
^,  66  L.  ed.  — ,  41  Sup.  Ct  Rep, 
875. 


ANNOTATION. 

Fnad  or  perjiry  u  to  physical  condHkm  resnltmg  from  injury  as  gronnd  fM 
relief  from  or  injunctUm  against  a  ^idgment  for  perscmal  injuries. 


Generally  as  to  power  of  legislature 

to  set  aside  or  impair  judgment,  see 
annotation  commencing  on  page  460  of 
8  A.L.R. 

With  the  exception  of  the  reported 
case  (Chicago,  R.  I.  &  P.  R,  Co.  v. 
Calucotte,  ante,  886),  the  authorities 
npon  the  question  under  annotation, 
applying  the  general  rule  that  a  judg- 
ment will  not  be  set  aside  for  fraud 
or  perjury  unless  it  be  extrinsic  or  col- 
lateral to  the  matter  originally  tried, 
have  denied  relief  against  the  judg- 
ment 

Thus,  Springfield  Traction  Co.  v. 
Dent  (1911)  169  Mo.  App.  220,  140  S. 
W.  606,  In  holding  that  a  bill  could  not 
be  maintained  in  equity  to  set  aside 
a  Judgment  in  an  action  for  personal 
injuries,  on  the  ground  that  it  was  re- 
covered by  reason  of  the  injured  per- 
son wilfully,  falsely,  and  corruptly 
testifying  that  her  impaired  condition 
was  caused  by  the  injury  complained 
0^  whereas  it  was  the  result  of  prior 
illness,  the  court  said:  "The  legal 
proposition  asserted  by  the  appellant 
u  Uiat  where  a  judgment  is  the  prod- 
oet  of  false  testimony  adduced  by  the 


successful  litigant  with  a  full  knowl- 
edge of  its  falsity,  and  especially  when 
it  is  the  false  testimony  of  the  litigant 
and  is  of  such  character  as  lies  pecu- 
liarly within  the  knowledge  of  such 
litigant  and  is  of  such  character  as 
makes  it  particularly  difficult  f6r  an 
adversary  to  discover,  and  the  judg- 
ment is  exclusively  predicated  on  such 
testimony,  that  of  itself  is  such  fraud 
in  procuring  such  decree  as  will  war- 
rant the  vacation  thereof  in  equity. 
If  the  action  of  the  trial  court  in  over- 
ruling the  demurrer  to  the  petition 
were  not  sustained  and  the  principles 
contended  for  by  appellant  were  rec- 
ognized, the  effect  would  be  to  declare 
as  a  rule  of  law  that  a  plaintiff  can 
set  aside  a  former  judgment  and  re- 
try the  issues  therein  made  by  appli- 
cation to  a  court  of  equity.  .  .  . 
The  appellant's  present  bill  to  set 
aside  the  former  judgment  discloses 
that  it  is  deficient  in  material  allega- 
tions, because  it  alleges  that  appellant 
did  not  know  of  the  former  injuries  to 
respondent  until  after  the  judgment, 
and  fails  to  allege  that  it  did  not  dis- 
cover the  alleged  fraud  at  the  time 
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of  the  filing  of  the  motion  for  a  new 
trial  in  the  original  action.  In  other 
words,  it  was  the  duty  of  appellant  to 
present  the  matter  now  complained  of 
in  its  motion  for  a  new  trial  because 
of  newly  discovered  evidence,  unless 
there  was  a  allegation  and  proof  that 
it  did  not  know  of  this  at  said  time. 
The  precise  question  arising  on  ulti- 
mate facts  identical  with  those  in  the 
present  case  has  been  exhaustively  ex- 
amined and  the  law  luminously  de- 
clared by  our  supreme  court  in  the 
case  of  Wabash  R.  Co.  v.  Mirrielees 
(1904)  182  Mo.  126,  81  S.  W.  437,  to 
the  following  effect :  Fraud  for  which 
a  judgment  may  be  vacated  or  en- 
joined in  equity  must  be  in  the  pro- 
curement of  the  judgment.  It  cannot 
be  set  aside  on  the  ground  that  wit- 
nesses falsely  testified  as  to  issues 
settled  by  the  judgment,  unless  the 
party  obtaining  the  judgment,  by  some 
trick,  or  artifice,  or  fraudulent  conduct, 
in  some  manner  deceived  the  other  as 
to  what  the  witnesses  would  testify  to. 
A  bill  in  equity  asking  that  a  judg- 
ment in  a  suit  at  law  be  set  aside  on 
the  ground  that  It  was  founded  on  false 
testimony  should  show  that  the  plain- 
tiff exercised  diligence  to  discover  the 
falsity  of  such  testimony,  or  was  pre- 
vented by  some  trick  or  the  fraudu- 
lent conduct  of  the  successful  party 
in  that  suit  from  exercising  such  dili- 
gence. .  .  .  Fraud  for  which  a 
judgment  may  be  vacated  or  enjoined 
must  be  collateral  to  the  issues  adju- 
dicated in  ttie  case,  and  must  exist  In 
the  very  procurement  of  the  judgment. 
.  .  .  The  vitality  of  the  old  common- 
law  maxim  is  yet  unabated, — 'interest 
republicse  ut  sit  finis  litium,' — ^mean- 
ing, it  concerns  the  commonwealth 
that  there  be  a  limit  to  litigation.  The 
establishment  of  the  right  in  the  de- 
feated party,  claimed  by  the  appellant, 
would  open  the  way  for  another  con- 
test in  equity  in  almost  if  not  in  every 
suit  decided  by  a  court  of  law.  .  .  . 
One  of  the  special  grounds  of  equity 
jurisdiction  is  the  prevention  of  a 
multiplicity  of  suits;  but  if  courts  of 
equity  were  to  assert  a  right  to  retry 
every  case  In  which  A  judgment  or  de- 
cree had  been  procured  on  the  evi- 
dence of  perjured  witnesses,  equity 
would  itself  become  an  instrument  of 


mischief,  and  eng^der  an  endless 
strife  between  litigants  which  it  yfu 
instituted  to  prevent" 

So,  in  Wabash  R.  Co.  v.  Mirrieieei 
(Mo.)  supra,  in  holding  that  perjury 
committed  by  a  plaintiff  in  a  personal 
injury  action,  for  the  purpose  of  in-  • 
creasing  damages,  was  not  such  fraud 
as  authorized  a  court  of  equity  to  set  . 
aside  the  judgment  for  fraud,  especial- 
ly as  it  was  not  shown  that  the  defeat- 
ed party  exercised  diligence  in  meet- 
ing the  same  or  was  prevented  from 
exercising  such  diligence,  or  that  he 
had  a  good  defense  to  the  action,  the 
court  said:  "The  substantive  charges 
are  that,  with  the  purpose  of  increas- 
ing the  damages,  Mirrielees  'falsely 
and  fraudulently  testified  as  a  witness 
in  his  own  behalf,  at  said  ixial  of  said 
cause,  that  his  injuries  received  in 
said  accident  were  both  serious  and 
permanent,  and  in  consequence  great- 
ly impaired  and  reduced  his  earning 
capacity,  all  of  which  was  untrue.' 
.  .  .  It  is  also  averred  that  said  false 
testimony  of  Mirrielees  was  given  in 
pursuance  of  a  'conspiracy*  between 
him  and  his  brother-in-law,  who  was 
counsel  in  t)ie  case,  without  stating 
any  facts  constituting  said  conspiracy, 
and,  finally,  that  said  judgment  was 
obtained  as  a  direct  consequence  of  the 
fraud  and  false  testimony  of  said  de- 
fendant Mirrielees  at  the  trial  as 
aforesaid,  and  which  this  plaintiff  had 
no  opportunity  to  meet,  and  could  not 
meet,  nor  disprove  at  the  trial  at  law, 
as  hereinbefore  set  forth,  whereby 
said  Mirrielees  imposes  upon  the  trial 
court  and  the  jury  as  well  as  the  su- 
preme court,  and  to  penhit  said  Mir- 
rielees, or  his  assigns,  or  either  of 
them,  to  profit  by  a  judgment  thus 
obtained,  would  be  a  fraud  upon  this 
plaintiff  and  contrary  to  equity  and 
good  conscience.  It  thus  appears  that 
the  bill  rests  wholly  and  alone  upon 
the  theory  that,  the  amount  of  the 
judgment  in  the  suit  for  damages  hav- 
ing been  increased  by  the  alleged 
false  testimony  of  the  plaintiff  testify- 
ing as  a  witness,  the  defendant  in  that 
suit  may  now  maintain  its  bill  to  set 
aside  the  judgment  on  the  ground  that 
It  was  obtained  by  'fraud.'  It  will  bo 
observed  that  the  bill  contains  no 
averment  of  any  Araud  whatever,  ex* 
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tnnsie  or  collateral  to  the  matters  in- 
volved in  the  issues  on  trial  in  the 
suit  in  which  the  judgment  now  at- 
tacked was  rendered.    On  the  con- 
trary, it  affirmatively  appears  that  the 
only  fraud'  propounded  or  suggested 
is  Uiis  alleged  false  testimony  given 
by  tihe  then  plaintiff  in  the  case.  It 
appears  on  the  face  of  the  petition 
that  such  testimony  was  given  on 
clearly  defined  issues  then  on  trial ; 
to  wit,  the  nature  and  extent  of  plain- 
tiff's injuries  and  his  earning  capacity 
before  and  after  receiving  said  in- 
jaries.   There  is  no  allegation  as  to 
what  diligence,  if  any,  was  exercised 
by  the  railroad  company  in  preparing 
to  meet  these  essential  issues  on  the 
trial,  nor  that  it  was  hindered  or  pre- 
vented by  any  act  of  the  plaintiff  in 
said  suit  from  exercising  such  dili- 
geaee.  There  is  no  averment  of  any 
artifice,  trick,  promise,  or  fraudulent 
coBduct  of  the  said  plaintiff,  whereby 
^  company  was  in  any  manner  de- 
ceived or  lulled  into  security,  or  by 
any  means  prevented  from  obtaining 
testimony  to  rebut  the  said  evidence 
of  plaintiff.  The  bill  nowhere  sets  out 
the  newly  discovered  evidence,  or  the 
names  of  the  witnesses  by  whom  the 
same  could  be  established,  and  entire- 
ly fails  to  show  a  valid  defense  to  such 
action.   From  the  foregoing  summary 
it  will  be  noted  tiiat  the  only  fraudu- 
lent act  alleged  in  the  bill  against  the 
defendant  Mirrielees,  the  plaintiff  in 
the  damage  case,  is  that  he  falsely 
testified  as  to  the  nature  and  extent 
of  his  injuries.  It  necessarily  related 
to  the  cause  of  action  then  on  trial, 
and  was  in  no  sense  a  fraud  committed 
on  the  court  in  the  procurement  of  the 
judgment.     .    .    .    The  fraud  for 
which  a  judgment  may  be  vacated  or 
enjoined  in  equity  must  be  in  the  pro- 
curement of  the  judgment.  If the  cause 
of  action  is  vitiated  by  fraud,  this 
is  a  defense  which  must  be  interposed, 
and,  unless  its  interposition  is  pre- 
vented by  fraud,  it  cannot  be  asserted 
against  the  judgment.  .  .  .  The  bill 
does  not  show  any  meritorious  defense 
to  the  cause  of  action.    It  proceeds 
solely  upon  the  ground  that  the  al- 
l^d  fraud  and  perjury  were  for  the 
purpose  of  increasing  plaintiff's  dam- 
acet.  This  court  cannot  assume  that 


there  was  not  sufficient  evidence  out- 
side of  said  alleged  perjury  to  sustain 
the  verdict." 

And  in  New  York  C.  R.  Co.  v.  Har- 
rold  (1883)  65  How.  Pr.  (N.  Y.)  89,  it 
was  held  that  perjury  as  to  the  extent 
of  injuries  received  in  a  railroad  acci- 
dent was  not  ground  for  equitable  re- 
lief against'  a  judgment  for  such  in- 
juries. This  was  upon  the  theory  that 
the  extent  and  permanency  of  the  in- 
juries was  the  only  question  litigated 
on  the  trial,  and  consequently  that 
the  fraud  and  false  swearing  do  not 
go  to  the  Judgment  itself,  but  only  to 
the  excessive  damages-received,  which, 
having  been  once  litigated,  is  not  a 
ground  for  equitable  relief.  And  gen- 
erally to  the  effect  that  a  court  of 
equi^  will  not  grant  relief  from  a 
judgment  alleged  to  have  been  ob- 
tained by  fraud,  where  the  complaint 
is  based  solely  upon  excessive  dam- 
ages, see  Essex  County  v.  Berry  (1829) 
2  Vt  161. 

And  while  the  principle  applied  in 
the  foregoing  cases  was  approved  in 
the  reported  case  (Chicago,  R.  I.  &  P. 
R.  Co.  V.  Callicotte,  ante,  386),  it 
will  be  remembered  that  the  court, 
upon  consideration  of  the  particular 
facts  involved,  arrived  at  a  contrary 
conclusion.  This  finding  that  fraud 
and  perjury  in  respect  of  physical  con- 
dition resulting  from  injury  may  con- 
stitute ground  for  equitable  relief 
from  a  judgment  for  personal  injuries 
zanders  the  case  of  especial  impor- 
tance, since  it  demonstrates  that  fraud 
and  perjury,  under  some  circum- 
stance's, afford  ground  for  equitable 
relief.  It  should  be  home  in  mind, 
however,  that  the  decision  was  clear- 
ly upon  the  theory  that  the  facts  es- 
tablished fraud  eidirinsic  of  the  issues 
presented  in  the  original  action,  in 
that  there  was  simulated  paralysis  and 
perjured  testimony,  together  with  a 
conspiracy  between  the  injured  per- 
son and  others,  to  prevent  the  defend- 
ant and  his  witness  learning  his  true 
condition  and  the  history  of  the  case, 
by  swearing  falsely, -etc.,  and  that  this 
conspiracy  was  directed  against  the 
defendant,  the  defendant's  witnesses, 
and  certain  of  the  plaintiff's  own  wit- 
nesses, as  well  as  against  the  court 
and  jury.  G.  J.  C. 
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STATE  OF  MISSOURI 

V. 

PRESS  W.  ROZELL  et  al.,  Appta. 
JHMowri  fluprame  Court  fJNv.  ITo.  gj— Paownder  1,  1M0» 

(_  Mo.  — .  226  S.  W.  981.) 

Evidence  —  discreditinsf  dying  declaratimis  —  infideL 

1.  Upon  the  question  of  the  credibility  of  a  dying  declaration,  ei^dence 
is  admissible  that  deceased  was  an  infidel,  a  disbeliever  in  God  and  a  fatnie 
state  of  man. 

[See  note  on  this  question  beginning  on  page  411.] 


Criminal  law  —  waiver  of  preliminary 
examination. 

2.  Want  of  preliminary  ezaminfr' 
tion  ia  waived  by  pleading  not  guilty 
to  a  formal  arraignment  wiiliout  call- 
ing attention  of  the  court  to  the  ab- 
sence of  such  examination. 

[See  8  R.  C.  L.  105.] 
Evidence  —  dying  declaration. 

3.  A  declaration  made  by  an  In- 
jured person  when  he  insists  that  he 
cannot  live  and  is  planning  for  those 
who  will  survive  him  is  admissible  in 
evidence  as  a  dying  declaration. 

[See  1  R.  C.  L.  544-^6.] 
Trial  —  instruction  —  manslaughter 
—  sufficiency. 

4.  An  instruction  on  manslaughter 
is  erroneous  which  states  that  if  from 


the  evidence  the  jury  believe  that  the 
defendants  intentionally  did  shoot; 
strike,  and  mortally  wound,  they 
would  be  guilty,  without  submitting 
the  question  of  assault  upon  deceased. 
Appeal  —  refusal  of  instroetion  — 

right  to  complain. 

6.  One  accused  of  homicide  who 
testifies  that  he  had  nothing  to  do 
with  the  killing  cannot  complain  if  he 
is  not  given  the  benefit  of  instructions 
on  self-defense  and  sudden  passion. 

—  singling  out  one  item  for  instruc- 
tion. 

6.  It  is  reversible  error  to  single  out 
one  item  in  submitting  a  homicide 
case  to  the  jury,  and  to  comment  upon 
the  evidence. 

[See  14  R.  C.  L.  740  et  seg.,  781.] 


Appeal  by  defendants  from  a  judgment  of  the  Circuit  Court  for  Taney 
County  (Stewart*  J.)  convicting  them  of  murder  in  the  second  degree. 
Reversed. 

The  facts  are  stated  in  the  Com^iissioner's  opinion. 


Messrs.  L.  F.  Bearden  and  Moore^ 
Barrett,  &  Moore  for  appellants. 

Messrs.  Frank  W.  McAllister,  At- 
torney General,  and  George  V.  Berry, 
Assistant  Attorney  General,  for  the 
Stote. 

Mozley,  C,  filed  the  following 

opinion : 

This  case  originated  in  Taney 
county,  Missouri.  Defendants, 
Press  W.  Rozell  and  I.  E.  Snuth, 
were  informed  against  on  the  18th 
day  of  October,  1918,  in  the  circuit 
court  of  said  county,  by  the  pros- 
ecuting attorney;  for  the  killing  of 
Abner  B.  Holcomb,  under  such  cir- 
cumstances as  to  constitute  murder 
in  the  first  degree.  On  Beeember 
29. 1919,  at  the  October  term  of  said 


court,  defendants  were  formally  ar- 
raigned and  entered  pleas  of  not 
guiHy. 

On  January  1,  1920,  trial  before 
a  jury  resulted  in  the  following  ver- 
dict: 

We,  the  jury,  find  the  defendants. 

Press  W.  Rozell  and  I.  E.  Smith, 
guilty  of  murder  in  the  second  de- 
gree, and  assess  their  punishment  at 
a  term  in  the  state  penitentiary,  for 
I.  E.  Smith  fifteen  years,  and  Press 
W.  Rozell  ten  years. 

W.  A.  Bayles,  Foreman. 

Sentence  was  duly  pronounced 
upon  said  verdict.  Motions  for  new 
trial  and  in  arrest  of  the  judgment 
were  filed  and  overruled,  and  the 
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was  duly  appealed  to  this    ruling:  will  necessitate  the  setting 

out  of  the  testimony  heard  by  the 
court  by  which  said  dying  declara^ 
tion  was  established.  It  is  as  fol- 
lows: 


The  facts  will  be  adverted  to  more 
^  detail  in  the  following  opinion : 

1.  Defendants  filed  a  motion  to 
qoash  the  information  for  two  rea- 
sons: (1)  That  the  information 
tJiarges  no  offense  against  the  de- 
fendants; and  (2)  because  def^d- 
snts  were  not  given  a  preliminary 
examination. 

2.  No  defect  or  supposed  defect  in 
the  information  has  been  pointed  out 
by  defendants,  but,  in  compliance 
Trith  our  duty  in  a  crtaninid  case 
under  the  assignment  that  it  fails 
to  state  an  offense  under,  the  law 
against  defendants,  we  have  exam- 
ined the  information,  and  hold  that 
it  properly  charges  the  offense  of 
murder.  Rev.  Stat.  1909,  §  4448; 
SUte  V.  Kindred,  148  Mo.  270,  loc. 
dt  279,  49  S.  W.  845 ;  State  v.  My- 
ers, 198«Mo.  225,  loc.  cit.  232,  94  S. 
W.  242;  State  v.  Long,  201  Mo.  664, 
loc.  cit  667, 100  S.  W.  587;  State  v. 
Clay,  201  Mo.  679,  loc.  cit.  681,  100 
S.  W.  439;  State  v.  Conley,  255  Mo. 
185,  loc.  cit.  187, 164  S.  W.  193. 

As  to  the  assignment  that  the  de- 
fendants were  not  accorded  a  pre- 
liminary examination,  the  record 
. ,         discloses  that  they 
SuTS^f*'^    were  formally  ar- 
S!£rJ£ti^       raigned,  and  plead- 
ed the  general  issue 
of  not  guilty,  without  calling  the  at- 
tention of  the  court  to  the  fact  that 
th^  had  not  bjeen  given  a  prelim- 
inary examination.    Under  such 
circumstances  the  right  to  such  ex- 
amination was  waived.    State  v. 
Dooms,  280  Mo.  84,  217  S.  W.  loc 
cit  46. 

3.  Deceased  made  a  dying  declar- 
ation in  which  he  told  of  the  injuries 
done  to  him  by  the  defendants,  and 
how,  and  the  weapons  with  which, 
they  were  inflicted.  Defendants 
objected  to  its  admission  for  any 
purpose  as  a  dying  declaration. 

When  the  matter  first  came  up,  on 
objection  of  defendants,  the  court 
sent  the  jury  out,  and  heard  all  the 
testimony  relating  to  said  dying  dec- 
laration, and  ruled  that  its  admis- 
sioa  to  the  jury  was  inroper.  This 

16  AX.B^26. 


Rebecca  Holcomb,  wife  of  de- 
ceased, testified  as  follows : 

Q.  What  is  your  husband's  name? 
A.  Abner  Holcomb. 
Q.  Is  he  living? 

A.  No,  sir;  he  was  killed  on  the 

5th  day  of  August. 

Q.  Now  what  did  your  husband 
say  about  getting  well?  (Objected 
to  by  defendants.) 

By  the  court:  At  this  stage  of 
the  proceedings  the  jury  is  exclud- 
ed, and  the  matter  of  the  admissibil- 
ity of  the  dying  declaration  is  taken 
up  by  the  court  in  the  absence  of  the 
jury. 

Q.  Now,  Mrs.  Holcomb,  you  talk 
to  the  court  now.  Npw,  you  tell  the 
court  what  your  husband  said  about 
his  condition ;  whether  he  expressed 
any  hope  of  getting  well.  Tell  the 
court  just  what  he  said  about  get- 
ting well. 

A.  He  told  me  he  couldnt  get 
well. 

Q.  Tell  what  he  said  about  get- 
ting well  ? 

A.  He  told  me  he  couldn't  get 
well ;  he  told  me  that  he  had  to  die. 
I  asked  him,  "What  do  you  want  me 
to  do  for  you?"  "You  can't  do  any- 
thing; I  am  bound  to  die,  for  Press 
Rozell  and  Ibe  Smith  has  sliot  me." 
He  prayed  and  begged  all  the  time. 
He  told  me  that  he  wanted  me  to 
sell  the  stuff  and  go  to  live  with 
Brays.  "I  ain't  got  but  a  littie  while 
to  stay  here." 

Q.  From  then  on,  what  did  he  say 
about  the  trouble? 

A.  He  said  he  went  down  there 
to  look  up  his  hogs.  He  was  in  the 
road  to  put  his  shoes  on,  and  Press 
Rozell  and  Ibe  Smith  rode  up,  and 
he  said  Ibe  said,  "which  one  of  you 
three  cut  that  steer?"  He  said, 
"What  steer?"  Ibe  said,  "Mine." 
He  said,  "I  didn't  do  it;  who  said  I 
did?"  "John  Comer  and  John  Rob- 
erts said  you  did."  He  said,  "I 
didn't  do  it."  Then  he  said  Press 
spoke  up,  and  said,  "Shoot  the  God 
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damned  son  of  a  bitch,"  and  Ibe  shot 
him.  Then  he  started  off  up  the 
lane,  and  then  Ibe  shot  him^  and 
then  Press  shot  him.  Then  they 
made  him  stop,  ^nd  then  they  made 
him  go  on,  and  then  they  made  him 
stop  and  go  on  till  they  shot  him  in 
the  hip.  Ibe  shot  him  and  his  pistol 
hung  up,  and  Press  reloaded  his 
pistol  again  and  shot  him  in  the  hip. 
Then  he  fell,  and  when  he  fell,  why. 
Press  Rozell  jumped  off  his  horse 
and  beat  him  with  rocks,  and  told 
him  if  he  had  anything  to  say,  it  was 
time.  He  said,  'You're  nothing  but 
a  pest  and  no  good  to  the  country, 
anyway."  He  said  he  lay  there  un- 
til they  were  gone.  They  got  on 
their  horses  and  went  in  a  hurry 
towards  Ibe's.  He  lay  there  till  they 
were  gone.  Then  he  crawled 
through  the  wire  fence,  out  in  the 
bushes,  and  lay  there  till  dark. 
When  dark  come,  he  crawled  back 
through  the  wire  fence  and  lay 
there.  Then  he  crawled  out  to  the 
side  of  l^e  road  where  he  knew  he 
would  be  found  when  tiie  boys  come 
along  from  Bradleyville.  When 
they  came  along  by  him  he  sorta 
raised  up  on  his  elbow,  and  called 
to .  tiiem,  and  told  them,  "Here  I 
am."  He  told  the  same  state  of 
facts  again  to  Dr.  Haskins. 

Paralee  Gray,  daughter  of  de- 
ceased, testified  to  the  same  state  of 
facts.  Lula  Holcomb,  the  wife  of 
Andrew  Holcomb,  son  of  the  de- 
ceased, testified  substantially  to  the 
same  state  of  facts.  Andrew  Hol- 
comb, son  of  deceased,  testified  to 
substantially  the  same  state  of  facts. 

We  think  the  court  ruled  properly 
in  admitting  the  dying  declaration 
in  evidence.  State 
V.  Nocton,  121  Mo. 
loc.  cit.  549,  26  S. 
W.  551 ;  State  v.  Evans,  124  Mo.  loc. 
cit.  408,  28  S.  W.  8;  State  v.  Garth, 
164  Mo.  553,  65  S.  W.'275;  State  v. 
Parker,  172  Mo.  191,  72  S.  W.  650; 
State  V.  Lovell,  235  Mo.  loc.  cit.  344, 
138  S.  W.  523;  State  v.  Gow,  235 
Mo.  loc.  cit.  326,  327, 138  S.  W.  648 ; 
State  V.  Dipley,  242  Mo.  loc.  cit.  477, 
147  S.  W.  Ill ;  State  v.  Lewis,  264 
Mo.  loc.  dt.  427, 175  S.  W.  60. 


dylav  d«elw 
tiom. 


In  the  case  last  above  cited  it  was 
held :  "It  is  elementary  that  dying 
declarations  are  admissible  when 
made  under  an  impression  of  im-. 
pending  death.  .  .  .  *It  is  enough 
if  it  satisfactorily  appears  in  any 
mode  that  they  were  made  under 
that  sanction;  whether  it  be  direct- 
ly proved  by  the  express  language 
of  the  declarant,  or  foe  inferred  from 
his  evident  danger,  or  the  opinions 
of  the  medical  or  other  attendants, 
stated  to  him,  or  from  his  conduct, 
or  other  circumstances  in  the  case, 
all  of  which  are  resorted  to  in  or- 
der to  ascertain  the  state  of  declar- 
ant's mind.*" 

We  overrule  this  assignment. 

4.  Each  of  the  defendants  went 
on  the  stand  in  their  own  defense, 
and  in  their  examination  in  chi^, 
and  on  cross-examination,  went  ex- 
tensively into  all  the  facts  of  the 
tragedy  from  their  standpoint. 

Q.  (inquiring  of  defendant  Roz- 
ell). What  did  you  do  7 

A.  We  went  in  the  creek  there. 
Our  horses  was  drinking,  and  Smith 
said  he  wasn't  going  to  put  up  with 
them  hogs  any  longer.  He  was  go- 
ing to  kill  them  if  he  couldn't  get 
rid  of  them  any  other  way.  He  rode 
out  of  the  creek,  and  old  man  Hol- 
comb jumped  from  behind  a  brush 
pile. 

Q.  What  did  he  say  and  what 
did  he  do? 

A.  "You  are  going  to  kiH  them, 
are  you,  God  damn  you?"  Ibe  said 
he  wasn's  going  to  put  up  with  them 
any  more ;  they  had  ruined  his  com, 
and  he  aimed  to  kill  them  if  he 
didn't  keep  them  out.  "You  are  the 
God  damn  son  of  a  bitch  that  cut  my 
wire?  You  can't  kill  my  hogs,"  and 
he  jumped  in  to  throwing  rocks  at 
him.  About  the  second  rock  come 
over  towards  me,  and  I  had  to  dodge 
it.  About  the  third  rock  hit  him,  it 
looked  like,  in  the  side,  in  the  body 
like.  He  jerked  his  little  o^d  pistol 
out,  and  began  shooting  at  Mm.  He 
shot  until  his  pistol  went  emp^.  I 
guess  it  was  empty ;  anyhow  he  quit 
shooting.  He  slid  off  his  horse,  and 
it  reared  around  toward  me,  and  I 
caught  it.   Now  old  man  Holcomb 
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had  come  around  the  bank  and  up 

by  tliis  brush  pile  about  even  wiUi 
Smith.  They  were  about  seven  or 
eight  steps  apart,  I  judge.  Smith 
b^n  throwing  rocks,  and  they 
throwed  at  each  other  for  ever  so 
long.  Ibe  Smith  hit  him  a  few 
times;  I  don't  know  how  many 
times;  anyway,  the  last  time  he  hit 
him,  be  knoi(jced  him  down.  I 
guess  you  would  call  it  down — he 
was  down  on  his  all  fours.  Hol- 
comb  said,  "I'll  kill  you,  you  God 
damn  son  of  a  bitch,  if  I  have  to  kill 
you  from  the  bru^"  He  went  ap 
the  load. 

He  further  testified  that  the  "gun- 
shots did  not  seem  to  have  any  ef- 
fect on  deceased,  but  the  rocks  did," 
and  that  he  had  no  part  in  the  trag- 
edy except  to  dodge  one  rock  hurled 
by  deceased,  and  to  catch  Smith's 
Inrse  during  tiie  fight. 

On  cross-examination  he  said : 

Th^  went  to  fighting  and  fight- 
ing rough,  and  I  jost  set  there  and 
Itept  my  mouth  shut. 

Q.  When  you  went  away,  you  nev- 
er said  anything  about  this  to  any- 
body? 

A.  No,  sir. 

Q.  You  knew  the  condition  he  was 
in,  when  you  left  him? 

A.  No,  sir ;  I  didn^  know  he  was 
hnrt  like  he  was. 

Defendant  Smith  testified  sub- 
stantially the  same  as  Rozell,  and 
that  Rozell  took  no  part  in  the  diffi- 
culty. He  further  testified  that  he 
shot  at  deceased  six  or  seven  times, 
and  threw  six  or  seven  rocks  at  him 
and  hit  him  four  or  five  times,  after 
having  emptied  his  pistol;  that  the 
pistol  he  used  was  a  25-caIiber  and 
shot  a  steel- jacket  ball.  This  tes- 
timony furnished  a  material  contra- 
diction of  the  state's  testimony,  and 
the  utmost  that  could  be  said  con- 
cerning the  matter  is  that  it  present- 
ed a  jury  question  to  be  harmonized 
by  their  verdict. 

5.  Error  is  assigned  on  the  part 
of  the  court  for  that  he  excluded 
evidence  offered  by  defendants  tend- 
ing to  show  that  deceased  was  an 
infidel;  a  disbeliever  in  God  and  in 
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a  future  state  of  man.  That  ruling 

is  sought  to  be  sustained  here,  but 
the  authorities  cited  do  not,  in  our 
opinion,  reach  the  point  raised. 
Was  testimony  tending  to  show  that 
deceased  was  an  infidel,  a  disbeliev- 
er in  God  and  in  a  future  state  of 
man,  competent  to  affect  the  cred- 
ibilify  of  the  dying  declaration? 
When  a  dying  declaration  is  made 
and  proved  in  court,  its  credibility 
is  tendered,  and  the  defendant  has 
the  right  to  assault  it  by  any  avail- 
able legal  testimony  which  accom- 
plishes or  tends  to  accomplish  that 
purpose.  « 

In  Underbill,  on  Grim.  Ev.  pp. 
203-206,  If  110.  it  is  held  that  'the 
admission  of  a  dying  dedaroHon  in 
evidence  is  solely  for  the  determina- 
tion of  the  court,  in  the  absence  of 
the  jury,  sjid  after  its  admission  its 
weight  and  credibility  are  wholly 
for  the  jury/* 

It  is  laid  down  in  Wharton's 
Grim.  Ev.  vol.  1,  p.  506,  that 
fact  that  the  declarant  was  a  disbe- 
liever in  a  future  state  of  rewards 
and  punishments  may  be  used  to 
discredit  his  testimony." 

In  HiU  V.  State,  64  Miss.  431,  1 
So.  494,  it  was  held:  "Where,  in 
the  trial  of  a  case  of  homicide,  proof 
of  a  statement  made  by  the  deceased 
is  admitted  in  evidence  as  a  dying 
declaration  in  relation  to  the  killing, 
it  is  error  for  the  court  to  exclude 
testimony  offered  by  the  defendant, 
toith  the  view  of  detracting  from 
the  value  of  su^h  declaration,  to  the 
effect  that  the  deceased  had  in  his 
lifetime  often  said  *  that  there  was 
no  heU  or  hereafter,  and  all  the  pun- 
ishment a  man  got  was  in  this 
world:" 

In  4  Enc.  Ev.  p.  1014,  the  rule 
is  laid  down  that  "for  the  purpose 
of  affecting  the  credibility  of  the 
declaration,  it  is  competent  to  show 
that  the  declarant,  because  of  his 
want  of  religious  belief,  was  not  a 
person  of  such  character  as  w<is 
likely  to  be  impressed  with  a  reli- 
gious sense  of  his  approaching  dis- 
solution, and  that  consequently  no 
reliance  is  to  be  placed  upon  what 
he  said:'   1  R.  C.  L.  §  97,  p.  549. 
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In  GoodaU  t.  State,  1  Or.  333,  80 
Am.  Dec.  396,  it  was  held :  "Dying 
declarations  admitted  in  evidence 
may  be  discredited  by  showing  that 
the  deceased  was  a  disbeliever  in  a 
future  state  of  rewards  and  punish' 
ments'*   (Italics  ours.) 

We  hold  that  it  was  error  on 
-ai^r.«iti»«      ^  part  of  the  court 

Avtmm  «eelavm-      tO  CXClude  Said  tes- 

timony   from  the 

jury. 

6.  Defendants  complain  that  in- 
struction No.  4,  on  manslaughter,  is 
erroneous  because  it  singles  out  de- 
fendant Snitii  and  does  not  mention 
defendant  Rozell.  This  is  a  mistake 
on  the  part  of  defendants.  Both  of 
them  are  included  in  said  instruc- 
tion. It  reads:  "If  from  the  evi- 
dence in  this  case,  and  under  the  in- 
structions, you  find  and  believe  that 
in  the  county  of  Taney  and  state  of 
Missouri,  on  or  about  the  6th  day 
of  August,  1919,  the  defendants  in- 
tentionally did  shoot,  strike,  and 
mortally  wound  with  pistols  loaded 
with  gunpowder  and  leaden  balls, 
and  with  rocks  of  the  weight  of  2 
pounds,  and  that  said  Abner  Hol- 
comb  died  from  the  effects  of  such 
shooting,  striking,  and  wounding, 
and  that  defendants  were  so  far  un- 
der the  influence  of  a  passion  sud- 
denly aroused  by  said  Abner.  Hol- 
comb  as  to  make  them  incapable  of 
thinking  coolly  of  the  natural  con- 
sequences of  their  act,  then  you 
should  convict  defendants  of  man- 
slaughter in  the  fourth  degree,"  etc. 
(Italics  ours.) 

This  instruction  is  erroneous  for 
two  reasons:  (1)  It  does  not  submit 
to  the  jury  the  quw>  i- 
tion  of  an  assault 
having  been  com- 
mitted cn  deceased ; 
and  (2)  it  improperly  includes  de- 
fendant Rozell. 

The  instruction  on  self-defense, 
however,  was  limited  to  Hefe'^dant 
Smith,  and  properly  so.  RozeU  tes- 
tified that  he  had  nothing  wnatever 
to  do  with  the  diffictUty  in  which  the 
deceased  lost  his  life.  If  this  was 
true  (and  whether  true  or  not,  his 
testimony  bound  him  to  the  prop- 


■■flicieBeT* 


osition  that  it  was),  he  needed  no 
defense   except  to 
satisfactorily  show  of  iS^^uo* 
to  the  jury  that  he  -^S^ 
was  not  in  any  wise 
connected  with  the  assault  which 
resulted  in  the  death  of  deoeased. 

The  instruction  on  manslaughter 
was  error  because,  manifesUy,  if  he 
had  no  connection  wi&  said  diffi- 
culty, he  could  not  insist  by  instruc- 
tion to  the  jury  that  he  killed  or  aid- 
ed  in  killing  deceased  in  a  heat  of 
passion  suddenly  aroused  by  de- 
ceased. Nor  would  it  have  been 
proper  to  have  included  Rozell  in 
the  instruction  on  s^-defense.  An 
instruction  that  he  taUed  or  aided  in 
killing  deceased  intentionally,  but 
without  deliberation,  would  have 
been  in  the  very  teeth  of  his  own 
testimony  and  highly  improper. 
(Italics  ours.) 

7.  Defendants  complain  of  in- 
struction No.  10,  wlush  reads: 
"The  jury  are  instructed  that  in  law 
^t  is  the  same  offense  to  kill  a  bad 
man  as  it  is  to  kill  a  good  man,  and, 
although  the  jury  may  believe  from 
the  evidence  that  deceased  was  a  bad 
or  quarrelsome  man,  this  fact  alone 
will  not  justify  or  excuse  the  de- 
fendants for  the  killing  of  de- 
ceased." 

This  instruction  should  not  have 
been  given.  It  singles  out  as  influ- 
encing the  act  of  defendants  in  kill- 
ing the  deceased  one  item,— that  he 
was  bad  or  quarrelsome, — instead 
of  submitting  the  facts  upon  1^ 
feature,  as  a  whole. 
for  the  considera-  oae  uem  tov 
tion  of  the  jury.  It 
is  also  clearly  a  comment  on  the  tes- 
timony, and,  we  think,  reversible 
error. 

Aside  from  this  instruction  and 
the  one  on  manslaughter,  the  others 
given  fairly  cover  all  of  the  matters 
necessary  for  the  information  of  the 
jury,  and  there  was  no  error  in  re- 
fusing the  instructions  asked  by  de- 
fendants. 

For  the  errors  pointed  out,  the 
case  will  be  reversed  and  remanded 
for  a  new  trial. 

It  is  so  ordered. 

Railey  and  White,  CO.,  concur. 
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Per  Curiam: 

The  foregoing  opinion  of  Mozley, 
C  is  hereby  sidopted  as  the  opin- 
ioDof  the  court. 

AUeoncnr. 

At  hnpeaelunent  or  discrediting  of 
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dying  declarations  is  the  subject  of 
the  annotation  following  Lii»ell  v. 
Stats,  post,  411;  and  see  specifically 
snbd.  m.  g,  of  that  annotation  for  the 
question  considered  in  the  reported 
case  (State  v.  Rozell,  ante,  400)  as 
to  the  admissibility  for  that  purpose 
of  evidence  of  the  declarant's  un- 
belief in  God  and  a  future  state. 


HANEY  LIDDELU  FlfT.  hi  Err., 

V. 

STATE  OF  OKLAHOBIA. 

OMoftema  Criminal  Court  of  AppeaU'^WwewOter  19,  1990, 

i—  OUa.  Crim.  Rep.  — ,  198  Pac  62.) 

KridfeDce  —  conviction  of  felony  —  effect. 

1.  A  dying  declaration  may  be  discredited  by  showing  that  the  dec- 
isRint  has  been  convicted  of  a  felony  or  other  crime  involving  moral 
torpitode. 

[See  note  on  this  question  beginning  on  page  411.] 
Jamrs  —  summoning  —  prejudiced    victim  under  the  solemn  conviction  of 


ftfflcer. 

2.  It  is  essentia]  to  the  fair  and  im- 
partial administration  of  justice  that 
an  open  or  special  venire  of  jurors 
should  be  summoned  by  an  officer  who 
s  not  disqualified  by  reason  of  inter- 
est bias,  or  prejudice. 

[6ee  16  R.  a  L.  2S8.] 
—  Material  witness  in  case  —  bias. 

3.  Section  6848,  Revised  Laws  1910, 
authorizes  a  challenge  to  the  panel  of 
an  open  or  special  venire  of  jurors  on 
account  of  the  bias  of  the  officer  who 
snimnoned  such  jury,  upon  any 
ground  which  would  be  good  ground 
M  challen^  to  a  juror.  Held, 
that  where  the  sheriff  who  serves  an 
•pen  or  special  venire  of  jurors  is  a 
■atwial  witness  for  the  state,  and 
a  challenge  to  the  panel  of  such  open 
•r  special  venire  is  interi)(»ed  by  de- 
fendant on  such  ground,  it  is  revers- 
iUe  and  prejudicial  error  for  the  trial 
eoort  to  Overrule  such  challenge  in  a 
cause  where  a  substantial  defense  is 
■lade  to  the  charge. 

ESee  16  R.  C.  L.  240.] 

K^Wence  —  dyfaig  declaration. 

4.  Statements  of  material  facts 
•onceming  the  cause  and  circum- 
rtances  of  the  homicide,  made  by  the 

Headnotes  by  Uatbon,  J. 


impending  death,  are  properly  admit- 
ted as  a  dying  declaration. 

[See  1  R.  C.  L.  627,  637.] 
—  testimtMiy  at  examining  trlaL 

6.  Upon  proper  proof  of  a  sufficient 
predicate  therefor,  the  transcript  of 
the  testimony  of  a  witness  given  in 
the  examining  trial  may  be  read  ifl 
evidence  at  the  trial. 

[See  8  R.  C.  L.  214,  216.] 
Homicide  —  threats  —  justification. 

6.  An  instruction,  in  substance, 
that  "proof  of  communicated  and  un- 
communicated  threats  could  not  be 
considered  as  justifying  the  killing  on 
the  part  of  defendant,  unless  the 
threats  themselves  were  accompanied 
by  some  overt  act  or  demonstration  on 
the  part  of  deceased,"  is  disapproved. 
The  court  should  have  instructed  that 
neither  communicated  nor  uncom- 
municated  threats  would  tend  to  miti- 
gate or  justify  a  homicide,  unless  at 
the  time  of  the  killing  deceased  made 
some  demonstration  or  overt  act 
towards  defendant  which  evidenced 
an  intention  to  carry  such  threats  into 
immediate  execution,  because  in  a 
self-defense  case  the  jury  is  not  lim- 
ited, in  the  consideration  of  proof  of 
threats,  only  to  such  threats  as  were 
themselves    accompanied    by  s(»ne 
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overt  act  or  demonstration  of  hostil- 
ity, but  the  jury  may  consider  both 
communicated  and  uncommunicated 
threats,  which  are  made  by  deceased 
against  defendant  to  other  parties  for 
the  purpose  of  showing  the  condition 


of  deceased's  mind  with  reference  to 
his  feelings  towards  defendant,  and 
also  for  the  purpose  of  determining 
who  was  the  probable  aggressor  in  the 
difficulty. 

[See  18  R.  G.  L.  821.] 


Error  to  the  District  Court  for  Love  County  (Freeman,  J.)  to  review 
a  judgment  convicting  defendant  of  manslaughter  in  the  first  degree,  and 
sentencing  him  to  four  years'  imprisonment  in  the  state  penitentiary. 
Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Graham  &  Logsdon,  A.  E.    showing  the  conviction  of  deceased 


Waldon,  and  G.  H.  Calp  for  plaintiff 
in  error. 

Messrs.  S.  P.  Freeling,  Attorney 
General,  and  W.  C  Hall,  Assistant  At- 
torney General,  for  the  State: 

A  juror  is  not  disqualified  on  ac- 
count of  implied  bias  by  reason  of  be- 
ing a  witness  in  the  cause. 

Remer  v.  State,  3  Okla.  Grim.  Rep. 
707,  109  Pac.  247;  Stote  v.  Hall,  16 
S.  D.  6,  66  IjJRJl.  161,  91  N.  W.  326; 
State  v.  Hayes,  28  S.  D.  696,  122  N. 
W.  662. 

Testimony  of  witness  Junes  given 
at  the  former  trial  was  admissible. 

Hawkins  v.  United  States,  3  Okla. 
Grim.  Rep.  662,  108  Pac.  561;  Ed- 
wards V.  State,  9  Okla.  Grim.  Rep.  806, 
44  L.R.A.(N.S.)  701,  131  Pac.  966; 
Jeffries  v.  State,  18  Okla.  Grim.  Rep. 
146,  162  Pac.  1187. 

A  djring  declaration  by  the  victim 
pf  a  homicide  that  the  act  was  with- 
out provocation,  although  very  gen- 
eral, is  as  a  rule  admissible  as  the 
statement  of  a  collective  fact,  and  not 
a  mere  conclusion. 

Boyle  V.  State,  97  Ind.  322;  Darby 
V.  State,  79  Ga.  63,  3  S.  E.  663;  Sulli- 
van V.  State;  102  Ala.  185,  48  Am.  St 
Rep.  22,  15  So.  264;  State  v.  Saunders, 
14  Or.  300,  12  Pac.  441;  State  v.  Lee, 
58  S.  a  886,  86  S.  E.  706;  House  v. 
State,  94  Miss.  107,  27  L.R.A.(N.S.) 
840,  48  So.  8;  State  v..Gream,  48  Mont. 
47,  114  Pac.  608,  Ann.  Gas.  1912C, 
424;  SUte  v.  Williams,  168  N.  G.  191, 
83  S.  E.  714;  SUte  v.  Klute,  160  Iowa, 
170,  140  N.  W.  864;  Autrey  v.  State, 
190  Ala.  10,  67  So.  237;  Haney  v.  Com. 
12  Ky.  Ops.  207;  Pippen  v.  Com.  117 
Va.  919,  86  S.  E.  162;  Wright  v.  Com. 
109  Va.  847,  65  S.  E.  19 ;  State  v.  Black, 
42  La.  Ann.  861,  S  So.  694;  Payne  v. 
State,  61  Miss.  161,  4  Am.  Grim.  Rep. 
166. 

It  was  not  error  to  exclude  from  the 
proof  the  court  record  in  Texas, 


for  conducting  a  house  of  prostitu- 
tion, and  proof  that  deceased  had  an 
immoral  character. 

Lester  v.  State,  87  Fla.  882,  20  So. 
232;  State  v.  Yee  Gueng,  67  Or.  609, 
112  Pac.  424;  Carter  v.  Stote,  191  Ala. 
3,  67  So.  981;  SUte  v.  Tomassi,  75  N. 
J.  L.  7S9,  69  Atl.  214;  Thompson  v. 
State,  6  Okla.  Grim.  Rep.  61,  117  Pac. 
216;  State  v.  Long,  108  Kan.  302,  176 
Pac.  145;  SUte  v.  Hiers.  107  S.  G.  411, 
93  S.  E.  124;  Biddle  v.  State,  131  Ark. 
537,  199  S.  W.  913;  SUte  v.  Sella,  41 
Nev.  113,  168  Pac.  278;  Spannell  v. 
SUte,  83  Tex.  Grim.  Rep.  418,  2  A.L.R. 
693,  208  S.  W.  367. 

Even  positive  testimony  is  not  re- 
quired, if  a.  fact  in  issue  reasonably 
may  be  inferred  from  circumstances 
proved. 

Turner  v.  SUte.  188  6a.  808,  76  S.  E. 
349;  SUte  v.  Erie  R.  Co.  83  N.  J.  L. 
231,  84  Ati.  698;  Holmes  v.  State,  6 
Okla.  Grim.  Rep.  641,  119  Pac.  430, 
120  Pac,  800. 

Matson,  J.,  delivered  the  opinion 
of  the  ^urt: 

This  is  an  appeal  from  the  dis- 
trict court  of  Love  county,  wherein 
Haney  Liddell  was  convicted  of  the 
crime  of  manslaufi^ter  in  the  first 
degree,  and  sentenced  to  serve  a 
term  of  four  years  in  the  state  peni- 
tentiary, for  the  killing  of  one  T. 
M.  Boyd,  which  occurred  in  the 
town  of  Thackerville,  in  said  coun- 
ty, on  or  about  the  26th  day  of 
April,  1917.  In  view  of  the  dis- 
position made  of  this  appeal,  we 
deem  it  unnecessary  to  narrate  the 
facts  and  circumstances  surround- 
ing the  commission  of  this  alleged 
homicide. 

The  first  error  assigned  as  ground 
for  reversal  is  the  alleged  erroneous 
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action  of  the  trial  court  in  overrul- 
ing the  motion  of  defendant  to 
quash  the  special  venire  of  jurors 
sammoned  and  returned  for  jury 
service  by  F.  N.  Smith,  the  sheriff 
of  liOve  county,  Oklahoma,  who  was 
th^  and  there  a  material  witness 
for  the  state  in  the  trial  of  this 
cause,  and  whose  name  as  such  wit- 
ness was  indorsed  on  the  informa- 
tion. The  record  bearing  upon  this 
assignment  is  substantially  as  fol- 
lows: 

On  the  5th  day  of  November, 
1917,  the  trial  court  made  an  order 
directing  the  sheriff  of  Love  county 
to  summon  in  this  cause  a  special 
venire  of  forty  men  to  be  and  ap- 
pear before  the  court  on  November 
13,  1917,  at  the  hour  of  9  o'clock 
A.     for  the  reason  that  the  regular 
venire  of  jurors  drawn  for  that 
term  was  insufficient  for  the  pur- 
pose of  obtaining  a  jury  in  this 
cause.   Thereafter,  on  the  13th  of 
November,  1917,  this  cause  came  on 
regularly  for  trial,  with  all  the  nec- 
essary parties  present,  and  after 
both  sides  had  announced  ready  for 
trial,  the  selection  of  the  jury  to  try 
tile  cause  was  begun,  and  after  tl^ 
regular  panel  of  jurors  had  been  ex- 
hansfcedy  and  before  the  special  ven- 
ire of  forty  men  summoned  by  the 
sheriff  had  been  sworn,  counsel  for 
defendant  interposed  a  motion  in 
writing  to  quash  said  special  venire 
upon  two  grounds:    (1)  Because 
said  special  venire  was  summoned 
by  F.  N.  Smith,  sheriff  of  Love 
county,  the  said  F.  N.  Smith  being  a 
material  witness  for  the  state  in 
said  cause,  and  biased  and  preju- 
diced against  defendant;  (2)  be- 
cause the  said  venire  was  not  drawn 
from  the  body  of  the  county — the 
said  motion  being  duly  verified  by 
the  oath  of  defendant.  Counsel  for 
the  state  filed  an  answer  to  said  mo- 
tion, which  was,  in  substance,  as 
f(dlows:    (1)  The  state  of  Okla- 
homa admits  that  F.  N.  Smith  is  the 
sheriff  of  said  county,  and  is  a  wit- 
ness for  the  state,  and  did  serve 
said  process,  as  is  alleged  in  said 
motion.    (2)  The  state  denies  each 
and  every  other  allegation  contained 
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in  said  motion ;  the  said  luiswer  be- 
ing duly  verified  by  the  county  at- 
torney of  Love  county.  Whereupon 
the  trial  court,  after  considering  the 
motion  and  answer  thereto,  over- 
ruled the  said  motion,  to  which 
action  of  the  trial  court  counsel  for 
defendant  then  and  there  executed. 
Thereupon  the  special  venire  of 
forty  men  summoned  by  the  sheriff 
were  duly  sworn,  and  counsel  for 
defendant  further  objected  to  the 
calling  of  any  member  of  the  specisd 
venire  for  jury  service  in  the  cause 
for  the  same  reasons  and  objections 
urged  as  grounds  in  the  motion  to 
quash  the  panel,  which  general  ob- 
jection to  each  of  said  jurors  was 
overruled  by  the  court,  to  which  ac- 
tion counsel  for  defendant  excepted. 
Thereupon  the  selection  of  a  jury  to 
try  said  cause  was  proceeded  with, 
and  nine  members  of  the  said  spe- 
cial venire  served  by  the  sheriff  be- 
came jurors  and  sat  in  the  trial  of 
the  cause. 

The  question  here  presented  is 
not  one  of  first  Impression  in  this 
court.    In  the  case  of  Koontz  v. 
State,  10  Okla.  Grim.  Rep.  663,  139 
Pac.  842,  Ann.  Cas.  1916A,  689,  it 
is  held:   "It  is  es- 
sential to  the  fair 
and  impartial  ad-  JjS^Sj**** 
mlnislxation  of  jus- 
tice that  an  open  <»:  special  venire 
shall  be  summoned  by  an  officer  who 
is  not  disqualified  by  reason  of  in- 
terest, bias,  or  prejudice." 

Section  6848,  Revised  Laws 
1910,  provides :  "When  the  panel  is 
fcgrmed  from  persons  whose  names 
are  not  drawn  as  jurors,  a  challenge 
may  be  taken  to  the  panel  on  ac- 
count of  any  bias  of  the  officer  who 
summoned  them,  which  would  be 
good  ground  of  challenge  to  a  juror. 
Such  challenge  must  be  made  in  the 
same  form,  and  determined  in  the 
same  manner  as  if  made  to  a  juror." 

In  the  Koontz  Case,  construing  § 
5848,  it  is  said:  "The  language  of 
the  statute  is  so  plain  that  no  room 
is  left  for  interpretetion.  It  author- 
izes a  challenge  to  the  panel,  on 
account  of  the  bias  of  the  officer  who 
sunomoned  a  jury  on  an  open  or  spe^ 
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cial  venire,  upon  what  would  be 
good  ground  of  challenge  to  a  juror 
for  bias.  If,  then,  a  challenge  for 
cause  would  have  been  sustained 
against  a  person  called  as  a  juror 
because  he  was  a  material  witness 
for  the  state,  a  challenge  would  also 
lie  upon  the  same  ground  to  a  panel 
summoned  by  him." 

We  think  it  not  necessary  to  sup- 
port with  the  citation  of  authority 
the  proposition  that,  if  a  juror  was 
called  to  serve  in  the  trial  of  a  crim- 
inal case,  who  was  challenged  by 
defendant  upon  the  ground  that  he 
was  a  material  witness  for  the  state 
in  the  prosecution,  whose  name  was 
indorsed  upon  the  indictment  or  in- 
formation, and  that  fact  should  be 
admitted  by  the  county  attorney, 
and  the  challenge  to  such  a  juror 
should  be  overruled,  over  the  excep- 
tion of  defendant's  counsel,  and  said 
person  should  serve  as  a  juror  in 
the  trial  of  the  cause,  the  action  of 
the  trial  court  in  overruling  the 
challenge  and  permitting  the  said 
juror  to  serve  under  such  circum- 
stances would  be  clearly  prejudicial 
to  the  substantial  rights  of  defend- 
ant, and  such  action  of  the  trial 
court  would  be  reversible  error,  and 
not  harmless  in  any  cause  where  a 
subst^tial  defense  was  interposed 
to  the  charge.  It  is  absolutely  in- 
consistent with  the  administration 
of  justice  that  a  jury  composed  of 
witnesses  against  a  defendant  can 
render  a  fair  and  impartial  verdict. 
The  impartiality  of  the  jury  goes  to 
the  very  foundation  of  ttie  accused's 
liberty.  Without  an  Impartial  juiy, 
the  accused  cannot  be  accorded  that 
fair  trial  guaranteed  to  him  by  the 
Constitution  and  laws  of  this  state. 
It  requires  the  unanimous  consent 
of  the  jury  to  return  a  verdict  in  a 
felony  cause,  and  if  the  trial  court 
should  permit  a  witness  for  the  state 
to  sit  in  the  trial  of  one  charged  with 
a  felony,  there  could,  under  such 
circumstances,  be  no  fair  and  im- 
partial trial,  because  an  impartial 
jury  is  not  had  by  eleven  impartial 
men  and  one  shown  to  be  prejudiced 
against  the  defendant's  cause  by 
reason  of  knowledge  of  material 
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facts  against  him.  It  follows,  there- 
fore, that  if  a  witness  for  the  state 
may  not  serve  as  a  juror,  when  chal- 
lenged by  defendant,  such  a  wit- 
ness, by  reason  of  the  statute  above 
set  out,  cannot  serve  a  special  or 
open  venire  of  jurors  to  serve  in  the 
trial  of  a  criminal  cause  in  which  he 
is  a  witness,  and  that,  when  such 
fact  is  made  to  appear  to  the  trial 
court  upon  a  challenge  to  the  panel 
of  an  open  or  special  venire,  it 
would  be  a  denial  of  a  statutory 
right  and  safeguard  for  the  trial 
court  to  overrule  such  challenge. 

It  is  apparent' that  in  the  service 
of  an  open  or  special  venire  the  of- 
ficer would  have  the  power  to  exer- 
cise his  judgment  and  discretion  in 
the  service  and  summoning  of  such 
jurors,  and  the  fact  that  the  officer 
might  exercise  such  power  to  the 
detriment  of  defendant  is  a  suffi- 
cient reason  for  the  enactment  of  § 
6848,  supra.  Under  such  statute,  a 
witness  for  the  state  maj  not  serve 
an  open  or  special  venire  of  jurors, 
even  though  he  be  the  sheriff  of  the 
county,  and  a  special  or  open  venire 
served  by  such  a  disqualified  officer 
should  be  quashed  upon  proper  mo- 
tion.  Likewise  should  a  special  or 
open  venire,  served  by  a  witness  for 
defendant,  be  quashed  upon  proper 
motion  by  the  state.   This  has  be- 
come the  established  practice  in  this 
jurisdiction  since  the  rule  was  first 
announced  in  the  case  of  Eoontz  v. 
State,  supra;  the  opinion  in  that 
case  having  been  published  long  pri- 
or to  the  time  of  the  trial  of  this 
cause.  The  doctrine  established  in 
the  Koontz  Case  has  been  adhered 
to  in  the  recent  case  of  Shepherd  v. 
State,  17  Okla.  Crim.  Rep.  — ,  192 
Pac.  286,  and,  in  the  opinion  of  this 
court,  it  is  essential  to  the  fair  and 
impartial  adminiatration  of  justice 
that  an  open  or  special  venire  of 
jurors  must  be  summoned  by  one 
who  is  not  a  witness  against  the 
party  interposing  the  challenge  to 
such  a  panel,  and  where  a  substan- 
tial defense  is  made  to  the  charge, 
as  was  done  in  this  case,  it  is  revears- 
ible  and  prejudicial  error  to  over- 
rule a  challenge  by  defendant  to  the 
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panel  of  an  op^  or  special  venire 
served  by  an  officer  or  person  who 
is  a  witness  for  the  state. 

In  this  case  it  was  admitt^  in 
the  answer  to  the  motion  to-  quash 
the  pand  that  the  sheriff  who  served 
the  same  was  a  witness  for  the  state, 
and  the  record  shows  that  the  said 
officer's  name  was  indorsed  upon 
the  information  filed  in  this  cause, 
and  that  he  testified  as  a  witness  for 

wit-    %  J^^* .  in 
MM  iB  chief  and  m  rebut- 

tal.  For  the  rear 
sons  stated,  the  trial  conrt  erred,  to 
the  substantial  prejudice  of  defend- 
ant in  this  cause,  in  overruling  de- 
fendant's motion  to  quash  the  panel 
of  the  special  venire  of  jurors 
served  by  the  sheriff. 

The  deceased  signed  a  written 
dying  declaration,  portions  of  which 
ven  admitted  in  evidence  over  the 
objection  and  exception  of  defend- 
ant, and  it  is  contended  in  this  court 
that  the  trial  court  erred  in  admit- 
ting certain  portions  of  deceased's 
dying  declaration.  The  question  of 
the  admissibility  of  this  evidence  is 
a  matter  which  will  necessarily 
arise  upon  a  retrial  of  this  cause. 

"Dyhosr  declarations  are  state- 
ments of  material  facts  concerning 
the  cause  and  cir- 
KfiSTiSi"""  cumstances  of  the 
homicide,  made  by 
the  victim  under  the  solemn  convic- 
tion of  impending  death."  Adding- 
ton  V.  State,  8  Okla.  Crim.  Bep.  703, 
130  Pac  315. 

We  have  carefully  examined  the 
portions  of  the  dying  declaration 
admitted,  and,  under  the  definition 
of  dying  declarations  above  givrai^ 
the  conclusion  is  reached  that  l^e 
trial  court  committed  no  en^r 
Drejndidal  to  defendant  in  the  in- 
stant case  in  admitting  the  portions 
of  the  dying  declaration  of  which 
defendant  here  complains. 

During  the  progress  of  the  trial, 
defendant  offered  to  prove,  in  order 
to  affect  the  credibility  of  the  dying 
declaration  of  deceased,  that  de- 
ceased, about  one  year  previous  to 
ilia  death,  had  been  convicted  in  the 
county  court  of  Cook  county,  Texas, 
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of  the  crime  of  keeping  a  house  of 
ill  fame,  and  for  the  purpose  of  es- 
tablishing such  conviction  the  rec- 
ord thereof  was  offered  in  evidence, 
and  upon  objection  by  the  state  was 
excluded,  to  which  action  of  the  trial 
court  counsel  for  defend^t  then 
and  there  excepted.  We  think  that 
defendant  had  the  right  to  impeach 
or  discredit  the  dy- 
ing declaration,  by  ^SZZ^SSlit*' 
showmg  that  de- 
ceased had  been  convicted  of  a  fel- 
ony, or  of  a  misdemeanor  involving 
moral  turpitude,  and  that  the  record 
of  the  court  showing  such  convic- 
tion was  a  proper  method  of  proof 
thereof.  Professor  Wigmore,  in  his 
treatise  on  Evidence,  in  §  1446, 
states,  in  respect  to  dying  decima- 
tions, that  "the  declarant  is  open  to 
impeachment  and  discrediting  in 
the  same  way  as  other  witnesses, 
so  far  as  such  a  process  is  feasible," 
and,  further,  that  a  showing  of  con- 
viction of  crime  is  one  of  the  feas- 
ible methods  by  which  the  declarant 
may  be  impeached.  The  reason  for 
such  rule  seems  to  be  that  the  prdbf 
of  the  conviction  of  declarant  of 
such  a  crime,  by  producing  the  rec- 
ord thereof,  raises  no  collateral  is- 
sue of  fact,  and  presents  nothing  for 
further  inquiry;  the  record  of  con- 
viction being  conclusive  evidence  of 
guilt  of  tiie  offense.  In  the  case  of 
State  V.  Baldwin,  15  Wash.  15,  45 
Pac.  650,  Hie  supreme  court  of 
Washington  say:  "There  was 
some  testimony  to  show  that  the 
deceased  had  been  convicted  of  a 
felony,  and  appellants  contend  that 
for  this  reason  the  dying  declara- 
tion should  not  have  been  received, 
as  it  would  have  been  inadmissible 
under  the  common-law  rule.  But 
this  is  because  such  person  would 
not  have  been  a  competent  witness, 
if  alive.  In  this  state  the  statute 
has  changed  the  rule  (2  Hill's  Code, 
§  1647),  and  the  deceased  would 
have  been  a  competent  witness,  had 
he  been  living,  the  conviction  having 
been  for  stealing  cattle.  The  con- 
viction could  be  shown  for  the  pur- 
pose of  affecting  his  credibility.  As 
tile  statute  has  changed  the  rule  ad- 
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mittinsr  such  testimony  by  a  living 
witness,  the  same  results  should 
follow  as  to  a  dying  declaration,  for 
the  same  proof  of  conviction  can  be 
made  to  aif ect  the  credibility  of  the 
declaration,  and  it  was  done  in  this 
instance," 

A  conviction  of  keeping  a  house 
of  ill  fame  is  for  an  offense  involv- 
ing moral  turpitude,  and,  had  the 
declarant  been  living,  there  would 
have  been  no  question  about  the 
right  of  counsel  for  defendant  to 
cross-examine  him  relative  to  such 
a  conviction,  for  the  purpose  of  dis- 
crediting his  testimony,  and,  should 
such  conviction  be  <}enied,  evidence 
thereof  was  proper  by.  way  of  im- 
peachment. We  are  of  opinion, 
therefore,  that  the  trial  court  erred 
in  refusing  to  permit  defendant  in 
the  instant  case,  for  the  purpose  of 
affecting  the  credibility  of  the  dy- 
ing declaration,  to  show  that  de- 
ceased had  been  convicted  of  the 
crime  of  keeping  a  house  of  ill  ^ame 
in  the  state  of  Texas  about  one  year 
previous  to  his  death. 

It  is  also  contended  that  the  trial 
court  erred  in  permitting  the  state 
to  read  the  transcript  of  the  tes- 
timony of  G.  L.  James,  given  at  the 
examining  trial,  for  the  reason  that 
no  sufficient  predicate  of  absence 
from  the  jarisdiction  of  the  court 
was  laid  for  the  introduction  of  such 
evidence.  We  think  there  is  no 
merit  in  this  contention,  as  the  evi- 
dence clearly  showed  that  tie  wit- 
ness was  beyond  the  jurisdiction  of 
-t- fimo.7  «t  tJie  trial  court,  and 
had  been  absent 
from  the  state  for  a 
considerable  length  of  time,  and  that 
his  attendance  upon  the  court  could 
not  be  obtained  by  compulsory  proc- 
ess. 

Other  alleged  errors  are  relied  up- 
on as  grounds  for  the  reversal  of 

this  judgment,  particularly  certain 
paragraphs  of  the  court's  instruc- 
tions to  the  jury  relative  to  certain 
alleged  threats  made  upon  the  life 
of  defendant  by  deceased. 

Paragraph  7  is  open  to  the  crit- 
icism lodged  against  it  by  counsel 
for  defendant,  and  apparently  said 


paragraph  of  the  charge  conflicts 
with  other  portions  thereof  on  the 
subject  of.  communicated  and  us- 
communicated  threats,  and  the 
charge  as  a  whole,  therefore,  tended 
in  our  opinion  to  be  somewhat  con- 
fusing and  misleading.  Paragraph 
7  should  not  have  been  given  in  the 
form  it  was  read  to  the  jury.  In 
said  paragraph  the  trial  court  told 
the  jury  that  "proof  of  communi- 
cated and  uncommunicated  threats 
could  not  be  considered  as  justify- 
ing the  killing  on  the  part  of  de- 
fendant, unless,  the  threats  them- 
selves were  accompanied  by  some 
overt  act  or  demonstriation  on  the 
part  of  deceased." 

Apparently,  it  was  the  intention 
of  the  trial  court  to  tell  the  jury 
that  neither  communicated  nor  un- 
communicated threats  would  miti- 
gate or  justify  a  homicide,  unless  at 
the  time  of  the  killing  deceased 
made  some  demonstration  or  overt 
act  towards  defendant,  which  evi- 
denced an  intention  to  carry  such 
threats  into  execution.  The  instruc- 
tion as  given,  however,  would  tend 
to  limit  the  consideration  of  proof 
of  threats  only  to  threats  made 
directly  to  defendant  hims^,  and 
then  only  as  to  such  of  those  threats 
which  were  accompanied  by  some 
overt  act  or  demonstration  of  hos- 
tility. Apparently  such  is  not  tlte 
law,  but  the  ju^  Homiow— 
may  consider  both  threat- 
communicated  and  i"""**""- 
uncommunicated  threats,  which,  of 
course,  are  made  against  defendant 
to  other  parties,  for  the  purpose  of 
showing  the  condition  of  deceased's 
mind  with  reference  to  his  feelings 
toward  defendant,  and  also  for  the 
purpose  of  determining  who  was  the 
probable  aggressor  in  the  difficulty, 
where  the  plea  of  self-defense  is  in- 
terposed, and  there  is  evidence  rea- 
sonably tending  to  support  the  same. 

Other  matters  called  to  the  atten- 
tion of  the  court  in  the  brief  of 
counsel  representing  defendant,  and 
relied  upon  as  grounds  for  reversal, 
are  considered  to  be  witiiout  preju- 
dice to  the  substantial  rights  of 
defendant.  We  have  in  Uds  opin- 
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ion  covered  those  errors  committed 
the  trial  court  which  we  deem  to 
have  been  prejudicial  to  the  sub- 
stantia}  rights  of  defendant,  auffi- 
wsA  to  require  the  reversal  of  this 
jndgment  of  conviction;  also,  we 
have  treated  of  other  aUeged  errors, 
respectinsr  matters  of  procedure, 
which  are  likely  to  arise  upon  a  re- 
tritd  of  this  case. 

Upon  a  careful  consideration  of 
the  entire  record,  it  is  the  opinion 
of  the  court  that  the  judgment  of 
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conviction  of  manslaughter  ren- 
dered against  the  defendant,  Haney 
Liddell»  in  the  district  court  of  Love 
county,  in  which  the  defendant  was 
sentenced  to  serve  a  term  of  four 
years'  imprisonment  in  the  state 
penitentiary  for  the  killing  of  one  T. 
M.  Boyd,  be  reversed,  and  the  cause 
remanded  for  a  new  trial;  and  it  is 
80  ordered. 

Doyle,  P.  J.,  and  Armstrong,  J., 

concur. 


ANNOTATION. 
Imp— riling  or  dhcrediUng  dying  declarationi. 


L  Scope  and  introdnction,  411. 
B.  Why  dying  declarations  are  open  to 

impeachment,  412. 
n.  Grounds  ior  impeachins  dying  dec- 
larations: 
a.  DedaraafB  eoDviction  of  crime, 
413. 

K  Declarant  in  the  position  ol  an 
ac«Hnplice,  413. 
*   e.  Declarant's  bad  character,  414. 

d.  Declarant's  reputation  for  nn- 
tmtfaf  nlness  and  want  of  vera- 
city, 414. 

I.  Scope  and  Mroducttim, 

This  annotation  besrins  at  that  stage 
of  a  trial  of  one  accused  of  murder 
or  hcHnicide  when  the  dying  declara- 
tions of  the  victim  of  the  crime  re- 
specting its  circumatances  and  the 
idoitity  of  the  slayer,  uttered  under 
tte  shadow  of  death  and  when  all 
hope  of  recovny  had  been  abandoned, 
have  been  admitted  in  evidence 
against  the  prisoner. 

The  competency  of  dying  declara- 
tions as  evidence,  in  such  cases  and 
under  such  conditions,  has  been  as- 
Bomed,  and  the  proprie^  of  receiving 
them  In  evidence  has  not  been  ques- 
tioned. The  annotation,  in  conse- 
qaence,  includes  no  cases  concerned 
with  the  admissibility  of  dying  decla- 
rations in  evidence;  it  embraces  only 
eases  that  discussed  the  weight  and 
credibility  of  dying  declarations  al- 
ready put  in  evidence. 

The  limitation  stated  necessarily 
made  irrelevant  cases  that  involved 


Illtf-^ontinued. 

e.  Declarant's  moral  and  physical 

weakness,  414. 
1  Declarant's  mental  aberration, 
414. 

g.  Declarant's  unbelief  in  God  and 

a  future  state  of  rewards  and 
punishments,  415. 

h.  Declarant's  profanity,  417. 

L  Declarant's   contradictory,  con- 
flicting, and  inconsistent  state- 
ments respecting  the  crime  un- 
der  investigation,  417. 
IV.  Conclusion,  422. 

the  impeachment  of  the  deceased  as  a 
man  of  turbulent  and  violent  disposi- 
tion, who  had  threatened  the  accused's 
life,  unless  his  dying  declarations  had 
been  received  in  evidence. 

It  is  one  thing  to  impeach  a  dying 
declaration  actually  uttered  by  the 
deceased,  and  another  and  quite  a  dif- 
ferent thing  to  impeach  the  version 
of  such  declaration  given  by  the  liv- 
ing witness  to  it,  in  his  testimony. 
And  the  impeachment  of  the  declar- 
ant himself  is  a  very  different  thing 
from  the  impeachment  of  the  witness 
who  heard  and  repeats  on  oath  a  dying 
declaration.  The  deceased  may  be  un- 
worthy of  belief  and  his  hearer  of 
unassailable  veracity,  or  the  deceased 
may  be  truthful  and  his  hearer  may 
falsify  or  distort  his  language.  If 
the  witness  misstates  or  garbles  what 
the  deceased  said  in  the  face  of  death, 
the  true  and  c(H*rect  declaration  may 
be  proved.  And  either  the  deceased, 
or  his  witness,— or  both,  if  such  is  the 
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fact, — may  be  shown  to  be  of  bad 
character  for  truth  and  veracity,  or 
unworthy  of  belief  for  other  reasons. 

The  distinction  seems  obvious 
enough  between  impeaching  an  origi- 
nal declaration  of  the  deceased  who 
made  it  and  discrediting  the  subse- 
quent recital  of  it  on  the  witness 
stand  or  the  witness  who  testified  to 
it. 

Because  of  this  distinction,  there 
has  not  been  included  in  this  annota- 
tion any  case  in  which  the  accuracy  or 
truth  of  the  version  of  a  ^ng  decla- 
.  ration  repeated  on  the  witness  stand, 
or  the  veracity  and  credibility  of  the 
living  witness  who  testified  to  it,  was 
assailed. 

To  afford  the  student  who  may  be 
desirous  of  pursuing  this  branch  of 
the  subject  a  starting  point  for  his  in- 
vestigation, a  single  illustoitive  ease 
may  here  be  cited. 

In  State  v.  Fong  Loon  (1916)  29 
Idaho,  248,  LJI.A.1916F,  1198.  158 
Pac.  233,  the  defendant,  'a  Chinese, 
was  convicted  of  manslaughter  com- 
mitted in  a  fatal  affray  with  a  fellow 
countryman.  The  dying  declaration 
of  the  deceased,  made  in  his  own  lan- 
guage and  rendered  into  English  by  a 
Chinese  interpreter,  was  put  in  evi- 
dence by  the  prosecution  on  the  trial, 
against  the  objection  and  over  the 
exception  of  the  accused,  who  insisted 
that  it  was  inadmissible  because  not 
made  in  apprehension  of  certain 
death  and  after  the  declarant  had 
abandoned  all  hope  of  recovery.  After 
the  admission  of  the  declaration  the 
accused  attacked  its  credibilily,  and 
offered  to  prove  that  the  interpreting 
witness  was  incapable  of  truthfully 
and  correctly  rendering  into  the  En- 
glish language  the  dying  declaration 
he  attempted  to  translate,  and  incap- 
able of  correctly  repeating  and  under- 
standing it  in  the  original  Chinese, 
because  the  reporting  and  interpret- 
ing witness  was  so  addicted  to  the  use 
of  opium  and  other  destructive  drugs 
that  his  mind  was  weakened,  his 
memory  distorted,  and  his  mental  op- 
erations were  wholly  unreliable.  The 
trial  court  having  refused  to  allow 
the  defmdant  to  prove  this,  he  ex- 
cepted. 


The  reviewing  court  was  unaoi- 
mously  of  the  opinion  that  it  was 
error  to  admit  the  proffered  dying 
declaration,  as  it  clearly  appeared 
that  the  deceased  still  cherished  a 
hope  of  recovery  when  he  made  it, 
and,  with  one  dissent  from  a  member 
who  thought  the  statute  excluded 
such  method  of  impeaching  the  inter- 
preter, held  that  the  accused  had  a 
right  to  discredit  the  testimony  of  the 
witness  to  'the  English  meaning  and 
accuracy  of  the  dying  deciaratioa  in 
the  manner  offered. 

The  editor  of  English  Ruling  Gases, 
commenting  upon  the  case  of  Reg.  v. 
Bedingfield  (1879)  14  Cox,  C.  G.  341, 
11  Eng.  Rul.  Cas.  298,  in  which  C^ief 
Justice  Codcbum  ruled  out  evidence 
in  a  murder  trial  of  the  victim's  dy- 
ing declarations,  but  nevertheless 
brought  these  plainly  to  the  attention 
of  the  jatf  in  summing  up,  gjves  a 
synopsis  of  the  discussion  which  fol- 
lowed anent  the  soundness  of  tiiis 
ruling,  and  says  that  there  was  a 
strong  movement  in  favor  of  the  pris- 
oner on  the  ground  that  the  dying 
declaration  might  have  been  in  his 
favor,  or  have  been  proven  false,  and 
that  such  movement  might  have  suc- 
ceeded, had  the  circumstances  been 
less  conclusive  of  the  accused's  guilt 

//.  Whp  dtfing  dedarottons  are  open  f 

impeachment. 

According  to  Lord  Halsbury  (9 
Laws  of  England,  384,  title  Crim. 
Law  &  Proc.  pt  6,  subsec  4),  the  cred- 
ibility of  any  witness  in  a  criminal 
trial  who  gives  evidence  to  the  facts, 
either  for  the  prosecution  or  defense, 
is  material  to  the  issue.  He  has  cited 
Reg.  V.  Baker  [1895]  1  Q.  B.  (Eng.) 
797,  in  support  of  the  statement. 

Now  dying  declarations  admitted  itt 
evidence  in  trials  for  homicide  are 
esteemed  as  testimony  of  the  decedent, 
and  classed  witit  testimony  given  un- 
der oath  1^  living  witnesses  in  open 
court. 

These  declarations,  say  the  authori- 
ties, may  be  contradicted  in  the  same 
manner  as  other  testimony.  They 
may  be  discredited  Just  as  if  the  de- 
ceased was  a  living  witness  testifying 
orally  to  tibeir  content    They  are 
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Kim  to  iimteachment  in  any  way  in 
which  Us  teatiinoiiy  could  have  been 
impeached  if  he  bad  lived  and  testl- 

Ited  under  oath.  Their  credibility  is 
sDbject  to  the  same  attacks  and  is  de- 
tennined  by  the  same  rules  that  ap- 
ply to  other  testimony.  And  the  de- 
(kraut  may  be  impeached  in  any  way 
that  the  law  authorizes  a  living  wit- 
ness to  be  impeached.  .  In  short*  dy- 
ing declarations  are  no  more  sacred 
^nst  attack  than  is  otiier  testi- 
mony; the  declarant  is  no  more  im- 
nnne  than  a  living  witness  from  im- 
peachmmt 

United  States.  —  Carver  v.  United 
States  (1897)  164  U.  S.  694,  41  L.  ed. 
«02, 17  Sap.  Ct.  Rep.  228. 

AhbanuL— Carter  v.  State  (1916) 
m  Ala.  8.  67  So.  981. 

California.  —  People  v.  Lawrence 
(1S63)  21  Cal.  368. 

Florida.— Lester  v.  State  (1896)  37 
Ra.  382.  20  So.  232. 

Georgia.— BatUe  v.  State  (1884)  74 
Ga.  101;  Hall  v.  State  (1906)  124  Ga. 
ft  1,  52  S.  E.  891;  Robinson  v.  State 
(1912)  10  Ga.  App.  462,  78  S.  E.  622. 

Inni^tate  v.  Elliott  (1877)  46 
lova,  486,  2  Am.  Crim.  Rep.  822. 

Hissiasippl.  —  Gambrell  v.  State 
(1908)  92  Miss,  728.  17  L.R,A.(N.S.) 
291. 181  Am.  St.  Rep.  649,  46  So.  1S8, 
16  Ann.  Gas.  147. 

HisBoori.— State  v.  Dipley  (1912) 
242  Uo.  461,  147  S.  W.  111. 

And  see  note  to  Rear.  v.  Da^dson 
(1897)  1  CaiL  Crim.  Cas.  861. 

ill.  Orvuftda  for  impeodhing  dying  dee- 
lopottofu. 

BeelaranVm  eonuioUon  of  ortme. 

The  court  in  Lidd^l  v.  State  (re- 
ported herewith)  ante,  405,  is  in 
harmony  with  the  authorities  in  hold- 
ing that  a  defendant  on  trial  for  hom- 
icide has  a  right  to  impeach  or  dis- 
cvedit  the  dying  declaration  of  the 
victim  of  the  crime,  admitted  in  evi- 
dence for  the  prosecution,  by  showing 
that  the  deceased  had  been  convicted 
of  a  felony  or  misdemeanor  involving 
moral  tnrpitade,  and  to  introduce  In 
eriduee  the  record  of  the  conviction 
for  that  purpose. 

A  convict  has  always  been  regarded 


in  the  law  as  disqualified  to  testify  as 
a  witness  in  a  court  of  justice.  It  was 
early  held  in  England  that  the  decla- 
rations of  a  coifvicted  felon  on  the 
eve  of  his  execution  were  not  admis- 
sible in  evidence  in  a  later  trial  of  an- 
other criminal,  as  dying  declarations, 
because  that,  being  attainted,  the 
declarant's  testimony  had  he  been 
alive  and  offered  as  a  witness  on  oath, 
would  have  been  incompetent.  Rex  v. 
Drummond  (1784)  1  Leach,  C.  L. 
(Eng.)  337,  1  East.  P.  C.  363,  note. 

In  a  jurisdiction  where  the  common 
law,  which  rendered  a  person  convict- 
ed of  a  felony  incompetent  to  testify 
as  a  witness  in  a  trial,  has  been  abro> 
gated  by  statute,  the  dying  declara- 
tions of  the  victim  of  a  homicide,  ac- 
cusing a  prisoner  of  killing  him,  can- 
not be  excluded  from  evidence  on  the 
ground  that  the  deceased  was  a  con- 
victed and  unpardoned  felon,  because, 
notwithstanding  his  conviction,  he 
would  have  been,  if  living,  a  compe- 
tent witness  to  testify  to  the  content 
of  such  declarations;  but  as  it  may  be 
shown,  to  affect  the  credibility  of  a 
living  witness,  that  he  is,  an  unpar- 
doned convict,  the  like  proof  may  be 
made  concerning  the  deceased,  to  im- 
peach his  dying  declaration.  State  v. 
Baldwin  (1896)  16  Wash.  16,  46  Pac. 
660. 

It  is  competent  for  a  defendant  on 
trial  for  murder  to  impeach  and  dis- 
credit the  dying  declaration  of  the 
deceased  by  legal  proof  (if  he  is  able 
to  produce  it)  that  the  declarant  had 
been  convicted  in  another  state,  in  a 
police  court,  of  a  criminal  offense  (in 
the  instant  case,  cruelty  to  animals). 
State  v.  Dipley  (1912)  242  Ho.  461, 
147  S.  W.  IIL 

b.  Declarant  In  fhm  poMUen  of  an  aeeom- 

pUee. 

On  the  trial  of  a  man  for  producing 
a  criminal  abortion,  the  accused  is  en- 
titled to,  and  it  is  prejudicial  error 
for  the  trial  court  to  refuse,  an  in- 
struction to  the  jury,  on  his  request, 
to  the  effect  that  in  determining  the 
weight  and  credibility  of  the  dying 
declarations  of  the  deceased,  admit- 
ted in  evidence  against  him,  the  jury 
should  consider  the  fact  that  the  dece- 
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dent,  by  her  own  admission,  herself 
used  upon  her  person  the  lethal  in- 
strument in  order  to  induce  a  miscar- 
riage, since,  while  the  deceased  could 
not  technically  be  classed  as  an  ac- 
complice, nevertheless  the  moral 
quality  of  her  act  and  her  participa- 
tion in  the  offense  were  such  as  to 
affect  her  credibility  in  the  same  way. 
Seifert  v.  State  (1902)  160  Ind.  464, 
98  Am.  St.  Rep.  349.  67  N.  £.  100. 

c.  Declarant's  bad  character. 

It  has  been  asserted  in  several 
cases  that  dying  declarations  admit- 
ted in  evidence  in  homicide  cases  may 
be  discredited,  by  proof  that  the 
character  of  the  deceased  was  bad. 
Carver  v.  United  States  (1897)  164  U. 
S.  694,  41  L.  ed.  602,  17  Sup.  Gt.  Rep. 
228;  Redd  v.  State  (1896)  99  Ga.  210, 
25  S.  E.  268;  Hall  v.  State  (1906)  124 
Ga.  651.  62  S.  E.  891;  Robinson  v. 
State  (1912)  10  Ga.  App.  462,  73  S.  E. 
622;  State  v.  Reed  (1913)  250  Mo.  379, 
157  S.  W.  816. 

This  view  was  accepted  by  the  an- 
notator  of  the  case  of  Re^.  v.  David- 
son (1897)  1  Can.  Crim.  Cas.  S61. 
And  it  has  been  said  to  have  been  the 
rule  at  common  law.  Battle  v.  State 
(1884)  74  Ga.  101. 

The  proposition  has  not,  however, 
commanded  unanimous  assent  from 
all  courts. 

In  one  modem  case  it  was  held  that 
evidence  that  the  victim  of  a  homi- 
cide, whose  dying  declsrations  were 
admitted  on  the  trial  of  his  alleged 
slayer,  bore  a  general  bad  character, 
was  immaterial  on  the  question  of  the 
truth  of  such  declarations  and  did  not 
affect  the  declarant's  veraci^,  and, 
therefore,  was  inadmissible.  State  v. 
Tomassi  (1908)  76  N.  J.  L.  739,  69 
Atl.  214. 

d.  D«olaranPa  reputtMon  for  wntruChful* 

ness  and  want  of  veracUif. 

The  courts  and  jurists  who  have 
spoken  on  the  subject  have  been  un- 
animous in  the  opinion  that  proof 
that  the  victim  of  a  homicide  bore  so 
bad  a  reputation  -for  truth  and  verac- 
ity as  to  render  him  unworthy  of  be- 
lief in  a  court  of  justice  is  competent 
and  admissible  to  impeach  his  dying 


declarations.  Carter  v.  State  (1916) 
191  Ala.  3,  67  So.  981;  Lester  v.  State 
(1896)  37  Fla.  382,  20  So.  232;  BatUe 
V.  State  (1884)  74  Ga.  101 ;  Redd  v. 
State  (1896)  99  Ga.210.25  S.  E.  268; 
State  V.  Burt  (1889)  41  La.  Ann.  787, 
6  L.R.A.  79.  6  So.  631;  State  v. 
Tomassi  (1908)  76  N.  J.  L.  739.  69 
Atl.  214;  State  v.  Thomason  (1864) 
46  N.  C.  (1  Jones,  L.)  274.* 

Mr.  Bishop,  in  his  treatise  on 
criminal  procedure  (1  Crim.  Proc.  § 
1209),  has  expressed  the  same  opin- 
ion, and  the  Louisiana  supreme 
court,  in  State  v.  Burt  (1889)  41  La. 
Ann.  787,  6  L.RA.-79,  6  So.  631,  su- 
pra, quoted  him  with  approval. 

e.  Dectarant'a  moral  and  phyaleal  wmIc- 
neaa. 

A  dying  declaration  of  the  victim  <^ 
a  homicide  containing  nothing  relat- 
ing to  the  infidelity  of  the  accused's 
wife  is  not  open  to  impeachment  hy 
testimony  as  to  his  acknowledgment 
of  having  had  illicit  relations  with 
her.  Land  v.  SUte  (1912)  11  Ga. 
App.  761,  76  S.  E.  78. 

In  State  v.  Thawley  (1845)  4  Harr. 
(Del.)  562,  where  defendant  was  ac- 
quitted, a  majority  of  the  court  was 
apparently  of  the  opinion  that  the 
credibility  of  dying  declarations  in  a 
homicide  case  might  be  open  to  at- 
tack by  proof  as  to  the  condition  of 
the  deceased  at  the  time  they  were 
made,  in  connection  with  testimony 
respecting  his  intemperate  habits  and 
low  state  of  health. 

f.  Daelarant'a  mental  aberration. 

The  credibility  of  the  dying  decla- 
rations of  the  victim  of  a  homicide 
identifying  the  prisoner  as  his  slayer, 
admitted  in  evidence  in  a  murder 
^al,  may  be  assailed  by  proof  that 
the  deceased  met  and  talked  with  peo- 
ple with  whom  he  was  well  acquaint- 
ed, and  mistook  them  at  the  time  for 
others  not  resembling  them,  and  that 
he  habitually  was  mistaken  in  this 
way.  Com.  v.- Cooper  (1862)  5  Alien 
(Mass.)  495,  81  Am.  Dec.  762. 

Evidence  that  a  hjrpodermic  injec- 
tion of  morphia  was  administered  to 
the  victim  of  a  homicide  *n  the  morn- 
ing that  he  made  a  dying  declaration 
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will  not  overcome  testimony  by  a 
number  of  witnesses  that  his  mind 
was  perfectly  clear  when  he  made 
such  declaration.  People  v.  White 
(1911)  251  IlL  67,  95  N.  E.  1036. 

g.  De^arant's  tmbeUef  in  God  OMd  a  fu- 
iun  fiats  of  reward*  and  puniahmentB. 

The  disbelief  of  the  deceased  in  ac- 
countabilify  after  death  for  deeds 
done  in  the  body,  and  in  a  future  state 
of  rewards  and  punishments,  im- 
peaches dying  declarations,  and  im- 
pairs, if  not  destroys,  their  value  as 
evidence,  according  to  several  de- 
cisions. Carver  v.  United  States 
(1897)  164  0.  S.  694.  41 1:  ed.  602,  17 
Sap.  Ct  Rep.  228;  Lambeth  v.  State 
(1852)  23  Miss.  322;  Donnelly  v.Sta<te 
(1857)  26  N.  J.  L.  463,  affirmed  in 
(1857)  26  N.  J.  L.  601;  Goodall  v. 
State  (1861)  1  Or.  S33,  80  Am.  Dec. 
396. 

And  see  note  to  Reg.  v.  Davidson 
(1897)  1  Can.  Crim.  Cas.  3&1. 

A  conrt  will  not  presume  a  disbe- 
lief of  a  declarant  in  a  state  of  re- 
wards and  punishments  after  death  In 
order  to  exclude  dying  declarations 
from,  or  to  impeach  them  after  ad- 
mission in  evidence.  Donnelly  v. 
State  (1857)  26  N.  J.  L.  463,  affirmed 
in  (1857)  26  N.  J.  L.  601,  supra. 

And  this  is  so  even  where  the  dying 
declarant  was  not  a  Christian  believ- 
er, but  a  heathen  of  an  alien  race. 
People  v.  Lim  Foon  (1915)  29  CaL 
App.  270,  155  Pac.  477. 

U,  said  the  court  in  the  latter  case 
anent  this  subject,  it  should  appear 
that  the  victim  of  a  homicide  whose 
dying  declarations  were  admitted  in 
evidence  on  the  .trial  of  his  accused 
slayer,  "was  wholly  obtuse  to  reli- 
gious convictions,  and  that  he  enter- 
tained complete  disbelief  in  a  future 
spiritual  existence,  or  -had  no  regard 
whatsoever  for  the  theory  of  rewards 
and  punishments  in  the  hereafter,  his 
statement  in  extremis  would  not  be 
supported  by  those  considerations 
which  may  naturally  be  supposed  to 
exercise  an  overruling  influence  upon 
the  minds  of  men  in  such  circum- 
stances; and  in  such  case,  even  if, 
nevertheless,  the  competency  of  the 
declaration  as  evidence  would  not  be 


destroyed,  the  credibility  of  it  would 
be  greatly  impaired,  and  when  given 
under  such  circumstances  it  should 
never  be  submitted  to  a  jury  unac- 
companied by  an  explicit  admonition 
that  it  should  be  viewed  with  great 
caution."  Ibid. 

In  a  very  similar  case,  another 
court,  when  reversing  for  different 
reasons  a  conviction  of  manslaughter, 
said:  "No  error  was  committed  in 
refusing  a  requested  instruction  to 
the  effect  that  the  jury  could  take  into 
consideration  as  affecting  his  credi- 
bility the  fact,  if  established  to  its 
satisfaction,  that  the  deceased  did 
not  believe  in  future  rewards  and 
punishments  at  the  time  of  making  his 
dying  statement.  Had  the  declarant 
lived  and  taken  the  witness  stand  ^is 
objection  would  not  have  been  ten- 
able, and,  since  dying  declarations 
are  admitted  only  on  account  of  the 
exigracies  of  tiie  occasion,  so  often 
discussed  and  so  well  understood,  no 
reason  exists  in  such  a  case  for  rely- 
ing on  any  certain  belief  with  refer- 
ence to  a  future  life,  its  rewards,  or 
punishments,  any  more  than  could  be 
urged  against  a  witness  testi^ng  in 
the  presence  of  a  jury.  Efvery  witness 
is  presumed  to  speak  the  truth,  and 
under  the  law  the  statements  of  a 
person  made  with  full  knowledge  of 
impending  death  are  entitled  to  the 
same  presumption.  The  natural  in- 
clination of  every  sane  person  is  to 
speak  the  truth  on  all  occasions,  ex- 
ceptions thereto  existing  only  by  rea- 
son of  some  motive  tiierefor.  Testi- 
mony relative  to  dying  declarations  is 
admitted  to  show  a  motive  for  false 
statements;  for  example,  such  cir- 
cumstances surrounding  the  last 
statements  as  may  indicate  a  spirit  of 
revenge  or  otherwise,  a  lack  of  abil- 
ity to  distinguish  between  persons  or 
things,  or  incidents  or  statements 
tending  to  disclose  doubts  in  the  mind 
of  the  declarant  as  to  whether  death 
is  near  at  hand,  are  admissible;  but 
a  religious  belief,  or  want  thereof,  or 
lack  of  confidence  in  future  rewards 
or  punishments,  as  the  case  may  be, 
is  not  an  adequate  basis  for  that  pur- 
pose. State  v.  Yee  Gueng  (1910)  67 
Or.  509.  112  Pac.  424. 
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In  England,  it  has  twice  been  held 

a  prerequisite  to  admitting  dying  dec- 
larations in  evidence  in  homicide 
cases  that  the  deceased  should  have 
had  a  sense  of  religious  responsibil- 
ity. Rex  V.  Pike  (1829)  3  Car.  &  P. 
(Eng.)  698;  Reg.  v.  Perkins  (1840)  9 
Car.  &  P.  (Eng.)  396,  2  Moody,  C.  C 
185. 

The  courts  in  the  United  States 
hold  otherwise. 

It  is  not  a  condition  precedent  to 
admitting  in  evidence  a  dying  dec- 
laration that  it  shall  be  made  to  ap- 
pear that  the  deceased  believed  in  a 
Supreme  Being  and  a  future  state  of 
rewards  and  punishments.  State  v. 
Hood  (1907)  63  W.  Va.  182,  15  L.R.A. 
(N.S.)  448,  129  Am.  St.  Rep.  964,  59 
S.  E.  971. 

That  question,  however,  as  distin- 
guished from  the  question  of  the  ad- 
missibility of  evidence  of  lack  of  re- 
ligious responsibility  for  the  purpose 
of  impeaching  dying  declarations 
which  have  been  recelTed  in  evidence, 
is  not  within  the  scope  of  the  anno- 
tation. 

In  a  trial  for  homicide  in  which  the 
dying  declarations  of  the  deceased  are 
offered  in  evidence,  it  is  not  compe- 
tent for  the  accused  to  prove,  in  or- 
der to  prevent  their  admission,  that 
the  declarant  was  a  materialist  who 
believed  there  was  no  God  or  future 
conscious  existence,  but  when  the  dy- 
ing declarations  have  been  received  in 
evidence,  the  defendant  is  at  liberty 
to  prove  that  the  deceased  was  of 
such  a  character  as  to  be  unlikely  to 
be  impressed  religiously  with  a  sense 
of  impending  death,  and  that  his 
ing  utterances  were  unreliable.  State 
V.  Elliott  (1877)  45  Iowa,  486,  20  Am. 
Crim.  Rep.  322. 

In  such  a  case,  the  prisoner  is  en- 
titled to  prove  the  facts  respecting 
the  disbelief  of  the  deceased  in  God 
and  a  future  state,  to  affect  the  cred- 
ibility of  his  dying  declarations,  and 
when  the  court  refuses  to  allow  evi- 
dence  of  such  facts  to  come  in  for 
that  purpose  it  commits  prejudicial 
error.  Ibid. 

It  is  prejudicial  error  in  the  court 
in  a  trial  for  homicide,  after  admit- 
ting the  dying  declarations  of  the  de- 


ceased against  the  accused,  to  refuse 
to  receive  testimony  offered  by  de- 
fendant tending  to  prove  that  the 
deceased  disbelieved  in  God  and  in  a 
future  state  of  man  beyond  death. 
State  v.  Romj.  (reported  herewith) 
ante,  400. 

It  is  prejudicial  error  to  exclude, 
on  a  trial  for  homicide  in  whii^  tiie 
dying  declarations  of  the  deceased 
have  been  admitted  in  evidence 
against  the  accused,  proffered  proof 
that  the  declarant  was  an  infidel  who 
boasted  of  his  disbelief  in  God  and 
the  devil,  regardless  of  the  time  when 
such  a  state  of  mind  existed.  Gam- 
brell  V.  State  (1908)  92  Miss.  728,  17 
L.R.A.(N.S.)  291,  131  Am.  St  Rep. 
649.  46  So.  138,  16  Ann.  Caa.  147. 

In  affirming  a  judgment  of  convic- 
tion of  manslaughter  where  the  appel-' 
lant  alleged  error  in  the  refusal  of 
the  trial  court  to  allow  him  to  prove, 
as  an  impeachment  of  the  dying  dec- 
larations of  the  deceased  which  had 
been  admitted  in  evidence,  that  in  his , 
lifetime  'the  deceased  had  often  stated 
that  there  was  no  hell  or  hereafter, 
and  that  all  the  punishment  a  man  got 
he  got  in  this  world,  the  Mississippi 
supreme  court  said :  "We  are  clearly 
of  the  opinion  that  the  court  erred  in 
not  permitting  the  testimony  to  show 
that  [deceased's]  religious  belief  was 
such  as  to  detract  from  the  value  of 
his  dying  declarations;"  but.  as  the 
vevdict  is  one  of  which  the  appellant 
cannot  complain  in  view  of  his  own 
testimony,  we  do  not  regard  the  errors 
as  entitiing  him  to  a  new  trial.  Hill 
V.  State  (1886)  64  Miss.  431, 1  So.  494. 

A  motion  for  a  new  trial  in  a  homi- 
cide case,  on  the  ground  thiat  the  de- 
ceased, whose  dying  declarations  had 
been  received  in  evidence  without  an 
exception  by  defendant's  counsel,  was 
a  skeptic,  an  infidel,  an  unbeliever 
without  a  sense  of  accountability  to 
his  Craator,  was  denied  in  part  be- 
cause no  diligence  before  or  during 
the  trial  to  ascertain  his  religioas 
opinions  had  been  used,  and  in  part 
because  it  was  not  shown  that  he  dis- 
believed in  the  existence  of  God  and 
a  future  state  of  rewards  and  punish- 
ments, but  only  that  he  was  irreli- 
gious, and  thought  all  the'  modem 
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religions  were  humbugs.  Hartigan 
Territory  (1874)  1  Wash.  Terr.  448. 

h.  DecUirtnU't  profanity. 

The  fact  that  the  deceased  used  pro- 
fane language  both  before  and  after 
making  the  dying  declarations  put  in 
evidence  by  the  prosecution  in  a  trial 
for  homicide  does  not,  according  to 
«ie  decision,  constitute  an  impeach- 
ment of  such  declarations — certainly 
not  to  the  extent  of  rendering  them 
inadmissible.  Kirby  v.  State  (1907) 
151  Ahu  66,  44  So.  38. 

It  is  none  the  less  true  that  dying 
declarations  of  the  deceased,  acbnit- 
ted  in  evidence  in  a  trial  for  homi- 
cide, suffer  in  weight  and  credibility 
with  the  jury  when  it  is  shown  that 
the  declarant  was  of  a  wicked  char- 
acter, blasphemous  of  speech,  and 
wantonly  disregardful  of  the  laws  of 
God.  Nesbit  t.  SUte  (1871)  43  Ga. 
2S8. 

And  it  ia  prejudicial  error  in  a  trial 
coart  to  exclude  evidence  offered  by 
flie  accused  in  a  trial  for  homicide 
that  immediately  before  making  the 
<tying  declarations  admitted  in  evi- 
dence, the  deceased  was  in  a  reckless 
and  irreverent  frame  of  mind  and 
used  profane  language,  for  such 
faets  tend  to  impair  the  evidential 
ralae  and  credibility  of  the  declara- 
tions. Tracy  v.  People  (1880)  97  lU. 
101. 

L  JleBlannif*  eontradletoiyf  eonfltcttng, 
Md  teeofWisCent  Ktatementt  respecting 
tk»  ertme  under  inveatioaUon, 

The  conzts  have  differed  widely 
over  the  question  of  whether  or  not 
tiie  dying  declarations  of  the  victim 
of  a  homicide,  when  put  in  evidence 
on  the  trial  of  his  accused  slayer,  may 
be  inqMsached  by  proof  that  the  de- 
ceased had  made  other  statements  in- 
consistent with  or  contradicting  such 
declarations. 

There  are  decisions  both  affirmative 
and  negative,  the  greater  number  be- 
in;  on  the  former  side. 

In  sundiy  cases,  as  the  citations  im- 
mediately following  attest,  it  has  been 
held  that  the  dying  declarations  of 
the  victim  of  a  homicide,  if  admitted 
in  evidence  on  the  trial  of  oae  accused 
16  AJJU-27. 


of  killing  him,  cannot  be  impeached 
by  proof  that  the  deceased  made  other 
statements  contradictory  to,  or  in  con- 
flict and  inconsistent  with,  such  deb- 
laratdons.  These  cases  hold  ^uch 
statements  incompetent.  Maine  v. 
People  (1876)  9  Hun  (N.  Y.)  118; 
Wroe  T.  State  (1870)  20  Ohio  St  460; 
State  V.  Taylor  (1900)  66  S.  C.  360,  S4 
S.  E.  939;  State  v.  Stuckey  (1900)  66 
S.  C.  676,  S6  S.  E.  268;  State  v.  Mills 
(1908)  79  S.  C  187,  60  S.  E.  664;  State 
V.  Brown  (1917)  108  &  C  490,  96  S.  E. 
61. 

These  cases  hark  back  to  Wroe  v. 
State  (1870)  20  Ohio  St  460,  supra, 
in  which  the  Ohio  supreme  court  held 
inadmissible  statements  made  by  de- 
ceased at  another  time  and  occasion, 
when  not  in  extremis,  which  were  in 
conflict  with  his  dying  declarations, 
chiefly  on  the  ground  that  no  predi- 
cate had  been  laid  by  calling  atten- 
tion to  the  inconsistent  statenmtts,  a* 
the  rules  of  evidence  required  when 
living  witnesses  were  sought  to  b« 
thus  discredited. 

The  United  States  Supreme  Court 
afterwards  pronounced  this  case  con* 
trary  to  the  weight  of  authority,  and 
adopted  the  contrary  doctrine.  Car- 
ver V.  United  Stotes  (1897)  164  U.  S, 
694,  41  L.  ed.  602,  17  Sup.  Ct  Rep. 
228. 

The  New  York  case  of  Maine  v. 
People  (N.  Y.)  supra,  followed  and 
rested  upon  the  authority  of  Wroe  v. 
State  (Ohio)  supra.  In  that  caaethe 
defendant  was  accused  of  causing  th» 
death  of  a  woman  by  a  criminal  aborw 
tion,  and  her  statements  attesting  his 
innocence,  made  at  a  time  when  she 
was  not  moribund  and  which  were  no 
part  of  the  res  gestte,  were  held  inad- 
missible by  way  of  impeaching  her 
declarations  in  extremis  accusing  d^ 
fendant  of  acts  which  brought  about 
her  death.  To  support  that  conclu- 
sion the  court  there  reasoned  as  fol^ 
lows:  At  various  times  during  the 
progress  of  the  trial,  it  said  in  its 
opinion  affirming  defendant's  convic- 
tion, the  plaintiff  in  error  offered  to 
prove  declarations  of  the  deceased, 
not  in  extremis,  by  way  of  contradic- 
tion of  her  dying  declarations.  Such 
evidence  was  rejected  and  eacceptlans 
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taken.  .  .  .  The  theory  upon  which 
such  evidence  was  claimed  to  be 
proper  was  this:  The  deceased  gave 
hhr  dying  declarations  in  the  absence 
of  the  plaintiff  in  error,  and  he  there- 
fore had  no  opportunity  to  cross- 
examine  her  and  so  lay  the  founda- 
tion for  anch  contradictions..  As  a 
consequence  it  is  claimed  that  he 
should  have  the  same  right  to  estab- 
lish these  contradictory  facts  as 
though  she  had  been  examined  in  re- 
lation  thereto.  Such,  however,  is  not 
the  law.  The  general  rule  requires  an 
examination  of  every  witness  as  to 
any  contradictory  or  inconsistent 
statements  made  by  him  before  the 
same  may  be  proved  against  him  by 
way  of  impeachment  of  his  evidence. 
.  .  .  The  principle  on  which  the 
rule  is  founded  is  that  both  party  and 
witness  have  a  right  to  the  explana- 
tion which  the  latter  may  give  of  the 
statements  imputed  to  him.  The  case 
under  consideration  is  not  an  excep- 
tion to  this  general  rale,  as  is  ex- 
pressly decided  in  Wroe  v.  State 
(1870)  20  Ohio  St.  460. 

Runyan  v.  Price  (1864)  16  Ohio  St 
1,  86  Am.  Dec.  469,  sustains  the  same 
view  and  reviews  the  history  of  the 
law  upon  this  subject. 

Continuing,  the  court,  offered  an- 
other reason  for  its  conclusion  that 
the  contradictory  statements  alleged 
were  not  competent  to  impeach  the 
dying  declaration,  to  wit,  that  they 
were  narratives  of  past  transactions 
and  within  the  rule  applying  to  hear- 
say evidence.  And  finally,  adverting 
to  the  contention  that  the  deceased's 
statements  exculpating  the  accused 
were  competent  under  the  rule  mak- 
ing declarations  against  the  interest 
of  the  declarant  admissible,  the  court 
sald:^  This  principle  has  no  applica- 
tion to  the  facts  offered  to  be  proved. 
The  interest  with  whieh  the  declara- 
tions are  at  Tariance  must  be  of  a 
pecuniary  natnre. 

The  courts  of  South  Carolina  have^ 
for  a  score  of  years,  consistently  ad- 
hered to  the  doctrine  of  Wroe  v.  State 
(Ohio)  supra,  and  Maine  v.  People 
(1876)  9  Hun  (N.  Y.)  113,  supra. 

In  the  first,  of  a  line  of  cases  in 
point,  it  was  said  by  the  court  that  to 
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dying  declarations  of  a  decedent  hj 
testimony  tending  to  prove  that  she 
had  made  other  statements  in  conflict 
with  such  declarations,  when  not  nn- 
der  oath  nor  in  the  shadow  of  impend- 
ing death,  would  both  offer  a  strong 
temptation  to  fabricate  false  testi- 
mony to  save  the  life  of  the  accused 
when  death  had  made  refutation  im- 
possible, and  would  tend  to  nullify  the 
dying  declarations  as  evidence.  State 
V.  Taylor  (1900)  66  S.  C.  360,  34  S.  £. 
939. 

In  the  most  recent  reported  case 
(State  V.  Brown  (1917)  108  S.  C  490, 
96  S.  E.  61,  supra),  the  same  court 
quoted  with  approval  the  language 
just  given  in  substance,  and  followed 
the  Taylor  Case  in  affirming  a  convic- 
tion of  manslaughter  where  the  ac- 
cused had  not  been  allowed  to  prove 
deceased's  statements  in  conflict  with 
his  dying  declarations. 

As  in  the  Taylor  Case,  it  was  held 
In  State  v.  Stuckey  (1900)  56  S.  C. 
676,  85  S.  E.  263,  that  unsworn  state- 
ments alleged  to  have  been  made  by 
the  victim  of  a  homicide  when  he 
did  not  contemplate  impending  death, 
and  at  a  time  too  long  after  the  event 
to  be  part  of  the  res  gestse,  inconsist- 
ent and  in  conflict  with  his  dying  dec- 
larations, were  incompetent  and  in- 
admissible in  evidence  in  a  trial  fox 
murder. 

In  State  v.  Mills  (1908)  79  &  a 
187,  60  S.  E.  664,  the  trial  court  was 
declared  to  have  been  strictly  cor- 
rect in  refusing  to  allow,  the  accused 
in  a  homicide  case  to  offer  testimony 
to  show  that  the  deceased  had  made 
to  the  proffered  witnesses  statements 
in  conflict'  with  his  dying  declara- 
tions, since  the  established  rule  in 
South  Carolina  precludes  the  admis- 
sion of  such  statements. 

And  finally,  in  State  v.  Brown 
(1917)  108  a  C.  490,  95  S.  E.  61» 
where  the  defendant  had  been  con- 
victed of  manslaughter  and  com- 
plained on  appeal  that  the  trial  court 
would  not  allow  him  to  prove  state- 
ments made  by  deceased  to  a  hospital 
nurse  in  contradiction  of  his  previous 
dying  declarations,  which  had  been 
admitted  in  evidence  against  him,  th» 
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court  held  there  had  been  no  error, 
aod  in  affinninsr  the  conviction  said: 
hi  the  case  of  State  v.  Taylor  (S.  C.) 
snpra,  the  court  decided  that  dying 
dedarationa  cannot  be  impeached  by 
statements  made  deccMed  to  an- 
other person,  at  another  time,  and 
when  not  under  shadow  of  impending 
death.  .  .  .  That  decision  was  re* 
aiBrmed  m  State  t.  Stuckey  (S.  C) 
supra,  and  those  cases  are  conclusive 
of  the  question  under  consideration. 

Bat  liiese  cases  comprise  all  upon 
that  side  of  the  question,  unless  Sut- 
toa  V.  State  (1877)  2  Tex.  App.  S42, 
cited  and  discilssed  infra,  and  having 
nniqae  features,  be  aligned  with 
them;  that  case,  however,  stands 
alooe  in  its  own  state. 

That  the  dying  declarations  of  the 
victim  of  ai  homicide  when  admitted 
in  evid^e  on  Uie  trial  of  one  ac- 
cused of  slaying  him^  may  be  im- 
peached and  discredited  by  proof  that' 
the  deceased  made  other  statements 
contradictory  to  them,  or  inconsistent 
and  in  conflict  with  them,  has  been 
held  in  a  great  number  of  cases, 

Um'ted  States.  —  Carver  v.  United 
States  (1897)  164  U.  S.  694,  41  L.  ed. 
60^  17  Sup.  Ct  Rep.  228. 

Alabama.— Moore  v.  State  (1848)  12 
Ala.  764,  46  Am.  Dec.  276;  Shell  v. 
State  (1889)  88  Ala.  14,  7  So.  40; 
Gregory  v.  State  (1903)  140  Ala.  16, 
37  So.  259;  Parker  t.  State  (1909)  166 
Ala.  1,  51  So.  260. 

California.  —  People  v.  Lawrence 
(1863)  21  Cal.  368;  People  v.  Amaya 
(1901)  134  Cal.  531,  66  Pac.  794. 

Colorado.— Salas  v.  People  (1911) 
61  Colo.  461,  37  L.RJL(N.S.)  252,  118 
Pac  992. 

Delaware.— State  v.  Lodge  (1892)  9 
Hoost  642,  33  Atl.  312;  State  v.  Fleet- 
wood (1906)  6  Penn.  163,  66  Atl.  772; 
State  V.  Uzzo  (1906)  6  Penn.  212,  66 
Ati.  776. 

Florida.— Morrison  v.  State  (1900) 
42  Fla.  149,  28  So.  97. 

Georgia.— Battle  v.  State  (1884)  74 
Qa.  101;  Hall  v.  State  (1906)  124  Ga. 
651.  62  S.  E.  891;  Washington  v.  State 
(1911)  137  Ga.  218,  73  S.  E.  512;  Pyle 
T.  SUte  (1908)  4  Ga.  App.  811,  62  S. 
E.640. 

minoifl.— Daxm  v.  People  (1898) 


172  111.  682,  50  N.  E.  137, 11  Am.  Crim. 
Rep.  447. 

Indiana.— Green  v.  State  (1900)  164 
Ind.  665,  57  N.  E.  637. 

Kentucky.— 0}yle  v.  Com.  (1906) 
122  Ey.  781,  98  S.  W.  684;  Allen  v. 
Com.  (1909)  134  Ky.  110,  119  S. 
795,  20  Ann.  Cas.  884;  Tolliver  v. 
Com.  (1914)  161  Ky.  81,  170  S.  W.  615. 

LonlBiana.- State  v.  Burt  (1889) 

41  La.  Ann.  787,  6  I;.R.A.  79,  6  So.  631; 
State  T.  Charles  (1904)  111  La.  988, 
86  So.  29. 

Michigan.— Hurd  v.  People  (1872) 
26  Mich.  406. 

Hississippt— Nelms  v.  State  (1860) 
13  Smedes  &  M.  500,  63  Am.  Dec.  94. 

Hiesouri.  —  State  v.  Hendricks 
(1903)  172  Mo.  664,  73  S.  W.  194. 

North  Carolina.  —  State  v.  Black- 
bum  (1879)  80  N.  C.  474. 

Oklahona.— M(»Ti8  v.  State  (1911) 
6  Okla.  Crim.  Rep.  29,  116  Pac.  1030. 

Oregon.— State  v.  Shaifer  (189S)  23 
Or.  555,  32  Pac.  645;  State  v.  Fuller 
(1908)  62  Or.  42,  96  Pac.  466. 

Pennsylvania.  —  Com.  v.  Silcox 
(1894)  161  Pa.  484,  29  Atl.  106. 

Tennessee.  —  M'Pherson  v.  State 
(1836)  9  Yerg.  279;  Morelock  v.  State 
(1891)  90  Tenn.  628,  18  S.  W.  268. 

Texas.— Felder  v.  State  (1887)  28 
Tex.  App.  477,  59  Am.  Rep.  777,  5  S. 
W.  145;  Hamblin  v.  State  (1896)  34 
Tex.  Crim.  Rep.  368,  30  S.  W.  1076; 
Herd  v.  State  (1902)  43  Tex.  Crim. 
Rep.  576,  67  S.  W.  496;  McCorquodale 
V.  State  (1906)  64  Tex.  Crim.  Rep. 
844,  98  S.  W.  879;  Hunter  V.  State 
(1910)  69  Tex.  Crim.  Rep.  439,  129 
S.  W.  133;  Lyles  v.  State  (1912)  64 
Tex.  Crim.  Rep.  621,  142  S.  W.  592. 

Washington.— State  v.  Mayo  (1906) 

42  Wash.  540,  86  Pac.  261,  7  Ann.  Cas. 
881. 

The  reasons  which  seem  to  have 
been  most  persuasive  in  leading  to 
their  conclusions  the  courts  which 
have  held  evidence  of  conflicting,  con- 
tradictory, and  ■  inconsistent  state- 
ments of  the  victim  of  a  homicide, 
competent  in  impeachment  of  his  dy- 
ing declarations,  have  been  stated, 
first,  by  an  eminent  English  jurist,  and 
second,  by  an  equally  distinguished 
American  judge:-  When,  said  Baron 
Afderson,  in  Aahton's  Case  (18S7)  2 
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Levin,  C.  a  (En;.)  147,  a  party 

comes  to  the  conviction  that  he  is 
about  to  die,  he  is  in  the  same  prac- 
tical state  as  if  called  on  in  a  court 
of  justice  under  the  sanction  of  an 
oath,  and  his  declarations  as  to  the 
cause  of  his  death  are  considered 
equal  to  an  oath,  but  they  are,  never- 
theless, open  to  observation,  for, 
though  the  sanction  is  the  sune,  ttie 
opportunity  of  investigating  the  truth 
is  very  different,  and  therefore  the 
accused  is  entitled  to  every  allowance 
and  benefit  that  he  may  have  lost  by 
the  absence  of  the  opportunity  of 
more  full  investigation  by  the  means 
of  cross-examination. 

Later,  in  People  v.  Lawrence  (1863) 
21  Cal.  368,  Mr.  Justice  Field,  then 
the  chief  justice  of  the  supreme  court 
of  California,  and  afterwards  a  mem- 
ber of  the  Supreme  Court  of  the  Unit- 
ed States*  said  that  though  the  condi- 
tion of  the  person  making  a  declara- 
tion in  the  last  hours  of  life  under  a 
sense  of  impending  diasolution  might 
compensate  for  the  want  of  an  oath, 
it  can  never  make  up  for  the  want  of 
a  cross-examination,  and  therefore 
there  would  be  no  justice  in  any  rule 
which  would  deprive  the  accused  in 
such  circumstances  of  the  right  to  im- 
peach the  credit  of  the  deceased  by 
proof  that  he  had  made  contradictory 
statements  as  to  the  homicide  and  its 
cause. 

I  According  to  the  supreme  court  of 
Georgia,  the  same  public  policy  which 
requires  dying  declarations  to  be  re- 
ceived in  evidence  to  promote  public 
justice  requires  the  admission  in  evi- 
dence of  contrary  or  inconsistent 
statements  of  the  deceased,  favorable 
to  life  and  liberty  of  the  accused.  Bat- 
tle v.  Stote  (1884)  74  Ga.  101. 

The  same  rules  of  evidence  that  ap- 
ply to  contradictory  statements  of 
living  witnesses  testifying  under  oath 
i^iply  to  contradictory  statements  of 
a  deceased  person  when  dying. 
MTherson  v.  Stote  (18S6)  9  Yerg. 
(Tenn.)  279. 

Statements  of  a  deceased,  inconsist- 
ent with  his  dying  declarations  put 
in  evidence  by  the  prosecution  on  a 
trial  for  murder,  which  were  favor- 
able to.  the  defense  and  were  made  at 


virtually  the  same  time,  in  the  same 

place,  and  when  the  deceased  was  in 
extremis,  have  been  held  competent 
evidence  for  the  accused  as  origin&l 
dying  declarations  in  his  behalf  and 
of  a  dignity  surpassing  mere  incon^ 
tent  or  contradictory  statements  im- 
peaching the  dying  declaratioDS 
proved  by  the  state.  Tittle  v.  State 
(1914)  188  Ala.  46,  62  LJUL(N.S.) 
910,  66  So.  10. 

A  statement  by  the  victim  of  a  hom- 
icide, separated  in  time,  and  made  to 
another  person  than  the  one  who  tes- 
tified to  a  dying  declaration  accusing 
the  defendant  of  slaying  Uie  speaker, 
which  throws  light  upon  the  ^ng 
declaration  and  gives  it  a  differ«it 
meaning  from  what  it  seems  at  finrt 
blush  to  bear,  the  accused  is  entitled 
to  have  in  evidence  as  explanatory 
matter.  State  v.  Wilks  (1919)  278 
Mo.  481,  213  S.  W,  118. 

It  is  open  to  the  defendant  in  a  hom- 
icide case  in  which  have  been  admit- 
ted in  evidence  several  dying  declara- 
tions, oral  and  written,  made  by  de- 
ceased in  ^tremis  to  show,  if  such 
is  the  fact,  any  inconsistencies  and 
contradictions  in  tiiem,  Morris  v* 
State  (1911)  6  Okla.  Grim.  Bep.  29, 
115  Pac.  1030. 

The  writer  of  the  opinion  in  Hamb- 
lin  V.  State  (1895)  S4  Tex.  Grim.  Bap. 
886,  80  S.  W.  1076,  arguendo  declared 
it  well  setUed,  and  correctly  so,  that 
dying  declarations  might  be  im- 
peached by  proving  contradicteJ? 
statemente  of  the  deceased. 

Mr.  Wharton  was  at  pains  to  say 
(Grim.  Kv.  8th  ed.  §  298)  that  the 
same  principles  of  law  applied  to  con- 
tradictory statemente  of  persona  in 
extremis  as  to  those  of  a  witness  ex- 
amined under  oath;  and  Mr.  Bishop 
has  pressed  the  opinion  (1  Grim. 
Proc.  §  1209)  that  contradictions  in 
dying  declarations  may  be  shown,  to 
detract  from  their  weight  with  the 
juzy.  These  views  received  explicit 
approval  of  the  Louisiana  supreme 
court  in  the  case  of  State  v.  Burt 
(1889)  41  La.  Amu  787,  6  LR.A.  79, 
6  So.  631. 

A  defendant  on  trial  for  murder 
is  entitied  to  attack  the  credibili^  of 
and  impeach  the  dying  declarations  of 
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the  deceased  charsrinsr  him  with  the 
crime,   and   admitted    in  evidence 
against  Min,  by  proof  that  deceased, 
witUn  a  few  hours  of  receiving  his 
mortal  wound,  told  one  person  that 
defendant  did  not  shoot  intentionally, 
bat  that  the  shooting  was  accidental, 
that  a  few  days  later  deceased  told  an- 
other person  that  he  and  the  accused 
were  warm  friends  and  had  no  quarrel 
m  the  occasion  of  the  shooting,  and 
Ideated  the  statement  to  the  first 
person  that  the  shooting  was  nnlnten- 
tiooal  and  accidental,  as  accused  and 
he  bad  been  drinking  when  defendant 
staKgered  back  and  stumbled  so  that 
the  gas  went  off,  and,  finally,  that 
deceased,  to  a  third  person,  after- 
wards repeated  that  defendant  did 
Bot  shoot  on  purpose,  but  accidental- 
ly while  both  were  fooling  with  a 
gan,  and  that  deceased,  as  soon  as  he 
was  able  to  get  out,  would  go  to  court 
and  get  defendant  out  of  jail — it, 
therefore,  is  prejudicial  error,  requir- 
ag  the  reversal  of  a  conviction,  to 
eielBde  testimony  of  such  statements 
of  deceased  contradictory  of  and  in- 
eoBsistsnt  with  his  dying  declara- 
tioBs.  lories  v.  State  (1912)  64  Tex. 
Crim.  Rep.  621.  142  S.  W.  592. 

We  come  now  to  the  case  of  Sutton 
T.  State  (1877)  2  Tex.  App.  342,  above 
mentioned,  in  which  the  question  of 
admissibility  in  evidence  of  state- 
ments of  the  victim  of  a  homicide, 
iaeoBsistent  with  and  contrary  to  his 
dying  declarations,  was  discussed. 
The  defendant  in  that  case  was  con- 
Tieted  of  murder,  but  obtained  a  re- 
versal  for  error  of  the  trial  judge  in 
iDBtnicting  the  jury  respecting  the 
laws  of  self-defense.  During  the  trial 
the  court  allowed  a  witness  for  the 
proMcation  to  testify  to  dying  decla- 
rations of  the  deceased  against  the 
aeensed,  bat  afterwards  withdrew 
SQch  declarations  from  the  considera- 
tion of  the  jury.  The  defendant  con- 
tended that  there  was  prejudicial  er- 
ror in  the  refusal  of  the  court  to  al- 
low him  to  counteract  the  effect  of 
the  dying  declarations  by  proving 
that  deceased  had  made  contradictory 
itatements  to  two  other  persons.  In 
annrar  to  this  contention  the  review- 
Isff  court  said  that  the  accused  could 


not  be  heard  to  complain  of  the  action 
of  the  trial  court  in  withdrawliigfrom 
the  jury  the  dying  declarations,  be- 
cause that  was  a  ruling  In  his  favor, 
and,  notwithstanding  the  assertion 
that  the  withdrawal  failed  to  erase 
from  the  jurors'  minds  a  necessarily 
unfavorable  impression  made  through 
hearing  tiie  dying  declarations,  which 
the  accused  ought  to  have  been  al- 
lowed to  remove,  the  court  held  that 
the  counteracting  testimony  he  of- 
fered ftor  the  purpose  'Sras  neither 
dying  declarations  nor  res  gestce,  but 
was  simply  hearsay  testimony  not 
coming  within  any  known  rule  of  evi- 
dence admitting  such  testimony." 

This  case,  later,  was  distinguished, 
and  upon  this  question,  was  virtually 
overruled,  in  Felder  v.  State  (1887) 
28  Tex.  App.  477,  69  Am.  Dec  777,  6 
S.  W.  146,  which  held  that  the  intro- 
duction by  the  state  in  a  trial  for  hom- 
icide, of  the  dying  declarations  of  the 
victim  accusing  the  prisoner  of  the 
crime,  entitled  the  defendant  to  prove 
that  the  deceased,  soon  after  he  re- 
ceived his  mortal  wound  and  subse- 
qumtly,  made  statements  to  the  effect 
that  he  did  not  know  who  inflicted 
that  wound,  and  that  to  rule  out  such 
proof  constituted  prejudicial  error  in 
the  trial  court. 

According  to  the  court  in  this  case, 
the  precise  question  involved  in  the 
last  point  was  then  one  of  first  im- 
pression in  the  courts  of  last  resort  in 
Texas.  The  Sutton  Case  was  cited  as 
holding  statements  contradicting  dy- 
ing declarations  inadmissible  in  the 
circumstances  there,  where  the  dying 
declarations  had  previously  been 
withdrawn  from  the  jury,  and  conse- 
quently when  there  was  nothing  to 
contradict.  The  reasoning  <rf  that  de- 
cision, said  the  court  in  that  con- 
nection, is  not  harmonious  with  the 
conclusion  here  reached.  Neither 
from  citations  to  authorities  fur- 
nished by  the  state,  nor  from  our  own 
researches,  have  we  been  able  to  find 
a  precedent  for  excluding  evidence 
of  statements  made  by  deceased  con- 
tradictory of  his  dying  declarations, 
save  one  case  in  20  Ohio  (evidently  a 
reference  to  Wroe  v.  State  (1870)  20 
Ohio  St.  460). 
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When  an  affidavit  made  by  de- 
eeaped  on  the  day  he  was  killed  dif- 
fers in  sundry  respects  from  his  dy- 
iogr  declarations  admitted  in  evidence 
on  the  trial  of  his  allesred  slayer,  and 
contains  some  additional  statements, 
and  omits  others,  but  includes  noth- 
ing contradictory  to  such  declarations 
and  is  in  substantial  accord  there- 
with, no  error  is  committed  by  the 
trial  court  in  refusing  to  admit  it  in 
evidence  when  offered  by  the  accused 
for  the  purpose  of  impeaching  the 
dying  declarations.  Leigh  v.  People 
(18B5)  113  HL  372. 

No  error  is  committed  in  a  trial  for 
homicide  in  refusing  to  permit  a  wit- 
ness to  testify  that  deceased  made  to 
him  statements  differing  from  his 
dying  declarations,  when  the  witness 
cannot  state  even  the  substance  of 
such  variant  statements,  or  aught 
concerning  them  except  his  conclu- 
sion that  they  were  different.  Snell 
V.  State  (1890)  29  Tex.  App.  236,  25 
Am.  St.  Rep.  723^  16  S.  W.  722. 

While  queries  of  defendant's  coun- 
sel in  a  murder  trial,  put  in  cross- 
examining  a  witness  for  the  prosecu- 
tion who  had  testified  in  chief  re- 
specting some  occurrences  at  the 
victim's  dying  bedside,  aimed  to  bring 
out  statements  alleged  to  have  been 
made  by  the  deceased  contradicting  or 
materially  qualifying  accusations 
made  by  him  in  presence  of  the  ac- 
cused, were  held  improper  cross-exam- 
ination, and  objections  to  them  to  have 
been  rightly  sustained  on  that  ground 
by  the  trial  court,  it  was,  in  the  same 
case,  said  that  the  prisoner  would 
have  been  entitled  to  elicit  the  evi- 
dence sought  in  the  irregular  way, 
had  he  offered  it  as  a  part  of  his  own 
case  to  impeach  dying  declarations. 
People  T.  Amaya  (1901)  184  CaL  531, 
66  Fac.  794. 

According  to  the  Washington  su- 
preme court,  the  proper  way  to  prove 
that  deceased  made  statements  incon- 
sistent with  and  contradictory  of  his 
dying  declarations,  which  were  ad- 
mitted in  evidence  In  a  homicide  case 
for  the  purpose  of  impeaching  them 
or  impairing  their  probative  force, 
should  be  to  direct  tiie  witness's  at- 
tention to  the  matter  and  let  him,  in 


his  own  language,  relate  what  the  de- 
ceased sidd  concerning  it,  and  not  to 
dniw  out  his  testimony  1^  answen 
to  questions  of  counsel  embodying  tlie 
alleged  remarks  coupled  with  innuen- 
does and  explanations.  State  v.  Mayo 
(1906)  42  Wash.  540,  86  Pac.  261.  7 
Ann.  Cas.  881. 

A  victim  of  manslaughter,  whose 
dying  declarations  completely  exoner- 
ating himself  from  all  fault  in  the 
fatal  encounter  wit^  his  sl^er  hss 
been  received  in  evidence  on  the  lat- 
ter's  trial,  cannot  be  impeached  by 
proof  that  on  the  morning  of  the  af- 
fray his  father  went  to  his  house  and 
urged  him  not  to  have  any  difficulty 
with  the  accused,  because  he  may 
only  be  impeached  by  what  he  bimsdf 
said  or  did,  and  not  by  the  speech  or 
conduct  of  another  person.  Phillips 
V.  State  (1914)  11  Ahi.  App.  15,  66  So. 
444. 

TV.  Oont^uaion. 

It  will  have  been  noted  that  virtual- 
ly the  only  serious  difference  among 
jurists  in  respect  of  impeaching  or 
.  discrediting  dying  declarations  ad- 
mitted in  evidence  in  Mais  for  homi- 
cide has  been  over  the  use  for  that 
purpose  of  the  declarant's  statements 
that  conflicted  or  were  inconsistent 
with   such    declarations.    Those  at 
odds  on  the  question  have  differed  be- 
cause they  held  contrary  views  re- 
specting tiie  application  and  potency 
of  the  general  rule  of  evidence  which 
requires,  as  a  condition  precedent  to 
discrediting  the  living  witness  by 
proving  his  statements  contradictory 
of  or  inconsistent  with  his  testimony 
on  the  stand,  that  his  attention  shall 
first  be  called  to  them,  and  to  the  time 
and  place  where  they  were  made,  in 
order  that  he  may  explain  or  negative 
them,  and  as,  manifestly,  this  rule 
cannot  be  complied  with  in  respect  of 
dying  declarations,  some  courts  have 
held  that  proof  of  the  declarant's  con- 
tradictory statements  is  incompetent 
and  inadmissible.  By  far  the  greater 
number  of  courts  have  held  that  in- 
asmuch as  dying  declarations  are 
themselves  exceptional  bits  of  evi- 
dence, admissible  only  from  public 
policy  to  prevent  crime  from  gfoing 
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impiuishefl,  the  defendant  ousht  not 
to  be  prevented  trcm  impeaching 
them  by  any  lawfal  means,  by  •  m 
technical  rule  with  which  it  is  impos- 
sible to  comply.  The  declarant  beinsr 
dead,  the  prosecution  cannot  produce 
him  as  a  witness  and  the  accused  can- 
not cross-examine  him.  The  law  does 
lot  reqoire  .the  Impossible  from 
either  the  state  or  the  prisoner. 
Aside  from  this  dispute^  it  may  be 


said  that  all  courts  are  TirUially  in 
accord  in  holding  that  dying  declara- 
tions  are  open  to  impeachment  upon 
any  ground  and  by  any  means  which 
the  law  regards  as  legitimate  to  em- 
ploy to  impeach  a  living  witness  and 
discredit  his  testimony. 

It  follows  that  LiDDELL  T.  Statb 
(reported  herewith)  ante,  405,  was 
dedded  in  harmony  with  the  anthori- 
ties.  J.  B.  G. 


CHARLES  S.  TODD,  Admr.,  etc,,  of  Maiy  A.  Rhodes,  Decease^ 

V. 

B.  Q.  RHODES,  Appt. 

ICantat  Supntne  Court— Jfeeeniber  tl,  1990, 

(108  Kan.  64,  193  Pac.  894.) 

DNrce  —  attonicy  representing  both  parties  —  effect. 

1.  A  husband  who  employs  an  attorney  to  foster  the  bringing  of  an 
action  for  divorce  by  his  wife,  and  to  represent  him  as  well  as  her  in  such 

litigation,  ^th  instructions  to  do  whatever  is  necessary  to  bring  about  a 
jad^ment  for  divorce,  cannot  be  heard,  after  the  rendition  of  such  judg- 
ment, to  attack  its  validity  on  the  ground  that  public  policy  forbids  an 
attoniey  to  represent  both  parties  to  a  divorce  action. 
[See  note  on  tAts  question  beginning  on  page  427.] 

Attorney  and  client  —  dismissal  of    petition  as  attorney  for  the  plaintiff. 


suit  —  effect  on  authority. 

2.  Where  a  husband  employs  an  at- 
torney to  represent  him  in  negotia- 
tions and  litigation  relative  to  a  di- 
vorce, with  instructions  to  take  such 
iteps  as  may  seem  desirable  to  bring 
about  an  action  by  the  wife  and  a 
judgment  for  divorce,  and  the  attor- 
ney, with  the  full  knowledge  and  con- 
sent of  each  part?*  undertakes  to 
represent  both  of  them,  signing  the 

Headnotes  by  Mason,  J. 


his  authority  to  act  for  the  husband 
does  not  cease  upon  a  judgment  of 
dismissal  for  want  of  prosecution, 
brought  about  by  his  illness,  and  he 
is  still  authorized  to  consent  in  be- 
half of  the  husband  to  a  reinstate- 
ment of  the  case  at  a  subsequent  term 
of  court,  unless  a  disability  results 
from  a  dual  representation. 
[See  2  R.  C.  L.  99S.] 


Appeal  by  defendant  from  a  judgment  of  the  District  Court  for  Shawnee 
County  (Whitcomb,  J.)  denying  a  motion  to  set  aside  a  judgment  in  favor 
of  plaLntiff  in  an  action  for  a  divorce.  Affirmed. 

The  facts  are  stated  in  the  opinion  of  tiie  court. 


Messrs.  Z.  T.  Hazen  and  J.  J. 
Schaick,  for  appellant: 

When  the  case  was  dismissed  at  the 
January,  1919,  term  of  the  district 
coQrt  for  want  of  prosecution,  the 
order  of  the  court  dismissing  the  case 
vas  a  final  order,  and  the  court  lost 


jurisdiction  of  the  cause  and  of  the 
parties  at  the  dose  of  that  term  of 

court. 

Oberlander  v.  Gonfrey,  88  Ean. 
462,  17  Pac.  88;  Allen  v.  Dodson,  89 
Kan.  220,  17  Pac.  667;  Brown  v.  Ga- 
lena Min.  &  Smelting  Go.  82  Ean.  632, 
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4  Pac.  lOlS;  Smith-Frazer  Boot  &  S. 
Co.  T.  Derse,  41  Kan.  160,  21  Pac. 
167;  Uoore  Toennisson,  28  Kan. 
608;  Gooden  r.  Lewis,  101  Kan.  488, 
167  Pac.  1188;  Sylvester  v.  Riebolt^ 
100  Kan.  245. 164  Pac.  176;  Wellinff  v. 
Welling,  100  Kan.  189,  163  Pac.  686; 
Vail  V.  School  Diet.  86  Kan.  808,  122 
Pac.  885;  Martindale  v.  Battey,  78 
Kan.  92,  84  Pac.  527;  Johnson  t. 
Jones,  68  Kan.  746,  51  Pac.  224;  Evan- 
gelical AsBo.  Pub.  HoQse  v.  Heyl,  61 
Kan.  634,  60  Pac.  817;  Mulcahy  v.  Ho- 
line,  101  Kan.  582, 171  Pac.  697;  State 
ex  rel.  Noble  v.  Langmade,  101  Kan. 
816,  168  Pac.  847;  Jarvis  v.  Martin, 
77  Cpnn.  19,  68  Atl.  16;  Jameson  v. 
Hilton,  85  Mo.  App.  298;  Gray  v. 
Ames,  220  111.  251,  77  N.  E.  219,  6 
Ann.  Gas.  174. 

Mr.  Branaman,  as  attorn^  for  de- 
fendant, could  not  agree  with  him- 
self, as  attorney  for  the  plaintiff,  to 
set  aside  the  judgment  of  dismissal 
and  thus  confer  jurisdiction  upon  the 
court,  without  some  kind  of  notice  to 
the  defendant. 

Owen  V.  Smith,  165  Iowa,  463,  186 
N.  W.  119;  Owens  v.  Cocroft,  14  Ga. 
App.  322,  80  a  E.  906;  Grames  v. 
Hawley,  50  Fed.  819;  Sibbald  v. 
United  States,  12  Pet.  488,  9  L.  ed. 
1167;  Jackson  v.  Ashton,  10  Pet  480, 
9  L  ed.  602;  Wawrzyniakowski  v. 
Hoffman  ft  B.  Mfg.  Co.  137  Wis.  629, 
119  N.  W.  360;  Frowley  v.  Superior 
Ct  168  Cal.  220,  110  Pac.  817;  Eman- 
nel  v.  Cooper,  158  Iowa,  572,  133  N. 
W.  1064;  Scott  V.  Scott,  174  Iowa,  740, 
166  N.  W.  884. 

Messrs.  D.  H.  Branaman  and  W.  E. 
Atchison  for  appellee. 

Bfason,  J.,  delivered  the  opinion 
of  the  court: 

On  March  14,  1918,  Mary  A. 
Rhodes  brought  an  action  for  di- 
vorce against  R.  0.  Rhodes,  who 
waived  the  issuance  and  service  of 
summons  and  entered  a  voluntary 
appearance,  signing  a  writing  to 
that  effect,  which  included  an 
agreement  that  the  case  might  be 
taken  up  and  tried  at  any  time 
without  further  notice  to  him.  On 
March  31, 1919,  the  case  was  called 
for  trial,  and,  no-  response  being 
made,  it  was  dismissed  for  want  of 
prosecution.  On  April  10,  1919,  at 
a  new  term  of  court,  the  order  of 
dismissal  was  set  aside  and  upon  a 
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trial  the  plaintiff  was  granted  a 

divorce.  She  died  on  June  16, 1919. 
On  July  20,  1919,  the  defendant 
moved  to  set  aside  the  judgment  on 
the  ground  that  he  had  had  no  no- 
tice of  the  proceedings  subsequent 
to  the  dismissal.  The  motion  was 
resisted  by  the  administrator  of  the 
plaintiff's  estate  and  was  denied 
the  present  appeal  being  takra 
from  that  ruling. 

In  view  of  the  evidence  and  the 
findings  of  the  trial  court,  the  fol- 
lowing facts  must  be  regarded  as 
established:  About  February  1, 
1918,  the  defendant,  a  resident  of 
Kansas  City,  Missouri,  came  to  an 
attorney  of  Topeka  and  asked  him 
to  represent  both  parties  in  pro- 
curing a  divorce,  saying  that  he 
had  no  grounds  for  bringing  such 
an  action  himself,  and  desired  one 
to  be  brought  by  his  wife,  who  lived 
there,  and  who  had  abundant  basis 
therefor.  An  arrangement  was 
then  made,  to  which  the  plaintiff 
later  became  a  party,  th«t  such  an 
action  was  to  be  brought  by  the  at- 
tomey,  who  was  to  appear  upon  the 
records  as  her  attorney,  while  in 
reality  representing  the  defendant 
as  well,  being  authorized  by  him  to 
do  whatever  might  be  necessary  in 
order  to  obtain  the  divorce.  A 
property  settlement  and  the  pay- 
ment of  alimony  was  agreed  upon, 
and  the  action  was  brought.  Sev- 
eral continuances  were  had,  because 
of  the  defendant  being  unable  to 
pay  off  a  real  estate  mortgage, 
which  by  the  agreement  he  was  to 
satisfy.  The  order  of  dismissal 
grew  out  of  the  fact  that  the  plain- 
tiff and  the  attorney  were  both  sick 
at  the  time  the  case  was  reached, 
and  neither  had  notice  of  its.  hav- 
ing been  set  for  trial.  As  soon  as 
the  attorney  learned  of  the  disnus- 
sal,  he  applied  for  a  reinstatement 
in  behalf  of  both  parties,  advising 
the  court  of  the  facts  substantially 
as  here  stated. 

1.  The  order  setting  aside  the 
dismissal,  having  been  made  at  a 
subsequent  term  of  court,  depends 
for  its  validity  upon  the  consent  of 
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the  parties.  The  defendant  asserts 
that,  even  leavinsr  out  of  account 
any  question  of  dual  representation, 
and  assuming  the  situation  to  be 
the  same  as  thousrh  he  had  been 
represented  by  a  separate  attorney, 
his  attorney  could  not  give  an  effec- 
tive consent  in  his  behalf,  because 
his  authority  necessarily  ceased 
with  the  judgment  of  dismissal. 
Language  tending  to  support  that 
view  is  used  in  Wawrzyniajcowsld  v. 
Hoffman  &  P.  Mfg.  Co.  137  Wis. 
629,  119  N.  W.  350;  but  we  cannot 
accept  it  as  the  expression  of  a  goi- 
eral  rule  applicable  to  the  ffects  of 
this  case.  Doubtless  the  presump- 
tion is  that  an  attorney  is  employed 
to  conduct  litigation  to  judgment 
and  no  further,  and  an  order  dis- 
missing an  action  may  often  bring 
the  employment  to  an  end.  6  C.  J. 
672,  673;  3  Am.  &  Eng.  Enc.  Law, 
329.  But  there  can  be  no  hard  and 
Uat  rule  on  the  subject.  Much 
must  necessarily  depend  upon  the 
particular  circumstances  and  the 
character  of  the  employment.  For 
an  iUustration  see  Macpherson  v. 
Bacon,  180  Ky.  773,  785,  203  S.  W. 
744.  If  an  attorney  is  employed  to 
endeavor  to  attain  a  certain  result, 
and  through  some  accident  or  inad- 
vertence^ or  even  through  neglect 
or  overaight  on  his  part,  an  order 
if  made    dismissing    an  action 
brought  by  him  for  the  purpose,  it 
cannot  be  that  a 
iul*M^«ui!ti>Ma  new  employment  is 
SSthStS?      necessary    to  au- 
thorize him  to  ask 
for  its  reinstatcanent;  and  if  the 
dient  is  a  defendant,  who  has  em- 
pbyed  counsel  to  represent  him  for 
the  purpose  of  having  an  affirma- 
tive judgment  rendered,  the  situa- 
tion is  not  essentially  different.  If 
the  defendant  in  the  present  case 
had  employed  some  other  attorney 
to  represent  him  in  negotiations 
and  litigation  with  regard  to  a 
dhnvree,  instructing  him  to  do  what^ 
ever  he  deemed  advisable  to  bring 
about  the  granting  of  the  divorce 
and  a  division  of  property,  it  would 
scarcely  be  contended  that  such  at- 
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tomey  could  not  bind  his  client  by 
a  consent  to  the  reinstatement  of 
the  case  after  its  dismissal,  as  read- 
ily as  by  an  original  entry  of  ap- 
pearance. Here  the  waiver  of  sum- 
mons was  embodied  in  a  writing 
signed  by  the  defendant  in  person, 
but  would,  of  course,  have  been 
eqoaUy  effective  if  made  by  a 
properly  authorized  attorney. 
Whether  or  not  the  fact  that  an  at- 
torney represented  the  plaintiff  in 
a  divorce  action  would  prevent  his 
making  a  valid  entry  of  appearance 
for  the  defendant  is  not  a  question 
which  affects  the  particular  feature 
of  the  case  we  are  now  discussing. 
We  entertain  no  doubt  that  the 
court  had  jurisdiction  to  set  aside 
the  order  of  dismissal  upon  the  con- 
sent of  the  attorney  representing 
the  defendant,  unless  such  result 
was  prevented  by  the  fact  that  the 
same  attorney  was  representing  the 
plaintiff. 

2.  The  general  rule  that  an  attor- 
ney may-  not  at  the  same  time 
represent  parties  whose  interests 
conflict  is  subject  to  an  exception, 
where  he  so  acts  with  the  full 
knowledge  and  consent  of  bol^.  If, 
in  the  present  instance,  the  double 
representation  was  fatal  to  the  va- 
lidity of  the  order  of  reinstatement, 
it  must  be  because,  in  an  action  of 
divorce,  it  is  against  public  policy 
for  the  same  attorney  to  represent 
both  parties.  The  public  has  an  in- 
terest in  seeing  that  a  divorce  is  not 
granted  except  upon  legal  grounds, 
and  of  course  the  willingness  of 
both  spouses  to  sever  the  marital 
relation  is  quite  beside  the  pur- 
pose. To  allow  the  same  attorney 
to  represent  them  would  obvious^ 
pave  the  way  to  judgments  by 
agreement,  and  it  may  be  assumed 
that  such  a  practice  is  not  to  be  tol- 
erated. But  we  agree  with  the  trial 
court  that  the  defendant  has  no 
standing  to  invoke  that  principle 
for  his  own  relief.  He  has  himself 
brought  about  the  condition  of 
which  he  complains.  He  deliberate- 
ly set  the  machinery  to  work  to 
bring  about  a  result  which  he  de- 
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siredi — his  release  from  the  maiv 
riage  tie  and  the  adjustment  of 

property  interests.  By  reason  of 
the  death  of  the  plaintiff  the  divorce 
is  no  longer  necessary  to  his  free- 
dom, and  is  now  merely  a  bar  to  a 
claim  upon  property  which  he  might 
otherwise  assert.  The  interest  of 
good  mcM*als  or  the  welfare  of  so- 
ciety would  be  iu  no  way  promoted 
by  permitting  a  rule  designed  to 

that  end  to  be 
St^n^  niade  use  of  to  ac- 

r*?E^*^!"'  •  complish  so  entire- 
effect.  ly  selnsh  a  purpose 

as  that  for  which  it 
is  now  invoked.  While  there  is 
some  conflict  in  judicial  opinion  on 
the  subject,  there  is  much  author- 
ity for  the  rule  that  neither  par^ 
to  a  divorce  can  be  heard  to  attack 
it  on  the  ground  of  consent  or  col- 
lusion. 9  R.  C.  L.  451;  L.R.A. 
1917B,  460,  note;  Bledsoe  v.  Sea- 
man, 77  Kan.  679,  95  Pac.  576.  The 
motive  for  the  assault  upon  the  de- 
cree may  well  be  a  determining  fac- 
tor in  case  of  doubt.  The  following 
quotations  give  expression  to  this 
view: 

"Independently  of  any  other  con- 
siderations^  if  the  motion  was  prop- 
erly made,  and  in  due  season,  the 
court  would  order  any  judgment  of 
divorce  obtained  by  collusion  or 
fraud  to  be  set  aside,  not  from  any 
regard  to  the  parties  concerned, 
but  from  motives  of  public  policy. 
In  such  a  case,  however,  it  should 
be  made  apparent  that  the  party  so 
moving  was  acting  from  good  mo- 
tives, and  not  for  any  expected  per- 
sonal advantage."  Singer  v.  Sing- 
er, 41  Barb.  139,  140. 

'^pon  the  plaintiff's  own  state- 
ment, she  was  a  party  to  the  perpe- 
tration of  a  fraud  upon  the  court. 
She  made  an  illegal  agreement  in 
order  to  secure  $1,000,  which  she 
alleges  the  defendant  inramised  to 
pay  her,  and  she  now  complains  be- 
cause of  the  defendant's  failure  to 
pay  the  amount  which  he  promised. 
The  purpose  of  the  plaintiff  is  pure- 


ly mercenary.  She  was  willing  to 
be  a  party  to  the  perpetration  of  the 
fraud  upon  the  court;  but,  because 
the  defendant  has  not  paid  her  the 
money  which  he  promised  her,  she 
proclaims  the  fraud  and  asks  a 
court  of  equity  to  set  aside  a  judg- 
ment entered  against  her.  The 
plaintiff  is  not  in  a  position  to  in- 
voke the  aid  of  the  court  to  rciliere 
her  from  a  situation  in  which,  ac- 
cording to  her  testimony,  she  has 
been  placed  by  her  own  participa- 
tion in  the  fraud  of  which  she  now 
complains/'  Whittley  v.  Whittley, 
60  Misc.  201,  202.  Ill  N.  Y.  Supp. 
1079. 

"The  public,  however,  has  an  in- 
terest in  the  proper  maintenance  of 
the  marriage  ration,  and  public 
poU(^  forbids  that  the  parties  shall 
agree  to  its  dissolution,  or  shall  en- 
ter into  any  collusion  to  bring  about 
that  result.  .  .  .  But  this  writ 
of  error  is  not  sued  out  to  restore 
the  marriage  relation.  Death  has 
prevented  that.  The  sole  reason 
for  entertaining  this  writ  of  error 
after  the  death  of  Mrs.  Mallory  is 
in  order  that  plaintiff  in  error  may 
be  restored  to  his  statutory  rights 
in  the  property  left  by  her.  .  .  . 
We  are  of  the  opinion  that  it  would 
be  inequitable  and  unjust  to  permit 
plaintiff  in  error  to  now  prosecute 
this  writ  of  error  to  a  reversal  of 
the  decree  for  the  sole  purpose  of 
permitting  him  to  procure  a  share 
of  that  estate."  Malloiy  v.  Mallory, 
160  III.  App.  417,  423. 

"It  is  clear  to  us  that  the  appd- 
lant,  in  making  such  motion  [to  va- 
cate a  decree  of  divorce],  was  not 
actuated  by  proper  motives  or  pro- 
ceeding in  good  faith.  ...  It 
was  for  her  to  make  it  appear  that 
she  was  acting  with  good  motives, 
and  not  from  any  increase  of  ad- 
vantage that  she  hoped  or  expected 
to  gain  tiiereby."  Wiemer  v.  Wie- 
mer,  21  N.  D.  371,  376,  377,  180  N. 
W.  1018. 

The  judgment  is  affirmed. 
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Generally,  aa  to  collusion  as  bar  to 
dirwce,  Incladins:  collusion,  as  ground 
for  Tseation  of  decree,  see  annotation 
following  Edleson  v.  Edleson,  2  A.L.R. 
689,  714;  and  as  to  collateral  attack 
OB  divorce  decree  by  party  at  whose 
instance  it  was  obtained,  see  annota- 
tion following  lAlrd  t.  State,  S  A.L.R. 
622. 

It  woald  seem,  as  is  held  in  the  re- 
ported case  (T(H)D  T.  Rhodbi,  ante, 
42S),  that  public  policy  will  not  tol- 
erate tiie  representation  of  both  par- 
ties to  a  suit  for  divorce  by 'the  same 
attorney,  bat  that  as  the  public  is  the 
party  interested  in  seeing  that  a  di- 
vorce is  not  improperly  granted,  the 
parties  to  the  snit,  at  least  in  the  ab- 
senee  of  fraud,  have  no  standing  to 
attack  the  validity  of  a  decree  ob- 
tained under  such  drcumstances,  up- 
on the  ground  that  public  policy  for- 
bids double  representation  by  a  single 
attorney. 

And  there  is  additional  judicial  sup- 
port for  the  latter  conclusion.  Thus, 
in  Hamilton  v.  McNeill  (1911)  150 
lova,  470,  129  N.  W.  480,  Ann.  Cas. 
1912D,  604,  it  was  held  that  a  husband 
who  counseled  with  and  employed  the 
attorney  who  brought  a  divorce  suit 
for  his  wife  against  him,  and  colluded 
in  the  obtaining  of  the  decree  in  her 
favor,  adjudging  him  to  be  the  guilty 
party,  could  not  contest  the  validity 
of  the  decree  when  it  was  pleaded  in 
defense  to  an  action  brought  by  him 
for  the  alienation  of  his  wife's  affec- 
tions.  And  see  Moor  v.  Moor  (1901) 
-  Tex.  Civ.  App.  — ,  68  S.  W.  347, 
wherein  it  was  held  that  a  husband 
who  employed  attorneys  to  procure  a 
divorce  for  his  wife,  pursuant  to  their 
collusive  agreement,  cannot  have  the 
decree  set  aside  because  of  bis  own 
fraudulent  participation,  even  though 
the  wife  overreached  the  husband  by 
anbsequently  refusing  to  keep  her 
agreement  regarding  certain  property. 
In  discussing  the  effect  of  the  over- 
reaching, the  court  aald:   "By  enter- 


ing into  a  coUubIou  with  the  appellee, 
and  employing  counsel  to  institute 
suit  and  obtain  a  decree  of  divorce, 
though  entered  into  and  done  by  him 
for  the  purpose  of  effecting  a  settle- 
njent  with  his  wife  of  their  community 
effects,  he  is  as  much  estopped  from 
questioning  the  validity  of  the  decree 
as  he  would  have  been  had  he  ap- 
peared and  answered  in  the  case. 
That  his  wife  may  have  oveireached 
him,  and  intended  not  to  abide  by  the 
settlement  after  the  decree  was  ob- 
tained, does  not  relieve  the  appellant 
from  the  effect  of  the  alleged  fraud 
and  collusion  on  his  part,  nor  place 
him  in  any  better  light  than  he  would 
appear  in  had  his  wife's  intention  con- 
curred only  with  his,  and  not  have 
reached  beyond  his  in  fraud.  It  is 
well  settled  that  the  validity  of  a  de- 
cree of  divorce  cannot  be  collaterally 
attacked  by  parties  who  voluntarily 
appear  and  submit  to  the  jurisdiction, 
on  the  ground  that  neither  of  the  par- 
ties was  subject  to  the  jurisdiction  of 
the  court,  although  the  divorce  might 
not  be  effectual  to  protect  them 
against  the  state."  And  in  Johnson 
V.  Johnson  (1918)  182  Ala.  376,  62  So. 
706,  where  a  wife  permitted  her  hus- 
band and  his  attorney  to  institute  in 
her  name  proceedings  against  the  hus- 
band for  a  divorce,  whereupon  a  de- 
cree in  her  favor  was  coUusively  ob- 
tained, it  was  held  that  she  could  not,' 
after  the  husband's  death,  attack  the 
decree  in  a  collateral  proceeding  for 
the  purpose  of  acquiring  the  property 
of  the  decedent  as  his  widow.  So,  in 
Robinson  v.  Robinson  (1914)  77  Wash. 
663,  51  L.R.A.CN.S.)  534,  138  Pac.  288, 
the  petition  of  a  wife  to  set  aside  a 
divorce  obtained  by  her,  based  on  the 
theory  that  she  had  been  induced  to 
obtain  it  by  duress,  was  denied  upon 
the  ground  of  collusion;  it  appearing 
that  the  husband  employed  the  attor- 
ney to  represent  the*  wife,  that  the 
wife  consented  to  the  bringing  of  suit 
mere^  to  aid  the  husband  In  his  busi- 
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nesB  and  with  the  understanding  that 
there  would  he  a  remarrlase,  and  the 
only  evidence  of  duress  being  the  hus- 
band's representation  that  her  refusal 
to  secure  a  divorce  from  him  greatly 
embarrassed  him  in  his  business,  and 
that  her  continued  refusal  would  com- 
pel him  to  leave  the  state. 

And  in  Harft  v.  Harft  (1888)  16  N. 
i¥.  Week.  Dig.  461,  where  it  appeared 
that  the  wife's  attorney  had  been  In- 
troduced to  her  by  the  husband  aftQr 
previously  agreeing  with  the  husband 
to  secure  a  divorce  for  a  specified  sum 
which  the  husband  agreed  to  pay,  that 
tiiereafter  an  action  was  commenced 
and  an  order  for  alimony  and  coansel 
fees  entered,  which  it  was  agreed  be- 
tween l^e  attorney  and  the  husband 
should  not  be  enforced*  and  t^at  a 
judgment  of  divorce  was  obtained  in 
good  faith  by  the  wife  upon  evidence 
proving  that  she  was  entitled  to  the 
decree, — it  was  held  that  the  decree 
would  not  be  set  aside  on  the  motion 
of  the  husband  on  the  ground  of  A-aud 
and  collusion,  the  court  saying : 
**Since  plaintiff  was  not  a  party  to  the 
collusion  between  her  attorney  and 
defendant,  the  judgment  recovered  by 
her  was  not  necessarily  invalidated  by 
reason  of  this  fraudulent  misconduct, 
and  since  plaintiff  was  entitled  to  the 
judgment,  the  fact  that  it  was  brought 
about  by  fraud  and  collusion  between 
her  attorney  and  defendant,  presented 
no  reason  for  setting  it  aside. 

But  fraud  may  entitle  a  party  who 
has  consented  to  a  dual  representation 
by  a  single  attorney  to  attack  a  decree 
for  divorce.  At  least  in  Megarge  v. 
Megarge  (1876)  2  N.  Y.  Week.  Dig. 
862,  a  wife  was  allowed  to  vacate  by 
motion  a  decree  of  absolute  divorce 
rendered  against  her  on  the  charge  of 
adultery,  where  it  appeared  that  the 
parties,  mutually  desiring  a  divorce, 
applied  to  an  attorney  and  made  ar- 
rangemente  to  secure  a  divorce  on  the 
ground  of  abandonment,  and  that  the 
wife  supposed  the  decree  was  granted 
on  that  ground,  and  therefore  made 
no  defense;  but,  by  means  of  manu- 
factured evidence,  an  absolute  decree 
was  fraudulently  entered  against  her 
on  the  ground  of  adultery4  In  this 
case  it  expressly  appeared  that  the  at- 


torney was  consulted  by  both  the  par- 
ties and  that  he  gave  fhem  both  advice 
in  the  matter,  but  no  point  was  made 
against  the  wife  on  account  of  her 
consent,  the  relief  being  granted  whol- 
ly on  the  ground  of  fraud  practised  on 
her;  the  judge  stoting  that  courts 
have  always  intervened  on  motion  to 
vindicate  their  own  process  and  pro- 
ceedings against  oppressive,  fraudu- 
lent, and  collusive  uses  of  them.  Com- 
pare Moor  V.  Moor  (Tex.)  as  set  out 
and  quoted  supra. 

In  connection  with  the  point  made 
in  the  reported  case  (ToDD  v.  RHODES, 
ante,  423)  to  the  effect  that  public 
policy  forbids  representation  of  both 
parties  to  a  fivorce  proceeding,  see 
the  analogous  case  of  Johnson  v.  John- 
son (1906)  141  N.  C  91,  68  S.  E.  628. 
where,  in  holding  that  upon  the  hear- 
ing of  a  motion  to  set  aside  a  decree 
annulling  a  marriage  for  incapacity 
of  the  plaintiff,  the  respective  parties 
cannot  be  represented  by  the  same 
counsel,  but  must  appear  by  individ- 
ual counsel,  the  court  said:  "Reasons 
based  upen  principles  of  sound  public 
policy  compel  us  to  dismiss  tiiis  pro- 
ceeding to  set  aside  the  judgment 
We  are  of  opinion  that  the  same  coun- 
sel cannot  represent  both  parties  to 
the  action.  In  so  holding,  we  mean 
no  reflection  whatever  upon  the  reput* 
able  and  eminent  counsel,  ^o  have 
undertaken  together  to  represent  both 
parties  in  making  the  motion.  Ther 
have  argued  strenuously  before  us  that 
there  are  no  conflicting  interests,  and 
that  therefore  they  can  properly  repre- 
sent both  parties.  We  are  compelled 
to  differ  from  them.  In  Moore  v.  Gid- 
ney  (1876)  75  N.  C.  34,  the  court  says: 
'The  law  does  not  tolerate  that  the 
same  counsel  may  appear  upon  both 
sides  of  an  adversary  proceeding  even 
colorably,  and  in  general  will  not  per- 
mit a  judgment  so  affected  to  stand, 
if  made  the  subject  of  exception  in 
due  time  by  l^e  parties  injured  there* 
by.'  .  .  *  To  permit  Iwth  parties  to 
be  representod  jointly  by  tiie  same 
counsel  upon  this  motion  would  be 
simply  laying  the  foundation  for  fu- 
ture complaint,  upon  the  part  of  the 
plaintiff  or  defendant,  in  case  either 
should  be  dissatisfied  with  the  action 
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of  the  court  if  the  judgment  should  be 
set  aside.  If  the  plaintiff  was  so  fee- 
ble-minded that  she  could  not  contract 
a  valid  marriage,  how  do  we  know  that 
she  is  capable  now  to  take  legal  action 
to  set  aside  the  Judgment?  The  judg- 


ment rendered  cannot  be  set  aside  by 
consent.  If  either  party  desires  to 
move  to  set  it  aside,  it  must  be  done 
in  an  adversary  proceeding  after  due 
notice  served  upon  the  other  party." 

G.  J.  a 


THEODORE  P.  DARVIRRIS,  Appt, 

V. 

BOSTON  SAFE  DEPOSIT  &  TRUST  COMPANY. 

MaaaackuaettB  Supreme  JvdMal  Court— FeTtruarn  00,  10»0, 
(285  Mara.  76,  126  N.  E.  382.) 

Landlord  and  tenant  —  relief  from  forfeiture  for  nonpayment  of  rent. 

A  tenant  for  a  short  term  who  is  habitually  delinquent  in  payment  of 
rent  and  is  two  months  overdue  when  ihe  landlord  enters  to  terminate  the 
lease  is  not  entitled  to  equitable  relief  against  the  forfeiture. 

[See  note  on  this  ^estion  beginning  on  page  437.] 


Appeal  by  plaintiff  from  a  decree  of  the  Superior  Court  for  Norfolk 
County  (Chase,  J.)  dismissing  a  bill  filed  to  enjoin  defendant  from  ex- 
pdling  plaintiff  for  nonpayment  of  rent.  Affirmed, 
The  facts  are  stated  in  the  opinion  of  the  court. 


Mr.  James  W.  Milne  for  appellant. 
Kr.  (3iarles  M.  Rt^erson,  for  ap- 
pellee: 

The  tenant,  having  wilfully  and 
pmtstently  failed  to  pay  rent,  has  no 
liffht  to  relief  in  equity. 

Gordon  v.  Richardson,  186  Mass. 
«2,  69  UR.A.  867,  70  N.  E.  1027; 
Sanders  v.  Pope,  12  Ves.  Jr.  282,  33 
Entr.  Reprint,  108;  Story,  Eq.  Jur.  § 
1S22;  Pom.  Eq.  Jur.  §  452;  Hancock  v. 
Carlton,  6  Gray,  39;  Livingston  v. 
Tompkins,  4  Johns.  Ch.  416,  8  Am. 
Dec.  598;  Lundln  v.  Schoeffel,  167 
Hub.  465,  46  N.  E.  933. 

.  Rngg,  Ch.  J.,  delivered  the  opin- 
ion of  ^e  court: 

The  plamtiff,  a  tenant  under  a 
written  lease  for  a  term  of  three 
years,  half  expired,  by  this  suit  in 
equity  seeks  to  enjoin  expulsion  of 
himself  from  the  demised  pren^iaes 
^  his  lessor,  which,  pursuant  to  a 
condition  of  the  lease,  has  entered 
for  nonpayment  of  rent  and  given 
aotioe  <tf  intention  to  terminate  the 
lease.  The  case  was  tried  before  a 
jadge  of  the  superior  court,  who 
found  that  "the  plaintiff  had  gener- 


ally been  slow  in  the  payment  of 
his  rent,  and  had  been  warned  by 
the  landlord's  agent  that  unless  he 
paid  more  promptly  he  would  have 
to  vacate  the  premises.  At  the 
tune  of  the  entry,  the  rent  for  two 
months  was  in  arrears." 

The  evidence  is  reported.  It 
came  chiefly  from  witnesses  who 
testified  orally.  A  careful  examina- 
tion shows  that  the  finding  of  facta 
made  by  the  judge  was  not  only  not 
plainly  wrong,  but  fully  warranted. 
Therefore  it  must  stand.  The  judge 
ruled  that  a  case  for  equitable  re- 
lief was  not  made  out,  and  entered 
a  decree  dismissing  the  bill.  The 
plaintiff's  appeal  brings  the  case 
here. 

It  was  said  by  Chief  Justice  Mor. 
ton  in  Nactier  v.  Osbom,  146  Mass. 
399,  at  page  402,  4  Am.  St.  Rep. 
323,  15  N.  E.  645:  "The  result  of 
the  authorities,  supported  by  sound 
principle,  is  that,  where  there  has 
been  a  breach  of  a  covenant  to  pay 
rent,  equity  will  relieve  against  a 
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forfeiture  although  the  breach  is 
wilful  on  the  part  of  the  lessee." 

It  further  was  said  by  Mr.  Jus- 
tice Loring  in  Gordon  v.  Richard- 
son, 185  Mass.  492,  69  L.R.A.  867, 
70  N.  E.  1027,  where  all  the  Massa- 
chusetts cases  and  numerous  other 
authorities  are  collected,  that  "the 
ground  on  which  a  tenant  gets  re- 
lief in  equity  from  the  forfeiture  of 
his  estate  for  a  failure  to  pay  rent 
is  that  in  equity  the  landlord's 
right  of  re-entry  is  given  as  secur- 
ity for  the  payment  of  the  rent,  and 
on  the  rent  being  paid  the  very 
thing  is  done  for  which  the  securif^ 
was  given.  Although  the  payment 
in  that  case  is  made  after  it  is  due, 
on  interest  being  paid  compensa- 
tion is  made  for  the  delay  in  per- 
formance, and  on  compensation  be- 
ing made  the  plaintiff  is  entitled  to 
relief." 

These  just  principles  are  ac- 
cepted in  all  their  amplitude.  They 
do  not  reach,  however,  to  the  case 
at  bar.  We  have  here  a  lease  for  a 
comparatively  short  term.  The 
failure  to  pay  rent  when  due  wag 
not  once  or  twice,  but  was  so  settled 
a  habit  as  to  be  rightly  described  as 
a  general  course  of  conduct.  The 
circumstances  of  continued  delay 
were  annoying  in  nature,  and  were 
accompanied  by  the  frequent  draw- 
ing of  checks  when  there  were  no 
funds  to  meet  them.  This  is  not  an 
instance  of  temporary  financial  em- 


barrassment or  fleeting  wilfuhiess 
of  purpose.  Much  less  is  it  the  re- 
sult of  accident  or  mistake.  When 
measured  by  the  term  of  the  lease, 
it  has  become  a  custom.  The  state 
of  being  behindhand  appears  to 
have  been  not  only  wilful  but  con- 
tumacious. There  is,  however,  no 
finding  of  bad  faith. 

It  is  a  familiar  maxim  in  equity 
that  he  who  seeks  equity  must  do 
equity.  The  plaintiff  has  made  an 
express  contract  in  writing  for  the 
payment  of  rent  at  specified  times, 
with  provision,  in  case  of  failure, 
for  entry  by  the  landlord.  He  asks 
equity  to  relieve  him  from  the  con* 
sequences  stipulated  in  his  agree- 
ment to  follow  from  failure  to  per* 
form  that  obligation.  While  in  the 
ordinary  case  of  delayed  paymmt 
of  rent  that  will  be 
done,  equity  will 
not  interfere  in  hia 
behalf  where,  as 
in  the  case  at  bar, 
the  plaintiff  has  violated  fundamen- 
tal principles  of  fair  dealing. 

Decree  affirmed. 


HOTB. 

The  power  of  equity  to  relierc 
against  forfeiture  of  a  lease  for  non- 
payment of  rent  is  considered  in  the 
annotation  following  BONFILS  v.'  LB- 
noux  (reported  herewith)  post,  437. 


Landlord  mmd 
tenant— c  f 
from  forfcltar* 
tor  nonpajraeat 
«f  vest. 


FREDERICK  G.  BONFILS  et  aL 
v. 

WILFRID  LEDOUX  et  aL 
(Two  cases.) 

VnMaA  Stateu  OireuU  Court  of  Appeala,  Eighth  Circuit— JToy  19»9, 

(266  Fed.  507.) 

Equity  —  power  to  relieve  from  forfeiture  of  lease. 

1.  Equity  may  relieve  a  tenant  from  forfeiture  of  his  estate  becaase  of 
failure  to  pay  ttie  rent  reserved  at  the  time  required  by  the  terms  of  the 
lease,  when  it  is  just  to  do  so. 

[See  note  on  Uiia  question  beginning  on  'page  487.] 
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Landlord  and  tenant  —  release  from 

fufdinre  —  when  refused. 

2.  Release  from  forfeiture  of  a 
lease  of  a  theater  for  nonpayment  of 
rent  will  not  be  granted  where  the 
lessee  left  the  property  in  possession 
of  the  lessor  for  several  weeks  with- 
oot  payinsr  rent  or  attempting  to  take 
possession,  and  the  lessor  had  execut- 
ed a  new  lease  under  which  the  lessee 
had  expended  large  sums  in  making 
alterations  and  improvonents  in  the 
building,  under  circumstances  which 
imparted  knowledge  to  the  first 
lessee  without  objection  from  him. 

[See  16  R.  C.  L.  1146,  1147.] 
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—  failure  to  take  powaiwion  —  effect 
on  claim  for  itnL 

S.  Failure  of  a  lessee  to  take  pos- 
session is  no  defense  to  a  claim  for 
rent. 

—  implied  promise  to  pay  rent. 

4.  The  law  implies  a  promise  to  pay 
rent  by  one  who  enters  and  occupies 
premises  by  permission  of  the  owner 
without  express  promise  to  pay. 

[See  16  R.  C.  L.  910.] 

—  accountability  of  lessor  remaining 
in  possession. 

5.  Lessors,  who,  after  payment  by 
the  lessee  of  rent  for  a  period  in  ad- 
vance, remain  in  possession  during 
that  period  with  knowledge  of  the  les- 
see, are  accountable  to  him  for  the 
value  of  such  use  and  occupation. 


Ceoss  afpeai£  from  a  decree  of  the  District  Court  of  the  United  States 
for  the  District  of  Colorado  (Lewis,  Dist  J.)  in  plaintiffs*  favor  in  part 
only,  in  a  suit  to  compel  defendants  to  account  to  them  as  trustees  for  all 
money  received  from  the  operation  of  a  certain  theater,  for  an  accounting 
of  money  expended,  and  to  enjoin  them  from  interfering  with  plaintiffs' 
use  and  enjoyment  of  such  theater;  defendants  appealing  from  so  much 
of  the  judgment  as  allowed  a  recovery  to  plaintiffs;  plaintiffs  appealing 
from  so  much  as  denied  them  a  decree  for  possession  of  the  premises  for 
the  remainder  of  the  term,  and  an  accounting  for  the  use  of  the  property. 
Reversed  on  defendants*  appeal. 


Statement  by  Manger,  Dist.  J. : 
Appeals  and  cross  appeaJ  chal- 
lenge the  decree  of  the  trial  court. 
Ihe  bill  sought  to  have  the  defend- 
ants held  to  be  trustees  of  the  lease 
of  a  theater  building.  This  theater 
building,  known  as  the  Empress 
Theater,  in  Denver,  was  held  under 
a  lease  by  the  defendant  Greaves,  as 
iessee.  Although  he  was  the  title 
holder,  t^e  defendant  Bonfils  and 
one  Tanunen,  who  is  not  a  party  to 
the  suit,  were  co-owners,  each  hav- 
ing a  third  interest  in  the  lease. 
Greaves  was  managing  the  building 
and  conducting  a  theater  therein  in 
the  faU  of  1915.  On  October  9, 
Greaves  executed  a  written  lease  of 
the  building  to  the  plaintiffs,  who 
me  experienced  managers  of 
theaters.  The  term  was  to  begin  on 
November  1,  and  to  continue  about 
five  years,  and  the  rental  fixed  was 
$500  per  week,  payable  in  advance 
on  the  first  day  of  each  week.  No 
rent  was  to  be  paid  for  the  period 
from  November  1  to  November  15. 


The  plaintiffs  paid  $5,000  of  the 
rental  in  cash  at  the  time  of  the  exe- 
cution of  the  lease,  to  cover  the  first 
ten  weeks  of  their  term,  beginning 
November  15, 1915,  and  ending  Jan- 
uary 24,  1916.  Among  tiie  coven- 
ants of  the  lease  were  the  following : 
,  *'It  is  further  expressly  under- 
stood and  agreed  by  and  between* 
the  parties  hereto  that  if  the  rent 
herein  reserved,  or  any  part  thereof, 
stipulated  herein  to  be  paid  by  the 
said  lessees,  shall  be  b^ind  or  re- 
main unpaid  for  5  (five)  days  from 
and  after  the  day  and  date  whereon 
the  same  ought  to  have  been  paid, 
or  if  the  said  lessees  shall  fail  or 
make  default  in  the  performance  of 
any  one  or  more  of  the  covenants  or 
promises  herein  set  forth  to  be  by 
said  lessee  kept  and  performed,  the 
same  and  each  and  every  instance 
thereof  shall  work  a  forfeiture  of 
this  lease,  and  upon  the  occurrence 
of  any  one  default  it  shall  and  may 
be  lawful  for  the  said  lessor,  its  as- 
signs, agent,  or  attorney,  at  its  or 
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their  election,  declare  said  term 
ended  and  into  the  said  premises  or 
any  part  thereof,  either  with  or 
without  process  of  law,  to  re-enter, 
and  the  said  lessee,  or  any  person 
or  persons  occupying  in  or  upon  the 
same,  to  expel,  remove,  and  put  out, 
using  such  force  as  may  be  neces- 
sary in  80  doing,  and  the  said  prem- 
ises again  to  repossess  and  enjoy  as 
in  its  first  and  former  estate  with- 
out first  making  any  demand  for 
said  rent,  either  upon  the  premises 
or  elsewhere,  or  giving  any  notice 
that  said  lease  is  foi^eited,  any- 
thing in  the  statutes  of  Colorado  to 
the  contrary  notwithstanding. 

"It  is  hereby  agreed  and  under- 
stood between  the  parties  hereto 
that  the  authority  lUbove  given  to 
reenter  and  take  possession  of  said 
premises  in  case  of  a  forfeiture  of 
the  lease  as  above  provided  is  a  li- 
cense in  law  to  the  lessor  and  its 
agent  to  so  enter  and  take  posses- 
sion of  said  premises,  and  no  action 
of  forcible  entry,  unlawful  detainer, 
trespass,  or  lUce  action  shall  be 
brought  by  the  lessee*  in  case  said 
lessee  is  forcibly  dispossessed  from 
said  premises  by  reason  of  the  for- 
feiture of  this  lease  as  aforesaid." 

The  plaintiffs  never  took  posses- 
sion, and  did  not  pay  any  rent  after 
the  first  payment  of  $5,000. 
Greaves  continued  in  possession, 
and  on  February  17, 1916,  assigned 
the  lease  held  by  him  as  lessee  to  a 
corporation  known  as  the  Empress 
Theater  Company,  which  had  been 
organized  on  January  26,  1916,  and 
in  which  Bonfils,  Greaves^  and  Tam- 
men  were  the  principal  stockhold- 
ers. That  corporation  thereafter 
conducted  a  theater  in  the  building. 
The  plaintiffs  and  Boniils  had  some 
extended  negotiations  looking  to  the 
acquirement  of  another  theater  in 
Kansas  City,  Missouri,  also  known 
as  the  Empress  Theater.  The  plain- 
tiffs claimed  in  their  bill,  and  there 
was  proof  tending  to  show,  that 
shortly  before  the  term  of  the  Den- 
ver lease  began  Bonfils  stated  to  the 
plaintiff  that  he  was  about  to  get 
possession  of  the  Kansas  City  thea- 
ter and  that  there  was  an  urgent 


necessity  for  the  plaintiffs  to  go 
there,  as  someone,  was  needed  to 
take  and  hold  possession  of  tiut 
theater  because  of  some  legal  com- 
plications, and  that  he  depended  up- 
on the  plaintiffs  to  do  that  work; 
that,  in  reply  to  plaintiffs'  expostu- 
lations that  it  was  necessary  for 
them  to  take  possession  of  the  Den- 
ver theater,  Bonfils  stated  that  they 
need  not  worry  about  that  theater, 
because  he  would  have  Greaves  con- 
tinue to  operate  it  until  the  plaintiffs 
came  back  from  Kansas  City  and 
were  ready  to  take  possession.  The 
plaintiffs  claimed  that,  relying  on 
their  statements,  they  agreed  to  go 
to  Kansas  City,  and  there  entered 
into  a  lease  of  that  theater,  also, 
from  a  lessor  who  held  the  title  in 
trust  for  Bonfils  and  Tammen. 
They  took  possession  of  the  Kansas 
City  theater  and  operated  it  for  sev- 
eral months.  It  proved  a  losing 
venture,  and  the  plaintiffs  organiz^ 
a  corporation,  in  which  they  were 
the  chief  stockholders,  and  to  which 
they  assigned  the  lease.  This  com- 
pany continued  operations  for  some 
months,  and  then  became  a  bank- 
rupt. The  plaintiffs  conducted  a 
theater  at  Omaha,  and  were  in- 
terested in  similar  enterprises  else- 
where. Greaves  notified  the  plain- 
tiffs, about  the  time  when  his  lease 
required  him  to  deliver  possession, 
that  he  did  not  wish  to  operate  the 
Denver  theater  longer,  and  asked 
them  to  take  possession.  Thereupon 
the  plaintiffs  again  consulted  Bon- 
fils, and  plaintiffs  assert  that  Bon- 
fils, in  the  hearing  of  Greaves,  again 
stated  that  Greaves  would  continue 
to  operate  the  Denver  theater,  and 
that  the  plaintiffs  could  return  to 
Denver  after  they  were  through  at 
Kansas  City;  thkt  tiiey  need  not 
worry  about  Denver,  as  he  would 
look  after  their  interests  there.  The 
plaintiffs  also  claim  that  Bonfils 
again  made  statements  to  the  same 
effect  about  November  13,  when 
they  assured  him  that  their  affairs 
in  Kansas  City  were  anch  that  they 
could  then  go  to  Denver.  The  plain- 
tiffs claimed  that  in  March,  1916, 
thcgr  again  inquired  of  Bonfils  about 
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their  taking  possession  of  the  Den- 
ver theater,  but  that  he  informed 
them  that  he  would  not  permit  them 
to  have  possession,  because  they  had 
forfeited  their  lease.  About  the 
middle  of  June,  1916,  the  plaintiffs 
denumded  possession  of  the  Denver 
theater  from  Bonfils  and  Greaves, 
but  were  notified  that  thdr  lease- 
hold rights  had  been  forfeited. 
Based  on  this  assumed  state  of 
facts,  plaintiffs'  bill  prayed  that  the 
defendants  be  decreed  to  be  trustees 
for  plaintiffs  in  the  operation  of  the 
Denver  theater,  and  required  to  ae- 
connt,  and  that  possession  of  the 
theater  should  be  surrendered  to 
tbem. 

The  claim  of  the  defendants  was 
that  no  such  statements  as  those  re- 
lied upon  by  the  plaintiffs  had  been 
made  to  them  by  either  Bonfils  or 
Greaves,  and  t^eir  evidence  sup- 
ported this  denial.  Th^  also 
daimed  that  early  in  December, 
1915,  the  plaintiffs  had  abandoned 
and  surrendered  the  lease  of  the 
Denver  properly,  and  that  t^ey  had 
accepted  the  surrender,  and  after 
the  assignment  of  Greaves's  lease  to 
the  new  corporation,  it  was  shown 
that  that  company  had  expended 
|U,600  in  making  alterations  and 
iiiq>Tovements  in  the  theater  build- 
in?,  removing  the  storerooms,  build- 
ing a  lobby,  inside  foyer,  and  a  new 
box  office,  and  in  refurnishing  and 
redecorating,  before  the  plaintiffs 
made  demand  in  June  for  posses- 
sion. The  plaintiffs'  testimony  de- 
nied that  any  surrender  or  abandon- 
ment had  been  made.  Other  de- 
fenses were  asserted  in  the  answers, 
and  the  defendants  prayed  that  the 
rights  of  the  defendants  Bonfils  and 
Greaves  to  the  $5,000  paid  by  plain- 
tiffs be  determined,  and  for  general 
equitable  relief.  The  decree  dis- 
missed the  bill  as  to  the  Empress 
Theater  Company,  and  gave  judg- 
ment in  favor  of  the  plaintiffs 
against  Bonfils  and  Greaves  for  the 
$5,000,  which  plaintiffs  had  paid 
thein,<with  interest  and  costs.  The 
court  expressed  the  opinion  that 
the  plaintiffs  had  not  proved  the 
rtstements  they  had  alleged  BonfUs 
18  A.L.B^28. 
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to  have  made,  and  that  no  trust  was 
established.  The  recovery  of  the 
$5,000  and  interest  was  allowed, 
because  defendants  had  rendered 
nothing  of  value  to  the  plaintiffs  in 
return  therefor,  and  because  pos- 
session was  not  taken  by  l^e  plain- 
tiffs. The  defendants  have  filed  two 
appeals  on  a  single  record,  but  the 
later  one  must  be  regarded  as  in 
substitution  for  the  earlier. 

Argued  before  Hook  ,and  Stone, 
Circuit  Judges,  and  Munger,  District 
Judge. 

Messrs.  John  T.  Bottom  and  John 
M.  Waldron  for  defendants. 

Messrs.  Francis  A.  Brogan,  Alfred 
6.  Eliick,  Anan  Raymond,  and  T.  J. 
0*Donn^l,  for  plaintiffs: 

The  defendants  held  and  now  hold 
the  demised  premises  as  trustees  for 
plaintiffs. 

United  States  v.  Carter,  96  C.  C.  A. 
587,  172  Fed.  1,  217  V.  S,  286,  64  L. 
ed.  769.  30  Sup.  Ct.  Rep.  616,  19  Ann. 
Cas.  694;  Re  Berry,  77  C.  C.  A.  434, 
147  Fed.  208;  Cook  v.  Basom,  164  Mo. 
694,  65  S.  W.  227;  Aspinall  v.  Jones, 
17  Mo.  209;  Luse  v.  Rankin,  57  Neb. 
632,  78  N.  W.  268;  Bell  v.  McJones, 
150  N.  C.  86,  66  S.  B.  646;  Danseisen'a 
Appeal,  73  Pa.  66;  Cerro  Cobre  De- 
velopment Co.  V.  Duvall.  16  Ariz.  486, 
147  Pac.  695;  Lane  v.  Wentworth,  69 
Or.  242,  133  Pac.  348,  138  Pac.  468: 
Winters  v.  Winters,  34  Nev.  823,  128 
Pac.  17, 1186;  Orr  v.  Perky  Invest.  Co. 
66  Wash.  281,  118  Pac.  19;  Ullman  v. 
Kelley,  66  Colo.  77,  173  Pac.  428;  Fine 
V.  Lawless,  139  Tenn.  160,  L.R.A. 
1918C.  1046,  201  S.  W.  160  ;  Cook  v. 
Flagg.  147  *C.  C.  A.  862,  233  Fed.  426; 
Wheatley  v.  Kissinger,  61  Colo.  26^ 
166  Pac.  1099;  O'Day  v.  Annex  Realty 
Co.  —  Mo.  — ,  191  S.  W.  41. 

Constructive  trusts  arising  by  op- 
eration of  law  are  not  within  the  Stat- 
ute of  Frauds  and  other  statutes  pro- 
hibiting parol  trusts. 

Ullman  v.  Kelley,  66  Colo.  77,  178 
Pac.  423;  Crabtree  v.  Potter,  150  Cal. 
710,  89  Pac.  791 ;  Walker  v.  Bruce,  44 
Colo.  109,  97  Pac.  250;  Fisk*8  Appeal, 
81  Conn.  433,  71  Atl.  659;  Hilt  v. 
Simpson,  230  111.  170.  82  N.  E.  588; 
Grossman  v.  Keister,  223  111.  69,  8 
LR.A.(N.S.)  698,  114  Am.  St.  Rep. 
305,  79  N.  E.  58;  Catalani  v.  Catalani, 
124  Ind.  54,  19  Am.  St  Rep.  23,  24  N. 
E.  375;  Gilpatrick  Glidden,  81  Me. 
137,  2  L.R.A.  662.  10  Am.  St.  Rep.  245, 
16  Atl.  464;  Bowler  v.  Curler,  21  Nev. 
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158,  37  Am.  St  Rep.  601,  26  Pac.  226; 
Wood  V.  Rabe,  96  N.  Y.  414.  48  Am. 
Kep.  640;  Hanson  v.  Svardverud,  18 
N.  D.  550.  120  N.  W.  660;  Kroll  v. 
Coach,  46  Or.  459,  78  Pac,  397,  80  Pac. 
900;  Schrager  v.  Cool,  221  Pa.  627,  70 
Atl.  889;  HorriB  v.  Reigel.  19  S.  D.  26, 
101  N.  W.  1086;  Brookings  Land  .&  T. 
Co.  V.  Bertneas,  17  S.  D.  298,  96  N.  W. 
97;  Orr  v.  Perky  Invest  Co.  65  Wash. 
281, 118  Pac.  19;  Goss  v.  Rothrock.  102 
Kan.  272.  169  Pao.  1161;  Amtson  v. 
First  Nat  Bank.  39  N.  D.  408,  LJtJ^. 
1918F,  1038,  167  N.  W.  760;  Whitney 
y.  Hay.  18J  U.  S.  77,  46  L.  ed.  758,  21 
Sup.  Gt.  Rep.  637;  Kern  v.  Beatty,  267 
111.  127,  107  N.  E.  794;  Westphal 
Heckman,  185  Ind.  88,  113  N.  E.  299; 
Meador  v.  Manlove,  97  Kan.  706,  166 
Pac.  731;  Clark  v.  Mitchell,  35  Neb. 
447.  HO  Pac.  760.  134  Pac.  448;  Lauri- 
cella  T.  Lauricella.  161  Cal.  61,  118 
Pac.  480;  McCoy  v.  McCoy,  80  Okla. 
379. 121  Pac.  176,  Ann.  Cas.  1913C,  146. 

A  court  of  equity  has  inherent  pow- 
er to  relieve  against  forfeiture,  this 
power  being  applicable  to  a  forfeiture 
of  lease  for  nonpayment  of  rent. 

Lundin  v.  Schoeffel.  167  Mass.  465, 
45  N.  E.  983;  Semidey  v.  Central 
Aguirre  Co.  152  C.  C.  A.  444,  239  Fed. 
610;  Henderson  v.  Carbondale  Coal  & 
Coke  Co.  140  U.  S.  26,  85  L.  ed.  332. 
11  Sup.  Ct.  Rep.  691;  Elevator  Case, 
3  McCrary,  463,  17  Fed.  200 ;  Kann  v. 
King,  204  U.  S.  43,  61  L.  ed.  360,  27 
sup.'  Ct.  Rep,  213;  Sunday  Lake  Min. 
Co.  V.  Wakefield,  72  Wis.  204,  39  N, 
W.  136,  16  Mor.  Min.  Rep.  97;  Wylie 
v.  Kirby,  115  Md.  282,  80  Atl.  692, 
Ann,  Cas.  1913A,  826;  Giles  v.  Austin, 
62  N.  Y.  486;  Thropp  v.  Field,  26  N, 
J.  Eq.  82. 

Munger,  Bist.  J.,  delivered  the 
dJ>inion  of  the  court: 

The  plaintiffs,  in  support  of  a 
cross  appeal,  urge  that  tiie  evidence 
shows  that  there  was  a  constructive 
trust  established  whereby  the  de- 
fendants held  the  property  in  trust 
for  the  plaintiffs,  while  the  defend- 
ants urge  that  the  plaintiffs'  evi- 
dence shows  nothing  more  than  an 
express  trust  concerning  lands  and 
relating  thereto,  and  that  such  a 
trust  is  invalid  under  the  Colorado 
Statute  of  Frauds  (Colo.  Rev.  Stat. 
1908,  §  2660),  which  forbids  the 
creation  or  declaration  of  such  a 
trust  otherwise  than  by  deed  or  con- 
veyance in  writing,  subscribed  by 


the  party,  or  by  his  agent  author- 
ized by  writing.  It  is  not  necessary 
to  determine  this  issue,  because  tbie 
court  below  decided  on  conflicting 
evidence  that  no  such  agreement  as 
the  plaintiffs  rely  upon  had  been 
made.  That  condusion  is  support- 
ed by  direct  evidence  and  by  many 
circumstances  in  tiie  case,  and 
should  not  be  set  aside. 

The  defendants  assert  that  the 
court  should  have  dismissed  the 
plaintiffs'  bill,  because,  when  it 
turned  out  that  the  equitable  relief 
sought  by  the  bill,  the  declaration  of 
a  trust,  could  not  be  granted,  tiie 
court  was  without  jurisdiction  to 
proceed  further,  leaving  the  parties 
to  their  actions  at  law  for  further 
relief  sought.  The  correctness  of 
this  conclusion  may  be  conceded,  if 
the  bill  had  sought  only  the  estab- 
lishment of  a  trust  relationship ;  but 
the  bill  also  proceeded  upon  a  famil- 
iar ground  of  equitable  jurisdiction 
for  relief  from  a  forfeiture  assert- 
ed by  the  defendants.  A  court  of 
equity  has  power  to  relieve  a  tenant 
from  forfeiture  of 
his  estate,  because  SiTi^E^^** 
of  a  failure  to  pay  J<»»'ei*»«  •« 
the  rent  reserved  at 
the  time  required  by  the  terms  of 
his  lease,  when  it  is  Just  to  do  so. 
Sheets  v.  Selden,  7  Wall,  416,  19  L. 
ed.  166 ;  Kann  v.  King,  204  U.  S.  43, 
51  L.  ed.  360,  27  Sup.  Ct  Rep.  213; 
Elevator  Case  (C.  C.)  3  McCraxy, 
463, 17  Fed.  200 ;  1  Pom.  Bq.  Jur. » 
433,434,460,453.  * 

When  the  conclusion  of  ^e  lower 
court  is  accepted  that  there  was  no 
agreement  on  the  part  of  the  defend- 
ants to  hold  the  Denver  theater  as 
trustees  for  the  plaintiffs  until  they 
should  be  ready  to  assume  posses- 
sion of  it,  we  have  the  fact  remain- 
ing that  the  plainlsffs  did  not  take 
possession  of  the  leased  property, 
but  allowed  the  lessor  to  remain  in 
possession  for  7i  months  before  de- 
manding possession.  The  lessor  did 
not  refuse  or  withhold  possession. 
Finding  no  one  claiming  possession 
on  the  part  of  the  lessees,  he  contin- 
ued to  use  and  occupy  the  premises, 
conducting  a  theater  as  he  had  done 
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before  the  execution 
After  the  ten-weeks  period  had  ex- 
pired for  which  plaintiffs  had  paid 
the  rent  in  advance,  and  when  more 
than  three  weeks  had  elapsed  there- 
after without  payment  of  the  rent 
reserved  by  the  terms  of  the  lease, 
tbe  lessor  assi^ed  his  interest  to  a 
corporation  as  a  new  tenant,  and 
thereafter  insisted  that  the  plain- 
tiffs had  forfeited  their  estate.  Un- 
der the  terms  of  the  lease,  as  they 
hire  been  quoted,  no  demand  was 
necessary  as  a  foundation  for  a  legal 
forfeiture.  Lewis  v.  Hughes,  12 
Colo.  208,  20  Pac.  621 ;  Fifty  Asso- 
eiates  v.  Howland,  5  Gush.  214;  24 
(^1355;  16  R.  G.  L.  1128. 

We  perceive  no  equitable  grounds 
for  relief  from  the  forfeiture  which 
the  defendants  have 
SS?J2iM"5:S«    declared.    The  de- 

i^^f^'S!  fault  in  tlie  pay- 
ment of  the  rent 
must  be  taken  to  be  wilful.  The 
rent  due  amounted  to  the  sum  of 
99,500  before  possession  was  de- 
manded of  the  lessor.  A  valuable 
business  property  was  left  without 
attempt  at  occupation  by  the  ten- 
ants, when  a  large  portion  of  its 
leasehold  value  consisted  in  the  un- 
interrupted continuance  of  its  use 
as  a  theater;  the  new  lessee  was  al- 
lowed to  expend  $14,000  in  making 
BQbstantial  alterations  and  improve- 
ments of  the  building,  under  dr- 
cnmstances  that  impurted  knowl- 
edge to  the  plaintiffs,  and  without 
objection  on  their  part,  and,  when 
possession  was  demanded,  no  tender 
or  offer  to  pay  the  rent  due  was 
made.  In  the  case  of  Sheets  v.  Seld- 
en,  supra,  the  court  said,  in  refusing 
equitable  relief  from  .a  forfeiture 
declared  against  a  tpnant:  "Gourts 
of  equity  are  governed  by  the  same 
rules  in  the  exercise  of  this  juris- 
diction as  courts  of  law.  All  ar- 
rears of  rent,'  interest,  and  costs 
most  be  paid  or  tendered." 

And  in  the  case  of  Kann  v.  King, 
204  U.  3.  43,  61  L.  ed.  860,  27  Sup. 
Ct.  Rep.  213,  the  same  court  said: 
*Tn  considering  this  subject  two 
propositions  are  obvious:  Firs^ 
vfaere  the  forfeiture  from  which  re- 
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of  the  lease,  lief  is  sought  has  been  occasioned 
by  the  gross  negligence  of  the  per^ 
son  claiming  to  be  relieved,  the  de- 
fault so  occasioned  is  not  one 
brought  about  by  accident  or  mis- 
take; and,  second,  that  even  where 
accident  or  mistake  has  been  shown, 
especially  in  the  absence  of  culpa- 
bility or  fraud  on  the  part  of  the 
other  party,  a  court  of  equity  will 
not  grant  relief  from  the  forfeiture, 
unless  it  can  be  done  with  justice  to 
that  party." 

For  these  reasons  the  cross  ap- 
peal must  fall. 

The  defendants  insist  that  there 
is  no  basis  for  allowing  a  recovery 
from  the  defendants  of  the  $6,000 
paid  by  the  plaintiffs  in  advance  as 
rratal  from  November  15  to  Jan- 
uary 24,  because  it  was  paid  accord- 
ing to  their  express  covenant  in  the 
lease.  It  is  the  gen-  ^  ^ 

eral  rule  that  the  ^ZiS^it*^ 
failure  of  the  lessee  tS*^S!t 
to  take  possession  is 
no  defense  to  a  claim  for  rent,  be- 
cause that  liability  is  fixed,  not  by 
the  fact  of  possession,  but  the 
covenant  to  pay  rent.  Oregonian  R. 
Co.  V.  Oregon  R.  &  Nav.  Co.  (G.  C.) 
27  Fed.  277;  Moore  v.  Dove,  1 
Hayw.  &  H.  161,  Fed.  Gas.  No. 
9,757;  Union  P.  R.  Co.  v.  Chicago, 
R.  I.  &  P.  R.  Go.  164  ni.  88,  45  N.  E. 
488;  Tiffany,  Land.  &  T.  1164;  Tay- 
lor, Land.  &  T.  §  15. 

The  mere  fact  that  the  lessor  re- 
mains in  possession  after  the  term 
of  the  lease  has  begun  does  not  in- 
volve any  exclusion  from  the  prem- 
ises, in  the  absence  of  any  request 
for  possession  by  the  lessee.  If  the 
tenant  desires  to  occupy  the  prem- 
ises, he  should  manifest  tiiat  inten- 
tion in  a  decisive  way.  Millie  Iron 
Min.  Go.  V.  Thalmann,  34  App.  Div. 
281,  54  N.  Y.  Supp.  276;  Vander- 
pool  V.  Smith,  4  Abb.  App.  Dec.  461 ; 
Fitzhugh  V.  Baird,  184  Gal.  570,  66 
Pac.  723;  Little  v.  Hudgins,  117 
Ark.  272,  174  S.  W.  520.  The  con- 
tinued occupation  by  the  lessor 
awaiting  the  tenantfs  entry  often  is 
a  protection  to  the  interests  of  both 
against  possible  injury  of  the  build- 
ing by  fire,  by  trespass,  by  lapse  of 


Digitized  by 


Google 


436 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[16  A.L.R. 


insurance,  or  by  deterioration.  So 
long:  as  such  possession  by  the  lessor 
is  permissive,  or  not  adverse  to  the 
lessee,  it  cannot  amount  to  an  evic- 
tion or  termination  of  the  lease,  or 
excuse  the  tenant  from  payment  of 
rent  according  to  his  contract,  nor 
can  it  be  a  basis  for  recovery  frofli 
the  lessor  of  rent  that  has  already 
been  advanced.  The  portion  of  the 
decree  awarding  a  judgment  against 
the  defendants  for  the  recovery  of 
1^6  rent  paid  must  therefore  be  re- 
versed. 

As  the  parties  are  in  a  court  of 
equity,  and  as  the  defendants  Bon- 
flls  and  Greaves  ask  affirmative  re- 
lief in  having  determined  the  rights 
of  those  defendants  to  the  $5,000 
paid  by  the  lessees,  we  think  that 
the  denial  of  relief  from  the  forfei- 
ture of  the  lease  should  be  coupled 
with  a  determination  of  the  rights 
of  the  parties  before  the  court,  aris- 
ing from  the  payment  of  this  sum, 
and  the  occupation  of  the  leased 
premises  by  the  lessor  during:  the 
term  in  which  the  lease  was  in  full 
eifect,  in  order  that  the  whole  con- 
troversy between  the  parties  may  4)6 
settled. 

It  is  evident  that  the  trial  court 
found  that  there  was  no  abandon- 
ment or  surrender  of  the  leased 
premises  in  December,  as  claimed 
by  the  defendants,  because  the  de^ 
oree  for  the  restoration  of  the 
$5,000  presupposes  that  the  lessees 
were  entitled  to  a  possession  under 
their  lease  for  the  full  term  of  the 
ten  weeks  ending  January  24.  We 
may  accept  this  conclusion,  also,  as 
the  testimony  was  in  direct  conflict. 
What  was,  then,  the  legal  eifect  of 
the  continued  possession  by  the 
lessor  with  the  acquiescence  of  the 
-imoiied  lessees?    The  law 

promise  to  p«T  implies  a  promise 
by  the  occupier  who 
has  entered  and  occupied  the  prem- 
ises by  permission  of  the  owner,  and 
without  any  express  contract,  to  pay 
the  owner  a  reasonable  rent  for  his 
occupation.  Carpenter  v.  United 
States,  17  WaU.  489,  21  L.  ed.  680; 


Lazarus  v.  Phelps.  152  U.  S.  81,  U 
L.  ed.  363,  14  Sup.  Ct  Rep.  477; 
United  States  v.  Whipple  Hardware 
Co.  112  C.  C.  A.  357,  191  Fed.  945; 
Cobb  V.  Kidd  (C.  C.)  19  Blatehf. 
560, 8  Fed.  695.  The  vendor  may  be- 
come liable  to  his  vendee,  or  the 
lessor  to  his  lessee,  for  use  and  oc- 
cupation of  the  land  conveyed,  when 
he  continues  in  possession  after  the 
time  the  grantee  was  entitled  to  pos- 
session. Preston  v.  Hawley,  139  N. 
Y.  296,  34  N.  E.  906;  Larrabee  v. 
Lumbert,  34  Me.  79.  Greaves  and 
Bonfils  each  obtained  a  one>third 
portion  of  the  beneflcial  use  of  the 
theater  building  during  a  period  of 
ten  weeks,  for  which  period  the 
plaintiffs  had  paid  the  rent  demand- 
ed by  their  lease,  and  this  occupsp 
tion  was  with  the  knowledge  and 
consent  of  the  plaintiffs.  It  was  the 
opinion  of  the  trial  court  that  the 
failure  of  the  lessees  to  take  posses- 
sion was  with  the  knowledge  and 
acquiescence  of  the  lessor,  and  the 
evidence  sustained  Uiis  conclusion. 
The  plaintiffs  are 
therefor  entitled  to  ^nSiTor'*"'*' 
recover  from  each  SSSIiSUS  ** 
of  these  two  defend- 
ants one  third  of  the  value  of  such 
use  and  occupation.  The  answer  of 
the  defendant  Bonfils  asserted  a  set- 
off as  assignee  of  legal  demands 
against  the  plaintiffs,  but  there  was 
no  evidence  given  to  show  that  he 
was  such  assignee. 

The  decree  will  be  affirmed  as  ta 
the  Empress  Theater  Company,  and 
will  be  reversed  as  to  the  defendants 
Bonfils  and  Greaves,  with  directions 
to  the  trial  court  to  allow  proofs  of 
the  value  of  the  use  and  occuiMition 
by  Bonfils  and  Greaves,  as  has  been 
indicated,  and  to  enter  a  judgment 
for  that  sum  against  them,  and  to 
deny  other  relief  prayed  for  by  the 
parties  other  tham  the  Empress 
Theater  Company.  The  appellants 
will  recover  their  costs  in  cases 
numbered  5439  and  5440,  and  no 
costs  to  be  taxed  in  this  court  in 
favor  of  either  of  the  i>artie8  in  caae- 
numbered  5444. 


Digitized  by  Google 


ANNO— LEASE— FORFEITURE— REUBF.  •  487 

ANNOTATION. 

Power  of  vfAf  to  reBf  agafaiit  furfeUure  of  leue  (or  nonpi^iBiat  of  Mt 


L  Introductorr,  487. 
H-  Ezistence  of  pomr,  487a 
m  ExerdM  <tf  powor. 
a.  Role  stated,  488. 
k  Applieatun  of  rnlat 
1.  Bdiet  gnatod: 

(a)  Generally*  440. 

(b)  Accidental  defaatt, 

442. 

(c)  Acqnieacence  otf  lessw 

in  irregolar  pay- 
ments, 443. 

(d)  Sot-off  or  recoupment 

against  lessor,  444. 

r.  IntroOuetor^. 

present  annotation  is  eoncerned 

ntly  with  the  question  of  relief  in 
eqoify  from  s  forfeiture  of  a  lease  for 
tl»  nonpayment  of  rent,  excluding 
cues  involving  equitable  relief  from 
a  breach  of  s  covenant  in  a  lease  to 
pufonn  some  collateral  d'u^,  as,  for 
uanqtl^  to  insure,  to  repair,  to  sup- 
port and  render  personal  serrices,  or 
the  like. 

Forfeitures,  in  equity,  are  regarded 
extreme  disfavor,  and,  where 
cmpensation  can  be  made  for  non- 
P^ormance,  a  court  of  equity  will 
wdinarily  give  relief  against  forfeit- 
ve.  This  is  on  the  principle  that  a 
court  of  eqai^  is  a  court  of  con- 
Kienee,  and  will  permit  nothing  to  be 
within  its  jurisdictions  which  is 
BBconscionable,  and  that  a  person 
^ving  a  legal  right  shall  not  be 
permitted  to  avail  himself  of  it  for  the 
PUposes  of  injustice  and  oppression. 

"As  a  proposition  pervading  this 
doctrine  of  the.right  of  re-entry  by  the 
Infeitnre  of  a  lease  of  land,  it  is  to 
^  observed  that  the  power  to  be 
aereiaed  is  a  very  strong  power,  and 
it  18  one  which  is  exercised  without 
the  judgment  of  a  court  of  justice  or 
of  anybody  eli^  but  the  party  who  is 
oereisin^  it.  The  party  determines 
to  hiswelf  whether  he  has  the  right 
of  r»«itoy,  without  any  resort  to  a 
toart  of  justice.  This  is  always  a 
barsh  power.  It  has  always  been 
cnuidered  that  it  was  necessary  to 
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(e)  InsnlBcient  notice  to 

lessee,  446. 

(f)  Insnffleient  declara- 

tion of  f(nf eitnre, 
446. 

S.  Belitf  refused: 

<a)  Wilful  default,  447. 

(b)  Failure  of  leuee  to 

tender  anunmtsdae, 
448. 

(c)  Other  covenants  bndc- 

en,  448. 

IV.  Who  entitied  to  relief,  448. 
V.  Rule  in  England  and  Canada,  4494 

restrain  it  to  the  most  technical  limits 
of  the  terms  and  conditions  upon 
which  the  right  is  to  be  exercised. 
Hence  it  is  that  the  old  common  law 
provided  in  this  class  of  contracts 
that  it  was  the  duty  of  the  court  to 
see  that  no  injustice  was  done.  It  is 
reasonable,  it  is  natural,  that  when  a 
contract  puts  it  into  the  power  of  one 
man  to  say  that  under  certain  contin- 
gencies, of  whi^  he  is  to  be  the 
judge,  he  shall  enter  upon  the  house, 
or  home,  or  property  of  another,  and 
eject  him  instantly,  and  take  posses- 
sion— it  is  reasonable,  it  is  proper,  that 
the  contract  and  the  acts  which  justify 
such  a  course  of  conduct  should  be 
construed  rigidly  against  the  exercise 
of  the  right  A  court  of  equity,  when 
necessary,  when  this  power  has  been 
exercised,  will  come  in  and  afford 
relief."  Kansas  City  Elevator  Co.  v. 
Union  P.  R.  Co.  (1881)  8  McCrary, 
463,  17  Fed.  200. 

IX,  ExiBtenee  of  pouter.  , 

That  a  court  of  equity  has  inherent 
power  to  relieve  a  tenant  ^om  a  for- 
feiture of  his  estate,  because  of  a 
failure  to  pay  rent  at  the  time  required 
by  the  terms  of  his  lease,  is  un- 
questioned. Sheets  v.  Selden  (1869) 
7  Wall,  (U.  S.)  416,  19  L,  ed.  166; 
Kansas  City  Elevator  Co.  v.  Union  P, 
R.  Co.  (1881)  3  McCraxy,  463,  17  Fed. 
200;  Abrams  v.  Watson  (1877)  69  Ala. 
624;  Thompson  v.  Coe  (1921)  —  Conn. 
— 'AX.R.  — ,  116  Atl.  219;  Charles 
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Mulvey  Mfg.  Co.  v.  McKinney  (1914) 
184  111.  App.  476;  Lombardo  v. 
Clifford  Bros.  Co.    (1921)   —  Md. 

114  At!.  849;  South  Penn  Oil 
Go.  T.  Edgell  (1900)  48  W.  Va.  848. 
86  Am.  St.  Rep.  43,  37  S.  E.  596, 
21  Mor.  Min.  Rep.  106.  See  also 
Kfnn  V.  King  (1907)  204  U.  S.  43, 
51  L.  ed.  360,  27  Sup.  Ct.  Rep.  213; 
Gamer  v.  Hannah  (1857)  6  Duer 
(N.  T.)  262.  And  see  the  reported 
case  (BOMFOiS  v.  Ledoux,  ante,  430), 
and  the  cases  cited  throughout  this 
annotation,  wherein'  the  power  was 
exercised  without  comment  as  to  its 
existence. 

While  it  was  not  necessary  to  the 
decision  of  the  case,  the  court  in  Kann 
T.  King  (U.  S.)  supra,  said :  "That  a 
court  of  equity,  even  in  the  absence  of 
special  circumstances  of  fraud,  acci- 
dent, or  mistake,  may  relieve  against 
a  forfeiture  incurred  by  the  breach  of 
a  covenant  to  pay  rent,  on  the  payment 
or  tender  of  all  arrears  of  rent  and 
interest  by  a  defaulting  lessee,  is 
elementary." 

In  Sunday  Lake  Min.  Co.  v.  Wake- 
field (1888)  72  Wi&  204,  39  N.  W.  186, 
16  Mor.  Min.  Rep.  97,  it  was  held  that 
a  court  of  equity  might  relieve  against 
a  forfeiture  for  the  nonpayment  of 
rent  of  mining  property  situated  in 
another  state,  but  that  it  had  no 
power,  in  any  event,  to  restore  posses- 
sion of  such  property. 

It  has  been  held  that  equity  will 
not  relieve  against  forfeiture  of  a 
lease  of  municipal  lands  for  ibe  non- 
payment of  rent,  incurred  under  the 
provisions  of  a  munisipal  ordinance. 
Woodson  V.  Skinner  (1855)  22  Moi  13; 
Taylor.  V.  Carondelet  (1855)  22  Mo. 
105;  Carondelet  v.  Lannan  (1868)  26 
Ma  461;  Huth  v.  Carondelet  (1858) 
26  Mo.  466;  Carondelet  v.  Wolfert 
(1866)  39  Mo.  305. 

Thus,  in  Woodson  v.  Skinner  (Mo.) 
supra,  wherein  it  appeared  that  a  city, 
by  an  ordinance,  declared  a  forfeiture, 
for  the  nonpayment  of  rent,  of  a  lease 
of  a  part  of  the  city  common,  it  was 
held  that  the  forfeiture  could  not  be 
relieved  against,  though  compensa- 
tion could  be  made.  The  court  said: 
"The  city,  in  leasing  her  commons,  did 
not  act  of  her  mere  volition,  as  an 


individual  proprietor  would  in  leasing 
lands  belonging  to  him.  She  acted 
under  a  law  of  the  state,  and  that  law 
expressly  empowered  her  to  enforce 
the  performance  of  the  conditions  of 
the  lease  by  means  of  a  forfeiture. 
The  case  is  as  though  the  general 
assembly  had  declared  that  the  lease 
should  be  forfeited  in  the  event  of  non- 
payment of  the  interest  on  the- pur- 
chase money.  There  is  a  marked 
difference  between  a  forfeiture  im- 
posed by  a  statute  and  one  arising 
under  the  conlract  of  the  parties.  The 
legislature  can  impose  it  as  a  punish* 
ment,  whilst  individuals  can  only 
make  it  a. matter  of  contract.  In  the 
one  case  it  cannot  be  relieved  against; 
in  the  other,  it  may.  In  the  one  case 
it  may  be  taken  advantage  of  in  the 
manner  prescHbed  by  the  law  im- 
posing it;  in  the  other,  only  according 
to  the  course  of  the  common  law." 

So,  in  Taylor  v.  Carondelet  (1866) 
22  Mo.  105,  under  facts  similar  to 
those  of  th^  foregoing  case,  the  court 
said :  "From  the  view  we  take  of  the 
subject,  the  clause  of  forfeiture  was 
as  binding  on  the  lessee  as  tiiough  it 
had  been  enacted  by  the  general 
assembly.  The  legislature  delegated 
its  judicial  powers  over  the  matter  to 
the  corporation,  and  the  corporation, 
within  the  sphere  of  its  delegated 
power,  could  act  as  authoritatively  in 
relation  to  it  as  the  legislature.  The 
law-making  power,  in  fact*  made  the 
board  of  trustees  a  miniature  general 
assembly,  and  gave  tiieir  ordinances, 
on  this  subject,  the  force  of  laws 
passed  by  the  legislature  of  the  state. 
In  giving  the  corporation  legislative 
powers  on  the  subject  of  leases,  the 
general  assembly  must  have  neces- 
sarily intended  that  its  ordinances 
should  operate  as  laws  and  not  as 
contracts." 

To  the  same  effect,  see  Carondelet 
v.  Lannan  (1858)  26  Mo.  461,  and 
Huth  V.  Carondelet  (186B)  26  Mo.  466^ 
affirming  Taylor  v.  Carondelet  (Ha) 
supra. 

Ill,  Exerctse  of  power, 

a.  Bute  stated. 

Equity  will  relieve  against  the  for- 
feiture of  a  lease  for  the  nonpayment 
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of  rent  whenever  it  is  JuBt  and  equity 
able  to  do  so,  the  only  condition  pre- 
cedent to  such  relief  being  the  tender 
or  payment  of  the  arrears  of  rent,  with 
Bcenied  interest. 

United  fitetes^Kuuai  City  Eleva- 
tor Co.  T.  Union  P.  R.  Co.  (1881)  8 
HcCrary.  463,  17  Fed.  200;  Sheets  t. 
Selden  (1869)  7  Wall.  416,  19  L.  ed. 
166.  And  see  the  reported  case  (BON- 
FiLS  T.  Ledoux,  ante,  430). 

Alabama.  —  Abrams  v.  Watson 
(1877)  G9  Ala.  524.  See  also  Attalla 
Min.  k  Mfg.  Go.  v.  Winchester  (189S) 
102  Ala.  184,  14  So.  66S. 

AikaoBU^-See  Little  Rock  Graxkite 
Co.  T.  Shall  (1804)  69  Ark.  405,  27  S. 
W.  562. 

Connecticnt. — See  Morey  v.  Hoyt 
(1893)  62  Conn.  642,  19  L.R.A.  611,  26 
AU.  127;  Thompson  v.  Coe  (1921)  — 
Conn.  — ,  —  A.LJt.  — ,  116  Atl.  219. 

GcoTKia. — See  Laurence  v.  Savannah 
(1883)  71  6a.  892. 

nUaota^Palmer  v.  Ford  (1878)  70 
in  369;  Rooney  v.  Crary  (1881)  8  III. 
App.  329;  Charles  Mulvey  Mfg.  Co.  v. 
McEinney  (1914)  184  111.  App.  476. 
See  also  Watson  v.  Smith  (1913)  180 
DL  App.  289. 

Kntacky^Wender  Bine  Gem  Coal 
Co.  V.  Loaisville  Property  Co.  (1910) 
187  Ky.  389.  125  S.  W.  732;  Wilson  v. 
Jones  (1867)  1  Bush,  173. 

Maine. — Shriro  v.  Paganucci  (1916) 
113  Me.  213,  93  Atl.  358. 
'  Maryland. — Carpenter  v.  Wilson 
(1904)  100  Md.  IS,  59  Atl.  186;  Wylie 
T.  Kirby  (1911)  116  Md.  282,  80  Atl. 
962,  Ann.  Caa.  1913A.  826;  Lombardo 
T.  Oifford  Bros.  Go.  (1921)  •-  Md. 
-V 114  Atl.  849. 

Maasachuaetta: — Atkins  t.  Chilaon 
(1846)  11  Met.  112;  Lilley  v.  Fifty 
ABsociates  (1869)  101  Mass.  432; 
Daevduub  v.  Boston  Safe  DEPxisn  & 
T.  Co.  (reported  herewith)  ante,  429. 
See  also  Finkovitch  t.  Cline  (1920) 
236  Maes.  196,  128  N.  E.  12;  Mactier 
r.Osbom  (1SS8)  146  Mass.  399,  4  Am. 
St  Rep.  323,  15  N.  E.  641;.  Gordon  v. 
Kiehardson  (1904^  185  Mass.  492,  69 
LR.A.  867,  70  N.  E.  1027. 

Midiigan.— Murphy  v.Sayles  (1918) 
201  Mich.  78,  166  N.  W.  990. 

New  Jersey.  —  Thropp  v.  Field 
(187S)  26  N.  J.  Eq.  82.    See  also 


Wame  v.  Wagenor  (1888)  —  N.  J.  — , 

16  Atl.  307. 

New  Yoik. — ^Horton  v.  New  York  C. 
&  H.  R.  K  Co.  (1883)  12  Abb.  N.  C. 
SO,  affirmed  in  (1886)  102  N.  Y.  697; 
Palmer  A  S.  Mfg.  Co.  v.  Barney  Estate 
Co.  (1912)  149  App.  Div.  186, 188  N.  Y. 
Supp.  876.  See  also  Gamer  t.  Hannah 
(1857)  6  Duer.  262. 

P^msylvania.  —  Kemble  v.  Graff 
(1867)  6  Phila.  402;  Times  Co.  v.  Sie- 
brecht  (1882)  16  Phila.  236;  Lynch  v. 
Versailles  Fuel  Gas  Co.  (1895)  166 
Pa.  618,  30  Atl.  984,  18  Mor.  Min.  Bep. 
149;  Pershing  v.  Feinberg  (1902)  208 
Pa.  144,  62  AU.  22;  Merrill  v. 
Trimmer  (1886)  2  Pa.  Co.  Ct.  49. 

Texa& — Crawford  v.  Texas  ImproT. 
Co.  (1917)  —  Tex.  Civ.  App. — ,  196 
S.  W.  196;  see  also  Randolph  v. 
Mitchell  (1899)  —  Tex.  Civ.  App.  — ^ 
61  S.  W.  297. 

West  Virginia.— South  Penn  Oil  Co. 
v.  Edgell  (1900)  48  W.  Va.  348,  86  Am. 
St.  Rep.  43,  37  S.  E.  696,  21  Hor.  Min. 
Rep.  106.  See  also  Pyle  v.  Henderson 
(1904)  55  W.  Va.  126,  46  S.  E,  791. 

On  a  bill  in  equity  to  redeem  a  lease, 
forfeited  because  of  nonpayment  of 
rent,  all  arrears  of  rent,  interest,  and 
costs  mast  be  paid  or  tendered,  and  if 
there  is  no  special  reason  to  the  con- 
trary, an  injunction  thereon  will  issue 
to  restrain  further  steps  to  enforce 
the  forfeiture.  Charles  Mulvey  Mfg. 
Co.  V.  McKinney  (1914)  184  IlL  App, 
476. 

In  Abrams  v.  Watson  (1877)  69  Ala. 
524,  the  rule  was  stated  as  follows: 
"Covenants  of  this  kind,  for  the  for- 
feiture of  a  lease  and  the  re-entry  of 
the  lessor  by  a  breach  of  the  lessee's 
covenant  for  the  payment  of  rent,  in 
courts  of  equiiy  and  of  law,  are  re- 
garded as  intended  as  a  mere  security 
for  the  payment  of  the  rent.  In  a 
court  of  equi^  they  are  treated  as  the 
condition  in  a  mortgage,  hy  which,  at 
law,  on  default  of  the  mortgagor  in 
payment  of  the  mortgage  debt,  the 
estate  of  the  mortgagee  becomes 
absolute  and  indefeasible.  They  are 
relieved  against,  as  the  mortgagor  is 
relieved,  on  payment  of  the  rent  due, 
and  damages  which  the  lessor  m^ 
have  sustained." 

"The  grounds  upon  which  a  court 
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of  equity  proceeds  are :  That  the  rent 
is  the  object  of  the  parties,  and  the 
forfeiture  only  an  incident  intended  to 
secure  its  payment;  that  the  measure 
of  damages  is  fixed  and  certain;  and 
that,  when  the  principal  and  interest 
are  paid,  the  compensation  la  complete. 
Id  respect  to  other  covenants  pertain- 
ing to  leasehold  estates,  where  the 
elements  of  fraud,  accident,  and  mis- 
take are  wanting,  and  the  measure  of 
compensation  is  uncertain,  equity  will 
not  interfere.  It  allows  the  forfeiture 
to  be  enforced  if  such  is  the  remedy 
provided  by  tiie  contract.  This  rule  is 
applied  to  the  covenant  to  repair,  to 
insure,  and  not  to  assign."  Sheets  v. 
Selden  (1869)  7  WaU.  (U.  S.)  416,  19 
L.  ed.  166. 

So,  in  Gordon  v.  Richardson  (1904) 
185  Mass.  492,  69  L.R.A.  867,  70  N.  E. 
1027,  it  was  said:  "The  ground  on 
which  a  tenant  gets  relief  in  equity 
from  the  forfeiture  of  his  estate  for  a 
failure  to  pay  rent  is  that  in  equity 
the  landlord's  right  of  re-entry  is 
given  as  security  for  the  payment  of 
the  rent,  and  on  the  rent  being  paid 
the  very  thing  is  done  for  which  the 
security  was  given.  Although  the  pay- 
ment in  that  case  is  made  after  it  is 
due,  on  interest  being  paid,  compensa- 
tion is  made  for  the  delay  in  perform- 
ance; and  on  compensation  being 
made,  the  plaintiff  is  entitled  to 
reUef." 

And  see  Laurence  v.  Savannah 
(1883)  71  6a.  392,  wherein  the  court 
said:  "The  right  to  redeem  and  con- 
tinue the  lease,  even  after  forfeiture 
and  re-entry,  exists  whenever  the 
lessee  will  pay  what  is  due,  and,  if  the 
lessor  declines  to  receive  it  when 
tendered,  the  amount  will  be  ordered 
paid  into  court,  and  he  will  be  enjoined 
from  ousting  the  tenant" 

■      ft.  Application  of  rule, 

i.  SeUef  granted. 

(a)  Oeneralltf. 

The  lease  involved  in  Rooney 
Crary  (1881)  8  lU.  App.  329,  contained 
a  provision  that  "all  buildings  erected, 
or  other  improvements  made  or  to  be 
made  by  the  said  party  of  tiie  second 
part,  upon  the  above-described  premi- 


ses at  any  time  during  the  time  of  this 
lease,  shall  be  held  and  deemed  as  a 
party  and  parcel  of  the  realty,  and 
shall  not  be  removed  in  any  case,  ei- 
cept  by  consent  in  writing  by  the  said 
party  of  the  first  part,  which  said 
party  is  to  give  when  full  payment  of 
all  the  rent  reserved  shall  be  fullr 
paid,  and  all  dues,  duties,  and  burdens 
assumed  by  or  obligatory  upon  th« 
said  party  of  the  second  party  duly 
performed."    On  its  execution  the 
lessee  erected  several  buildings  on  the 
demised  premises.   Subaequentiy,  for 
nonpi^ment  of  rent  the  lessor  de- 
clared a  forfeiture,  and  shortly  after- 
wards recovered  the  possession  of  flu 
premises.    Later  he  filed  a  bill  in 
chancery,   alleging  that  the  lessee 
threatened  to  tear  down  and  carry 
away  parts  of  the  buildings  and  fix- 
tures, and  praying  for  an  injunction 
restraining  the  lessee  from  so  doing. 
The  lower  court  granted  the  relief 
asked,  giving  the  lessee  no  opportunity 
to  redeem  the  buildings  and  fixtures 
according  to  the  terms  of  the  covenant 
On  appeal  the  decree  was  reversed,  it 
being  said:    "We  think  the  decree 
under  the  original  bill  should  not  have 
barred  and  foreclosed  the  tenant  of  all 
right  to  the  buildings  and  fixtures,  aa 
It  practically  does,  without  according 
him  an  opportunity  to  redeem.  The 
amount  of  the  rent  in  arrears  should 
have  been  ascertained  and  a  reason- 
able time  given  the  tenant  to  pay  it, 
and  on  failure  to  make  payment  with- 
in the  time  limited,  the  decree  might 
properly  foreclose  his  rights  and  per- 
petually enjoin  him  from  interfering 
with   the  property.   It  should  be 
remembered  that,   so  fiur  as  the 
original  bill  is  concerned,  the  landlord 
has  presented  himself  before  a  court 
of  equity,  asking  to  have  his  rights  in 
the  property  in  question  settled  and 
protected.  A  court  <ft  equity  will  not 
aid  him  in  taking  advimtage  of,  and 
enfordnflT,  the  forfeiture  of  his  ten- 
ant's twutf  except  upon  equitable 
conditions.   The  lAst  that  can  be 
required  of  him  is  that  he  give  bia 
tenant  an  opportunity,  within  a  rea- 
sonable time,  to  avail  himself  of  the 
terms  of  the  covenant,  by  paying  the 
rent  and  thus  entitling  himself  to  the 
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pOBsession  of  the  buildings  and  fix- 
tsres." 

In  Ostenberg  t.  Scottsbluff  Invest. 
Co.  (1921)  —  Neb.  — ,  188  N.  W.  96, 
where  relief  was  granted  against  a 
fnftitore  for  breach  of  a  covenant  to 
W  monthly  instalments  due  daring 
Uie  fonrth  year  of  a  five-year  term,  it 
appeared  that  $1,800  had  been  paid  at 
the  beginning  of  the  term,  to  be 
ipplied  on  the  last  year's  rent,  there 
being  a  further  provision  for  the  pay- 
ment of  $160  each  month  for  four 
jwot  and  $120  for  the  first  month  of 
the  fifth  year,  at  which  time  payment 
of  rent  was  to  eeaae,  it  being  under- 
atood  that  the  monthly  instalments, 
tosether  with  the  $1,800,  would  be 
fall  payment  for  the  entire  period, 
bat  tiiere  being  a  provision  that  it 
was  to  be  forfeited  to  the  landlord  if 
the  lessor  terminated  the  lease  for 
breach  of  the  covenant  as  to  rent. 
The  court  observed  that  the  lessor 
was  not  only  seeking  to  terminate  the 
leasehold,  bnt  also  to  avail  itself  of 
the  $1,800  cash  deposit,  and  that  was 
elearly  a  penalty  against  which  equity 
riioold  grant  release.   It  appeared  in 
this  case  that  the  lessor,  shortly  after 
the  rent  days,  had  mailed  checks  for 
the  instalments  on  account  of  which 
the  forfeiture  waa  asserted,  the  last 
on^  however,  being  returned  to  him 
by  the  lessor. 

In  Atkins  v.  Chilson  (1846)  11  Met. 
(Haas.)  112,  it  appeared  that  a  lessee, 
by  mistake,  tendered  a  quarter's  rent 
a  day  or  two  before  it  was  due.  Be- 
eagse  of  a  pending  action  by  the  lessor 
against  the  lessee  for  the  supposed 
breach  of  another  condition  of  the 
leaa^  the  lessor  could  not  accept  the 
rent  without  waiving  that  breach,  and 
n  refused  it  It  was  held  that  for- 
feiture proceedings  against  the  lessee 
for  the  nonpayment  of  the  rent  would 
be  stayed  on  the  lessee's  payment  of 
the  accrued  rent  witti  interest. 

Jn  Kansas  City  Elevator  Co.  v. 
Union  P.  R.  Co.  (1881)  3  McCrary,  463, 
17  Fed.  200  (elevator  case),  it  waa 
held  that  equity  would  afford  relief 
from  a  forfeiture,  where  it  appeared 
that  a  re-<ntry  was  made  for  nonpay- 
ment of  rent  without  a  demand  for  the 
paymeat  thereof.  It  will  be  observed, 


however,  that  if  the  lease  expressly 
waives  a  demand,  no  such  demand  is 
necessary  as  a  foun4ation  for  a  legal 
forfeiture.  See  the  reported  case 
(BoNFU^  V.  Ledoux,  ante,  430). 

Although  there  has  been  a  judg- 
ment in  forcible  entry  and  debUner 
against  tiie  lessee  for  nonpayment  of 
rent,  this  will  not  preclude  him  from 
relief  against  the  forfeiture  in  equity. 
Abrams  v.  Watson  (1877)  59  Ala. 
624.  Neither  will  relief  be  denied  be- 
cause the  lessor  has  recovered  the 
possession  of  the  premises  in  eject- 
ment Charles  Hulvey  Mfg.  Co.  v.  Me 
Kinney  (1914)  184  UL  App.  476, 
wherein  the  court  said:  'In  an  action 
of  ejectment,  or  the  statutory  action 
of  unlawful  detainer,  the  right  of 
possession  alone  is  involved,  and  the 
judgment  in  such  action  does  not  con- 
clude the  lessee  from  relief  in  equity." 

Nor  is  the  right  of  the  leasee  to 
relief  affected  by  the  lessor's  assign- 
ment of  i^e  lease  and  alienation  of  the 
premises.  The  alienee  succeeds  to 
the  rights  accruing  subsequent  to  the 
alienation,  but  is  subject  to  all  the 
rights  and  equities  of  the  lessee 
against  the  lessor,  Abrams  v.  Watson 
(Ala.)  and  Charles  Mulvey  Mfg^  Co.  v. 
McKinney  (111.)  supra. 

In  Murphy  v.  Sayles  (1918)  201 
Mich.  78,  166  N.  W.  990,  it  was  held 
that  a  court  of  equity  would  not 
recognize  a  forfeiture,  where  it  ap- 
peared that  the  lessor  was  retaining 
the  exclusive  use,  possession,  and  en- 
joyment of  the  proper^  to  himself, 
and  refusing  the  lessee's  right  of 
entry  on  other  grounds.  The  court 
said  that  the  lessor  was  in  no  position 
to  declare  a  forfeiture  for  the  nonpay- 
ment of  rent,  without  first  tendering 
the  lessee  the  possession  of  the  premi- 
ses on  payment  and  that  in  the  mean- 
time an  equitable  suspension  of  pay- 
ment arose  against  him. 

In  Massachusetts,  it  seems  that  a 
court  of  equity  mi^  grant  relief 
against  a  forfeiture  for  the  nonpay- 
ment of  rent,  by  a  stay  of  proceedings 
for  forfeiture  in  support  of  an  equit- 
able defense,  on  the  payi^ent,  by  the 
tenant,  of  all  rent  in  arrears,  with  in- 
terest Atkins  V.  Chilson  (1846)  11 
Met  (Mass.)  12. 
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(h)  AoeidmUal  default. 

In  Thompson  t.  Coe  (1921)  — Conn. 
■—  A.L.R.  — ,  lis  Atl.  219,  it  was  held 
that  equity  would  relieve  a  lessee 
from  forfeiture  for  nonpayment  -  of 
rent,  thus  prerenting  the  loss  of  an 
option  to  purchase,  it  appearing  that 
the  lessee,  who  had  been  accustomed 
without  objection  to  send  the  rent  by 
dieck  or  money  order  through  the 
mail,  mailed  the  rent  in  question  in 
cash,  in  ample  time  to  reach  the  lessor 
within  the  time  fixed,  but  the  money 
was  lost  or  stolen  in  transit;  that  as 
soon  as  he  learned  of  the  disappear^ 
ance  of  the  money  the  lessee  notified 
the  lessor  and  assumed  liability  if  the 
money  was  ultimately  lost,  the  lessor 
making  no  disclaimer  or  objection  un- 
til notice  to  quit  was  served,  where- 
upon the  lessee  immediately  tendered 
the  rent  and  repeated  the  tender. 

In  Wylie  v.  Kirby  (1911)  116  Md. 
282,  80  Atl.  962,  Ann.  Cas.  1918A,  825. 
wherein  it  appeared  that  a  default  in 
the  payment  of  rent  was  due  to  the 
negligence  of  a  clerk  of  the  lessee  in 
failing  to  mail  a  check  therefor,  as  was 
his  duty,  the  court  said :  "It  is  appar- 
ent that  the  failure  in  this  case  to  pay 
the  rent  at  the  time  prescribed  was 
not  due  to  ordinary  indifference  or 
neglect  on  tike  part  of  the  appellee. 
In  the  unusual  situation  in  which  he 
was  placed  with  respect  to  the 
management  of  a  great  number  of 
stores,  it  was  not  practicable  for  him 
to  personally  attend  to  the  remittance 
of  all  the  various  instalments  of  rent, 
or  to  do  more  than  provide  the  means 
and  agencies  for  their  regular  and 
punctual  payment.  The  failure  to 
remit  the  December  rent  to  the  appel- 
lant occurred  not  only  without  the 
appellee's  knowledge,  but  contrary  to 
his  express  instructions.  He  was  kept 
in  ignorance  of  the  inadvertence  of 
one  clerk  in  failing  to  forward  the 
rent,  by  the  mistake  of  another  in 
assuming  and  reporting  the  payment 
as  having  been  made  in  the  usual 
course  of  business.  It  is  quite  evi- 
dent, therefore,  that  the  default  upon 
which  the  i(|ipellant  relies  for  the  for- 
feiture of  the  lease  was  not  justly 
attributable  to  any  individual  derelic- 
tion of  *,he  lessee,  but  happened  in 
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spite  of  his  reasonable  provision  for 

the  faithful  and  punctual  performance 
of  his  contractual  duty.  It  would  be 
obviously  and  grossly  inequitable  to 
deprive  him  of  the  benefit  of  his  large 
expenditures  for  permanent  improve- 
ments, so  far  in  advance  of  the  expira- 
tion of  the  term,  merely  because  o£  s 
mischance  which  involved*  on  his  purt, 
no  element  of  personal  delinquency. 
It  is  an  established  doctrine  that 
equity  will  grant  relief  from  a  forfeit- 
ure, where  such  a  condition  is  pro- 
vided to  secure  the  payment  of  money, 
aa  in  the  case  of  a  right  of  re-enbr 
for  the  nonpayment  of  rent  at  the 
time  designated  in  the  lease.  .  .  . 
The  case  at  bar  is  clearly  an  appro- 
priate one  for  the  application  of  thiB 
equitable  principle.  There  is  nothing 
in  the  lease  or  in  the  record  at  large 
to  justify  the  inference  that  the  condi- 
tion of  forfeiture  was  intended  to 
serve  any  other  purpose  than  that  of 
a  security  for  the  payment  of  the  wot 
at  the  times  and  in  the  instalments 
prescribed;  and  all  the  compensation 
the  appellant  could  rightfully  demand 
was  promptly  tendered  as  soon  as  the 
appellee  learned  that  the  amount  due 
had  not  in  fact  been  paid.  During  the 
pendency  of  this  suit  all  the  rent  fasB 
been  paid  as  it  accrued,  and  has  bea 
received  by  the  appellant  under  a 
stipulation  that  it  should  not  iwejn- 
dice  her  efforts  to  enforce  the  for- 
feiture. The  appellee  has  done  all 
that  could  reasonably  be  required  to 
make  amends  for  the  inadvertence 
which  caused  the  brief  delay  in  the 
December  payment,  and  to  continue 
the  discharge  of  his  obligations  under 
the  lease,  and  a  court  of  equity  irfll 
not  permit  him,  under  the  circum- 
stances of  this  case,  to  'be  subjected  to 
unjustifiable  loss,  without  blame  or 
misconduct  on  his  part.' " 

In  Wilson  v.  Jones  (1867)  1  Bush 
(Ky.)  178,  relief  was  afforded  to  a 
tenant,  it  appearing  that  the  default 
in  the  payment  of  the  rent  was  not  in- 
tentional, but  accidental  or  inadvert- 
ent. The  court  said  that  the  "entry 
and  intention  of  possession  were 
legal  rights;  but  equity  considers 
such  general  stipulations  for  entry  by 
the  landlord  as  intended  for  securing 
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the  rent,  and  not  for  forfeiting  the 
leue,  if  the  tenant  shall  have  acted  in 
good  faith,  and  shall  promptly  pay  the 
rent  wbw  demanded,  or  before  the 
lindlord  shall  have  suffered  loss  or 
onressonable  inconvenience  from  the 
delinquency." 

So,  in  South  Penn  Oil  Go.  t.  Edgell 
(1900)  48  W.  Va.  S48,  86  Am.  St.  Rep. 
4S,  37  S.  E.  696,  21  Mor.  Min.  Rep.  106, 
iriierdn  it  appeared  that  a  default  in 
the  payment  of  rent  was  not  a  wilful 
violation  of  the  contract,  but  merely 
a  dwial  of  certain  righte  aeeured  to 
Uk  lessee  by  the  lease  as  a  part  of  the 
consideration,  the  denial  being  due  to . 
oversight  or  mistake,  relief  from  a 
fnfeiture  of  the  lease  was  granted. 

In  Shriro  v.  Paganucci  (1915)  118 
Me.  213,  93  Atl.  368,  a  lessee  was 
afforded  relief  from  a  forfeiture,  it 
appearing  that  the  relation  of  land- 
kni  and  tenant  had  existed  four  and 
one-half  years,  and  that  the  rent  had 
always  been  paid  punctually,  the  de- 
fault for  which  a  forfeiture  was 
claimed  being  accidental,  and  payment 
being  delayed  only  thirty-six  hours. 

(e)  AcquieBcence  of  lessor  in  irregular 
payments. 

When  a  landlord,  by  a  course  of 
deahng  in  accepting  overdue  rent,  has 
pat  a  tenant  off  his  guard,  a  forfeiture 
of  the  lease  for  a  delayed  payment  of 
rent  cannot  be  enforced,  unless  notice 
has  been  given  to  the  tenant  calling 
on  him  for  a  compliance  with  the  strict 
terms  of  the  lease;  and  equity  will 
relieve  from  such  a  forfeiture.  Mer- 
rill V.  Trimmer  (1886)  2  Pa.  Co.  Gt.  40. 

So,  in  Thropp  v.  Field  (1875)  26 
N.  J.  Eq.  82,  wherein  it  appeared  that 
the  rent,  from  the  commencement  of 
the  tenUf  had  been  paid  at  irregular 
intervals,  sometimes  once  a  month  and 
aometimes  once  in  two  months,  and 
that  the  lessor  never  had  enforced 
rtrietly  the  covenant  for  the  payment 
of  the  rent  according  to  the  terms  of 
the  lease,  the  court  said:  "If  the  de- 
fendant, by  his  acquiescence,  induced 
the  conq)lainants  to  believe  that  strict 
observance  of  their  covenant  to  pay 
the  rent  was  not  required  by  him,  it  is 
hieqaitable  in  him,  under  tiie  circum- 
itances,  to  seek  to  enforce  the  for^ 


feiture.  Besides,  full  compensation 
can  be  made  to  the  defendant  for  the 
failure  of  which  he  complains,  and 
under  such  circumstances  equity  will 
relieve." 

Similarly,  in  Carpenter  v.  Wilson 
(1904)  100  Md.  18,  69  Atl.  186.  where- 
in it  appeared  that  a  lessor,  for  a 
period  of  three  years,  had  accepted 
rent  between  the  10th  and  the  14th  of 
the  month,  though,  under  the  terms  of 
the  lease,  it  was  due  on  the  1st,  the 
court,  in  affording  to  the  tenant  relief 
from  a  forfeiture,  said :  "A  very 
different  case  would  be  presented  if 
the  landlord  had  not  for  a  long  time 
accepted  the  rent  without  objection, 
after  it  had  accrued,  and  had,  on  the 
first  attempted  payment  of  the  rent  in 
arrear,  refused  it  and  claimed  a  for- 
feiture. We  do  not  mean  to  say  that 
the  fact  alone  of  the  long-continued 
receipt  of  rent  by  the  appellant,  when 
it  was  overdue,  constitutes  an  equit- 
able defense.  .  .  .  But  this  fact,  in 
connection  with  the  allegations  of 
the  plea  in  regard  to  improvements 
made  by  the  appellee,  and  with  those 
relating  to  the  provisions  of  the  lease 
by  which  the  lessee  was  enabled  to 
acquire  the  property  in  fee,  present 
just  such  a  case  as  a  court  of  equl^ 
would  and  should  mtertain.  It  cannot 
be  questioned,  we  think,  that  if  the 
appellant,  instead  of  putting  his  de- 
fense in  the  shape  of  an  equitable 
plea,  had  filed  a  bill  in  a  court  of 
equity,  setting  forth  the  same  facts,  an 
injunction  would  have  issued  prohibit- 
ing the  appellant  from  prosecuting  his 
egeetment" 

And  in  Lombardo  v.  Clifford  Bros. 
CJo.  (1921)  —  Md.  — ,  114  Atl.  849, 
where  the  written  lease,  which  gave 
the  lessee  the  right  to  re-enter  in  case 
the  monthly  rental,  payable  in  ad- 
Vance,  was  ten  days  in  arrears,  was 
silent  as  to  where  the  rent  was  to  be 
paid,  the  court  held  that  the  lessor 
would  not  be  permitted  to  enforce  a 
forfeiture,  with  the  effect  of  extin- 
guishing the  lessee's  option  to  pur- 
chase, because  of  the  failure  of  the 
latter  to  send  a  check  for  the  rent  for 
a  certain  month  within  ten  days  after 
it  was  due,  even  if  it  were  assumed 
that  there  was  an  oral  agreement  that 
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checks  should  be  sent  for  the  rent,  it 
appearing  that  the  lessor  had  been  in 
the  custom  of  calling  at  the  lessor's 
place  |f  business  for  the  rent,  and  ' 
that  on  other  occasions,  he  had»  with- 
out objection,  received  the  monthly 
payments  when  they  were  overdue, 
and  that  she  neither  called  at  the 
lessee's  office  to  collect  the  rent  in 
question,  nor  in  any  other  way  asked 
for  its  payment  before  attempting  to 
re-enter  and  take  •possession  of  the 
leased  premises.  It  appeared  in  this 
case  that  all  the  rent  accruing  prior 
to  the  month  in  question  had  been 
paid,  and  that  a  check  for  that  month, 
as  well  as  checks  for  all  succeeding 
months,  had  been  drawn  and  signed, 
ready  for  delivery  to  tiie  defendant 
upon  her  willingness  to  accept  the 
same. 

Likewise,  in  Horton  v.  New  York  C. 
&  H.  R.  R.  Go.  (1882)  12  Abb.  N.  C. 
(N.  Y.)  30,  affirmed  in  (1886)  102 
N.  Y.  697,  it  was  said:  "By  the  proof 
giyen  upon  the  trial,  it  was  also  made 
to  appear  that  indulgence  was  ex- 
tended to  the  lessees  in  the  payment 
of  the  rent  reserved  by  the  lease.  And 
while  this  did  not  strictly  relieve  them 
of  the  obligation  to  perform  their 
covenant,  it  still  constituted  an  excuse 
for  the  omission  to  pay  the  rent  at  the 
time  when  it  matured.  It  was  stated 
in  substance,  by  one  of  the  lessors, 
that  the  payment  of  the  rent  would  not 
be  insisted  upon,  but  if  the  lessees 
failed  to  pay  when,  in  the  judgment  oi 
this  lessor,  payment  ought  to  be 
made,  notice  would  be  given  to  them 
requiring  payment.  And  it  was  upon 
the  belief  that  this  delay  would  be 
permitted,  without  prejudice  to  the 
tenants'  right  afterwards  to  pay,  that 
the  omissions  to  pay  at  the  day  were 
made.  This  was  a  very  natural  result 
from  what  was  shown  to  have  tran- 
spired, and,  after  the  tenants  had 
been  in  this  manner  lured  into  negli- 
gence, it  would  be  a  fraud  upon  them 
to  permit  the  lessors  or  their  grantee 
to  insist  upon  the  forfeiture."  To  the 
same  effect,  and  following  the  Horton 
Case  (N.  Y.)  supra,  see  Palmer  &  S. 
Mfg.  Co.  V.  Barney  Estate  Go.  (1912) 
149  App.  Div.  186,  1S3  N.  Y.  Supp. 
876. 


ORTS,  ANNOTATED.        [16  ALA. 

In  Pershing  v.  Feinberg  (1902)  208 
Pa.  144,  52  Atl.  22,  it  was  said,  obiter: 
"Courts  will  relieve  against  forfeiture 
when  the  injured  party  has  been  mis- 
led, or  an  undue  advantage  has  been 
taken  of  his  reliance  on  a  waiver 
strict  performance." 

But  where  the  tenant  demands  a 
strict  compliance  with  the  terms  of 
the  lease,  he  will  no  longer  be  deemed 
to  be  depending  on  any  course  of  deal- 
ing theretofore  established,  and  the 
lessor  may  enforce  a  forfeiture  for  the 
nonpayment  of  rent,  although,  former- 
ly, he  had  acquiesced  in  the  tenant's 
failure  to  pay  the  rent  in  advance. 
Times  Go.  v.  Siebrecht   (1882)  1& 
Phila.  (Pa.)  236,  wherein  the  court 
said:  "The  usual  course  of  dealings 
between  the  parties  to  this  suit  had 
been  such  that,  but  for  the  act  of  the 
tenant  himself,  we  would  incline  to 
open  this  judgioaent  and  thus  relieve 
him.  Equity  will  alwajrs  relieve  in  a 
case  of  tiiis  nature  against  a  for- 
feiture, and  will  not  permit  a  land- 
lord to  entrap  his  tenant  by  establish- 
ing a  certain  course  of  dealing,  and 
then,  without  notice,  suddenly  enter 
up  a  judgment  and  eject  the  tenant 
The  case  before  us  is  an  exception  to 
a  general  rule,  and  contains  an  ele* 
ment  which  is,  we  think,  fatal  to  the 
tenant.  On  the  12th  of  January,  1882, 
he  gave  a  written  notice  to  his  land- 
lord by  demanding  his  fall  'tiiree 
months'  notice  for  removal  previous  to 
the  expiration  of  any  year'  of  the  ten- 
ancy.  After  this  notice  the  landlord 
had  a  right  to  believe  that  the  parties, 
no  longer  depending  upon  any  course 
of  business  theretofore  established, 
would  deal  at  arm's  length.  The  ten- 
ant could  thus  compel  an  exact  com- 
pliance with  any  covenant  contained 
in  the  lease;  so  could  the  landlord; 
and  if,  in  this  contest,  the  tenant  has 
overreached  himself,  he  surely  ought 
not  to  complain." 

(d)  Set-off  or  raeowiHMHt  againet  hwr. 

In  Abrams  v.  Watson  (1877)  54  Ala. 
524,  it  appeared  that  a  lessee  had 
demands  growing  out  of  the  lessor^s 
breaches  of  covenant,  equaling  the 
rent  for  the  remainder  of  the  term, 
and  refused  to  pay  further  instal- 
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ments.  The  lessor  obtained  a  judg^ 
ment  in  forcible  entry  and  detainer, 
and  insisted  on  the  immediate  is- 
suance of  '*the  writ  of  possession/' 
wherMXpon  the  lessee  filed  a  bill  in 
equitr  seeking  to  enjoin  the  lessor 
from  maintaining  farther  proceed- 
ings to  obtain  possession  of  the 
property.  Reversing  the  decision  of 
the  lower  court  in  sustaining  a 
denuirrer  to  the  bill,  the  court  said: 
"The  principle  on  which  the  court 
proceeds  is  Uiat  the  right  of  the  one 
party,  and  the  duty  of  the  other,  are 
comp«i8a1ion.  This  may  be  afforded 
&8  well  by  extinguishing  or  reducing 
dnnands  against  the  lessor,  as  by  a 
payment  in  money,  if  these  demands 
are  such  as 'would  be  the  matter  of 
setoff  or  recoupment  in  an  action  at 
law  by  the  lessor  for  the  recovery  of 
the  rent" 

(€)  Inauffldent  noUoe  to  leaaee. 

See  also  jL<ombardo  t.  Clifford  Bros. 
Co.  (1921)  —  Hd.  — ,  114  Atl.  849, 
BDpra,  IIL  b,  1  (c). 

Tinder  a  long-term  lease  providing 
that  the  rent  shall  be  paid  in  a  par- 
ticular commodity,  the  receipt  of 
money  for  a  considerable  period  of 
time  in  lieu  of  the  commodity  will  not 
]»eclade  the  iMSor  from  demanding 
the  rent  in  the  form  specified  in  the 
lease.  Unless,  however,  ample  notice 
is  given*  the  lessor  that  the  rent  will 
be  required  to  be  paid  as  stipulated, 
where  tJie  commodity  is  difficult  to 
procure,  equity  will  relieve  against  a 
forfeiture  for  the  nonpayment  there- 
of, as  stipulated.  Lilley  v.  Fifty 
Associates  (1869)  101  Mass.  482, 
wherein  the  court  said:  **It  appears 

tiie  testimony  of  merchants  of  long 
experience  in  the  Russian  trade  that 
Old  Sables  iron,  though  still  manu- 
factured in  Russia,  has  not  been  im> 
ported  into  this  country  since  1866. 
Such  being  the  case,  the  defendants 
having  omitted  for  more  than  forty 
years  ever  to  demand  specific  payment 
ef  the  rent  in  such  iron,  and  having 
tiiereby  justified  the  lessee  in  suppos- 
ing that  they  would  not  again  require 
it  and  In  ti^ng  no  steps  to  procure 
the  iron,  it  was  manifestly  unjust  and 
ineqaitajble  in  the  defendants  to  insist 


on  receiving  iron  in  payment  of  the 
rent  for  any  quarter,  without  giving 
the  lessee  ample  time  and  opportunity 
to  import  it;  and  we  are  all  of  opinion 
that*  under  the  circumstances,  less 
than  three  months'  notice  was  un- 
reasonable, and  insu£Bcient  to  justify 
the  defendants  in  insisting  upon  a  for- 
feiture of  a  leasehold  estate  of  great 
value  and  extraordinary  duration;  and 
that  the  attempt  to  enforce  the  for- 
feiture was  such  an  exercise  of  strict 
legal  right  as  a  court  of  equity,  upon 
familiar  principles,  should  restrain 
and  relieve  against." 

In  I^ch  V.  Versailles  Fuel  Gas  Co. 
(1896)  166  Pa.  618,  SO  Ati.  984,  18 
Mor.  Min.  Rep.  149,  where  it  appeared 
that  the  main  purpose  of  the  lease 
involved  was  to  have  tiie  land  tested 
and  developed,  and  to  secure  for  the 
lessor  the  profits  of  such  development, 
and  that  the  lessee  expended  large 
sums  of  money  producing  gas,  it  was 
held  that  a  forfeiture  for  the  nonpay- 
ment of  rent  could  be  relieved  against, 
it  appearing  that  notice  of  forfeiture 
was  delayed  several  days  after  the 
rent  was  due.  The  court  said : 
"Under  the  circumstances  he  could 
not  equitably  do  so  without  notice. 
There  was  some  evidence  that  in  pre- 
vious years  the  rent  had  not  been  paid 
or  demanded  on  the  precise  day,  but 
it  was  not  strong  enough  to  establish 
a  usage  between  the  parties,  and  there- 
fore a  ground  of  relief,  though  it  adds 
something  to  the  equity  of  appellant's 
case.  But  if  plaintiff  intended  to 
insist  on  punctuality  of  payment  he 
was  bound  to  ascertain  on  the  very 
day  whether  the  rent  had  been  paid 
or  not^  and  to  give  notice  promptly. 
A  delay  of  six  or  seven  dajrs,  it  is  true, 
would  not  ordinarily  be  conclusive  and 
perhaps  not  even  material,  but  in  this 
case  tile  appellant  was,  in  that  inter- 
val, expending  on  its  well  in  good 
faith,  and  relying  on  its  lease,  a  sum 
equal  to  nearly  three  years'  rent  per 
acre,  or  a  year  and  a  half  s  rent  under 
a  producing  well.  While  making  this 
expenditure,  under  the  circumstances, 
the  appellant  was  entitled  to  prompt 
notice,  and  the  plaintiff  was  bound  to 
observe  and  act  upon  that  right. 
.  .  , '  A  party  entitled  to  enforce  m 
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forfeiture  of  this  kind  must  exercise 
his  right  promptly,  and  the  result 
must  not  be  nnconscionable.  In  the 
present  case,  the  action  of  the  plain- 
tiff was  neither  prompt  nor  conscion- 
able." 

(t)  Insuiflcient  declanttion  of  forfeiture. 

See  also  Lombardo  v.  Clifford  Bros. 
Co.  (1921)  —  Md.  — ,  114  Atl.  849. 

In  Palmer  v.  Ford  (1873)  70  IlL  369, 
the  evidence  failed  to  show  that  a 
declaration  of  the  forfeiture  of  a 
lease  was  rifirhtfuUy  made.  AiRrmlng 
a  decree  for  relief,  the  court  said: 
"The  lease  conferred  upon  appellant 
the  clear  right  to  declare  a  forfeiture 
for  the  nonpayment  of  rents,  and,  if 
the  power  reserved  was  properly  exer- 
cised, then  the  bill  ought  to  have  been, 
dismissed ;  but  if  l^ere  was  no 
declaration  of  forfeiture,  and  the  con- 
tracts alleged,  in  regard  to  the  collec- 
tion of  remits  and  the  completion  of  the 
buildings,  were  made,  then  there  were 
clear  grounds  for  equitable  relief. 
.  .  .  There  was  clearly  no  effort  to 
collect  promptly  the  ground  rent 
secured  by  the  lease.  The  delay  may 
have  been,  and  doubtless  was,  for  the 
benefit  of  appellee,  and  by  reason  of 
his  importunities.  It  is  certain  great 
indulgence  was  granted  to  him,  which 
is  conceded  by  the  answer  and  abund- 
antly established  by  the  testimony  of 
both  parties.  There  was  but  little 
doubt  it  waa  done  to  enable  appellee 
to  extricate  himself  from  the  difficul- 
ties he  had  experienced  in  procuring 
the  funds  with  which  to  complete  the 
work  he  had  undertaken.  .  .  .  Ne- 
gotiations had  been  going  on  between 
the  parties  for  an  adjustment  of  the 
difficully.  The  propositions  of  appel- 
lee bad  been  so  favorably  received 
that  neither  the  lessor  nor  his  agents 
had  pressed  him  for  the  ground  rents 
for  more  than  a  year,  other  than  such 
as  were  received  from  the  tenants  of 
the  building.  It  is  said  no  notice 
under  the  lease  was  necessary,  for  the 
reason  appellee  had  expressly  waived 
his  right  to  notice.  It  may  be  con- 
ceded such  is  the  provision  of  the 
lease,  but  that  fact  would  hardly 
excuse  the  want  of  notice,  under  the 
xircumstances  of  this  case.  Appellant 


had  not  elected  to  declare  a  forfeiture 
as  the  instalments  of  the  rents  sever- 
ally became  due,  but  had  uniformly 
waived  that  privilege  as  ^avor  to 
appellee,  on  his  solicitation.  No  new 
instalment  had  become  due,  but,  if  a 
declaration  of  forfeiture  was  made,  it 
was  for  all  the  previous  unpaid  rent 
In  the  event  the  lessor  had  suddenly 
changed  his  purpose,  to  grant  no 
further  accommodation,  good  faith 
certainly  required  he  should  give  some 
definite  and  specific  notice  of  such 
change.  .  .  .  Forfeitures  are  not 
regarded  by  courts  with  any  special 
favor.  The  party  who  insists  upon  a 
forfeiture  must  make  clear  proof,  and 
show  he  is  entitled  to  make  such 
declaration.  It  is  a  harsh  way  of 
terminating  contracts,  and  not  in- 
frequently works  great  hardshipa,  and 
he  who  insists  upon  making  such 
declaration  cannot  complain  if  he  is 
held  to  walk  strictly  within  the  limits  * 
of  the  authority  which  gives  the  right. 
.  .  .  There  is  not  that  clear  and 
distinct  evidence  that  a  declaration  of 
forfeiture  was  rightfully  made  that 
tiie  law  undoubtedly  requires.*' 

The  act  of  a  city  government  in  for- 
feiting a  lease  for  nonpayment  of  rent, 
being  a  legislative  or  quasi  legislative 
act,  must  conform  to  all  the  require- 
ments of  the  charter,  to  give  it  any 
force  or  validity  whatever.   Thns,  in 
Carondelet  v.  Wolfert  (1866)  39  Ho. 
805,  wherein  it  appeared  that  the 
lessee  tendered  the  amount  due,  after 
the  passage  of  the  resolution  of  for^ 
feiture  by  the  city  council,  but  prior 
to  its  being  signed  by  the  mayor  as 
required  by  law,  the  court  said:  "The 
testimony  shows  that  the  attempted 
forfeiture  in  this  case  consisted  in  the 
passage  of  a  resolution  by  the  council 
declaring  the  fact  that  immediately 
thereafter  the  witness  Chartrand,  act- 
ing as  agent  of  the  respondent,  ten- 
dered to  the  city  collector,  who  was 
then  present  at  the  meeting  of  the 
city  council,  a  warrant  of  the  said  city 
for  the  sum  of  $46  in  payment  of  the 
rent  in  arrear.  upon  the  pr(^>erty  in 
question;  that  the  amount  of  the 
warrant  was  much  larger  than  the 
amount  of  rent  due;  and  that  no 
change  was  demanded  ef  the  officer  to 
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whom  the  tender  was  made.  It  was 
farther  shown  by  the  city  ordinanceB 
that  such  warrants  were  made  receiv- 
lUe  for  all  dues  to  the  city.  Now, 
admitting  that  the  simple  resolution 
of  the  conncil  was  sufficient  for  the 
purpose  intended,  stall  it  cannot  be 
said  to  have  been  completed,  for  the 
reason  that  the  charter  required  the 
proceedings  of  each  meeting  of  the 
board  to  be  signed  by  the  mayor;  and 
the  covenant  in  the  lease  required 
that  the  'order  or  resolution'  by  which 
the  f6rfeiture  was  to  be  declared 
should  be  'entered  on  record  among 
tiie  seta  and  proceedings  of  the  said 
boatd,'  etc.  So  that,  in  whatever  light 
this  transaction  is  to  be  regarded,  the 
attempt  on  the  part  of  the  city  to 
declare  a  forfeiture  should  be  treated 
as  a  mere  nullity." 

2.  JMtef  refused: 

(a}  wnful  defautt. 

In  the  reported  case  (Bonfils  t. 
Udouz,  ante,  430)  it  appeared  that 
rent,  was  in  default  to  the  amount 
of  19,500  before  possession  was  de- 
manded by  the  lessor,  tiiat  the  lease- 
hold value  of  the  property  consisted 
in  the  uninterrupted  continuance  of  its 
oae  as  a  theater,  and  also  that  a  new 
leasee  had  made  substantial  altera- 
tions and  improvements  under  such 
circumstances  as  imparted  knowledge 
to  the  plaintiflFa,  and  without  objection 
en  their  part.  Whm  possession  was 
demanded,  no  tender  or  oflFer  to  pay 
the  rent  due  was  made.  It  is  held 
that  the  default  in  the  payment  of  the 
rent  must  be  taken  as  wilful  and  that 
relief  from  the  forfeiture  is  barred. 

Likewise,  in  Crawford  v.  Texas 
Improv.  Ck>.  (1917)  —  Tex.  Civ.  App, 
— » 196  S.  W.  195,  wherein  it  appeared 
that  a  default  in  the  payment  of  rent 
was  wilful,  relief  from  a  forfeiture 
was  denied.  The  court  said:  "The 
evidence  detailed  shows  beyond  con- 
troversy that  Crawford  was  persists 
ently  delinquent  in  the  payment  of  his 
rent  But  was  he  wilfully  so?  The 
rent  instalments  were  obligations 
which  '  lie  was  leg&lly  and  morally 
hoond  to  meet  in  advance  of  the  1st 
day  of  «very  month.  When  a  man 
ouf  ht  to  pay,  can  pay,  and  won't  pay. 


this  is  sufficient  to  warrant  a  finding 
that  his  conduct  is  wilful.  Of  itself, 
it  evidences  a  bad  motive  and  evil  in- 
tention. Especially,  when  he  persists 
in  such  conduct  without  adequate 
^stiflcation.  Such  persisten&y  evi- 
dences that  he  is  acting  designedly 
and  intentionally.  According  to  Craw- 
ford's own  testimony,  he  could  have 
paid.  He  seems  to  have  had  a  good 
borrowing  capacity.  But  appellant 
insists  that  his  own  uncontradicted 
testimony  shows  that  business  had 
been  bad,  the  collection  of  rent  slow, 
etc.  .  .  .  Appellant  cite«  numerous 
authorities  to  the  effect  that  courts  of 
equity  do  not  favor  forfeitures,  and 
refers  to  cases  where  the  courts  have 
relieved  against  forfeitures  in  lease 
contracts  where  there  has  been  a  wil- 
ful failure  to  pay  rent.  The  corrects 
ness  of  these  authorities  is  un- 
questioned. But  in  order  to  justify 
the  application  of  this  doctrine  in 
favor  of  a  lessee  who  has  wilfully  and 
persistently  defaulted  in  the  payment 
of  his  rents,  there  should  be  some 
strong  counter-balancing  equity  in  his 
favor." 

And  in  Ostenberg  v.  Scottsbluff 
Invest.  Co.  (1921)  —  Neb.  — ,  188 
N.  96,  though  relief  from  the  for^ 
feiture  was  allowed,  the  court  ob- 
served that  the  relief  is  not  ordinarily 
granted  when  the  failure  to  pay  the 
rent  is  wilful,  or  the  result  of  such 
culpable  neglect  as  to  amount  to  the 
same  thing. 

So,  in  Randolph  v.  Mitchell  (1899) 
—  Tex.  Civ.  App.  — ,  51  S.  W.  297,  it 
was  said  that  equity  will  deny  relief 
in  all  cases  where  the  default  has  been 
wilful. 

And  in  Little  Rock  Granite  Co.  v. 
Shall  (1894)  69  Ark.  405.  27  S.  £.  662; 
the  court  said  that  equity  would 
relieve  from  a  forfeiture  for  the 
breach  of  a  covenant  to  pay  rent,  un- 
less the  violation  was  the  result  of 
gross  negligence,  or  wilful  and  per- 
sistent. 

However,  in  Mactier  v.  0  shorn 
•(1888)  146  Mass.  399.  4  Am.  St.  ttevi, 
^28,  16  N.  E.  641,  wherein  the  for- 
feiture claimed  was  'based  on  a  breach 
of  a  covenant  to  insure!,  the  court  said  ': 
-*^he  result  of  the  authoritie's.  sup- 
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ported  by  aonnd  principle,  is  that, 
where  there  has  been  a  breach  of  a 
covenant  to  pay  rent,  equity  will  re- 
lieve asrainst  a  forfeiture,  although 
the  breach  is  wilful  on  the  part  of  the 
lessee."  The  foregoing  dictum  was 
followed  in  the  recent  case  of  Finko- 
vitch  V.  Cline  (1920)  236  Mass.  196. 
128  N.  E.  12,  although  its  statement 
was  not  necessary  to  the  decision,  the 
forfeiture  being  claimed  for  the 
breach  of  a  covenant  other  than  the 
nonpayment  of  rent.  But  in  Dakvir- 
Ris  V.  Boston  Safe  Deposit  &  T.  Co. 
(reported  J^erewith)  ante,  429,  where- 
in it  appeared  that  the  lessee's  failure 
to  pay  rent  when  due  was  so  settled 
a  habit  as  to  be  rightly  described  as 
a  general  course  of  conduct,  the-  court 
said :  "The  circumstances  of  continued 
delay  were  annoyinir  in  nature  and 
were  accompanied  by  the  frequent 
drawing  of  checks  when  there  were 
no  funds  to  meet  them.  This  is  not 
an  instance  of  temporary  financial 
embarrassment  or  fleeting  wilfulness 
of  purpose.  Much  less  is  it  the  result 
of  accident  or  mistake.  When  meas- 
ured by  the  term  of  the  lease,  it  has 
become  a  custom.  The  state  of  being 
behindhand  appears  to  have  been  not 
only  wilful,  but  contumacious.  There 
is,  however,  no  finding  of  bad  faith. 
It  is  a  familiar  maxim  in  equity  tiiat 
he  who  seeks  equity  must  do  eqni^. 
The  plaintiff  has  made  an  ocpress  con- 
tract In  writing  for  the  payment  of 
rent  at  specified  times,  with  provision, 
in  case  of  failure,  for  entry  by  the 
landlord.  He  asks  equity  to  relieve 
him  from  the  consequences  stipulated 
in  his  agreement  to  follow  from  failure 
to  perform  that  obligation.  While  in 
the  ordinary  case  of  delayed  pc^ment 
of  rent  that  will  be  done,  equity  will 
not  interfere  in  his  behalf,  where,  as 
in  the  case  at  bar,  the  plaintiff  has 
violated  fundamental  principles  of 
fair  dealing." 

(h)  JPmOun  •t  lesMtf  to  tender  amount 

due. 

In  Wender  Blue  Gem  Coal  Co.  v. 
Louisville  Property  Co.  (1910)  137  Ky. 
839,  126  S.  W.  732,  it  was  held  that 
while  a  court  of  equity  would  relieve 
against  a  forfeiture  for  the  nonpay- 


ment of  rent  where  the  circumstances 
warranted  it,  the  court  would  not 
interfere  where  it  appeared  that  the 
rent  was  long  past  due,  that  there  was 
no  tender  of  the  amount  in  arrears, 
that  the  tenant  was  insolvent,  and  that 
other  liens  were  asserted  against  the 
property. 

In  an  action  to  enjoin  the  execntioii 
of  a  Judgment  obtained  by  the  lessor 
in  a  lease  of  a  water  power,  for  the 
failure  of  the  tenant  to  pay  rent 
where  an  abatement  of  the  rent  was 
claimed  by  reason  of  a  failure  to 
supply  water  in  the  quantities  agreed, 
it  was  held  that  the  complainant,  in 
order  to  make  out  a  case  for  equitable 
relief,  should  tender  the  amount  of 
the  rent  due,  with  interest  less  the 
amount  claimed  in  abatement.  Sheets 
V.  Selden  (1869)  7  Wall.  (U.  &)  416, 
19  L.  ed.  166. 

So,  in  Pershing  v.  Feinberg  (1902) 
203  Pa.  144,  62  Atl.  22,  wherein  it 
appeared  that  a  lessee  attempted  to 
collect  a  claim  against  his  landlord  by 
deducting  the  same  from  his  rent,  and 
the  check  was  refused  for  that  reason,, 
and  a  forfeiture  was  declared,  it  was 
held  that  the  return  of  the  check  was 
notice  to  the  lessee  that  his  claim 
was  disallowed,  and  that,  by  his  per- 
sistence in  deducting  the  alleged 
claim,  he  had  placed  himself  in  a 
position  in  which  the  court  could  give 
no  relief  trom  the  forfeiture  incurred 
thereby. 

See  also,  as  to  failure  to  tender  the 
rent  due,  the  reported  case  (BONFILS 
v.  Ledoux,  ante,  430),  set  out  in  the 
preceding  subdivision  of  this  note. 

(e)  G^ter  oovenanta  brolMM. 

Where  other  covenants  besides  the 
covenant  for  the  payment  of  rent  have 
been  broken,  and  no  relief  can  be 
given  in  equity  from  the  breach,  a 
forfeiture  for  the  breach  of  the  condi- 
tion concerning  rent  will  not  be 
relieved  against,  as  such  relief  would 
be  of  no  effect.  See  Sunday  l^ake  Hin. 
Co.  V.  Wakefield  (1888)  72  Wla.  204, 
89  N.  W.  186. 

IT.  Who  vntiOed  to  reUef. 

Relief  from  a  forfeiture  for  non- 
payment of  rent  may  be  granted,  not 
only  to  the  lessee,  but  also  to  fhird 
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persons  who  have  acquired  an  interest 
in  tite  demised  premises  under  the 
lessee,  and  whose  rights  will  be  de- 
feated b7  tho  forfeiture.  Thus,  it  may 
be  granted  to  creditors  of  the  lessee, 
vho,  before  the  forfeiture,  have  ac- 
quired rights  in  removable  fixtures  by 
a  levy  thereon  of  an  attachment  or 
«xecation,  or  to  the  tenants,  vendee, 
or  mortgagee  of  such  fixtures.  See 
Morey  v.  Hoyt  (1893)  62  Conn.  642, 19 
L£A.  611,  26  Atl.  127. 

In  Kemble  v.  Grabb  (1867)  6  Phila. 
(Pa.)  402,  the  vendee  at  a  sheriff's 
sale  of  a  leasehold  was  held  to  be 
entitled  to  relief  from  the  forfeiture 
of  a  lease  for  nonpayment  of  rent. 

T.  BmIb  in  Bnglana  and  Canada. 

In  England,  the  cases  decided  under 
the  ccHnmon  law  held  that,  on  the 
theory  that  a  forfeiture  provided  for 
in  the  lease  for  the  nonpayment  of 
rent  was  for  the  security  of  the  rent, 
eqaity  would  relieve  against  a  forfei- 
tare  under  such  a  provision  where 
compensation  could  be  made  (Davis 
V.  West  (1806)  12  Yes.  Jr.  475, 83  Eng. 
Seprint,  ISO;  Bowser  t.  Colby  (1841) 
1  Hare,  109,  66  Eng.  Reprint,  969,  11 
L.  J.  Ch.  N.  S.  132,  5  Jur.  1178),  if, 
as  a  condition  precedent  to  such  relief, 
the  rent  due  and  costs  were  tendered 
in  court  (Phillips  v.  Doelittle  (1725) 
8  Mod.  345.  88  Eng.  Repnnt,  247). 

So,  it  has  been  held  that  where  an 
account  between  the  landlord  and 
tenant  was  cmnpUcated  so  that  a 
court  of  law  would  be  incapable  of 
adjusting  the  differences,  equity 
vould  take  jurisdiction  to  settle  the 
account  and  relieve  against  a  forfei- 
ture for  nonpayment  of  rent,  and  the 
tenant  in  such  a  case  would  not,  as  a 
condition  to  relief,  be  required  t^o 
tender  the  rent  due.  Beasley  v.  Darcy 
(1800)  2  Seh.  &  Lef.  (Ir.)  403,  note; 
O'Connor  v.  Spaight  (1804)  1  Sch.  & 
Lef.  (Ir.)  305;  O'Mahony  v.  Dickson 
(1805)  2  Sch.  &  Lef.  (Ir.)  400. 

But  where  it  appeared  that  one  who 
had  succeeded  to  the  rights  of  a  tenant 
declined  to  pay  the  arrears  of  rent 
*ttd  costs  after  a  forfeiture  for  the 
nonpiqnnent  of  rent  had  been  declared, 
but  endeavored  unsuccessfully  to 
obtain  possession  by  other  means,  the 
16  AX.Sr-29. 


court  held  that  he  could  not  thereafter 
obtain  relief  in  equity  from  the  forfei- 
ture by  tendering  the  ampunt  in 
arrears,  with  interest  and  costs, 
especially  after  the  premises  had  been 
let  to  another.  Dorrington  v.  Jackson 
(1687)  1  Vem.  449,  28  Eng.  Reprint, 
578. 

It  has  been  held  that  where  a  tenant 
leased  to  a  number  of  subtenants  and 
subsequently  the  lease  was  avoided 
for  the  nonpayment  of  rent,  equity 
would  nol^  at  the  suit  of  the  sub- 
tenants, relieve  against  the  forfeiture 
unless  the  whole  rent  in  arrears  was 
paid,  as  it  would  not  attempt  to  ap- 
portion the  rent.  Webber  v.  Smith 
(1689)  2  Vem.  108,  23  Eng.  Reprint, 
676. 

Although,  It  was  held,  a  court  of 
equity  would  relieve  against  a  forfei- 
ture for  the  nonpayment  of  rent,  it 
would  not  do  so  if  there  had  been  a 
recovery  in  ejectment  for  a  breach  of 
other  covenants.  Wadman  v.  Calcraft 
(1803)  10  Ves.  Jr.  67, 32  Eng.  Reprint, 
768;  Nokes  v.  Gibbon  (1856)  3  Drew. 
693,  61  Eng.  Reprint,  1068,  26  L.  J.  Ch. 
N.  S.  483,  8  Jur.  N.  S.  726,  5  Week. 
Rep.  400;  and  see  Lovat  v.  Ranelagh 
a814)  3  Ves.  &  B.  (Eng.)  24. 

From  the  later  English  cases  it 
seems  that  relief  against  a  forfeiture 
for  the  nonpayment  of  rent  may  be 
obtained  under  the  ordinary  equitable 
jurisdiction  of  the  court  and  the 
Common-law  Procedure  Act.  Hum- 
phreys V.  Morten  [1905]  1  Ch.  739,  74 
L.  J.  Ch.  N.  S.  370.  63  Week.  Rep.  552. 
92  L.  T.  N.  S.  834  (relief  accorded 
sublessee)' 

And  in  a  proper  case  relief  from  a 
forfeiture  for  the  nonpayment  of 
rent  is  authorized  by  the  Common-law 
Procedure  Acts  of  1852  and  1860,  and 
by  the  Conveyancing  &  Law  of 
Property  Act  of  1892.  Croft  v,  London 
&  C.  Bkg.  Co.  (1885)  L.  R.  14  Q.  B.  Div. 
847,  49  J.  P.  356,  52  L.  T.  N.  S.  374, 
54  L.  J.  Q.  B.  N.  S.  277;  Hare  v. 
Elmes  [1893]  1  Q.  B.  604,  57  J.  P.  309, 
62  L.  J.  Q.  B.  N.  S.  187,  5  Reports, 
189,  68  L.  T.  N.  S.  223,  41  Week.  Rep. 
297;  Howard  v.  Fanshawe  [1896]  2 
Ch.  681,  43  Week.  Rep.  645,  64  L.  J. 
Ch.-N.  S.  666,  IS  Reports,  663,  73  L.  T. 
N.  S.  77;  Gray  v.  Bonsall  [1904]  1  K. 
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B.  601,  78  L.  J.  K.  B.  K.  S.  516,  62 
Week.  Rep.  387,  90  L.  T.  N.  S.  404,  20 
Times  L.  SL.  335;  Moore  v.  Smee 
[19073  2  K.  B.  8,  76  L.  J.  K.  B.  N.  S. 
668,  96  L.  T.  N.  S.  694.  In  the  case 
first  cited  it  was  said  that  the  terms 
imposed  by  the  statute  gOTerning  the 
riflrhts  of  tenants  as  to  payment  of 
rent  and  costs  are  conditions  imposed 
by  the  act,  without  compliance  with 
which  an  injunction  to  restrain  eject- 
ment for  nonpayment  of  rent  cannot 
be  granted  by  the  court. 

The  Irish  Act  of  19  &  20  Geo.  UL 
provided  that  equity,  upon  adequate 
compensation  being  made,  shall  relieve 
tenants  against  lapse  of  time  for  pay- 
ment of  rent,  if  no  circumstances  of 
fraud  are  proved,  unless  it  shall, 
appear  that,  after  a  demand  made,  the 
tenant  has  refused  or  neglected  to 
renew  within  a  reasonable  time  after 
such  demand.  Therefore,  the  court 
will  relieve  from  a  forfeiture  for 
delay  in  payment  of  rent^  where  the 
delay  is  satisfactorily  accounted  for. 
Jessop  V.  King  (ISll)  2  Ball  &  B. 
(IrO  81. 
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In  Canada  it  has  been  held  tiiat 

relief  against  a  forfeiture  for  the  non- 
payment of  rent  will  not  be  granted 
after  the  term  has  expired,  although 
the  lease  contains  an  option  to  pur- 
chase. Coventry  v.  McLean  (1894)  21 
Ont.  App.  Rep.  176,  aiOrming  OS&Z) 
22  Ont  Rep.  1. 

In  the  case  of  Re  Bagshaw  (1918) 
42  Ont.  L.  Rep.  .466,  42  D.  L.  R.  696.  it 
was  held  that  the  repudiation  of  a 
promise  to  vacate  the  premises  was  an 
act  of  bad  faith,  which  barred  the 
lessee  from  obtaining  equitable  relief 
from  the  forfeiture  of  his  lease  for 
the  nonpayment  of  rent. 

Where  a  lessee  is  served  with  a 
notice  of  re-entry  on  his  failure  to  pay 
an  instalment  of  rent,  and  it  appears 
that^  with  the  acquiescence  of  the 
lessor,  it  has  been  his  custom  to  make 
irregular  payments,  and  also  that, 
when  served  with  the '  notice  of  re- 
entry, he'  immediately  tendered  tiie 
amount  due,  equity  will  relieve  from 
the  forfeiture.  Balagno  v.  Len^ 
(1913)  18  B.  C.  127,  28  West  Lw  R. 
621, 10  D.  L.  R.  601.  A.  3.  H. 
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V. 

M.  W.  (Wesley)  JONES. 

OlelahMna  Svprema  Court  — July  0,  1»20, 

(79  Okla.  191,  192  Pac  203.) 

WiD  —  imdae  Influence  — -  immtHral  sorronndings. 

1.  A  devise  to  one  associated  witii  testatrix  in  an  immoral  environment 

and  the  presence  of  the  devisee  in  the  room  where  testatrix  was  instruct- 
ing: her  lawyer  as  to  the  disposition  she  wished  to  make  of  her  property, 
and  the  lawyer,  being  at  the  time  engaged  in  drafting  the  will,  would  not 
because  of  the  immorality  oi  the  association,  or  the  presence  of  the  devisee, 
standing  alone,  give  rise  to  an  inference  of  undue  influence  exerted  by 
the  devisee  over  the  testatrix. 

[See  note  on  this  (question  beginrUng  on  page  457.] 

Witness  —  physician  —  nonconfiden-  surgeon  shall  be  incompetent  to  testi- 

tial  communications.  fy   concerning   any  communication 

2.  Paragraph  6,  §  5050,  Rev.  Laws  made  to  him  by  his.  patient  with  refer- 
1910,  providing  that  a  physician  ^or  ence  to  any  physical  or  supi>osed 

Eeadnotes  by  Pitchfobd,  J. 
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physical  AsflMW.  or  any  knowledge 
obtiined  by  a  personal  examination  of 
such  patient,  does  not  apply  when  the 
circamstances .  surrounding  the  com- 
manication,  or  knowledge  obtained  by 
personal  examination,  were  such  as  to 
show  that  what  was  said  or  discovered 
on  the  occasion  was  not  intended  to 
be  confidential,  and  especially  when 
tiiird  persons  were  present  and  heard 
all  that  was  said  between  the  deceased 
and  the  physician,  and.  the  kibwledge 
obtained  by  a  personal  examination 
was  as  patent  to  the  third  peraons  as 
it  was  to  the  physician. 
[See  28  B.  a  L.  546.] 

MU  —  what  is  undue  influence. 

3.  Undue  influence,  such  as  will  in- 
validate  a  will,  must  be  something 
which  destroys  the  free  agency  of  the 
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testator  at  the  time  when  the  instru- 
ment is  made,  and  which,  in  effect, 
substitutes  the  will  of  another  for 
that  of  the  testator.  It  is  not  suf- 
ficient that  the  testator  was  influenced 
by  the  beneficiaries  in  the  ordinary 
affairs  of  life,  or  that  he  was  sur- 
rounded by  them  and  in  confidential 
relations  with  them  at  the  time  of  its 
execution.  -  Mere  general  influence; 
not  brought  to  bear  on  the  testamen- 
tary act,  is  not  undue  influence;  but, 
in  order  to  constitute  undue  influence, 
it  must  be  used  directly  to  procure 
the  will,  and  mu^t  amount  to  coercion, 
destroying  the  free  agency  of  the  tes- 
tator. Mere  suspicion  that  undue  in- 
fluence was  brought  to  bear  is  not 
sufficient  to  justify  the  setting  aside 
of  th«  will. 

[See  28  R.  a  L.  137  et  seq.} 


Erbor  to  the  District  Court  for  Okmulgee  County  (Hughes,  J.)  fo 
review  a  judgment  reversing  a  judgment  of  the  County  Court  admitting 
to  probate  the  will  of  Frances  Swartz,  deceased.  Reversed, 

The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  G.  R.  Homer  and  Dudl^  C. 
Blmk,  for  plaintiffs  in  error: 

The  witness,  Dr.  Robinson,  under 
the  statute,  was  incompetent  to  testi- 
fy as  to  the  ipental  or  physical  condi- 
tion of  his  patient  from  information 
obtained  while  attending  her  as  a 
physician. 

Chicago,  R.  I.  &  P.  R.  Co.  v.  Hughes. 
64  Okla.  74,  166  Pac.  411;  Auld  v. 
Cathro,  32  L.RJL(N.S.  )71,  note;  Reni- 
han  V.  Dennin,  103  N.  Y.  573,  57  Am. 
Rep.  770,  9  N.  E.  320;  Re  Myer,  184  N. 
Y.  54.  76  N.  E.  920,  6  Ann.  Cas.  26; 
Davis  T.  Supreme  Lodge,  K.  H.  165  N. 
Y.  159,  58  N.  E.  891 ;  Re  Van  Alstine, 
26  Utah,  193,  72  Pac.  943;  Re  Flint, 
100  Cal.  391,  34  Pac.  863;  Re  Nelson, 
132  Cal.  182,  64  Pac.  294;  Re  Hunt, 
122  Wis.  460,  100  N.  W.  874. 

A  devise  to  one  associated  with  tes- 
tatrix in  an  immoral  environment  does 
not,  because  of  the  immorality  of  the 
association,  give  rise  to  an  inference 
of  undue  influence  exerted  by  devisee 
over  testatrix. 

Re  Gorkow,  20  Wash.  563,  56  Pac. 
386;  Taylor  v.  Hilton,  23  Okla.  354, 
100  Pac.  537,  18  Ann.  Cas.  385;  Bell 
V.  Davis,  55  Okla.  121,  155  Pac.  1132; 
Letts  V.  Letts,  —  Okla.  —,176  Pac. 
234;  Re  Cook,  —  Okla.  — ,  176  Pac. 
507. 

The  mere  presence  of  the  bene- 
ficiaries under  the  will  in  the  room 
iriiere  testatrix  waa  instructing  her 


lawyer  as  to  the  disposition  she 
wished  to  make  of  her  property,  he 
being  at  the  time  engaged  in  drafting 
said  will,  would  not  constitute  undue 
influence. 
Re  Cook,  supra. 

Messrs.  I.  H.  Cox  and  F.  B.  Ropkey 
for  defendant  in' error. 

Pitchford,  J.,  delivered  the  opin- 
ion of  the  court: 

This  case  comes  on  appeal  from 
the  district  court  of  Okmulgee  coun- 
ty in  denying  to  probate  the  will  of 
Frances  Swartz.  The  record  dis- 
closes that  Frances  Swartz  resided 
in  the  city  of  Henryetta,  Oklahoma. 
Some  time  prior  to  and  at  her  death 
she  was  engaged  in  conducting  a 
house  of  prostitution.  For  sometime 
preceding  the  execution  of  the  in- 
strument sought  to  be  probated  as 
her  will,  she  had  been  upder  the 
care  of  Dr.  Robinson,  suffering 
from  an  attack  of  jaundice.  Early 
Sunday  morning,  April  9,  1916,  the 
doctor  was  called  in  and  found  that 
the  disease  had  reached  an  acute 
stage,  and  informed  her  of  her  seri- 
ous condition,  and  further  im- 
pressed upon  her  the  fact  that 
there  was  no  hope  for  her  recovery. 

Someone  in  the  house  telephoned' 
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Mr.  Axline,  an  atto]*ney  of  Henry- 
etta,  and  informed  him  that  his 
services  were  wanted  in  the  prepa- 
ration of  a  will.  He  immediately 
responded,  and  the  will  was  execut- 
ed, devising  to  Marguerite  Gleason 
and  W.  E.  Peak,  two  of  the  inmates 
of  the  house,  certain  real  estate,  the 
same  being  the  house  occupied  by 
the  deceased,  together  with  the  fur- 
niture therein  contained,  of  a  total 
value  of  $3,968.75,  and  real  estate 
of  the  value  of  $600  .was  devised  to 
Wesley  Jones,  a  brother  of  the  tes- 
tatrix, residing  in  Peoria,  Llinois. 
The  testatrix  died  on  the  following 
morning.  Claims  filed  against  the 
estate  amount  to  $3,200.  When  the 
will  was  offered  for  probate  in  the 
county  jcourt  of  Okmulgee  county, 
the  brother  filed  a  contest,  and  the 
«ourt,  after  hearing  the  evidence, 
admitted  the  will  to  probate.  An 
■appeal  was  taken  by  the  contestant 
to  the  district  court  of  Okmulgee 
county,  and  judgment  there  ren- 
dered in  favor  of  the  contestants, 
on  the  ground  'that  the  will  was 
procured  by  undue  influence  exer- 
cised by  the  proponents  over  the 
testatrix.  From  the  judgment  of 
the  district  court  the  proponents 
appeal,  and  assign  as  error  (1)  that 
the  court  erred  in  permitting  Dr. 
Robinson,  the  physician,  to  testify- 
as  a  witness;  (2)  error  in  finding 
that  the  associations  of  the  testa- 
trix with  the  proponents  in  an  ir^- 
inoral  environment,  and  ■  the  pres- 
ence of  the  proponents  of  the  will  in 
the  room  at  tiie  execution  of  the 
-will,  were  sufficient  to  infer  tmdue 
influence. 

I  Section  5050,  Rev.  Laws  1910, 
provides:  'The  following  persons 
shall  be  incompetent  to  testify: 
.  .  .  6th.  A  physician  or  sur- 
geon, concerning  any  communica- 
tion made  to  him  by  his  patient 
with  reference  to  any  physical  or 
supposed  physical  disease,  or  any 
knowledge  obtained  by  a  personal 
examination  of  any  such  patient. 

The  application  of  this  statute  to 
the  testimony  of  a  physician  in  a 
will  contest  seems  to  have  never 


been  considered  by  this  court,  nor 
do  we  deem  it  necessary  to  pass 
upon  the  question  in  this  case,  fur- 
ther than  to  say  that  we  appreciate 
the  objects  the  lawmakers  must 
have  had  in  view  in  enacting  the 
statute.  A  patient  should  be  en- 
couraged to  give  the  attending  phy- 
sician full  and  complete  informa- 
tion as  to  his  physical  infirmities, 
in  ordeW  that  the  physician  may 
have  a  better  knowledge  of  the 
physical  condition  of  his  patient, 
and  thereby  be  placed  in  a  better 
position  to  give  a  more  intelligent 
treatment. 

A  patient  is  encouraged  to  speak 
freely  to  his  physician,  realizing 
that  everything  is  said  in  strict  con- 
fidence, and,  the  statute  safeguard- 
ing him  against  the  possibility  of 
his  feelings  being  shocked  or  his 
reputation  ruined,  he  may  be  abso- 
lutely frank  with  his  physician.  A 
like  privilege  exists  between  attor- 
ney and  di^t,  and  priest  or  clef'gy- 
man,  concerning  any  confession 
made  to  him  in  his  professional 
character.  These  communications 
are  made  privileged  by  reason  of 
the  relationship  of  the  parties,  sup- 
posed to  be  made  under  absolute 
privacy,  and  made  alone  to  the  at- 
torney, clergyman  or  priest,  or  phy- 
sician. But  we  do  not  understand 
that  the  privilege  obtains  when  all 
the  circumstances  show  that  the 
communications  made  or  informa- 
tion obtained  were  made  or  obtained 
in  the  presence  of  third  persons.  In 
the  instant  case  the  matters  testi- 
fied to  by  the  physician  were  not 
obtained  by  reason  of  his  knowl- 
edge as  a  physician,  but  rather  by  a 
knowledge  equally  possessed  by  the 
laity.  All  the  physician  testified  to 
was  as  to  her  condition  that  she 
was  suffering  with  jaundice;  the 
other  parties  in  the  room  knew  just 
as  well  as  the  physician  that  the 
testatrix  was  suffering  with  this 
disease.  The  average  man  or 
woman  can  as  easily  tell  when  one 
is  suffering  with  jaundice  as  they 
can  when  the  party  is  suffering 
from  an  ordinary  cold.  It  is  true, 
however,  that  the  lay  mind  would 
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probably  not  know  the  far-reachins    Pac.  867, 
effects  of  jaundice,  nor  would  it 
Imow  the  far-reachins:  effects  of  the 
.ordinary  cold. 

Conceding:,  however,  but  not  de- 
ciding, that  if  the  physician  and  the 
deceased  had  been  alone,  and  it  ap- 
peared that  what  was  said  by  the 
patient  was  intended  to  be  confiden- 
tial, or  if  the  physician  found  it 
necessary  to  examine  the  person  of 
tiie  patient,  then  there  would  be 
some  reason  for  claiming  that  the 
veil  of  secrecy  should  be  thrown 
over  these  communications  and  dis- 
eoreries.  But  when  the  circum- 
stances surrounding  the  visit  were 
witeea^  such  as   to  show 

vhyaieiaB— a*B>   that  what  was  Said 

eraSlirucmttoaa.  OCCasion  Was 

not  intended  to  be 
in  confidence,  and  especially  when 
third  peacBona  wm  present  and 
lieard  an  that  was  said  between  the 

deceased  and  the  physician,  the 
statutory  provision  is  inapplicable. 

In  40  Cyc.  title  Witnesses,  p.  2377, 
it  is  said:  'There  is  no  privilege  as 
to  a  communication  between  attor- 
ney and  client  in  the  presence  of  a 
third  person." 

In  Baumann  v.  Steingester,  213 
N.  Y.  328, 107  N.  E.  678,  Ann.  Caa. 
I916C,  1071,  decided  January  5, 
1915,  the  facts  were  that  one  Maria 
Shadrick,  with  a  companion,  Mrs. 
Steinfohld,  went  to  the  oflSce  of  her 
attorney,  and  in  the  presence  of 
Mrs.  Steinfohld  gave  directions  for 
the  drawing  of  her  will.  After  her 
death  a  contest  was  instituted,  and 
the  attorney  was  called  as  a  witness 
and  asked  concerning  these  direc- 
tions. The  court  excluded  the  evi- 
dence as  a  confidential  communica- 
tion. This  was  held  error  by  the 
court  of  appeals. 

In  Scott  V.  Aultman  Co.  211  HI. 
612, 103  Am.  St.  Ren.  215.  71  N.  E. 
1112,  it  is  said :  "Statements  made 
by  clients  in  the  presence  of  third 
parties,  or  of  the  opposite  party 
and  his  solicitors,  are  not  of  that 
confidential  nature  which  the  client 
my  insist  shall  not  be  disclosed  by 
an  attorney  or  solicitor." 

In  Ruiz  T.  Dow,  113  Cal.  490,  45 
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there  was  at  issue  the 
question  of  a  gift.  The  deceased 
donor  had  made  certain  statements 
to  his  attorney  in  the  presence  of 
the  donee.  It  was  held  that  under 
these  circumstances  the  conversa- 
tion between  them — ^that  is,  the  at- 
torney and  the  decedent — was  not 
confidential  in  the  sense  contem- 
plated by  the  statute. 

In  Mobile  &  M.  R.  Co.  v.  Yeates, 
67  Ala.  164,  the  rule  is  thus  laid 
down:  "Professional  communica- 
tions between  attorney  and  client 
are  regarded  as  confidential,  and  are 
protected  on  grounds  of  public  pol- 
icy ;  but  the  rule  does  not  extend  to 
communications  openly  made  in  the 
presence  of  third  persons." 

In  Elliott  v.  EUiott,  3  Neb.  Unof. 
832,  92  N.  W.  1006,  there  was  ad- 
mitted the  conversation  of  an  attor- 
ney with  reference  to  drawing  a 
contested  will  of  a  deceased  client. 
This  conversation  took  place  in  the 
presence  of  the  witnesses.  The 
court  said,  relative  to  its  admission: 
"It  is  not  probable  that  any  part  of 
the  conversation  was  in  the  nature 
of  a  confidential  conmiunication.  It 
appears  to  have  taken  place  for  the 
most  port  in  the  presence  of  the 
ether  two  witnesses,  and  with  no  in- 
junction of  secrecy.  In  Hills  v. 
State,  61  Neb.  595,  67  L.R.A.  155, 
85  N.  W.  836,  it  is  said :  "The  mere 
fact  that  a  communication  is  made 
to  a  person  who  is  a  lawyer,  a  doc- 
tor, or  a  priest  does  not,  of  itself, 
make  such  communication  priv- 
ileged. To  have  that  effect,  it  must 
have  been  made  in  coiKfidence  of  the 
relation,  and  under  such  circum- 
stances as  to  imply  that  it  should 
forver  remain  a  secret  in  the  inreast 
of  the  confidential  adviser.' " 

To  the  same  effect,  see  Masons' 
Union  L.  Ins.  Asso.  v.  Brockman,  26 
Ind.  App.  183.  59  N.  E.  401;  Hum- 
mel V.  Kistner,  182  Fa.  216,  37  Atl. 
815. 

In  Jones's  Commentaries  on 
the  Law  of  Evidence  in  Civil 
Cases,  Horwitz's  Revision,  other- 
wise known  as  the  Bluebook  of  Evi- 
dence, S  761,  pp.  675,  576,  vol.  4.  the 
rule  is  laid  down  as  follows :  "As  to 
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the  effect  on  the  privilege  of  the  pa- 
tient or  the  physician,  it  needs  no 
consideration  to  say  that,  if  those 
third  persons  are  necessarily  pres- 
ent as  assistantSr  there  can  be  no 
question  that  the  privilege  is  un- 
touched. But  when  they  are  merely 
casually  present,  their  very  pres- 
ence neutralizes  the  confidential 
character  of  the  interviews,  and  the 
privilege  should  not  attach." 

There  was  no  error  in  admitting 
the  evidence  of  Dr.  Robinson. 

The  second  proposition  contended 
for  by  the  appellants  is  that  a  de- 
vise to  one  associated  with  testatrix 
in  an  immoral  environment  does  not, 
because  of  the  immorality  of  the. 
association  and  the  presence  of  the 
beneficiaries  at  the  time  the  will  is 
executed,  give  rise  to  an  inference 
of  undue  influence  exercised  by  Uie 
devisees  over  testatrix. 

The  trial  court  found  that  there 
was  no  direct  and  positive  evidence 
that  the  will  was  made  at  the  sug- 
gestion of  eith^  Marguerite  Gleason 
or  W.  £.  Peak,  and  that  the  only 
-way  the  court  could  arrive  at  the 
proposition  as  to  whether  or  not 
there  was  undue  influence  exer- 
cised, or  whether  the  will  was  writ- 
ten at  their  suggestion,  would  have 
to  be  ascertained  from  the  circum- 
stances surrounding  the  making  of 
the  will.  He  found  that  the  pro- 
ponents of  the  will  were  present  at 
the  time  of  the  writing  of  the  will, 
and  that  at  the  time  the  decedent 
was  in  4  very  weak  condition,  both 
mentally  and  physically.  The  court 
did  not  find  that  the  testatrix  was 
not  of  disposing  mind  and  memory 
at  the  time  she  made  the  will,  but 
did  &id  that  at  the  time  of  the  mak- 
ing of  the  will  the  testatrix  was  un- 
duly infiuenced  by  the  proponents. 
He  found  that  such  undue  influence 
arose  a  great  deal  because  of  the 
illegal  and  licentious  relationship 
existing  among  the  inmates  of  the 
house;  that  at  the  time  of  her 
death  her  mind  was  in  such  condi- 
tion as  to  be  easily  infiuenced  by 
suggestion;  and  the  court  was  of 
the  opinion  that  under  the  partic- 
ular circumstances  of  this  case, 
taking  everything  into  considera- 


tion, the  relationship  of  the  parties, 
the  character  of  the  business  in 
which  they  were  engaged,  the  fact 
that  both  of  the  prindi^  benefi.- 
ciaries  and  proponents  of  the  win 
were  present  at  the  bedside  at  the 
time  the  will  was  written,  and  the 
fact  that  one  of  them,  the  principal 
beneficiary  under  the  will,  to  wit, 
Marguerite  Gleason,  had  only  been 
acquainted  with  the  decedent  a  few 
months,  the  court  was  of  the  opin- 
ion that  at  the  time  of  the  execu- 
tion of  the  wiU  the  testatrix  was 
unfairly  and  unduly  influenced  in 
making  it  by  the  two  principal  ben- 
eficiaries, and  therefore  that  the 
instrument  presented  for  probate 
was  not  the  will  of  Frances  Swartz.  . 

Conceding  that  the  environments 
of  the  decedent  and  the  proponents 
were  immoral,  that  fact  did  not  de- 
prive Frances  Swartz  of  the  right 
to  say  in  life  what  the  disposition 
of  her  property  should  be  after 
death.  The  property  was  her  own; 
she  had  the  right  to  sell  it  or  give 
it  away.  The  court  did  not  find, 
neither  did  he  base  his  judgment  in 
refusing  to  probate  the  will  upon 
the  ground,  that  the  testatrix  was 
not  of  disposing  ndnd,  but  upon  the 
ground  that  she  was  influenced  by 
the  suggestions  of  the  proponents. 
We  have  made  a  careful  search  of 
the  record,  and  have  been  unable  to 
find  where  either  of  the  proponents 
ever  at  any  time  used  the  least  in- 
fluence on  the  testatrix  to  induce 
her  to  execute  the  will  as  she  did; 
not  even  the  remotest  suggestion 
on  their  part  is  shown.  Therefore, 
we  are  confronted  with  this  propo- 
sition: Does  the  fact  that  the 
testatrix  was  the  mistress  of  a 
house  of  ill  fame  deprive  her  of 
testamentary  capacity  in  the  event 
the  beneficiaries  of  her  will  happen 
to  be  inmates  of  the  house  conduct- 
ed by  her  as  such?  Does  the  lack 
of  morality  forfeit  her  right  to  de- 
vise her  property  as  conferred  by 
statute?  And  if  her  occupation 
does  not  deprive  her  of  this  right, 
is  she  limited  to  those  who  are  re- 
spectable members  of  society?  'It 
is  true  that  the  testatrix  and  the 
proponents  of  the  will  had  become 
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social  outcasts,  and  had  wandered 
far  from  the  paths  of  rectitude, 
tirought  to  this  condition,  in  ail 
prob^ilit7,  by  the  passions  of  sohie 
lecherous,  unprincipled,  lying  man. 
Here  we  are  reminded  that  a  man 
may  wander  afar  from  the  paths  of 
virtue  and  right  living;  he  may 
commit  many  offenses  against  the 
moral  law;  he  may  feed  upon  the 
husks  of  degradation ;  but  when  we 
see  evidence  of  reformation  on  his 
part,  everyone  delights  in  giving 
him  a  word  of  encouragement.  On 
the  other  hand,  when  a  poor  unfor- 
tunate woman,  in  almost  every  in- 
stance the  victim  of  misplaced  con- 
fidence in  some  man,  makes  an  ef- 
fort to  reform,  attempts  to  regain 
a  respectable  position  in  society,  we 
find  the  back  of  almost  every  hand 
tamed  against  her.  They  are 
shumied  by  people  of  respectability, 
they  have  no  one  to  associate  wiUi 
except  tiiose  who,  like  them,  have 
departed  from  a  life  of  virtue.  Is 
it  to  be  expected,  then,  when  they 
come  to  their  deathbeds  and  their 
spirit  takes  its  flight  to  appear  be- 
fore the  Infallible  Bar  where  we 
hope  that  mercy  will  be  shown 
them  because  of  the  fact  that  their 
sins  are  largely  brought  about  by  a 
confiding  trust  in  some  man,  that 
the  pillars  of  society  will  be  present 
to  administer  to  their  last  wants, 
or  close  their  eyes  in  death?  Must 
we  say  that  because  the  proponents 
of  this  will  were  at  the  bedside  of 
the  testatrix  at  the  tune  of  her 
death,  drawn  together  by  their 
common  social  ban,  compelled  to  ad- 
minister, each  to  the  other,  that 
this  is  a  circumstance  from  which, 
alone,  we  must  draw  a  conclusion  of 
undue  influence  exercised  over  the 
testatrix?  The  testatrix  had  cast 
her  lot  among  these  kind  of  people ; 
they  were  of  her  world;  her  days 
were  lived  among  them;  she  died 


among  them. 

WiU-Him<M 


Under  all  the  cir- 
cumstances of  the 
instant  case,  we 
are  not  prepared  to 
say  that  the  pro- 
ponents would  be  the  unnatural  ob- 
jects of  the  bounty  of  the  testatrix, 
Frances  Swarts. 


We  have  not  been  cited  to  any 
authority  directly  in  point  upon 
this  question,  nor  have  we  been 
able  to  find  any;  however,  we  have 
decisions  of  this  court  shedding 
some  light  upon  the  point. 

In  Re  Cook,  —  Okla.  — ,  175  Pac. 
607,  the  testator  had  been  married. 
He  and  his  wife  had  separated,  his 
wife  had  gone  to  live  with  her  peo- 
ple, and  he  lived  at  home  with  his 
mother.  After  his  death,*  and  when 
his  will  was  offered  for  probate,  his 
wife  filed  a  contest,  alleging  undue 
influence  on  the  part  of  his  mother, 
who  was  the  principal  beneficiary 
under  the  will.  There  was  no  direct 
or  positive  evidence  adduced  dis- 
closing any  effort  made  by  the 
mother  to  induce  the  testator  to 
will  the  property  to  her.  The  trial 
court,  however,  deduced  from  the 
evidence  that  the  testator  lived 
with  his  mother,  together  with  the 
fact  of  his  being  separated  from 
his  wife  and  all  the  circumstances 
surrounding  the  testator  at  the  ex- 
ecution of  the  will,  that  undue  in- 
fluence could  be  inferred.  Upon 
appeal  to  this  court,  Kane,  J.,  de- 
livering the  opinion,  said :  "Undue 
influence,  such  as  will  invalidate  a 
will,  must  be  something  which  de- 
stroys the  free  agency  of  the  testa- 
tor at  the  time 
when  the  instru-  TSSHS, 
ment  is  made,  and 
which,  in  effect,  substitutes  the 
will  of  another  for  that  of  the 
testator.  It  is  not  sufficient  that 
the  testator  was  influenced  by  the 
beneficiaries  in  the  ordinary  af- 
fairs of  life,  or  that  he  was 
surrounded  by  them  and  in  con- 
fidential relations  with  tHem  at 
the  time  of  its  execution.  Mere 
general  infiuence,  not  brought  to 
bear  on  the  testamentary  act,  is  not 
undue'  infiuence;  but,  in  order  to 
constitute  undue  infiuence,  it  must 
be  used  directly  to  procure  the  will, 
and  must  amount  to  coercion  de- 
stroying the  free  agency  of  the  tes- 
tator. Mere  suspicion  that  undue 
influence  was  brought  to  bear  is 
not  sufficient  to  justify  the  setting 
aside  of  the  will.  Re  Keegan,  1S9 
Cal.  123,  72  Pac.  828;  McCuUoch  v. 
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CampbeU,  49  Ark.  367,  5  S.  W. 
S90 ;  Westcott  v.  Shepyard,  61  N.  J. 
Eq.  315,  30  Atl.  428.  It  is  true 
from  the  nature  of  the  subject  that 
proof  of  undue  influence  is,  neces- 
sarily, largely  or  wholly  circum- 
stantial, and  the  contestant  is  not 
confined  to  the  facts  which  he  may 
be  able  to  adduce,  but  is  entitle  to 
all  the  natural  inferences  which 
may  be  derived-  from  established 
facts.  But  the  will  of  a  person 
found  to  be  possessed  of  sound 
mind  and  memory  ought  not  to  be 
set  aside  on  evidence  tending  to 
show  only  a  possibility  of  undue 
influence.  The '  express  intentions  • 
of  the  testator  should  not  be 
thwarted  without  clear  reason 
therefor.  The  right  to  make  a  will 
includes  the  right  to  make  it  ac- 
cording to  the  testator's  own  de- 
sires, subject  only  to  the  statutory 
restrictions.  Unequal  or  unnatural 
provisions,  in  themselves,  raise  no 
presumption  of  undue  influence. 
They  may  be  considered,  with  other 
evidence,  in  determining  the  ques- 
tion, Is  this  the  testator's  will? 
But  they  do  not  shift  the  burden 
of  proof,  and,  in  the  absence  of 
proof  that  undue  influence  has  been 
exercised,  they  have  no  weight. 
If  the  will  is  expressive  of  the  tes- 
tator's wishes  lawfully  made,  the 
opinions  of  other  persons,  however 
they  may  condemn  its  motive  or 
disapprove  its  scheme,  cannot,  in 
any  way,  rightfully  control  his  pow- 
er to  do  with  his  own  as  he  pleases, 
without  impairing  one  of  the  inci-- 
dents  which  give  to  every  man's 
property  its  value." 
•  In  Clapp  V.  FuUerton,  34  N.  Y. 
190,  ^0  Am.  Dec.  681,  it  is  said: 
"The  right  of  a  testator  to  dispose 
of  his  estate  depends  neither  on  the 
justice  of  his  prejudices  nor  the 
soundness  of  his  reasoning.  He 
may  do  what  he  will  with  his  own; 
and  if  there  be  no  defect  of  testa- 
mentary capacity t  and  no  undue  in- 
fluence or  fraud,  the  law  gives  ef- 
fect to  his  will,  though  its  provi- 
sions are  unreasonable  and  unjust." 

In  Potter  v.  Jones,  20  Or.  239, 
12  L.RA.  161,  25  Fac.  769,  it  was 


said:  "It  may  be  harsh,  and  under 
some  circumstances  cruel,  to  disin- 
herit one  child  and  te  distribute  the 
estate  among  the  others ;  but  if  the 
testator  be  of  sound  mind,  and  ex- 
ecute his  will  as  prescribed  by  law, 
no  court  can  interfere." 

In  Re  McDevitt,  95  Cal.  17,  30 
Pac.  101,  it  was  said:  **But  the 
right  to  dispose  of  one's  propert}- 
by  will  is  most  solemnly  assured  by 
law,  and  is  a  most  valuable  incident 
to  ownership,  and  does  not  depend 
upon  its  judicious  use.  The  ben- 
eficiaries of  a  will  are  as  much  en- 
titled to  protection  as  any  other 
property  owners,  and  courts  abdi- 
cate their  functions  when  they  per- 
mit the  prejudices  of  a  jury  to  set 
aside  a  will  merely  upon  suspicion, 
or  because  It  does  not  c!bnform  to 
their  ideas  of  what  was  just  and 
proper." 

In  Boughton  v.  Knight,  6  Moak. 
Eng.  Rep.  349,  Sir  John  Hannen 
said:  "He  may  disinherit,  either 
wholly  or  partially,  his  children, 
and  leave  his  property  to  strangers, 
to  gratify  his  spite,  or  charities,  to 
gratify  his  pride,  and  we  must  give 
effect  to  his  will,  however  much  ve 
may  condemn  the  course  he  has 
pursued." 

In  determining  whether  the  tes- 
tatrix at  the  time  of  the  execution 
of  the  will  was  free  from  undue  in- 
fluence, her  declarations  as  to  her 
intended  disposition  of  her  prop- 
erty, made  prior  to  the  execution  of 
the  will,  are  very  impoitant.  The 
court  found;  "There  is  no  direct 
and  positive  testimony  in  this  case 
upon  the  proposition  that  this  will 
was  made  at  the  suggestion  of 
either  of  the  two  beneficiaries  who 
are  proponents  of  the  will.  In  other 
words,  I  say  there  is  no  direct  tes- 
timony upon  that  proposition;  and 
the  only  way  that  the  court  may 
arrive  at  tibe  proposition  as  to 
whether  or  not  there  was  such  un- 
due influence  exercised,  or  whether 
this  will  was  written  at  the  sugges- 
tion of  the  two  beneficiaries  if  it 
were  necessary  for  the  court  to  de- 
cide that  point,  the  court  would 
have  to  ascertain  that  from  the  dr- 
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ing  of  the  win.' 

As  we  have  heretofore  stated, 
the  evidence  absolutely  fails  to 
show  that  either  of  the  proponents 
did  or  said  anything  at  any  time  to 
inflaence  the  testatrix. 

Prior  to  the  illness  of  the  testa- 
trix, she  stated  to  Mrs.  Flossie 
PariEca*,  who  is  shown  to  be  a  disin- 
terested witness,  that  she  did  not 
irant  her  brother  to  have  anything 
that  she  had;  that  he  had  never 
treated  her  right  when  she  needed 
his  help.  This  witness,  Mrs. 
Parker,  keeps  a  little  store  in  the 
town,  and  was  not  a  member  of 
Krs.  Swartz's  household. 

In  speaking  to  another  witness 
she  said:  '1  am  going  to*make  a 
wilL  No  one  don't  know  when  they 
liave  got  to  die.  One  or  two  of  my 
old  girls  that  stood  by  me  and  were 
faithful  to  me  while  at  the  Francis 


Of  course, 

I  have  got  my  brother,  and  poor  lit- 
tle Shorty  (meaning  Shorty  Phil- 
lips) ;  I  never  could  forget  him." 

From  reading  all  of  the  evidence, 
it  appears  that  she  made  the  dispo- 
sition of  her  property  along  lines 
frequently  indicated  by  her  a  con- 
siderable time  before  her  death. 

Our  conclusion  is  that  from  the 
entire  record  the  contestant  wholly 
fails  to  make  any  showing  that 
would  justify  the  court  in  denying 
the  will  to  probate.  The  judgment 
of  the  trial  court  is  therefore  re- 
versed, and  the  cause  remanded, 
with  directions  to  admit  the  will  to 
probate. 

Rainey,  Ch.  and  Harrison,  V. 
Ch.  J.,  and  Johnson  and  McNeillt 
JJ.,  concur. 

Petition  for  rehearing  denied 
September  14,  1920. 


ANNOTATION. 

yjUSkf  ol  wOI  as  a&cted  by  fact  that  testatrix  and  beneficuries  an  fauulM 

of  home  <rf  prostUntkm. 


An  extensive  search  has  disclosed 
no  ease,  other  than  the  reported  case 
(Be  Swabtz,  ante,  460),  passing  upon 
ths  question  suggested  In  the  title  to 
this  annotation.  On  principle,  the 
coDclnsion  reached  by  the  court  hi  the 
reported  case  is  correct;  this  seems 
true  whether  the  question  is  consid- 
ered from  the  standpoint  of  capacity, 
or  that  of  undue  influence.  In  Re  Gor- 
bw  (1899)  20  Wash.  663,  56  Pac.  385, 
where  the  testator  was  shown  to  be 
a  man  of  violent  and  ungovernable 
passions  and  inordinately  dissipated, 
and  his  acts  evinced  a  total  want  of 
nnral  nature  and  natural  affection,  in 
short,  as  the  court  concludes,  he  was 
"a  moral  leper/'  it  was  said:  "But 
the  capacity  required  for  a  will  is  very 
well  sonuned  up  and  stated,  as  the  de- 
dnetion  from  a  long  line  of  recognized 
aathoritles,  by  Judge  Redfield  in  the 
following  language:  'The  result  of 
tht  best-considered  cases  upon  the 
snbject  seems  to  pnt  a  quantum  of 
uiderstanding  requisite  to  the  valid 
ancution     a  will  upon  the  basis  of 


knowing  and  comprehending  the  trans- 
action; or  in  popular  phrase,  that  the 
testator  should,  at  the  time  of  execut- 
ing the  will,  know  and  understand 
-what  he  is  about' "  And  although  it 
appeared  In  this  case  that  the  testator 
had  no  respectable  associates,  that  he 
mingled  but  little  with  the  public  ex- 
cept as  business  brought  him  in  con- 
tact Vith  anyone,  that  his  evenings 
were  frequently  spent  in  the  vilest  re- 
sorts  of  the  city  in  which  he  lived,  but 
also  it  appeared  that  all  the  while  he 
prospered  in  business,  and  that  with 
tenacious  obstinacy,  until  the  period 
of  his  death,  he  kept  his  checks  and 
balances  on  all  his  employees,  and 
kept  his  money  locked  in  a  safe  of 
which  no  one  but  himself  knew  the 
combination,  the  court  says:  "The 
will  does  not  in  itself  afford  any  in- 
ferences of  incapacily.  He  seems  to 
have  known  what  estate  he  had,  and 
to  have  known  what  he  wanted  to  do 
with  it;  and  this  fulfils  the  measure 
of  testamentary  capacity  unless  there 
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V8B  undue  influence  deceiving  him  or 

overcoming  his  will." 

See  other  opinions  in  the  reported 
case. 

It  is  well  established  in  a  large  num- 
ber of  cases  that  an  illicit  relation  is 
not  sufficient  per  se  to  warrant  a  con- 
clusion of  undue  influence,  and  that 
no  presumption  of  undue  influence 
srisea  merely  from  the  fact  that  a  man 


who  is  of  sound  mind  makes  a  will  in 
favor  of  his  mistress,  or  of  one  with 
whom  his  relations  have  been  mere- 
tricious. The  fact  of  an  illicit  rela- 
tionship may,  however,  be  considered 
in  connection  with  evidence  of  undue 
Influence,  provided  it  existed  at  a  time 
not  too  remote  from  the  time  when  the 
^1  was  made.  48  R.  C.  L.  p.  148,  { 
102.  W.  A.  E. 


TJTAH  CONSOLIDATED  MINING  COMPANY  et  aL 

V. 

INDUSTRIAL  COMMISSION  OF  UTAH. 
Vtah  Supreme  Court— JfecemJter  IS,  1990. 
(—  Utah.  — ,  194  Pac.  657.) 

Limitation  of  OiCtions  —  claim  under  Workmen's  Compensation  Act. 

The  limitation  period  for  prosecuting  a  claim  under  the  Workmen's 
Compensation  Act,  which  itself  fixes  no  limitation  period,  is  controlled  by 
the  general  statute  applicable  to  actions  for  liability  created  by  statute, 
and  if  such  statute  fixes  a  period  of  one  year  no  claim  can  be  prosecuted 
after  the  expiration  of  such  time. 

[See  note  on  this  question  beginning  on  page  462.] 


Petition  for  a  writ  of  certiorari  to  review  an  award  by  ike  Industrial 
Commission  to  the  widow  of.  deceased  in  a  proceeding  by  her  under  the 

Workmen's  Compensation  Act  to  recover  compensation  for  his  death  while 
in  the  employ  of  the  mining  company.  Award  vacated  and  set  aside. 
The  facts  are  stated  in  the  opinion  of  the  court. 

Messn.  Van  Cott,  Riter,  &  Fams-    San  Francisco  v.  Luning,  73  Cal.  610, 


worth,  for  petitioners: 

Actions  for  liability  created  by 
statute  are  barred  by  the  Statutes  of 

Limitation. 

Preece  v.  Oregon  Short  Line  R,  Co. 
48  Utah,  651,  161  Pac.  40;  State  v. 
Pfefferle,  33  Kan.  718,  7  Pac.  597; 
Durein  v.  Fontious.  34  Ean.  353,  8 
Pac.  428 ;  Richards  v.  Wyandotte 
County,  28  Kan.  326;  State  v.  Baker 
County,  24  Or.  141,  33  Pac.  530;  Peo- 
ple ex  rel.  Dunn  v.  Van  Ness,  76  Cal. 
121,  18  Pac.  139;  Graham  County  v. 
Van  Slyck,  52  Kan.  622,  85  Pac.  299; 
Shackelford  v.  Staton,  117  N.  C.  73,  23 
S.  E.  101 ;  Moore  v.  Boyd,  74  Cal.  167, 
15  Pac.  670;  Redington  v.  Cornwell, 
90  Cal.  49,  27  Pac.  40;  Hawkins  v.  Iron 
Valley  Furnace  Co.  40  Ohio  St.  507; 
Ohio  &  M.  R.  Co.  V.  Erwin,  45  111.  App. 
558;  Seymour  v.  Pittsburg,  C.  &  St. 
L.  B.  Co.  44  Ohio  St  12,  4  N.  E.  236; 


15  Pac.  311 ;  People  v.  Hulbert,  71  Cal. 
72,  12  Pac.  43;  Los  Angeles  County  v. 
Ballerino,  99  Cal.  593,  32  Pac.  581,  34 
Pac.  329;  Redwood  County  v.  Winona 
&  St.  P.  Land  Co.  40  Minn.  512,  41  N. 
W.  465,  42  N.  W.  473;  Canyon  County 
V.  Ada  County,  6  Idaho,  686,  51  Pac. 
748;  Davis  v.  Clark,  68  Kan.  454,  49 
Pac.  665;  Schroer  v.  Central  Kentucky 
Asylum,  113  Ky.  288,  68  S.  W.  150;  Re 
Campbell,  96  App.  Div,  561,  89  N.  Y. 
Supp.  569;  Davis  v.  Lewis,  16  Ohio. 
C.  C.  138;  State  ex  rel.  Berge  v.  Pat- 
terson, 18  S.  D.  251,  100  N.  W.  162; 
Sonoma  County  v.  Hall,  132  Cal.  589, 
62  Pac.  257,  312,  65  Pac.  12;  Harby  v. 
Board  of  Education,  2  Cal.  App.  418, 
83  Pac.  1081;  Ada  County  v.  Ellis.  5 
Idaho,  333,  48  Pac.  1071 ;  Cloud  Coun- 
ty V.  Hostetler,  6  Kan.  App.  286,  61 
Pac.  62;  Multnomah  County  v.  Kelly* 
37  Or.  1,  60  Pac.  202;  McDonald  v. 
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Thompson,  40  G.  C.  A.  686,  100  Fed. 
-  1002,  affirmed  in  184  U.  S.  71,  46  L.  ed. 
4S7,  22  Sup.  Ct.  Rep.  297;  Piatt  v. 
Wilmot,  118  Fed.  1019,  affirmed  in  193 
U.  S.  602,  48  L.  ed.  809.  24  Sup.  Ct. 
Rep.  542;  Frame  v.  Aahley,  59  Kan. 
477,  53  Pac.  474;  KuM  v.  Chicago  &  N. 
W.  R.  Co.  101  Wis.  42,  77  N.  W.  155; 
Briston  T.  Washinsrton  County,  177  U. 
S.  133.  44  L.  ed.  701,  20  Sop.  Ct.  Rep. 
685;  Dranga  v.  Rowe,  127  Oal.  506,  69 
Pac  944;  Mirir  v,  Bardstown.  120  K^. 
739,  87  S.  W.  1096;  Louisville  &  J. 
Ferry  Co.  v.  Com.  108  Ky.  717,  57  S.  W. 
626;  Custer  County  v.  Story,  26  Mont. 
517,  69  Pac.  56;  State  v.  Bcinness.  99 
Minn.  392.  109  N.  W.  703;  Ramsden  v. 
Knowles,  10  L.R.A.(N.S.)  897,  81  C. 
C.  A.  105,  151  Fed.  721;  State  v.  Chi- 
cago &  N.  W.  R.  Co.  132  Wis.  345,  112 
N.  W.  515;  Illinois  C.  R.  Co.  v.  Com. 
328  Ky.  268,  108  S.  W.  245;  Pleadwell 
T.  Missouri  Glass  Co.  151  Mo.  App.  51, 
131  S.  W.  941 ;  Hawk  v,  Sayler,  83  Kan. 
775,  112  Pac.  602;  Re  Grade  Crossing 
Comrs.  201  N.  Y.  32.  94  N.  E.  188; 
Nichols  V.  Chesapeake  St  0.  R.  Go.  115 
C.  C.  A.  601.  195  Fed.  913;  Due  v. 
Bankhardt,  151  Ky.  624, 152  S.  W.  786; 
Stroat  V.  United  Shoe  Machinery  Co. 
208  Fed.  646;  Hocking  Valley  R.  Co. 
V.  New  York  Coal  Co.  132  C.  C.  A.  387. 
217  Fed.  727;  Zimmerman  v.  Western 
k  S.  F.  Ina.  Co.  121  Ark.  408,  181  S. 
W.  283,  Ann.  Gas.  1917D,  613;  Central 
State  Hospital  v.  Foley,  171  Ky.  616, 
188  S.  W.  752;  Chicago  ft  N.  W.  R.  Co. 
T.  Ziebarth.  157  C.  C.  A.  626,  246  Fed. 
334;  Brown  v.  Quincy,  O.  ft  E.  C.  R. 
Co.  198  Mo.  App.  71,  199  S.  W.  707; 
Ritcher  v.  Com.  180  Ky.  4,  201  S.  W. 
456;  Wonnacott  v.  Kootenai  County, 
32  Idaho,  342,  182  Pac.  363;  Davis  v. 
Dniry,  105  Kan.  69»  181  Pac.  569; 
VoTganton  t.  Avery,  179  N.  C.  661, 
108  S.  E.  188;  Santa  Cruz  County  y. 
HeEnigfa^  20  Ariz.  103. 177  Pac.  256; 
Tama  County  v.  Hodges,  20  Ariz.  142, 
177  Pac.  270;  Hellwig  v.  Title  Guar- 
anty ft  S.  Co.  39  CaL  App.  422,  179 
Pac.  222;  Chambers  v.  Gallagher,  177 
CaL  704,   171  Pac.  931;  Roach  t. 
Eelsey  Wheel  Co.  200  Hich.  299,  167 
N.  W.  83. 

There  is  no  support,  either  in  the 
findings  or  in  the  evidence,  for  the 
award  made  on  the  theory  that  For- 
tnnata  Parone  was  wholly  dependent 
on  her  deceased  husband. 

McDonald's  Case,  229  Mass.  454, 
ULA.1918F,  493,  11&  N.  E.  949;  Nel- 
son's Case,  217  Mass.  467,  106  N.  E. 
S87.  5  N.  C.  C.  A.  694;  Newman's  Case, 
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222  Mass.  663,  L.R.A.1916C,  1145,  111 
N.  E.  361;  Finn  v.  Detroit  Mt.  C.  ft  M. 
C,  R.  Co.  190  Mich.  112,  L.R.A.1916a 
1142, 155  N.  W.  721, 13  N.  C.  C.  A.  187; 
Gorski's  Case,  227  Mass.  466. 116  N.  fi. 
811;  Breakey's  Case,  236  Mass.  460, 
126  N.  E.  769. 

.  Messrs.  Dan  BL  Shidds,  Attorney 
General,  D.  M.  Draper,  Assistant  At- 
torney General,  James  H.  Wolf&  O.  C. 
Dalby,  H.  Van  Dan,  Jr.,  and  Olson  & 
Lewis,  for  defendant: 

There  is  nothing  in  the  Workmen's 
Compensation  Act  making  the  Statute 
of  limitations  applicable  to  proceed- 
ings before  the  Industrial  Commis- 
sion, and,  in  the  absence  of  such  a 
provision,  a  proceeding  to  obtain  com- 
pensation is  not  included  within  the 
ordinary  terms  of  general  statutes  ^ 
limitations. 

Baur  V.  Common  Pleas  Ct  88  N.  J. 
L.  128,  96  Atl.  627;  Reist  v.  Heilbren- 
ner.  11  Serg.  &  R.  131;  Rosser  v. 
Broadwater  Mills  Co.  54  Utah,  522, 
182  Pac.  204. 

Claimant  was  living  with  her  hus- 
band at  the  time  of  his  death,  within 
the  meaning  of  the  statute. 

Northwestern  Iron  Co.  v.  Industrial 
Commission,  154  Wis.  97,  L.R.A.1916A, 
866.  142  N.  W.  271,  Ann.  Gas.  1915B, 
877;  Muncie  Foundzy  ft  Mach.  Co.  v. 
CofTee,  66  Ind.  App.  405,  117  N.  B. 
624. 

Thurman,  J.,  delivered  the  opin- 
ion of  the  court: 

On  July  15,  1917,  one  Gaetano 
Parone,  while  in  the  employ  of  the 
plaintiff  xniniiisr  company,  was 
killed  in  an  accident-  arising  out  of 
and  in  the  course  of  his  employ- 
ment. The  mining  company  was 
within  the  provisions  of  the  Utah 
Industrial  Act  (Comp.  Laws  1917, 
title  49,  as  amended  by  Laws  1919, 
chap.  63),  and  was  insured  by  the 
Guardian  Casualty  &  Guaranty 
Company.  This  company  has  since 
been  succeeded  by  the  Bankers' 
Trust  Company,  plaintiff  herein. 

The  deceased,  Farone,  was  an 
Italian.  His  dependents,  if  any  he 
had,  resided  in  Italy.  No  steps  of 
any  kind  were  taken  to  recover 
compensation  for  his  death  until 
October,  1918.  At  that  time  pro- 
ceedings were  commenced  before 
the  Industrial  Commission  (herein- 
after called  Commission),  and  vari- 
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ous  steps  taken  from  time  to  time 
until  July  30,  1920,  when  the  Com- 
mission made  an  award  in  the  sum 
of  $4,500  to  one  Fortunata  Farone, 
as  iridow  of  the  deceased. 

Plaintiffs  in  this  action  applied  to 
the  Commission  for  a  rehearing, 
wl>ich  application  was  denied.  The 
case  comes  before  us  on  a  writ  of 
review,  and  it  is  contended  by  plain- 
tiffs in  their  application  that  the 
Commission  exceeded  its  jurisdic- 
tion in  making  the  award. 

Various  and  numerous  objections 
are  urged  by  plaintiffs,  ahd  the 
same  appear  to  have  been  season- 
ably made  in  the  proceedings  before 
the  Commission. 

The  principal  objection  made  by 
plaintiffs,  and  one  which  is  control- 
ling if  their  contention  is  correct,  is 
that  the  action,  if  action  it  may  be 
csdled,  for  compensation,  was  not 
commenced  in  time.  At  the  very 
threshold  of  the  proceeding  before 
the  Commission,  i^aintiffs  herein 
interposed  a  plea  ot  the  Statute  of 
Limitations. 

It  is  conceded  by  both  parties 
that  the  Utah  Industrial  Act  itself 
fixes  no  limitation  within  which  a 
proceeding  for  compensation  may 
be  commenced.  The  general  statute, 
however,  contains  the  following 
provision  upon  which  plaintiffs 
rely  (Utah  Comp.  Laws  1917,  § 
6468) :  "An  .  action  for  liability 
created  by  the  statute  of  a  foreign 
state  or  by  the  statute  of  this  state 
other  than  a  penalty  or  forfeiture 
under  the  laws  of  this  state  shall  be 
begun  within  one  year." 

There  can  be  no  denial  of  the  fact 
that  the  Utah  Industrial  Act  cre- 
ated a  liabihty  that  had  no  exist- 
ence prior  to  the  enactment  of  the 
law.  But  it  is  contended  by  the 
Commission  that  a  proceeding  be- 
fore it  to  recover  compensation  for 
an  injury  under  the  Industrial  Act 
is  not  an  "action"  within  the  mean- 
ing of  the  statute  above  quoted. 

It  is  practically  conceded  by  both 
parties  to  the  litigation  that  the 
question  under  review  is  one  of  first 
impression.  It  is  unquestionably  so. 


so  far  as  this  jurisdiction  is  con* 
cemed.  Nor  has  our  attention  been  ' 
called  to  any  decision  from  the 
court  of  a  sister  state  or  other  ju- 
risdiction that  sheds  light  upon  the 
question  here  presented.  As  be8^ 
ing  upon  the  meaning  of  the  word 
"action,"  as  used  in  the  statute 
quoted,  plaintiffs  rely  on  Utah 
Comp.  Laws  1917,  §  6492,  which  i& 
a  part  of  the  general  Statute  of 
Limitations.  The  section  teads: 
"The  word  'action,'  as  used  in  this 
chapter,. is  to  be  construed,  when- 
ever it  is  necessary  to  do  so,  as  in- 
cluding a  special  proceeding  of  a 
civil  nature." 

It  is  contended  by  plaintiffs  that 
a  proceeding  before  the  Commis- 
sion for  compensation  imder  the 
Industrial  Act  ia,  at  least,  "a  special 
proceeding  of  a  civil  nature,"  and 
therefore  within  the  meaning  of 
the  Statute  of  Limitations.  There 
is  much  force  in  this  contention. 
The  Utah  Statute  of  Limitations 
is  broad  and  comprehensive.  It 
seems  as  if  the  legislature  in- 
tended that,  wherever  a  remedy 
was  provided  for  a  wrong  or  recov- 
ery on  a  liability,  there  should  be  a 
limitation  of  time  within  which  the 
party  injured  could  resort  to  the 
remedy.  .  We  can  conceive  of  no 
reason  why  there  should  not  be  a 
Umit  of  time,  within  which  a  pro- 
ceeding for  compensation  under  the 
Industrial   Act  should   be  com- 
menced, as  well  as  in  actions  and 
proceedings  outside  of  the  act 
Every  possible  reason  that  calls  for 
a  limitation  of  time  in  the  one  case 
applies  with  equal  force  to  the 
other.    For  this  reason  we  are  in- 
clined to  the  view 
that  in  passing  the 
Industrial  Act  the 
legislature  intend- 
ed that  the  general 
Statute  of  Limitations  Bhoold  ap- 
ply. 

Coimsel  for  the  Commission  cite 
the  case  of  Baur  v.  Common  Fleas 
Ct.  88  N.  J.  L»  128,  95  AtL  627. 
This  case  lends  no  support  to  their 
contention.  The  New* Jersey  Woik- 
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men's  Compensation  Act  of  1911 
(Pamph.  Laws,  134)  had  no  pro- 
vision limiting  the  time  within 
which  proceedings  to  -recover  com- 
pensation should  be  commenced. 
In  that  respect  the  statute  was  sim- 
ilar to  ours.   The  Injury  for  which 
compensation  was  sought  in  that 
case  occurred  in  November,  1911. 
The  act  was  amended  in  1913 
(Pamph.  Laws  302),  providing,  in 
<^ect,  that  proceedings  should  be 
commenced  within  one  year  from 
the  date  of  the  accident,  unless  the 
compensation    was    adjusted  by 
agreement  within  that  time.  The 
[arty  injured  did  not  file  his  peti- 
tion for  compensation  until  April, 
1914,  more  than  a  year  after  the 
Amendment  of  1913  went  into 
operation.    The  statute  was  inter- 
posed as  a  bar  to  the  petitioner's 
claim,  and  the  contention  was  made 
that  the  proceeding  should  have 
been  commenced  within  one  year 
from  the  time  the  amendment  took 
effect    Hie  court  held  that  this 
contention  should  not  previdl  be- 
cause the  Law  of  1911,  in  force 
'  when  the  accident  occurred,  did  not 
limit  the  time  within  which  the  pro- 
ceeding should  be  commenced,  and 
that  the  X^w  of  1913,  fixing  a  lim- 
itation, had  no  provision  giving  it 
retroactive  effect.   If  that  were  all 
there  is  to  this  decision,  there 
would  be  more  force  in  the  conten- 
tion here  made  by  defendant's 
counsel.  The  court  in  deciding  the 
question,  however,  not  only  noted 
the  fact  that  the  New  Jersey  Com- 
pensation Act  of  1911  had  no  provi- 
sion limiting  the  time  within  which 
proceedings  should  be  conunenced, 
hot  also  took  into  consideration  the 
fact  that  there  was  no  statute, 
whatever  in  New  Jersey  covering 
the  case.   On  page  131  of  88  N.  J. 
L.,  the  court  says:   'It  will  not  be 
out  of  place,  however,  to  call  atten- 
tion to  the  fact  that  ^e  proceeding 
nnder  the  Act  of  1911  is  one  un- 
known to  the  common  law  and 
dearly  in  derogation  of  it.  It  can 
hardly  he  said  to  faU  within  the  elas- 
rifieation  of  any  of  the  actions  emir- 
merated  in      statute,  and  eontemr- 
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plated  by  the  legislature"  (Italics 
ours.) 

The  court  then  proceeds  to  fur- 
ther elaborate  the  same  idea  to  the 
effect  that  the  Act  of  1911  imposed 
a  statutory  duty  or  obUgation  not 
■covered  by  any  statute  of  limita- 
tions. Instead  of  lending  support 
to  the  contention  of  defendant's 
counsel,  in  my  opinion,  it  affords 
some  support,  at  least  in  a  negative 
way,  to  the  contention  of  counsel  on 
the  other  side.  The  reasonable  in- 
ference is  that,  if  there  had  been  a 
statute  of  limitations  in  New  Jer^ 
sey  covering  a  liability  created  by 
statute,  the  New  Jersey  court,  ic 
the  case  referred  to,  vould  hav(^ 
reached  a  different  conclusion. 

It  certainly  should  not  be  a  sub' 
ject  of  controversy  that  the  legis^ 
lature,  in  enacting  §  6468,  subd.  1* 
enacted  it  to  cover  any  statutory 
liability  that  might  thereafter  be 
created,  where  the  act  creating  the 
liability  did  not  provide  a  special 
limitation.  Whether  or  not  the  en- 
forcement of  the  liability  so  cre- 
ated should  take  the  form  of  an  ac- 
tion and  be  prosecuted  in  a  regular 
judicial  tribunal,  or  be  denominated 
a  special  proceeding  of  a  civil  na-^ 
ture  and  be  prosecuted  before  the 
same  or  some  other  tribunal  created 
for  the  same  purpose,  is  not  a  con- 
trolling feature  of  the  case.  In  our 
opinion,  it  was  the  manifest  inten- 
tion of  the  legislature  to  limit  the 
time  within  which  a  proceeding 
might  be  commenced  to  enforce  a 
liability  created  by  statute,  without 
regard  to  the  form  of  the  proceed- 
ing or  the  character  of  the  tribu- 
nal charged  with  its  enforcement. 
Whether  the  proceeding  be  denomi- 
nated an  "action"  or  a  "special  pro- 
ceeding of  a  civil  nature,"  it  is  not 
necessary  to  determine  in  the  in- 
stant case.  It  is  certainly  one  or 
the  other,  and  in  either  case  it  falls 
within  the  statute. 

We  are  of  the  opinion  that  the 
right  to  recover  compensation  in 
this  case  is  barred  by  tihe  Statute 
of  Limitations  relied  on  by  plain- 
tiffs, and  that  the  Commission  ex- 
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ceeded  its  jurisdiction  in  making 
the  award.  As  this  disposes  of  the 
case  for  all  purposes,  it  is  not  neces- 
sary to  pass  upon  the  other  ques- 
tions presented  by  the  petition. 

For  the  reasons  stated,  the 
award  is  vacated  and  set  aside,  and- 


the  Commission  directed  to  deny 
the  petition  for  compensation. 

Corfman,  Ch.  J.,  and  Frick  and 
Gideon,  JJ.»  concur. 

Weber,  J.,  being  disqualified  did 
not  participate  herein. 


ANNOTATION. 


J^pKcaMity  <rf  gtnenJ  statute  of  Inmtatioiu  to  action,  or  prooeedaig  ■ndci' 
worianen's  compemation  acts. 


Many  if  not  most,  of  the  workmen's 
compensation  acts,  contain  express 
]>roTision8  limiting  the  time  for  the 
filing  of  claims  or  the  commencement 
-of  proceedings,  and  there  is  little  au- 
thority on  the  question  of  the  applica- 
l)ility  of  general  statutes  of  limita- 
tions to  compensation  cases  arising 
under  these  acts. 

It  will  be  observed  that  in  the  re- 
ported case  (Utah  cioNSOL.  Min.  Co. 
T.  Industrial  Coumission,  ante,  468) 
the  limitation  period  for  prosecuting 
a  claim  under  the  Workmen's  Compen- 
sation Act,  which  fixed  no  limitation 
period,  was  held  to  be  controlled  by 
a  general  statute,  providing  that  an 
action  for  liability  created  by  a  statute 
of  the  state,  other  than  a  penalty  or 
forfeiture  under  the  laws  of  the  state, 
should  be  begun  within  one  year. 

In  Baur  v.  Common  Pleas  Ct.  (1915) 
S8  N.  J.  L.  128,  95  Atl.  627  (cited  in  the 
reported  case),  the  court  in  denying 
that  an  amendment  to  the  Workmen's 
Compensation  law,  fixing  a  certain 
time  wltiiin  which  proceedings  for  a 
«laim  on  account  of  injury  should  be 
brought,  had  a  retroactive  effect,  ap- 
peared to  be  of  the  opinion  that  the 
statutory  limitation  of  six  years  was 


inapplicable,  stating  that  the  proceed- 
ing under  the  Workmen's  Gompensa- 
tion  Act  was  one  unknown  to  the  com- 
mon law;  that  it  did  not  fall  within 
any  of  the  actions  enumerated  in  the 
Statute  of  Limitations;  that  it  was 
neither  an  action  upon  a  contract,  nor 
one  of  tort,  but  rather  what  the  stat- 
ute creating  it  made  it — a  proceeding 
to  enforce  a  statutory  duty  or  obliga- 
tion arising  out  of  the  relation  of  the 
parties,  the  basis  ot  which  was  a  con- 
tract, express  or  implied. 

And  so,  also,  in  State  ex  rel.  Ander- 
son V.  General  Acci.  F.  &  L.  Assur. 
Corp.  (1916)  134  Minn.  21.  168  N.  W. 
715,  Ann.  Cas.  191SB,  615,  denying  that 
an  amendment  of  the  Workmen's  Com- 
pensation Law,  fixing  a  limitation  of 
one  year,  was  retrospective  in  opersp 
tion,  the  court  apparently  assumed 
that  the  general  Statute  of  Limitations 
had  no  force  in  an  action  under  the 
Workmen's  Compensation  Act,  as  it 
stated,  in  considering  the  reasonable- 
ness of  the  change,  that  a  change  from 
no  express  limitations  upon  the  time 
in  which  to  present  a  claim  for  an  ac- 
crued cause  of  action,  to  a  limitation 
of  seventy  daya,  would  be  harsh. 

J.  T.  W. 
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JOSEPH  READER,  Appt, 
y. 

FRANK  J.  OTTIS  et  al.,  Respts^ 
and 

LEE  T.  JESTER  et  al. 

Mhmuota  Supreme  Oowrt Deoember  10,  lOOB, 

(—  Minn.  — ,  180  N.  W.  117.) 

Jdnt  debtm  —  liaUUiy  of  joint  tort-feasors. 

1.  Where  two  or  more  tort-feasors  1^  concurrent  acts  of  negligence 
vrfaich,  although  disconnected,  are  yet  in  combination,  inflict  injury,  all 
are  liable. 

E5fl6  note  on  this  question  beginninff  on  page  465.] 

a  motor  car  on  a  highway,  toward  one 
following  at  a  more  rapid  pace,  is  to 
yield  room  enough  for  the  latter  to 
pass,  when  it  is  needful  and  practica- 
ble, and  when  requested. 

*[See  2  R.  G.  L.  1194,  1195;  13  B.  G. 
L.  277.] 

' —  racing  —  injury  to  occupant  of  car. 

5.  Racing  automobiles  upon  a  pub- 
lic highway  is  such  an  act  of  negli- 
gence as  to  make  the  parties  thereto 
responsible  for  injuries  resulting  to 
others  therefrom,  nor  does  it  neces- 
sarily relieve  them  from  such  liabil- 
il^r  that  the  injured  party  happens  to 
be  in  one  of  such  racing  cars. 

Headnotes  2-5  by  Quinn,  J. 


Automobile  —  racing  mi  hii^wi^  — 
liability  for  injury. 

2.  Where  two  or  more  persons  are 
unlawfully  and  negligently  racing  au- 
tomobiles on  a  public  highway,  in 
concert,  and  thereby  injure  another, 
all  are  liable  in  damages  for  such  in- 
jaries. 

Evidence  —  sufficiency. 

3.  Testimony  considered,  and  held 
suiScient  to  require  the  submission  of 
the  question  of  the  respondents'  neg- 
ligence to  the  jury. 

[See  13  R.  C.  L.  296.] 
Automobile  —  duty  to  following  car. 

4.  The  duty  to  a  person  operating 


Appeal  by  plaintiff  from  an  order  of  the  District  Court  for  Ramsey 
<kmnty  (Hanf^  J.)  denying  a  motion  for  new  trial,  as  to  defendants  Ottis 
^  al,  of  an  action  brought  to  recover  damages  for  personal  injuries  to 
plaintiff's  minor  child,  alleged  to  have  been  sustained  through  the  negli- 
gent operation  of  automobiles.  Reversed. 

The  facts  are  stated  in  the  opinion  of  the  couiC 

Messrs.  Barton  ft  Kinkead,  for  ap-    Packard  car  to  go  to  and  keep  upon 


.pellant: 

The  engaging  in  said  race  and 
43x1  ring  at  an  excessive  rate  of  speed 
in  violation  of  statute  should  render 
-the  drivers  of  both  cars  and  their  said 
owners  liable  for  the  resulting  in- 
juries. 

Buniham  v.  Butler,  81  N.  T.  480; 
Hanrahan  v.  Cochran,  12  App.  Div. 
31,  42  N.  Y.  Supp.  lOSl;  De  Carvalho 
T.  Brunner,  223  N.  Y.  284,  119  N.  E. 
563;  Vosburgh  v.  Moak,  1  Gush.  458, 
48  Am.  Dec.  618;  Brown  v,  Thayer, 
212  Mass,  392,  99  N.  E.  237;  Potter  v, 
iforan,  61  Mich.  60,  27  N.  W.  854. 

It  WAS  the  duty  of  the  driver  of  tiie 


the  right  side  of  the  road  when  ap- 
proached by  the  Buick  car,  with  a  de- 
sire to  pass. 

Schaar  v.  Conforth,  128  Minn.  460, 
151  N.  W.  275,  8  N.  C.  C.  A.  1079;  Ben- 
son V.  Larson,  133  Minn.  846,  168  N. 
W.  426. 

Defendant  Ottis  was  liable  for  the 
conduct  of  his  employee.  La  Valle. 

Soderlund  v.  Chicago,  M.  &  St.  P. 
K.  Co.  102  Minn.  240,  13  L.R.A.(N.S.) 
1193,  118  N.  W.  449;  Merrill  v.  Coates, 
101  Minn.  43,  111  N,  W.  836;  Barrett 
V.  Minneapolis,  St.  P.  &  S.  Ste.  M.  R. 
Co.  106  Minn.  51,  18  L.R.A.(N.S.)  416, 
130  Am.  St.  Rep.  585,  117  N.  W.  1047; 
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Johnston  Chicago,  St  F.  M.  ft  O. 
R.  Co.  180  Wis.  492,  110  N.  W.  424; 
Bergman  t.  Hendrickson,  106  Wis. 
486,  SO  Am.  St.  Rep.  47,  82  N.  W.  304. 

Messrs.  Briggs,  Weyl,  ft  Biiggs  and 
Guy  Chase,  for  respondents: 

It  was  the  duty  of  the  driver  of  the 
rear  car  to  wait  and  not  attempt  to 
pass  until  he  could  do  so  safely,  and 
not  run  so  clQse  to  the  front  car,  and 
the  driver  of  the  front  car  had  a  right 
to  rely  on  the  rear  driver  observing 
this  rule. 

Mark  v,  Fritsch,  195  N.  Y.  282,  22 
L.R.A.(N.S.)  632,  133  Am.  St.  Rep. 
800,  88  N.  E.  380;  Young  v.  Cowden, 
98  Tenn.  677,  40  S.  W.  1088. 

La  Valle's  failure  to  give  the  road 
was  not  the  cause  of  the  accident,  for 
he  had  a  right  to  expect  that  the  Bnick 
would  be  operated  properly. 

Young  V.  Cowden,  supra. 

Quinn,  J.,  delivered  the  opinion  of 
the  court: 

Action  brought  by  Joseph  Read- 
er, as  the  father  of  Grace  Reader,  a 
minor,  against  the  respective  own- 
ers of  two  automobiles  and  the  oper- 
ators thereof,  jointly,  to  recover  for 
personal  injuries  sustained  by  such 
minor,  through  the  alleged  negli- 
gence of  the  operators  of  such  cars. 
At  the»close  of  plaintiff's  testimony 
-the  trial  court  granted  a  motion  to 
dismiss  the  action  as  to  the  defend- 
ants Ottia  and  La  Valle,  upon  the 
ground  that  the  proofs  failed  to 
show  any  negligence  on  their  part. 
From  an  order  denying  his  motion 
for  a  new  trial  as  to  said  defend- 
ants, the  plaintiff  appealed. 

On  May  8,  1919,  the  defendant 
Elger  Jester,  then  sixteen  years  of 
age,  in  company  with  Jane  Reiss, 
George  Eneip,  and  Grace  Reader* 
all  about  the  same  age,  were  return- 
ing to  St.  Paul  in  a  Buick  touring 
car  owned  by  the  defendant  Lee  T. 
Jester,  over  the  White  Bear  road, 
which  is  paved  to  the  width  of  16 
feet.  When  about  2  miles  out  from 
White  Bear  lake  the  defendant  La 
Valle,  driving  a  Packard  car  owned 
by  the  defendant  Ottis  in  the  line  of 
his  duty  as  the  servant  of  the  owner 
thereof,  overtook  the  Buick. 

Upon  the  trial  plaintiff  offered 
testimony  to  the  effect  that  the 
Buick  car  had  been  going  at  the  rate 
of  about  18  or  20  miles  an  hour; 


that  when  La  Valle  overtook  it  he 
sounded  his  horn ;  that  Jester,  driv- 
ing the  Buick,  turned  to  the  1^ 
and  the  Packard  went  ahead.  Jester 
remarkig  that  "no  car  is  ever  go- 
ing to  get  ahead  of  me;"  that  he 
then  quickened  his  speed  and  passed 
the  Packard  at  the  rate  of  about  45 
miles  an  hour ;  that  they  raced  for 
some  distance,  when  the  Packard 
passed  the  Buick;  that  the  Packard 
then  kept  the  center  of  the  pave- 
ment, as  the  Buick  again  attempt^ 
to  pass,  going  first  to  &e  right,  thai 
to  the  left  at  the  rate  of  from  50  to 
60  miles,  but  could  not  get  by. 
There  was  a  curve  of  about  45  de- 
grees in  the  pavement  ahead;  the 
left  wheels  of  the  Buick  went  off  the 
edge  of  the  pavement,  and  when  the 
driver  undertook  to  turn  the  curve 
the  car  went  into  the  ditch,  serious- 
ly injuring  Miss  Reader.  While  the 
cars  were  racing  Eneip  and  both  of 
the  girls  tried  to  persuade  Jester  to 
desist  therefrom,  but  to  no  avail. 
The  four  young  people  had  been  out 
on  a  pleasure  trip  to  White  Bear 
lake. 

Our  statute  provides,  in  effect, 
that  no  person  shall  drive  a  motor 
vehicle  upon  any  public  highway  of 
this  state  at  a  speed  greater  than  is 
reasonable  and  proper,  having  re- 
gard to  the  traffic  and  use  of  the 
highway,  or  so  as  to  endanger  the 
life  or  limb  pr  injure  the  property 
of  any  person.  It  also  provides  th&t 
if  the  speed  of  any  motor  vehicle 
operated  on  any  highway  outside  of 
an  incorporated  city*  town,  or 
village  exceeds  25  miles  an  hour  for 
a  distance  of  one  quarter  of  a  mil^ 
such  rate  of  speed  shall  be  prima 
facie  evidence  that  the  person  oper- 
ating the  same  is  running  at  a  rate 
of  speed  greater  than  is  reasonable 
and  proper.  Gen.  Stat  1913,  § 
2635. 

We  are  of  the  opinion,  in  view  of 
the  statute  and  the  showing  made, 
that  it  was  for  the  jury  to  say 
whether  the  driving  was  such  as  to 
endanger  the  safety 
of  others  lawfully  535^5: 
ufton  such  highway, 
and  wheUier  the  same  was  done  in 
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coaoert  If  the  jury  should  find  in 
tiie  affirmative  on  those  issues,  then 
it  would  be  authorized  to  hold  the 
ABtoMM  respondents  liable* 

luiw  •«  uvh-  provided,  of  course, 
J?35^*'  proofs  were 

sufficient  upon  the 
other  issues  in  the  case.  1  Cooley, 
Torts,  3d  ed.  p.  249;  De  Carvalho  v. 
Branner,  223  N.  Y.  284,  lid  N.  E. 
563;  Bumham  v.  Butler,  31  N.  Y. 
480;  Brown  v.  Thayer,  212  Mass. 
392,  99  N.  E.  237;  Potter  v.  Moran. 
61  Mich.  60,  27  N.  W.  854;  Hanra- 
ban  V.  Cochran,  12  App.  Div.  91,  42 
N.  Y.  Supp.  1031. 

The  question  is.  Was  there  evi- 
dence sufficient  to  fairly  sustain  a 
finding  by  the  jury  that  the  re- 
spondents were  guilty  of  negligence 
which  contributed  to  the  injury? 
The  law  iinix>ses  upon  all  persons 
using  a  public  highway  the  obliga- 
tion to  exerdse  ordinary  care  to 
avoid  inflicting  injury  upon  others. 
Our  highways  are  not  desisrned  or 
maintained  as  places  for  racing  au- 
tomobiles, and  those  who  use  them 
for  such  purpose  do  so  at  their  pefil. 
Nor  does  the  fact  that  the  injured 

-^i»w-%msmTr  P^^y  riding  in 
!•  oeevpMt  of    ono  of  the  racing 

cars  necessarily  re- 
h'ere  the  respondents  from  liability. 
The  car  'in  which  she  was  riding 
had  been  going  at  a  moderate  rate 
of  speed.  When  the  Packard  passed 
it  the  speed  quickened  and  the  rac- 
ing began.  The  girl  could  not  avoid 
the  peril.  She  protested  with  the 
driver,  as  did  the  other  occupants 
of  the  car,  but  to  no  avail.  She 
could  do  no  more.  She  had  no  con- 
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trol  or  right  of  control  over  the 
driver,  nor  was  she  engaged  in  a 
joint  enterprise  with  the  driver  and 
the  others  occupying  the  automobile 
at  the  time.  She  was  entitled  to  tiie 
same  consideration  from  the  driver 
of  the  Packard  as  though  riding  in 
a  car  not  in  the  race.  Clearly  it  is 
the  duty  of  a  person  driving  a  car 
upon  a  highway  to  yield  room  to 
pass  to  one  follow- 
mg  at  a  more  rapid  iS:?!,*^,^ 
pace,  when  it  is 
needful  and  practicable,  and  when 
requested  so  to  do.  Gen.  Stat.  1913, 
§  2634;  Mark  v.  Fritsch,  195  N.  Y, 
282,  22  L.R.A.(N.S.)  632,  133  Am. 
St  Rep.  800,  88  N.  E.  380. 

The  rule  is  well  settled  that, 
where  two  or  more  tort-feasors  by 
concurrent  acts  of  negligence 
which,  although  a.„«^ 
disconnected,  yet,  ii«biiitT  oi  jotMt 
in  combination,  in- 
flict  injury,  all  are  liable.  Brown  y. 
Thayer,  212  Mass.  392,  99  N.  E. 
237;  Feneff  v.  Boston  &  M.  R.  Co. 
196  Mass.  675,  82  N.  E.  705.  See 
also  line  of  decisions  cited  in  note 
on  page  158,  vol.  20  R.  C.  L.,  where 
it  is  held  that  one  who  is  riding  in  a 
vehicle  or  car,  the  driver  of  which  is 
not  his  agent  or  servant,  nor  under 
his  control,  and  who  is  injured  by 
the  negligence  of  a  third  person 
and  of  such  driver,  may  recover  of 
the  third  person  for  the  injuries  in- 
flicted through  such  concurring 
negligence.  The  question  of  neg- 
ligence on  the  part  of  the  driver  of 
the  Packard  car  was,  in  our  opin- 
ion, for  the  jury. 

Reversed. 


ANNOTATION. 

Joat  fiabOSty  tor  injary  to  a  third  ptfton  <Mr  damage  to  hu  proptfly  due  tM 
concarring  negligence  of  drivers  automobilet. 


The  rule  that  where  two  or  more 
tort-feasors  by  concurrent  acts  of 
Diligence,  which,  although  discon- 
nected, ye^  in  combination,  inflict  an  ' 
injury,  all  are  jointly  liable,  is  applied 
in  cases  involving  the  joint  liability 
ot  owners  or  operators  of  two  or  more 
antomobiles  for  injuries  to  a  third 
person  or  damage  to  his  property. 
16  AXJC-^O. 


United  States.  —  Kilkenney  v. 
Bockius  (1911)  187  Fed.  382. 

Illinois.— Sullivan  v.  William  Ohl- 
haver  Co.  (1920)  290  HI.  369,  126  N. 
E.  191. 

Kentucky.— Matlack  v.  Sea  (1911) 
144  Ky.  749,  189  S.  W.  930,  2  N.  C.  C. 
A.  305;  Miller  v.  Week  (1920)  186  Ky. 
652,217S.W.905. 
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Hassadinsetts. — Corey  v.  Havener 
(1902)  182  Mass.  250.  65  N.  E.  69,  13 
Am.  Neg.  Rep.  108;  Brown  v.  Thayer 
(1912)  212  Mass.  392,  99  N.  E.  237, 

Minnesota. — READEK  v.  Oms  (re- 
ported herewith)  ante,  462. 

MisBOori.  —  Mitchell  v.  Brown 

(1916)  —  Mo.  App.  — ,  190  S.  W.  354. 
Nebraska.— Schweppe  v.  Uhl  (1914) 

97  Neb.  328,  149  N.  W.  789;  Thomas  v. 
Rasmussen  (1921)  —  Neb.  184  N. 
W.  104. 

Pennsylvania. — Hitchins  t.  Wilson 

(1917)  68  Pa.  Super.  Ct.  366. 
Vir^inia^— Carlton  v.  Boudar  (1916) 

118  Va.  521, 4  A.IJR.  1480, 88  S.  E.  174. 

Washington. — ^Anderson  v.  McLaren 
(1921)  —  Wash.  — ,  194  Pac.  828. 

It  will  be  observed  that  in  the  re- 
ported case  (RsADEB  v.  Oms,  ante, 
462)  it  was  decided  that  two  persons 
who  were  unlawfully  and  nesriigently 
racing  their  respective  automobiles 
on  a  public  highway  in  concert  were 
both  liable  to  a  person  riding  in  one 
of  the  cars,  who  was  Injured  by  the 
overturning  of  the  car  in  attempting 
to  turn  a  corner. 

And  in  Thomas  Rasmussen  (1921) 
—  Neb.  184  N.  W.  104.  where  the 
plaintiff  was  injured  when  the  auto- 
mobile in  which  she  was  riding  tipped 
over,  after  it  was  struck  by  a  car  at- 
tempting to  pass,  and  recovery  was 
sought  against  the  driver  of  the  car 
which  collided  with  the  onb  In  which 
the  plaintiff  was  riding,  and  also 
against  the  driver  of  a  car  which  was 
immediately  ahead,  on  the  theory  that 
the  cars  were  racing,  it  was  held  that, 
where  a  person  Is  injured  by  the  rac- 
ing of  two  or  more  other  parties  on 
the  public  highway,  all  engaged  in  the 
race  are  liable  although  only  one  of 
the  vehicles  comes  in  contact  with  the 
injured  person,  or  the  vehicle  in  which 
he  was  riding.  The  evidence  in  the 
ease,  however,  was  held  insufflcient  to 
prove  that  the  defendants  were  racing 
at  the  time  the  plaintiff  was  ii^ured, 
and  it  was  held  that  a  verdict  should 
have  been  directed  in  favor  of  the  de- 
fendant whose  car  did  not  strike  the 
one  in  which  the  plaintiff  was  riding. 

In  Brown  v.  Thayer  (Mass.)  supra, 
in  overruling  exceptions  to  judgments 


in  separate  actions  in  favor  of  a  boy 
struck  by  one  of  two  automobiles 
which  were  racing  and  approached 
without  timely  warning,  against  the 
respective  owners  of  the  cars,  the  court 
said:  "The  principle  is  settled  by  oni 
decisions,  that  where  two  or  more  tort- 
feasors by  concurrent  acts  of  n^li- 
gence,  which,  although  disconnected, 
yet,  in  combination,  inflict  injury,  thi 
plfiintiff  may  sue  them  jointly  or  sev- 
erally, although  he  can  have  but  one 
satisfaction  in  damages.  ...  If 
each  contributes  to  the  wrong,  as  in 
the  case  at  bar,  the  proximate  cause 
is  the  wrongful  act  in  which  th^  con- 
currently participate,  whether  the  re- 
sult causes  instantaneous  death  or  in- 
juries which  the  sufferer  survives.** 

In  Anderson  v.  McLaren  (1921)  — 
Wash.  — ,  194  Pac.  828.  it  was  held 
that  the  defendants  were  jointly  liable 
for  the  damage  to  plaintiff's  automo- 
bile, which  was  struck  by  t^e  car  of 
one  of  the  defendants,  when  attempt- 
ing to  pass  the  other  defendant's 
truck,  which  started  from  the  curb 
across  the  street,  the  evidence  being 
held  sufficient  to  show  that  the  driver 
of  the  defendant's  automobile  had 
time  to  have  stopped  and  avoided  the 
collision  if  she  had  not  lost  control  of 
the  car,  and  also  evidence  showing 
that  the  driver  of  the  other  defend- 
ant's truck  violated  city  ordinances 
requiring  drivers  to  give  timely  warn- 
ing of  their  intention  to  start,  and  re- 
quiring them  to  keep  near  the  right 
curb. 

But  in  Brown  v.  Thayer  (Mass.) 
supra  (an  action  for  death  of  another 
boy  in  the  same  accident).  It  was  held 
that  a  joint  action  could  not  be  main- 
tained under  a  statute  providing  that 
if  one,  by  his  negligence,  caused  the 
death  of  another,  he  should  be  liable 
in  damages  in  a  sum  of  not  less  than 
f500,  nor  more  than  ^10,000,  to  be 
assessed  with  reference  to  the  degree 
of  his  or  its  culpability,  or  of  that  of 
•his  or  its  agents  or  servants,  to  be 
recovered  in  an  action  of  tort;  since 
in  an  action  such  as  that  at  bar,  al- 
though the  wrong  remained  joint,  yet, 
because  of  the  statute,  the  damages 
would  have  to  be  assessed  severally. 
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vtth  separate  verdicts  and  judsnnents. 
It  has  been  held  that  a  taxicab  com- 
pany carrying  a  passenger,  and  the 
«wiier  of  an  automobile,  whose  vehi- 
des  collide  through  the  negligence  of 
each,  by  reason  of  which  the  passen- 
ger in  the  taxicab  is  injnied,  are 
jointly  and  severally  liable  for  the  in* 
juTy.  Carlton  t.  Boudar  (Va.)  supra. 
In  80  holding  the  court  said  that  the 
parties  were  properly  joined  as  de- 
fendants, although  thwe  was  no  com- 
mon doty,  common  design,  or  concert 
«f  action  between  them. 

Negligence  on  the  part  of  one  of  the 
eperators  of  two  automobiles  claimed 
to  have  caused  an  injury  will  not,  of 
course,  render  the  operator  of  the  oth- 
er car  liable  if  he  exercise  ordinary 
care.  Mathes  t.  Aggeler  &  M.  Seed  Co. 
(1919)  179  CaL  697,  178  Pac.  713. 

But  the  parties  may  be  sued  jointly 
althoogh  the  degree  of  care  which 
each  owed  the  person  injured  was  dif- 
ferent Carlton  Boudar  (Va.) 
sopra. 

Soi  wiiere  respective  operators  of 
two  automobiles  which  collided  and 
injured  a  pedestrian  were  both  guilty 
of  negligence  it  is  immaterial  whether 
ene  was  more  or  less  negligent  than 
•the  ether,  since  they  are  liable  jointly 
and  severally.  Miller  v.  Week  (1920) 
2«6  Ky.  652,  217  S.  W.  905. 

The  evidence  in  Miller  v.  Week  (Ky.) 
supra,  was  held  to  prove  that  a  colli- 
sion of  automobiles  resulting  in  an  in- 
jury to  the  plaintiff  was  caused  by  the 
joint  negligence  of  the  drivers  of  the 
two  automobiles,  there  being  testi- 
Bony  that  both  cars  approached  a 
street  crossing  on  different  streets  at 
a  high  rate  of  speed,  and  that,  al- 
though they  were  within  sight  of  each 
other  for  50  yards  before  reaching  the 
intersection,  neither  gave  any  signal 
or  attempted  to  slacken  speed,  and 
that  the  cars  collided,  and  one  of  them 
vas  deflected  from  Its  course  and  ran 
into  the  plaintiff. 

And  in  Hitchins  v.  Wilson  (1917)  68 
Pa.  Super.  Gt.  366,  the  evidence  was 
held  suflScient  to  fix  a  joint  liability  on 
the  drivers  of  the  automobiles  which 
collided  at  a  right-angle  intersection 
of  streets,  where  there  was,  evidence 
tkat-  the  cars  both  approached  the  in- 


tersection at  a  high  rate  of  speed,  and, 
although  the  other  machine  was  in 
plain  view  for  some  distance  before 
the  crossing  was  reached,  neither 
driver  attempted  to  stop,  and  when 
but  a  few  feet  apart  one  turned  sharp- 
ly to  the  right  and  the  other  to  the 
left,  and  by  reason  of  such  turn  the 
plaintiff,  who  was  crossing  the  street, 
was  struck  and  injured.  The  court 
said :  "The  plaintiff  concedes  that  to 
recover  he  must  show  a  joint  tort.  He 
called  each  defendant  to  make  out  his 
case,  and  there  was  a  reasonable  dis- 
pute between  them  in  attempting  to  fix 
the  entire  responsibility  of  the  acci- 
dent on  the  other.  The  testimony  of 
each  defendant  standing  alone  would 
relieve  him  from  the  charge  of  negli- 
gence, but  the  testimony  of  the  two 
clearly  fixes  the  joint  responsibility 
of  their  act  In  producing  the  result 
When  the  cars  were  about  to  come  to- 
gether at  right  angles,  the  turn  of  one 
.to  the  left  and  the  other  to  the  right 
was  made  on  a  street  crossing  then 
occupied  by  five  pedestrians.  If  ei- 
ther one  had  exercised  ordinary  care 
and  stopped  before  the  collision  was 
imminent  it  would  not  have  been  -nec- 
essary to  have  made  the  turn.  It  was 
the  turning  of  the  two  cars  at  that 
point  tiiat  produced  the  plaintiff's  in- 
juries. While  there  was  no  communi- 
ty of  thought  between  the  two  defend- 
ants prior  to  making  their  respective 
turns,  it  was  their  community  of  ac- 
tion which  produced  the  result,  and 
this  was  made  necessary  in  the  mind 
of  each'to  prevent  a  collision  between 
the  automobiles.  Under  the  special 
facts  it  is  immaterial  which  car  ar- 
rived first  at  the  crossing,  as  it  is 
obvious  that  each,  while  in  plain  vieNp 
of  the  other,  without  signal,  attempted 
to  cross  in  front  of  the  other  car. 
Each  must  have  seen  while  at  a  safe 
distance  from  the  crossing  that  to 
proceed  on  the  line  and  at  the  speed 
he  was  then  going  a  collision  would 
be  inevitable,  even  if  the  crossing  had 
not  been  occupied  by  pedestrians. 
While  each  car  escaped,  it  was  at  the 
expense  of  injuries  to  the  persona  on 
the  crossing." 

And  in  Matlack  v.  Sea  (1911)  144 
Ky.  749,  189  S.  W.  930,  2  N.  G.  C.  A. 
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305,  where  two  automobiles  cqllided 
at  a  street  intersection  and  one  of 
them  skidded  and  killed  the  pedes- 
trian, it  was  held  that  if  both  drivers 
were  negligent  and  such  negligence 
contributed  to  bringing  about  the  col- 
lision, both  would  be  liable,  but  that 
if  only  one  of  the  drivers  was  negli- 
gent, the  other  could  not  beheld  li- 
able. 

And  in  Corey  v.  Havener  (1902)  182 
Mass.  250,  65  N.  E.  69,  13  Am.  Neg. 
Rep.  108,  where  two  separate  cases 
were  brought  against  the  defendants, 
and  it  appeared  that  they  came  up 
from  behind  the  plaintiff  mounted  on 
their  motorcycles  with  gasolene  en- 
gines, and  that  one  passed  on  either 
side  of  the  plaintiff  at  a  high  rate  of 
speed,  frightened  his  horse,  and  in- 
jured him,  it  was  held  not  necessary 
to  show  which  one  of  the  defendants 
caused  the  accident,  the  court  stating 
that  the  verdict  by  the  jury  had  estab- 
lished the  fact  that  both  of  the  de-. 
fendants  were  wrongdoers,  and  that 
it  made  no  difference  that  there  was 
no  concert  between  them,  or  that  it 
was  impossible  to  determine  what  por- 
tion of  the  injury  was  caused  by  each; 
that  if  each  contributed  to  the  injury 
that  was  enough  to  bind  both. 

And  in  Mitchell  v.  Brown  (1916)  — 
Mo.  App.  — ,  190  N.  W.  354,  where  an 
action  was  brought  by  a  passenger 
who  was  injured  in  a  collision  between 
the  automobile  in  which  she  was  rid- 
ing and  another  machine  at  an  inter- 
section of  streets,  it  was  held  that  an 
injured  party  may  sue,  singly  <fr  joint- 
ly, an  operator  whose  negligence  or 
wrongdoing  contributes  to  cause  the 
injury  complained  of;  and  that  if  the 
driver  of  the  car  which  collided  with 
the  one  in  which  the  plaintiff  was  rid- 
ing was  guilty  of  negligence  which 
was  the  proximate  cause  of  the  plain- 
tiff's injury,  it  was  immaterial  whether 
the  driver  of  the  car  in  which  she  was 
a  passenger  was  guilty  of  negligence 
contributing  to  the  result, — there  was 
held  suificient  evidence  in  this  case  to 
wanrant  the  jury's  finding  that  the 
driver  of  the  car  which  collided  with 
the  one  in  which  the  plaintiff  was  rid- 
ing was  negligent. 

And  in  Sullivan  v.  William  Ohlhav- 


er  Co.  (1920)  291  UL  S59,  126  N.  E. 
191,  in  which  it  was  sought  to  recovor 
for  an  injury  sustained  by  being 
struck  by  an  automobile  which  came 
into  collision  with  another  machine, 
the  evidence,  which  was  not  set  out, 
was  held  sufficient  to  establish  the 
conclusion  that  the  injury  was  the  re- 
sult of  the  combined  negligence  of  the 
operators  of  the  two  automobiles 
which  c611ided,  and  also  sufficient  to 
warrant  a  finding  that,  notwithstand- 
ing the  negligence  of  one  of  the  oper- 
ators in  turning  his  car  without  warn- 
ing, the  accident  would  not  have 
happened  if  the  operator  of  the  other 
had  not  been  running  at  an  unreason- 
able rate  of  speed.  The  court  stated 
thai  the  fact  that  the  injury  would  not 
have  happened  but  for  the  negligence 
of  the  driver  of  the  machine  In  turning 
without  warning  was  not  sufficient  to 
exonerate  the  driver  of  the  other  ma- 
chine, but  that,  if  the  plaintiff  was 
injured  by  the  combined  negligence  of 
both  of  these  parties,  he  could  main- 
tain an  action  against  either. 

And  in  Schweppe  v.  Uhl  (1914)  97 
Neb.  328,  149  N.  W.  789,  where  there 
was  evidence  that  the  plaintiff  was 
driving  a  team  of  horses  along  the 
highway,  and  that  at  a  narrow  place- 
in  the  road  near  the  approach  to  a 
bridge  the  defendants,  driving  their 
several  automobiles  in  a  procession  at 
a  rapid  rate,  crossed  close  to  the  plain- 
tiff's team,  making  unusual  noises,  as 
a  result  of  which  the  plaintilTs  team 
was  frightened  and  ran  away  and  in- 
jured him,  it  was  held  that  the  evi- 
dence was  sufficient  to  render  the  de- 
fendants jointly  liable.  The  court 
said:  "It  is  very  clear  that  the  de- 
fendants not  only  carelessly,  but  reck- 
lessly, passed  the  plaintiff  when  he 
was  in  a  place  of  danger,  at  a  high 
and  reckless  rate  of  speed.  According 
to  the  plaintiff,  instead  of  stopping  the 
noise,  they  made  more  as  they  drove 
by.  The  evidence  shows  that  plain- 
tiff's horses  were  not  easily  frightened. 
It  is  clear  that,  even  with  the  noise 
the  cars  were  making,  no  one  d  than, 
passing  as  they  did,  would  have 
caused  the  runaway  ;  but,  rushing  by 
as  they  did,  one  after  another,  in  rapid 
succession,  proved  to  be  too  great  a 
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strain  for  even  this  reliable  team.  Hie 
horses  looked  up  and  got  kind  of 
scared'  as  the  first  car  whizzed  by. 
They  became  more  and  more  frisht^ 
ened  as  each  succeeding  car  passed, 
nntU  tiie  strain  became  more  than 
they  eoaia  bear,  and  when  the  seventh 
car  attempted  to  pass  their  fright 
reached  a  point  where  plaintiff  was 
imable  to  longer  control  them.  This 
result  was,  therefore,  not  caused  by 
the  single  act  of  any  one  of  the  de- 
fendants, but  by  the  combined  acts  of 
all.  Their  actions  show  a  disregard 
for  file  rights,  ai^i  even  the  life,  of  the 
plaintiff,  for  which  the  jury  held  they 
shonld  answer,  and  .  they  should  con- 
sider themselves  very  fortunate  that 
tiie  jury  dealt  with  them  as  lenienUy 
as  the  verdict  shows.  The  contention 
that  no  concurrent  n^ligence  on  the 
part  of  the  defendant  is  shown  is  with- 
out merit   If  the  cars  were  running 
at  the  rate  of  speed  testified  to  by 
plaintiff  and  the  witness  Gruenther, 
and  th^  were  traveling  about  25 
yards  apart;  as  shown  by  the  evidence, 
less  than  half  a  minute's  time  would 
elapse  between  the  passing  of  the  first 
and  the  seventh  car,  and  not  more 
than  tiiree  or  four  seconds  between 
each  car  and  the  one  following.  The 
driver  of  each  car,  as  he  approached, 
could  see  the  dangerous  situation  of 
plaintiff.   None  of  them  tried  to  les- 
sen his  danger,  but  all  proceeded  in 
the  same  manner  and  with  the  same 
unusual  noises.    This  is  not  a  case 
where  several  different  cars  were  each 
running  independently  of  the  other 
and  without  any  concert  of  action  or 
agreement  as  to  the  manner  of  their 
running.    It  was  one  single  proces- 
sion, made  up  of  the  several  cars  as 
units  of  that  procession.  It  was  run- 
ning as  a  procession  by  agreement, 
the  speed  of  each  car  being  regulated 
1^  the  speed  of  the  leader.  If  ever  a 
case  of  concurrent  negligence  could 
be  made  out,  it  seems  to  us  that  it 
has  been  done  here.  The  law  in  such 
a  case  is  plain.    As  said  by  Judge 
Cooley  in  the  third  edition  of  his  work 
on  torts  (1  Cooley.  Torts,  8d  ed.  p. 
247) :   'The  weight  of  authority  will, 
we  think,  support  the  more  general 
proposition  that,  where  the  negligences 


of  two  or  more  persons  concur  in  pro- 
ducing a  single,  indivisible  injury, 
then  such  persons  are  jointly  and  sev- 
erally liable,  although  there  was  no 
common  duty,  common  design,  or  con- 
cert action.' " 

It  has  been  held  that  a  count  alleg- 
ing that  the  defendants  did  not  use 
due  and  proper  care  and  skill,  and  so 
carelessly  ran  and  operated  their  auto- 
mobiles that  the  machines  collided 
and  came  together,  in  consequence 
whereof  the  plaintiff  was  injured, 
stated  a  good  cause  of  action  against 
the  defendants  as  joint  tort-feasors. 
Kilkenney  v.  Bockius  (1911)  187  Fed. 
382.  But.  at  the  hearing  in  this  case 
it  appeared  that  the  defendants  sev- 
erally owned  and  severally  operated 
the  automobiles  which  had  collided, 
and  it  was  held  that  the  declaration 
should  be  amended,  as  it  did  not  state 
the  case  that  the  plaintiff  intended  to 
present  to  the  jury.  The  court  stated 
that  the  amendment  was  clearly  per- 
missible, since,  if  a  collision  occurred 
in  consequence  of  the  negligence  of 
both  drivers,  and  injury  resulted,  this 
was  a  jointt  tort  for  which  the  defend- 
ants were  jointly  and  severally  liable. 
It  further  stated  that  it  was  difficult  to 
imagine  a  more  typical  case  of  a  joint 
tort,  than  the  case  of  two  drivers  who, 
by  their  simultaneous  negligence, 
come  into  collision  with  a  force  that 
is  the  result  of  the  momentum  of  each 
or  both,  and  which  resultant  is  so 
transmitted  to  a  passenger  as  to  throw 
him  out  of  one  of  the  vehicles  to  his 
injury,  and  said  that  for  a  court  to 
analyze  an  event  of  this  kind  into  two 
causes  of  action  so  distinct  and  inde- 
pendent that  the  two  defendants  could 
not  be  joined  in  a  single  action  would 
be  to  ignore  physical  law  as  well  as 
common  law. 

The  declaration  in  Hellan  v.  Supply 
Laundry  Go.  (1917)  94  Wash.  683,  163 
Pac.  9,  was  held  to  state  a  cause  of 
action  for  concurrent  negligence, 
where  it  was  alleged  that  an  auto  de- 
livery truck  of  the  defendant,  driven 
by  one  of  its  servants  at  an  unlawful 
and  dangerous  rate  of  speed  in  viola- 
tion of  an  ordinance,  at  the  intersec- 
tion of  two  streets,  made  a  sharp,  un- 
lawful turn  in  violation  of  the  ordl- 
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nance,  Interceptinsr  the  car  of  another 
driver  of  an  automobile  so  that  the 
latter  was  compelled  to  turn  sudden- 
ly to  avoid  a  collision  with  the  truck, 
an0  thereby  struck  the  plaintiff,  and 
that  the  negligence  of  the  defendant 
Supply  Laundry  Gompany<  accentuated 
the  negHgence  of  iAte  driver  of  the 
other  automobile,  and  directly  contrib- 
uted to  and  caused  the  injury  to  the 
plaintiff.  The  defendant  in  this  case 
contended  that  the  negligence  of  the 
operator  of  the  other  automobile,  who 
at  time  of  trial  had  died  and  h|id  been 
dropped  as  a  party  to  the  suit,  was  the 
proximate  cause,  and  that  there  was 
no  concurrent  negligence  on  the  de- 
fendant's paxtt  but  it  was  held  that, 
upon  the  facts  pleaded  and  stated,  it 
was  a  question  for  the  jury  whether 
the  negligence  of  the  deceased  driver 
or  that  of  the  defendant  was  the  p'roxi* 
mate  cause,  or  whetiier  the  negligence 
of  both  was  the  proximate  and  con- 
corrMit  cause. 

In  Adams  t.  Parish  (1920)  189  Ky. 
628,  225  S,  W.  467,  in  which  a  recovery 
was  sought  against  the  owner  of  a 
Ford  automobile  which  knocked  the 
plaintiff  down,  so  that  his  body  was 
immediately  run  over  by  a  large  car, 
it  was  held  that  if  the  Ford  ear  negU- 
gently  knocked  the  plaintiff  prostrate 


on  the  street,  and  as  a  result  thereot 
and  before  he  could  arise,  he  was  run 
over  by  a  large  car,  the  defendant 
could  not  escape  responsibility  for  the 
injury  even  though  the  driver  of  the 
other  car  was  also  negligent.  In  this 
case  a  joint  action  was  brought 
against  the  owners  of  the  two  automo* 
biles,  but  was  dismisscHS  as  to  one 
was  a  nonresident,  who  coald  not  be 
served  with  process. 

It  will  be  observed  that  there  was  a 
difference  between  the  situation  in- 
volved in  this  last  case  and  those  in- 
volved in  the  other  cases  cited  in  the 
annotation,  which  would  have  had  a 
material  bearin^f  on  the  qaestiOB 
whether  a  joint  action  could  have  been 
maintained  against  tort-feasors,  as- 
suming that  both  could  have  been 
served  with  process,  since  there  was  a 
completed  wrong  by  one  tort-feasor 
which  would  have  supported  an  action 
for  damages  before  the  negligence  of 
the  other  intervened,  whelreas  in  the 
other  cases  no  damage  was  sustained 
and  no  actionable  wrong  was  commit- 
ted until  both  defendants  had  done  the 
acts  upon  which  the  tort  was  predicat- 
ed. Upon  the  general  question  of 
joint  liability  of  tort-feasors,  each  of 
whom  alone  eavses  some  damage,  see 
fumotation  in  9  A.L.R.  989,  J.  T.  W. 


JESSE  GIERSCH,  Admrx.,  etc.,  of  Charles  M.  Giersch,  Deceased, 

V. 

ATCHISON.  TOPEKA,  &  SANTA  FE  RAILWAY  COMPANY,  Appt 
JEonsos  Supreme  Court  — Jfaroh  0,  1918, 
(—  Kan.  — ,  171  Pac.  591.) 

Limitation  of  actions  —  Federal  Employers*  Liability  Act. 

1.  Under  the  Federal  Employers'  Liability  Act  (Act  Cong.  April  22, 
1908,  chap,  149,  35  Stat,  at  L.  65) ,  §  6,  the  cause  of  action  accrues  within 
two  years  from  the  date  of  the  death  of  the  deceased,  and  a  personal  repre- 
sentative appointed  more  than  two  years  from  such  date  cannot  maintain 
an  action. 

[See  note  on  this  question  heginmng  on  page  482.] 


Evidence  —  snflBciency. 

2.  The  evidence  examined,  and  found 
to  support  the  findings  of  the  jury. 

Heiadnotea  by  West,  J. 


Appeal  —  error. 

3.  The  record  examined,  and  held  to 
disclose  no  substantial  error  as  to  the 
merits  of  the  case. 
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Ifadtation  of  actions  —  •omradment 
of  action  —  change  of  parties. 

4.  The  widow  brous:ht  her  action  un- 
der the  state  statute,  and  recovered  a 
judsment  which  was  reversed.  When 
readied  the  second  time  for  trial,  leave 
wu  ffivea  to  amend  by  interlineation, 
by  increasinff  the  amount  of  recovery 
prayed  for,  and  by  the  allegation  of  the 
widow's  appointment  as  administratrix, 
and  br  striking  out  tiie  former  allega- 


tion that  no  administration  had  been 
had  nor  any  personal  representative  ap- 
pointed. The  plaintiff's  intestate  was 
killed  more  than  two  years  before  this 
time,  while  engaged  in  interstate  com- 
merce. Held,  that  the  Statute  of  Limi- 
tations had  run,  and  that  tiie  plaintiff, 
as  adminiBtrstrlx,  canpot  recover. 

[See  8  R.  G.  L.  804;  18  B.  a  L.  869, 
860.] 


(Joimston,  Ch.  J.,  and  Mason,  JT.,  dissent) 


Appeal  by  defendant  from  a  judgment  of  the  District  Court  for  Lyon 
County  in  favor  of  plaintiff  in  an  action  brought  to  recover  damages  for 
the  death  of  her  husband  alleged  to  have  been  caused  by  defendant's  neg- 
ligee. Reversed. 

The  facta  are  stated  in  the  opinion  of  the  court. 

Messrs.  WUliam  R.  ^nitli.  Oven  J.  The  principal  findings  of  the  Jury  are 
Wood,  and  Alfred  A.  Scott,  for  appel-    contrary  to  uie  undisputed  evidence. 


lant: 

No  recovery  can  be  had  under 
Federal  Employers'  Liability  Act  for 
tte  wrongful  death,  unless  tiie  action  is 
twooght  within  two  years  of  the  death 

of  the  employee. 

New  York  C.  R.  Co.  v.  Winfleld.  244 
U.  S.  147,  61  L.  ed.  1046,  L.R.A.1918C, 
4S9,  37  Sup.  Ct  Rem.  546,  Ann.  Cas. 
1917D,  1139,  14  N.  C.  C.  A.  680;  Erie 
R.  Co.  V.  Winfield,  244  U.  S.  170,  61  L. 
ed.  1057,  87  Sup.  Gt  Rep.  666,  Ann. 
Cm.  1918B,  662,  14  N.  C.  G.  A.  957; 
Kansas  City  v.  Hart,  60  Kan.  684,  67 
Pac  938;  Powers  v.  Badger  Lumber 
Co.  76  Kan.  687,  90  Pac  264;  Siegriat 
T.  Atdiison,  T.  &  S.  F.  R.  Co.  91  Kan. 
260,  137  Pac.  975;  St.  Louis  &  S.  F. 
R.  Co.  V.  Loughmiller,  193  Fed.  689; 
Hall  V.  LouisviUe  &  N.  R.  Ca  157  Fed. 
464;  Union  P.  R.  Co.  v.  Sweet,  78  Kan. 
248,  96  Pac.  667;  Box  v.  Chicago,  R.  I. 
ft  P.  R.  Ca  107  Iowa.  660,  78  N.  W. 
694;  Giersch  v.  Atchison,  T.  &  S.  F.  R. 
Co.  98  Kan.  462,  168  Pac.  64;  Hamil- 
ton V.  Hannibal  &  St.  J.  R.  Co.  39  Kan. 
56,  18  Pac  67 ;  Rodman  v.  Missouri  P. 
R.  Co.  65  Kan.  645,  69  L.R.A.  704,  70 
Pac.  642;  Kinney  v.  New  York  C.  &  H. 
H.  R.  Co.  166  N.  Y.  Supp.  868. 

There  was  no  proof  of  negligence  on 
Qie  part  of  the  defendant,  but  the  evi- 
<ience  disclosed  that  the  death  of 
Giersch  was  caused  solely  by  his  own 
negligent  act  in  going  between  moving 
cars,  without  just  reason  or  excuse. 

Ivey  V.  Union  P.  R.  Co.  99  Kan.  613, 
162  Pac  288;  Atchison,  T.  &  S.  F.  R. 
Co.  V.  Rudolph,  78  Kan.  695,  99  Pac. 
224;  Gilbert  v.  Burlington,  C.  R.  &  N. 
B.  Go.  68  C.  a  A.  27, 128  Fed.  629. 


Union  P.  R.  Co.  v.  Stembergh,  64 
Kan.  410,  88  Pac.  486;  Kansas  P.  B. 
Co.  V.  Peavey,  34  Ean.  472,  8  Pac.  780, 
16  Am.  Neg.  Cas.  26; -Atchison,  T.  & 
S.  F.  R.  Go.  V.  Brown,  33  Kan.  767.  7 
Pac.  671;  Allison.  T.  &  8.  F.  R.  Co. 
V.  Long,  46  Kan.  260.  26  Pac  682;  St. 
Louis  &  S.  F.  R.  Co.  V.  Clark.  48  Kan. 
329,  29  Pac.  816;  Atchison.  T.  &  S.  F. 
R.  Co.  V.  Davis.  64  Kan.  127,  67  Pac. 
441;  Atchison.  T.  &  S.  F.  R.  Go.  v. 
Holland.  68  San.  317.  49  Pac  71;  An- 
ders V.  Atchison,  T.  &  S.  F.  R.  Co.  91 
Kan.  378.  137  Pac  966;  King  v.  West- 
em  U.  Teleg.  Go.  81  Kan.  223,  105  Pac 
449;  Dewey  v.  Bamhouse,  75  Kan.  214. 
88  Pac.  877. 

Messrs.  R.  M.  Hamer,  H.  E.  Ganse, 
and  W.  S.  Kretsinger,  for  appellee: 
The  action  was  not  barred. 
Missouri,  K.  &  T.  R.  Co.  v.  Wulf, 
226  U.  S.  570,  67  L.  ed.  365,  33  Sup. 
Ct.  Rep.  135,  Ann.  Cas.  1914B,  134; 
Second  Employers'  Liability  Cases 
(Mondou  V.  New  York,  N.  H.  &  H.  R. 
Co.)  223,  U.  S.  1-53.  56  Lu  ed.  327-347, 
38  L.R.A.(N.S.)  44,  32  Sup.  Ct.  Rep. 
169,  1  N.  C.  C.  A.  875;  Seaboard  Air 
Line  R.  Co.  v.  Koennecke,  239  U.  S. 
354,  60  L.  ed.  326,  36  Sup.  Ct.  Rep.  126. 
U  N.  C.  C.  A.  165;  Central  Vermont 
R,  Co.  V.  White,  238  U.  S.  508,  59  L.  ed. 
1436,  35  Sup.  Gt  Rep.  865,  Ann.  Cas. 
1916B.  252.  9  N.  C.  C.  A.  265;  Kansas 
City  &  Western  R.  Co.  v.  McAdow,  240 
U.  S.  51,  60  L,  ed.  620.  36  Sup.  Ct. 
Rep.  252,  11  N.  C.  C.  A.  857;  Brink- 
meier  v.  Missouri  P.  R.  Co.  224  U.  S. 
269,  56  L.  ed.  769.  32  Sup.  Ct.  Rep.  412; 
Smith  V.  Atlantic  Coast  Line  R.  Co.  127 
a  a  A.  811,  210  Fed.  762;  Fatillo  v. 
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Allen-West  Commission  Co.  66  C.  C.  A.  ~ 
508,  131  Fed.  680;  DeValle  DaCosta  v. 
Southern  P.  Co.  100  C.  C.  A.  313,  176 
Fed.  843;  Jorgrensen  v.  Grand  Rapids 
&  I.  R.  Co.  189  Mich.  537,  155  N.  W. 
536;  Vandalia  R.  Co.  v.  Stringer,  182 
Ind.  676,  106  N.  E.  865,  107  N.  E.  673; 
South  Carolina  R.  Co,  v.  Nix,  68  Ga. 
672,  8  Am.  Neg.  Cas.  118;  Lassiter  v. 
Norfolk  &  C.  R.  Co.  136  N.  C.  89,  48 
S.  E.  642,  1  Ann.  Cas.  456;  Cunning- 
ham V.  Patterson,  89  Kan.  684,  48 
L.R.A.(N.S.)  506,  132  Pac.  198;  Robin- 
son V.  Chicago,  R.  I.  &  P.  R.  Co.  90  Kan. 
426,  133  Pac.  637;  American  R.  Co.  t. 
Coronas,  L.R.A.1916E,  1096,  144  C.  C. 
A.  699,  230  Fed.  645,  12  N.  C.  C.  A. 
49;  St.  Louis,  S.  F.  &  T.  R.  Co.  v. 
Seale,  229  U.  S.  156,  57  L.  ed.  1129, 
33  Sup.  Ct  Rep.  651,  Ann.  Cas.  1914C, 
156;  Harlan  v.  Loomis,  92  Kan.  398, 
140  Pac.  845;  Atlantic  Coast  Line  R. 
Co.  T.  Mims,  242  U.  S.  632,  61  L.  ed. 
476,  37  Sup.  Ct.  Rep.  188,  17  N.  C.  C. 
A.  349. 

West,  J.,  delivered  the  opinion  of 
the  court: 

When  this  case  was  first  here,  we 
held  that  the  action  could  not  be 
maintained  by  the  widow.  98  Kan. 
452,  158  Pac.  54.  Thereafter  the 
plaintiff  was  appointed  administra- 
trix, and  as  such  was  substituted  as 
plaintiff.  Ijoave  was  jri^nted  to 
amend  the  petition  by  interline- 
ation. The  jury  returned  a  verdict 
against  the  defendant  for  causing 
the  death  of  the  plaintiff's  intestate. 
The  defendant  appeals  and  contends 
that  the  action  is  barred,  also  that 
the  judgment  ought  to  be  reversed, 
urging  in  its  brief  that  the  evidence 
did  not  support  the  charge  of  negli- 
gence and  that  the  principal  find- 
ings are  contrary  to  the  evidence. 

As  to  the  merits,  the  claim  of  the 
plaintiff  is  that  the  deceased,  a 
switchman,  went  in  behind  a  slowly 
moving  flat  car,  which  had  been  sep- 
arated from  a  number  of  others  and 
switched  upon  a  certain  track,  to 
adjust  the  knuckle  so  that  it  would 
couple  properly,  and  that  the  train, 
v.^hich  had  stopped,  started  up  with- 
out warning  and  ran  against  him, 
crushing  him  against  the  drawbar 
of  the  flat  car. 

It  is  insisted  that  there  is  no  evi- 
dence that  the  train  had  eome  to  a 
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stop.  This' record  does  not  bear  out 
such  a  contention. 

Mr.  Wilhite  testified,  among 
other  things:  "At  the  time  Mr. 
Giersch  was  adjusting  or  working 
on  that  knuckle,  the  main  train  had 
stopped.  .  .  .  The  main  train  did 
not  remain  standing  during  all  the 
time  he  was  working  on  this 
knuckle." 

On  cross-examination:  .  **The 
cars  behind  him  had  stopped.  I 
seen  them.  There  was  nothing  be- 
tween me  and  that  train  to  prevent 
me  from  seeing  these  cars.  I  should 
judge  the  cars  following  bad 
stopped  stock-still.  They  did  not  re- 
main stopped  very  long.  I  don't 
know  how  long.  I  saw  him  in  there 
a  space  of  ten  or  fifteen  seconds  be- 
fore he  was  hit.  The  cars  had 
stopped  possibly  two  or  three 
seconds  before  that." 

On  redirect  examination:  'T 
said  that  after  he  had  walked  along 
there  behind  that  car,  and  was 
working  with  the  knuckle,  the  train 
stopped, — came  to  a  dead  stop, — 
and  then  when  it  started  it  moved 
gradually  down." 

Mr.  Sterner  testified:  "He  was 
following  the  flat  car  and  working 
the  knuckle  with  his  hands.  The 
train  had  stopped,  well,  I  will  say 
momentarily,  as  though  the  engt- 
neer  has  set  the  air  and  released  it" 

On  cross-examination :  "I 
couldn't  see  the  engine  that  was 
pushing  this  string  of  cars  on  ac- 
count of  some  way-cars,  that  were 
on  the  way-car  track  between  me 
and.  the  engine.  I  could  not  tell  as 
to  whether  the  engine  stopped  or 
not.  I  did  notice  the  slacking  or 
stopping  of  the  cars  up  at  the  east 
end  of  tills  string  of  cars." 

Mr.  Anderson  for  the  defendant 
testified :  "Unless  a  man  was  pay- 
ing very  particular  attention,  be 
could  b^  fooled  by  this  rebound.  He 
might  have  thought  they  had 
stopped,  when  they  hadn't." 

On  cross-examination :  .  '^t 
fooled  me,  too,  and  I  don't  say  now 
whether  it  stopped  or  not" 

Again:  "After  that  car  was  un- 
coupled from  the  train  that  train 
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was  either  so  slacked  up  that  I  couM 
Dot  tell  whether  it  entirely  stopped 
or  not.  or  it  did  actually  stop ;  one  or 
the  ottier." 
From  the  counter  abstract: 
Mr.  Wilhite:  Q.  If  I  understand 
you  correctly,  you  say,  after  he  bad 
walked  alongr  tbere  bebind  this  car, 
and  waa  working  with  the  knuckle, 
the  train  stopped — came  to  a  dead 
stop? 
A.  Tes,  sir. 

Hr.  Sterner :  Q.  I  will  ask  you  if 
you  did  not  state  in  your  former 
testimony,  if  you  did  not  unquali- 
fiedly say,  tbat  tbe  train  had 
stopped,  for  tbe  purpose  of  refresh^ 
ing  your  memory? 

A.  Well,  I  believe  it  bad  come  to  a 
stop— a  complete  stop. 

While  tiiere  was  evidence  to  the 
contrary,  and  also  evidence  tending 
to  show  that  the  stop  was  merely  the 
action  of  the  train  in  taking  up 
sl3ck,  tbe  statements  of  witnesses 
already  quoted  seem  to  bave  im- 
pressed tbe  jury  as 
cprrect,  and  they 
are  sufQcient  to  sus- 
tain the  verdict  and  findings  as  to 
the  question  of  stopping. 

The  jury  found  tbat  the  switch 
engine  handling  tbe  cars  stopped 
after  Mr.  Giersch  cut  off  a  flat  car, 
and  before  the  stop  signal  was  given 
by  the  foreman.  They  found  that 
the  oliier  switchman  and  tbe  fore- 
man did  not  signal  tbe  engineer  to 
stop  immediate  after  tbe  deceased 
had  stepped  between  the  cars;  that 
the  switchman  shouted,  but  not  im- 
mediately— too  late  to  avoid  injury. 
The  allegation  was  that  tbe  foreman 
in  charge  and  other  employees 
knew,  or  should  bave  known,  tbat 
the  deceased  was  adjusting  tbe 
knuckle  of  the  flat  car,  and  was  not 
in  a  position  where  be  could  observe 
the  danger,  and  that  the  foreman 
carelessly  and  negligently  caused 
the  train  to  again  come  forward 
without  warning  to  the  deceased. 
The  jury  found  that  the  negligence 
consisted  in  starting,  the  train  and 
pushing  it  forward  without  warn- 
ing ^fter  the  flat  car  was  cut  off,  and 
that  the  foreman  and  anottier  em- 


ployee were  tbe  ones  immediately 
negligent  They  also  reduced  tbe 
damages  from  $10,000  to  $7,916.66, 
on  account  of  the  negligence  of  tbe 
deceased.  The  foreman  himself  tes- 
tified tbat  he  bad  control  over  the 
way  the  men  did  their  work ;  that  he 
knew  the  position  of  the  deceased; 
that  be  was  looking  at  him  all  the 
time,  and  could  not  be  mistaken. 

The  switchman,  whom  the  jury 
found  to  bave  been  negligent,  testi- 
fied tbat  be  turned  the  pin  puller 
over  to  Mr.  Giersch,  or  the  lever, 
and  stopped  so  that  he  could  give 
tbe  signal  to  tbe  foreman. 

"The  only  signal  I  intended  to 
give  was  that  wnen  that  track  was 
shoved  far  enough  they  would  stop ; 
that  is  what  I  was  doing  at  tbat 
time.  In  this  case  we  were  shoving 
the  cars.  When  you  Tdck  in  you 
give  them  a  kick  off  and  let  them 

He  further  testified  tbat  as  the 
gap  opened  up  Mr.  Giersch  stepped 
around  the  end  of  the  car. 

"I  suppose  I  was  in  sight  of  the 
foreman.  The  foreman  was  keep- 
ing in  line  with  me.  He  was  behind 
me.  He  was  looking  towurds  me. 
It  was  not  necessary  for  me  to  turn 
around  to  face  him  to  give  tbe  sign. 
Tbe  engine  stopped  once  on  my  stop 
signal.  It  did  not  start  again  before 
Mr.  Giersch  was  hurt"  i 

"When  a  man  is  in  there  adjust- 
ing a  knuckle,  it  is  not  his  duty  to 
give  any  signal.  He  cannot  give 
any  signal.  I  am  not  positive 
whether  the  train  stopped  or  not." 

Tbe  theory  of  the  defense  seems 
to  be  that  Giersch  went  in  between 
moving  cars,  knowing  full  well  the 
danger  of  so  doing,  and  that  it  was 
bis  own  negligence,  and  not  the  neg- 
ligence of  those  over  him,  whidi 
caused  tbe  injury.  The  *  plaintiff's 
theory  is  tbat  ne  went  where  it  was 
his  duty  to  go,  at  a  time  ^hen  it  was 
safe,  having  a  right  to  rely  on  tbe 
supposition  that  the  train  would  re- 
main stopped,  or  sufficient  warning 
would  be  given  before  starting 
again,  and  tbat  by  reason  of  the 
starting  and  failure  of  warning  be 
was  crushed. 
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Out  of  the  usual  evidential  con- 
flict the  jury  reached  their  conclu- 
sions, and  the  record  fails  to  show 
that  they  were  un- 
App«»i-Mer>o>.     warranted  in  so  do^ 

ing.  We  find  nothing  in  the  record 
of  which  the  defendant  can  com- 
plain as  to  the  merits  of  the  action. 

The  death  occurred  on  December 
28,  1913,  the  widow  began  her  ac- 
tion on  February  20,  1915,  and  ob- 
tained a  judgment  which  was  re- 
versed June  10,  1916,  and  on  July 
19th,  thereafter,  the  court  per- 
mitted an  amendment  to  the  peti- 
tion and  the  substitution  of  the 
plaintiff  as  administratrix  for  her- 
self as  widow.  Her  appointment  as 
administratrix  was  on  July  10, 
1916.  The  amount  prayed  for  was 
increased  from  $10,000  to  .$20,000, 
but  subsequently  changed  to  its 
original  amount.  Section  6  of  the 
Federal  Employers'  Liability  Act, 
35  Stat  at  L.  65.  chap.  149  (Comp. 
Stat.  §  8662,  8  Fed.  Stat.  Anno.  2d 
ed.  p.  1369),  provides  that:  "No 
action  shall  be  maintained  under 
this  act  unless  commenced  within 
two  years  from  the  day  the  cause  of 
action  accrued/' 

It  also  provides  that  in  case  of  the 
death  of  an  employee  the  carrier 
shall  be  liable  to  his  or  her  personal 
representative  for  the  benefit  of  the 
survivor,  widow,  or  husband  and 
children  of  such  employee. 

In  the  former  opinion  it  was  held 
that  the  testimony  brought  the  case 
under  the  Federal  act  exclusively, 
although  it  was  not  alleged  in  the 
original  petition  th&t  the  parties 
were  engaged  in  interstate  com- 
merce. It  is  contended  that  the 
change  by  amendment  and  substitu- 
tion was  a  change  "from  law  to 
law,"  which  cannot  be  more  than 
two  years  after  the  death  of  the 
employee.  Plaintiff  insists  that  un- 
der the  Federal  statute  the  action 
does  not  accrue  until  the  appoint- 
ment of  an  administrator. 

In  Rodman  v.  Missouri  P.  R.  Co. 
65  Kan.  645,  59  L.RJV.  704,  70  Pac. 
642,  it  was  held  that  under  the  Lord 
Campbell  Act,  Civil  Code,  §  419 
(Gen.  Stat  1915,  §  7323),  that  the 


limitation  ^  to  the  time  in  which 
the  action  must  be  brought  is  a  con- 
dition upon  the  right  to  sue,  and  is 
not  affected  by  the  general  provi- 
sions of  §  22  of  the  Civil  Code  (Gen. 
Stat  1915,  §  6912).  This  was  fol- 
lowed in  Swisher  v.  Atchison,  T.  & 
S.  F.  R.  Co.  76  Kan.  97,  90  Pac.  812, 
and  in  Harwood  v.  Chicago,  R.  I.  & 
P.  R.  Co.  —  Kan.  — ,  171  Pac.  354. 

It  has  frequently  been  decided 
that  an  amendment  may  be  made 
after  the  Statute  has  run,  if  it  go 
only  to  the  form  and  not  to  the  sub- 
stance of  the  action.  A  change 
from  the  common-law  to  statutory 
liability  is  deemed  a  departure. 
Kansas  City  v.  Hart,  60  Kan.  684, 
67  Pac.  938.  In  Powers  v.  Badger 
Lumber  Co.  75  Kan.  687,  90  Pac. 
254,  it  was  held  that  a  petition 
which  fails  to  state  a  cause  of  ac- 
tion cannot,  by  amendment  which 
asserts  a  cause  of  action  barred  by 
the  Statute  of  Limitations,  thereby 
be  made  good.  A  petition  alleging 
the  death  in  another  state,  but  fail- 
ing to  add  that  such  state  author- 
ized a  recovery  under  the  facts,  was 
held  amendable  after  the  statute 
had  run,  in  Cunningham  v.  Patter- 
son, 89  Kan.  684,  48  L.ILA.(N.S.) 
606,  132  Pac.  198.  The  dosing 
words  of  the  opinion  are:  "Hie 
amended  petition  did  not  state  a 
new  cause  of  action.  It  merdy  am- 
plified and  corrected  the  statement 
of  facts  constituting  the  only  cause 
of  action  the  plaintiff  had  or  pro- 
fessed to  have."   89  Kan.  page  690. 

In  Robinson  v.  (^cago,  B;.  L  &  P. 
R.  Co.  90  Kan.  426,  183  Pac.  637,  a 
similar  ruling  was  made.  In  Har- 
lan V.  Loomis,  92  Kan.  398, 140  Pac 
845,  an  amendment  to  correct  a  mis- 
take of  the  pleader,  merely  substi- 
tuting one  party  plaintiff  for  an- 
other, was  held  not  to  change  the 
cause  of  action,  and  to  be  proper, 
although  made  after  the  statute  had 
run. 

An  action  under  the  state  statute 
must  be  brought  within  two  years 
from  the  time  of  the  death.  It  is 
urged,  however,  that  under  the  Fed- 
eral act  the  statute  does  not  begin 
to  run  until  the  appointment  of  an 
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sdministrator.    This  depends  on 
when  the  cause  of  action  accrues  un- 
der that  act  The  case  of  American 
R.  Co.  V.  Coronas,  L.R.A.1916E, 
1095, 144  C.  C.  A.  599, 230  Fed.  545, 
12  N.  G.  C.  A.  49,  is  relied  on,  and 
it  was  tiiere  held  tiiat,  in  view  of  the 
fact  that  an  action  can  be  main- 
tained only  by  the  personal  repre- 
sentative  for  l^e  benefit  of  the  bene- 
ficiaries, it  must  be  deemed  to  ac- 
erae,  not  from  the  date  of  the  em- 
ployee's death,  but  from  the  date  of 
the  appointment  of  the  administra- 
tor; no  one  being  able  to  sue  before 
that  time.   The  opinion  was  by  the 
United  States  circuit  court  of  ap- 
peals for  the  first  circuit.    It  was 
raggested  that  the  action  is  not  for 
the  occurrence  out  of  which  the 
death  arose,  but  for  the  pecuniary 
damage' to  the  beneficiaries  by  the 
death,  "so  that  in  no  event  could  the 
cause  of  action  arise  until  after  the 
death,  or  be  said  to  exist  so  that 
the  statute  could  run  until  after 
that  time."     L.B^.1916E,  page 
1096.    After  going  over  titie  au- 
thorities, it  was  said:    "^n  view 
«f  the  well-recognized  rule  here- 
tofore pointed  out  as  to  when  a 
right  of  action  accrues — which  Con- 
gress must  have  had  in  mind  when 
enacting  the  present  law — and  in 
view  of  the  fact  that  Lord  Camp- 
bell's Act,  upon  which  the  Employ- 
ers' Liability  Act  was  modeled,  ex- 
pressly provided  that  the  limitation 
should  run  from  the  death  of  the  in- 
jnrea  party,  and  that,  in  the  enact- 
ment of  the  present  law.  Congress 
declined  to  adopt  such  a  limitation, 
and  fixed  the  period  from  the  time 
the  action  accrued,  we  are  of  the 
epinion  that  the  proper  construction 
rf  the  statute  is  that  the  right  of  ac- 
tion did  not  accrue  so  that  the  limi* 
tation  attached,  until  the  adminis- 
trator was  appointed,  and  that  the 
demurrer  was  properly  overruled." 
L.R.A.1916E,  page  1100. 

In  Hall  V.  Louisville  &'N.  B.  Co. 
(C.  C.)  157  Fed.  464,  a  widow  of  an 
employee  of  an  interstate  railroad 
company  sued  under  the  Florida 
statute,  and  it  was  held  that  an 
amendment    of    her  dedaratioa 
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changing  the  capacity  in  which  she 
sued  to  that  of  administratrix  made 

a  new  cause  of  action  based  on  the 
Federal  statute,  and  was  in  effect 
the  bringing  of  a  new  cause,  which 
for  the  purpose  of  limitation  was 
begun  when  the  amendment  was 
filed,  and  did  not  date  back  to  the 
time  of  the  beginning  of  the  original 
action.  In  Smith  v.  Atlantic  Coast 
Line  R.  Co.  127  C.  C.  A.  311, 210  Fed. 
761,  it  was  held  by  the  fourth  circuit 
court  of  appeals  that  a  plaintiff  who 
sued  for  personal  injury  could,  after 
the  expiration  of  two  years,  amend 
so  as  to  bring  the  case  within  the 
Federal  Employers'  Liability  Act; 
that  such  amendment  did  not  intro- 
duce a  new  cause  of  action,  but  only 
affected  the  defenses  which  might 
be  made.  Missouri,  K.  &  T.  R.  Co. 
V.  Wulf,  226  U.  S.  570,  57  L.  ed.  355, 
33  Sup.  Ct.  Rep.  135,  Ann.  Cas. 
1914B,  134,  is  to  the  effect  that, 
while  under  the  Federal  act  the 
beneficiaries  of  one  killed  cannot 
maintain  an  action  except  as  per^ 
sonal  representatives  where  the 
plaintiff  is  the  sole  beneficiary  and 
takes  out  letters  after  the  beginning 
of  tJie  action,  an  amendment  may  be 
allowed  which  alleges  that.the  plain- 
tiff sues  as  administrator. 

"An  amendment  to  the  effect  that 
plaintiff  sues  as  personal  represen- 
tative on  the  same  cause  of  action 
under  the  Federal  statute,  instead 
of  as  sole  beneficiary  of  the  deceased 
under  the  state  statute,  is  not  equiv- 
alent to  the  commencement  of  a  new 
action,  and  is  not  subject  to  the 
Statute  of  Limitations."  (Syl.) 

In  this  ease  the  widow  sued  in  the 
circuit  court  to  recover  for  the  death 
of  her  husband,  diverse  citizenship 
being  pleaded.  She  alleged  that 
there  was  no  administration  and 
that  none  was  necessary;  that  the 
deceased  was  a  citizen  of  Texas,  but 
was  killed  in  Kansas.  "Where  the 
said  F.  S.  Wulf  was  killed,  a  right 
of  action  is  provided  by  statute,  for. 
injuries  resulting  in  death."  226 
U.  S.  page  572.  She  claimed  $40,- 
000  damages.  The  case  was  begun 
^January  23,  1909 ;  the  death  was  al- 
tleged  to  have  occurred  November 


Digitized  by  Google 


476  AMERICAN  LAW  RE 

27,  1908.  On  January  6,  1911, 
plaintiff  amended  by  averring  that 
two  daya  previously  she  had  been 
appointed  temporary  administra- 
trix, and  had  made  application  to  be 
appointed  temporary  administra- 
trix, and  that  she  sued  in  her  indi- 
vidual capacity  and  as  administra- 
trix. "That  by  virtue  of  both  the 
laws  of  the  state  of  Kansas,  where 
the  said  Fred  S.  Wulf  was  killed, 
and  the  acts  of  Congress  of  the 
United  States  of  America,  a  right  of 
action  is  provided  for  injuries  re- 
sulting in  death  in  the  manner  and 
form  and  in  the  occupation  that  de- 
ceased was  engaged  in  at  the  time  of 
his  death."  226  U.  S.  page  573. 
The  defendant  in  its  answer  ex- 
cepted to  that  portion  of  the  plead- 
ings seeking  to  make  her  a  party 
as  administratrix,  "because  the 
amendment  making  her  a  party  in 
that  capacity  was  made  more  than 
two  years  from  the  time  the  alleged 
cause  of  action  accrued,  and  for  that 
the  cause  of  action,  if  any,  was 
barred  by  the  limitation  of  two 
years,"  226  U.  S.  page  574. 

In  the  opinion  it  was  said:  -"It 
seems  to  us,  however,  that  aside 
from  the  capacity  in  which  the 
plaintiff  assumed  to  bring  her  ac- 
tion, there  is  no  substantial  differ- 
ence between  the  original  and 
amended  petitions.  .  .  .  It  is  true 
the  originiEd  petition  asserted  a  right 
of  action  under  the  laws  of  Kansas, 
without  making  reference  to  the  act 
of  Congress.  But  the  court  was 
presumed  to  be  cognizant  of  the  en- 
actment of  the  Employers'  Liabil- 
ity Act,  and  to  know  that,  with 
respect  to  the  responsibility  of  in- 
terstate carriers  by  railroad  to  their 
employees  injured  in  such  com- 
merce after  its  enactment,  it  had  the 
effect  of  superseding  state  laws 
upon  the  subject  .  .  .  Therefore 
the  pleader  was  not  required  to  re- 
fer to  the  Federal  act,  and  the  refer- 
ence actually  made  to  the  Kansas 
statute  no  more  vitiated  the  plead- 
ing than  a  reference  to  any  other 
repealed  statute  would  have  done. 
It  is  true  that  under  the  Federal 
statute  the  plaintiff  could  not,  al- 
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though  sole  beneficiary,  maintain 
the  action  except  as  personal  repre- 
sentative. .  .  .  Nor  do  we  think 
it  was  equivalent  to  the  commence* 
ment  of  a  new  action,  so  as  to  render 
it  subject  to  the  two  years'  limita- 
tion prescribed  by  §  6  of  the  Em- 
ployers' Liability  Act.  The  change 
was  in  form  rather  than  in  sub- 
stance. ...  It  introduced  no  new 
or  different  cause  of  action,  nor  did 
it  set  up  any  different  state  of  facts 
as  the  ground  of  action,  and  there- 
fore it  related  back  to  the  beginning 
of  the  suit."  226  U.  S.  pages  575, 
576. 

One  significant  point  in  this  case 
is  that  the  original  petition  pleaded 
that  the  deceased  was  in  the 
performanee  of  his  duties  upon  a 
train  bound  from  Parsons,  Kansas, 
to  Osage,  Oklahoma.  Hence  it 
was  wdl  said  in  closing  the  opin- 
ion that  the  Federal  statute  did 
not  need  to  be  pleaded.  In  the  case 
now  before  u^  the  widow  is  not  the 
sole  beneficiary.  In  St.  Xx>uis,  S.  F. 
&  T.  R.  Co.  V.  Scale,  229  U.  S.  156, 
57  L.  ed.  1129,  33  Sup.  Ct.  Rep.  651, 
Ann.  Cas.  1914C,  156,  it  was  head 
that,  when  the  plaintiff's  -petition 
states  a  cause  of  action  under  the 
state  statute,  and  from  the  evidence 
it  appears  that  the  case  is  controlled 
by  the  Federal  statute,  and  the  de- 
fendant has  duly  excepted,  the  state 
court  is  bound  to  take  notice  of  the 
objection  and  dismiss  if  the  plain- 
tiff is  not  entitled  to  recover  under 
the  Federal  statute.  The  action  was 
brought  by  the  widow  and  parents 
apparently  under  the  Texas  statute. 
The  company  contended  that  the  de- 
ceased was  engaged  in  interstate 
commerce,  and  that  it  was  liable,  if 
at  all,  only  to  the  personal  represen- 
tative. This  vras  denied  by  tiie 
jstate  court.  It  was  said  in  the  opin- 
ion: 

"And  if  the  Federal  statute  was 
applicable,  the  right  of  recovery,  if 
any,  was  in  the  personal  representa- 
tive of  the  deceased,  and  no  one  else 
could  maintain  the  action."  229  U. 
S.  page  158. 

"In  our  opinion  the  evidence  does 
not  a^mit  of  any  other  view  tiian 
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that  the  case  made  by  it  was  within 
the  Federal  statute.  ...  It 
comes  then  to  this:  The  plaintiffs' 
petidon,  as  ruled  by  the  state  court, 
stated  a  case  under  the  state  statute. 
The  defendant  by  its  special  excep- 
tions called  attention  to  the  Federal 
statute,  and  suggested  that  the  state 
statute  might  not  be  the  applicable 
one.  But  the  plaintiffs,  with  the 
saoction  of  the  court,  stood  by  their 
INtition.  It  waa  to  the  case  herein 
stated  that  the  defendant  was 
called  upon  to  make  defense.  .  .  . 
In  short,  the  case  pleaded  was  not 
proved  and  the  case  proved  was  not 
pleaded.  In  that  situation,  the  de* 
fendant  interposed  the  objection, 
grounded  on  the  Federal  statute, 
that  the  plaintiffs  were  not  entitled 
to  recover  on  the  case  proved.  We 
tiiink  the  objection  was  interposed 
in  due  time  and  that  the  state  courts 
erred  in  overrulinff  it"  229  U.  S. 
page  161. 

In  Central  Vermont  R.  Co.  v. 
White,  238  U.  S.  507,  59  L.  ed.  1433, 
36  Sup.  Ct  Rep.  86S,  Ann.  Cas. 
1916B,  252,  9  N.  C.  C.  A.  265,  the 
administratrix,  sued  for  the  benefit 
of  the  widow  and  next  of  kin.  The 
company  raised  the  point,  and  the 
plaintiff  in  her  reply  alleged  t^at  the 
deceased  was  engaged  in  interstate 
coDunerce,  at  the  time  of  his  death. 
This  was  demurred  to  as  a  depar- 
tve  from  the  petition.  The  state 
court  held  that  this  reply  was  prop- 
er, and  the  Supreme  Court  deemed 
this  ruling  binding  as  a  matter  of 
practice.  In  discussing  the  point 
raised,  the  court  said:  "The  Em- 
ployers' Liability  Act  is  substantial- 
ly like  Lord  Campbell's  Act,  except 
Uiat  it  omits  f^e  requirement  that 
the  jury  should  apportion  the  dam- 
ages. That  omission  clearly  indi- 
•cates  an  intention  on  the  part  ot 
Congr^  to  change  what  was  the 
English  practice  so  as  to  make  the 
Federol  statute  conform  to  what 
was  the  rule  in  most  of  the  states 
in  which  it  was  to  operate."  238  XJ. 
S.  page  515. 

ht  Seaboard  Air  Line  R.  Co.  v. 
Benn,  241  N.  S.  290,  60  L.  ed.  1006, 
36  Sup.  Ct.  Rep.  667,  17  C.  G.  A.  1, 
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the  original  complaint  alleged  that 
the  defendant  was  engaged  in  oper- 
ating its  road  in  North  Ciarolina  and 
other  states,  and  it  was  held  that  an 
amendment  that  the  parties  were 
both  engaged  in  interstate  com- 
merce at  the  time  of  the  injury  did 
not  amount  to  the  statement  of  a 
new  cause  of  action,  but  merely  am- 
plified or  extended  that  already 
stated  and  related  back  to  the  begin- 
ning of  the  action.  This  was  an  ac- 
tion by  l^e  employee  himself  for 
personal  injuries.  In  Atlantic 
Coast  Line  R.  Go,  v.  Mims,  242  U. 
S.  532,  61  L.  ed.  476,  37  Sup.  Ct. 
Rep.  188,  17  N.  C.  C.  A.  349,  the  ac- 
tion was  brought  for  the  death  of  a 
car  inspector,  the  plaintiff  alleging 
that  the  defendant  operated  a  line 
of  railw^  wholly  within  the  state 
of  South  Caroliiia.  The  case  went 
to  the  supreme  court  of  that  state, 
and  after  reversal,  and  when  called 
for  the  second  trial,  the  defendant 
asked  leave  to  amend  its  answer  by 
pleading  gross  and  wilful  contrib- 
utory negligence.  Up  to  this  time 
no  claim  had  been  made  by  the  de- 
fendant and  no  facts  had  been 
pleaded  or  shown  indicating  that 
the  Federal  act  applied  in  any  way. 
When  the  plaintiff  rested  her  case 
on  the  second  trial,  the  defendant 
for  the  first  time  offered  to  prove 
that  the  deceased  was  enga^d  in  in- 
terstate commerce.  Tlds  was  re- 
jected as  coming  too  late.  No  ap- 
plication was  made  for  leave  to 
amend  the  answer.  It  was  held  that 
the  refusal  of  the  state  court  to  per- 
mit the  point  to  be  raised  at  this 
time  was  not  a  denial  of  a  Federal 
right  In  the  opinion,  in  response  to 
the  argument  tiiat  under  the  recent 
d^isians  of  the  Federal  Supreme 
Court  it  is  not  necessary  to  claim 
ttie  benefits  of  the  Federal  act  in  a 
pleading  in  a  state  court  in  order  to 
obtain  a  review  of  a  decision  deny- 
ing or  refusing  to  consider  such 
claim,  it  was  said  that  while  it  is 
true  that  the  reports  show  in  the 
Seale  Case,  229  U.  S.  156,  57  L.  ed. 
1129,  33  Sup.  Ct.  Rep.  651,  Ann. 
Cas.  1914C,  156,  and  the  Slavin 
Case,  236  U.  S.  454, 59  L.  ed.  671, 35 


Digitized  by 


Google 


1 


478 


AMERICAN  LAW  REPORTS,  ANNOTATED.        [16  AXJL 


Sup.  Ct  Rep.  306,  that  the  Federal 
act  was  not  specially  referred  to  in 
the  pleadings,  yet  they  were  in  such 
form  that  the  trial  court  could  have 
admitted  testimony  making  it  nec^ 
essary  to  apply  the  Federal  act  in 
deciding  each  case. 

"This,  of  course,  was  equivalent 
to  holding  that  the  pleadings  in  the 
trial  court  were  in  a  form  to  justify 
the  introduction  of  testimony  in 
support  of  the  Federal  claim,  under 
the  system  of  practice  and  pleading 
prevailing  in  the  courts  of  the  two 
states  in  which  tl\e  cases  were  de- 
cided. This  brings  these  decisions 
clearly  within  the  principle  of  the 
conclusion  we  are  announcing  in 
this  case."  242  U.  S.  page  536. 

It  does  not  appear  whether  the 
action  was  by  l^e  widow  or  by  a 
personal  representative,  and  no 
point  or  mention  is  made  touching 
the  capaci^  to  sue.  In  New  York 
C.  R.  Co.  V,  Winfidd,  244  U.  S.  147, 
61  L.  ed.  1046,  L.R.A.1918C,  439,  37 
Sup.  Ct.  Rep.  646,  Ann.  Cas.  1917D, 
1139,  14  N.  C.  C.  A.  680,  it  was  held 
that  the  obligations  of  interstate 
carriers  to  make  compensation  for 
personal  injuries  to  their  employees 
while  engaged  in  interstate  com^ 
merce  are  regulated  both  inclusive- 
ly and  exclusively  by  the  Federal 
■  statute,  and  that  no  room  exists  for 
state  regulation  even  in  respect  to 
injuries  occurring  without  fault,  for 
which  the  Federal  act  provides  no 
remedy.  In  Missouri  P.  R.  Co.  v. 
Taber,  244  U.  S.  200,  61  L.  ed.  1082, 
37  Sup.  Ct  Rep.  522,  an  action  by  a 
guardian  was  brought  under  the 
state  statute,  and  the  Federal  act 
was  not  pleaded  or  relied  upon  or 
otherwise  called  to  the  trial  court's 
attention.  The  point  was  raised 
first  in  the  state  supreme  court, 
which  declined  to  pass  on  it  because 
not  presented  to  the  trial  court,  and 
this  was  held  to  present  no  Federal 
question.-  In  New  York  C.  &  H.  R. 
R.  Co.  V.  Tonsellito,  244  U.  S.  360, 
61  L.  ed.  1194,  37  Sup.  Ct.  Rep.  620, 
14  N.  C.  C.  A.  1072,  it  is  held  that 
the  Federal  act  is  exclusive  as  to 
cases  which  it  covers  and  no  other 
can  be  added  by  state  law.  The 


.  father  sued  to  recover  for  escpenses 
incurred  for  medical  attention  to 
his  son  and  for  loss  of  services  od 
account  of  .personal  injuries.  The 
New  Jersey  courts  held  that  it  was  a 
common-law  case  which  had  not 
been  taken  away  by  the  Federal  act. 
The  supreme  court  followed  the 
Winfield  Case,  holding  that  the  act 
is  not  only  comprehensive  but  also 
exclusive,  and  that  it  cannot  be 
abridged  by  common  or  statutory 
law  of  a  state.    In  Partee  v.  St 
Louis,  &  S.  F.  R.  Co.*  204  Fed.  970, 
51  L.R.A.(N.S.)  721,  123  C.  C.  A. 
292,  204  Fed.  970,  it  was  held  by 
the  eighth  circuit  court  of  appeals 
that  an  action  for  a  wrongful  death 
under  the  Oklahoma  statute,  which 
provides  that  "the  action  must  b* 
commenced  within  two  years,"  must 
be  begun  within  two  years  frdm  the 
wrongful  act  or  death.    After  re- 
ferring to  the  contentions  in  favor 
of  the  other  view,  Sanborn,  J.,  said: 
"A  statute  which  in  itself  creates  a 
new  liability  gives  an  action  to  en- 
force it  unknown  to  the  common 
law,  and  fixes  the  time  within  which 
that  action  may  be  commenced,  is 
not  a  Statute  of  Limitations.  It  is 
a  statute  of  creation,  and  tiie  oom^ 
mencement  of  the  action  within  the 
time  it  fixes  is  an  indispensable  con- 
dition of  the  liability  and  of  the  ac- 
tion which  it  permits.  Such  a  stat- 
ute is  an  offer  of  an  action  on  condi* 
tion  that  it  be  commenced  within 
the  specified  time.    If  the  offer  ia 
not  accepted  in  the  only  way  in 
which  it  can  be  accepted,  by  a  com- 
mencement of  the  action  within  the 
specified  time,  the  actions  and  the 
right  of  action  no  longer  exist,  and 
the  defendant  is  exempt  from  lia- 
bility."   61  L.R.A,(N.S.)  at  page 
725. 

Numerous  decisions,  including 
the  Rodman  Case,  were  cited  in  sup- 
port of  this  view.  A  note  to  tlda 
decision  (51  L.RA.(N.S.)  721)  col- 
lates numerous  other  authorities. 
This  decision  was  rendered  in  1913. 
Central  Vermont  R.  Co.  v.  White, 
238  U.  S.  507,  59  L.  ed.  1433,  35 
Sup.  Ct.  Rep.  865,  Ann.  Cas.  1916B, 
252,  9  N.  C.  C.  A.  265,  decided  in 
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1915,  contains  this :  "But  niAtters 
of  substance  and  procedure  must 
not  be  confounded  because  they 
Iiappen  to  have  the  same  name.  For 
example,  the  time  within  which  a 
rait  is  to  be  brou£:ht  is  treated  as 
pertainingr  to  the  remedy.  But  this 
IS  not  so  by  the  statute  giving  the 
caose  of  action,  the  lapse  of  time 
not  only  bars  the  remedy  but  de- 
stroys the  liability.  (Citing  author- 
ities.) In  that  class  of  cases  the  law 
of  the  jurisdiction,  creating  the 
cause  of  action  and  fudng  the  time 
within  which  it  must  be  asserted, 
would  control  even  where  the  suit 
was  brought  in  the  courts  of  a  state 
which  gave  a  longer  period  within 
which  to  sue."  238  U.  S.  page  511. 

In  Hamilton  v.  Hannibal  &  St.  J. 
R.  Co.  39  Kan.  56,  18  Fac.  57,  the 
Hissouri  statute  was  under  consid- 
eration, and  it  was  held  that  the 
widow  could  not  maintain  an  aotion 
began  more  than  six  months  after 
the  death;  the  statute  providing 
that  recovery  could  be  had  by  the 
husband  or  wife  for  six  months 
after  the  death,  and  if  they  fail  to 
sue  within  that  time  then  by  the 
minor  child  or  children. 

The  provision  designating  when 
and  by  whom  the  suit  may  be 
brought  is  more  than  a  mere  lim- 
itation— it  is  a  condition  imposed 
hy  the  legislature,  which  qualifies 
the  right  of  recovery  and  upon 
which  its  exercise  depends."  39 
Kan.  page  62. 

In  Beny  v.  Kansas  City,  Ft.  S.  & 
M.  R.  Co.  52  Kan.  759,  39  Am.  St. 
Eep.  371,  34  Pac.  805,  it  was  held 
(Syl.  3)  that  an  action  could  be 
brought  by  the  widow  after  the  en- 
actment of  §  7324  of  the  General 
Statutes  of  1915  (Code  Civ.  Froc.  § 
420),  "if  commenced  within  two 
years  after  the  death  complained 
of."   In  the  Rodman  decision,  65 
£an.  645,  59  L.R.A.  704,  70  Fac. 
642,  appears  the  following:   "As  a 
part  of  the  right  of  action  itself,  as 
a  condition  imposed,  upon  and  in 
limitation  of  Ihe  exercise  of  the 
riii^  granted,  it  is  provided  that  the 
'actitm  upon  which  recovery  is  had 
most  be  commenced  within  two 
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years  from  the  time  the  right  of  ac- 
tion arose.  No  excuse  pleaded  for 
delay  in  the  commencement  of  the 
action  for  more  than  two  years  will 
avail,  for  the  reason  that  no  such 
excuse  can,  in  law,  be  held  sufficient 
.  .  .  But  the  limitation  in  time  of 
the  commencement  of  the  action 
here  brought  under  this  statute  is 
imposed  as  a  condition  upon  the  ex- 
ercise of  the  right  itself,  is  special 
and  absolute  in  its  nature,  and  is 
unaffected  by  the  general  provisions 
of  J  23."  66  Kan.  page  654. 

From  the  briefs  on  file  in  the  state 
library,  it  appears  that  Mrs.  Rod- 
man was  appointed  administratrix 
more  than  two  years  after  the 
death. 

"The  general  and  reasonable  rule 
is  that  the  statute  runs  from  the 
time  of  the  death,  and  not  from  that 
of  the  injury;  and  many  of  the  stat- 
utes based  on  Lord  OmpbeU's  Act 
and  purporting  to  confer  a  new 
cause  of  action  contain  an  express 
provision  to  this  effect."  8  B.  C.  L. 
p.  803,  §  82. 

"The  hetter  rule  seems  to  be  that 
the  Statute  of  Limitations  begins  to 
run  against  the  statutory  right  of 
action  for  death  by  wrongful  act 
.only  from  the  tim^  that  such  death 
occurs,  although  that  event  may 
take  place  long  after  the  time  of  the 
infliction  of  the  injury  causing  such 
death."    13  Cyc.  339, 

Now,  as  before,  the  question  is 
not  80  much  one  of  pleading  as  one 
of  party.  In  the  former  opinion  in 
response  to  the  suggestion  that  the 
defendant  could  not  avail  itself  of 
the  defense  of  the  interstate  ques- 
tion without  pleading,  it  was  said : 
"It  would  be  more  accurate,  how- 
ever, to  say  that  the  real  question  is 
whether  or  not,  in  view  of  the  con- 
dition of  the  pleadings,  the  defend- 
ant had  a  right,  by  competent  evi- 
dence, to  show  that  whatever  liabil- 
ity might  exist,  the  widow  could  not 
maintain  the  action."  98  Kan.  456, 
158  Pac.  55. 

The  result  was  thus  stated :  "The 
conclusion  is  reached,  therefore, 
that  under  the  record  as  it  appears 
here  ^e  plaintiff  was  not  entitled  to 
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recover  because  not  the  proper 
party  under  the  only  statute  appli- 
cable to  the  case."  98  Kan.  461. 

When  the  point  was  first  brought 
to  the  attention  of  the  widow,  she 
might  have  been  appointed  adminis- 
tratrix and  amended;  but  this  she 
did  not  do  until 
•etioi>»-p«der«i  more  than  two 
??:£!»^t'»-.  years  after  the  date 
«4.M.itr  Act.         the  death.  Thus 

the  two  years*  time  in  which  a  per- 
sonal representative  might  sue  was 
allowed  to  elapse.  The  fact  that  the 
widow  had  within  the  statutory 
time  attempted  to  recover  under  the 
state  law  could  not  affect  the  right 
which  the  Federal  statute  gives  to 
the  administratrix  only.  The  one 
cannot  be  tacked  upon  the  other, 
nor  can  the  limitation  be  thereby  ex- 
tended. 

The  Federal  statute  is  not  retro- 
active. Winfree  Northern  P.  R. 
Co.  44  L.RJi..  (N.S.)  841. 97  C.  C.  A. 
392,  173  Fed.  65,  ninth  circuit  court 
of  appeals.  It  is  intended  to  super- 
sede all  other  bases  of  actions 
wherever  it  applies.  It  has  re- 
peatedly been  said  to  be  similar  to 
the  Lord  Campbell  Act,  and  in  fix- 
ing the  Umitation^at  two  years  it  is 
difficult  to  conceive  that  It  was  in- 
tended that  all  this  time  and  more 
might  elapse  before  an  administra- 
tor must  be  appointed,  and  that  he 
would  then  liave  two  years  longer  in 
which  to  sue,  which  would  be  the 
case  if  the  time  ran  from  his  ap- 
pointment, and  not  from  the  death 
of  the  decedent.  While,  of  course, 
this  is  a  question  finally  for  the 
Federal  Supreme  Court,  we  hold 
that,  in  view  of  the  authorities  now 

obtainable,  the  ac- 
^~:."ioS!**  tion  must  be 
**         brought  within  two 

years  from  the  time 
of  the  death,  and  therefore  that  the 
administratrix  in  this  case  cannot 
prevail. 

The  judgment  is,  therefore,  re- 
versed, with  directions  to  enter 
judgment  for  the  defendant 

Borch,  Porter,  Marshall,  and  Daw- 
son, JJ.,  concurring. 


Mason.  J.,  dissenting: 

The  decision  in  St.  Louis,  S.  F.  & 
T.  R.  Co.  V.  Smith,  243  U.  S.  630, 61 
L.  ed.  938,  37  Sup.  Ct.  Rep.  477,  af- 
firming a  Texas  decision  reported  in 
—  Tex.  Civ.  App.  — ,  171  &  W.  512, 
seems  to  me  to  establish  the  right  of 
the  plaintiff  to  maintain  her  action 
as  one  under  the  act  of  Congress, 
for  the  facts  of  that  case  appear  es- 
sentially similar  to  those  here  pre- 
sented. In  the  reply  brief  of  the 
defendant  it  is  said :  "We  are  will- 
ing to  concede  that  if  there  had  been 
an  express  allegation  in  the  original 
petition  that  Charles  Giersch,  at  the 
time  of  his  death,  was  engaged  in  in- 
terstate commerce,  and  the  railway 
company  was  so  engaged  at  that 
time,  with  the  allegation  as  to  the 
application  of  the  state  Employers* 
Liability  Act  omitted,  then  the 
amendment  by  substituting  the  ad- 
minvftratrix  and  increasing  the 
prayer  for  damages  could  be  made, 
even  after  two  years  from  the  date 
of  the  death.  This  principle  has 
been  settled  by  the  case  of  Missouri, 
K.  &  T.  R.  Co.  V.  Wulf,  226  U.  S. 
570,  57  L.  ed.  355,  33  Sup.  Ct  Rep. 
136,  Ann.  Cas.  1914B,  134,  and  also 
the  case  of  Seaboard  Air  Line  R.  Co. 
V.  Renn,  241  U.  S.  290,  60  1^.  ed. 
1006,  36  Sup.  Ct.  Rep.  567, 17  N.  C. 
C.  A.  1.  In  the  Renn  Case  there 
was  an  allegation  'that  the  defend- 
ant (railway)  was  engaged  in  oper- 
ating its  railroad  in  that  and  other 
states.*  It  was  held  that  the  amend- 
ment after  the  statute  had  run 
^merely  amplified  or  expanded'  the 
statement  of  the  original  cause  of 
action." 

The  petition  in  the  present  case 
alleged  that  the  defendant  owned 
and  operated  a  "system  of  rail- 
roads,'* and  a  "freight  terminal 
junction  in  connection  with  its  said 
railroad  system  in  and  near  the 
city  of  Emporia,'*  in  the  yards  of 
which  terminal  the  plaintiff's  hus- 
band was  killed.  Facts  of  which  ju- 
dicial notice  is  taken  need  not  be 
pleaded.  31  Cyc  47.  The  courts  of 
Kansas  know  judicially  that  the 
"system  of  railroads"  owned  and 
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operated  by  the  defendant  company 
extends  into  other  states.  Patter- 
son V.  Missouri  P.  B.  Co.  77  Kan. 
286,  239,  15  L.R.A.(N.S,)  733,  94 
Pac.  138.  The  allegations  of  the 
oziginal  petition  point  to  an  inter- 
state operation  much  more  definite- 
ly than  those  in  the  Benn  Case.  The 
insertion  of  other  averments  sug- 
gesting a  reliance  on  the  local  stat- 
ute should  not  affect  the  matter,  be- 
cause a  mistaken  belief  on  the  part 
of  the  plaintiff  or  her  attorneys  that 
the  state  law  could  apply  in  an  ac- 
titm  for  an  injuiy  received  in  the 
course  of  interstate  commerce  ought 
not  to  defeat  her  recovery.  To  ren* 
der  the  petition  nonamendable,  it 
most  have  utterly  failed  to  state  a 
case  under  the  Federal  law — mere 
defects  and  surplusage  could  not 
have  that  effect 

Moreover,  I  think  the  judgment 
shoold  be  affirmed  upon  another  the* 
oiy.  When  the  case  was  here  be- 
fore, a  reversal  was  ordered  (as  I 
interpret  the  opinion)  because  it 
was  believed  that  controlling  Fed" 
eral  decisions  gave  the  defendant 
the  right  to  prove  that  the  plaintiff's 
husband  was  killed  while  engaged 
in  an  operation  of  interstate  com- 
merce without  pleading  it.  98  Kan. 
452, 158  Pac.  54.  It  now  seems  ob- 
vious that,  if  the  first  judgment  had 
,  been  sustained  and  a  review  of  the 
ruling  had  been  sought  in  the  Fed- 
eral Supreme  Court,  it  would  have 
been  there  affirmed  both  because  the 
dEHcision  of  the  state  court  of  last  re- 
sort on  such  a  matter  is  regarded  as 
final  "when  it  is  clear  .  .  .  that 
such  decision  is  not  rendered  in  a 
spirit  of  evasion  for  the  purpose  of 
defeating   the  claim  of  Federal 
ri£^V'  and  because  the  "essential 
justice  of"  such  "decision,  which  is 
the  fundamental  thing,*'  would  have 
commended  it  to  the  favor  of  that 
tribunal.    Atlantic  Coast  Line  R. 
Co.  V.  Mima,  242  U.  S.  532,  534,  535, 
61  L.  ed.  476-^78,  37  Sup.  Ct  Rep. 
188, 17  N.  G.  C.  A.  849.  I  am  not 
16  A-LbB^l. 
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suggesting  a  re-examination  of  the 
former  decision,  but  I  think  the  sit- 
uation stated  has  a  bearing  upon  the 
present  case  as  warranting  a  some- 
what strict  application  of  rules  of 
procedure  that  may  militate  against 
the  defendant's  contentions — a 
course  the  more  justifiable  because 
of  the  essentially  technical  charac- 
ter of  ite  defense.  If  the  defendant 
in  ite  answer  had  specifically  plead- 
ed the  interstete  character  of  the 
transaction  in  which  the  plaintiff's 
husband  met  his  death,  the  defect  of 
the  petition  in  omitting  that  allega- 
tion would  under  our  practice  have 
been  cured.  Irwin  v. .  Faulett,  1 
Kan.  418;  Campbell  v.  Coonradt,  22 
Kan.  704;  Sill  v.  Sill.  31  Kan.  248, 
1  Pac.  556.  'When  the  defendant 
without  pleading  anything  with  ' 
rccterence  thereto,  offered  document- 
ary evidence  the  only  possible  pur- 
pose of  which  was  to  show  that  the 
car  in  connection  with  which  the  in- 
jury occurred  was  in  the  course  of 
an  interstate  trip,  I  think  it  should 
be  regarded  as  having  asserted  the 
fact  to  all  intents  and  purposes  as 
ful^  and  definitely  as  thou^  it  had 
pleaded  it,  so  that  from  the  time  of 
such  assertion  (which  was  within 
two  years  from  the  death)  the  alle- 
gation with  regard  to  interstete 
commerce  was  in  the  case,  and 
might  thereafter  be  formally  incor- 
porated in  the  petition,  regardless 
of  the  Stetute  of  Limitation.  The 
view  of  the  court  resulte  in  what  ap- 
pears to  me  to  be  the  somewhat 
anomalous  situation  that  a  claim  for 
damages  which  has  twice  been  ju- 
dicially determined  to  be  otherwise 
valid  is  lost  to  the  plaintiff  because 
she  omitted  to  plead  a  fact  which 
was  well  known  to  the  defendant, 
while  the  defendant  succeeds  in  de- 
feating the  claim  by  proving  the 
same  fact  without  having  pleaded  it. 

Johnston,  Ch.  J.,  joins  in  the  dis- 
sent. 

Petition  for  rehearing  denied. 
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Limitatioa  oi  actHm:  when  cause  of  action  for  death  accmss  mider  Fedcnl 

Employen'  liability  Act. 


For  a  note  on  amending  complaint, 
after  limitation  period  has  expired,  so 
as  to  come  within  Federal  Employers* 
Liabilitjr  Act  as  changing  the  cause  of 
action,  see  annotation  to  Hogarty  v. 
Philadelphia  &  R.  R.  Go.  8  A.L.R.  1406. 

The  Federal  Employers*  Liability 
Act  provides  that  in  case  of  the  death 
of  an  employee  the  employer  shall  be 
liable  to  the  deceased's  personal  rep- 
resentative,  and  farther  provides  that 
"no -action  shall  be  maintained  under 
this  act  unless  commenced  within  two 
years  from  the  day  the  cause  of  action 
accrued." 

It  is  generally  held  that  where  a 
cause  of  action  arises  after  death,  it  is 
considered  as  accruing,  for  the  pur- 
pose of  limitatioBfl,  only  from  the  time 
when  there  is  someone  in  ^stence 
capable  of  suing,  and,  if  no  one  but 
the  administrator  can  sue,  that  the 
statute  does  not' begin  to  run  until  ad- 
ministration is  granted.  It  has  ac- 
cordingly been  held,  contrary  to  the 
decision  in  the  reported  case  (Giebsch 
V.  Atchison,  T.  &  S.  F.  R.  Co.  ante, 
470) ,  that  the  two-year  limitation 
within  which  an  action  based  on  the 
statute  under  consideration  must  be 
brought  runs,  In  the  case  of  the  death 
of  an  employee,  from  the  time  of  the 
appointment  of  a  personal  represent- 
ative who  alone  could  bring  the  action, 
and  not  from  the  time  of  the  death 
of  the  employee.  American  R.  Co.  v. 
Coronas  (1916)  L.R.A.1916E,  1095,  144 
C.  C.  A.  599,  230  Fed.  545,  12  N.  C.  C. 
A.  49;  Bird  v.  Ft.  Worth  &  R.  G.  R.  Co. 
(1918)  —  Tex.  — .  207  S.  W.  518;  Wil- 
liams V.  Western  &  A.  R.  Co.  (1920)  — 
Ga.  App.  — ,  102  S.  E.  186.  The  court 
in  American  R.  Co.  v.  Coronas  (Fed.) 
supra,  said:  "It  is  to  be  noted  that 
the  statute  does  not  require  that  the 
action  shall  be  brought  within  two 
years  from  the  death,  but  within  two 
years  from  the  time  the  cause  of  ac- 
tion accrued.  It  is  also  to  be  noted 
that  the  action  is  not  for  the  occur- 
rence out  of  which  the  death  arose, 


but  for  the  pecuniary  damage  to  the 
beneficiaries,  due  to  the  death;  so  that 
in  no  event  could  the  cause  of  action 
arise  until  after  the  death,  or  be  said 
to  exist  so  that  the  statute  could  run 
until  after  that  time.  We  may,  there- 
fore, assume  that  the  statute,  so 
far  as  this  cause  of  action  is  con- 
cerned, did  not  begin  to  run  until  after 
death  had  ensued.  It  is  a  general  rule 
of  law  tiiat  where  a  cause  of  action 
arises,  as  in  this  case,  after  death,  it 
is  considered  as  accruing,  for  the  pur- 
pose of  the  running  of  the  statute, 
only  from  the  time  when  there  is 
someone  in  existence  capable  of  su- 
ing, and,  if  no  one  but  the  administra- 
tor can  sue,  that  the  statute  does  not 
begin  to  run  until  administration  is 
granted.     This   principle   was  an- 
nounced at  an  early  day.  The  leading* 
English  cfise  on  the  subject  is  Murray 
V.  East  India  Co.  (1821)  5  Barn.  &  Aid. 
204,  106  Eng.  Reprint,  1167,  24  Re- 
vised Rep.  326,  which  has  been  very 
generally  followed  in  this  country. 
...  In  view  of  the  well-recognized 
rule  heretofore  pointed  out  as  to  when 
a  right  of  action  accrues, — which  Con- 
gress must  have  had  in  mind  when 
enacting  the  present  law — and  in  view  * 
of  the  fact  that  Lord  Campbell's  Act, 
upon  which  the  Employers'  Liabili^ 
Act  was  modeled,  expressly  provided 
that  the  limitation  should  run  from 
the  death  of  the  injured  party,  and 
that,  in  the  enactment  of  the  present 
law.  Congress  declined  to  adopt  such 
a  limitation,  and  iixed  the  period  from 
the  time  the  action  accrued,  we  are 
of  the  opinion  that  the  proper  con- 
struction of  the  statute  is  that  the 
right  of  action  did  not  accrue  so  that 
the  limitation  attached,  until  the  ad- 
ministrator was  appointed.*' 

It  will  be  noted,  however,  that  in 
the  reported  case  (Gier^h  v.  Atch- 
ison, T.  &  S.  F.  R.  Co.)  it  was  held 
that  under  the  Federal  act  the  cause 
of  action  accrued  within  two  years 
from  the  date  of  the  death  of  the  de- 
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ceased,  Ad  that  a  peraonal  represent- 
ative  appointed  more  than  two  years 
from  such  date  could  not  maintain  an 

BCtlOD. 

In  Gillette  v.  Delaware,  L.  ft  W.  R. 
Co.  (1917)  91  N.  J.  L.  220, 102  Atl.  678, 
where  an  infant  was  injured,  the  case 
was  distinguished  from  one  in  which 
the  appointment  of  a  personal  rep- 
resentative was  necessary,  it  being 
held  that  the  infant  who  was  injured 
might  have  sued  the  day  after  he  was 
hurt,  and  that  under  the  Federal  Em- 
ployers* Liabili^  Act  suit  must  be 
brou^t  within  two  years  from  the 
time  when  the  cause  of  action  ac- 
enied,  and  that  infancy  did  not  sus- 
pend the  operation  of  the  act.  The 
court  said:    "As  in  the  case  of  our 
Death  Act  [Comp.  Stat.  1910,  p.  1907], 
the  Federal  act  in  creating  rights  of 
action  at  the  same  time  limits  their 
exercise  to  the  period  prescribed.  It 
is  nunre  than  a  mere  statute  of  limita- 
tion; it  is  a  condition  of  the  bringing 
of  ttie  action  that  it  be  begun  within 
two  years  from  the  daj*  the  cause  of 
action  accrued.  Hence  the  inquiry  is: 
—when  could  the  plaintiff  have  caused 
a  snnunons  to  issue,  based  thereon? 
When  did  such  cause  of  action  accrue 
In  the  case  of  fatal  injury  and  suit  by 
a  representative,  it  has  been  held  that 
the  cause  of  action  did  not  accrue  un- 
til the  representative  was  appointed. 
American  R.  Go.  v.  Coronas  (1914) 
LR.A.I916E,  1096,  144  C.  C.  A.  599, 
230  Fed.  545;  12  K.  G.  C.  A.  49.  But 
the  case  of  an  infant  is  very  different. 
He  may  bring  his  suit  at  once,  not- 
'  wiUistanding  his  minority.  It  is  true 
that  the  suit  must  be  prosecuted  by 
guardian  or  next  friend  (Practice  Act 
of  1903,  §  18) ;  but  it  is  not  necessary 
that  a  next  friend  be  appointed  before 
suit  begins;  on  the  contrary,  process 
nay  be  sued  out  before  the  next  friend 
is  appointed.  -2  Archbold,  Pr.  6th  ed. 
940.  This/  said  our  supreme  court  in 
1810,  'is  the  common  practice.*  Groff 
T.  Groff,  3  N.  J.  L.  656.  Consequently 
there  was  nothing  to   prevent  the 
plaintiff's  taking  out  a  summons  the 
day  after  be  was  injured.    His  cause 
of  action  had  accrued,  for  he  was  in 
a  position  to  assert  it  in  a  court  of 
law." 


And  in  Alvarado  v.  Southern  P.  Co. 
(1917)  —  Tex.  Civ.  App.  — ,  198  S.  W. 
1108,  it  was  held  that,  as  the  Federal 
act  contained  no  exceptions  to  the 
provision  that  no  action  should  be 
maintained  under  the  act  unless  com- 
menced within  two  years  from  the  date 
the  cause  of  action  accrued,  an  ac- 
tion on  behalf  of  an  injured  employee 
must  be  brought  within  such  two 
years,  notwithstanding  the  fact  that 
the  injury  in  question  rendered  the 
employee  insane. 

And,  in  Bement  v.  Grand  Rapids  & 
I.  R.  Co.  (1916)  194  Mich.  64,  L.R.A. 
1917E,  322,  160  N.  W.  424,  an  action 
for  injuries,  it  was  held  that  the  two- 
year  limitation,  being  contained  in  the 
statute  which  created  a  new  liability, 
was  a  limitation  upon  the  right  and 
not  on  the  remedy,  and  that  if  the 
action  was  not  brought  within  the 
period  designated  by  the  statute,  it 
was  lost,  and  that  the  defendant  was 
not  estopped  from  asserting  the  ben- 
efit of  the  statute  by  reason  of  conceal- 
ment or  fraud. 

In  Lindsay  v.  Chicago,  B.  I.  &  P.  R. 
Co.  (1916)  66  OUa.  234,  165  Pac.  1173, 
in  which  it  did  not  appear  that  death 
occurred  more  than  two  years  from 
the  date  of  the  action,  it  was  held, 
under  the  statute  here  considered,  that 
where  the  action  is  for  death  the 
cause  of  action  accrues  at  the  time  of 
death,  and  not  from  the  time  of  the 
accident.  The  court  there  said :  "The 
action  must  be  brought  'within  two 
years  from  the  day  the  cause  of  ac- 
tion accrued.*  We  are  of  the  opinion 
that,  where  the  action  is  for  death,  as 
in  the  instant  ca^e,  a  correct  interpre- 
tation of  the  time  the  cause  of  action 
accrued  is  that  the  action  accrued  at 
the  time  of  the  death.  'Must  the  ac- 
tion be  brought  within  two  years  from 
the  date  of  his  injury,  or  within  two 
years  from  the  date  of  his  death?  A 
little  consideration  of  this  question 
wiir  show  that  the  suit  can  be  brought 
within  two  years  after  the  death,  and 
that  the  date  of  the  injury  is  immate- 
rial in  this  respect.  While  the  injured 
person  was  alive  he  could  have  no  ad- 
ministrator, nor  could  his  parents, 
wife,  children,  or  next  of  kin,  depend- 
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ent  upon  him,  brin?  an  action  because 
of  hi8  injuries.  ...  It  necessarily 
follows  that  the  statute  begins  to  run 
from  the  date  of  the  death  of  the  in- 
jured person.  .  .  .  'The  better  rule 
seems  to  be  that  the  Statutes  of  Limi- 
tation begin  to  run  against  the  statu- 


tory right  of  action  for  Meatt  by 
wrongful  act  only  from  the  time  that 
such  death  occurred.'  18  Cyc.  839,  C,  2. 
'The  general  and  reasonable  rule  is 
that  the  statute  runs  from  the  time  of 
death,  and  not  from  that  of  the  injury.' 
8  R.  C.  L.  §  82.  p.  803."      J.  T.  W. 


COMMONWEALTH  OF  KENTUCKY,  Appt, 

V. 

JOHN  H.  ALLEN. 

XanfuolBir  Court  of  Appeals  ^  Mai/  i98tm 
(191  Ky.  624,  231  S.  W.  41.) 

Witness  —  wife  aga£nst  husband  —  performance  of  abortion. 

1.  A  woman  may  testify  against  her  husband  in  a  prosecution  agiunst 
him  for  causing  ber  to  miscarry  by  the  use  of  instruments  upon  ha 

person, 

{See  note  on  thda  question  beginning  on  page  490.] 

Indictment  —  snffldency     failure  to  statute,  if  it  omits  no  allegation  of 

follow  statute.  fact  or  cirenmstance  necessary  to 

2.  An  indictment  is  not  insufllcient  constitute  the  offense  named  in  the 
to  put  accused  in  jeopardy  because  it  statute. 

does  not  follow  the  language  of  the       [See  14  R.  C.  L.  186.] 


APPEAL  by  the  Commonwealth  from  a  judgment  of  the  Circuit  Geart 
for  Logan  County  acquitting  defendant  upon  trial  of  an  indictment  for 
abortion.  Error* 

I    The  facts  are  stated  in  the  opinion  of  the  court 


Messrs.  Charles  I.  Dawson,  Attoiv 
ney  General,  Thomas  B.  McGregor, 
Assistant  Attorney  General,  James  R. 
Mallory,  and  Coleman  Taylor  for  the 

Commonwealth. 

i  Messrs.  S.  R.  Crewdson,  E.  J.  Felts, 
and  Selden  Y.  Trimble,  for  appellee : 

It  was  never  the  intention  of'  the 
legislature  to  allow  the  wife  to  testify 
against  the  husband  upon  a  trial  for 
abortion. 

Com.  V.  Sapp,  90  Ky.  686,  29  Am.  St. 
Rep.  405,  14  S.  W.  834;  Elswick  v. 
Com.  13  Bush  (Ky.)  155;  Hostetter  v. 
Green,  159  Ky.  611,  L.R.A.1915C,  870, 
167  S.  W.  919;  Howard  v.  Cora.  118 
Ky.  14,  80  S.  W.  211,  81  S.  W.  704; 
Murphy  v.  Murphy,  23  Ky.  L.  Rep. 
1460;  Fightmaster  v.  Fightmaster,  22 
Ky.  L  Rep:  1512,  60  S.  W.  918;  Com. 
V.  Wilson,  190  Ky.  813,  229  S.  W.  60; 
Miller  v.  Com.  154  Ky.  201,  157  S.  W. 
878;  Com.  v.  Winfrey,  169  Ky.  660, 
184  S.  W.  1121. 


Settle,  J.,  delivered  the  opinion  of 
the  court : 
*  The  grand  jury  of  Logan  county 
found  and  returned  in  the  circuit 
court  of  that  county  an  indictment 
against  the  appellee,  John  H.  Alloi, 
accusing  him  of  the  crime  of  abor- 
tion. Omitting  the  merely  formal 
parts  of  the  indictment,  its  descrip- 
tion  of  the  acts  constituting  the 
crime  charged  is  as  follows :  "The 
said  Allen  .  .  .  did  unlawfully, 
wilfully,  and  feloniously  use  a  metal 
instrument,  a  spoon  or  sound,  a 
more  particular  description  of 
which  is  to  the  grand  jury  unknown, 
upon  the  body  and  person  of  his 
wife,  Sallie  Mildred  Allen,  who  was 
at  the  time  pregnant,  during  the  pe- 
riod of  gestation,  which  was  well 
known  to  him,  by  forcing,  thrusting, 
and  inserting  the  said  instrument 
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into  the  body,  private  parts,  and 
wiHnb  of  tbe  said  Mrs.  Allen,  with 
the  intmt  thereby  to  procure  the 
niisearriage  of  said  woman,  all  of 
iriiich  was  over  her  protest,  against 
her  will,  and  not  necessary  to  pre- 
serve her  life,  and,  as  a  result  of 
nid  acts  so  done  with  the  intent  and 
in  the  manner  aforesaid,  the  miscar- 
riage of  the  said  Mrs.  Allen  was 
procured,  the  death  of  two  unborn 
children  was  caused,  and  the  said 
Mrs.  Allen  did  miscarry.  ..." 

The  trial  of  appellee  under  the  in- 
fietment  resulted  in  his  acqqittal  by 
the  verdict  of  the  jury,  complaining 
of  whidi,  the  ruling  of  the  trial 
court  in  excluding  certain  evidence 
offered  in  its  behalf,  and  of  its  re- 
fusal to  grant  it  a  new  trial,  the 
commonwealth  has  appealed. 

The  crime  of  abortion  is  defined 
and  made  a  felony  hy  Kentucky 
Statutes,  §  1219a,  subsecs.  1-4;  the 
penalty  prescribed  by  subsec.  1  be- 
ing  applicable  where  the  conviction 
of  the  accused  results  from  his  com- 
mitting, with  the  intent  to  procure 
a  miscarriage,  when  not  necessary 
to  preserve  the  woman's  life,  the 
acta  by  which,  as  defined  by  the  sec- 
tion, It  mi^  be  effected,  but  with- 
out actually  causing  it.  The  penalty 
prescribed  by  subsec.  2  applies 
where  the  conviction  of  the  accused 
occurs  by  re&son  of  his  committing, 
with  the  intent  to  procure  a  miscar- 
riage, when  not  necessary  to  pre- 
serve the  woman's  life,  the  acts  de- 
Kribed  in  subsec.  1,  and  the  miscar- 
riage actually  results  from  such 
acts;  and,  in  addition,  causes  the 
death  of  the  unborn  child,  whether 
before  or  after  quickening  time.  If, 
however,  the  woman  upon  whom  the 
acts  described  in  subsec.  1  are  com- 
mitted with  the  intent  to  procure 
the  miscarriage,  when  not  necessary 
to  preserve  her  life,  should  by  rea- 
son thereof  die^  subsec.  3  of  the 
statute  provides  that  the  person  of- 
fending, if  convictied,  "shall  be  pun- 
idied  as  now  prescribed  by  law  for 
the  offense  of  murder  or  manslaugh- 
ter, as  the  facts  may  justify."  By 
rabsec  4  it  is  provided  that  the  con- 
tent of  the  woman  to  the  means  em- 
ployed to  procure  the  abortion  shall 
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be  no  defense;  that  she  shall  be  a 
competent  witness  in  any  prosecu- 
tion under  the  statute,  and  for  that 
purpose  shall  not  be  considered  an 
accomplice. 

It  is  apparent  from  the  language 
of  subso^.  1, 2,  and  8  of  the  statute, 
supra,  that  the  offense  denounced  by 
each  is  a  felony,  and  manifest  from 
that  of  the  indictment  in  the  instant 
case  that  the  acts  alleged  therein  to 
have  been  committed  by  the  appellee 
constitute  the  offense  as  defiined  in 
subsecs.  1  and  2,  for  which,  if  found 
guilty  by  tiie  jury,  he  would  have 
been  amenable  .to  the  punishment, 
by  way  of  confinement  in  the  peni- 
tentiary, prescribed  by  subsec.  3. 

Without  raising  the  question  in 
the  court  below,  or  seriously  argu- 
ing it  here,  counsel  for  the  common- 
wealth contends  that  the  indictment 
is  not  sufiicient  to  sustain  a  convic- 
tion; hence  the  appellee  was  not 
placed  in  jeopardy  by  his  trial  there- 
under, for  which  reason  the  *judg- 
ment  appealed  from  should  be 
reversed,  and  the  case  remanded, 
with  direction  to  the  cour^.  below  to 
set  it  aside  and  refer  the  ca3e  to  the 
grand  jury  for  the  return  of  anoth- 
er and  sufficient  indictment  against 
^pellee.  Without  consuming  time 
in  discussing  this  contention,  it  is 
deemed  only  necessary  to  say  that 
the  indictment  in  form  and  sub- 
stance sufficiently  complies  with  the 
provisions  of  Criminal  Code,  §  122, 
subsecs.  1,  2,  and  §  124,  subsecs.  1 
to  4,  inclusive,  in  that  it  is  direct 
and  certain  as  regards  (1)  the  party 
charged;  (2)  the  offense  charged; 
<8)  the  county  in  which  it  was  com- 
mitted; (4)  "a  statement  of  the 
acts  constituting  the  offense,  in  or- 
dinary and  concise  language,  and  in 
such  a  manner  as  to  enable  a  person 
of  common  understanding  to  know 
what  is  intended ;  and  with  such  de- 
gree of  certainty  as  to  enable  the 
court  to  pronounce  judgment,  on 
conviction,  according  to  the  right  of 
the  case."  While  the  indictment 
does  not  attempt 
to  follow  the  Ian-  l^lS^^t^^ 
guage  of  the  stat^  RJS;?.^-..^^ 
ijite,  it  (Hmts  no 
allegation  of  fact  or  circumstance 
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necessary  to  constitute  the  offense 
therein  named.  Therefore  it  is  clear 
that  the  appellee  was  placed  in  jeop- 
ardy by  his  trial  thereunder  in  the 
court  below,  and  that  this  court  is 
powerless  to  reverse  the  judgment 
of  that  court  based  upon  the  verdict 
of  the  jury  acquitting  him  of  the 
crime  charged.  So  our  authority  is 
confined  to  a  review  of  such  of  the 
rulings  of  the  circuit  court  on  the 
trial  as  are  assigned  as  error  on 
the  appestl,  and  to  declaring  the  law 
regarding  the  same. 

The  remaining  important  ques- 
tion presented  for  decision  by  the 
appeal,  and  respecting  which  coun- 
sel for  the  appellant  are  most  in- 
sistent, is:  Was  the  wife  of  the 
appellee,  the  party  injured  by  his 
alleged  acts  constituting  the  crime 
charged  in  the  indictment,  a  com- 
petent witness  for  the  common- 
wealth on  his  trial  under  the  indict- 
ment Z  It  appears  from  the  record 
that  the  only  evidence  introduced 
on  the  trial  of  appellee  in  the  court 
below  was  in  behalf  of  the  com- 
monwealth; and,  while  it  was  suf- 
ficient to  prove  that  appellee's  wife 
suffered  a  miscairiage  as  charged 
in  the  indictment,  resulting  in  the 
premature  birth  of  two  children 
(twins)  without  life,  and  that 
such  miscarriage  was  caused  by 
some  sort  of  force  or  violence 
employed  upon  the  person  of  Mrs. 
Allen,  with  the  exception  of  one 
witness  who  testified  as  to  a  state- 
ment of  appellee  that  his  wife  was 
pregnant,  and,  in  substance,  that 
he  intended  to  cause  her  to  have 
a  miscarriage,  there  was  little,  if 
anything,  in  the  evidence  tending  to 
connect  him  with  the  procurement 
of  the  abortion,  which  doubtless  led 
the  jury  to  entertain  such  doubt  of 
his  guilt  as  to  cause  the  verdict  of 
acquittal  returned  by  them.  It  was 
to  supply  this  lack  of  evidence, 
therefore,  that  the  wife  of  appellee, 
who  better  than  all  others  knew  the 
facts  regarding  his  guilt  or  inno- 
cence, was  offered  as  a  witness  by 
the  commonwealth.  She  was,  how- 
ever, excluded  upon  appellee's  ob- 
jection as  a  witness,  and  her  offered 
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testimony  rejected  by  the  trial 
court,  to  which  ruling  counsel  for 
the  commonwealth  at  the  time  took 
an  exception,  and  thereupon  entered 
of  record  an  avowal  that  the  witness 
Mrs.  Allen,  "if  permitted  to  testify, 
would  state  that  her  husband  [ap- 
pellee], over  her  protest  and  against 
her  will,  forcibly  inserted  a  metal 
instrument  into  her  private  parts, 
person,  and  body  for  the  purpose  of 
causing  a  miscarriage  of  her  unborn 
child  [or  children],  and  the  result 
of  same  was  a  miscarriage." 

The  antiquity  of  the  common-law 
rule  that  neither  the  husband  nor 
wife  shall  testify  for  nor  against  the 
other  is  so  great  as  to  render  even 
the  century  of  its  origin  well-nigh 
undiscoverable.  It  was  mainly 
founded  upon  two  reasons:  (1) 
The  danger  of  causing  dissension 
and  of  disturbing  the  peace  of  fam- 
ilies ;  (2)  the  natural  repugnance  in 
all  fair-minded  persons  to  compell- 
ing the  husband  or  wife  to  be  the 
means  of  the  other's  condemnation. 
It  may  therefore  be  said  that  the 
rule  in  question  was  bottomed  upon 
a  humane  public  poli^  intended  to 
protect  the  sanctity  of  the  home  and 
happiness  of  the  family.  But  the 
rule,  like  practically  all  others,  had 
its  salutary  exceptions,  one  of  which 
is  that  the  wife  may  testify  against 
the  husband  in  a  criminal  or  penal 
prosecution  for  an  offense  or  at- 
tempted offense  against  her  person. 

In  Com.  v.  Sapp,  90  Ky.  580,  29 
Am.  St.  Rep.  405,  14  S.  W.  834,  we 
had  occasion  to  pass  directly  on  this 
question.  Sapp  was  indicted  for  at- 
tempting to  poison  his  wife,  and 
upon  his  trial  the  wife  was  offered 
by  the  commonwealth  as  a  witness 
against  him;  its  counsel  avowing 
that  she  would  state  that  she  saw 
the  husband  sprinkle  a  sabstance 
upon  a  piece  of  watermelon  intend- 
ed for  her,  which  substance  was 
shown  by  other  .testimony  on  the 
trial  to  be  arsenic,  a  deadly  poison. 
The  trial  court  refused  to  permit 
her  to  testify,  holding  that  she  could 
not  be  a  witness  for  any  purpose. 
But  on  the  appeal  of  the  case  we 
held  that  her  rejection  as  a  witness 
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was  error.  The  opinion,  following 
a  review  of  the  common-law  and 
numerous  judicial  decisions  on  the 
subject,  declares  that  §  606,  Civil 
Code  of  Practice,  is  "but  declaratory 
of  the  common  law,"  and  that,  not- 
withstanding its  emphatic  provi- 
sions to  the  effect  that  neither  a  hus- 
iumd  nor  his  wife  shall  testify  for 
or  against  each  other,  this  rule  "is 
subject  necessarily  to  some  excep- 
tions, one  of  which  is  where  the  hus- 
band commits  or  attempts  to  com- 
mit a  crime  against  the  person  of 
the  wife." 

Although  in  the  case  supra  the 
wife  had  been  divorced  from  the 
husband  before  she  was  offered  as  a 
witness,  this  fact  the  court  held  of 
no  consequence,  saying  in  the  opin- 
ion: "llie  policy  upon  which  the 
rule  that  the  husband  and  wife  can- 
not testify  for  or  against  each  other 
is  based  is  so  far  overcome  as  to 
create  the  exception  that  su- 
perior policy  which  dictates  the 
punishment  of  crime,  and  which, 
without  the  exception  to  the  rule, 
would  very  likely  go  unpunished.  It 
is  of  necessity.  If  it  be  said  that  our 
statute  forbids  the  introduction  of 
the  husband  or  wife  as  a  witness 
against  the  other,  we  rep^,  and  so 
did  the  common  law;  and  yet  the 
exception  named  existed,  and  so  it 
should,  in  our  opinion,  under  our 
statute.  The  necessity  of  the  case 
requires  such  a  construction,  and, 
as  already  said,  the  statute  forbid- 
ding husband  or  wife  to  testify 
against  each  other  is  but  declaratory 
of  the  common  law.  As  the  di- 
vorced wife  would  have  been  a  com- 
petent witness  if  she  had  still  been 
the  wife  of  the  accused  at  the  time 
of  the  trial  as  to  the  alleged  at- 
tempted felony  upon  her,  it  follows 
a  fortiori  that  being  divorced  did 
not  disqualify  her." 

In  Wharton,  Criminal  Law,  voL  1, 
§  762,  it  is  said :  "Where,  however, 
violence  has  been  committed  on  the 
person  of  the  wife  by  the  husband, 
she  is  competent  to  prove  such  vi- 
olence." 

See  Roscoe,-  Crim.  Ev.  150 ;  Stein 
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v.  Bowman,  13  Pet.  221,  10  L.  ed. 
129. 

In  the  very  recent  case  of  Com.  v.  • 
Wilson,  190  Ky.  813,  229  S.  W.  60, 
the  right  of  the  wife  to  testify 
against  the  husband  in  such  a  state 
of  case  as  is  here  presented  is  recog- 
nized. In  approving  in  that  case 
the  decision  holding  ^e  wife  a  com- 
petent witness  against  the  husband 
reached  in  Com.  v.  Sapp.  supra,  we 
said  of  the  exception,  both  to  the 
common-law  and  Code  provisions, 
upon  which  her  right  to  testify  was 
therein  rested :  "But  the  exception 
was  created  and  is  allowed  from  the 
necessities  of  the  case,  in  order  to 
subserve  the  larger  policy  of  the 
state,  that  the  guilty  should  be  pun- 
ished, which  would  in  many  cases 
be  defeated  if  the  mouth  of  the  wife 
was  closed  and  she  was  not  permit- 
ted to  testify  to  the  facts  constitut- 
ing the  offense  against  her  person." 

In  Com.  V.  Wilson,  supra,  we  held 
that  the  wife  was  a  competent  wit- 
ness against  the  husband  under  an 
indictment  accusing  him  of  obtain- 
ing by  false  pretenses  upon  her 
check,  fraudulently  made  out  by  his 
procurement  for  an  unauthorized 
amount,  money  belonging  to  the 
wife.  The  question  decided,  there- 
fore, was  whether  the  wife  was 
a  competent  witness  against  the 
husband  where  the  offense  charged 
was  one  affecting  her  properly, 
instead  of  her  person,  as  in  the 
Sapp  Case.  But  the  opinion,  in 
responding  to  the  insistence  of 
counsel  for  the  commonwealth  that 
th^  superior  policy  of  the  state 
constituting  the  exception  to  the 
rule  of  the  common-law  and  Code 
provisions  under  which  the  com- 
petency of  the  wife's  testimony 
was  declared  in  the  Sapp  Case  made 
the  imfe  a  competent  witness  where, 
as  in  the  Wilson  Case,  the  crime  of 
the  husband  caused  the  loss  to  her 
of  her  property,  while  admitting  the 
force  of  this  contention  and  the  sup- 
port given  it  by  the  weight  of  au- 
thority in  other  states,  held  the 
decision  of  the  question  unneces- 
sary, as  the  competency  of  Wilson's 
wife  as  a  witness  against  him  was 
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put  beyond  doubt  by  the  amendment 
to  §  606,  Civil  Code,  made  by  act  of 
the  Legislature  of  February  23, 
1898»  providing:  "And  except  that 
when  the  husband  or  wife  is  acting 
as  agent  for  his  or  her  consort, 
either  of  them  may  testi^  as  to  any 
matter  connected  witii  such  an  agen- 
cy." / 

So,  while  it  is  true,  as  claimed  by 
counsel  for  appellee,  that  the  court 
did  not  have  before  it  in  Com.  v. 
Wilson  the  precise  question  passed 
on  in  Com.  v.  Sapp,  its  approval  of 
the  conclusion  regarding  the  wife's 
competency  as  a  witness  against  the 
husband  expressed  in  the  opinion  of 
the  latter  case,  and  of  the  reasons 
supporting  the  conclusion,  persua- 
sively indicate  it  to  be  the  intention 
of  the  court  to  be  understood  as  ad- 
hering to  the  rule  as  to  the  wife's 
right  to  testify  against  the  husband 
where,  as  in  the  Sapp  Case  and  the 
instant  case^  the  crime  of  the  latter 
was  committed  or  attempted  to  be 
committed  on  the  person  of  the  wife. 

In  Barclay  v.  Com.  116  Ky.  275, 
76  S.  W.  4,  we  reaffirmed  the  rule 
of  necessity  with  respect  to  the  right 
of  the  wife  to  testify  against  the 
husband  announced  in  Com.  v.  Sapp, 
90  Ky.  580,  29  Am.  St.  Rep.  405, 14 
S.  W.  834.  Barclay  was  indicted  for 
unlawfully  and  feloniously  hiring 
and  procuring  a  man  unlmown  to 
the  grand  juiy,  and  without  author- 
ity to  solemnize  a  marriage,  to  con- 
duct and  solemnize,  under  pretense 
of  having  such  authority,  a  mar- 
riage between  him  (Barclay)  and 
Adeline  Chandler.  On  the  triaL  of 
Barclay  under  the  indictment  Ad- 
eline Chandler,  over  his  objection, 
was  permitted  by  the  court  to  tes- 
tify against  him  as  to  the  mock 
marriage,  which,  according  to  ner 
testimony,  she  supposed  hAd  b^n 
legally  solemnized  by  one  having 
authority  to  act  in  performing  such 
a  rite.  After  the  pretended  mar- 
riage Barclay  took  her  to  Tennessee 
and  there  lived  with  her  a  week  as 
his  wife,  she  believing  all  the  wbile 
that  they  had  been  legally  married. 

Section  2110,  Kentucky  Statutes, 
makes  it  a  felony,  punishable  by  con- 


finement in  the  penitentiary  not  ex- 
ceeding three  years,  for  any  person, 
not  authorized  to  solemnize  a  mar- 
riage, to  do  BO  under  pretense  of 
having  such  authority.  Barclay,  as 
an  accessory  to  the  false  marriage 
and  before  the  fact,  was  liable  under 
§  1128,  Kentucky  Statutes,  to  the 
same  punishment  as  the  person  by 
whom  the  illegal  marriage  was  pre- 
tended to  be  solemnized.  Section 
2097,  Kentucky  Statutes,  declares  a 
marriage  void  when  not  solemnized 
or  contracted  in  the  presence  of  an 
authorized  person  or  society.  It  is, 
however,  provided  by  8  2102  that 
"no  marriage  solemnizea  before  any 
pereon  professing  to  have  authority 
therefor  shall  be  invalid  for  the 
want  of  such  authority,  if  it  is  con- 
Bununated  with  the  belief  of  the 
parties,  or  either  of  them,  that  he 
had  authority  and  that  they  have 
been  lawfully  married." 

On  the  appeal  of  the  case  it  was 
insisted  for  the  appellant,  Barclay, 
that,  'as  the  marriage  had  been  con- 
summated with  the  belief  on  the 
part  of  Adeline  Chandler  that  she 
and  appellant  had  been  UwfuUy 
married,  it  was  by  the  terms  of  the 
statute  not  invalid  for  want  of  au- 
thority in  the  person  solemnizing  it, 
for  which  reason  she  could  not  tes- 
tify against  him.  But  in  overruling 
th£9  contention  we,  in  the  opinion^ 
said: 

"We  cannot  concur  in  this  conclu- 
sion. The  case  falls  within  one  of 
the  well-settled  exceptions  to  the 
rule  that  a  wife  cannot  testiftr 
against  her  husbandw.  In  1  Green- 
leaf  on  Evidence,  §  343,  it  is  said : 
*To  this  general  rule  excluding  the 
husband  and  wife  as  witnesses  there 
are  some  exceptions,  which  are  al- 
lowed from  the  necessity  of  the  case, 
partly  for  the  .protection  of  tiie  wife 
in  her  life  and  liberty,  and  partly 
for  the  sake  of  public  justice.  But 
the  necessity  which  calls  for  this  ex- 
ception for  the  wife's  security  is 
described  to  mean,  'not  a  general 
necessity,  as  where  no  other  wit- 
nesses can  be  had,  but  a  particular 
necessity,  as  where,  for  instance,  the 
wife  would  otherwise  be  exposed. 
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without  remedy,  to  phonal  injury/ 
Thus  a  womadi  is  a  competent  wit- 
ness against  a  man  indicted  for 
forcible  abduction  and  marriage,  if 
the  force  were  continuing  upon  her 
until  the  marriage,  of  which  fact 
is  also  a  competent  witness,  and 
tfa^  by  the  weight  of  the  authorities, 
notwithstanding  her  subsequent  as- 
sent and  voluntary  cohabitation,  for 
otherviae  the  offender  would  take 
advantage  of  his  wrong." 

''Other  authorities  might  be  dt- . 
ed,  but  the  principle  is  so  well  set- 
tled that  we  deem  it  unnecessary. 
If  the  rule  were  otherwise,  it  would 
be  id  the  power  of  the  defendant  by 
consummating  the  marriage,  and 
tinis  adding  another  wrong  to  the 
crime  he  had  already  committed  in 
procuring  the  mock  marriage,  to 
protect  himself  from  punishment 
for  the  crime." 

Under  the  ruling  in  Com.  t.  Sapp 
and  Barclay  v.  Com.  supra,  it  may 
be  said  to  be  a  well-settled  rule  of 
law  in  this  jurisdiction  that  the  ^f  e 
is  a  competent  witness  against  the 
husband  in  a  prosecution  of  the  lat- 
ter for  a  criminal  offense  alleged  to 
have  been  committed  upon  or 
against  ttie  person  of  the  former. 

In  the  majority  of  the  states  the 
courts  recognize  the  right  of  the 
wife  to  testify  against  the  husband 
in  a  criminiQ  prosecution  against 
the  latter  for  an  offense  involving 
actual  or  threatened  injury  to  her 
person;  and  in  many  of  them  the 
doctrine  that  the  wife  may  testify 
against  him  in  any  criminal  prosecu- 
tion charging  him  with  injury  to 
her  property  is  also  given  recogni- 
tion. Williamson  v.  Morton,  2  Md. 
Ch.  94;  Miller  v.  State,  78  Neb. 
645,  111  N.  W.  637;  Murray  v. 
State,  48  Tex.  Grim.  Rep.  141,  122 
Am.  St  Rep,  737,  86  S.  W.  1024; 
People  v.  Northrup,  50  Barb.  147; 
Com.  V.  Spink,  137  Pa-  255,  20  Atl. 
680;  Dill  v.  People,  19  Colo.  469,  41 
Am.  St.  Bep.  254,  36  Pac.  229 ;  Dav- 
is V.  Com.  99  Va.  838,  38  S.  E.  191 ; 
Com.  V.  Kreuger.  17  Pa.  Co.  Ct.  181. 

A  well-considered  case,  among 
the  many  of  otiier  jurisdictions  on 
the  question  under  consideration,  is 
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that  of  State  v.  D^'er,  59  Me.  SOS. 
Ah  indictment  against  the  husbuid 
and  another  charged  them  with  us- 
ing an  instrument  upon  the  wife  by 
forcing  and  inserting  it  into  her 
womb  for  the  purpose  of  procuring 
a  miscarriage.  The  question  for  de- 
cision was  whether  the  wife  was  a 
competent  witness  against  the  hus- 
band. It  was  held  that  she  could 
testify:  (1)  Because  the  charge 
was  gross  personal  violence  on  the 
person  of  the  wife;  (2)  that  the 
wife  acted  under  the  coercion  of  the 
husband;  (3)  that  the  intent  was 
to  procure  the  miscarriage  of  the 
woman.  These  facts  were  sufficient, 
as  held  by  the  court,  to  bring  the 
case  within  the  exception  to  the  rule 
of  the  common  law  excluding  hus- 
band and  wife  as  witnesses  for  or 
against  each  other.  In  discussing 
the  reasons  for  the  exception  the 
court,  in  part,  said:  "The  object 
and  purpose  of  the  exception  meas- 
ures the  extent  of  it.  In  a  given 
case  the  inquiry  must  be:  What  is 
the  nature  of  the  offense  charged, 
and  is  it  one  implying  personal  vi- 
olence to  the  wife?  If  so,  she  may 
be  a  witness,  not  only  to  obtain  secu- 
rity for  herself,  but  also  when  he  is 
charged,  by  indictment,  with  an  as- 
sault upon  her.  .  .  .  The  rule  of 
exclusion,  it  is  well  known,  is  based 
upon  the  unity  in  view  of  the  law  of 
husband  and  wife,  and  'the  idea  that 
her  testimony  would  tend  to  destroy 
domestic  peace,  and  introduce  dis- 
cord, animosi^,  and  confusion.' 
The  exceptions  which  necessity 
soon  forced  upon  the  courts  are 
based  primarily  on  the  idea  that  the 
protection  of  the  person  of  lie  vdfe 
from  actual  violence  and  assault  or 
cruel  treatment  by  the  husband  is  of 
more  practical  importance  than  the 
legal  assumption  of  unify,  or  the 
theoretical  fears  of  domestic  dis- 
cord." 

We  fully  indorse  the  reasons  ad- 
vanced by  the  supreme  court  of 
Maine  in  the  case,  supra,  in  support 
of  the  right  of  the  wife  to  testify 
against  the  husband  when  it  is 
sought  in  a  criminal  or  penal  pros- 
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ecution  to  bring  him  to  account  for 
an  injury  wantonly 

riVriSZb..t  inflicted  or  threat- 
ii«ba>d-  ened  to  her  person; 

I^TII^u;:!  for  we  believe  them 
in  full  accord  with 
a  salutary  public  policy,  the  enforce- 
ment of  which  will  have  beneficent 
effect  in  protecting  the  sanctity  of 
the  home  and  happiness  of  the  fam- 
ily. Indeed,  any  other  view  of  the 
matter  would  be  contrary  to  reason 
and  repugnant  to  the  demands  of 
justice. 

We  do  not  find  that  the  author- 
ities relied  on  by  counsel  for  appel- 
lee militate  against  the  view  we 
entertain  of  the  law.  None  of  the 
cases  cited  in  their  brief  is  precisely 
analogous  to  the  case  at  bar,  in  point 
of  fact  or  as  regards  the  conclusion 
reached.  That  of  Com.  v.  Winfrey, 
169  Ky.  650, 184  S.  W.  1121,  strong- 
ly relied  on,  though  apparently  sim- 
ilar in  some  of  its  features  of  fact, 
did  not  require  a  decision  of  the 
question  of  the  wife's  right  to  tes- 
tify. The  only  questions  decided  in 
the  case  on  the  appeal  was  as  to  the 
right  of  the  commonwealth's  attor- 
ney, denied  by  the  trial  court,  to 
dismiss  by  motion  an  indictment 
under  §  243,  Criminal  Code,  over  the 
defendant's  objection,  and  whether 
a  writ  of  prohibition  would  li^  to 
control  the  action  of  that  court  upon 
such  motion.  It  was  held  by  us  that 
the  writ  of  prohibition  did  not  lie, 
but.  as  the  commonwealth  had  taken 
an  appeal  from  the  order  of  the  trial 
court  overruling  the  motion  of  its 
attorney  to  dismiss  the  indictment, 
its  action  thereon  was  reviewable  on 
the  appeal;  and,  further,  that  such 
action  of  the  trial  court  in  overrul- 
ing the  motion  of  the  common- 


wealth's attorney  to  dismiss  the  in- 
dictment was  error;  hence  for  that 
reason,  and  no  other,  the  judgment 
was  reversed. 

While  comment  is  made  in  the 
opinion  upon  the  claim  of  counsel 
that  the  marriage  of  the  defendant 
to  the  prosecutrix  after  his  indict- 
ment for  procuring  an  abortion  up- 
on her  had  rendered  her  incompe- 
tent to  testify  against  himi,  it  can 
hardly  be  claimed  that  the  court  by 
what  was  said  admitted  the  disqual- 
ification of  the  wife  as  a  witness  l>y 
her  marriage  to  the  defendant 
Fairly  construed,  the  language  used 
means  that,  if  it  were  true  such  dis- 
qualification of  the  witness  resulted 
from  the  marriage,  as  claimed,  that 
fact  could  not  be  urged  by  the  de- 
fendant as  a  ground  for  defeating 
the  right  of  the  commonwealth  to 
renew  the  prosecution  against  him 
under  another  indictment,  if  tiie  par- 
ties should  thereafter  be  divorced. 
We  think  it  manifest  that  the 
court  did  not  intend,  by  the  language 
referred  to,  to  make  the  opinion  con- 
flict with  those  of  Com.  v.  Sapp,  90 
Ky.  580,  29  Am.  St.  Rep.  405, 14  S. 
W.  834,  and  Barclay  v.  Com.  116 
Ky.  275,  76  S.  W.  4.  At  most,  what 
was  said  in  Com.  v.  Winfrey  was 
unnecessary  to  the  decision  of  the 
question  upon  which  the  judgment 
appealed  from  was  reversed;  and, 
this  being  true,  it  is  to  be  regarded 
obiter  dictum. 

It  follows  from  the  conclusions 
we  have  expressed  that  the  ruling 
of  the  Circuit  Court  excluding  the 
testimony  of  the  wife  of  the  appel- 
lee as  a  witness  in  the  instant  case 
was  error.  Hence  it  is  so  declared, 
and  this  opinion  certified  to  that 
court  as  the  law  of  the  case. 


ANNOTATION. 

Abortion  ml  an  offense  agamat  othtf  spouse  wilhin  exertion  to  rule  relalinK 
to  competency  of  one  as  witneu  agamst  other. 


Generally,  as  to  sexual  offense  by 
one  spouse  with  or  against  third  per- 
son as  a  crime  against  other  spouSe 
within  statute  relating  to  competency 
of  husband  or  wife  as  witness  against 


other,  see  annotation  following  State 
V.  Wilcox,  4  A.L.R.  1066. 

The  general  common-law  rule  was 
to  the  effect  that  one  spouse  was  in-- 
conqietent  to  testify  against  the  other. 
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Imt  to  tills  an  exeeption,  said  to  arise 
from  necessity,  was  made  in  case  of 
offoises  by  one  spouse  against  the 
other,  at  least,  where  there  was  per- 
arasl  violence.  This  exception  has,  in 
Tuying  phraseology  (e.  g.,  "all  cases 
in  which  an  injory  has  been  done  by 
eHher  against  the  person  or  property 
tt  the  other/'  "a  crime  committed  by 
ou  against  the  other,"  "cases  of  crim- 
ioal  violence  upon  one  by  the  other/* 
etc),  been  incorporated  in  the  statutes 
of  moBt  jurisdictions. 

The  question  under  consideration  in 
this  annotation,  as  stated  in  the  title, 
IB  whetho:  or  not  the  exception  applies 
in  esses  of  abortion. 

The  general  rule  in  this  respect  is 
that  the  wife  is  competent  to  testify 
against  the  husband  for  abortion  com- 
mitted on  her  by  him.    Thus  in  the 
reported  case  (Goh.  v.  Allen,  ante, 
484)  where  the  general  statute  mere- 
ly provided  that  neither  a  husband  nor 
his  wife  shall  testify  for  or  against 
each  other,  )t  was  held  that  since  the 
statute  was  but  declaratory  of  the 
common  law,  the  common-law  excep- 
tion should  be  read  into  it,  so  that  the 
wife  was  competent  to  testify  against 
her  husband,  especially  in  view  of  the 
provisions  of  the  Abortion  Statute,  to 
the  effect  that  the  woman  upon  .whom 
the  acts  described  have  been  commit- 
ted shall  be  a  competent  witaess  in 
any  prosecution   thereunder.  This 
was  an  application  of  the  said  to  be 
well-settled  rule  of  law  in  Kentucky, 
that  the  wife  is  a  competent  witness 
against  the  husband  in  a  prosecution 
of  the  latter  for  a  criminal  offense  al- 
lied to  have  been  committed  upon  or 
against  the  person  of  the  former. 
And  in  State  t.  Dyer  (1871)  69  Me. 
303,  set  out,  discussed,  and  quoted  in 
Com.  v.  Allbn,  it  was  expressly  held 
that  a  wife  was  a  competent  witness 
against  her  husband  on  a  prosecution 
for  abortion  committed  on  her  by  him 
and  another;  the  theory  being  that  the 
commission  of  the  acts  complained  of 
constituted  gross  personal  violence 
within  the  meaning  of  the  exception 
to  the  common-law  rule.   And  again 
in  Munyon  v.  State  (1899)  62  N.  J.  L. 
1,  42  Ail.  577,  it  was  said  that  a  wife 
upon  whom  an  abortion  was  alleged 
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to  have  been  committed  by  her  hos- 
band  and  another  was  a  competent 
witness  against  the  husband,  since  the 
charge  showed  an  act  of  direct  vio- 
lence to  the  person  of  the  witness* 
which  clearly  brought  the  case  within 
the  exception  to  the  general  common- 
law  rule.  And  in  Navarro  v.  State 
(1887)  24  Tte.  App.  S78,  6  S.  W.  642, 
where  it  was  charged  that  a  husband 
procured  an  abortion  by  an  unlawful 
assault  on  his  wife,  the  prosecuting 
witness,  with  the  design  of  producing 
that  e£Fect,  it  was  held  that  "under  the 
statute  [provisions  not  reported],  she 
was  clearly  a  competent  witness." 

And  in  Pennsylvania  it  has  been 
held,  upon  the  theory  that  an  abortion 
"is  clearly  a  case  of  bodily  injury  or 
violence"  so  as  to  present  an  exception 
to  the  general  rule,  that  a  wife  who 
became  such  by  marrying  the  accused 
subsequent  to  the  commission  of  the 
abortion,  but  prior  to  the  prosecution, 
was  a  competent  witness  against  the 
husband.  Com.  v.  Kreuger  (1896)  17 
Pa.  Co.  Ct.  181. 

But  in  Texas,  under  a  statute  pro- 
viding that  husband  and  wife  shall  in 
no  case  testify  against  each  other,  ex- 
cept in  a  criminal  prosecution  for  an 
offense  committed  by  one  against  the 
other,  it  has  been  held  (Miller  v.  State 
(1897)  37  Tex.  Crim.  Rep.  676, 40  S.  W. 
313)  that  a  wife  is  not  a  competent 
.witness  against  her  husband  for  an 
abortion  committed  on  her  by  the  ad- 
ministration of  drugs  prior  to  their 
marriage,  it  being  said  that  the  acts, 
even  conceding  that  they  were  acts  of 
personal  violence,  were  not  directed 
against  the  wife,  since  she  was  not  a 
wife  at  the  time  of  their  commission; 
and  moreover  that,  since  the  acts  con-  * 
sisted  merely  in  the  administration  of 
drugs,  there  was  no  "personal  vio- 
lence," so  as  to  bring  the  case  within 
the  exception  to  the  common-law  rule. 
The  court,  among  other  things,  said: 
"The  conviction  was  had  mainly,  if 
not  entirely,  upon  her  evidence.  We 
presume  the  ruling  of  the  judge  au- 
thorizing her  to  testify  was  based  up- 
on one  or  two  propositions:  First, 
that  the  matters  to  which  she  was 
called  to  testify  about  transpired  be- 
fore the  intermarriage  between  prose- . 
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cutrix  and  '  defendant;  and*  aecond, 

that  her  testimony  was  authorized,  be- 
cause the  abortion  was  personal  vio- 
lence by  the  husband  asrainst  her.  At 
common  law  neither  the  husband  nor 
the  wife  were  admissible  as  witnesses 
in  a  case,  civil  or  criminal,  in  which 
the  other  was  a  party.  See  1  GreenI, 
Ev.  §  3S4,  and  authorities  cited  in  note 
2.  Oar  statute  on  the  subject  has 
modified  the  rule.  See  Code  Crim. 
Proc.  1895,  arts.  774,  775,  We  quote 
the  last  article,  to  wit:  The  husband 
and  wife  may  in  all  criminal  actions 
be  witnesses  for  each  other,  but  they 
shall  in  no  case  testify  against  each 
other,  except  in  a  criminal  prosecution 
for  an  offense  committed  by  one 
against  the  other/  This  statute  has 
been  construed  with  such  strictness  as 
that  a  wife,  though  introduced  for  the 
husband,  cannot  be  cross-examined, 
except  as  to  matters  brought  out  and 
directly  involved  in  the  examination 
in  chief.  .  .  .  We  are  not  aware, 
however,  Ihat  It  has  been  construed 
with  reference  to  transactions  occur- 
ring prior  to  the  marriage.  At  com- 
mon law  ttie  principle  of  exclusion  ap- 
plies in  its  fullest  extent,  wherever 
the  interest  of  either  of  the  spouses  is 
directly  concerned.  .  .  .  We  have 
been  referred  to  the  case  of  State  v. 
Evans  (1897)  138  Ho.  116,  60  Am.  St. 
Rep.  649,  39  S.  W.  462,  which  is  much 
in  point.  That  was  a  case  where. 
Evans  was  indicted  for  rape  on  a  girl 
then  under  fourteen  years  of  age 
(which  is  the  age  of  consent  in  Mis- 
souri). Subsequent  to  the  alleged 
rape,  he  married  the  prosecutrix,  and 
she  was  introduced  as  a  witness 
against  him  over  his  objections.  In 
that  state  there  is  a  statute  similar  to 
our  own,  allowing  the  wife  to  testify 
in  favor  of  the  husband,  but  not 
against  him.  The  facts  in  that  case 
show  said  rape  to  have  been  committed 
with  the  consent  of  the  prosecutrix. 
It  was  urged,  however,  that  this  was 
a  criminal  injury  to  the  wife,  and 
came  within  the  exception  allowed  at 
common  law.  The  court,  on  this  pointy 
said:    'This  contention  ignores  the 


limitation  of  the  exception  itself.  Ex 
vi  termini  a  wife  is  only  admitted  to 
testify  concerning  criminal  injuries  to 
herself  as  fi  wife,  not  to  a  woman  who 
was  not  at  the  time  of  the  injury  the 
wife  of  the  defendant.  We  agree  with 
counsel  that  both  the  rule  and  its  ex- 
ceptions are  founded  in  public  policy, 
but  tiie  legislature  of  this  state  has 
announced  the  public  policy  of  this 
state,  .  .  .  The  court  clearly  erred 
in  admitting  the  wife  as  a  witness 
over  and  against  the  defendant's  ob- 
jections and  exceptions.'  If  we  follow 
the  rule  laid  down  in  this  case,  it 
would  apply  directly;  that  is.  Aliens 
Tumage  was  not  the  wife  of  the  ap- 
pellant at  the  time  the  transaction 
occurred  about  which  she  was  called 
to  testify.    She  was  his  wife  at  the 
time  she  was  placed  upon  the  stand. 
If  it  be  conceded  that  the  acts  consti- 
tuting the  abortion  stated  in  the  rec- 
ord were  acts  of  personal  violence, 
they  were  not  at  the  t^e  directed 
against  his  wife.   They  subsequently 
married,  and  the  statute,  by  its  terras, 
excludes  the  wife  from  testifying 
against  her  husband,  except  as  to  acts 
of   personal   violence   against  her. 
However,  the  acts  constituting  and 
causing  the  alleged  abortion  in  this 
case  were  the  administration  of  cer- 
tain drugs,  no  force  being  used  in  the 
administration  thereof,  and  apparent- 
ly  with  her  consent.   Even  in  case  <d 
the  administration  of  poison  with  ma- 
licious intent  to  take  life,  it  has  been 
held  in  this  state  that  this  did  not  con- 
stitute an  assault,  but  was  controlled 
by  our  statute  on  the  subject  witii 
reference' to  administering  poisons  to 
another  with  intent  to  kill  and  injure 
such  pwson.  .  .  .  All  of  cases 
that  we  are  aware  of  in  this  state, 
where  it  has  been  held  that  the  wife 
was  a  competent  witness  against  the 
husband,  were  cases  of  personal  vio- 
lence by  the  husband  against  her." 

In  Com.  V.  Ereuger  (1896)  17  Pa.  Co. 
Gt.  181,  it  was  held  that  the  fact  ttaat 
the  wife  consented  to  the  act  or  aeto 
complained  of  did  not  at  all  affect  tlM 
question  of  her  competency.  G.  J.  C. 
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C.  p.  GILES  et  al.,  Respb^ 

V. 

CITY  OP  OLYMPU,  Appt 

(_  Wash.  — k  197  Pac.  681.) 

ffighw  —  Kndins  effect  of  conditkHi  in  dedication. 

1.  A  municipality  in  accepting  a  dedication  of  land  for  a  street  with 
power  to  make  the  necessary  cuts  and  fills  without  liability  to  abutting 
property  may  agree  to  a  condition  that  the  abutting  property  of  the 
dedicators  will  not  be  assessed  for  the  cost  of  improvementSt  and  cannot 
insist  that  the  condition  is  void  but  the  dedication  must  stand. 

[See  note  on  this  question  beginning  on  page  499.] 


—failure  to  remonstrate  against  im- 
RTorement  district  —  ri|pit  to  con- 
test assesanents. 

2.  Persons  who  have  dedicated  a 
li^t  of  way  for  a  street  on  condition 
that  it  be  improved  without  assessing 
their  proper^  do  not,  by  failure  to 
remonstrate  wh«i  an  improvement 
district  is  formed  for  the  improve- 
meat  of  the  street,  lose  their  right  to 
contest  an  assessment  laid  upon  their 
prq>erty  to  meet  the  cost  of  the  im- 
provement. 

[See  note  in  9  A.L.R.  634.3 
*-  failure  to  record  plat  —  effect. 

3.  Failure  of  the  city  to  record  a 
plat  dedicating  to  it  a  right  of  way  for 
a  street  does  not  prevent  the  property 
owners  from  enforcing  the  conditions 
of  the  dedication  when  steps  for  the 
improvement  of  the  street  are  taken. 
Huiicipa]  corporation  —  power  to 

contract  to  exempt  property  fnun 
assessment. 

4.  A  city  having  charter  authority 


to  acquire  rights  of  way  for  streets 
has  authority  to  contract,  with  the 
property  owners  that,  if  they  will 
dedicate  the  right  of  way,  their  prop- 
erty shall  not  be  assessed  for  the  im- 
provements. 

[See  26  R.  C.  L.  128.] 

Highway  —  contract  to  relieve  abut- 
ting i»operty  from  assessment. 
6.  The  mere  existence  of  a  trail  by 

prescription  does  not  deprive  the  mu- 
nicipality of  the  right  to  contract  with 
the  abutting  property  owner  that  in 
consideration  of  the  dedication  of 
sufficient  additional  land  to  make  a 
highway,  together  with  the  right  to 
make  the  necessary  cuts  and  fills 
without  compensation  to  him  for  in- 
cidental injuries,  it  will  not  assess 
his  lands  for  the  cost  of  the  improve- 
ments. 


Appeal  by  defendant  from  a  judgment  of  the  Superior  Court  for  Thur- 
ston County  (Wright,  J.)  in  favor  of  plaintiffs  in  a  suit  to  contest  assess- 
ments against  their  property  for  a  street  improvement.  Affirmed. 
The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  William  W.  Hanier  and 
George  it.  Bigelow,  for  appellant: 

The  respondents,  not  having  pre- 
sented their  objection  to  the  city 
council  at  the  time  of  the  hearing  on 
tiie  initiatory  resolution,  are  estopped 
from  thereafter  doing  so. 

Re  20th  Ave.  Northeast,  96  Wash. 
6, 163  Pac.  12;  Kuehl  v.  Edmonds,  86 
Wash.  307,  148  Pac.  19;  Great  North- 
era  R.  Co.  Leavenworth,  81  Wash. 
611,  142  Pac.  1166,  Ann.  Cas.  1916D, 


239;  Re  North  Yakima,  87  Wash.  279, 
161  Pac.  795. 

Where  a  roadway  is  already  had  by 
prescription,  there  is  no  consideration 
for  an  agreement  to  purchase  a  right 
of  way,  even  though  a  greater  width 
of  roadway  is  given  than  existed  by 
prescription. 

Olympia  v;  Lemon,  93  Wash.  508, 
161  Pac.  368. 

The  dedication  claimed  cannot  be 
enforced. 
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Perth  Amboy  Trust  Co.  v.  Perth 
Amboy,  76  N.  J.  L.  291,  68  Atl.  84; 
Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v. 
Oglesby,  166  Ind.  642.  76  N.  E.  166; 
Page  &  J.  Taxn.  by  Asseasment,  p. 
721;  4  McQuillin,  Mun.  Corp.  T  1646,  p. 
3218;  1  Elliott,  Roads  &  Streets,  3d  ed. 
p.  183,  Y  163;  State  ex  rel.  Grinaf elder 
V.  Spokane  Street  R.  Co.  19  Wash.  618, 
41  L.R^.  616,  67  Am.  St.  Rep.  739,  63 
Pac.  719;  Richards  v.  Cincinnati,  81 
Ohio  St.  512;  Leggett  v.  Detroit,  137 
Mich.  261,  100  N.  W.  666;  Pittsburgh. 
C.  G.  &  St.  L.  R.  Co.  V.  Oglesby,  166 
Ind.  642.  76  N.  E.  166. 

Messrs.  Troy  &  Stordevant  for  re- 
spondents. 

Hofeomb,  J.,  delivered  the  opinion 
of  the  court: 

The  owners  of  five  Iota  or  tracts 
included  in  the  local  improvement 
district  known  as  local  improve- 
ment district  No.  263  of  the  city  of 
Olympia  appealed  to  the  superior 
court  from  the  final  resolution  of 
the  city  council  of  Olympia,  which 
-  included  their  properties  within 
the  local  ftnprovement  district  and 
levied  special  assessments  against 
the  same.  The  improvement  was 
initiated  by  the  city  council  by  reso- 
lution for  the  jmrpoae  of  "grading, 
graveling,  draining,  constructing 
necessary  culverts,  sewers,  bridges, 
and  such  other  work  as  may  be  nec- 
essaiy  in  connection  therewith," 
Farragut  avenue,  «ind  Farragut 
avenue  extended,  from  Jackson 
street  north  to  its  intersection  with 
West  Bay  avenue,  and  West  Bay 
avenue  north  to  the  plant  of  the 
Buchanan  Lumber  Company.  The 
roadway  runs  along  the  water  front 
on  the  west  shore  of  the  bay.  At 
the  time  fixed  in  the  initiatory  reso- 
lution of  the  council,  calling  for  pro- 
tests against  the  proposed  improve- 
ment, none  of  these  respondents  ap- 
peared before  the  council  or  in  any 
manner  objected  to  the  making  of 
the  improvement.  There  was  no  at- 
tack made  upon  the  legality  of  the 
proceedings  in  and  by  the  city  coun- 
cil until  the  work  had  been  com- 
pleted, and  the  assessment  roll  pre- 
pared and  submitted  to  the  city 
council  for  confirmation.  Respond- 
ents then  appeared  before  the  city 
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council  and  filed  objections  upon  the 
principal  ground,  as  stated,  that: 
"The  said  premises  comprising  such 
West  Bay  avenue  abut  upon  and  run 
across  said  property.  This  prop- 
erly was  granted  to  the  ci^  of 
Olympia  upon  the  express  consid- 
eration and  condition  that  the  said 
abutting  property  aforesaid  was  to 
be  released,  exempt,  and  free  from 
any  costs  and  assessments  by  way 
of  grading,  graveling,  etc.;  the  said 
premises,  consisting  of  the  said 
street,  were  conveyed  about  1891 
or  1892,  and  the  sole  consideration 
therefor  being  the  exemption  of  the 
aforesaid  property  of  the  plaintiffs 
from  future  costs  and  expenses  by 
way  of  grading,  graveling,  etc.,  and 
the  said  premises  having  been  ex- 
pressly released  by  a  written  con- 
tract." . 

-  Upon  the  hearing,  upon  appeal  to 
the  superior  court,  findings,  conclu- 
sions, and  decree  were  entered  by 
the  court,  sustaining  the  objections 
of  respondents,  and  decreeing  that 
the  assessments  against  respond- 
ents be  canceled. 

The  city  appeals,  and  urges  that 
the  decree  of  the  superior  court 
should  be  reversed  upon  the  follow- 
ing grounds : 

(1)  The  respondents,  not  having 
presented  their  objections  to  the 
city  council  at  the  time  of  the  hear- 
ing on  the  initiatory  resolution,  are 
estopped  from  thereafter  doing  so. 

(2)  Where  a  right  of  way  is  al- 
ready had  by  prescription,  there  is 
no  consideration  for  an  agreement 
to  purchase  a  right  of  way,  even 
though  a  greater  width  of  roadway 
is  given  tiian  existed  by  prescrip- 
tion. 

(3)  The  dedication  claimed  in 
this  case  cannot  be  enforced  for  the 
reasons:  (a)  That  the  dedication 
or  plat  was  not  recorded;  (b)  that 
the  city  council  had  no  statutory 
authority  to  enter  into  or  accept 
any  such  condition ;  (c)  that  the  de- 
cision of  the  lower  cpurt  exceeds  Uie 
terms  of  the  reservation;  and  (d) 
a  deed  or  other  dedication  of  land  to 
the  public  for  use  as  a  roadway  con- 
taining a  condition  is  void  as  to  the 
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condition ;  the  grant  stands,  but  the 

condition  falls. 

Respecting  appellant's  first  con- 
tention, it  is  necessary  to  consider 
the  situation  in  which  respondents' 
rights  were  involved. 

Prior  to  18d2,  a  trail  or  roadway 
of  some  description  was  traveled 
along  tlte  water  front,  about  20  feet 
above  the  water  which  was  narrow, 
irregular,  unimproved,  and  only  in 
a  passable  condition.  In  1892,  the 
dty  council  of  Olympia,  by  negotia- 
tion with  respondents  and  their 
predecessors,  obtained  a  definite 
right  of  way  for  a  street,  to  be 
called  West  Bay  avenue,  across  the 
lands  owned  by  respondents  and 
their  predecessors,  of  a  sufficient 
width  and  course,  caused  it  to  be 
surveyed  by  the  city  engineer,  and 
procured  from  them  a  deed  describ- 
ing the  tracts  of  land  to  be  included 
in  the  street,  and  in  pursuance 
thereof  a  dedication  was  duly  exe- 
cuted and  acknowledged  by  the 
landowners.  This  instrument, 
which  was  attached  to  the  plat,  con- 
tained a  recital:  "The  landowners 
have  consented  to  a  survey  of  the 
premises  by  the  city  engineer  of  the 
city  of  Oljrmpia."  And  also  con- 
tained a  waiver  as  follows:  "And 
we  do  hereby  waive  all  claims  for 
damages  by  reason  of  excavation  or 
embankment  resulting  from  the  im- 
provement of  said  West  Bay  ave- 
nue." 

Then  follows  a  condition  attached 
to  the  dedication,  as  follows :  "Pro- 
vided, and  this  dedication  is  ex- 
pressly conditioned,  that  the  city  of 
Olympia  shall  undertake,  and  from 
time  to  time  improve,  said  avenue 
by  grading  and  graveling  the  same, 
and  the  expense  thereof  shall  be 
paid  from  the  general  tax  of  the 
city,  and  no  part  thereof  shall  be 
assessed  against  the  property  abut- 
ting any  land  hereby  dedicated." 

Attached  to  the  instrument  was 
tile  city  surveyor's  certificate  that 
he  had  surveyed  the  land,  and  that 
the  courses  and  distances  indicated 
on  tite  plat  and  in  the  dedication 
are  correct  to  the  best  of  his  knowl- 
edge and  ability.  There  was  also  a 
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certificate  attached  to  the  dedica- 
tion that  it  was  sufficient,  signed  by 
the  city  attorney,  and  a  certificate  of 
the  city  clerk,  as  follows:  "This 
dedicatory  plat  of  West  Bay  avenue 
was  approved  by  the  dty  council  of 
the  dty  of  Olympia  on  tlie  16t}i-  day 
of  February,  1893." 

This  instrument  was  never  filed 
and  recorded  in  the  office  of  the 
county  auditor. 

The  street  was,  however,  opened 
and  somewhat  improved  at  about 
that  time,  by  grading  and  building 
bridges,  all  of  the  value  of  more 
than  $400.  It  has  been  continuous- 
ly used  as  a  public  street  ever  since. 

These  respondents  made  no  ob- 
jection to  the  improvement  of  the 
street  as  proposed,  under  local  im- 
provement district  No.  263,  and  it 
xnay  be  assumed  that  they  were  en- 
tirely willing  that  such  improvem^t 
be  made.  Since  l^ey  were  not  remon- 
strants against  the  establishment  of 
the  local  improvement  district,  and 
the  making  of  the  improvement  pro- 
posed, it  was  not  incumbent  upon 
them  to  appear  before  the  city 
coundl  and  make  any  objections,  or 
assert  any  of  their  rights,  until  it 
was  found  that  thdr  premises  were 
to  be  specially  assessed  for  the  im- 
provement. This  was  not  made 
known,  and  they  could  not  object 
until  the  assessment  roll  was  filed 
and  notice  of  hearing  thereon  was 
given,  when  they  appeared,  set  up 
their  contract,  and  demanded  com- 
pliance with  its  provisions.  That 
was^  the  proper  HUhw-x- 
time.  In  fact  they  f«ni«re  to 
or  their  predeces- 
sors  had  contraded  ^Y.^JfcT'^'ibt  f 

with   the    city   that  oonteat 

the  improvements 
should  from  time  to  time  be  made, 
and  they  were  probably  estopped  to 
contest  the  making  of  the  proposed 
improvements.  This,  however,  does 
not  conclude  them  as  to  their  rights 
to  object  to  the  special  assessments 
made  for  the  improvement.  Re 
Shilshole  Ave.  85  Wash.  522,  148 
Pac.  781. 

The  next  contention  of  appdlant, 
that  where  a  ri^^t  of  way  is  al- 
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ready  had  by  prescription  there  is 
no  -consideration  for  an  agreement 
to  purchase  a  right  of  way,  even 
though  a  greater  width  of  roadway 
is  given  tiian  existed  by  prescrip- 
tion, is  sought  to  be  sustained  by 
our  decision  in  Olympia  v.  Lemon, 
93  Wash.  508.  161  Pac.  363. 

That  was,  in  its  inception,  a  con- 
demnation case  to  acquire  the  right 
of  way  involved,  and  was  converted 
into  a  suit  to  quiet  title,  wherein  it 
was  determined  that  the  roadway 
had  been  long  established  pre- 
scription, and  that  the  city  had  no 
need  to  condemn  the  land,  and  its 
title  was  quieted.  It  is  not  in  point 
in  this  case.  In  this  case  the  appel- 
lant is  not  attempting  to  acquire  a 
right  of  way,  for  they  proceeded 
upon  the  assumption  tiiat  they  al- 
ready had  and  owned  the  right  of 
way,  and  the  respondents  acqui- 
esced therein.  Owning  the  right  of 
way,  the  city  had  a  right  to  improve 
it.  When  it  proceeds  to  improve  it 
under  the  local  improvement  dis- 
trict law,  assessing  the  special  bene- 
fits to  the  abutting  property,  it  is 
met  with  the  contract  made  by  itself 
previously  to  the  effect  that,  as  to 
these  properties,  it  must,  when  im- 
proving the  same  by  grading  and 
graveling,  pay  the  expense  thereof 
from  the  general  fund  of  the  city, 
and  no  part  thereof  to  be  assessed 
against  the  property  of  these  re- 
spondents. , 

■  The  city  contests  that  daim  of 
respondents  upon  the  grounds  i 
First,  that  the  dedication  or  plat 
was  not  recorded;  second,  that* the 
city  council  had  no  statutory  au- 
thority to  enter  into  such  a  con- 
tract; and,  third,  that  the  deed  or 
other  dedication  of  land  to  the  pub- 
Uc  for  a  roadway,  containing  a  con- 
dition, is  void  as  to  the  condition, 
the  grant  standinf^  but  the  condi- 
tion falling. 

As  to  these  contentions  it  is  im- 
material that  the  dedication  or  plat 
was  not  recorded.    That  was  the 

record  plat-  itsolf,  Tho  dedica- 
efleet.  approved 

and  accepted  by  the  cily  council 


after  its  execution,  and  the  .  cily 
council  has  always  assumed  that  it 
owned  the  land  dedicated  and 
granted,  and  made  no  attempt  to  ac- 
quire the  same  by  eminent  domain 
proceedings  or  purchase.  The  city 
council  certainly  had  statutory  au- 
thority to  enter  into  a  contract  con- 
taining the  conditions  relied  upon 
by  respondents.  Laws  1889-90,  p. 
183,  §  117;  Laws  1889-90,  p.  189, 
§125. 

At  the  time  of  the  acquisition  of 
these  properties  for  street  pur- 
poses, the  present  Eminent  Domain 
Statute  by  which  property  could  be 
acquired  for  street  purposes  by  cit- 
ies of  the  third  class,  and  paid  for 
out  of  the  abutting  property,  was 
not  in  effect.  The  only  statutes  that 
were  then  in  effect  were  the  old  gen- 
eral Eminent  Domain  Statute  (1 
Hill's  Code,  §  673)  and  the  charter 
of  the  city.  When  this  contract 
was  made  the  city  was  compelled  to 
either  purchase  the  premises  for 
street  purposes,  or  to  condenm  tbe 
land  in  the  manner  and  form  then 
prescribed  generally  for  all  eminent 
domain  appropriations,  and  pay  the 
consideration  out  of  the  general 
fund.  Instead  of  proceeding  by 
eminent  domain  appropriation,  the 
city,  being  able  to  agree  with  the 
landowners,  acquired  the  necessary 
right  of  way  to  comprise  and  define 
the  street  desired  by  the  city,  and  a 
part  of  the  consideration  therefor 
was  that  the  grading  and  graveling 
of  the  street  should  be  witiiout 
charge  to  the  property  abutting 
upon  the  portion  of  the  street  t^us 
acquired.  The  city  certainly  had 
power  under  its  charter  to  acquire 
the  necessary  right 
of  way  for  streets  co'SSTai-- 
and  highways  by  f,^-- 
the  purchase  there-  vrovertr 
of,  and  to  make  all  "«"—«• 
necessary  contracts  in  regard  there- 
to, such  as  the  agreement  here  in- 
volved. 

The  contention  that  a  road 
existed  across  the  premises  of  re- 
spondents by  prescription,  and  that, 
therefore,  there  was  no  considera- 
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tion  for  the  jrrant  by  respondents  to 
the  city,  cannot  be 
SSZST^  sustained.  Such 
KiteT«aMtiv  road  as  did  exist 
uMaMMmt.  was  a  mere  trail,  or 
a  very  narrow  road, 
and  the  dly  had  no  rifht  to  cut  into 
the  siddiills,  where  such  existed  on 
the  premises  of  these  grantors, 
which  right  it  acquired  from  re- 
spondents, together  with  a  waiver 
of  all  damages  for  excavating  and 
embanking  which  would  result 
from  the  improvement  of  the  street 
upon  the  premises  of  respondents. 
It  obtained  also  a  well-defined  high- 
way, definitely  located  and  of  a  spe- 
cific width,  which  it  did  not  have 
theretofore. 

The  contention  that  a  deed  or 
other  dedication  of  land  to  tiie  pub- 
lic for  use  as  a  roadway,  containing 
a  condition,  is  void  as  to  the  condi- 
tion, the  grant  standing,  bat  the 
condition  falling,  is  much  more  seri- 
ous. 

There  is  a  division  of  authorities 
upon  this  question.  '  McQuillin  on 
Municipal  Corporations,  vol.  4,  § 
1545,  to  the  effect  that  "a  condition 
in  a  dedication  of  land  for  streets 
that  the  abutting  lots  shall  be  free 
from  assessments  for  improvements 
of  the  streets  is  void,"  and  Elliott 
on  Roads  &  Streets,  3d  ed.  vol.  1,  § 
163,  to  the  effect  that  "a  condition 
in  a  deed  of  land  sold  a  city  for  a 
street  providing  that,  as  part  of  the 
consideration,  the  grantor  and  the 
remaining  i)ortions  of  the  lot  should 
not  be  charged  with  any  -costs  con- 
nected with  the  extension  or  main- 
tenance of  the  street,  is  void" — are 
cited  to  sustain  appellant's  position. 
The  above  authorities  cited  cases 
from  Indiana,  Michigan,  Missouri, 
and  Louisiana.    A  case  from  our 
own  court  (State  ex  rel.  Grinsfeld- 
er  V.  Spokane  Street  R.  Co.  19 
Wash.  618,  41  L.RJ^.  616,  67  Am. 
St  Rep.  739,  63  Pac.  719),  is  also 
cited.   The  last  case  was  one  where, 
in  platting  an  addition  to  the  city 
and  dedicating  the  streets  therein 
to  the  public,  the  dedicator  at- 
t«npted  to  reserve  the  right  to  oper- 
ate street  railway  lines  upon  the 
16  A.UR^2. 
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streets,  and  this  -court  held  tiiat 
such  a  condition  was  void,  merely 
making  the  .brief  statement  that,  if 
any  condition  is  annexed  to  such 
dedication,  the  condition  falls,  and 
the  grant  stands — citing  the  author- 
ities above  cited.  Although  we 
are  still  in  accord  with  the  case 
above  cited  from  t^is  court,  there  is 
a  great  distinction  between  such  a 
case  and  this.  No  dedication  is 
good,  under  all  the  authorities, 
which  attempts  to  take  from  the 
public  authorities  their  full  power 
and  control  over  streets.  That  is 
the  principle  upon  which  that  case 
is  based,  and  is  a  principle  univer- 
sally Observed.- 

The  text  froni  Elliott,  Roads  & 
Streets,  and  McQuillin,  Municipal 
Corporations,  are  based  principal- 
ly upon  decisions  from  Michigan, 
Ohio,  Missouri,  and  Louisiana,  the 
leading  case  being  from  Ohio. 
Richards  v.  Cincinnati,  31  Ohio  St. 
506.  It  appears  that  generally 
municipalities  in  those  states  were 
required  to  provide  for  the  payment 
of  the  cost  of  improvements  of 
streets  by  assessment  against  abut- 
ting property,  and  such  condition  in 
a  dedication  was  held  to  impair  the 
power  of  the  city  to  spread  all  the 
cost  of  improvement  over  all  the 
property  abutting. 

As  a  general  rule  the  dedicator 
may  impose  reasonable  conditions 
and  restrictions  in  making  a  dedi- 
cation of  his  property.  The  dedica- 
tor may  iinpose  a  condition  that  the 
expense  of  turning  the  land  dedi- 
cated into  a  street  shall  be  borne  by 
the  public,  and  not  by  the  abutting 
property.  18  C.  J.  71. 

The  grantee  generally  gets  what 
■  the  grantor  conveys,  and  the  grantee 
must  generally  accept  the  dedica- 
tion, as  the  legal  phrase  is,  "secun- 
dum f  ormam  doni,"  or  according  to 
the  form  of  the  gift  or  grant. 

In  this  case  the  dedication  was 
somewhat  more  than  a  mere  gen- 
eral dedication  to  the  public.  It  was 
an  express  dedication  or  grant  to 
the  public  of  the  city  of  Olympia 
after  previous  negotiations  and 
agreements,  and  limiting  the  ex- 
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press  dedication  upon  certain  condi- 
tions, to  wit,  that  the  improvement 
of  the  street  by  grading  and  gravel- 
ing should  be  paid  from  the  general 
fund  of  the  city,  and  no  part  there- 
of assessed  against  the  abutting 
property  of  the  dedicators.  The 
provision  that  such  improvement 
costs  should  be  paid  from  the  gen- 
eral tax  of  the  city  is  doubtless  void, 
for  it  impairs  the  power  of  the  city 
to'  provide  as  it  has  for  the  creation 
of  a  local  improvement  district  and 
spreading  the  cost  upon  the  prop- 
erty abutting,  even  though  the  re- 
spondents* property  must  be  ex- 
cepted. 

The  trial  court  found  (and  there 
was  ample  evidence  to  support  the 
finding)  that  in  1892  the  city  of 
Ol3rmpia  contracted  and  agreed 
with  the  owners  of  the  premises  in- 
volved herein,  by  contract  running 
with  the  land,  that  in  consideration 
of  the  granting  by  the  owners  of  the 
premises  of  such  right  of  way  for 
such  avenue  the  city  would  not  as- 
sess the  abutting  property  for  the 
expense  of  grading  and  graveling 
the  street  thereon;  that  a  portion 
of  such  right  of  way  was  taken  at 
that  time,  and  an  additional  and  con- 
siderable portion  of  the  right  of  way 
was  taken  by  the  city  by  special  pro* 
ceedings  in  local  assessment  district 
No.  2H3. 

A  case  which  we  consider  exactly 
applicable  to  the  instant  case  is 
Perth  Amboy  Trust  Co.  v.  Perth 
Amboy,  75  N.  J.  L.  291,  &S  Atl.  84. 
In  that  case  certain  parties  as  own- 
ers in  fee  had  dedicated  to  the  pub- 
lic use,  as  a  street  of  the  city  of 
Perth  Amboy,  a  strip  of  land  after- 
wards called  Sheridan  street.  The 
deed  contained  the  condition  subse-  • 
quent:  "That  said  street  shall  be 
graded  and  worked  so  as  to  form  a 
convenient  approach  to  said  bridge 
and  connect  therewith  as  soon  as  it 
shall  be  completed  for  public  use,  in- 
cluding the  erection  of  a  proper 
crossing  or  bridge  over  said  Raritan 
North  Shore  Railroad;  the  owners 
of  property  bordering  upon  said 
street  to  be  free  from  municipal  as- 
sessments therefor,  or  for  other 


street  improvements,  unless  the 
same  shall  be  soUcited  by  a  major- 
ity in  interest  of  the  said  ownera." 

The  city  council  accepted  tbe 
dedication,  adopted  the  street,  and 
expressly  provided  that  the  accept- 
ance and  adoption  were  subject  to 
all  things  stated  in  the  instrument 
of  dedication.  The  city  opened  the 
street,  worked  and  graded  it  pur- 
suant to  the  scheme  recited  in  the 
dedication,  and  levied  the  cost  of 
the  work  as  an  assessment  upon  the 
lands  in  direct  violation  of  the 
terms  of  the  deed  of  dedication. 
The  court  (Garrison,  J.)  said: 

"The  excuse  of  the  city  for  levfr 
ing  the  assessment  in  question  in 
the  face  of  the  condition  of  dedica- 
tion which  it  had  accepted  is  that 
it  had  lio  power  to  accede  to  the  con- 
dition  upon  which  the  land  for 
Sheridan  street  was  given  by  its 
owners  to  the  public.  The  claim  of 
the  city  is  that  the  dedication  should 
stand,  but  that  the  condition  upon 
which  it  was  made   should  be 
ignored.  We  cannot  take  this  view 
of  the  legal  situation.    The  condi- 
tion, so  far  as  it  affected  Sheridan 
street,  being  limited  to  a  single  ex- 
penditure for  a  specific  purpose, 
was  in  effect  the  price  the  city  was 
willing  to' pay  for  the  land.   If  the 
city  had  power  to  buy  the  land  at 
such  sum,  it  had  power  to  agree  to  , 
expend  such  sum  upon  the  land  as 
the  condition  of  its  perpetual  dedi- 
cation to  public  uses.  After  the  ex- 
penditure of  the  sum  thus  required, 
the  public  have  no  more  standing  to 
exact  payment  from  the  abutting 
owners  than  the  owners  have  to 
exact  damages  from  the  public  for 
taking  the  land.    Dill.  Mun.  Corp. 
3d  ed.  §  632,  and  cases  cited  in  the 
notes. 

"The  presence  in  the  deed  of  dedi- 
cation of  conditions  not  involved  in 
the  present  controversy  do|es  not 
militate  against  the  views  that  .have 
been  expressed,  and  need  not,  in  our 
judgment,  be  further  considered  in 
the  present  proceeding." 

The  assessment  was  "set  aside. 

So,  in  this  case,  the  city  obtained 
from  the  respondents  the  sround 
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necessary  for  a  street  of  the 
coarses,  distances,  and  width  it  de- 
sired, and  the  waiver  of  all  damages 
for  excavating  and 
•f  roadfttoM  Ik  embanking  along 
Micttoiu  abutting  prop- 

ertr,  and  agreed  that  it  would  not 
assess  the  property  for  grading  and 
graveling  tiie  street.  While  the  city 
council  was  acting  in  a  govern- 
mental capacity,  it  is  true,  never- 
theless, it  was  acting  within  its 
powers,  and  cannot  be  said  to  have 
acted  ultra  vires.  We  have  decided 
many  times  that  municipalities 
should  be  held  to  the  same  stand- 
ards of  right  and  wrong  that  the 
law  imposes  upon  individuals. 
Franklin  County  v.  Carstens,  68 
Wash.  176,  122  Pac.  999 ;  Coliseum 
Invest.  Co.  v.  King  County,  72  Wash. 
687, 131  Pac.  245;  Ettor  v.  Tacoma, 
77  Wash.  267, 137  Pac.  820;  Mallory 
V.  Olympia,  83  Wash.  499,  145  Pac. 
627. 

Appellant  also  insists  that  the 
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court  went  beyond  the  limit  in 
granting  the  relief  to  respondents, 
because,  **though  the  contract 'ex- 
empts Uie  property  of  respondents 
from  costs  of  grading  and  graveling 
assessed  against  their  property, 
that  the  present  improvement  con- 
sists in  grading,  graveling,  drain- 
ing, constructing  any  necessary  cul- 
verts, sewers,  bridges,  and  doing 
such  other  work  as  may  be  neces- 
sary in  connection  therewitti/*  The 
grading  and  graveling  are  the  prin- 
cipal item  of  the  improvement. 
While  constructing  that  improve- 
ment, it  is,  of  course,  necessary  to 
construct  drains,  culverts,  sewers, 
and  bridges,  but  they  are  all  inci- 
dental to  the  principal  improve- 
ment. 

We  think  the  judgment  of  the 
trial  court  is  right,  and  it  is  af- 
firmed. 

Parker,  Ch.  J.,  and  Bridges, 
Mackintosh,  and  FuUerton,  JJ.  con- 
cur. 


ANNOTATION. 


Vafidky  and  effect  of  condHioii  of  dedicalion  that  rrmaiimg  property  diaU 
not  be  subject  to  asieiiments  for  improveiiienta. 


Generally,  as  to  validity  and  eifect 
of  agreement  that  claim  may  be  ap- 
plied upon  or  set  off  against  taxes,  see 
annotation  following  Enterprise  v. 
Rawls,  11  A.L.R.  1175. 

S«to  VMrnltUsK  eomditlm  for  •mmmp- 
tUs. 

Although,  as  is  stated  in  the  report- 
ed case  (Giles  v.  Olympia,  ante, 
493),  and  as  is  subsequently  shown, 
there  is  a  conflict  of  authority  as  to 
the  validity- of  a  condition  in  a  deed, 
or  other  dedication  of  land  for  pub- 
lic purposes,  lhat  the  remaining  prop- 
erty of  the  dedicator  shall  not  be  sub- 
ject to  assessments  for  improvements, 
tiiere  is  considerable  authority  to  the 
effect  that  the  general  rule  tiiat  the 
dedicator  may  impose  reasonable  con- 
ditions and  restrictions  should  be 
held  applicable  to  conditions  exempt- 
ing the  remaining  property  from  as- 
sessments for  the  improvements  for 


which  the  land  was  dedicated,  and 
that  such  a  condition  or  limitation  is 
valid  and  enforceable.  The  following 
cases  support  this  conclusion:  Gess 
V.  Common  School  Dist.  (1893)  16 
Ky.  L.  Rep.  80;  Omaha  v.  Megeath 
(1895)  46  Neb.  502,  64  N.  W.  1091; 
Browne  v.  Palmer  (1902)  66  Neb.  287, 
92  N.  W.  315;  Perth  Amboy  Trust  Co. 
V.  Perth  Amboy  (19D7)  75  N.  J.  L,  291, 
68  Atl.  84,  set  out  and  quoted  in  the 
reported  case  (Giles  v.  Olympia, 
ante,  493) ;  Washington  Water  Pow- 
er Co.  V.  Spokane  (1916)  89  Wash. 
149,  154  Pac.  329;  Giles  v.  Olympia 
(reported  herewith).  And  see  Rich- 
ardson v.  Seattle  (1917)  97  Wash.  371, 
166  Pac.  639,  168  Pac.  618,  and  Re 
Patterson  (1917)  98  Wash.  334,  167 
Pac.  924. 

And  that  a  deed  of  land  for  a  boule- 
vard may  provide  that  the  considera- 
tion shall  be  exemption  of  the  ad- 
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joining  lands  of  the  grantor  from 
aBsessment  for  the  cost  of  the  orifijnal 
improvement, — at  least,   where  the 

values  are  equal, — see  Vrooman  v. 
Toledo  (1914)  5  Ohio  App.  222,  on 
subsequent  appeal  in  (1915)  5  Ohio 
App.  230,  as  set  out  infra. 

In  both  Omaha  v.  Megeath  (1895) 
46  Neb.  502,  64  N.  W.  109f,  and 
Browne  t.  Palmer  (1902)  66  Neb.  287, 
92  N.  W.  316,  supra,  it  was  held  that 
the  owners  of  land,  who  donated  a 
part  thereof  for  parks  and  streets  on 
condition  that  the  grantee  city  should 
lay  out,  improve,  and  keep  in  repair 
the  same  at  its  own  expense,  could 
prevent  the  city  from  levying  assess- 
ment against  tiie  remaining  land  for 
any  such  improvements. 

In  Washington  Water  Power  Co.  v. 
Spokane  (1916)  89  Wash.  149,  154 
Pac.  329,  supra,  the  agreement  which 
was  upheld  was  that  the  city,  in  con- 
sideration of  the  grant  of  lands  for  a 
street,  would  refund  any  grade  tax 
paid  by  the  grantor  for  "opening, 
grading,  or  improving  any  part"  of 
the  street,  except  sidewalks. 

And  in  Dallas  v.  Atkins  (1917)  — 
Tex.  Civ.  App.  — ,  197  S.  W.  593,  af- 
firmed in  (1920)  110  Tex,  627,  223  S. 
W.  170,  an  agreement  between  a  city 
and  certain  landowners  on  a  street 
which  the  city  sought  to  widen, 
whereby  they  were  to  give  such  of 
their  lands  as  the  city  desired  in  con- 
sideration of  not  being  assessed  for 
benefits  to  pay  for  other  lands  so  de- 
sired, was  held  to  protect  the  grantors 
from  assessments  for  such  benefits, 
they,  in  view  of  the  agreement,  hav- 
ing offered  no  evidence  of  the  value  of 
the  lands  conveyed  by  them. 

And  in  St.  Louis  ex  rel.  Lancaster  v. 
Armstrong  (1874)  56  Ho.  298,  where 
municipal  city  auttiorities  agreed,  in 
consideration  of  a  dedication  of  land 
for  a  sewer  right  of  way,  that  he 
would  not  be  called  upon  to  make  pay- 
ment of  assessments  for  three  years, 
it  was  held  that  the  agreement  was 
valid  and  binding,  and  that  assess- 
ments could  not  be  collected  until  the 
expiration  of  the  three-year  period. 
And  see  St.  Louis  v.  Meier  (1880)  8 
Mo.  App.  578,  which  involved  land 
dedicated  for  a  public  street.  But 


compare  Vrana  t.  St.  Lonia  (1901)  164 
Ho.  146,  64  S.  W.  180,  and  other 
Missouri  cases,  set  oat  infis. 

And  in  Georgia  it  has  been  held 
that  where  the  condition  of  dedication 
is  merely  that  there  shall  be  no  ex- 
pense to  the  dedicator  for  the  improv- 
ing of  the  land  dedicated  therefor,  the 
rule  is  that,  where  a  city  accepts  a 
dedication  on  consideration  that  it 
shall  make  certain  improvemmts 
without  expense  to  the  dedicator,  it 
cannot  thereafter  legally  make  an  as- 
sessment against  the  remaining  prop- 
erty for  the  coat  of  making  .the 
improvement  for  which  the  land  was 
dedicated.  Atlanta  v.  Akers  (1916) 
145  Ga.  680,  89  S.  E.  764,  following 
and  relying  upon  the  principles  laid 
down  in  Jenkins  County  v.  Dickey 
(1912)  139  Ga.  91,  76  S.  E.  866. 

In  several  jurisdictions  there  are 
statutes  expressly  permitting  condi- 
tions of  tike  kind  under  consideration 
herein. 

Thus,  in  Minnesota,  under  a  statote 
providing  that  the  board  of  paiic  com- 
missioners may  contract  in  th«  name 
of  a  city  for  the  purchase  of  lands, 
and  may  provide  for  payment  at  such 
time  and  in  such  manner  as  it  deans 
best,  and  that,  in  case  of  the  pur- 
chase of  lands  for  parks  or  parkways, 
the  commissioners  may  agree  with  Uie 
vendor  upon  a  purchase  price  "which 
may,  in  addition  to  the  purchase  price 
thereof,  include  exemption  from  an 
assessment  for  benefits  upon  any  re- 
maining contiguous  or  adjacent  lands 
owned  by  such  vendor  or  vendors,  the 
amount  of  which  exemption  shall  be 
specifically  agreed  upon  in  the  con- 
tract," etc.,  it  has  been  held  that  the 
park  commissioners  of  a  ci^  nii^ 
contract  for  a  conveyance  of  land  to 
the  city  for  park  purposes,  in  consid- 
eration of  the  exemption  of  other 
contiguous  lands  of  the  owner  from 
assessments  for  park  purposes  in  a 
specified  amount,  and  that  such  aa- 
sessments  are  not  limited  to  a  siusrie 
assessment,  but  include  all  assess- 
ments, present  or  future,  for  park 
purposes,  as  well  as  an .  assessment 
which  had  already  been  made  against 
the  contiguous  property,  but  which 
had  not  been  entered  npon  the  tax 
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bftoks  for  collection  at  the  time  of  the 
execution  of  the  contract.  State  ex 
reL  Uinneapoiis  t.  Fourth  Judicial 
Dtst  CL  (1901)  88  Minn.  170,  86  N. 
ff.  IB. 

And,  in  Massachusetts,  an  agree- 
ment entered  into  pursuant  to  Stat. 
1884,  chap.  226,  which  empowered 
local  authorities  to  locate  and  con- 
struct public  streets,  etc.,  and  author- 
ized them,  whenever  they  should  take 
or  purchase  any  land  therefor,  to 
make  an  agreement  in  writing  with 
tbs  owner  that  the  city  or  town  should 
tsrams  any  betterments  assessed  up- 
on the  remainder  of  his  land,  or  any 
portion  thereof,  if  he  should  in  turn 
release,  upon  such  terms  as  might  be  ' 
agreed  upon  with  them,  all  claims  for 
damages,  whereby  landowners  agreed 
to  release  the  damages  caused  by  tak- 
ing their  lands  for  a  street,  and  to 
pay  to  the  cify  one  third  of  the  cost 
of  construction,  "being  credited,  how- 
ever, with  the  betterments  assessed  on 
lands  of  those  abutters  who  do  not 
sign  this  proposal,"  and  to  save  the 
city  harmless  from  nonsigners  "upon 
being  subrogated  to   and  credited 
with  the  betterments  assessed"  to 
such  nonsigners,  and  the  city  agree- 
ing that  such  contributions  shall  be  in 
lieu  of  any  betterments  upon  land  of 
the  subscribers — has  been  held  valid ; 
at  least,  in  the  absence  of  a  showing 
of  fraud  or  allegation  that  the  agree- 
ment was  unfair  or  unjust,  either  as 
affecting  the  city,  or  as  causing  non- 
agreeing  owners  to  be  assessed  sums 
which,  in  the  proper  administration  of 
th»  law,  they  would  not  be  called  upon 
to  pay.  In  other  words,  the  court  as- 
samed  that  all  parties  acted  honestly 
and  fairly,  and  that  the  agreement 
was  not  unreasonably  favorable  to 
the  landowners  whose  assessments 
were  assumed  by  the  city.   Towne  v. 
Newton  (1897)  169  Mass.  240,  47  N. 
S.  1029.    And  this  statute  has  been 
held  tc  authorise  a  city  to  contract 
with  an  owner  of  land  taken  for  a 
boulevard,  to  make  a  cash  contribu- 
tion to  the  landowner  suf9cient  to  pay 
whatever  sewer  assessments  may  be 
laid  upon  his  land.    Bell  v.  Newton 
(1908)  183  Bfaas.  481,  67  N.  £.  599. 
Bnt  under  this  statute  a  city  which 


has  no  power  to  act  In  an  executive 

capacity  through  its  common  council 
cannot  make  an  agreement  of  settle- 
ment of  a  pending  petition  for  dam- 
ages, there  having  been  no  agreement 
at  the  time  of  the  taking  of  the  lands. 
Green  v.  Everett  (1901)  179  Mass. 
147.  60  N.  £.  480.  It  has  also  been 
held  that  the  fact  that  land  was  taken 
for  a  park,  under  an  agreement  by  a 
city  to  assume  assessments  for  the 
betterment,  does  not  prevent  the  as- 
sessment of  betterments  for  a  way 
subsequently  laid  out  over  the  park 
previously  taken.  Leahy  v.  Street 
Comrs.  (1911)  209  Mass.  816,  96  N. 
E.  884;  Phillips  v.  Boston  (1911)  .209 
Mass.  329,  95  N.  E.  836.  Mass.  Stat. 
1884,  chap.  226  (Rev.  Laws.  chap.  60, 
§  11),  was  superseded  by  Stat.  1902, 
chap.  603,  which,  it  has  been  said,  af- 
fords the  only  method  whereby  a  city 
can  contract  away  betterments  assess- 
able on  the  laying  out  of  a  street. 
Whitcomb  v.  Boston  (1906)  192  Mass. 
211,  78  N.  E.  407. 

And  in  Michigan  it  has  been  held 
that  a  conveyance  of  land  to  a  city  for 
a  boulevard,  by  a  deed  expressly  re- 
ferring to  Boulevard  Act,  No.  374, 
Local  Acts  1879  (subsequently  re- 
pealed by  Act  No.  388,  Local  Acts 
1889),  and  the  acceptance  of  the  deed 
by  the  city,  raised  an  implied  con- 
tract, at  least,  not  to  levy  special  as- 
sessments for  improvements  upon  the 
grantor's  abutting  property,  so  that 
he  can  restrain  an  attempt  by  the  city 
to  do  so«  Scovel  v.  Detroit  (1909) 
159  Mich.  96, 128  N.  W.  669. 

In  Kansas  v.  Morse  (1891)  105  He. 
610,  16  S.  W.  893,  where  a  city  char- 
ter provided  that  when  one  or  more 
owners  of  property  to  be  taken  shall 
relinquish  the  same  without  claims 
for  damages,  on  condition  of  exemp- 
tions from  payment  of  benefits,  it  has 
been  held  that  the  mayor  of  the  city 
may  sign  the  relinquishment  after  the 
passage  of  an  ordinance  authorizing 
him  to  accept  it,  although  the  charter 
provision  is  that  the  mayor  may  be 
authorized  to  compromise,  and  report 
his  proceedings  to  the  common  coun- 
cil for  confirmation. 

Construing  and  applying  a  provi- 
sion of  the  Greater  New  York  Char- 
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ter  that  where  the  owner  of  lands,  an 
entire  block  in  extent,  conveys  the 
same  to  the  city  without  compensa- 
tion, and  the  city  accepts  the  same, 
the  lands  fronting  on  the  portion  of 
the  street  so  conveyed,  and  extending 
to  the  center  of  the  block,  shall  not 
be  chargeable  with  any  portion  of  the 
expense  of  the  residue  of  the  same, 
except  the  due  and  fair  proportions 
of  the  awards  made  for  buildings,  it 
was  held  in  Westminster  Heii^ts  Co. 
T.  DeUny  (1905)  107  App.  Div.  577, 
95  N.  Y.  Supp.  247,  affirmed  without 
opinion  in  (1906)  185  N.  Y.  639,  77 
N.  K  1198.  that  a  voluntary  convey- 
ance could  be  made  after  the  applica- 
tion of  the  city  to  open  a  street,  and 
before  the  appointment  of  commis- 
sioners, and  thereby  secure  the  ex- 
emptions provided  by  the  charter. 
And  specifically,  that  the  conveyance 
must  be  made  prior  to  the  appoint- 
ment of  the  commissioners,  see  Re 
Boulevard  (1918)  185  App.  Div.  315, 
173  N.  Y.  Supp.  28.  And  an  agree- 
ment conforming  to  the  terms  of  the 
provisions  under  consideration  be- 
tween the  city  and  the  landowner  may 
be  made  concurrently  with  the  deeds. 
Re  Hebberd  Ave.  (1914)  160  N.  Y. 
Supp.  462.  But  the  statute  does  not 
work  an  exemption  as  to  owners  who 
did  not  derive  their  title  from  the  per- 
son who  conveyed  the  land  for  the 
street  to  the  city,  and  which  land,  as 
a  matter  of  fact,  does  not  front  on 
that  portion  of  the  street  which  was 
deeded  to  the  city.  Re  Lafayette  Ave. 
,(1905)  103  App.  Div.  496,  93  N.  Y. 
Supp.  84.  With  respect  to  the  provi- 
sions relating  .to  "buildings,"  it  has 
been  held  that  the  owners  of  remain- 
ing lands  are  not  liable  to  assessment 
for  damages  to  buildings  not  taken, 
but  merely  injured  by  a  change  in 
grade,  which  damages  were  awarded 
for  such  prospective  injury.  Re  Tib- 
bett  Ave.  (1914)  162  App.  Div.  398, 
147  N.  Y.  Supp.  333.  But,  to  the  con- 
trary, see  Re  Lawrence  Street  (1912) 
136  N.  Y.  Supp.  845,  where  the  own- 
ers of  remaining  lands  were  held  li- 
able for  an  assessment -of  damages 
caused  by  a  change  in  grade  of  a 
street  And  it  has  been  held  that  the 
provision  of  the  charter  does  not  en- 


title the  dedicator  to  have  his  lands 
entirely  iexclnded  frmn  the  proceed- 
ings for  the  opening  of  the  street, 

since  his  abutting  land  is  still  sub- 
ject to  *the  due  and  fair  proportion 
of  the  awards  made  for  buildings." 
Re  Avenue  L  (1905)  107  App.  Div. 
581,  96  N.  Y.  Supp.  245.  And  except 
where  ciroumstances  are  exceptional, 
the  "block-by-block"  method  of  as- 
sessment may  be  followed,  although 
the  objecting  owners  may  have  their 
burdens  somewhat  increased  over 
those  who  are  entitled  to  the  exemp- 
tions provided  by  the  statute.  Re 
Spuyten  Duyvil  Road  (1914)  87  Misc. 
636,  150  N.  Y.  Supp.  405.  And  the 
*  "block-by-block"  rule,  which  means 
assessing  the  property  in  the  block  in 
which  buildings  are  taken,  does  not 
authorize  the  assessment  of  an  own- 
er on  one  street,  who  has  ceded  prop- 
erty, for  buildings  taken  on  another 
bipck  on  a  street  running  at  right 
angles  to  the  first  street,  merely 
because  of  the  fact  that  the  build- 
ings on  both  streets  had  been 
taken  in  a  proceeding  to  provide  a 
continuous  route  for  a  trunk  sewer; 
but  a  whole  street  may  be  assessed 
under  the  rule  permitting  the  distrib- 
uting of  the  assessments  throughout 
a  whole  street,  which  is  based  on  the 
theory  that  a  uniform  regulation  in- 
ures to  the  benefit  of  all  owners.  Re 
Fowler  Street  (1915)  163  N.  Y.  Supp. 
685. 

Bale  denrisK  riclit  to  qnalifjr  dcdSea- 
tlan. 

A  number  of  courts  have  refused 
to  apply  the  general  rule  that  reason- 
able and  consistent  conditions  and 
limitations  may  be  annexed  to  dedica- 
tions, to  cases  where  the  condition  is 
that  remaining  property  shall  not  be 
subject  to  assessment  for  improve- 
ments, and,  upon  the  theory  that  pub- 
lic policy  does  not  permit  the  grant- 
ing of  immunity  from  public  burdens, 
have  held  that  conditions  *of  the 
character  under  consideration  in  this 
annotation  are  void. 

Thus,  in  Richards  v.  Cincinnati 
(1877)  31  Ohio  St.  606,  in  holdingthat 
a  condition  in  a  deed  dedicating  lands 
for  public  streets  that  the  lots  abut- 
ting thereon  shall  be  exempt  from 
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duwces     for     improvements  was 
asainst  public  policy  and  void,  the 
court  said:    "In  our  opinion,  these 
dedications  to  public  use  took  effect, 
but  the  conditions  named  were  inop- 
entive  and  void.  The  dedicators  un- 
doubtedly intended  to  make  tiie  grxat 
to  the  public  absolute  and  perpetual, 
but  MOffht  to  secure  to  tiiemselvte, 
flidr  heirs  and  assisrns,  quoad  other 
property,  an  immunity  from  public 
burdens,  from  which  it  is  ag'ainst  the 
policy  of  our  law  that  anyone  should 
be  exempted.    The  public  necessity 
that  streets  and  highways  should  be 
improved  and  kept  in  repair  is  equal 
to  the  necessity  for  their  establish- 
ment; and  private  property  cannot  be 
aempted  from  liability  to  share  in 
the  burden  of  the  improvement  and 
repair  of  highways,  any  more  than  it 
can  be  exempted  from  liability  to  be 
appropriated  for  the  establishment  of 
a  highway,  where  public  necessity  de- 
mands it.    And  it  is  no  answer  for 
these  parties  to  say  that,  when  the 
public  accepted  the  dedications,  it  as- 
sented to  the  conditions.   The  public 
had  power  to  accept  the  grant,  but  no 
power  to  assent  to  the  conditions  pro- 
posed.  While,  therefore,  the  lands 
dedicated  have  become  a  part  of  the 
public  street,  the  proposed  exemption 
of  other  lands  from  the  public  burden 
of  maintaining  it  are  inoperative  and 
void."  And  in   Leggett  v.  Detroit 
(1904)  137  Mich.  247,  100  N.  W. 
S66,  where   a   landowner  conveyed 
land  to  a  city  for  a  public  street 
by  a  deed  conditioned  that  his  re- 
maining lands  should   "forever  be 
excluded    from    any    and    all  as- 
sessment districts'*  thereafter  made 
to  defr^  the  expenses  of  opening  the 
same,  it  was  held  that  the  condition 
was  void.    The  court  said:    "In  the 
opening  of  streets  a  city  acts  as  an 
agency  of  government.    ...  In 
performing  the   functions   of  such 
agency,  it  has  ho  private  or  munici- 
pal interest,  and  it  has  no  power  ex- 
tept  such  as  is  prescribed.  It  is  given 
no  anthority  to  say  that  a  given  parcel 
of  land  shall  never  be  taken  as  a  high- 
way, nor  has  it  authority  to  agree  that 
some  or  all  lands  which  would  be  ben- 
efited by  the  establishment  of  a  high- 


way shall  have  immnni;^  from  con- 
tribution. The  statute  requires  it  to 
establish  an  assessment  district, 
which  must  include  all  lands  benefit- 
ed. It  cannot  do  less.  If  it  can  agree 
to  omit  one  parcel,  it  may  omit  many. 
'It  cannot  determine  in  advance  the 
amount  of  benefits  chargeable  to  one 
or  more  such  parcels,  for  the  law  says 
that  is  for  a  jury.  In  this  case  it  was 
necessary  to  take  land  through  sever- 
al blocks,  paying  adequate  compensa- 
tion. If  such  taking  involved  the  re- 
moval of  buildings,  or  the  disturb- 
ing of  large  business  interests,  the 
damages  would  be  correspondingly 
large,  while  the  benefits  thereto  might 
be  small.  In  auch  case  such  damages 
would  necessarily  be  chargeable  uxwn 
other  lands  in  the  assessment  dis- 
trict, of  which  complainant's  lands, 
consisting  of  many  valuable  lots, 
might  form  an  important  part.  If 
they  are  exempt  by  reason  of  this  al- 
leged contract,  the  burden  must  of 
necessity  fall  with  undue  weight  up- 
on the  remaining  lands  within  the 
district.  It  would  only  be  necessary 
to  make  enough  such  contracts  to  ex- 
empt the  entire  assessment  district, 
thereby  depriving  the  council  of  any 
power  to  condemn  land,  for  want  of 
a  source  from  which  to  compensate 
the  owners  of  the  land  to  be  con- 
donned.  Properly  and  lawfully  dis- 
tributing the  burden  is  as  much  a 
)»art  of  the  duty  of  the  city  as  the 
exercise  of  the'  power  of  taking 
the  property.  It  is  not  clear  that 
it  could  exercise  the  power  at  all 
if  it  can  be  said  to  have  deprived  it- 
self of  the  power  to  make  a  statutor;; 
assessment  district  by  absolving  a' 
considerable  portion  of  the  property 
actually  benefited  from  liability  to 
contribute.  It  may  be  that  by  deeding 
land  this  entire  addition  has  been  paid 
its  full  and  just  share  of  the  cost  of 
'  opening  the  street,  but  we  cannot 
know  this.  Neither  can  the  common 
council  know  it  until  the  benefits  have 
been  determined  in  the  method  pro* 
vided  by  law.  The  effect  of  action  by 
the  common  council  cannot  be  to  de- 
prive future  councils  of  power  in  the 
premises.  .  .  .  Another  suggestion 
in  this  connection  is  this:    We  have 
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learned  that  the  legislature  may  ex- 
ercise the  power  of  eminent  domain, 
although  it  shall  have  previously  dele- 
trated  it.  If  so,  will  it  be  claimed  that 
this  action  of  the  council  has  deprived 
it  of  power  in  the  premises  to  impose 
the  burden  upon  the  property  benefit-' 
ed.  .  .  .  We  are  of  the  opinion  that 
a  contract  such  as  is  sought  to  be  in- 
ferred from  this  condition  is  not  with- 
in the  authority  conferred  upon  the 
city."  And  in  Vrana  v.  St.  Louis 
(1901)  164  Mo.  146,  64  S.  W.  ISO,  in 
holding,  that  ,  in  the  absence  of  legis- 
lative permission  a  municipal  corpo- 
ration cannot,  by  accepting  a 
dedication  of  lands  for  streets  which 
contains  a  condition  that  the  remain- 
ing lands  are  not  to  be  assessed  for 
widening  or  extending  such  streets, 
grant  an  exemption  from  taxation,  the 
court  sud:  "One  of  the  prime  gov- 
ernmental duties  imposed  upon  the 
city  of  St.  Louis  is  to  provide  reason- 
able highways  for  the  public  of  said 
city,  and  as  compensation  for  private  - 
property  taken  for  public  use  is  re- 
quired to  be  made  out  of  public  funds 
only  80  far  as  the  public  generally  is 
found  benefited,  and  the  remainder  is 
required  to  be  provided  by  local  as- 
sessments against  private  property 
especially  benefited,  the  city  would 
put  it  out  of  its  power  to  perform  its 
obligation  if  it.  were  allowed  to  ex- 
empt private  property  from  such  as- 
sessments. If  it  could  exempt  one* 
man's  property,  it  might  a  dozen,  and 
thus  it  might  find  itself  anable  to  find 
property  sufficient,  and  not  exempted, 
out  of  which  to  pay  for  necessary  im- 
provements, or  be  driven  to  taxing  a 
part  of  the  property  owners  far  in 
excess  of  any  fair  benefit  to  their 
property — a  practice  not  to  be  con- 
tenanced.  ...  So  that,  even  if  the 
city  had  made  an  express  agreement 
with  Thomas  Allen  to  exempt  the  lots 
in  said  addition  from  future  assess- 
ments for  necessary  public  purposes,  it 
would  have  been  a  void  undert^ingon 
its  part,  of  which  he  was  bound  to  have 
notice."  This  decision  was  followed 
in  Miners'  Baq^  v.  Clark  (1913)  252 
Ho.  20,  168  S.  W.  697  (holding  that 
a  city  of  the  third  class,  by  accepting 
a  deed  providing  for  exemption  from 


assessments,  cannot  contract  away  iU 
right  to  levy  special  assessments,  foi: 
street  improvements,  and  thereby 
create  an  exemption  from  such  assevvr 
ments) ,  and  Backliffe  v.  Dunesa 
(1908)  130  Mo.  App.  695.  108  S.  W. 
1110  (holding  that,  in  the  absence  of 
express  charter  provision,  a  munici- 
pal  corporation  has  no  power  to  grant 
exemption  from  assessments  by  ac- 
cepting a  deed  conveying  lands  for 
public  streets).  And  see  Birmingham 
V.  Graham  (1918)  202  Ala.  202,  79  So. 
674,  where  ^e  court  seemingly  ap- 
proved of  the  holding  in  Richards  v. 
Cincinnati  (1877)  31  Ohio  St  506; 
Walker  v.  Richmond  (1916)  173  Ky. 
26,  189  S.  W.  1122,  Ann.  Cas.  1918E, 
1084,  set  out  infra,  wherein  the  court 
held  that  the  public  burdens  of  tax- 
ation must  be  equally  imposed  upon 
all;  and  Re  Fifty-fifth  Street  (1900) 
9  .Pa.  Dist  R.  463,  affirmed  in  (1901) 
16  Pa.  Super.  Ci.  133. 

And  in  a  number  of  instances  dedi- 
cations conditioned  that  the  remain- 
ing property  shall  never  be  assessed 
for  improvements  on  the  lands  dedi- 
cated have  been  declared  ultra  vires 
and  void  because  of  the  unlimited  ex- 
emption. Thus,  in  Vrooman  v.  Toledo 
(1914)  5  Ohio  App.  222,  on  subse- 
quent appeal  in  (1916)  5  Ohio  App. 
230,  it  was  held  that,  in  so  far  as  a 
deed  of  land  for  boulevard  purposes 
undertakes  to  exempt  the  adjoining 
property,  from  assessments  for  the 
future  maintenance  of  the  boulevard, 
the  conditions  are  void  as  against 
public  policy,  but  that  provisions 
against  assessments  for  the  original 
construction  are  not  invalid.  The  lat- 
ter was  upon  the  theory  that  the  land 
conveyed  to  the  city  was  equal  in 
value  to  the  cost  of  making  the  im- 
provement contemplated.  And  in 
Pittsburgh,  C.  C.  &  St.  h.  R.  Co.  t. 
Oglesby  (1906)  166  Ind.  642,  76  N.  E. 
165,  in  holding  that  a  grant  of  land 
for  a  street,  on  condition  that  the  re- 
maining lands  of  the  grantor  shall  be 
forever  free  and  exempt  from  ex- 
penses connected  with  the  laying  oat 
and  maintenance  of  the  street,  was 
ultra  vires  and  void  as  to  the  exemp- 
tion, the  court  said:  "Appellees  main- 
tain that  the  grant  by  the  railroad 
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craapany  to  the  city  of  ground  for  use  and  void."  And  it  has  been  held  that 
u  a  street  was  valid,  but  that  the  pro-  an  agreement  that,  in  consideration 
vision  in  the  deed  that  the  grantor  of  a  grant  of  a  right  of  way,  the  ad- 
aad  the  remaining  portions  of  tiie  lot  joining  property  shall  be  forever  ex- 
dionld  not  then  or  thereafter  be  empt  from  futnre  assessments  for  im- 
duurged  with  any  expense  connected  provements,  is  nltra  vires  and  void  so 
with  the  extension  or  maintenance  of  that  it  cannot  be  ratified  by  use  under 
that  portion  of  such  street  was  void,  the  contract,  or  by  benefits  received 
It  has  long  been  an  established  princi-  thereby.   Neal  v.  Decatur  (1914)  1^ 
pie  Uiat  private  property  may  be  ap-  6a.  205,  82  S.  E.  646.   This  was  upon 
popiiated  for  a  highway  when  pub-  the  theory  laid  down  in  Horkan  v. 
lie  necessity,  convenience,  or  utility  Moultrie  (1911)  186  6a.  661,  71  S.  E. 
icqoires  it    It  is  quite  as  essential  785,  which  involved  a  grant  of  a  right 
that  such  highway  be  Improved  and  of  wi^  for  a  sewer  in  consideration  of 
kept  in  repair  as  that  it  be  established  famishing  water  for  closets,  namely, 
in  the  first  instance.  It  has  been,  and  that  there  was  no  limitation  fixed  as 
is,  the  theory  of  our  law  that  the  open-  to   the   time   the   exemption  from 
ing  and  improvement  of  a  public  high-  charges  should  continue,  in  which 
way  will  benefit  the  abutting  and  adja-  connection  the  court  said:  ^There 
cent  property,  and  t1;at  such  property  has  been,  before  various  courts,  the 
ahoald  be  primarily  and  proportion-'  question  of  the  legal  power  of  a  mu- 
ately  liable  for  the  costs  and  damages  niclpal  corporation  to  make  a  eon- 
occasioned  thereby,  to  the  extent  of  tract  or  to  grant  a  license  extending 
soch  resulting  benefits.   This  was  the  over  a  period  beyond  the  oflScial  term 
law  in  the  year  1882,  when  the  deed  of  the  body  granting  the  privilege  or  • 
in  question  was  executed,  and  it  has  the  license.    The  decisions  on  the 
coDtinaed  to  be  the  law  to  the  present  question  are  not  uniform.   All  legis- 
time.    Conceding   that  the  city  of  lative  bodies  are  limited  in  their  legal 
Buhrille  might  purchase  the  title  or  capacity  in  such  a  manner  as  not  to 
an  easement  in  land  for  use  as  a  deprive  succeeding  bodies  of  the  right 
street,  and  obligate  itself  to  pay  a  fair  .  to  deal  with  matters  involving  the 
and  reasonable  compensation  there-  same  questions,  as  they  may  arise 
for,  it  does  not  follow  that  as  a  part  from  time  to  time  in  the  future,  and 
of  the  consideration  it  could  make  a  as  the  then-present  exigencies  may 
covenant  or  accept  a  condition  that  require.  The  weight  of  authority  sus- 
woald  annul  a  provision  of  its  char-  tains  the  doctrine  that  a  municipal 
ter,  and  bind  the  discretionuy  judg-  corporation  may  make  a  valid  con- 
Kent  of  future  councils  and  govern-  tract  to  continue  for  a  reasonable 
ing  bodies  of  the  municipali^.  If,  in  time  beyond  the  ofScial  t«rm  of  the 
consideration  of  the  grant  of  such  officers  entering  into  the  contract  for 
right,  the  city  might  lawfully  release  the  municipality.    3  Abbott,  Mun. 
one  man  and  his  property  from  future  Corp.  §  904.  We  have  found  no  case, 
liability    for    street    improvements  however,  that  would  tend  to  support 
abutting  such  property,  by  the  same  a  contract  made  by  a  city  council  in 
lig^t  it  might  release  all  properly  behalf  of  the  municipality,  to  furnish 
vitiiin  itfl  jurisdiction,  and  thus  make  water  indefinitely  to  one  of  its  citi- 
slreet  improvements  impossible,  or  zens,  in  consideration  of  his  permit- 
nbject  an  entirely  different  fund  to  ting  it  to  lay  a  sewer  through  his 
the  payment  of  the  costs  of  such  ira-  iand.    Succeeding    councils  would 
provements,  from  that  provided  by  necessarily  have  the  power,  we  think, 
law.   This  provision  of  the  contract  to.  change  the  water  rates  from  time 
was  not  only  contrary  to  public  policy,  to  time,  as  circumstances  might  re- 
but in  contravention  of  positive  law.  quire  or  justify,  in  order  to  obtain 
So  far  as  the  contract  attempted  to  sufficient  revenue  to  maintain  its 
release  appellant's  property  from  lia-  waterworks  system,  on  the  one  hand, 
Ulify  for  future  improvements  upon  and,  on  the  other,  in  order  to  serve 
the  abutting  street,  it  was  ultra  vires  all  its  patrons  at  reasonable  rates  and 
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on  equal  tenns.  To  allow  one  council 
to  legally  bind  the  city  by  a  contract 
of  the  kind  here  in  question  might  so 
tie  the  hands  of  its  successors  as  to 
result  in  great  injury  to  the  munici- 
pality and  to  the  public."  And  see 
Leggett  V.  Detroit  (1904)  137  Mich. 
247, 100  N.  W.  566,  wherein,  as  shown 
supra,  the  cotidition  was  that  the  re- 
maining property  should  be  "forever" 
exempt  from  assessments,  but  in 
which  the  court  does  not  seem  to 
have  attached  any  especial  impor- 
tance to  the  fact  that  the  exemption 
was  a  perpetual  one. 

And  it  has  been  expressly  held  that 
the  absence  of  statute  or  constitution- 
al provision  authorizing  the  exemp- 
tion of  dedicators  of  land  for  public 
improvements  from  assessments  pre- 
vents a  municipal  corporation  from 
validly  agreeing  to  such  an  exemption. 
Thus,  in  Walker  v.  Richmond  (1916) 
173  Ky.  26,  189  S.  W.  1122.  Ann.  Cas. 
1918E,  1084,  where  a  municipal  cor- 
,  poration,  in  consideration  of  a  grant 
of  land  for  street  purposes,  contract- 
ed never  to  require  the  grantor  to 
build  or  maintain  sidewalks  and  per- 
petually to  maintain  a  pavement  at 
its  own  expense,  it  was  held  that  the 
contract  was  ultra  vifes  and  void,  but 
that,  since  the  contract  had  been  ful- 
ly performed  upon  the  part  of  the 
grantor,  the  city  could  not  retain  the 
benefits  of  the  transaction,  while  re- 
pudiating the  exemption  pai-t  of  the 
contract,  and  that  the  grantor  could 
have  the  land  restored  to  him.  And 
in  Mt.  Sterling  v.  Judy  (1920)  186  Ky. 
689,  217  S.  W.  911,  the  court  again 
held  a  contract  for  tax  exemption 
ultra  vires  and  void,  but  limited  the 
rule  laid  down  in  the  Walker  Case  as 
to  restoration  of  the  dedicated  prop- 
erty to  the  dedicator,  by  holding  that 
it  applied  only  where  the  property 
could  be  restored,  and  that,  where  it 
could  not  be  restored,  the  grantor  or 
dedicator  was  without  remedy.  In 
the  latter  connection,  the  court  said: 
"The  remaining  question  is :  What  re- 
lief, if  any,  is  a  party  entitled  to,  who 
has  conveyed  or  sold  to  a  municipal 
corporation  for  its  use  and  benefit, 
real  or  personal  property  under  a  void 
and  unenforceable  contract,  as  this 


was,  when  it  is  not  within  the  power 

of  the  municipal  corporation  to  re- 
store the  property  or  pay  the  comid- 
eration  under  which  it  was  received? 
As  one  effective  remedy  affording 
ample  relief,  counsel  press  the  argu- 
ment that  when,  as  here,  the  propertj' 
received  by  the  municipality  caaoot 
be  restored,  the  aggrieved  party  is 
entitled  to  have  compensation  in 
money,  and  it  is  upon  this  theory 
that  the  counterclaim  prayed  that 
Mrs.   Judy   should   have  judgmeat 
against  the  city  of  Mt.  Sterling  for 
the  reasonable  value  of  the  property 
conveyed  by  her  remote  vender,  to 
wit,  f50,000.    If  this  was  a  contro- 
versy between  a  private  corporation 
and  Mrs.  Judy,  we  have  no  doubt  that 
the  private  corporation,  if  it  had  re- 
ceived property  under  an  ultra  vires 
contract  and  was  so  situated  that  it 
tould  not  restore  the  property,  would 
be  required  to  compensate  her  in 
money  for  its  value.  .  .  .  But  this 
principle,  however  just  and  equitable 
it  may  be,  cannot  be  invoked  against 
a  municipal  corporation.    If  it  could 
be,  there  would  be  no  reason  in  hold- 
ing that  a  municipal  corporation,  un- 
,  less  it  can  restore  the  proper^,  can- 
not be  held  liable  upon  a  contract 
that  it  had  not  authority  to  make,  al- 
though it  may  have  received  the  ben- 
efits contemplated  by  the  contract  It 
must  be  obvious  that  if  a  municipal 
corporation  that  had  received  prop- 
erty, labor,  services,  or  material  un- 
der a  void  contract,  and  ofae  that  could 
not  be  enforced  by  the  party  furuish- 
ing  the  property,  services,  labor,  or 
material,  could  nevertheless  be  re- 
quired to  compensate  the  party  for 
their  value  in  a  suit -in  damages  for 
a  breach  of  the  contract,  the  munici- 
pality would  be,  in  effect,  required  to 
perform  the  contract.    It  is  further 
obvious  that  the  announcement  of  a 
rule  under  which  such  a  recovery 
might  be  had  would  be  the  merest 
evasion  of  the  Iong*settled  principle 
that  municipalities  are  not  liable  on 
void  contracts  except  to  the  extent 
that  there  may  be  a  restoration  of  the 
property  received  by  the  jnunicipality 
under  the  contract.   As  a  furUier  re- 
sult from  the  adoption  of  such  a  rule. 
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municipalities,  in  all  cases  in  which 
they  had  received  property,  labor, 
services,  or  material  under  and  by- 
virtue  of  contracts  that  were  void  and 
uDcaforceabl^  would  be  compelled  to 
&II7  compensate  in  damages  the 
par^  who  had  furnished  the  property, 
labor,  services,  or  material.  So  that 
in  place  of  bringing  suit  on  the  con- 
tract, he  need  only  bring  suit  for 
damages  for  the  breach." 

So,  in  J.  &  A.  McKechnie  Brewing 
Co.  V.  Canandaigua  (1897)  15  App. 
Div.  139,  44  N.  Y.  Snpp.  317,  affirmed 
without  opinion  in  (1900)  162  N.  Y. 
631,  57  N.  E.  1113,  it  was  said  that, 
in  the  absence  of  statutory  authoriza- 
tion, an  agreement  by  village  trus- 
tees that  in  consideration  of  a  grant 
of  a  right  of  way,  the  grantors  should 
not  be  assessed  for  certain  benefits 
was  illegal,  and  that  assessments 
made  against  others  were  absolutely 
void,  where  the  commissioners,  pur- 
suant to  the  agreement,  had  intention- 
ally omitted  the  grantor's  remaining 
property  in  making  such  assessments. 
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A  landowner  cannot  avoid  a  deed 
to  a  city  of  lands  for  a  public  street, 
where  he  has  been  assessed  for  lay- 
ing the  same  out,  etc.,  in  violation  of 
a  void  condition  for  reversion  of  title 
in  case  of  assessment  against  remain- 
ing property,  where,  subsequent  to 
the  execution  of  the  deed,  he  dedicat- 
ed a  plat  showing  the  street,  and  sold 
lots  with  reference  thereto,  since  such 
acts  established  the  right  of  the  pub- 
lic to  the  streets.  Leggett  v.  Detroit 
(1904>  137  Mich.  247,  100  N.  W.  566. 

In  McCoy  v.  Carran  (1918)  179  Ky. 
590,  201  S.  W.  463,  it  was  held  that 
the  fact  that  abutting  owners  have 
never  been  assessed  for  repairs,  to- 
gether with  the  fact  that  the  dedica- 
tion was  made  under  a  mistaken  be- 
lief that  the  abutting  property  would 
never  be  required  to  bear  any  of  the 
expense  of  a  subseqnerit  improve- 
ment, does  not  prevent  an  assessment 
for  a  new  improvement,  the  obligation 
originally  imposed  on  the  city  having 
been  to  repair  the  then-existing 
street  6.  J.  C. 


TRANSCONTINENTAL  OIL  COMPANY,  Appt, 

V. 

LOUIS  L.  EMMERSON,  Secretary  of  State. 

Illinoia  Supreme  Court  —  June  22,  1921, 
(298  111.  394,  131  N.  E.  645.) 

Tax  —  property  located  in  state  —  oil  and  gas  lease. 

1.  Rights  held  under  oil  and  gas  leases  which  convey  an  estate  in  the 
land  of  indefinite  duration  are  corporeal  property  within  the  meaning  of 
a  statute  declaringr  that,  in  ascertaining  for  purposes  of  taxation  the 
amount  of  the  capital  of  a  foreign  corporation  represented  by  property 
located  in  the  state,  the  sum  of  the  total  tangible  property  located  within 
the  state  shall  be  divided  by  the  total  tangible  property  wherever  situated, 
and  defining  tangible  property  as  meaning  corporeal  property. 

[See  note  on  this  qziestion  beginning  on  page  513.] 

IMinltion  —  corporeal  property.  —  easement. 

2.  Corporeal  property  is  the  right  3.  An  easement  is  the  right  of  tiie 
to  possess,  use,  occupy,  and  enjoy  owner  of  one  parcel  of  land,  by  rea- 
iHtr»».-o.i  «-i.fn<r<.  «r>A  n.^Afl  ^on  of  such  owuership,  to  use  the  land 
corporeal  things  and  take  the  profits  ^^^^^^       ^  ^p^j^  purpose  not 

inconsistent  with  the  general  prop- 
CSee  22  R.  C.  L.  37,  38.]  erty  in  the  owner. 

[See  9  R.  C.  L.  735.]  - 
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Hiiies  —  conveyance  of  right  to  op- 
erate for  oil  and  gas  as  sale  of  land. 
4.  An  instrument  granting  for  the 
purpose  of  operating  for  oil  and  gas  a 
certain  tract  of  land,  to  continue  for 


an  indefinite  duration  of  time,  con- 
veys a  freehold  interest  in  the  land 
to  which  it  applieSp  and  is,  in  jBffee^ 
a  sale  of  a  part  of  the  laud. 
[See  18  B.  a  L.  1211.] 


Appeal  by  complainant  from  a  decree  of  the  Circuit  Court  for  Sangamon 
County  (Smith,  J.)  dismissing  a  bill  filed  to  enjoin  defendant  from  paying 
over  certain  funds  to  the  State  Treasurer,  from  interfering  with  its  au- 
thority to  do  business,  or  from  imposing  any  penalty  for  failure  promptly 
to  pay  its  franchise  tax.  Reversed, 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Scott,  Bancroft,  Martin,  &    property  within  the  meaning  of  §  106 


Stephens,  Brown,  Hay,  &  Creighton, 
John  £.  MacLei^  George  W.  Swain, 
and  Logan  Hay,  for  appellant :  ' 

The  purpose  of  the  legislature  in 
defining  "tangible  property"  was 
merely  to  discriminate  between  prop- 
erty having  a  fixed  situs  and  property 
which  could  be  easily  shifted  to  avoid 
taxation. 

Bruner  v.  Hicks.  230  III.  686,  120 
Am.  St  Bep.  332.  82  N.  E.  888;  Foe 
V.  Ulrey,  233  111.  66,  84  N.  B.  46;  Wat- 
ford Oil  &  Gas  Co.  V.  Shipman,  233 
111.  9.  122  Am.  St.  Bep.  144,  84  N.  E. 
63;  People  ex  rel.  Carrell  v.  Bell,  237 
111.  332.  19  L.B.A.(N.S.)  746,  86  N.  E. 
693,  16  Ann.  Cas.  611;  Ohio  Oil  Co.  v. 
Daughetee.  240  111.  361,  36  L.B.A. 
(N.S.)  1108,  88  N.  £.  818;  Illinois 
Kaolin  Co.  v.  Goodman,  262  111.  99,  96 
N,  E.  867;  Guffey  v.  Smith,  237  U.  S. 
101,  69  L.  ed.  866,  36  Sup.  Ct.  Bep. 
626;  Bamsdall  v.  Bradford  Gas  Co. 
226  Pa.  338.  26  L.B.A.(N.S.)  614,  74 
Atl.  207;  People  ex  rel.  Healy  v. 
Shedd.  241  111.  156,  89  N.  E.  332;  Tif- 
fany, Beal  Prop.  §  376;  Wash.  Beal 
Prop.  p.  51, 

If  oil  leaseholds  are  to  be  excluded 
in  determining  the  total  tangible 
property,  of  the  corporation  wher- 
ever situated,  then  the  corporation 
franchise  taic,  when  applied  to  for- 
eign corporations,  must  be  held  to  be 
unconstitutional  as  a  burden  on  inter- 
state commerce,  and  a  deprivation  of 
property  without  due  process  of  law. 

Union  Tank  Line  Co.  v.  Wright,  249 
U.  S.  276,  63  L.  ed..  602,  39  Sup.  Ct. 
Bep.  276;  International  Paper  Co.  v. 
Uassachu  setts,  246  U.  S.  135.  62  L. 
ed.  624.  38  Sup.  Ct.  Bep.  292;  W&llace 
V.  Bines,  263  U.  S.  66,  64  L.  ed.  782, 40 
Sup.  Ct.  Bep.  435. 

Messrs.  Edward  J.  Brundage,  At- 
torney General,  and  Clarence  N. 
Boord  and  James  W.  Gnllett,  Assistant 
Attorneys  General,  for  appellee: 

Oil   leaseholds   are   not  tangible 


of  the  Corporation  Act  of  1919.  under 
the  definition  of  "tangible  properlgr" 
as  given  in  §  137  of  that  act. 

Federal  Oil  Co.  v.  Western  Oil  Co. 
112  Fed.  373,  22  Mor.  Min.  Bep.  25; 
Heller  v.  Dailey,  28  Ind.  App.  656,  63 
N.  E.  490;  Priddy  v.  Thompson,  123 
C.  C.  A.  277,  204  Fed.  965;  Shaffer  v. 
Marks,  241  Fed.  139;  Branson  v.  Car- 
ter Oil  Co.  269  Fed.  666;  Kolachny  v. 
Galbreath.  26  Okla.  772,  38  LJLA 
(N.S.)  461,  110  Pac.  902;  State  v. 
Welch,  16  Okla.  Crim.  Bep.  486,  184 
Pac.  787;  Bich  v.  Doneghey,  —  Okla. 
— ,  3  A.L.B.  362,  177  Pac.  86;  Thorn- 
ton, Oil  &  Gas,  3d  ed.  §  62;  Watford 
Oil  &  Gas  Co.  v.  Shipman,  238  111.  9, 
122  Am.  St.  Bep.  144,  84  N.  E.  63; 
Gillespie  v.  Fulton  Oil  &  Gas  Co.  236 
111.  206,  86  N.  E.  219;  Poe  v.  Uhrey, 
233  III.  66,  48  N.  E.  46;  Bruner  v. 
Hicks, '230  111.  536,  120  Am.  St  Bep. 
332,  82  N.  E.  888;  82  Cyc.  669;  NeUis 
V.  Munson,  108  M.  -Y.  458,  16  N.  £. 
739. 

The  exclusion  of  oil  leaseholds  in 
determining  the  total  tangible  prop- 
erty of  the  corporation,  wherever  sit- 
uated, does  not  render  the  corpora- 
tion franchise  tax  unconstitutional 
as  a  burden  on  interstate  commerce, 
or  as  a  deprivation  of  proper^  with* 
out  due  process  of  law. 

American  Can  Co.  v.  Emmerson,  288 
III.  289,  123  N.  E.  581;  Hump  Hail^ 
pin  Mfg.  Co.  V.  Emmerson,  293  lU. 
387,  127  N.  E.  746;  Kansas  City,  M. 
&  B.  B.  B.  Co.  V.  Stiles,  242  U.  S.  Ill, 
61  L.  ed.  176.  37  Sup.  Ct.  Bep.  68; 
Nortiiwestern  Mut.  L.  Ins.  Go.  v.  Wis- 
consin, 247  U.  S.  182,  62  L.  ed.  1026^ 
88  Sup.  Ct  Bep.  444. 

Dunn,  J.r  delivered  the  opinion  of 
the  court: 

The  Transcontinental  Oil  Com- 
pany, a  Delaware  corporation  aiK 
thorized  to  do  business  in  the  state 
of  Illinois,  filed  its  report  for  tlie 
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year  1919  as  required  by  the  gener- 
al Corporation  Act  (Laws  of  1919, 
p.  316) »  and  the  secretary  of  state 
assessed  a  franchise  tax  of  5  cents 
on  each  $100  of  the  proportion  of  its 
authorized  capital  stock  represented 
by  business  transacted  and  property 
located  in  this  state  upon  the  basis 
of  his  finding  that  .01241  of  com- 
I^ainanf  s    authorized    capital  of 
$200,000,000,  being  $2,482,000,  was 
employed  in  its.business  within  this 
state.   The  secretary  of  state  also 
notified  the  corporation  that,  inas- 
much as  in  filing  its  application  to 
be  admitted  to  do  business  within 
the  state  of  Illinois  in  the  year  1919, 
in  accordance  with  paragraph  (e)  of 
§  81  of  the  general  Corporation  Act, 
it  had  estimated  the  total  amount  of 
its  authorized  capital  to  be  em- 
ployed by  it  in  business  within  the 
state  of  Illinois  at  $183,000  and  had 
paid  its  initial  franchise  fee  on  tlmt 
basis,  there  was  due  to  the  state  an 
additional  fee  for  the  preceding 
year  of  $1,149.60,  based  upon  the 
difference  between  the  estimated 
sum  of  $183,000  and  $2,482,000,  the 
amount  of  authorized  capital  found 
by  the  secretary  of  state  to  be  em- 
ployed by  the  appellant  within  the 
state.  The  secretary  of  state  fur- 
ther notified  the  company  that,  un- 
less both  amounts  were  paid  on  or 
before  July  31, 1920,  there  would  be 
assessed  a  penalty  of  6  per  cent  for 
each  month  until  they  should  be 
paid.  The  corporation  insisted  that 
the  franchise  tax  should  be  only 
$117.10,  based  upon  its  claim  that 
^e  proportion  of  its  authorized 
capital  employed  in  its  business 
within  the  state  of  Illinois  was  only 
.001171,  or  $234,200,  and  that  the 
deficit  in  the  amount  of  its  initial 
franchise  fee  paid  in  1919  was  only 
$25.60,  being  .001171  of  the  differ- 
ence between  $183,000  and  $234,- 
200.  The  company  being  unable  to 
induce  the  secretary  of  state  to  ac- 
cept the  smaller  amounts  which  it 
insisted  were  all  that  it  owed,  in  or- 
der to  avoid  the  penalties  imposed 
by  the  act  if  the  tax  assessed  should 
not  be  paid  by  July  31,  1920,  it  de- 
podted  with  the  secretary  of  state 
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the  sum  of  $2,390.50,  being  the  total 
tax  assessed,  accompanying  the  de- 
posit with  a  written  protest  specify- 
ing the  grounds  for  its  objection  to 
the  tax.  Afterward,  on  S^tember 
27,  1920,  the  company  filed  a  bill  in 
the  circuit  court  of  Sangamon 
county  against  the  secretary  of 
state  praying  for  an  injunction 
against  his  turning  over  to  the 
treasurer  or  otherwise  disposing  of 
the  funds  deposited  by  the  company 
without  first  deducting  therefrom 
$2,247.80,  and  from  forfeiting,  an^ 
nulling,  canceling,  declaring  void,  or 
otherwise  interfering  with  the  au- 
.  thority  and  license  of  the  appellant 
to  do  business  in  the  state  of  Illinois, 
or  declaring  it  without  authority  to 
do  business  in  IlUnois,  or  from  im- 
posing any  penalty  provided  in  the 
general  Corporation  Act  for  failure 
promptly  to  pay  its  franchise  tax.  A 
temporary  injunction  was  issued. 
The  bill  was  afterward  amended, 
and  the  demurrer  to  it  was  su»- 
tained.  The  complainant  electing  to 
stand  by  its  bill,  the  court  dismissed 
the  bill  for  want  of  equity,  the  in- 
junction was-  dissolved,  and  the 
complainant  appealed. 

The  wide  divergence  in  these  .es- 
timates of  the  proportion  of  tlie 
company's  capital  employed  in  its 
business  in  the  state  of  Illinois  arose 
out  of  a  difference  of  opinion  as  to 
what  constitutes  the  tangible  prop- 
erty of  the  corporation.  Section 
106  of  the  general  Corporation  Act 
provides  that  "in  ascertaining  the 
amount  of  the  authorized  capital 
stock  represented  by  business  trans- 
acted and  property  located  in  this 
state,  the  sum  of  the  business  of 
any  foreign  or  domestic  corporation 
transact^  in  this  state  and  the  total 
tangible  property  of  such  corpora- 
tion located  within  this  state  shall 
be  divided  by  the  sum- of  the  total 
business  of  the  corporation,  and  the 
total  tangible  property  of  the  cor- 
poration wherever  situated." 

Section  137  provides  that  "the 
term  'tangible  property*  as  used  in 
this  Act,  shall  mean  corporeal  prop- 
erty, such  as  real  estate,  machinery, 
tools,  implements,  goods,  wares,  and 
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merchandise,  and  shall  not  be  taken 
to  mean  money,  deposits  in  bank, 
shares  of  stock,  bonds,  notes,  credits 
or  evidence  of  an  interest  in  prop- 
erty or  evidences  of  debt." 

'It  appears  from  the  report  filed 
by  the  appellant  with  the  secretary 
of  state  that  the  total  value  of  all 
the  property  of  the  appellant,  wher- 
ever located,  amounted  to  $196,706,- 
277.38;  that  of  this  amount  $175,- 
649,289.81  represented  the  value  of 
oil  leaseholds  and  oil  properties 
owned  by  the  appellant  and  located 
outside  the  state  of  Illinois ;  that  ap- 
pellant's total  business  transacted 
at  or  from  places  in  Illinois  during;, 
the  year  1919  was  $228,690.01,  and 
its  total  business  everywhere  trans- 
acted was  $3,107,107.63;  that  the 
total  property  of  ttie  appellant  with- 
in the  state  of  Illinois  has  a  value 
of  $5,600;  and  that  the  authorized 
capital  stock  of  the  appellant  con- 
sisted of  2,000,000  shares  without 
nominal  or  par  value. 

The  only  question  upon  which  the 
parties  disagreed,  as  stated  by  the 
appellant  and  accepted  by  the  ap- 
pellee, is  whether  or  not  the  value  of 
the  oil  leaseholds  of  the  appellant 
should  have  been  included  in  de- 
termininsT  the  total  tangible  prop- 
erty of  the  corporation  wherever 
situated.  The  secretary  of  state  ex- 
cluded such  oil  leaseholds,  and  the 
appellant  insists  that  they  should 
have  been  included  as  a  part  of  its 
tangible  property. 

The  appellant's  oil  and  gas  lease- 
holds covered  properties  owned  and 
operated  by  it  in  many  different 
states  and  in  foreign  countries,  and 
were  held  under  instruments  the 
form  of  which  is  attached  to  the  bill 
as  exhibit  D.  They  provided  that 
"the  lessor,  for  and  in  consideration 

of  dollars,  cash  in  hand  paid, 

receipt  of  which  is  hereby  acknowl- 
edged, and  of  the  covenants  and 
agreements  hereinafter  contained 
on  the  part  of  the  lessee  to  be  paid 
and  kept  and  perfocmed,  ha — 
granted,  demised,  leased,  and  let, 
and  by  these  presents  do —  grant, 
demise,  lease,  and  let  unto  the  said 
lessee,  for  the  sole  and  only  pur- 
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pose  of  mining  and  operating  for 
oil  and  gas,  and  of  laying  of  pipe 
lines,  and  of  building  tanks,  powers 
stations,  and  structures  thereon  to 
produce,  save,  and  take  care  of  said 
products,  all  a  certain  tract  of  land 

situate  in  the  county  of  ,  state 

of  ,  described  as  follows,  to  wit, 

.   .   .   and  containing  acres, 

more  or  less." 

It  is  agreed  that  "this  lease  shaS 
remain  in  force  for  a  term  of  .  .  . 
years  from  this  date,  and  as  long 
thereafter  as  oil  or  gas,  or  either  of 
them,  is  produced  from  said  land  by 
the  lessee." 

The  lessee  covenants  and  .agrees: 

"(1)  To  deliver  to  the  credit  of 
the  lessor,  free  of  cost,  in  the  pipe 

line,  to  which    may  connect 

  wells,  the  equal  one-eighth 

part  of  all  oil  produced  and  saved 
from  the  leased  iMremises. 

"(2)  To  pay  the  lessor  dol- 
lars each  year,  in  advance,  for  the 
gas  from  each  well  where  gas  only 
is  found,  while  the  same  is  being 
used  oft  the  premises,  and  lessor  to 
have  gas  free  of  cost  from  any  such 

well  for  stoves  and  'inside 

lights  in  the  principal  dweUing 
house  on  said  Uukd  during  the  same 
time  by  making  own  connec- 
tions with  the  well  at  —  own  lidc 
and  expense. 

"(3)  To  pay  lessor  for  gas  pro- 
duced from  any  oil  well  and  used  off 

the  premises  at  the  rate  of   

dollars  per  year  for  the  time 
during  which  such  gas  shall  be  used, 
said  payments  to  be  made  each 
three  months  in  advance. 

"If  no  well  be  commenced  on  said 

land  before  the  day  of   , 

191 — ,  this  lease  shall  terminate  as 
to  both  parties,  unless  the  lessee,  on 
or  before  that  date,  shall  pay  or 
tender  to  the  lessor  or  to  the  lessor's 

credit,  in  the  bank  at  ,  or 

its  successors,  which  shall  continue 
as  the  depository  regardless  of 
changes  in  the  ownership  of  said 

land,  the  sum  of  dollars,  which 

shall  operate  as  a  rental  and  cover 
the  privilege  of  deferring  the  com- 
mencement of  a  well  for   

months  from  said  date.    In  like 
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manner,  and  upon  like  payments  or 
tenders,  the  commeneenient  of  a 
well  may  be  further  deferred  for 
like  period  of  the  same  number  of 
monUis  successively.  And  it  is  un- 
derstood and  agreed  that  the  con- 
sideration first  recited  herein,  the 
down  payment,  covers  not  only  the 
privilege  granted  to  the  date  when 
the  first  rental  is  payable  as  afore- 
said, but  also  lessee's  option  of  ex- 
tending that  period  as  aforesaid, 
and  any  and  all  other  rights  con- 
ferred. Should  the  first  well  drilled 
on  the  above-described  \axid  be  a  dry 
hole,  then  and  in  that  event,  if  a 
second  well  is  not  commenced  on 
said  land  within  twelve  months 
thereafter,  this  lease  shall  termi- 
nate as  to  both  parties,  unless  the 
lessee,  on  or  before  the  expiration 
of  said  twelve  months  shall  resume 
the  payment  of  rentals  in  the  same 
manner  as  hereinabove  provided." 

The  appellee  contends  that  an  in* 
strament  of  this  character  does  not 
convey  tangible  or  corpore^  prop- 
erty, but  creates  only  an  incorporeal 
right.  Definitions  are  cited  from 
dictionaries  from  which  it  appears 
that  "tangible"  means  capable  of 
being  touched,  and  "corporeal"  of  a 
material  or  physical  nature,  and 
these  definitions  are  of  no  particular 
assistance  in  arriving  at  the  con- 
dosion  of  the  matter. 

"Property,  in  its  broader  sense,  is 
not  the  physical  thing  which  may  be 
the  subject  of  ownership,  but  is  the 
light  of  dominion,  possession,  and 
power  of  disposition  which  may  be 
aegoired  over  it."  Braceville  Coal 
Co.  v.  People,  147  111.  66,  22  L.R.A. 
340,  87  Am.  St  Rep.  206,  36  N.  E. 
62. 

"Property,  in  its  appropriate 
sense,  means  that  dominion  or  in- 
definite right  of  user  and  disposition 
which  one  may  lawfully  exercise 
over  particular  things  or  subjects, 
and  generally  to  the  exclusion  of  all 
others,  and  doubtless  this  is  sub- 
stantiaUy  the  sense  in  which  it  is 
used  in  the  Constitution;  yet  the 
term  is  often  used  to  indicate  the 
res  or  subject  of  the  property, 
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rather  than  the  property  itiself." 
Rigney  v.  Chicago,  102  111.  64. 

That  case  made  clear  the  distinc- 
tion between  an  injury  to  t^e  sub- 
ject of  property,  the  thing  in  which 
property  exists,  and  a  direct  physi- 
cal obstruction  or  injury  to  the 
right  of  user  and  enjoyment  of  the 
thing  which  is  the  actual  property. 

"Property  itself,  in  a  legal  sense, 
is  nothing  more  than  the  exclusive 
right  'of  possessing,  enjoying,  and 
disposing  of  a  thing,'  which,  of 
course,  includes  the  use  of  a  thing." 
Chicago  &  W.  I.  R.  Co.  v.  Englewood 
Connecting  R.  Co.  115  111.  376,  66 
Am.  St.  Rep.  173,  4  N.  E.  246. 

"Sometimes  the  term  is  applied 
to  the  thing  itself,  as  to  a  horse  or 
a  tract  of  land.  These  things,  how- 
ever, though  the  subjects  of  prop- 
erty, are,  when  coupled  with  posses- 
sion, but  the  indicia,  the  visible 
manifestations  of  invisible  rights, 
'the  evidence  of  things  not  seen.' 
Property,  then,  in  a  determinate  ob- 
ject, is  composed  of  certain  con- 
stituent elements,  to  wit,  the  un- 
restricted right  of  use,  enjoyment 
and  disposal  of  that  object."  St. 
Louis  V.  Hill,  116  Mo.  627, 21  LJtA. 
226,  22  S.  W.  861. 

According  to  these  definitions  of 
property,  there  is  no  such  thing  as 
tangible  property  or  corporeal  prop- 
erty. The  right  to  use,  enjoy,  con- 
trol, and  dispose  of  ansrthing  is  not 
capable  of  being  touched,  and  is  not 
of  a  material  or  physical  nature.  It 
is  a  mere  idea;  a  mental  conception ; 
a  legal  consequence  of  certain  cir- 
cumstances. Bouvier's  Law  Dic- 
tionary defines  corporeal  property 
as:  "That  which  consists  of  such 
subjects  as  are  palpable.  In  the 
common  law  the  term  to  signify  the 
same  thing  is  property  in  posses-' 
sion.  It  differs  from  incorporeal 
property,  which  consists  of  choses 
in  action  and  easements,  as  a  right 
of  way  and  the  like." 

"The  object  of  dominion  or 
property,"  says  Blackstone,  "are 
things,  as  contradistinguished  from 
persons,  and  things  are,  by  the  law 
of  England,  distributed  into  two 
kinds;  things  real  and  things  per- 
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sonal.  Things  real  are  such  as  are 
permanent*  fixed,  and  immovable, 
which  cannot  be  carried  out  of  their 
place,  as  lands  and  tenements ; 
things  personal  are  goods,  money, 
and  all  other  movables,  which  may 
attend  the  owner's  person  wherever 
he  thinks  proper  to  go."  2  Bl. 
.  Com.  16. 

The  objects  of  property  men- 
tioned are  all  corporeal,  and  cor- 
poreal propeiiy  refers  to  and  is 
property  in  corporeal  things.  The 
right  to  possess,  use,  occupy,  and 

D«fl>itio>-  «°joy  corporeal 
•oivorwi  things  and  take  the 

»r»pe>tr.  p^g^g   thereof  is 

what  the  law  regards  as  corporeal 
property. 

There  is  also  property  which  is 
not  corporeal  and  does  not  directly 
concern  corporeal  things.  Such  are 
a  patent  right,  the  exclusive  right 
to  make,  use,  and  vend  an  article 
which  is  the  result  of  a  new  and  use- 
ful invention;  a  copyright,  the  ex- 
clusive right  to  multiply  copies  of 
an  author's  publication;  a  trade- 
mark or  tradename;  a  franchise  to 
be  a  corporation.  None  of  these 
rights  have  any  direct  connection 
with  corporeal  things.  The  sole 
value  of  the  first  three  is  to  prevent 
others  than  the  proprietor  from 
taking  the  benefit  of  his  skill  and 
work  without  his  consent,  and  of 
the  last  to  enable  him  to  secure  the 
advantage  of  corporation  manage- 
ment in  the  conduct  of  his  business. 

There  are  also  rights  to  be  exer- 
cised in  connection  with  corporeal 
things,  but  without  any  ownership, 
possession,  control,  or  power  of  dis- 
position of  the  thing  in  connection 
with  which  tiie  power  may  be  exer- 
cised, and  without  any  profit  there- 
in, such  as  a  right  to  pass  over  an- 
other's land;  to  have  an  unob- 
structed passage  of  light  and  air 
over  another's  land ;  to  have  the  soil 
in  its  natural  state  supported  by  an- 
other's land ;  to  have  a  building  re- 
striction on  another's  land  observed. 
These  are  easements  which  consist 
in  the  right  of  the  owner  of  one  par- 
cel of  land,  by  rea- 
son  of  such  owner- 
ship, to  use  the  land  of  another  for 


a  special  purpose  not  inconsistent 
with  the  general  property  in  the 
owner,  and  are  always  distinct  from 
the  occupation  and  enjoyment  of 
thft  land  itself.  Wessels  v.  Colo- 
bank,  174  III.  618,  61  N.  £.  689.  A 
distinguishing  feature  of  an  ease- 
ment is  the  absence  of  all  right  to 
participate  in  the  profits  of  the  soil 
charged  with  it.  Stackpole  t. 
Healy,  16.  Mass.  S3, 8  Am.  Dec.  121; 
Cobb  V.  Davenport,  33  N.  J.  L.  223, 
97  Am.  Dec.  718. 

The  appellee  has  cited  a  number 
of  Federal  decisions  holding  that  a 
lease  to- mine  for  oil  and  gas  is  a 
mere  incorporeal  right  to  be  exer- 
cised in  the  land  of  another,  and 
that  an  instrument  substantially  in 
the  form  of  the  appellant's  leases 
grants  only  an  option  to  explore  for 
oil  and  gas,  not  amounting  to  an  es- 
tate in  the  land.  These  cases  are; 
Federal  Oil  Co.  v.  Western  Oil  Co. 
(C.  C.)  112  Fed.  373,  22  Mor.  Min. 
Rep.  25;  Priddy  v.  Thompson,  123 
C.  C.  A,  277, 204  Fed.  965 ;  Kemmer- 
er  V.  Midland  Oil  &  Drilli4g  Co.  144 
C.  C.  A.  154,  229  Fed.  872;  Shaffer 
V.  Marks  (D.  C.)  241  Fed.  139; 
Brunson  v.  Carter  Oil  Co.  (D.  C) 
269  Fed,  656.  They  are  based  upon 
the  fugacious  nature  of  oil  and  gas, 
which  renders  them  not  susceptible 
of  ownership  distinct  from  the  soil, 
and  therefore  incai^ble  of  convey- 
ance by  a  deed  of  the  oil  and  gas 
underlying  a  specified  tract,  to- 
gether with  the  use  of  so  much  of 
the  surface  as  may  be  necessary  to 
recover  the  oil  and  gas.  So,  it  is 
held  by  the  supreme  court  of  Okla- 
homa that  such  a  lease  conveys  to 
the  grantee  no  estate  in  the  land  or 
title  to  the  oil  and  gas,  but  only  a 
right  to  prospect,  which  is  held  to 
be  an  incorporeal  hereditament. 
Eolachny  v.  Galbraith,  26  Okla.  772, 
S8  L.R.A.(N.S.)  461,  110  Pac  902; 
Rich  V.  Doneghey,  —  Okla.  —  S 
A.LJEt.  352,  177  Pac.  86;  State  v. 
Welch,  16  Okla.  Crim.  Rep.  486,  184 
Pac.  787.  Heller  v.  Dailey,  28  Ind. 
App.  5&&,  63  N.  E.  490,  is  to  the 
same  effect.  On  the  other  hand,  in 
Bamsdall  v.  Bradford  Gas  Co.  225 
Pa.  338,  26  L.R.A.(N.S.)  614,  74 
Atl.  207,  the  supreme  court  of  Penn>j 
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sylvania  heli^  following  numerous 

previous  decisions  of  that  court, 
that  lansruage  substantially  the 
saiQfi  as  that  of  the  exhibit  attached 
to  the  appellant's  bill  shows  the  in- 
strument to  be  a  lease  convejring  tin 
intoTst  in  land — a  corporeal,  and 
not  an  incorporeal,  hereditament. 
The  same  view  has  been  taken  by 
tiie  supreme  courts* of  other  juris- 
dictions. Wilson  V.  Youst  (Wilson 
V.  Hughes)  43  W.  Va.  826,  39 
L.R.A.  292,  28  S.  E.  781 ;  Woodland 
on  Co.  V.  Crawford,  55  Ohio  St 
16i,  34  L.R.A.  62,  44  N.  E.  1093; 
Brown  v.  Fowler,  65  Ohio  St.  507, 
68  N.  E.  76 ;  Southern  Oil  Co.  v.  Col- 
qnitt,  28  Tex.  Civ.  App.  292,  69  S. 
W.  169;  Wolfe  County  v.  Beckett, 
127  Ky.  252,  17  L.R.A.(N.S.)  688, 
105  S.  W.  447;  Murray  v.  AUred. 
100  Tenn.  100,  39  L.R.A.  249,  66 
Am.  St.  Rep.  740,  43  S.  W.  355,  19 
Hot.  Hin.  Rep.  169. 

We  have  held,  in  accordance  with 
the  decisions  in  the  cases  last  cited 
and  in  accordance  with  what  we  re- 
gard as  the  better  reason  as  well  as 
the  weight  of  authority,  that  an  in- 
strument of  the  character  of  that 
in  question  here,  which  is  a  form  of 
oil  and  gas  lease  in  common  use  in 
this  state,  conveys  a  freehold  inter- 
est in  the  real  es- 
Sr;?;Sr\7;«  tate  to  wWch  it  ap- 
•peimte  far  ou  plies,  and  IS,  in 
"UV  "  effect,  a  sale  of  a 
part  of  the  land.  Oil 
and  gas  in  the  earth  cannot  be  the 
subject  of  an  ownership  distinct 
from  the  soil.  They  belong  to  the 
owner  of  tiie  land  only  so  long  as 
they  remain  under  the  land,  and  his 
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sat  3T.  B.  ets.) 

grant  of  them  to  another  is  a  grant 

only  of  such  oil  and  gas  as  the 
grantee  may  find,  and  no  title  to 
it  vests  in  the  grantee  until  it  is 
actually  found.  The  conveyance, 
however,  of  the  right  to  enter 
upon  the  land  for  the  purpose 
of  prospecting  and  operating  for 
oil  and  gas,  laying  pipe  lines,  and 
building  powers,  stations,  and 
structures  to  produce,  save,  and 
care  for  the  products,  is  a  convey- 
ance of  an  interest  in  the  land  itself, 
which,  if  of  indefinite  duration,  is  a 
freehold  estate  in  the  land.  Bruner 
V.  Hicks,  230  111.  536,  120  Am.  St. 
Rep.  332,  82  N.  E.  888;  Watford  Oil 
&  Gas  Co.  V.  Shipman,  233  111.  9, 122 
Am.  St.  Rep.  144,  84  N.  E.  63;  Foe 
V.  Ulrey,  233  111.  56,  84  N.  E.  46; 
People  ex  rel.  Carrell  v.  Bell,  237  111. 
332,  19  L.R.A.(N.S.)  746.  86  N.  E. 
593,  15  Ann.  Cas.  511 ;  Ohio  Oil  Co. 
V.  Daughetee,  240  111.  361,  36  L.R.A.. 
(N.S.)  1108,  88  N.  E.  818;  Baughe- 
tee  V.  Ohio  Oil  Go.  263  HI.  618,  106 
N.  E.  308. 

The  instruments  in  question  con- 
veyed to  the  appellant  an  estate  in 
the  land  mentioned  in  them  which 
is  corporeal  property,  and  the  stat-. 
ute    requires  the 
value  of  such  prop-  io'S7ed*ffVt«t# 
erty  to  be  included  iSLr"* 
in  the  total  amount 
of  the  tangible  property  of  the  cor- 
poration.   Since  it  appeared  that 
this  requirement  was  not  observed, 
the  demurrer  to  the  bill  should  have 
been  overruled. 

The  decree  will  be  reversed,  and 
the  cause  will  be  remanded,  with  di- 
rections to  overrule  the  d^urrer.  . 


ANNOTATION. 

<XI  and  gas  r^hts  or  privileges  as  indep«d«it  subject  of  tazatKm,  or  at 
tang3>le  property  for  purposes  of  taxation. 


L  Scope,  618. 

XL  Where  the  fee  in  oil  and  gas  is  sev- 
ered from  the  fee  on  the  surface, 
614. 

Zn.  Lif^nses  to  drill  and  operate,  516. 
J.  Scope. 

This  annotation  is  confined  strictly 
to  the  subject  indicated  in  the  titl^ 
16  A.L.B^8. 


IV.  Effect  of  particular  statutory  or  con- 
stitutional provisions,  518. 
V.  Inclusion  of  oil  and  gas  rights  in  fix- 
ing taxable  valve  vt  capital  stock, 
620. 

and  does  not  cover  such  matters  as 
taxation  of  oil  and  gas  as  a  part  of 
the  land  within  which  they  are  found. 


Digitized  by 


Google 


614 


AMERICAN  LAW  REPORTS,  ANNOTATED.        [16  A.LJI. 


or  occupational  or  license  taxes  upon 
the  business  of  producing  oil  or  gas. 
While  the  decision  in  many  of  the 
cases  considered  herein  depends  upon 
the  view  taken  by  the  court  as  to  vari- 
ous underlying  questions,  such  as  the 
severability  of  the  fee  in  oil  and  gas 
in  situ  from  the  fee  of  the  surface,  the  , 
character  of  oil  and  gas  rights  as  real- 
ty or  personalty,  and  as  tangible  prop- 
erty or  incorporeal  hereditaments,  and 
the  character  of  the  instrument  by 
which  the  particular  right  or  privilege 
was  granted  or  reserved, — as  being  a 
mere  license  or  executory  contract, 
creating  at  most  only  a  chattel  real,  or 
a  conveyance  of  the  oil  and  gas  in  situ, 
operating  to  dissever  the  fee  therein 
from  the  fee  in  the  soil, — these  ques- 
tions are,  of  course,  beyond  the  scope 
of  this  annotation,  and  are  not  con- 
sidered herein  except  so  far  as  they 
have  affected  the  decision  in  taxation 
cases.  * 

II.  Where  the  fee  in  oil  and  gas  €a 

severed  from  the  fee  on  the  surface. 

It  will  be  apparent  that  the  diverse 
views  taken  by  the  courts  in  different 
jurisdictions  upon  the  underlying  mat- 
ters already  referred  to,  as  well  as  the 
differences  in  the  provisions  of  the 
tax  laws  of  the  various  states  render 
it  difficult  to  lay  down  any  general 
rules  upon  the  subject  under  annota- 
tion. But  bearing  in  mind  the  facts 
that  the  question  may  be  affected  by 
tide  difference  in  statute,  and  that  the 
same  instrument,  which  in  one  juris- 
diction is  held  to  sever  the  fee,  may  in 
another  be  held  to  operate  merely  as 
a  license,  it  may  be  said  to  be  general- 
ly held  that  where  the  fee  in  the  oil 
and  gas  is  actually  severed  from  the 
fee  in  the  surface,  it  is  subject  to 
separate  taxation. 

Illinois. — People  ex  rel.  Carrell  v. 
Bell  (1908)  237  111.  332,  19  L.R.A. 
(N.S.)  746,  86  N.  K.  598.  15  Ann.  Cas. 
511. 

Kansas. — Mound  City  Brick  &  Gas 
Co.  V.  Goodspeed  Gas  &  Oil  Co.  (1910) 
83  Kan.  136, 109  Pac.  1002. 

Kentucky. — ^Wolfe  County  v.  Beckett 
(1907)  127  Ky.  252,  17  L.RJV.(N.S.) 
688, 106  S.  W.  447. 


Ohio.— Jones  v.  Wood  (1895)  6  Ohio 
C.  D.  538,  9  Ohio  C.  C.  660. 

Pennsylvania. — St.  Mary*s  Gas  Co. 
V.  Elk  County  (1899)  191  Pa.  458,  48 
Atl.  321,  20  Mor.  Min.  Rep.  76;  Ridg- 
way  Light  &  Heat  Co.  v.  Elk  County 
(1899)  191  Pa.  466,  43  Atl.  323;  Rock- 
well V.  Warren  County  (1910)  228  Pa. 
430,  139  Am.  St.  Rep.  1006,  77  Atl.  665, 
aiHrming  (1909)  '39  Pa.  Super.  Ct  468; 
Moore's  Appeal  (1896)  4  Pa.  Dist  B. 
70S. 

Texas.  —  Texas  Co.  v.  Daugherty 
(1916)  107  Tex.  226,  LJIJL1917F,  989, 
176  S.  W.  717,  aflttrmed  in  (1913)  — 
Tex.  Civ.  App.  — ,  160  S.  W.  129. 

West  Virginia.— State  v.  Low  (1899) 
46  W.  Va.  451,  33  S.  E.  27J. 

Thus,  it  was  held  in  State  v.  Low 
(W.  Va.)  supra,  that  an  instrument 
conveying  all  the  oil  and  gas  in  and 
underlying  certain  described  premises, 
on  condition  that  the  grantee  shall, 
within  ninety  days  after  a  well  shall 
have  been  completed,  pay  the  grantor 
a  specified  sum,  or,  if  he  should  exer- 
cise his  option  not  to  pay  such  sum, 
then  the  grant  should  become  null  and 
void,  conveyed  a  defeasible  title  in  the 
fee  to  the  gas  and  oil,  which  should  be 
placed  by  the  assessors  upon  the  land 
books  and  the  taxes  thereon  charged 
in  the  name  of  the  grantee. 

And  in  Rockwell  v.  Warren  County 
(1910)  228  Pa.  430,  139  Am.  St.  Rep. 
1006,  77  Atl.  665,  affirming  (1909)  39 
Pa.  Super.  Gt.  468,  where  the  supreme 
court  repudiated  the  attempted  dis- 
tinction between  seated  and  unseated 
land  in  respect  to  the  severability  of  | 
estates  in  the  surface  and  in  the  oil,  | 
gas,  and  coal,  or  other  minerals  under- 
lying the  surface,  and  held  that  oil, 
gas,  and  minerals  reserved  from  the 
grant  of  the  surface  of  tracts  of  un- 
seated land  are  the  subjects  of  sepa- 
rate taxation  as  real  estate,  the  court 
clearly  observed  the  distinction  be- 
tween the  grant  or  reservation  of  coal, 
oil,  or  gas  in  place,  and  a  mere  license 
to  mine  the  coal  or  to  drill  for  oil  and 
gas,  unaccompanied  by  the  right  ol 
ownership  in  the  minerals  underlying 
the  surface,  and  declared  that  the  free- 
hold constitutes  an  estate  in  land  tax* 
able  as  such,  but  the  latter  does  not  ■ 

While,  in  Ridgeway  Light  &  HeatI 
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Ce.  V.  Elk  County  (1899)  191  Pa.  465. 
43  Atl.  823,  also,  it  was  held  that  gas 
rights  conveyed  by  d^eda  and  convey- 
uicm  apart  from  the  soil  were  in  their 
nature  separately  assessable  as  land 
to  tiie  owners  thereof;  though  the 
rights  in  question  were  held  in  this 
case,  and  in  the  companion  case  of  St. 
tfary'8  Gas  Co.  v.  Elk  County  (1899) 
191  Pa.  458,  43  Atl.  321,  20  Mor.  Min. 
fiep.  76,  to  be  exempt  from  local  taxa- 
tion because  they  were  owned  by  a 
pablic  corporation,  and  were  indispen- 
sable and  necessary  to  carry  out  the 
purpose  for  which  it  was  chartered. 

Tiie  fact  that  the  instrument  creat- 
ing the  right  is  called  a  lease  is  not 
conclusive  that  it  does  not  sever  the 
fee. 

Thus,  in  Wolfe  County  v.  Beckett 
(1907)  127  Ky.  252,  17  L.R.A.(N.S.) 
688,  105  S.  W.  447.  the  court,  in  dis- 
CQssing  the  question  of  the  taxability 
of  oil  and  gas  held  under  lease,  where 
the  statute  subjected  to  taxation  all 
property  not  exempted  by  the  Consti- 
tution, said:    "It  is  contended,  how- 
ever, that  property  held  under  lease 
is  not  subject  to  taxation  in  the  hands 
of  the  lessee.   As  a  general  proposi- 
tion thia  is  true,  but  there  is  a  wide 
difference  between  an  ordinary  lease 
of  lands  and  an  oil  or  gas  lease.  Un- 
der the  former,  the  lessee  has  only  the 
right  to  occupy  and  cultivate  the  land, 
and  take  therefrom  the  growing  crops. 
At  the  expiration  of  his  lease,  the 
property  is  intact.    Its  condition  is 
substantially  the  same  as  it  was  when 
he  entered  upon  the  land.  The  prop- 
erty owned  by  the  lessor  Is  not  dimin- 
ished.    Its  value  is  practically  the 
tame.    This  is  not  true,  however,  of 
an  oil  or  gas  lease.    The  latter  car- 
ries with  it  not  only  the  privilege  of 
going  upon  the  lands  for  that  purpose, 
but  the  right  to  take  therefrom  during 
the  continuance  of  the  lease  such  oil 
or  gas  as  may  be  found.  The  title  to 
the  oil  or  gas  is  vested  by  the  lease  in 
the  lessee.  It  is  his  property  of  recog- 
nized value.    He  controls  it  and  dis- 
poses of  it  as  his  own.   Not  only  is 
the  oil  or  gas  property,  but  the  lease 
under  which  it  is  taken  from  the 
ground  is  property,  which  has  substan- 
tial value,  and  is  the  subject  of  fre- 


quent sale.  If,  at  the  expiration  of 
the  lease,  the  property  be  returned  to 
the  lessor,  its  value  has  been  dimin- 
ished to  the  extent  that  oil  and  gas 
have  been  taken  therefrom,  and  the 
value  of  the  property  to  that  extent 
has  been  enjoyed  by  the  lessee.  It  is 
contended,  however,  that  the  oil  in 
situ,  being  a  part  of  the  realty,  can- 
not be  severed  therefrom  except  by 
deed.  It  is  admitted  that  the  leases 
held  by  appellees  are  of  the  usual  kind. 
They  give  to  appellees  the  right  to 
drill  and  operate  for  oil  and  gas  for  a 
definite  term  of  years,  and,  in  case  oil 
or  gas  is  found  in  paying  quantities, 
to  continue  said  operations  so  long  as 
same  is  found  in  quantities  that  pay. 
Appellees  agree,  on  their  part,  to  deliv- 
er one  eighth  of  all  oil  found  by  rea- 
son of  such  operations,  in  suitable  pipe 
lines,  to  the  ovmer  of  the  fee,  the  les- 
sor, and  to  pay  a  fixed  sum  per  year 
for  each  well  the  product  of  which  is 
carried  and  marketed  from  the  premi- 
ses. The  remainder  of  the  oil  or  gas 
is  the  property  of  the  lessee.  Why, 
then,  say  that  a  deed  is  necessary  to 
sever  the  oil  from  the  realty,  when  the 
lease  accomplished  the  same  result? 
During  the  continuance  of  the  lease 
the  ownership  of  the  oil  or  gas  is 
vested  in  the  lessee;  and,  as  the  lease 
continues  so  long  as  oil  or  gas  may  be 
found  in  paying  quantities,  does  not 
the  lessor  part  with  his  title  to  the  oil 
in  situ  for  all  practical  purposes,  for 
the  reason  that  it  has  no  value  if  it 
cannot  be  produced  in  quantities  that 
pay?  We  therefore  conclude  that  the 
form  of  contract  is  inmiaterial,  and 
that  it  makes  no  difference  whether 
the  oil  or  gas  privileges  be  conveyed 
by  deed  or  lease,  just  so  the  effect  of 
the  instrument  is  to  vest  in  the  lessee 
all  property  rights  to  the  oil  or  gas 
that  may  be  found  in  paying  quantities 
on  the  leased  premises." 

And  in  Mound  City  Brick  &  Gas  Co. 
V.  Goodspeed  Gas  &  Oil  Co.  (1910)  83 
Kan.  136, 109  Pac.  1002,  after  deciding 
that  a  statute  providing  for  the  taxa- 
tion of  strata  of  minerals  in  land,  title 
to  which  had  been  vested  in  persons 
other  than  the  owner  of  the  surface, 
applied  to  oil  and  gas  as  well  as  to 
solid  minerals,  it  was  held  that  while 
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the  ordinary  affreement  giving  the 
lessee  the  right  to  enter  and  explore 
for  oil  and  gas,  and  to  sever  and  own 
any  that  may  be  found,  paying  a  royal- 
ty to  the  owner  of  the  land,  is  a  mere 
license  which  grants  no  estate,  gives 
no  title,  does  not  operate  to  sever  the 
oil  and  gaa  from  the  land,  and  is, 
therefore,  not  separately  taxable  to 
the  lessee,  yet  an  instrument  called  a 
lease  by  which  the  owner  of  the  land 
grants,  conveys,  and  warrants  to  an- 
other, his  heirs,  successors,  and  as- 
signs, all  the  coal,  oil,  and  gas  under 
a  teact  of  land,  together  with  the  right 
to  use  the  sui^ace  of  the  land  so  far 
as  it  is  necessary  in  taking  out  the 
minerals,  the  consideration  being  that 
the  lessee  shall  give  the  lessor  certain 
quantities  of  the  coal  and  oil  pro- 
duced, and  a  certain  amount  annually 
for  each  gas  well  used,  together  with 
gas  sufficient  to  supply  the  residence 
of  the  grantor,  and  stipulating  that  if 
no  well  is  drilled  within  a  specified 
time  the  grantee  shall  reconvey  the 
property  to  the  grantor,  operates  to 
sever  the  coal,  oil,  and  gas  from  the 
remainder  of  the  land,  and  the  interest 
conveyed  thereby  becomes  subject  to 
be  separately  taxed. 

So,  also,  the  right  under  "an  oil  and 
gas  lease,  so-called,  which  purports  to 
grant  to  one  and  his  heirs  all  the  oil 
and  gas  in  and  under"  the  described 
premises,  was  held  in  People  ex  rel. 
Carrell  v.  Bell  (1908)  237  111.  332,  19 
L.R.A.(N.S.)  746,  86  N.  E.  593, 15  Ann. 
Gas.  511,  to  be  a  freehold  interest,  and 
to  be  taxable  as  an  interest  in  real 
property,  under  a  statute  declaring 
that  any  mining  right,  or  right  to  dig 
for  or  obtain  iron,  lead,  copper,  coal, 
or  other  mineral  from  land,  may  be 
conveyed  by  deed  or  lease;  and  when 
the  owner  of  any  land  shall  convey,  by 
deed  or  lease,  any  mining  right  there- 
in, such  conveyance  shall  be  consid- 
ered as  so  separating  such  right  from 
the  land  that  the  same  shall  be  taxable 
as  real  estate. 
"And  "oil  leases,"  so-called,  which 
purported  to  grant,  bargain,  sell,  and 
convey  all  the  oil,  gas,  coal,  and  other 
minerals  in  and  under  a  particular 
tract  of  land;  habendum:  "To  have 
and  to  hold   •   .   .    the  above-de- 


scribed premises,  rights,  properties, 
and  privileges,  .  .  .  under  the  said 
grantee,  and  the  heirs,  successors,  and 
assigns  of  such,  forever,  upon  the  fol- 
lowing terms,"  under  penalty  of  for- 
feiture of  "the  rights  and  estates  here- 
by granted"  in  certain  contingencies, 
were  held  in  Texas  Go.  v.  Daugher^ 
(1916)  107  Tex.  226,  L.R.A.1917F,  989, 
176  S.  W.  717,  to  constitute  a  grant  of 
a  defeasible  title  in  fee  to  the  oil  and 
gas  in  the  ground,  separately  taxable 
to  the  grantee  as  an  interest  in  real 
property. 

III.  XJeenaea  to  drlR  and  operotB. 

But  where  the  right  is  held  to  be  a 
mere  license  to  drill  and  operate  wells 
without  any  transfer  of  title  to  the  oil 
or  gas  in  situ,  the  weight  of  authority 
is  against  the  right  to  tax  it  separate- 
ly. Barnes  v.  Bee  (1905)  138  Fed.  476, 
affirmed  in  (1906)  79  G.  G.  A.  433, 149 
Fed.  727;  Kansas  Natural  Gas  Go.  v. 
Neosho  Gounty  (1907)  75  Kan.  835,  89 
Pac.  750;  Mound  Gity  Brick  &  Gas  Co. 
V.  Goodspeed  Gas  &  Oil  Co.  (1910)  83 
Kan.  136,  109  Pac.  1002;  Jones  v. 
Wood  (1895)  9  Ohio  C.  C.  660,  6  Ohio 
G.  D.  638,  affirmed  without  opinion  in 
(1896)  64  Ohio  St.  627,  47  N.  E.  1119; 
Re  Indian  Territory  Illuminating  Oil 
Go.  (1914)  43  Okla.  307,  142  Pac.  997; 
Rockwell  V,  Warren  Gounty  (1910)  228 
Pa.  430,  139  Am.  St.  Rep.  1006,  77  Atl. 
665;  Moore's  Appeal  (1895)  4  Pa. 
Dist.  R.  703;  State  v.  South  Penn  Oil 
Go.  (1896)  42  W.  Va.  80,  24  S.  E.  688; 
Garter  v.  Tyler  County  Ct.  (1898)  45 
W.  Va.  806,  48  L.R.A.  726,  32  S.  £. 
216;  Peterson  v.  Hall  (1906)  67  W. 
Va.  635,  50  S.  E.  603. 

Thus,  in  Jones  v.  Wood  (1896)  9 
Ohio  C.  G.  660,  6  Ohio  C.  D.  538,  af- 
firmed without  opinion  in  (1896)  64 
Ohio  St.  627,  47  N.  E.  1119,  the  court, 
construing  the  provisions  of  the  tax 
law  as  to  the  assessment  on  minerals, 
laid :  "In  order  to  have  minerals  sepa- 
rately assessed  and  listed  frona  tiie 
soil,  they  must  be  owned  separately, 
and  owned  as  land;  a  mere  interest  in 
them  by  lease  to  a  party  is  not  au£Q- 
cient;  he  must  have  a  fee  in  them  as 
of  land;  and  if  he  has,  if  they  have 
been  so  separated  by  the  owner  of  the 
whole  from  the  soil,  then  ...  the 
board  of  equalisations  has  s  ri^ht  to 
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assess  their  value,  and  direct  that  they 
should  be  entered  upon  the  duplicate 
as  against  the  owners  thereof"  and 
held  that  since  the  instrument  in  ques- 
tion, which  provided  that  the  parly  of 
tiie  first  part  "does  covenant  and  agree 
to  lease  and  by  these  presents  has 
leased  and  granted  the  exclusive  right 
onto  the  party  of  the  second  part,  his 
heirs  or  assigns,  for  the  purpose  of 
operating  and  drilling  for  petroleum 
and  gas,  to  lay  pipe  lines,  erect  neces- 
sary buildings,  release  and  subdivide 
all  that  certain  tract  of  land  situate/' 
ete„  as  a  consideration  for  which  the 
second  party  was  to  pay  a  certain 
amount  in  cash  and  a  share  of  any  oil 
that  might  be  obtained,  amounted  only 
to  a  license  or  a  lease  at  will  of  the 
right  to  drill  and  operate,  and  not  to 
a  conv^ance  of  the  oil  in  situ,  the 
right  given  thereby  could  not  be  taxed 
as  real  property. 

And  it  was  stated  In  Hoore's  Appeal 
(1895)  4  Pa.  Dist.  R.  703,  that,  where 
coal,  oil,  or  other  mineral  underlying 
a  tract  of  land  is  conveyed  by  deed  or 
lease,  the  grantee  takes  an  estate  in 
land  assessable  and  taxable  to  him; 
but  if  the  instrument  is  but  a  lease  for 
a  d^ite  term,  with  the  probability  or 
possibilify  of  Its  reversion  to  the 
grantor,  the  estate  is  not  assessable  as 
land,  to  the  grantee.  In  this  case  It 
was  held  that  the  assessment  of  the 
land  to  the  owner  properly  included  its 
enhanced  value  from  its  oil-producing 
capacity. 

So  it  was  said  in  Re  Indian  Territory 
niuminatiiig  Oil  Co.  (1914)  43  Okla. 
807, 142  Pac.  997:  "Oil  and  gas  while 
lying  in  a  stratum  of  earth,  constitute 
a  sort  of  ferse  naturae  which,  if  taxed 
at  all  prior  to  being  reduced  to  posses- 
sion, must  be  taxed  as  real  property  to 
the  owner  of  the  land  under  which,  for 
the  time  being,  they  may  lie,  and  can- 
not be  taxed  against  one  who  has  a 
mere  lease  or  license  to  go  upon  the 
premises,  search  for,  and,  if  found, 
take  them  away."  It  will  be  observed 
that  the  hypothesis  of  this  proposition 
does  not  include  a  case  where  the  fee 
of  the  oil  or  gas  is  severed  from  the 
fee  of  the  soil. 

The  interest  of  a  lessee  under  an  oil 
and  gas  lease  conferring  the  right  to 


"enter  upon,  operate  for,  and  procure 
oil  and  gas"  is  not  subject  to  separate 
taxation  under  a  statute  providing 
tha^  where  the  fee  to  the  surface  is 
in  one  person,  and  the  right  or  title  to 
minerals  therein  in  another,  such  right 
shall  be  valued  and  listed  separately 
from  the  fee,  as  that  statute  applies 
only  when  the  right  or  title  to  minerals 
in  place  has  been  severed  from  the 
right  or  title  to  the  surface.  Kansas 
Natural  Gas  Co.  v.  Neosho  County 
(1907)  76  Kan.  335,  89  Pac.  750. 

Similarly,  in  State  v.  South  Fenn  Oil 
Co.  (1896)  42  W.  Va.  80,  24  S.  E.  688, 
it  was  held  that  the  rights  acquired 
under  an  oil  lease  whereby  the  owner 
did  not  agree  to  part  with  any  part  of 
his  ownership  in  the  oil  in  situ,  or  in 
any  part  of  the  thing  or  corpus  to 
which  his  ownership  applied,  but  con- 
tracted, by  words  of  grant  and  demise, 
tiiat  the  lessee  should  have  the  exclu- 
sive right  to  mine,  bore,  and  explore 
for,  excavate  and  produce  oil,  etc..  if 
it  could  be  found  within  the  time  fixed, 
and,  if  found,  then  to  have  and  to  hold 
the  land  demised  for  boring,  etc.,  for 
a  specified  term  of  years,  or  as  long  as 
oil  and  gas  might  be  found  in  piling 
quantities,  paying  the  lessor  a  royalty 
of  one  eighth,  were  not  separately  as- 
sessable under  a  statute  providing  that 
when  mineral,  mineral  water,  oil,  gas, 
or  coal  privileges  or  interests  are  held 
by  a  party,  exclusive  of  the  surface, 
the  same  shall  be  assessed  separately 
to  such  party,  since  that  applied  only 
to  cases  where  a  separate  oil  or  min- 
eral right  amounted  to  a  freehold, 
whereas,  under  the  instrument  in 
question,  the  lessee  had  no  more  than 
a  chattel  interest 

So,  also,  it  has  been  held  that  a  con- 
veyance of  a  fractional  undivided  in- 
terest in  oil,  gas,  and  other  minerals 
under  a  tract  does  not  sever  the  owner- 
ship of  the  minerals  in  situ  from  the 
title  to  the  soil,  and  is  therefore  not 
subject  to  separate  assessment  as  real 
estate,  under  a  statute  providing  that, 
where  one  person  becomes  the  owner 
of  the  surface  and  another  of  the  min- 
erals, the  assessor  shall  divide  the 
value  at  which  the  whole  had  before 
been  assessed  between  the  different 
owners..    Barnes  v.  Bee  (1905)  138 
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Fed.  476,  affirmed  in  (1906)  79  C.  C.  A. 
433, 149  Fed.  727. 

In  Carter  v.  Tyler  County  Ct.  (1899) 
45  W.  Va.  806,  43  L.R.A.  725,  32  S.  E. 
216,  it  was  held  that  a  prospective  pro- 
duction of  oil  under  a  lease  for  oil  and 
gas  purposes  upon  the  usual  terms  and 
conditions,  including  the  payment  of 
one  eighth  of  the  oil  produced  as  royal- 
ty, cannot  properly  be  charged  to  the 
lessee  on  the  personal  property  books 
of  the  county,  since  the  oil,  while  it 
remains  in  situ,  must  be  regarded  as 
realty  and  as  the  property  of  the  les- 
sor. 

And  it  was  stated  in  Peterson  v. 
Hall  (1905)  67  W.  Va.  535,  60  S.  E. 
603,  that  a  lessee  under  an  ordinary 
oil  lease  for  years  has  no  vested  tax- 
able interest  in  the  oil  still  in  the 
ground,  either  before  or  after  he  has 
found  paying  wells. 

But  it  is  apparent  that  the  term 
"real  estate,"  for  the  purposes  of  tax- 
ation, may  be  so  defined  by  statute  as 
to  cover  the  interest  in  oil  and  gas 
without  regard  to  the  severance  of  the 
fee  therein  from  the  surface.  See 
cases  set  out  infra,  undw  subd,  IV. 

tr.  Bffect  of  particular  atatutory  or  eon- 
Mtutional  provtofona. 

While,  in  practically  all  the  cases 
under  the  preceding  subdivisions  of 
this  annotation,  the  construction  and 
effect  of  the  psirticular  statute  under 
which  the  right  to  tax  separately  the 
interests  in  oil  or  gas  entered  into  and 
affected  the  result  in  some  degree,  the 
real  basis  of  the  decisions  was  the  de- 
termination of  the  construction  and 
effect  of  the  instrument  by  which  the 
right  or  privilege  was  created.  There 
are,  however,  several  cases  in  which 
the  decisions  were  based  directly  upon 
the  provisions  of  the  statutes  in- 
volved. 

So,  it  was  held  in  Graciosa  Oil  Co. 
V.  Santa  Barbara  County  (1909)  155 
Cal.  144,  20  L.R.A.(N.S.)  211,  99  Pac. 
483,  that  the  rights  of  a  holder  of  an 
oil  lease  may  be  taxed  separately  from 
those  of  the  owner  of  the  fee,  under  a 
statute  providing  that  the  term  "real 
estate"  shall  include  all  mines  and 
minerals  in  and  under  land,  and  all 
rights  and  privileges  pertaining  there- 


to, notwithstanding  that  the  lease  in 
question  was  construed  to  vest  in  the 
lessee  merely  an  estate  for  years,  so 
far  as  necessary  for  the  purpose  of 
taking  oil  therefrom,  and  did  not 
create  an  absolute  present  title  to  the 
oil  strata  in  place.  The  court  ob- 
served that  an  absolute  estate  in  un- 
derlying strata  may  be  created,  and 
the  estate  of  the  owner  of  the  ovei^ 
lying  land  and  of  the  owner  of  the 
subterranean  stratum  will  be  as  dis- 
tinct and  separate  as  is  the  ownership 
of  respective  owners  of  two  adjoining 
tracts  of  land;  adding  that,  for  the 
purposes  of  separate  ownership,  land 
may  be  divided  horizontally  as  well  as 
superficially  and  vertically.  As 
shown,  however,  the  court  held  that 
tite  rights,  under  the  lease  were  within 
the  statute,  notwithstanding  that  the 
lease  did  not  sever  the  estates  in  the 
surface  and  the  subterranean  stratum. 
The  fact  that  this  condition  was  not 
created  by  the  lease  in  question  was 
not  regarded  as  excluding  it  from  the 
operation  of  the  statute  providing  for 
separate  taxation. 

And  in  Greene  County  v.  Smith 
(1921)  ~  Ark.  — ,  228  S.  W.  738,  it 
was  held  that  under  a  statute  defining 
"real  property  and  lands"  as  meaning 
not  only  the  land  itself,  with  all 
things  therein  contained,  but  also  all 
buildings,  structures,  and  improve- 
ments and  other  fixtures  of  whatever 
kind  thereon,  and  all  rights  and  privi- 
leges belonging  or  in  any  wise  apper- 
taining thereto,  a  lease  of  land  for  oil 
and  gas  production  is  real  property* 
and  consequently  not  subject  to  taxa- 
tion where  the  lands  leased  were  in 
auother  state. 

Similarly,  in  Texas  Go.  v.  Dauffher- 
ty  (1913)  —  Tex.  Civ.  App.  — ,  160  S- 
W.  129,  it  was  held  that  where  the 
statute  provided  that  real  property, 
for  the  purposes  of  taxation,  should 
be  construed  to  include  the  land  and 
all  rights  and  privileges  belonging  to 
it  or  in  any  wise  appertaining  thereto, 
it  was  unnecessary  to  detarmine 
whether  the  leases  in  contaroveraj  con- 
veyed any  title  to  the  oil  and  gas 
beneath  the  surface,  as  the  interest 
created  thereby  would  be  taxable  in 
any  event.  It  will  be  noted,  however. 
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tiiat  the  appellate  cour^  althou^rli  a^- 
firmins  the  decision  in  this  case  in 
(1915)  107  Tex.  226,  L.R.A.:917F,  989, 
176  S.  W.  717,  supra,  based  the  affirm- 
ance on  the  determination  that  the 
leases  did  convey  title  in  fee  to  the  oil 
ud  gas  in  the  ground,  and  seems  to 
have  taken  the  view  that,  if  they  had 
sot  done  8o>  the  rights  created  therein 
would  not  have  been  taxable  against 
the  leasee,  but  would  only  have  been 
taken  into  consideration  in  fixing  the 
assessment  against  the  owner  of  the 
aarface. 

In  Ke  Hazelwood  Oil  Co.  (1920)  195 
App.  Div.  23,  186  N.  Y.  Supp.  809,  it 
was  held  that  the  practice  of  taxing 
oil  wells  on  leased  land  as  real  prop- 
erty was  proper  where  the  legislature 
bad  provided  by  statute  that  "oil  wells 
and  all  fixtures  connected  therewith, 
situate  on  lands  leased  for  oil  pur- 
poses and  oil  interests,  and  rights  held 
ander  and  by  virtue  of  any  lease  or 
contract,  or  other  right  or  license  to 
operate  for  or  produce  petroleum  oil, 
shall  be  deemed  personal  property  for 
all  purposes  except  taxation."  It  was 
further  held  that  such  wells  might  be 
assessed  as  real  estate  against  a  for- 
eiffn  corporation  lessee,  in  spite  of  a 
statute  providing  for  taxing  foreign 
corporations  for  the  privilege  of  doing 
business  in  the  state  and  exempting 
liie  personal  property  of  such  corpo- 
rations from  local  taxation,  where  the 
statutory  definition  of  personal  proi>- 
erty  for  the  purpose  of  such  exemp- 
tion did  not  include  oil  wells  and 
machinery. 

In  Wolfe  County  v.  Beckett  (1907) 
127  Ey.  252,  17  L.R.A.(N.S.)  688.  106 
S.  W.  447,  it  was  said  that  if  there 
were  any  doubt  of  the  purpose  of  the 
legislature  to  tax  oil  or  gas  leases  un- 
der a  section  of  the  law  providing  that 
all  properly  should  be  taxed  unless 
exempted  by  the  Constitution,  that 
doubt  was  removed  by  the  enactment 
of  another  section  providing :  '*That 
it  shall  be  the  duty  of  all  persons  own- 
ing any  real  or  personal  property, 
mineral  rights,  or  standing  (branded) 
trees  of  any  kind  whatever,  on  the 
lands  of  another,  or  any  coal,  oil,  or 
gas  privileges,  by  lease  or  otherwise, 
or  any  interest  therein,  in  this  state. 


other  than  in  the  county  in  which  the 
said  owners  reside,  or,  if  they  should 
reside  out  of  the  state,  to  list  the 
property  for  taxation  personally  or  by 
authorized  agent,  in  the  county  where 
sitoated,  at  the  same  time  and  in  the 
same  manner  as  is  now  required  by 
law  of  resident  owners,"  etc. 

And  in  Mt.  Sterling  Oil  &  Gas  Co.  v. 
Ratliflf  (1907)  127  Ky.  1,  104  S.  W. 
993,  it  was  held  that,  under  the  same 
statute,  the  right  to  one  sixteenth  of 
the  oil  to  be  produced,  reserved  by  the 
owner  of  an  oil  leasehold  in  an  assign- 
ment of  the  same,  whether  it  be  called 
personal  property,  a  chattel  real,  in- 
borporeal  hereditament,  or  privilege, 
is  property,  and  as  such  subject  to 
taxation. 

In  Raydure  v.  Estill  County  (1919) 
183  Ey.  84,  209  S.  W.  19,  it  was  held 
that  leases  giving  the  exclusive  right 
to  enter  upon  the  lands  described 
therein  for  the  purpose  of  drilling  for 
oil  and  gas,  and,  if  found,  to  remove 
and  market  same,  for  a  term  of  five 
years,  or  so  long  thereafter  as  oil  or 
gas  is  found  and  produced  therefrom 
in  paying  quantities,  are  "property" 
within  the  meaning  of  a  constitution- 
al  provision  that  "all  property,  not 
exempted  from  taxation  by  this  Con- 
stitution, shall  be  assessed  for  taxa- 
tion at  its  fair  cash  value,  estimated 
at  the  price  it  would  bring  at  a  fair 
volnntfuy  sale,"  and  therefore  taxa- 
ble, the  court  saying:  "We  are  unable 
to  perceive  any  sound  reason  why  an 
oil  lease  that  may  be  a  subject  of 
barter  and  sale  should  not  be  taxed,  if 
it  has  a  cash  value  and  will  bring 
something  at  a  fair  voluntary  sale. 
Indeed,  it  would  be  a  deliberate  and 
flagrant  violation  of  the  Constitution 
to  hold  that  an  oil  lease  having  a  cash 
value,  and  that  could  be  sold  on  the 
open  market  for  cash  in  some  amount 
at  a  fair  voluntary  sale,  was  not  as- 
sessable property."  It  was  also  stated 
that  in  view,  of  the  decisions  in  Wolfe 
County  V.  Beckett,  and  Mt.  Sterling 
Oil  &  Gas  Co.  V.  Ratliff  (Ky.)  supra, 
the  question  was  no  longer  an  open 
one  in  Kentucky.  The  statute  under 
which  the  assessment  in  question  was 
imposed  was  also  attacked  on  the 
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ground  that  it  was  discriminatory,  in 
that  nonresidents  were  thereby  re- 
quired to  list  With  the  assessor  such 
property  as  oil  leases,  while  residents 
were  not  required  to  do  so,  and  that, 
moreover,  there  was  no  statutory  pro- 
vision for  the  assessment  of  oil  leases 
against  residents.  It  was  held,  how- 
ever, that  there  was  authority  under 
the  general  provisions  of  the  tax  laws 
for  assessing  such  property  against 
residents,  and  that  discrimination " 
could  not  be  predicated  on  the  mere 
difference  in  the  method  of  listing 
property  of  residents  and  nonresi- 
dents, so  long  as  there  was  no  dis-; 
crimination  as  to  the  property  taxed 
and  the  rate  of  taxation  thereon.  It 
was  also  claimed  that,  since  there 
were  some  producing  wells  on  the 
property  covered  by  the  lease,  the 
lease  itself  could  not  properly  be 
taxed,  in  view  of  a  statute  imposing 
an  oil  production  tax;  but  it  was  held 


that  this  was  in  the  nature  of  a  li- 
cense or  occupation  tax,  and  not  a 
property  tax,  and  did  not  include,  but 
was  distinct  and  separate  from,  the 
ad  valorem  tax  to  which  the  leases 
were  subject,  and  could  not  operate  to 
exempt  them  therefrom. 

V.  XncluHon  of  oU  and  gaa  rtghta  At  Jto- 
ing  taxable  value  of  capital  stot^ 

The  holding  of  the  reported  case 
(Transcontinbntal  Oil  Co.  v.  Em- 
MERSON,  ante,  607)  that  oil  and  gas 
leases  held  by  a  corporation  are  to  be 
taken  into  consideration  in  fixing  the 
valuation  for  tax  purposes  of  its  capi- 
tal  stock,  seems  to  be  supported  by  Re 
Indian  Territory  Illuminating  Oil  Co. 
(1914)  43  Okla.  807,  142  Pac.  997,  rev- 
ersed on  other  grounds  in  (1916)  240 
U.  S.  522,  60  L.  ed.  779,  36  Sup.  Ct. 
Rep.  453,  although  it  was  held  that 
the  leases  themselves  could  not  be  re- 
garded as  taxable  entities.  If .  A.  L. 


RE  ESTATE  OF  ABRAHAM  GARTENLAUB.  Otherwise  Known  as  A. 

Gartenlaub,  Deceased. 

ALICE  G.  B.  GARTENLAUB.  Appt., 

V. 

UNION  TRUST  COMPANY  OF  SAN  FRANCISCO,  Trustee,  etc.,  of 

Sarah  Fox  et  al.,  Respts. 

CaUfomia  Supreme  Court  (In  Bane)— May  18,  1991, 
(_  Gal.  — ^  198  Pac  209.) 

Life  tenant  —  who  pays  premium  on  investments. 

1.  In  the  absence  of  a  clear  direction  in  the  will  to  the  contrary,  the 
premium  paid  by  a  trustee  for  investments  which  had  only  a  definite  time 
to  run  must  be  deducted  from  income  which,  under  the  will,  belonged  to 
the  life  tenant,  so  as  to  preserve  the  remainder  intact. 

[See  note  on  this  question  beginning  on  page  527.] 

—  accounting  —  fluctuations  in  value  Trust  —  management  of  estate  —  re- 

of  investments.  imbursement  of  principal  —  effect 

2.  The  fluctuations  in  .value  of  in-  of  statute. 

vestments  by  a  trustee  holding  prop-  S.  Deduction  from  interest  of  the 

erty  for  life  tenant  and  remainderman  premiums   paid   for  investment  of 

are  to  be  wholly  disregarded  in  any  trust  funds  for  the  purpose  of  reim- 

accounting  between  life  tenant  and  bursing  the  principal  does  not  violate 

remainderman  for  funds  invested  in  a  statute  forbidding  accumulations  of 

income-bearing  property.  income  except  during  minoril?  and 

[See  17  R.  a  L.  630.}  fpr  the  benefit  of  the  minor. 
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—  bequest  of  net  income  —  effect  on 
distribution  of  premiums  for  invest- 
ment. 

4.  A  bequest  to  life  tenant  of  the 
entire  net  income  is  not  a  direction 
that  the  corpus  of  the  estate  shall 
bear  the  loss  due  to  premiums  paid 
for  investments. 

[See  28  R.  C.  L.  1876.] 

—  excluding  particular  bonds  from 
investment  —  eflfect. 

6.  Any  inference  to  be  deduced 
from  a  direction  by  testator  in  creat- 
ing a  trustf  that  investments  shall  not 
be  made  in  a  particular  class  of  bonds 
because  they  return  too  low  a  rate  of 
interest,  must  be  based  on  facts  as 
ihey  exist  at  the  time  the  provision 
was  made;  and  the  mere  fact  that,  be- 
cause of  their  subsequent  deprecia- 
tion in  value,  the  income  returned  is 
increased,  does  not  indicate  that  a  di- 
rection to  pay  the  entire  net  income 
to  a  life  bmant  carried  the  intent  that 
premiums  on  investments  should  be 
borne  by  the  corpus  of  the  estate. 


—  allowance  of  attorney's  fees. 

6.  A  trustee  should  not  be  denied 
the  fees  of  his  attorney  in  a  litigation 
between  life  tenant  and  remainder- 
man as  to  the  charging  of  premiums 
on  investments,  if  the  litigation 
arose  upon  the  settlement  of  the  trus- 
tee's account,  and  concerned  the  in- 
terpretation of  the  instrument  creat- 
ing the  trust  and  a  determination  of 
the  appropriate  mode  of  executing  the 
trust. 

Life  tenant  —  who  pays  fees  of 
trustee's  attorneys. 

7.  Under  a  will  creating  a  trust  to 
pay  net  income  to  life  tenant  and  cor- 
pus to  remainderman,  the  expense  of 
services  of  trustee's  attorneys  in  pre- 
paring annual  accounts  should  be 
charged  to  income,  but  fees  of  at- 
torneys in  representing  the  trustee  at 
a  hearing  in  a  litigation  between  life 
tenant  and  remainderman  as  to  who 
should  pay  the  premiums  upon  invest- 
ment should  be  charged  to  corpus. 


Appeal  by  the  widow  of  decedent  from  an  order  of  the  Superior  Court 
for  the  City  and  County  of  San  Francisco  (Nourse,  J.)  settling  the  fourth 
annual  account  of  the  testamentary  trustee  of  Abraham  Gartenlaub,  de- 
ceased. Modified  and  affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Ur.  Garret  W.  HcEnemey,  for  ap-  165  App.  Div.  124,  160  N.  Y.  Supp. 
pellant: 

The  sums  paid  by  a  trustee  as  pre- 
miums on  bonds  of  a  trust  estate  pur- 
chased above  pax  are  properly  charge- 
able against  the  principal  of  the  trust 
estate,  and  not  against  the  income 
hereof.  • 

Hemenway  v.  Hemenway,  134  Mass. 
446;  New  England  Trust  Co.  v.  Eaton, 
140  Mass.  532,  54  Am.  Rep.  493,  4  N. 
E,  69;  Shaw  v.  Cordis,  143  Mass.  443, 
9  N.  E.  794;  Ballantine  v.  Young,  76 
N.  J.  Eq.  613,  75  Ati.  1100;  Furness's 
Estate,  12  Phila.  130;  Beyer's  Estate, 
8  Pa.  Dist.  R.  613;  Boyer  v.  Chauncey, 
12  Pa.  Super.  Ct.  526;  Penn-Gaskell's 
Estate,  208  Pa.  346,  57  Atl.  716;  Hite 
V.  Hite.  93  Ky.  257,  19  L,R.A.  173,  40 
Am.  St.  Rep.  189,  20  S.  W.  778;  Ameri- 
can Secur.  &  T.  Co.  v,  Payne,  33  App. 
D.  C.  178;  Jones  v.  Bennett  [1896]  1 
Ch.  778,  65  L.  J.  Ch.  N.  S.  422,  74  L. 
T.  N.  S.  157,  44  Week.  Rep.  419; 
Sherry  v.  Sherry  [1913]  2  Ch.  508,  109 
L.  T.  N.  S.  474;  Re  Hoyt,  160  N.  Y. 
€07,  48  L.R.A.  126,  55  N.  E.  282; 
Lynde  v.  Lynde,  113  App.  Div.  411,  99 
K.  T.  Supp.  283;  Kemp  v.  Macready, 


618. 

The  trustee  was  not  entitled  to  par- 
ticipate in  or  to  receive  any  allowance 
for  services  of  its  attorney -rendered 
in  litigation  between  the  appellant 
and  the  remaindermen  in  respect  of 
the  application  of  trust  moneys,  inas- 
much as  such  litigation  was  not  ad- 
verse to  the  trust  estate,  but  was  lim- 
ited to  the  rival  claims  of  beneficiaries 
of  the  trust,  in  respect  of  the  appli- 
cation of  trust  moneys,  and  the  rival 
claimants  were  represented  by  their 
own  attorneys. 

Griffith  V.  Dale,  109  Md.  697,  72  Atl. 
471 ;  Taylor  v.  Denny,  118  Md.  124,  84 
Atl.  369;  Bailey  v.  Buffalo  Loan,  Trust 
&  S.  D.  Co.  214  N.  Y.  689,  108  N.  E. 
561;  Billings  v.  Warren,  216  111.  281, 
74  N.  E.  1050;  Sanger  v.  Ryan,  122 
Cal.  52,  54  Pac.  522;  Mitau  v.  Rod- 
dan,  149  Cal.  1,  6  L.R.A.(N.S.)  275, 
84  Pac.  145,  Re  Jessup,  80  Cal.  625, 
22  Pac.  260;  Roach  v.  Coffey,  73  Cal. 
281,  14  Pac.  840;  Re  Wood,  143  Cal. 
522,  77  Pac.  481 ;  Re  Murphy,  145  Cal. 
464,  78  Pac.  960;  Hemingray  v.  Hem- 
ingray,  29  Ky.  U  Rep.  879,  96  S.  W. 
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574;  Kilgour  v.  Crawford,  51  111.  249; 
Grubb's  Appeal.  82  Pa.  23;  Loveland 
V.  Loveland,  96  111.  App.  488;  Lilly  v. 
Shaw,  59  111.  72;  Ernst  v.  Ernst,  192 
Mo.  App.  256,  182  S.  W.  103;  Gardner 
V.  McAuley,  105  Ark.  439,  151  S.  W. 
997. 

If  the  trustee  were  entitled  to  any 
allowance  for  the  services  rendered 
by  its  attorney  In  litigation  of  the 
beneficiaries  of  the  trust  inter  se, 
such  allowance  should  have  been 
charged  against  the  principal,  and  not 
against  the  income  of  the  trust  es- 
tate. 

Sawyer  v.  Baldwin,  20  Pick.  378; 
Cogswell  V.  Weston,  228  Mass.  219, 117 
N.  E.  37;  Gray  v.  Hemenway,  212 
Mass.  239,  98  N.  E.  789;  Robertson 
v.DeBrulatour,  188N.Y.301,  80N.E. 
938;  Re  Slocum,  60  App.  Div.  438,  69 
N.  Y.  Supp.  1036,  169  N.  Y.  153,  62  N. 
E.  180;  Re  Osborne,  209  N.  Y.  450,  50 
L.R.A.(N.S.)  510,  103  N.  E.  723,  823, 
Ann.  Gas.  1915A,  298;  Re  Schaefer, 
178  App.  Div.  117,  165  N.  Y.  Supp.  19, 
222  N.  Y.  533,  118  N.  E.  1076;  Re 
Stanfield,  135  N.  Y.  292,  31  N.  E.  1013; 
Ex  parte  Humbird,  114  Md.  627,  80 
Atl.  209;  Washington  County  Hospi- 
tal  Asso.  V.  Hagerstown  Trust  Co.  124 
Md.  1,  L.RJV.1915A,  738,  91  Atl.  787; 
Quay's  Estate,  263  Pa.  80,  97  Atl. 
1029;  Re  Hubbuck  [1896]  1  Ch.  754, 
66  L.  J.  Ch.  N.  S.  271,  73  L.  T.  N.  S. 
738,  44  Week.  Rep.  289;  Re  Bennett 
[1896]  1  Ch.  778,  65  L.  J.  Ch.  N.  S. 
422,  74  L.  T.  N.  S.  157;  44  Week.  Rep. 
419. 

The  services  rendered  by  the  trus- 
tee's attorney  in  respect  of  the  annual 
accounting  of  the  trustee,  and  which 
are  the  so-called  "ordinary"  services 
mentioned  in  the  order  appealed  from, 
should  have  been  charged  to  the 
principal  of  the  trust  estate,  because 
they  were  incurred  in  respect  of  the 
administration  of  the  trust  and  be- 
long to  the  class  of  expenses  uniform- 
ly charged  against  principal.  Cogs- 
well v.  Weston,  228  Mass.  219,  117  N. 
E.  37;  Chisholm  v.  Hammersley,  114 
App.  Div.  565,  100  N.  Y.  Supp,  38. 

Mr.  Norman  A.  Eisner,  for  re- 
spondent Trust  Company: 

The  general  rule  is  that  the  trustee 
shall  be  allowed  its  expenses  and  at- 
torneys' fees  excepting  in  cases  of 
gross  misconduct. 

Underbill,  Trusts  &  Trustees,  p. 
429;  Perry,  Trusts,  6th  ed.  894;  Re 
O'Connor,  2  Cal.  App.  478,  84Pac.  317; 
39  Cyc.  339;  Denvir  v.  Park,  169  Mo. 


App.  335,  152  S.  W.  604;  Re  Welling, 
51  App.  Div.  355,  64  N.  Y.  Supp.  1025, 
53  App.  Div.  639,  65  N.  Y,  Supp.  1060; 
Blair  v.  Cargill,  111  App.  Div.  853,  98 
N.  Y.  Supp.  109;  Morton  v.  Barrett, 
22  Me.  257.  39  Am.  Dec.  676. 

Where  the  life  beneficiary  is  left 
net  income  the  necessary  expenses  of 
administering  the  trust  must  be 
borne  by  the  income. 
.  Re  Long  Island  Loan  &  Trust  Co. 
79  Misc.  176,  140  N.  Y.  Supp.  752;  Re 
Albertson,  113  N.  Y,  434,  21  N.  E.  117; 
Re  Brooklyn  Trust  Co.  92  Misc.  674, 
157  N.  Y.  Supp.  547. 

Messrs.  Heller,  Powers,  &  Ehrroan 
and  Samuel  S.  Steveiw  also  for  re- 
spondents. 

Lennon,  J.,  delivered  the  opinion 
of  the  court: 

Objections    interposed    to  the 
settling  of  an  annual  account  of  a 
testamentary    trustee    from  the 
basis  of  the  present  appeal.  The 
decedent,     Abraham  Gartenlaub, 
who  died  June  1,  1914,  devised  and 
bequeathed  the  greater  part  of  his 
estate  in  trust  to  the  Union  Trust 
Company  of  San  Francisco,  and  em- 
powered the  trustee  to  convert  into 
money  the  estate  thus  received  and 
invest  the  same  in  certain  described 
bonds.  By  the  terms  of  the  will  the 
trustee  was  directed  to  pay  to  Alice 
G.  B.  Gartenlaub,  the  wife  of  the 
testator,  monthly,  during  her  life- 
time, three  fourths  of  the  "entire 
net  income,  revenue,  and  profit  of 
every  kind  arising  from  said  estate 
in  said  month  in  any  way  what- 
ever."   The  said  Alice  Gartenlaub 
appeals  from  an  order  of  the  su- 
perior court  of  San  Francisco  set- 
tling the  fourth  annual  account  of 
the  trustee.  Sarah  Fox,  who  is  the 
sister  of  the  testator  and  the  life 
tenant  in  respect  to  the  remaining 
one  fourth  of  the  "net  income,  reve- 
nue, and  profit,"  her  two  children, 
Harry  and  Gussie  Fox,  who  are  the 
remaindermen  under  the  trust,  and 
the  trustee,  are  the  respondents. 
Appellant  contends  that,  in  the  ac- 
count attacked,  the  trustee  has 
erroneously  deducted  certain  sums 
from  "income"  and  credited  them 
to  "principal." 

Pursuant  to  the  provisions  of  the 
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win  the  trustee  has  invested  funds 
of  the  trust  estate  in  certain  bonds 
which  it  purchased  at  a  premium. 
Obviously  the  amount-  of  the  pre- 
mium cannot  be  collected  from  the 
obligor  when  the  bonds  mature,  for 
the  latter  is  liable  only  for  the  face 
value  thereof.  Consequently,  if  the 
bonds  are  retained  by  the  trustee 
until  maturity,  the  principal  of  the 
tnist  estate  will  be  depleted  by  an 
amount  equal  to  the  premium  paid. 
For  the  purpose  of  preventing  a 
shrinkage  of  the  principal  in  this 
manner,  the  trustee  has,  on  each 
coupon  date,  deducted  a  portion  of 
the  interest  collected  on  the  bonds 
and  credited  the  same  to  principal. 
It  is  calculated  that  at  maturity  the 
siuD  of  the  amounts  thus  taken 
from  interest  and  credited  to  prin- 
cipal will  equal  the  premium  origi- 
nally paid  for  the  bonds.  This  de- 
doction  from  interest  is  assigned 
}fS  appellant  as  an  unwarranted 
diminution  of  the  income  of  the  life 
tenant. 

Whether  a  premium  paid  for  se^ 
ciirities  purchased  by  a  trustee  for 
a  trust  estate  should  be  charged 
against  the  principal  or  the  income 
of  the  estate  has  never  been  de- 
cided in  Califomia,  and  upon  this 
question  we  iind  the  decisions  in 
the  other  states  in  sharp  conflict. 
Whatever  view  may  be  accepted,  it 
is  clear  that  some  definite  rule  of 
action  must  be  prescribed  by  this 
court,  and  departures  therefrom 
permitted  only  where  the  creator  of 
the  trust  has  given  a  clear  and  un- 
mistakable direction  to  the  con- 
trary of  that  rule.  The  determina- 
tion of  the  course  to  be  pursued  by 
trustees  in  such  cases  cannot  be 
made  wholly  dependent  upon  the 
peculiar  circumstances  of  each  case 
as  it  arises,  as  has  been  attempted 
in  some  states.   McLouth  v.  Hunt, 
154  N.  Y.  179,  39  L.R.A.  230,  48  N. 
X  648;  Hemenway  v.  Hemenway, 
134  Mass.  446,  452 ;  Shaw  v.  Cordis, 
143  Mass.  443, 9  N.  E.  794.  Such  at- 
tempt has  proven  unsatisfactory  in 
these  states,  for  the  reason  that  in 
the  majority  of  cases  the  creator  of 
the  trust  fails  to  make  specific  pro- 
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vision  for  the  contingency  in  ques- 
tion, and  therefore,  if  the  duty  of 
the  trustee  in  this  particular  be  gov- 
erned entirely  By  the  intention  to  be 
ascertained  from  the  instrument 
creating  the  trust  or  the  circum- 
stances surrounding  the  execution 
of  that  instrument,  "no  trustee  will 
know  how  to  safely  act,  and  a  ques- 
tion constantly  arising  in  the  admin- 
istration of  estates  will  be  involved 
in  great  confusion  and  be  the  cause 
of  great  litigation."  Re  Stevens, 
187  N.  Y.  471,  12  L.R.A.(N.S.)  814, 
80  N.  E.  358, 10  Ann.  Cas.  511 ;  New 
England  Trust  Co.  v.  Eaton,  140 
Mass.  532,  54  Am.  Rep.  493,  4  N.  E. 
69. 

The  decisions  which  hold  that  a 
premium  must  be  charged  wholly  to 
the  principal  of  the  trust  estate^ 
which  is  the  rule  contended  for  by 
appellant,  are  based  largely  upon 
the  reason  that  a  premium  is  paid  to 
secure  safety  of  investment,  as  well 
as  high  interest,  and  that  therefore 
the  premium  is  for  the  benefit  of  the 
remainderman  as  well  as  the  life 
tenant.  There  is  also  the  argu- 
ment that  there  is  a  possibility  that 
the  bonds  may  be  sold  before  matu- 
rity, and,  owing  to  the  fluctuations 
in  market  value,  may,  when  thus  dis- 
posed of,  bring  more  than  the  sum 
for  which  they  were  purchased,  so 
that  these  matters  are  likely  to  bal- 
ance themselves  in  time.  Hite  v. 
Kite,  93  Ky.  257,  19  L.R.A.  173,  40 
Am.  St  Rep.  189,  20  S-  W.  778; 
Penn-Gaskell's  Estate,  208  Pa.  346,. 
57  Atl.  715.  The  weight  of  author- 
ity, however,  and,  we  believe,  the 
better  view,  is  the  rule  finally  adopt- 
ed in  New  York  in  the  case  of  Re 
Stevens,  supra,  to  the  effect  that  "in 
the  absence  of  a  clear  direction  in 
the  will  to  the  contrary,  where  in- 
vestments are  made  by  the  trustee, 
the  principal  must 
be  maintained  in-  who  pny* 
tact  from  loss  by  f„7r.l^;:;„?r. 
payment  of  premi- 
um on  securities  having  only  a  defi- 
nite term  to  run." 

This  rule  has  been  consistently 
followed  in  New  York  (Dexter  v. 
Watson,  54  Misc.  Rep.  484, 106  N.  Y- 
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Supp.  80;  Fumiss  t.  Cruikshank, 
191  App.  Div.  450,  181  N.  Y.  Supp. 
522,  528),  and  has  been  adopted  in 
New  Jersey,  Connecticut,  and  Wis- 
consin (Ballantlne  v.  Young,  74  N. 
J.  Eq.  572,  70  Atl.  668 ;  Curtis  v.  Os- 
born,  79  Conn.  555,  65  Atl  968; 
Wells*s  Estate,  156  Wis,  294,  144  N. 
W.  174).  See  note,  4  A.L.R.  1249. 

A  testator  who  creates  a  trust 
such  as  that  in  the  instant  case  has 
two  objects  in  view :  First,  the  pay- 
ment of  the  income  arising  from  a 
fund  to  certain  persons  during  life- 
time; second,  the  transfer  of  that 
fund  to  certain  individuals  upon  the 
death  of  the  life  tenants.  The  ex- 
istence of  a  corpus,  principal,  or 
fund  is  an  essential  element  of  the 
trust,  and  the  preservation  of  this 
principal  until  the  termination  of  the 
life  estates  is  indispensable  to  the 
fulfilment  of  the  testator's  plans. 
Therefore,  any  depletion  of  the  prin- 
cipal tends  to  frustrate  the  funda- 
mental purpose  of  the  trust  and 
should  be  avoided;  and,  where  the 
price  paid  for  a  bond  consists  of 
more  than  the  par  value  thereof, 
that  method  of  accounting  should  be 
adopted  which  will  prevent  the  im- 
pairment of  the  principal,  unless  the 
testator  has  clearly  directed  to  the 
contrary.  Otherwise  the  life  ten- 
ant who  is  entitled  to  receive  only 
income  will,  in  effect,  have  received 
a  part  of  the  principal.  In  other 
words,  where  a  premium  is  paid,  the 
ostensible  interest  yielded  by  the 
bond  cannot  be  considered  entirely 
as  interest  on  the  face  value  of  the 
bond,  for  a  sum  in  excess  of  the  face 
value  has  gone  into  the  investment, 
and  the  amount  of  interest  remains 
unchanged,  resulting,  necessarily,  in 
a  decreased  rate  of  return,  A  por- 
tion of  the  nominal  interest  is  there- 
fore a  repayment  of  the  premium. 

This  duty  to  restore  to  principal 
the  total  amount  invested  in  the 
bonds  cannot  be  evaded  upon  the 
theory  that  the  bonds  may,  as  a  re^ 
suit  of  fluctuations  in  market  value, 
be  sold  at  higher  prices  than  those 
for  which  they  were  purchased.  A 
trustee  is  not  permitted  to  buy  and 
sell  on  speculation.  The  fluctuations 


in  market  value  after  purchase  by 
the  trustee  are  merely  changes  in 
the  value  of  the  as* 
sets  of  the  trust  es^  S^rr^"«"o  "."T. 
tate,  which  are  to  ??4«tment.. 
be    wholly  disre- 
garded in  any  accounting  between 
life  tenant  and  remainderman  for 
funds  from  the  trust  estate  invested 
in  income-bearing:  property.  Re 
Stevens,  supra. 

The  deduction  from  interest  of 
the  amount  paid  as  premium  is  not 
a  violation  of  §§  723  and  724  of 
the  Civil  Code,  prohibiting  accu- 
mulations of  income  except  during 
minority  and  for 
the  benefit  of  the  T'""t-m«o*B»- 
minor.  The  entire  i-eimhorwmMt 
net  income  from  effM^of'wtat^ 
the  bonds  is  dis- 
tributed; for,  as  previously  stated, 
a  portion  of  the  interest  on  the 
bonds  is  in  reality  return  of  a 
part  of  the  principal  invested  there- 
in to  the  corpus  of  the  trust  es- 
tate, in  the  same  sense  that  sums 
of  money  are  returned  to  princi- 
pal when  a  loan  is  repaid  in 
instalments.  The  trustee  is  not 
withholding  any  part  of  the  income 
for  the  purpose  of  investing  it  as 
new  capital.  Re  Steele,  124  Csl. 
533,  641,  57  Pac.  564. 

In  the  present  case  the  testator 
has  given  no  direction  that  the  prin- 
cipal of  the  trust  estate  ^ould  bear 
the  loss  occasioned  by  the  wearing 
away  of  premium.   The  bequest  te 
appellant  of  three 
fourths  of  the  "en-  Ti^^::^SLV' 
tire    net    income   on  divtribatioa 
cannot    be    inter.  JItS;;?^!:."!' 
preted  as  such  a  di- 
rection, in  view  of  the  fact  that  part 
of  the  interest  on  the  bonds  is  not, 
strictly  speaking,  income,  but  a  re- 
turn of  capital.    It  is  pointed  out 
that  the  testator  provided  that  n« 
investments  of  trust  funds  should 
be  made  in  bonds  of  the  United 
States,  *for  the  reason  that  said 
bonds  yield  too  low  a  rate  of  inter- 
est:" At  the  time  of  the  hearing, 
United  States  Liberty  bonds  were 
yielding  a  higher  rate  of  interest 
than  many  of  the  bonds  of  the 
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trust  estate  after  the  deduction 
from  their  interest  return  of  a 
proportionate  part  of  the  premium. 
This,  it  is  urged  by  appellant,  shows 
Uiat  DO  deduction  should  be  made 
from  the  interest  on  the  bonds 
of  the  trust  estate,  since  the  re- 
turn to  the  life  tenant  would 
thereby  be  made  lower  than  intend- 
ed by  the  testator.  This  inference 
cannot  be  drawn  from  the  pro- 
vision in  question^  for  any  infer- 
ence deduced  from 
vMtelfu!^  provision  in  re- 

b«Bd«  ttvm  gard  to  United 
f™t»«t-       g^^^  ^^^^ 

foe  based  upon  the 
facts  existinfiT  at  the  time  the  testa- 
tor  made  the  provision.    At  the 
time  the  will  was  executed  and  that 
the  testator  died,  the  year  1914,  the 
interest  on  United  States  bonds  was 
far  lower  than  the  lowest  yield  of 
any  bonds  of  the  trust  estate  after 
deductions  on  account  of  premium. 
The  will  contains  the  following:  pro- 
visioii:   "If  at  the  end  of  any  one 
year  it  shall  appear  that  my  said 
wife  has  not  received  an  average  of 
at  least  the  sum  of  seven  hundred 
and  fifty  ($750)  dollars  for  each 
month  of  said  year,  .  .  .  then  and 
w  that  event  said  trustee  shall  re- 
sort to  the  personal  property  of  the 
corpus  of  said  trust  estate,  and 
thereout   shall  take  sufficient  to 
make  up  and  pay  over  to  my  said 
wife  a   sum   sufficient  to  make 
the  aggregate  receipts  of  ray  said 
wife  the  equivalent  of  seven  hun- 
dred and  fifty  ($750)  dollars  for 
each  month  of  said  year."  (Italics 
ours.) 

Appellant's  income  from  the  es» 
tate  has  not  fallen  below  the  sum  of 
§750  per  month,  but  has  far  ex- 
ceeded that  minimum,  and,  conse- 
qiwntly,  the  only  contingency  upon 
which  the  testator  has  authorized 
payments  to  the  life  tenant  from 
the  corpus  of  the  trust  estate  has 
not  arisen.  The  testator  has  not 
only  not  directed  the  charging  of 
premium  to  principal,  but  has  clear- 
ly indicated  that  the  corpus  is  not  to 
be  resorted  to  unless  the  income 
falls  below  the  specified  minimum. 
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iss  Pac.  toa.y 

The  order  appealed  from  made  an 
allowance  to  l^e  trustee  of  $500  as 
compensation  to  its  attorney  for  le- 
gal services  rendered  by  the  latter 
upon  a  former  appeal  to  the  su- 
preme court  from  an  order  settling 
the  second  annual  account  of  the 
trustee  (Re  Gartenlaub,  —  Cal.  — , 
197  Pac.  90,  and  $250  for  services 
rendered  upon  the  hearing  of  the 
fourth  annual  account  of  the  said 
trustee.  It  is  contended  that  these 
matters  constituted  litigation  be- 
tween the  life  tenant  and  remain- 
dermen, which  was  not  hostile  to  the 
trust  itself  and  in  which  the  partici- 
pation of  the  trustee  was  gratuitous 
and  uncalled  for,  and  therefore  that 
the  trustee  is  not  entitled  to  an  al- 
lowance for  attorney's  fees.  It  is  a 
general  rule  that  trustees  are  enti- 
tled to  reimbursement  for  expense 
incurred  in  good  faith  in  the  execu- 
tion of  the  trust.  Denvir  v.  Park, 
169  Mo.  App.  335,  152  S.  W.  604, 
While  the  participation  of  a  trustee 
in  litigation  between  rival  claimants 
not  involving  the  execution  of  the 
trust  would  seem  unwarranted,  the 
present  case  does  not  present  such  a 
state  of  facts.  The  litigation  arose 
upon  the  settling  of 
the  trustee's 
counts,  and  con- 
cerned the  interpretation  of  the  in- 
strument creating  the  trust  and  a 
determination  of  the  proper  mode 
of  executing  the  trust.  The  trustee 
was  therefore  directly  interested  in 
its  representative  capacity,  and  was 
not  without  authority  to  employ  a 
legal  representative  in  the  interests 
of  the  trust  estate. 

"A  rule  which  has  been  applied 
In  a  great  variety  of  cases  affecting 
the  administration  and  execution  of 
trusts  is  that  a  trustee  has  a  right, 
whenever  necessary  to  the  proper 
administration,  preservation,  and 
execution  of  the  trust  and  the  pros- 
ecution or  defense  of  actions,  to 
employ  counsel  and  to  be  reim- 
bursed from  the  trust  estate  for 
whatever  sums  he  has  paid  for  the 
services  of  such  counsel.  The  rule 
is  applicable  even  though  the  cestui 
que  trust  employed  counsel  to  repre- 


sttorner'B  lew. 
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sent  the  same  interests,  and  al- 
though, to  a  certain  extent,  the  pri- 
vate and  personal  interests  of  the 
trustee  may  also  involv^  in  the 
litigation."   39  Cyc.  339. 

It  is  immaterial  that  counsel  for 
the  trustee  supported  appellant's 
claim  upon  the  hearing  of  the 
fourth  account  and  later  altered  his 
position,  maintaining  on  this  appeal 
that  the  items  representing  a  por- 
tion of  the  premium  on  bonds  were 
correctly  charged  against  income. 
The  duty  of  the  trustee  and  its 
counsel  was  to  aid  the  court  in  decid- 
ing upon  a  correct  administration  of 
the  trust  funds,  without  regard  to 
the  conflicting  claims  of  beneficia- 
ries. If,  upon  the  appeal,  the  order 
of  the  court  below  appeared  to  the 
trustee  correct,  it  was  the  duty  of 
the  trustee  to  support  that  order. 

The  $500  thus  allowed  the  trustee 
for  attorney's  services  rendered  in 
the  litigation,  as  well  as  an  addi- 
tional allowance  for  so-called  "ordi- 
nary" services  of  attorneys  in  con- 
nection with  the  preparation  and 
presentation  of  the  annual  account  of 
the  trustee,  were  ordered  paid  from 
the  income  of  the  trust  estate.  The 
reasonableness  of  the  sums  allowed 
is  not  questioned,  but  it  is  claimed 
that  they  should  have  been  charged 
to  principal  rather  than  income. 
The  decision  of  Cogswell  v.  Weston, 
228  Mass.  219,  117  N.  E.  87,  lays 
down  the  following  rule  for  the  pay- 
ment of  the  expenses  incurred  in 
the  execution  of  a  trust:  "The  reg- 
ular annual  or  periodically  recurring 
expenses  arising  in  the  administra- 
tion of  a  productive  trust  commonly 
are  paid  out  of  the  income,  while  ex- 
traordinary and  unusual  expenses 
are  chargeable  against  the  capital 
The  costs  of  litigation  generally  fall 
in  the  latter  class.  These  rules  ap- 
ply in  cases  where  the  question  con- 
cerns life  tenants  and  remainder- 
men, both  guiltless  of  any  wrong 
against  the  trust,  and  where  the 
point  of  incidence  of  proper  ex- 
penses must  be  determined  as  be- 
tween innocent  persons." 

The  following  cases  hold  that 
costs  of  litigation  in  connection  with 


the  execution  of  a  trust  are  payable 
from  the  principal  of  the  trust:  Re 
Osborne,  209  N.  Y.  450,  50  LJt.A. 
(N.S.)  510,  103  N.  E.  723,  731,  823, 
Ann,  Cas.  1915A,  298;  Re  Schaefer, 
222  N.  Y.  538,  118  N.  E.  1076,  af- 
firmed in  178  App.  Div.  117, 165  N. 
Y.  Supp.  23.   Where  litigation  be- 
comes necessary  to  remove  a  doubt 
or  ambiguity  so  as  to  insure  the  cor- 
rect administration  of  the  trust,  tiie 
expense  is  an  extraordinary  charge, 
which,  unless  otherwise  provided  by 
the  testator  should  be  borne  by  aU 
parties.  If  the  expense  of  litigation 
incident  to  the  trust  is  paid  from 
principal,  the  life  tenant,  as  well  as 
the  remainderman,  shares  the  bur- 
den ;  for  in  that  event  the  life  ten- 
ant is  deprived  of  the  interest  on 
the  sum  taken  from  principal.  How- 
ever, expenses  in  regard  to  matters 
concerning  the  ordinary  manage- 
ment of  the  trust, 
such  as  the  prepa-  w"o*p«""fr«. 
ration  of  annual  ac-  t't^nSm." 
counts,  are  usually 
payable  from  income.    Howe,  In- 
come &  Principal,  p.  67.  That  these 
ordinary  expenses  are  to  be  paid 
from  income  in  this  case,  at  least,  is 
clear  from  the  fact  that  the  will 
provided  that  the  life  tenants  should 
have  only  the  "net"  income,  thus  in- 
dicating that  all  current  expenses 
are  to  be  deducted  from  income. 

The  order  appealed  from  must  be 
modified  in  accordance  with  the  rule 
set  forth  in  the  immediately  preced- 
ing paragraph;  that  is  to  say,  the 
income  must  be  credited  and  prin- 
cipal charged  with  the  amount  al- 
lowed to  the  trustee  as  compensa- 
tion for  its  attorney  for  "extraordi- 
nary" services  in  connection  with 
the  execution  of  the  trust.  The 
trial  court  is  directed  to  so  modify 
the  order,  and  when  so  modified  the 
ord^  will  stand  affirmed,  without 
costs  to  either  party  upon  this  ap- 
peal. 

We  concur:  AngeUotti,  Gh.  J.; 
Sloane,  J.;  Wilbur,  J.;  Olncy,  J.; 
Shaw,  J. ;  Lawlor,  J. 

Petitions  for  rehearing  and  modi- 
fication of  judsrment  denied  June  9» 
1921. 
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liiUit^r  ai  between  life  tenant  and  ranamdennan  for  a  proniam  paid  for 

bonds. 


The  earlier  cases  on  this  question 
Are  discussed  in  the  note  in  4  AX^ 
it  page  1249. 

The  conclusion  reached  in  the  re- 
ported case  (R£  Gabtgnlaub,  ante. 
520),  is  in  accord  with  the  majority 
Tier,  as  shown  in  the  earlier  note  in 
case  of  bonds  purchased  by  the  trustee. 
As  stated  in  the  reported  case,  and  as 
ifipem  from  the  earlier  note,  this  is 
the  rule  announced  in  New  York  in  Re 
Stevens  (1907)  187  N.  Y.  471,  12 
LR.A.(N.S.)  814,  80  N,  E.  368,  10 
Ann.  Cas.  511.  Re  Stevens  is  followed 
in  the  recent  New  York  case  of  Fur- 
I  Hiss  T.  Cruikshank  (192X)  230  N.  Y. 
496,  130  N.  E.  625. 

Where  the  bonds  in  qnestlon  were 
owned  by  the  creator  of  the  trust,  it 
appears  from  the  note  above  referred 
to  that  the  rule  generally  followed  is 
tiiat  the  loss  of  premium  due  to  the 
approach  of  maturity  must  be  borne 
by  the  corpus  of  the  fund.  This  is 
the  rule  followed  in  Re  Thomas  (1919) 
109  Misc.  623, 179  N.  Y.  Supp.  669.  In 
that  case  a  sinking  fund  which  the 
trustees  had  reserved  to  amortize 
bonds  purchased  by  the  testator  at  a 
premium  was  ordered  paid  to  the  life 
tenant  The  court  says:  "There  is  no 
provision  in  the  will  either  impliedly 
or  expressly  requiring  the  setting  up 
of  the  sinking  fund,  and  the  life  bene* 
&iarie3  are  therefore  entitled  to  the 
fall  incom.e  derived  therefrom  without 
any  deduction  for  a  sinking  fund." 

The   decision    in   Wells's  Estate 
(1914)  166  Wis.  294.  144  N.  W.174,  to 


the  effect  that  executors  had  rightful- 
ly set  aside  and  credited  to  corpus  a 
portion  of  the  annual  interest  received 
upon  United  States  bonds  held  by  the 
deceased,  and  still  owned  by  the 
estate,  and  which,  according  to  the 
appraisal  of  the  estate,  commanded  a 
considerable  premium  at  the  time  of 
the  deceased  to  meet  the  shrinkage  on 
their  value  as  they  approach  maturity, 
is  based  upon  the  intention  of  the 
testator.  The  court  says  that  that 
court  has  definitely  adopted  the  prin- 
ciple that  where  a  trust  is  created 
in  funds  of  which  the  income  Is  to  be 
paid  to  certain  beneficiaries  for  life, 
and  the  principal  to  others  on  the  ter- 
mination of  the  life  estate,  and  the 
trustees  invest  a  part  of  the  funds  in 
securities  at  a  premium,  the  trustees 
should  take  from  the  annual  income 
and  add  to  the  corpus  such  sum  as 
will,  under  established  rules,  at  the 
maturity  of  the  securities  repay  to 
the  corpus  the  amount  paid  as 
premiums,  and  pay  to  the  life  tenant 
the  balance  only  of  the  annual  income. 
It  is  further  stated  that  it  is  unneces- 
sary to  decide  whether  there  is  any 
logical  difference  in  the  rules  of  law 
which  should  apply  to  securities  held 
by  the  deceased  at  a  premium  and  the 
securities  purchased  by  the  executors 
at  a  premium,  since  in  the  case  at  bar 
an  intention  was  very  clearly  mani- 
fested that  the  principal  or  corpus  of 
the  estate  should,  at  all  hazards,  be 
preserved  intact.  .W.  A.  E. 


UNITED  STATES,  Petitioner, 

V. 

BROOKLYN  EASTERN  DISTRICT  TERMINAL. 

VfUted  Statm*  Supreme  Oourt^Mardh.  24,  1010, 

(249  U.  S.  296,  63  L.  ed.  613,  39  Sup.  Ct.  Bep.  283.) 

Huter  and  semmt  —  switching  crews. 
1.  Switching  crews  employed  by  a  terminal  company  which  acts  as 
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agent  for  a  number  of  interstate  railways  are.  while  engaged  in  moving 

at  one  time  a  locomotive  with  seven  or  eight  cars  between  the  terminal 
company's  docks  and  its  warehouses  or  team  tracks,  "persons  actually 
engaged  in  or  connected  with  the  movement  of  any  train,"  within  the 
meaning  of  the  Hours  of  Service  Act  of  March  4,  1907,  which  profaibita 
any  common  carrier  by  railroad,  engaged  in  interstate  commerce,  from 
requiring  or  permitting  an  employee  to  remain  on  duty  for  a  longer  period 
than  sixteen  consecutive  hours. 

[See  note  on  this  question  beginning  on  page  537.] 


—  hoars  of  service  —  common  carrier 

—  terminal  company. 

2.  A  navigation  corporation  en- 
gaged in  conducting  the  usual  termi- 
nal operations  for  a  number  of  inter- 
state railways,  including  the  trans- 
portation between  its  docks  and  ware- 
houses and  points  on  any  of  the  said 
railways  of  all  property  that  is  of- 
fered, is  a  "common  carrier,"  subject 


to  the  Hours  of  Service  Act  of  March 
4,  1907,  although  all  the  services  ren- 
dered are  performed  under  contracts 
with  such  railway  companies  as 
agent  for  them,  and  not  on  its  own 
account,  and  all  the  freight  transport- 
ed is  contained  only  in  cars  furnished 
by  the  railway  companies  with  which 
it  has  contracts. 


On  writ  of  certiorari  to  the  United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit  to  review  a  judgment  reversing  a  judgment  of  the  Dis- 
trict Court  for  the  Eastern  District  of  New  York  against  defendant  for 
penalties  incurred  by  alleged  violations  of  the  Hours  of  Service  Act.  Re- 
versed, 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  William  L.  Frierson,  Assist-    Commerce  Commission,  221  U.  S.  612, 


ant  Attorney  General,  and  Neal  I* 
Thompson,  for  petitioner: 

Defendant  is  a  common  carrier. 

Terminal  Taxicab  Co.  v.  Kutz,  241 
U.  S.  252,  60  L.  ed.  984,  P.U.R.1916D, 
972,  36  Sup.  Ct.  Rep.  583,  Ann.  Cas. 
1916D,  765;  United  States  v.  Union 
Stock  Yards  &  Transit  Co.  226  U.  S. 
286,  57  L.  ed.  226,  S3  Sup.  Ct.  Rep. 
83;  United  Stockyards  Co.  v.  United 
States.  94  C.  C.  A.  626,  169  Fed.  406; 
United  States  v.  Erie  R.  Co.  237  U.  S. 
402.  69  L.  ed.  1019,  35  Sup.  Ct.  Rep. 
621. 

Whenever  an  engine  and  cars  have 
been  assembled  into  a  train,  any 
movement  of  such  train  is  within  the 
air-brake  provision. 

United  States  v.  Erie  R.  Co.  supra. 

Mr.  Henry  B.  Closson,  for  respond- 
ent: 

The  Hours  of  Service  Act  applies 
only  to  common  carriers  engaged  in 
the  transportation  of  passengers  or 
property  by  railroad;  and  only  to 
those  actually  engaged  in  or  connect- 
ed with  the  movement  of'  any  train 
which  is  engaged  in  the  [interstate] 
transportation  of  passengers  or  prop- 
erty by  railroad. 

Baltimore  &  O.  R.  Co.  v.  Interstate 


65  L.  ed.  878,  31  Sup.  Ct.  Rep.  621; 
United  States  v.  Chicago.  M.  &  P.  S. 
R.  Co.  218  Fed.  701,  219  Fed.  632. 

The  defendant  la  not  a  common  car- 
rier. 

United  States  v.  Ramsey,  42  L.R.A. 
(N.S.)  1031,  116  C.  C.  A.  668,  197  Fed. 
144;  Jackson  Architectural  Iron 
Works  v.  Hurlbut,  158  N.  Y.  38,  70 
Am.  St.  Rep.  432,  52  N.  E.  665;  6  Cyc. 
366;  United  States  v.  Union  P.  R.  Co. 
ISO  C.  C.  A.  34,  213  Fed.  332;  Texas 
&  P.  R.  Co.  V.  Henson,  56  Tex.  Civ. 
App.  468,  121  S.  W.  1127;  Kentucky  & 
I.  Bridge  Co.  v.  Louisville  &  N.  R.  Co. 
2  L.R.A.  289,  2  Inters.  Com.  Rep.  351, 
37  Fed.  615. 

Decisions  sustaining  prosecutions 
against  transportation  corporations 
for  violation  of  the  provisions  of  the 
Safety  Appliance  Act  requiring  the 
use  of  automatic  couplers,  grab 
irons,  and  drawbars  cannot  properly 
be  cited  as  decisions  that  the  corpo- 
rations in  question  were  common 
carriers. 

Belt  R.  Co.  V.  United  States,  22 
L.R.A.CN.S.)  682,  93  C.  C.  A.  666.  168 
Fed.  542;  United  States  ex  rel.  Attyl 
Gen.  V.  Union  Stockyard  &  Transit  Co. 
192  Fed.  336;  United  States  v.  Union 
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Stock  Yards  Co.  94  a  C.  A.  626*  161 
Fed  919,  169  Fed.  404;  Hinea  v.  Stan- 
ky-G.  I.  Electric  Mfgr.  Co.  199  Mass. 
52%  8S  N.  E.  861. 

The  defendant  is  not  enffaged  in  the 
tran^rtation  of  properly  by  rail- 
road; and  for  that  reason  also  is  not 
subject  to  the  Hours  of  Service  Act. 

Tasgart  t.  Republic  Iron  &  Steel 
Go.  73  C.  C.  A.  144.  141  Fed.  910;  St. 
Clair  County  v.  Interstate  Sand  &  Car 
Transfer  Co.  192  U.  S.  464,  48  L.  ed. 
518,  24  Sap.  Ct  Rep.  300. 

£ven  if  the  Terminal  could  be  held 
to  be  a  common  carrier*  and  one  en- 
gaged in  tiie  transportation  of  prop- 
er^ by  railroad  as  well,  the  em- 
ployees in  question  were  not  actually 
engaged  in  or  connected  with  the 
movement  of  any  train. 

United  States  v.  Erie  R.  Co.  237  U. 
S.  402,  69  L.  ed.  1019*  S5  Sup.  Ct.  Rep. 
621;  United  States  v.  Chicago,  B.  &  Q. 
R.  Co.  237  U.  S.  410,  59  L.  ed.  1028,  35 
Sup.  Ct  Rep.  634;  La  Mere  v.  Railway 
Transfer  Co.  126  Minn.  159.  145  N.  W. 
1068,  Ann.  Cas.  1915C.  667;  United 
States  V.  Grand  Trunk  R.  Co.  203  Fed. 
775;  Atchison,  T.  &  S.  F.  R.  Co.  v. 
United  States,  117  C.  C.  A.  841*  198 
Fed.  687 ;  United  States  v.  Pere 
Uarqaette  R.  Co.  211  Fed.  220;  Clary 
T.  Chicago,  M.  &  St.  P.  R.  Co.  141  Wis. 
411,  123  N.  W.  649;  Lynch  v.  Great 
Northern  R.  Co.  112  Minn.  382,  128  N. 
W.  457. 

Mr.  Justice  Brandeis  delivered 
the  opinion  of  the  court: 

The  Hours  of  Service  Act  (March 
4,  1907,  chap.  2939,  34  Stat  at  L. 
1415,  Comp.  Stat.  1916,  §  8677)  * 
prohibits  any  common  carrier  by 
railroad  engaged  in  interstate  com- 
merce from  requiring  or  permitting 
an  emi^oyee  to  remain  on  duty  for  a 
longer  period  than  sixteen  consecu- 
tive hours.  For  alleged  violation  of 
this  provision,   proceedings  were 

»Aet  of  March  4,  1907,  chap.  2939,  34 
Stat  at  L.  1416. 

**That  the  provlsiona  of  this  act  shall 
apply  to  any  common  carrier  or  carriers, 
their  officers,  agents,  and  employees,  en- 
gaged in  the  transportation  of  passengers 
or  property  by  railroad  .  .  .  from  one 
state  ...  to  any  other  state.  .  .  ■ 
The  term  'railroad'  as  used  in  this  act  shall 
iadnde  all  bridges  and  ferries  used  or  op- 
crated  in  connection  with  any  railroad, 
and  also  all  the  road  in  use  by  any  common 
canier  operating  a  railroad,  whether 
16  A.LJt^^. 


brought  against  the  Brooklyn  East- 
em  Dislxict  Terminal  in  the  district 
court  of  the  United  States  for  the 
eastern  district  of  New  York.  The 
defendant  contended  that  it  was  not 
a  common  carrier;  that  it  was  not 
engaged  in  interstate  commerce  by 
railroad ;  and  that  its  employees  were 
not  "connected  with  the  movement 
of  any  train."  Upon  facts  which 
were  agreed  the  trial  court  entered 
judgment  for  the  government.  The 
circuit  court  of  appeals  reversed  the 
judgment  on  the  ground  that,  while 
the  Terminal  was  engaged  in  inter- 
state commerce,  and  the  employ- 
ment in  question  was  connected 
with  the  movement  of  trains,  it  was 
not  a  common  carrier.  162  G.  C.  A. 
276, 239  Fed.  287, 15  N.  C.  C.  A.  325. 
The  case  comes  here  on  writ  of  cer- 
tiorari (243  U.  S.  647,  61  L.  ed.  945, 
37  Sup.  Ct.  Rep.  475) ;  and  the  sub- 
stantial question  before  us  is 
whether  the  Terminal  is  within  the 
scope  of  the  Hours  of  Service  Act, 
as  being  a  common  carrier.  The 
essential  facts  are  these : 

1.  The  Terminal  is  a  navigation 
corporation  with  an  authorized  capi- 
tal stock  of  one  hundred  thousand 
dollars  ($100,000),  incorporated  un- 
der §  10  of  article  3  of  the  Transpor- 
tation Corporations  Law  of  the 
state  of  New  York,  which  reads  as 
follows: 

"Seven  or  more  persons  may  be- 
come a  corporation,  for  the  purpose 
of  building  for  their  own  use,  equip- 
ping, furnishing,  fitting,  purchas- 
ing, chartering,  navigating,  or  own- 
ing steam,  sail,  or  other  boats,  ships, 
vessds,  or  other  property,  to  be 
used  in  any  lawful  business,  trade, 
commerce,  or  navigation  upon  the 

owned  or  operated  under  a  contract, 
agreement,  or  lease;  and  the  term  'em- 
ployees' as  used  in  this  act  shall  be  held 
to  mean  persons  actually  engaged  in  or 
connected  with  the  movement  of  any 
train. 

"Sec.  2,  That  it  shall  be  unlawful  for 
any  common  carrier,  its  officers  or  agents, 
subject  to  this  act  to  require  or  permit 
any  employee  subject  to  this  act  to  be  or 
remain  on  duty  for  a  longer  period  than 
sixteen  consecutive  hours.  .  .  . 
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ocean  or  any  seas,  sounds,  lakes,  riv- 
ers, canals,  or  other  waterways, 
and  for  the  carriage,  transporta- 
tion, or  storing  of  lading,  freight, 
mails,  property,  or  passengers 
thereon."  [ConsoL  Laws,  chap. 
63.] 

In  its  certificate  of  incorporation, 
the  corporate  powers  and  purposes 
of  the  defendant  are  stated  as  fol- 
lows: 

"The  purposes  for  which  it  is 
formed  are  to  build  for  its  own  use, 
equip,  furnish,  fit,  purchase,  char- 
ter, navigate,  and  own  steam,  sail, 
and  other  boats,  ships,  vessels,  and 
dther  property,  to  be  used  in  the 
business  of  carrying,  transporting, 
storing,  and  lading  merchandise  in 
New  York  harbor  and  the  waters 
adjacent  thereto  and  connected 
therewith  and  the  territory  border- 
ing thereon." 

2.  The  Terminal  operates  a  union 
freight  station  at  Brooklyn  under 
individual  contracts  with  ten  inter- 
state railroads  and  several  steam- 
ship companies.  From  the  rail- 
roads it  receives  both  carload  and 
less-than-carload  freight,  and  trans- 
ports the  same  from  their  termini 
to  its  Brof^dyn  docks.  There,  the 
cars  containing  such  freight  are 
hauled  from  the  car  floats  by  its 
locomotives  and  placed  for  unload- 
ing either  on  its  steam  tracks  or  at 
its  freight  houses.  The  Terminal 
receives  likewise  from  shippers 
both  carload  and  less-than-carload 
outgoing  freight  originating  at 
Brookljrn  and  consigned  to  points 
upon  the  various  railroads  with 
which  it  has  contracts.  The  cars 
carrying  this  outgoing  freight  are 
then  switched  and  loaded  by  its  lo- 
comotives upon  its  floats  and  trans- 
ported by  its  tugs  to  the  docks  of 
the  several  railroads. 

8.  For  its  services  in  handling 
freight  as  above  set  forth  the  Ter- 
minal is  paid,  not  by  the  shipper  or 
consignee,  but  by  the  railroad  or 
steamship  company  upon  whose  ac- 
count the  transportation  service  is 
performed,  at  the  rate  of  3  cents  per 
100  pounds  of  freight  moving  to  or 
from  points  east  of  the  western 


termini  of  said  railroads,  and  4i 
cents  per  100  pounds  on  freight 
moving  to  or  from  points  beyond 
such  termini.  Upon  prepaid  ship- 
ments from  shippers  not  on  the 
credit  lists  of  the  railroads  it  col- 
lects from  the  shipper  at  Brooklyn 
the  money  and  charges  for  the 
transportation  of  such  freight  from 
that  point  to  its  final  destination; 
and  also  collects  from  the  consignee 
at  Brooklyn  the  charges  for  the 
transportation  of  such  freight  from 
its  point  of  origin  to  that  place, 
when  such  charges  have  not  been 
prepaid.  The  freight  moneys  and 
charges  so  received  by  the  defend- 
ant from  shippers  or  consignees  are 
accounted  for  and  paid  over  by  it 
without  deduction  to  the  railroads 
or  steamship  lines  upon  whose  ac- 
count they  are  collected. 

4.  The  Terminal  does  not  hold  it- 
self out  as  a  common  carrier;  nor 
does  it  file  with  the  Interstate  Com- 
merce Commission  any  tariffs  or 
concurrences  with  tariffs,  or  copies 
of  the  contracts  with  the  common 
carriers  by  whom  it  is  paid  for  the 
transportation  of  freight,  as  hereto- 
fore set  forth.    The  terminal  at 
Brooklyn  is  designated  by  such  rail- 
roads and  rail  and  water  lines,  in  the 
tariffs  filed  by  them  with  the  In- 
terstate Commerce  Commission,  as 
one  of  their  receiving  and  delivering 
stations  for  freight  in  the  port  of 
New  York;  and  through  bills  of  lad- 
ing to  such  terminal  as  such  station 
are  issued  by  them  on  freight  to  be 
delivered  there.    For  all  freight 
originating  at  Brooklyn,  bills  of  lad- 
ing of  the  railroad  or  steamship  line 
to  which  the  freight  is  to  be  deliv- 
ered are  there  issued  to  the  shipx>er 
by  one  of  the  defendant's  em- 
ployees, who  is  duly  authorized  to 
issue  such  bills  of  lading  by  the  rail- 
road or  steamship  line  by  which  the 
freight  is  to  be  transported  to  its 
final   destination   or  destinations 
after  the  same  is  delivered  to  such 
raih-oad  or  steamship  line  by  de- 
fendant. 

5.  The  tracks  of  the  Temunal 
which  extend  from  its  float  bridges 
to  several  warehouses,  ooal  pockets, 
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ptatfonna,  and  team  tiacks  have  an 

ifTgregate  len^h  of  8^  miles.  One 
track  connecting  its  several  dock 
and  delivery  tracks^  which  is  kept 
dear  for  operating  its  switching  en- 
giaes,  is  about  1  mile  in  length. 
The  length  of  haul  effected  by  its 
loc(HDotive8  in  moving  cars  between 
its  float  bridges  and  warehouses, 
platforms,  pockets,  and  team  tracks 
varies  from  a  few  yards  to  nearly  a 
mile.  The  number  of  cars  so  hauled 
as  part  of  a  movement  varies  from  a 
single  car  to  eight  cars.  As  an  in- 
cident to  such  movement  its  locomo- 
tives hauling  cars  cross  a  public 
street  in  Brooklyn. 

6.  Defendant  owns  or  hires  no 
cars  itself*  and  no  cars,  except  the 
ones  heretofore  mentioned,  are 
ever  moved  over  its  tracks.  For  the 
use  of  such  cars  defendant  pays  no 
charges;  and  except  by  the  switch- 
ing service  heretofore  described,  it 
transports  freight  only  by  water. 
It  handles  interstate  and  intrastate 
freight  indiscriminately,  the  larger 
part  being  interstate.  It  transports 
DO  passengers. 

7.  In  connection  with  the  move- 
ment of  one  or  more  cars  between 
the  floats  and  the  loading  tracks, 
warehouses,  and  team  or  delivery 
tracks,  defendant  employs  four  to 
eis^  switching  crews  during  the 
dj^  and  two  at  night,  each  crew  con- 
sisting of  a  conductor,  engineer,  and 
two  or  more  brakemen. 

The  Hours  of  Service  Act  declares 
(in  the  Ist  section)  tliat  "the  term 
'railroad'  as  used  in  this  act  shall  in- 
clude all  bridges  and  ferries  used  or 
operated  in  connection  with  any 
railroad,  and  also  all  the  road  in  use 
by  any  common  carrier  operating  a 
railroad,  whether  owned  or  oper- 
ated under  a  contract,  agreement, 
or  lease."  Hence,  neither  the  char- 
acter of  the  TerminaFs  railroad  nor 
its  independent  ownership  excludes 
it  frran  tiie  scope  of  the  act  But 
the  Terminal  contends  that  it  is  not 
subject  to  the  provisions  of  the  stat- 
ute since  it  is  not  incorporated  as 
a  common  carrier  and  does  not 
hold  itself  out  as  such ;  does  not  file 
tariffs;  and  does  not  undertake  to 
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transport  property  for  all  who  may 
apply  to  have  their  goods  trans- 
ported; but  merely  transports  as 
agent  such  freight  as  is  delivered  to 
it  by  or  for  those  carriers,  and  those 
only,  with  whom  it  has  elected  to 
make  special  contracts;  and  that, 
under  these  contracts,  it  performs 
for  the  railroads,  and  not  for  the 
public,  a  part  of  the  whole  carriage 
which  they,  as  common  carriers, 
have  undertaken  with  the  shipper 
to  perform. 

We  need  not  undertake  a  defini- 
tion of  the  term  "common  carrier" 
for  all  purposes.  Nor  are  we  con- 
cerned with  questions  of  corporate 
power  or  of  duties  to  shippers, 
which  frequently  compel  nice  dis-' 
tinctions  between  public  and  private 
carriers.  We  have  merely  to  de- 
termine whether  Congress,  in  de- 
claring the  Hours  of  S^ice  Act  ap- 
plicable ''to  any  common  carrier  or 
carriers,  their  officers,  agents,  and 
employees,  engaged  in  the  transpor- 
tation of  passengers  or  property  by 
railroad,"  made  its  prohibitions  ap- 
plicable to  the  Terminal  and  its 
employees  engaged  in  the  opera- 
tions here  involved.  The  answer  to 
that  question  does  not  depend  upon 
whether  its  charter  declares  it  to  be 
a  common  carrier,  nor  upon  whether 
the  state  of  incorporation  considers 
it  such;  but  upon  what  it  does. 
Terminal  Taxicab  Co.  v.  District  of 
Columbia,  241  U.  S.  252,  254,  60  L. 
ed.  984,  986,  F.U.R.1916D,  972,  36 
Sup.  Ct.  Rep.  688,  Ann.  Cas.  1916D, 
765. 

The  relation  of  the  Terminal  to 
the  several  railroads  is  substantial- 
ly the  same  as  that  of  the  terminal 
considered  in  United  States  v.  Bal- 
timore &  0.  R.  Co.  225  U.  S.  306,  56 
L.  ed.  1100,  32  Sup.  Ct.  Rep.  817, 
231  tJ.  S.  274,  288,  58  L.  ed.  218, 
225, 34  Sup.  Ct,  Rep.  75.  The  trans- 
portation performed  by  the  rail- 
roads begins  and  ends  at  the  ter- 
minal. Its  docks  and  warehouses  are 
public  freight  stations  of  the  rail- 
roads. These,  with  its  car  floats, 
even  if  not  under  common  owner- 
ship or  management,  are  used  as  an 
integral  part  of  each  railroad  line, 
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like  the  stockyards  in  United  States 
V.  Union  Stock  Yard  &  Transit  Co. 
226  U.  S.  286,  57  L.  ed.  226,  33  Sup. 
Ct.  Rep.  83,  and  the  wharfage  facil- 
ities in  Southern  P.  Terminal  Co.  v. 
Interstate  Commerce  Commission, 
219  U.  S.  498,  55  L.  ed.  810,  31  Sup. 
Ct.  Rep.  279.  They  are  clearly  un- 
like private  plant  facilities.  Com- 
pare Tap  Line  Cases  (United  States 
V.  Louisiana  &  P.  R.  Co.)  234  U.  S. 
1,  25,  58  L.  ed.  1185,  1194,  34  Sup. 
Ct.  Rep.  741.  The  services  ren- 
dered by  the  Terminal  are  public  in 
their  nature,  and  of  a  kind  ordina^ 
rily  performed  by  a  common  carrier. 
If  these  terminal  operations  were 
.conducted  directly  by  any,  or  joint- 
ly by  all,  of  the  ten  railroad  com- 
panies with  which  the  Terminal  has 
contracts,  the  operations  would 
clearly  be  within  the  scope  of  the 
Hours  of  Service  Law.  The  evils 
sought  to  be  remedied  exist  equally, 
whether  the  terminal  operations  are 
conducted  by  the  railroad  companies 
themselves  or  by  the  Terminal  as 
their  agent;  and  whether  the  Ter- 
minal acts  only  as  such  agent  for 
railroads,  or  undertakes  in  addition 
to  transport  on  its  own  account 
goods  for  shippers.  The  precise 
question  presented  is,  therefore, 
whether  the  fact  that  the  Terminal 
conducts  these  operations,  not  as  an 
integral  part  of  a  single  railroad 
system,  but  wholly  as  an  agent  for 
one  or  several,  exempts  the  railroad 
companies,  because  they  are  not  the 
employer,  and  exempts  the  Termi- 
nal because  it  is  not  a  common  car- 
rier; thus  making  inapplicable  a 
provision  regarding  the  physical 
operation  of  the  property  devised 
for  the  protection  of  employees  and 
the  public. 

One  who  transports  property 
from  place  to  place  over  a  dc^nite 
route  as  agent  for  a  common  car- 
rier may,  under  conceivable  circum- 
stances, be  a  private  carrier.  But 
what  is  there  in  the  facts  above  re- 
cited to  endow  the  Terminal  with 
that  character?  The  service  which 
it  performs  is  distinctly  public  in 
character, — that  is,  conveying  be- 
tween Brooklyn  and  points  on  any 
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of  the  ten  interstate  carriers  and 

their  connections  all  property  that 
is  offered.  The  fact  that  the  raU- 
road  of  the  Terminal  is  short  does 
not  prevent  it  from  being  a  common 
carrier  (United  States  v.  Sioux  City 
Stock  Yards  Co.  162  Fed.  556) ;  nor 
does  the  fact  that  the  thins;  which 
it  undertakes  to  carry  is  contained 
only  in  cars  furnished  by  the  rail- 
road companies  with  which  it  has 
contracts.  Railroads  whose  only 
service  is  hauling  cars  for  other 
railroads  have  been  held  liable  as 
common  carriers  under  the  Safety 
Appliance  Acts  (Union  Stockyards 
Co.  v.  United  States,  94  C.  C.  A.  626, 
169  Fed.  404;  Belt  R.  Co.  v.  United 
States,  22  L.R.A.(N.S.)  682,  93  C. 
C.  A.  666,  168  Fed.  542),  and  under 
the  Twenty-Eight  Hour  Law 
(United  States  v.  Sioux  City  Stock 
Yards  Co.  supra).* 

What  the  Terminal  contracts  to 
transport,  however,  is  not  primarily 
cars,  but  their  contents.  Its  com- 
pensation is  measured  not  by  the 
weight,  size,  or  character  of  the  car, 
but  by  the  weight  and  the  origin  or 
destination  of  the  goods  carried 
therein.  These  goods  the  Terminal 
must,  under  its  contracts  with  the 
railroad  companies,  receive  and 
carry  at  the  rates  specified  for  aU 
who  offer  them,  as  fully  as  the  rail- 
road companies  do  at  their  other 
stations.  The  incidental  services 
performed  by  the  Terminal  in  re- 
spect to  these  goods  are  also  the 
same  as  those  performed  by  the 
railroad  companies  at  their  other 
stations.  For  all  freight  originating 
at  Brooklyn,  it  issues  through  bills 
of  lading  to  destination.  Upon  pre- 
paid shipments  originating  there,  it 
collects  from  the  shippers  the 
charges  for  transportation  from 
Brooklyn  to  final  destination,  except 
where  shippers  are  on  the  credit 
lists  of  the  railroad  companies. 
Upon  goods  arriving  over  its  line  at 
Brook^n,  it  collects  from  the  con* 

*  Compare  also  McNamara  t.  Waahing- 
ton  Terminal  Co.  37  App.  D.  C  884,  8M, 
et  seq.;  State  ex  rel.  Winnett  v.  Union 
Stock  Yarda  Go.  81  Neb.  67,  116  N.  W. 
627. 
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agsees  the  charges  from  point  of 
origiiit  unless  these  were  prepaid. 
As  the  Terminal  receives  both  from 
railroad  companies  and  from  ship- 
pers also  lese-than-carload  freight, 
it  doubtless  performs  the  loading 
and  unloading,  as  is  dpne  at  other 
railroad  stations;  and  for  freight 
delivered  at  Brooklyn  takes  appro- 
priate receipts.     In  no  respect, 
therefore,  does  the  service  actually 
performed  by  the  Terminal  for  or  in 
respect  to  shippers  differ  from  that 
performed  by  the 
railroad  companies 
at  their  other  sta- 
tions.    True,  the 
service     is  per- 
formed by  the  Terminal  under  con- 
tracts with  the  railroad  companies 
as  agent  for  them,  and  not  on  its 
own  account.  But  a  common  carrier 
does  not  cease  to  be  such  merely  be- 
cause the  services  which  it  renders 
to  the  public  are  performed  as  agent 
for  another.    The  relation  of  con- 
necting carriers  with  the  initial  car- 
rier is  frequently  that  of  agent  See 
Bank  of  Kentucl^  v.  Adams  Exp.  Co. 
93  U.  S.  174,  23  L.  ed.  872.  The  re- 
lation of  agency  may  preclude  con- 
tractual obligations  to  the  shippers, 
but  it  cannot  change  the  obligations 
of  the  carrier  concerning  the  physi- 
cal operation  of  the  railroad  under 
the  Hours  of  Service  Act,  which,  as 
this  court  has  said,  must  be  liberally 
construed  to  secure  the  safety  of 
employees  and  the  public.  Atchison 
T.  &  S.  F.  R.  Co.  V.  United  States, 
244  U.  S.  336,  61  L.  ed.  1175, 37  Sup. 
Ct  Rep.  635,  Ann,  Gas.  1918C,  794. 

It  is  now  admitted  that  the  Ter- 
minal is  engaged  in  interstate  com- 


merce ;  and  it  is  clear  that  at  least 

"switching  crews" 

engaged  in  moving  ^^JtJif**"' 

at  one  time  a  loco- 
motive with  seven  or  eight  cars  be- 
tween the  docks  and  the  warehouses 
or  team  tracks,  a  distance  of  nearly 
a  mile,  are  engaged  in  the  move- 
ment of  a  "train.*'  The  decisions 
under  the  Safety  Appliance  Acts  de- 
pend upon  the  particular  context  in 
which  the  word  "train"  there  oc- 
curs, and  are  not  here  applicable. 
Compare  United  States  v.  Erie  R. 
Co.  237  U.  S.  402,  407,  408,  59  L.  ed. 
1019,  1022,  1023,  35  Sup.  Ct.  Rep. 
621. 

The  judgment  of  the  Circuit 
Court  of  Appeals  is  reversed  and 
that  of  the  District  Court  affirmed. 


NOTE. 

'*What  employers  are  within  'hours 
of  labor'  statutes,"  is  the  subject  of 
an  annotation  following  State  v. 
Ckounse,  post,  537.  The  reported 
case  (United  States  v.  Brooklyn 
Eastern  Dist.  Terminal,  ante,  527) 
is  treated  in  connection  with  other 
cases  involving  an  interpretation 
of  the  Federal  Hours  of  Service 
Act  for  employees  of  "common  car- 
riers," in  subd.  II.  f,  of  that  anno- 
tation. And  of  especial  interest  ia 
the  holding  to  the  effect  that  the 
test  whether  or  not  a  corporation 
is  an  employer  within  an  "hours  of 
labor"  statute  depends  upon  what  it 
does,  and  not  upon  the  declaration  of 
purposes  enumerated  in  its  charter. 
In  the  latter  connection,  see  subd.  L 
of  the  note. 


STATE  OF  NEBRASKA,  PUf.  in  Err,, 

V. 

WILLIAM  G.  CROUNSE. 
VebroMlca  Supretne  Court— Febntary  10,  1021, 
(_  Neb.  — ,  181  N.  W.  562.) 

Master  and  servant  —  Honrs  of  labor  —  newspaper  business. 

A  newspaper  publishing  company,  engaged  exclusively  in  printing  and 
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pubUahing  a  daily  newspaper,  thoufi^  it  employs  machinery  and  mechanical 

labor  in  its  operation,  is  not  a  "manufacturing  nor  a  mechanical  establish- 
ment," as  such  terms  are  used  in  the  statute  regulating  the  hours  of  labor 
for  women. 

{See  note  on  this  question  beginning  on  page  537.] 


Error  to  the  District  Court  for  Douglas  County  (Estelle,  J.)  to  review 
a  judgment  dismissing  a  prosecution  charging  defendant  with  violating 
the  statute  relating  to  the  hours  of  labor  of  women.  Affirmed, 

The  facta  are  stated  in  the  opinion  of  the  court. 


Messrs.  Clarence  A.  Davis,  Attor- 
ney General,  and  Mason  Wheeler,  As- 
sistant Attorney  General,  for  the 
State: 

The  Female  Labor  I<aw,  being  a 
remedial  statute,  should  be  liberally 
construed. 

Wenham  v.  State,  65  Neb.  S95,  68 
L.RJL  825,  91  N.  W.  421 ;  State  v.  Pax- 
ten  &  G.  Co.  93  Neb.  216.  140  N.  W. 
167;  Muller  v.  Oregon,  208  U.  S.  412, 
62  L  ed.  551,  28  Sup.  Ct  Rep.  824,  13 
Ann.  Cas.  957;  Gran  v.  Houston,  45 
Neb.  813,  64  N.  W.  245. 

A  newspaper  printing  and  publish- 
ing establishment  is  a  mechanical  es- 
tablishment within  the  purview  of  the 
Female  Labor  Law. 

Wenham  v.  State,  supra;  Cowling 
V.  Zenith  Iron  Co.  65  Minn.  263,  33 
L.RA.  608,  60  Am.  St.  Rep.  471,  68 
N.  W.  48;  New  Orleans  v.  Robira,  42 
La.  Ann.  1098,  11  L.R.A.  141,  8  So. 
402;  New  Orleans  v.  Lagman,  43  La. 
Ann.  1180,  10  So.  244;  Engle  v.  Sohn, 
41  Ohio  St.  691,  52  Am.  Rep.  103; 
Press  Printing  Co.  v.  State  Assessors, 
51  N.  J.  L.  75,  16  Atl.  173;  Stete, 
Evening  Journal  Asso.,  Prosecutor,  t. 
State  Assessors,  47  N.  J.  L.  86,  52  Am, 
Rep.  107,  note;  Re  Kenyon,  1  Utah, 
47;  State  v.  Dupre,  42  La.  Ann.  561, 
7  So.  727. 

Mr.  A.  V.  Shotwell  also  for  the 
State. 

Messrs.  Stout,  Rose,  Wells,  &  Mar- 
tin, for  defendant  in  error: 

The  stetute  in  question  is  penal, 
and  should  not  be  extended  by  con- 
struction BO  as  to  apply  to  persons  not 
clearly  within  its  terms. 

Wenham  v.  State,  65  Neb.  395,  58 
LR.A.  825,  91  N.  W.  421;  State  v. 
Stapel,  103  Neb.  136,  170  N.  W.  665; 
Stete  V.  Dailey,  76  Neb.  770,  107  N.  W. 
1094. 

The  business  of  publishing  a  news- 
paper is  not  "mercantile,  mechanical, 
or  manufacturing,"  nor  does  it 
come  within  the  word  "office"  as  used 
in  the  statute. 


25  Cyc.  471;  Graham  v.  Hendricks, 
22  La.  Ann.  523;  Re  San  Gabriel  San- 
atorium Co.  95  Fed.  271;  Re  Cameron 
Town  Mut.  F.  Lightning  &  Wind- 
storm Ins.  Co.  96  Fed.  756;  Re  Wood- 
side  Coal  Co.  106  Fed.  56,  8  N.  B. 
N.  Rep.  336;  Re  White  Ster  Laundry 
Co.  117  Fed.  570;  Re  Pacific  Coast 
Warehouse  Co.  123  Fed.  749;  Garr  v. 
Riley,  198  Mass.  70,  84  N.  E.  426;  Peo- 
ple V.  Federal  Security  Co.  255  III 
561,  99  N.  E.  668;  Re  Mechanical 
Business  Cases,  9  Pa.  Co.  Ct.  1;  Mal- 
linnix  v.  State,  42  Tex.  Crim.  Rep. 
526.  60  S.  W.  768;  Cowling  v.  Zenith 
Iron  Co.  65  Minn.  263,  83  L.R.A  508, 
60  Am.  St.  Rep.  471,  68  N.  W.  48;  Com. 
V.  Arrott  Mills  Co.  145  Fa.  69,  22  AtL 
243;  Stete  v.  Eckendorf,  46  La.  Ann. 
131,  14  So.  518;  People  ex  rel.  Union 
Pacific  Tea  Co.  v.  Roberts,  145  N.  Y. 
376,  40  N.  E.  7;  Ward  v.  Norton,  86 
Kan.  906,  122  Pac.  881;  Re  Wilkes- 
Barre  Light  Co.  224  Fed.  248;  WU- 
liams  V.  Park,  72  N.  H.  305,  64  L.R.A 
33,  66  Atl.  463 ;  People  v.  B.  F.  Stev- 
ens Co.  178  App.  Div.  306,  166  N.  Y. 
Supp.  39;  People  ex  rel.  Empire  State 
Dairy  Co.  v.  Sohmer,  218  N.  Y.  199, 
L.RJL1917A,  48.  112  N.  E.  755;  Stand- 
ard Tailoring  Go.  v.  Louisville.  152 
Ky.  604,  44  LRJ^(N.S.)  303,  153  S. 
W.  764,  Ann.  Cas.  1915B,  220;  Patted 
son  V.  New  Orleans,  47  La.  Ann.  275, 
16  So.  815;  Muir  v.  Samuels,  110  Ky. 
606,  62  S.  W.  481;  Murphy  v.  Bennett, 
11  App.  Div.  298,  42  N.  Y.  Supp.  61; 
Comiskey  v.  Winston,  179  App.  Div. 
261,  166  N.  Y.  Supp.  468;  People  v. 
Horn  Silver  Min.  Co.  105  N.  Y.  76,  11 
N.  E.  155;  Re  Tecopa  Min.  &-  Smelt- 
ing Co.  110  Fed.  120.  3  N.  B.  N.  Rep. 
841;  Hemischel  v.  Texas  Drug  Co.  26 
Tex.  Civ.  App.  1,  61  S.  W.  419;  Cora. 
V.  Keystone  Laundry  Co.  203  Pa.  289, 
52  Atl.  826;  Re  Rheinstrom  &  Sons  Co. 
207  Fed.  118;  Re  Elk  Park  Min.  & 
Mill.  Co.  101  Fed.  422;  Re  Wentworth 
Lunch  Co.  86  C.  C.  A.  393.  159  Fed. 
413;  Re  Capital  Pub.  Co.  3  McArth. 
405;  Press  Printing  Co.  State  Aaaea- 
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ton,  61  N,  J.  L.  75,  16  Atl.  173;  Os- 
wald T.  St.  Paul  Globe  Pub.  Co.  60 
Minn.  82,  61  N.  W.  902;  State,  Even- 
ing Journal  Asso.,  Prosecutor,  v.  State 
Assessors.  47  N.  J.  L.  36,  62  Am.  Rep. 
107,  note. 

liie  statute,  so  far  as  it  applies  to 
emploTment  in  an  office,  is  unconsti- 
tutional, because  the  act  is  broader 
than  its  title. 

Wenham  t.  State.  65  Neb.  394,  58 
LR.A.  825,  91  N.  W.  421 ;  West  Point 
Water  Power  &  Land  Improv.  Co.  v. 
State.  49  Neb.  223,  68  N.  W.  507;  State 
ex  rel.  Graham  v.  Tibbets.  52  Neb. 
228,  66  Am.  St.  Rep.  492,  71  N.  W. 
990;  Webster  v.  Hastings,  59  Neb. 
563,  81  N.  W.  510;  Preston  v.  Stover. 
70  Neb.  632,  97  N.  W.  812;  Platts- 
mouth  V.  Murphy,  74  Neb.  749,  105  N. 
W.  293;  Dinuzzo  v.  State,  85  Neb.  351, 
29  LRA.(N.S.)  417,  123  N.  W.  309; 
State  ex  rel.  School  Dist.  v.  Barton,  91 
Neb.  357,  136  N.  W.  22;  Rushart  v. 
Crippen,  99  Neb.  682,  157  N.  W.  611; 
Johnson  v.  School  Diat  102  Neb.  S47, 
167  N.  W.  210. 

FlansbarK,  J.,  delivered  the 
opinion  of  the  court : 

Defendant,  as  superintendent  of 
employees  of  the  World  Publishing 
Company,  was  charged  with  a  viola- 
tion of  the  statute  prohibiting  the 
employment  of  women  in  "manu- 
facturing, mechanical,  or  mercan- 
tile establishment,"  for  more  than 
nine  hours  a  day  or  in  the  night- 
time  after  10  p.  m.  Laws  1919, 
chap.  190,  title  4,  art  2,  §  5.  The 
complaint  filed  alleged  that  the 
World  Publishing  Company  was  a 
"manufacturing,  mechanical,  or 
mercantile  establishment."  The 
case  was  tried  upon  a  stipulation  of 
facts,  1^  which  it  is  shown  that  the 
said  company  is  a  corporation  en- 
gaged exclusively  in  publishing  and 
printing  a  daily  newspaper,  with 
morning,  evening  and  Sunday  edi- 
tions, and  that  the  corporation  does 
no  job  printing  or  contract  work  of 
any  kind ;  that  eight  women  are  em- 
ployed in  the  mailing  room,  and 
they  fix  the  names  of  subscribers  to 
newspapers  by  means  of  a  device 
which  moistens  a  printed  name  slip, 
detaches  it  from  a  roll,  and  glues  it 
to  the  particular  paper  in  question. 
These  women  were  employed  after 
10  o'clock  P.  M.,  and  before  6  a.  m., 
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which,  if  the  company  is  found  to  be 
within  the  provisions  of  the  act,  is 
a  time  when  such  employment  is 
prohibited.  The  district  court 
found  that  the  company  was  not 
wiUiin  the  act,  and  dismissed  the 
case.  To  this  ruling  the  county  at- 
torney took  exception,  and  now 
presents  here  the  sole  question  of 
whether  or  not  the  newspaper  pub- 
lishing company,  in  this  case,  is  a 
manufacturing  or  mechanical  estab- 
lishment within  the  meaning  of  the 
law. 

The  courts  are  not  in  entire  ac- 
cord on  the  question  of  whether  or 
not  such  a  publishing  company  is  a 
manufacturing  establishment  with- 
in the  commonly  understood  mean- 
ing of  that  term.  In  State  v.  Dupre, 
42  La.  Ann.  561,  7  So.  727,  and  by 
dictum  in  Re  Kenyon,  1  Utah,  47, 
the  view  is  taken  tiiat  a  newspaper 
is  a  manufactured  product  and  the 
publishing  house  a  manufacturing 
establishment.  In  its  literal  sense, 
it  seems  to  us,  the  term  is  hardly 
capable  of  that  interpretation. 
Webster's  New  International  Dic- 
tionary defines  "manufacture"  as 
"the  process  or  operation  of  mak- 
ing wares  or  any  material  products 
by  hand,  by  machinery,  or  by  other 
agency;  often,  such  process  or  op- 
eration carried  on  systematically 
with  division  of  labor  and  with  the 
use  of  machinery." 

The  work  which  characterizes  the 
business  of  publishing  a  newspaper 
is  the  gathering  and  disseminating 
of  news,  the  furnishing  to  subscrib- 
ers of  various  kinds  of  information, 
the  carrying  of  advertisements,  and 
the  writing  of  editorials  and  articles 
on  matters  of  public  interest. 
Machinery  and  mechanical  labor  are 
indispensable,  but  are  only  inciden- 
tal to  the  carrying  on  of  the  main 
purpose  of  the  business.  A  news- 
paper is  the  product  of  intellectual 
effort,  not  of  mechanical  labor. 
That  such  business  is  not  manufac- 
turing is  supported  by  the  following 
decisions:  Oswald  v.  St.  Paul  Globe 
Pub.  Co.  60  Minn.  82,  61  N.  W.  902; 
Re  Capital  Pub.  Co.  3  MacArth. 
405;  State,  Evening  Journal  Asso., 
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Prosecutor,  v.  State  Assessors,  47  N. 
J.  L.  36,  52  Am.  Rep.  107,  note; 
Press  Printing  Co.  v.  State  Asses- 
sors, 51  N.  J.  L.  75,  16  Atl.  178. 

In  the  case  of  State,  Evening 
Journal  Asso.,  Prosecutor,  v.  State 
Assessors,  supra,  the  court  said 
(page  41  of  47  N.  J.  L.,  52  Am.  Rep. 
107,  note) :  "It  is  true  that  in  the 
production  of  his  papers,  which  he 
sells,  he  employs  manual  labor  and 
mechanical  skill.  But  so  does  the 
sculptor  who  produces,  as  the  result 
of  his  handiwork  and  genius,  the 
statue ;  so  does  the  painter  who  ex- 
ecutes his  painting  with  his  palette 
and  his  brush;  so  does  the  lawyer 
who  prepares  his  brief,  or  the  au- 
thor who  writes  a  book.  But  neither 
the  sculptor  nor  the  painter  is 
classified  as  a  manufacturer  by  rea- 
son of  his  works;  nor  would  the 
lawyer  or  the  author  be  regarded 
as  a  manufacturer,  though  they  em- 
ployed a  printer — the  former  to 
print  his  brief,  and  the  latter  his 
book.  In  the  ordinary  and  general 
use  of  the  word  'manufacturer,'  the 
publishing  of  a  newspaper  does  not 
come  within  the  popular  meaning  of 
the  term.  As  was  said  by  the  court 
in  the  case  .  .  .  [Re  Capital  Pub. 
Co.  3  MacArth.  (D.  G.)  405] :  'No 
definition  of  the  word  "manufactur- 
er" has  ever  included  the  publisher 
of  a  newspaper,  and  the  common 
understanding  of  mankind  excludes 
it.  .  .  .  It  gives  employment  to 
printing  presses,  types,  and  editors, 
and  yet,  in  the  whole  history  of 
newspapers  from  the  close  of  the 
seventeenth  century,  this  word 
"manufacturer"  has  never  been  ap- 
plied to  them  or  appropriated  by 
them  in  the  whole  range  of  English 
literature.' " 

A  newspaper  publishing  house 
not  being,  then,  a  manufacturing 
establishment,  can  it  be  said  to  be  a 
mechanical  establishment,  within 
the  purview  of  the  law? 

The  definition  of  mechanical,  as 
given  by  Webster's  New  Interna- 
tional Dictionary  is:  "(1)  Of,  per- 
taining to,  or  concerned  with, 
n>«nual  labor;  engaged  in  manu^ 


labor;  of  the  artisan  class.  (2)  Of, 
pertaining  to,  or  concerned  with, 
machinery  or  mechanism;  made  or 
formed  by  a  machine  or  with  tools." 

The  statute  is  not  directed  spe- 
cifically at  mechanical  labor  wherev- 
er the  same  may  be  performed,  but 
at  all  labor  performed  by  women  in 
those  institutions  only  which  are  to 
be  classed  as  mechanical  establish- 
ments. For  the  general  purpose  of 
the  law,  it  was  evidently  deemed 
best  by  the  lawmakers  to  describe 
in  what  establishments  female  la- 
bor should  be  regulated,  rather  than 
to  attempt  to  regulate  certain  kinds 
of  labor  in  all  establishments.  Al- 
most all  business  establishments 
employ  some  mechanical  element  in 
their  operations.  The  mere  fact 
that  nuichinery  or  mechanical  appli- 
ances, or  mechanical  or  manual 
labor,  is  used,  or  found  to  be  em- 
ployed, does  not  necessarily  char- 
acterize the  establishment  as  a 
mechanical  establishment.  It  seems 
to  us  that,  before  the  establishment 
can  be  said  to  be  a  mechanical  es- 
tablishment, the  mechanical  element 
must  predominate.  In  such  opera^ 
tions  as  mining,  or  in  waterworks, 
where  water  is  pumped  and  distrib- 
uted to  consumers,  or  in  laundries 
or  repair  shops,  the  mechimical  el- 
ement clearly  does  predominate,  and 
the  products  of  those  enterprises 
can  be  readily  said  to  be  the  prod- 
ucts of  mechanical  effort.  Such 
enterprises,  though  not  manufactur- 
ing, would  clearly  be  mechanical  in 
their  nature.  Cowling  v.  Zenith 
Iron  Co.  65  Minn.  263,  S3  L.B.A. 
608,  60  Am.  St.  Rep.  471,  68  N.  W. 
48;  Ward  v.  Norton,  86  Kan.  906, 
122  Pac.  881. 

On  the  other  hand,  in  Mullinnix 
v.  State,  42  Tex.  Crim.  Rep.  526, 
527,  60  S.  W.  768,  the  court  held 
that  the  business  of  photography  ia 
not  mechanical,  the  court  saying: 
"In  our  opinion,  this  clause  of  the 
Constitution  does  not  embrace  the 
calling  of  a  photographer  or  artist, 
but  more  properly  refers  to  mechan- 
ics; that  is,  builders  and  carpenters. 
True,  a  photographer  may  ao  boom 
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wo^  with  tools  of  a  mechanical 
chi^cter;  that  is,  his  business  may 
be  partly  mechanical.  In  its  broad- 
est sense,  a  mechanic  is  anyone  who 
it  a  Bkilled  worker  with  tools;  but 
m  may  have  a  business  which  is 
partly  mechanical,  such  as  a  farmer, 
a  surgeon,  or  an  artist,  and  the  like, 
and  not  be  a  mechanic." 

In  the  case  of  New  Orleans  v. 
Robira,  42  La.  Ann.  1098,  11 
LR.A.  141,  8  So.  402,  the  court  said 
that  photography  was  not  a  mechan- 
ical pursuit,  since  the  mind  of  the 
party  engaged  in  the  business  was 
chiefly  concerned,  the  hands  and 
body  being  less  so. 

What  has  been  said  with  regard 
to  manufacturing  has  also  some 
bearing  in  the  interpretation  of  the 
word  "mechanical,"  as  applied  to  ea- 


Haat«r  and 
«  e  rva  n  t— lio  nrm 

of  laboi-— 


tablishments.  A  newspaper  cannot 
be  said  to  be  the 
product  of  mechan- 
ical effort,  any  more 
than  it  can  be  said 
to  be  a  manufac- 
tured article ;  nor  can  it  be  said  that 
a  newspaper  publishing  house,  tak- 
en as  an  entirety,  is  a  mechanical 
establishment  within,  the  meaning 
of  the  law. 

It  is  our  opinion,  therefore,  that 
a  newspaper  publishing  house,  such 
as  the  one  here  before  us,  is  not  one 
of  the  institutions  where  the  legis^ 
lature  intended  to  regulate  the 
hours  of  employment  of  women. 

The  exception  taken  by  the  coun- 
ty attorney  to  the  ruling  of  the  Dis- 
trict Court  is,  therefore,  overruled. 

Rose,  J.,  not  sitting. 


What  employ  era  are  within 

L  In  general,  687. 
n.  Particular  atatntes: 

a.  Manafacturinff  And  mechanical 

establishments,  538. 

b.  Factories  and  workshops,  539. 

c  Mercantile  establishments  and 
shops,  642. 

d.  Public  institDtiotts,  643. 

e.  Public  irorkB,  644. 

f.  Common  carriers,  646. 

g.  Miac^neooB,  646. 

I.  In  general. 

In  determining  what  employers  are 
within  the  meaning  of  statutes  regu- 
lating hours  of  labor,  it  has  been  said 
that  the  statutes  should  be  "read  in 
the  light  of  the  general  purpose  of  the 
legislature  in  enacting'*  them.  Com. 
v.  Hiley  (1912)  210  Mass.  387,  97  N,  E. 
367,  Ann.  Cas.  1912D,  388,  affirmed  in 
{1914)  232  U.  S.  671,  58  L.  ed.  788,  34 
Sup.  01  Rep.  469.  And,  of  course,  the 
I^slative  intent  must  be  determined, 
and,  when  determined,  is  controlling. 
See  State  v.  Pacific  American  Fish- 
eries (1913)  73  Wash.  37,  131  Pac.  452, 
affirmed  on  rehearing  in  banc  in 
(1913)  76  Wash.  699, 136  Pac.  363,  and 
Wiilraden  Urban  Council  v.  Morgan 
[1916]  1  K.  B.  (Eng.)  349,  [1914]  W. 
N.  464,  84  L.  J.  K.  B.  N.  S.  373.  112  L. 


'*liom  of  labor"  statutes. 

T.  N.  S.  423,  79  J.  P.  166,  13  L.  G.  R. 
890,  69  Sol.  Jo.  148,  31  Thnes  L.  R.  93. 
And  see  People  v.  Transit  Develop- 
ment Co.  (1917)  178  App.  Div.  288,  165 
N.  Y.  Supp.  114,  wherein  the  court 
quoted  with  approval  Schappv.  Bloom- 
er (1905)  181  N.  Y,  125,  73  N.  E.  568, 
18  Am.  Neg.  Rep.  186,  to  the  effect 
that,  in  construing  statutes  regulating 
hours  of  labor,  the  courts  should  en- 
deavor to  ascertain  their  fair  and  rea- 
sonable meaning  so  as  to  avoid  any 
construction  which  would  either  ex- 
tend or  limit  the  provisions  beyond 
that  which  was  evidently  intended. 

So,  it  has  been  said  that  whether  or 
not  a  particular  corporation  is  an  em- 
ployer within  the  meaning  of  a  statute 
relating  to  hours  of  labor  depends  up- 
on what  it  does,  and  not  upon  the  pur* 
pose  declared  by  its  charter,  or  how 
the  state  of  incorporation  considers  it. 
United  States  v.  Brooklyn  Easterk 
DisT.  Terminal  (reported  herewith) 
ante,  527. 

It  has  been  held  that  a  corporation 
cannot  claim  exemption  from  the  crim- 
inal provisions  of  an  hours  of  labor 
law,  on  the  ground  that,  as  such,  it  is 
incapable  of  entertaining  a  criminal 
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intent  as  required  by  the  statute. 
United  States  v.  John  Kelso  Ck>.  (1898) 
86  Fed.  304.  The  Court  said :  "It  will 
be  observed  that,  by  the  express  lan- 
guage of  this  statute,  there  must  be 
an  intentional  violation  of  its  provi- 
sions in  order  to  constitute  the  o£Fen8e 
which  the  statute  defines.  In  view  of 
this  express  declaration,  it  is  claimed 
in  behalf  of  defendant  that  the  act  is 
not  applicable  to  corporations,  because 
it  is  not  possible  for  a  corporation  to 
commit  the  crime  described  in  the 
statute.  The  argument  advanced  to 
sustain  this  position  is,  in  substance, 
this:  That  a  corporation  is  only  an 
artificial  creation,  without  animate 
body  or  mind,  and  therefore,  from  Its 
very  nature.  Incapable  of  entertaining 
the  specific  intention  which,  by  the 
statutie,  is  made  an  essential  element 
of  the  crime  therein  defined.  .  .  . 
In  a  general  sense,  it  may  be  said  that 
no  crime  can  be  committed  without  a 
joint  operation  of  act  and  intention. 
In  many  crimes,  however,  the  only  in- 
tention required  is  an  intention  to  do 
the  prohibited  act — ^that  is  to  say,  the 
crime  is  complete  when  the  prohibited 
act  has  been  intentionally  done;  and 
the  more  recent  and  better-considered 
cases  hold  that  a  corporation  may  be 
charged  with  an  offense  which  only  in- 
volves this  kind  of  intention,  and  may 
be  properly  convicted  when,  in  its  cor- 
porate capacity,  and  by  direction  of 
those  controlling  its  corporate  action, 
it  does  the  prohibited  act.  ...  Of 
course,  there  are  certain  crimes  of 
which  a  corporation  cannot  be  guilty; 
as,  for  instance,  bigamy,  perjury,  rape, 
murder,  and  other  offenses,  which  will 
readily  suggest  themselves  to  the 
mind.  Crimes  like  these  just  men- 
tioned can  only  be  committed  by  natu- 
ral persons,  and  statutes  in  relation 
thereto  are,  for  this  reason,  never  con- 
strued as  referring  to  corporations; 
but  when  a  statute  in  general  terms 
prohibits  the  doing  of  an  act  which 
can  be  performed  by  a  corporation, 
and  does  not  expressly  exempt  corpo- 
rations from  its  pro^slons,  there  is 
no  reason  why  such  statute  should  be 
construed  as  not  applying  to  them, 
when  the  punishment  provided  for  its 
infraction  is  one  that  can  be  inflicted 


upon  a  corporation — as,  for  insiaiice, 
a  fine.   In  the  act  of  Congress  now 
under  consideration.  It  is  made  an  of- 
fense for  any  contractor  or  subcon- 
tractor whose  duty  it  shall  be  to  em- 
ploy, direct,  or  control  any  laborer 
employed  upon  any  of  the  public  works  I 
of  the  United  States,  to  require,  or  per-  I 
mit  such  laborer  to  work  more  than 
eight  hours  In  any  calendar  day.  A 
corporation  may  be  a  contractor  or 
subcontractor  in  carrying  on  public 
works  of  the  United  States,  and  as 
such  it  has  the  power  or  capacity  to 
violate  this  provision  of  the  law.  Cor-  i 
porations  are,  therefore,  within  the 
letter,  and,  as  it  Is  as  much  against 
the  policy  of  the  law  for  a  corporation 
to  folate  these  provisions  as  for  a 
natural  person  so  to  do,  they  are  also 
within  the  spirit  of  this  statute ;  and 
no  reason  is  perceived  why  a  corpora- 
tion which  does  the  prohibited  act 
should  be  exempt  from  the  punishment  . 
prescribed  therefor.  If  the  law  should 
receive  the  construction  contended  for 
by  the  defendant,  the  result  would  be 
that  a  corporation,  in  contracting  for 
the  doing  of  any  public  work,  vould 
be  given  a  privilege  denied  to  a  natu- 
ral person.  Such  an  intention  should  j 
not  be  imputed  to  Congress,  unless  its 
language  will  admit  of  no  other  inter* 
pretation." 

II.  Parttcular  aUttutea, 

a.  ManufaetuHng  and  m«eIumUM  ea- 

tdblishmenta. 

As  to  who  is  a  manufacturer  within 
meaning  of  tax  exemption  provisions,  . 
see  annotation  following  Louisville  v. 
J.  Zinmeister  &  Sons,  10  A.L.R.  1273. 

It  has  been  held  that  whether  or  not 
8  particular  person  or  corporation  en- 
gaged in  manufacturing  is  within  the  i 
purview  of  a  statute  prohibiting  man- 
ufacturers  from  working  employees  j 
more  than  ten  hours  a  day  must  be  de- 
termined by  the  facts  of  the  casea  as 
they  arise.    State  v.  J.  J.  Newman 
Lumber  Co.  (1912)  103  Miss.  263,  45 
L.R.A.(N.S.)  858.  60  So.  216,  on  sag-  ' 
gdstlon  of  error  from  (1912)  102  Miss. 
802,  45  L.R.A.(N.S.)  851,  59  So.  923.  i 

And  in  Massachusetts  it  has  been 
held  that  a  statute  regulating*  the 
hours  of  labor  of  women  and  cliitdreik 
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in  manufacturing  a;nd  mechanical  ea- 

tabliahments,  and  requiring  the  post- 
ing of  notices  of  working  hours, 
applies  to  all  manufacturing  and 
mechanical  establishments  which  reg- 
uiarl7  and  permanently  employ  women 
and  children  for  full  working  day,  or 
for  any  substantial  number  of  hours 
daily.  Com.  t.  Riley  (1912)  210  Mass. 

387,  97  N.  E.  367,  Ann.  Cas.  1912D, 

388,  affirmed  in  (1914)  232  V.  S.  671, 
58  L.  ed.  -788,  34  Sup.  Ct  Rep.  469, 
holding  that  notices  need  not  be  post- 
ed where  there  is  practically  no  per- 
manent employment. 

And  in  State  v.  J.  J.  Newman  Lum- 
ber Co.  (Mias.)  supra.  It  was  held  that 
a  Mississippi  statute,  prohibiting  per- 
sons engaged  in  manufacturing  and 
repairing  from  working  their  em- 
ployees more  than  ten  hours  per  day, 
was  limited  to  concerns  having  an  or- 
ganized force  of  laborers  working 
with  machinery  to  produce  from  raw 
materials  the  finished  product. 

The  case  of  State  t.  Cbounse  (rft- 
ported  herewith)  ante,  ^3,  seems  to 
-IiBTe  been  the  only  one  to  have  passed 
apon  the  question  whether  or  not  a 
newspaper  publishing  company,  en- 
Sa^ed  exclusively  in  printing  and  pub- 
lishing a  daily  newspaper,  is  a  manu- 
facturing or  mechanical  establishment 
within  the  meaning  of  a  statute  regu- 
lating Uie  hours  of  labor  for  women 
in  such  establishments.   And  the  de- 
cision to  the  effect  that  the  statute 
does  not  apply  to  such  a  company  is 
of  especial   importance,   since  the 
court,  in  reaching  it,  expressly  states 
that  the  test  is  whether  or  not  the 
mechanical  element  predominates  in 
the  particular  enterprise  under  con- 
sideration, and  that  the  mere  fact  that 
machinery  or  mechanical  appliances 
are  used  does  not  necessarily  charac- 
terize an  establishment  as  a  mechani- 
cal one. 

In  State  v.  Pacific  American  Fish- 
cries  (1913)  73  Wash.  37, 131  Pac.  452, 
affirmed  on  rehearing  in  banc  in 
(1913)  76  Wash.  699,  136  Pac.  363,  in 
constrains  ft  statute  entitled,  "An  Act 
to  Regulate  and  Limit  the  Hours  of 
Employment  of  Females  in  Any  Me- 
chanical or  Mercantile  Establishment, 
Except  Establishments  Engaged  in 


Canning  Perishable  Articles,"  and 
which  provided  that  the  provisions  of 
the  act  "shall  not  apply  to  nor  affect 
females  employed  in  canning  fish,"  it 
was  held  that  an  establishment  en- 
gaged in  canning  fish  was  not  exempt 
as  to  females  not  actually  employed  in 
canning  fish,  but  rather  engaged  in  in- 
dependent work  in  the  establishment, 
such  as  lacquering  the  cans  after  they 
had  been  filled,  cooked,  and  sealed, 
which  lacquering  process  was  for  the 
purpose  of  preserving  the  cans  from 
leaks,  and  which  in  fact  was  not  done 
until  some  considerable  time  after  the 
actual  canning  was  completed. 

And  one  operating  a  cottonseed'Oil 
mill  engaged  in  separating  cottonseed 
into  its  component  parts,  and  giving 
to  those  parts  new  forms  which  render 
them  suitable  for  new  uses,  was  held 
in  Buckeye  Cotton  Oil  Co.  v.  State 
(1912)  103  Mias.  767,  60  So.  775,  to  be 
engaged  "in  manufacturing,"  within 
the  meaning  of  a  Mississippi  statute 
making  it  unlawful  for'  any  person, 
firm,  or  corporation  engaged  in  manu- 
facturing to  work  employees  more 
than  ten  hours  per  day. 

And  a  shop  kept  by  a  woman  on  the 
second  floor  of  her  dwelling,  in  which 
from  five  to  ten  girls  are  employed  in 
making  dresses,  has  been  held  to 
be  a  "manufacturing  establishment" 
within  the  meaning  of  a  statute  for- 
bidding the  employment  of  females  in 
such  establishments  more  than  eight 
hours  per  day.  Hotchkiss  v.  District 
of  Columbia  (1915)  44  App.  D.  C.  73, 
L.R.A.1917G,  922,  Ann.  Cas.  1918D, 
683. 

h.  Fadortea  and  worhOiops. 

In  People  v.  Transit  Development 
Co.  (1917)  178  App.  Div.  288, 165  N.  Y. 
Supp.  114,  construing  the  New  York 
Labor  law,  which  regulates  the  hours 
of  rest  in  factories,  and  defines  a 
"factory"  as  including  any  "mill, 
workshop,  or  other  manufacturing  or 
business  establishment,  and  all  build- 
ings, sheds,  structures,  or  other  places 
used  in  connection  therewith,  where 
one  or  more  persons  are  employed  at 
labor,"  except  "power  houses,  gener- 
ating plants,"  etc.,  it  was  held  that  a 
subsidiary  corporation   of  a  rapid 
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transit  company,  engaged  in  generat- 
ing and  supplying  electricity  for  oper- 
ation of  street  cars,  etc.,  was,  as  re- 
gards a  machine  shop  and  repair  room 
which  it  maintained  in  the  basement 
of  Its  power  house,  engaged  in  carry- 
ing  on  a  factory  within  the  meaning 
of  the  act  The  machine  shop  in  ques- 
tion was  operated  by  power,  and  fur- 
nished employment  for  four  or  five 
machinists  and  their  helpers,  who 
were  engaged  in  making  small  parts, 
and  repairing,  assembling,  and  adjust- 
ing broken  machines,  etc. 

On  the  other  hand,  in  People  v.  R.  P. 
Stevens  Co.  (1917)  178  App.  Div.  306, 
165  N.  Y.  Supp.  S9,  appeal  dismissed 
in  (1917)  221  N.  Y.  622, 117  N.  E.  1079, 
which  has  reargument  denied  in 
(1917)  221  N.  Y.  667,  117  N.  E.  1080, 
it  was  held  that  an  establishment  for 
the  pasteurizing  and  bottling  of  milk 
was  not  a  "factory,"  within  the  mean- 
ing of  that  term  as  defined  in  the  New 
York  Factory  Law. 

A  considerable  number  of  cases 
have  interpreted  the  terms  "factory" 
and  "workshop,"  as  used  in  the  vari- 
ous English  factory  and  workshop 
acts.  Such  cases  as  have  involved  the 
provisions  relating  to  hours  of  labor 
follow: 

Thus,  under  the  earlier  statutes, 
which  defined  a  "factory*'  as  meaning 
all  buildings  and  premises  wherein 
steam,  water,  or  other  mechanical 
power  shall  be  used  to  move  or  work 
any  machinery  employed  in  preparing, 
manufacturing,  or  finishing,  or  in  any 
process  Incident  to  the  manufacture  of 
cotton,  articles  of  metal  not  being 
machinery,  either  separately,  or  mixed 
together  with  any  other  material,  or 
any  fabric  made  thereof,  excepting 
parts  of  factories  used  solely  for  the 
manufacture  of  goods  made  entirely 
of  any  other  material  thari  those 
enumerated,  etc.,  it  has  been  held  that 
an  establishment  using  steam  power, 
where  braces  and  girths  were  manu- 
factured from  webbing  and  leather, 
was  a  "factory,"  and  that  the  act  ap- 
plied to  a  room  in  which  there  was  no 
machinery,  but  in  which  a  child  was 
employed  in  pricking  pieces  of  leather 
with  an  awl  to  be  used  as  part  of  the 
articles  manufactured  in  the  building. 


Taylor  v.  Hickes  (1862)  31  L.  J.  Mag. 
Cas.  N.  S.  242,  12  C.  B.  N.  S.  152,  142 
Eng.  Reprint,  1100,  6  L.  T.  N.  S.  784, 9 
Jur.  N.  S.  21.  A  similar  conclusion 
was  reached  in  Haydon  v.  Taylor 
(1863)  33  L.  J.  Mag.  Cas.  N.  S.  SO, 
4  Best  &  S.  619,  122  Eng.  Reprint, 
554,  9  L.  T.  N.  S.  882,  12  Week.  Rep. 
103,  in  respect  to  a  place  where  thread 
was  wound  on  spools  by  machinery; 
in  Whymper  v.  Harney  (1865)  34  L.  J. 
Mag.  Cas.  N.  S.  113, 18  C.  B.  N.  S.  243, 
144  Eng.  Reprint,  436,  11  L.  T.  N.  S. 
711,  11  Jur.  N.  S.  269,  13  Week.  Rep. 
440,  where  steam  power  was  used  t» 
operate  machinery  for  the  winding  or 
weaving  of  cotton  thread  over  strips 
of  steel,  which  were  used  in  making 
"crinoline  skirts;"  and  in  Palmer's 
Shipbuilding  &  Iron  Co.  v.  Chaytor 
(1869)  L.  R.  4  Q.  B.  (Eng.)  209,  10 
Best  &  S.  177,  38  L.  J.  Mag.  Cas.  N.  S. 
63,  19  L.  T.  N.  S.  638,  17  Week.  Rep. 
401,  to  a  department  of  a  works  com- 
prising blast  furnaces,  iron  rolling 
mills,  engine  building,  and  Iron  ship- 
building, in  which  steam  machinery 
was  used  for  cutting  and  shaping  iron 
plates,  and  in  which  iron  rivets  were 
heated,  both  being  used  in  the  depart- 
ment. 

And  under  the  English  Factory  and 
Workshop  Act  of  1878,  which  defined 
a  "textile  factory"  in  language  similar 
to  that  used  in  the  earlier  acts,  it  has 
been  held  that  premises  in  which  the 
business,  of  "hooking,  lapping,  making 
up,  and  packing  of  cloth  for  exporta- 
tion" was  carried  on  was  a  "factory" 
within  the  meaning  of  the  act.  Rogers 
V.  Manchester  Packing  Co.  [1898]  1 
Q.  B.  (Eng.)  844,  67  L.  J.  Q.  B.  N.  S. 
310,  78  L.  T.  N.  S.  17,  62  J.  P.  166,  46 
Week.  Rep.  850,  14  Times  L.  R.  196, 
18  Cox,  C.  C.  698. 

But  construing  the  provision  of  the 
Act  of  1878,  which  defines  a  "nontex- 
tUe  factory"  as  any  premises,  etc 
wherein  any  manual  labor  is  exercised 
by  way  of  trade,  or  for  purposes  of 
gain  in  or  incidental  to  the  making  of 
any  article  or  part  thereof,  or  the  al- 
tering, repairing,  or  finishing  of  any 
article,  or  adapting  an  article  for  sale 
by  the  use  of  steam,  water,  or  mechan- 
ical power,  it  has  been  held  that  prem- 
ises used  solely  by  wholesale  and 
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retail  beer  dealers  for  the  washing 
of  bottles  by  motor-driven  rotary 
bniflhes.  and  the  bottling  of  beer  by 
hand,  are  not  a  **factory.'*  Law  v. 
Graham  [1901]  2  K.  B.  (Eng.)  327,  70 
L  J.  K.  B.  N.  S.  608,  84  L.  T.  N.  S.  699, 
65  J.  P.  601,  49  Week.  Rep.  622,  17 
Times  L.  R.  474,  19  Cox.  C.  C.  725. 
And  that  the  portion  of  statutory  defi- 
nition of  "nontextile  factory"  which 
expressly  refers  to  such  laundries  as 
are  carried  on  by  way  of  trade,  or  for 
tiie  purpose  of  gain,  does  not  apply  to 
a  hotel  laundry  used  for  the  washing 
of  hotel  linen  or  the  clothing  of  visit- 
ors, see  Caledonian  R.  Co.  v.  Paterson 
(2898)  1  Fraser  (Jus.  Gas.)  24,  2 
Adam,  620.  36  Scot.  L.  R.  60,  6  Scot. 
L.  T.  194.  as  set  out  in  14  I^aws  of 
England  (Halsbury)  p.  437. 

And  in  James  Keith  v.  Eirkwood 
[1914]  S.  C.  (J.)  150,  51  Scot  U  R. 
664,  7  Adam,  472,  where  the  first  floor 
of  premises  occupied  by  a  firm  of 
wliolesale  and  retail  grocers,  wine 
merchants,  and  Italian  warehousemen, 
contained  a  portable  bottle-filling  ma- 
chine used  for  bottling  beer,  and  the 
ground  floor  another  machine  used  for 
washing  bottles,  both  of  which  were 
operated  by  electricity,  it  was  held, 
first,  that  the  premises  on  the  first 
floor  were  not  a  "nontextile  factory" 
in  respect  that  the  process  of  bottling 
beer  was  neither  an  "adapting  for  sale 
of  any  article,"  nor  a  **manufacturing 
process;"   and,   secondly,   that  the 
premises  on  the  ground  floor  were  not 
"bottle-washing  works,"  since  the  bo1> 
tie  washing  was  merely  Incidental  to 
the  firm's  proper  business,  the  acts 
under  construction  expressly  applying 
to  "manufacturing  process"  and  "bot- 
tle-washing works"  carried  on  with 
the  aid  of  mechanical  power.  And 
that  where  a  building  is  occupied  by 
a  tenant  who  used  the  ground  floor  as 
a  shop,  the  first  floor  partly  as  a  shop 
and  stock  rocmi,  and  partly  as  a  mil- 
linery room  for  the  trimming  of  hats, 
no  mechanical  power  being  used,  the 
second  floor  as  a  factory  for  dressmak- 
ing, and  the  third  floor  as  a  storeroom, 
the  millinery  room  is  not  a  factory,  or 
part  of  a  factory,  within  the  English 
Factozy  and  Workshop  Act  of  1901, 


see  Vines  v.  Inglis  [1916]  S.  0.  (J.)  18, 
52  Scot  L.  R.  43. 

On  the  other  hand,  however,  it  was 
held  in  Hoare  v.  Truman  [1902]  71 
L.  J.  K.  B.  N.  S.  (Eng.)  380,  86  L.  T. 
N.  S.  417,  66  J.  P.  842,  60  Week.  Rep. 
896,  18  Times  L.  R.  349,  20  Cox.  C.  C. 
174,  that  premises  used  for  the  pur- 
pose of  aSrating  and  bottling  beer,  the 
aerating  being  done  by  motor  power 
and  the  bottling  by  hand,  was  a  "non- 
textile  factory,"  the  court  being  of  the 
opinion  that  the  mixing  of  the  car- 
bonic acid  gas  and  beer  by  mechanical 
power  was  adapting  it  for  sale  within 
the  meaning  of  the  act  And  that  to 
use  a  grindstone  driven  by  mechanical 
power  in  a  stone-dressing  yard  for 
sharpening  the  tools  of  worlunen  em- 
ployed in  the  yard  is  a  process  "in  aid 
of"  the  process  of  stone  dressing,  see 
Petrie  v.  Weir  [1900]  2  F.  (Ct.  Sess.) 
1041.  37  Scot.  L.  R.  796,  8  Scot.  L.  T. 
75,  as  set  out  in  14  Laws  of  England 
(Halsbury)  p.  437. 

And  under  the  Act  of  1878,  which 
defines  a  "workshop"  as  any  premises, 
room,  or  place,  not  being  a  factory, 
within  which,  or  within  the  close  or 
curtilage  or  precincts  of  which  prem- 
ises, any  manual  labor  is  exercised  by 
way  of  trade,  or  for  purposes  of  gain 
In  or  incidental  to  the  making  of  any 
article  or  part  thereof,  the  altering, 
repairing,  ornamenting,  or  finishing  of 
any  article,  or  the  adapting  for  sale 
of  any  article,  and  to  which,  or  over 
which,  premises,  room,  or  place  the 
employer  of  the  persons  working 
therein  has  the  right  of  access  or  con- 
^1 — ^It  has  been  held  that  premises 
used  in  the  daytime  as  a  retail  candy 
store,  and  at  night  for  the  packing  of 
the  candy  in  ornamental  boxes  for 
sale  is  a  "workshop."  Fullers  v. 
Squire  [1901]  2  K.  B.  (Eng.)  209,  70 
L.  J.  K.  B.  N.  S.  689,  86  L.  T.  N.  S.  249, 
66  J.  P.  660,  49  Week.  Rep.  683. 

But  in  order  that  any  particular 
work  may  come  within  the  term  "fac- 
tory," as  used  in  the  English  Acts 
regulating  the  hours  of  labor  in  fac- 
tories, it  must  be  carried  on  in  some 
particular  place  or  premises.  See  14 
Laws  of  England  (Halsbury)  p.  443, 
citing,  to  this  effect,  George  v.  Mac- 
donald  [1901]  4  F.  (Ct  Sesa.)  190,  39 
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Scot.  L.  R.  136,  9  Scot  L.  T.  267,  which 
held  that  a  traction  engine  hauling  a 
threshing  machine  was  not  a  factory 

while  in  transit. 

c.  MercantOe  eatabHshmenta  and  ahopa. 

In  People  v.  Luna  Amusement  Co. 
(1917)  178  App.  Div.  797,  165  N.  Y. 
Supp.  832,  it  was  held  that  a  booth  6 
feet  square,  and  maintained  for  the 
purpose  of  selling  chewing  gum,  was 
a  "mercantile  establishment"  within 
the  meaning  of  the  New  York  Labor 
Law  which  regulates  hours  of  labor* 
and  defines  a  mercantile  establishment 
as  "any  place  where  goods,  wares,  and 
merchandise  are  offered  for  sale." 
This  was  upon  the  theory  that  chew- 
ing gum  is  a  subject  of  manufacture 
and  sale*  and  that  the  dimensions  of 
the  shop  and  the  magnitude  of  the 
sales  cannot  determine  whether  an 
establishment  is  within  or  without  the 
statute.  And  in  People  v.  Louis  K. 
Liggett  Co.  (1918)  184  App.  Div.  937, 
171  N.  Y.  Supp.  44,  affirmed  without 
opinion  in  (1919)  227  N.  Y.  617,  125 
N.  E.  922,  it  was  held  that  the  same 
provisions  construed  in  the  preceding 
case  controlled  the  hours  of  labor  of 
a  female  employed  in  a  pharmacy  in 
selling  razor  blades. 

So,  in  Com.  v.  John  T.  Connor  Co. 
(1916)  222  Mass.  299,  L.R.A.1916B, 
1236,  110  N.  E.  301,  Ann.  Cas.  1918C, 
337,  a  company  operating  a  grocery 
store,  which  employed  a  woman  cash- 
ier whose  duty  it  was  to  receive  pay 
from  customers  and  incidentally  to  do 
some  bookkeeping  for  more  than  ten 
hours  per  day,  was  held  amenable  to 
a  statute  providing  that  no  woman 
shall  be  employed  in  laboring  in  any 
mercantile,  etc.,  establishment  more 
than  a  certain  number  of  hours  per 
'  day*  the  court  ruling  that  the  store 
was  a  mercantile  establishment,  and 
the  fact  that  the  statute  also  expressly 
named  telegraph  and  telephone  oper- 
ators as  within  its  inhibition  indicated 
that  a  liberal  meaning  should  be  at- 
tached to  the  phrase  "employed  in 
laboring." 

But  in  Hotchkiss  v.  District  of 
Columbia  (1915)  44  App.  D.  C,  73, 
L.R.A.1917C,  922,  Ann.  Cas.  1918D, 
683*  it  was  held  liiat  one  maintaining 


in  her  dressmaking  shop  goods  aad 
trimmings  for  the  accommodation  of 
customers*  which  are  sold  only  for 
gowns  to  be  made  on  the  premises, 
was  not  within  a  statute  forbidding 
the  employment  of  females  in  "mer- 
cantile establishments,"  more  than 
eight  hours  per  day. 

The  English  Shop  Hours  Act  of  1832 
provided  that  no  young  person  should 
be  employed  "in  or  about  a  shop"  over 
a  certain  number  of  hours  per  week* 
and  that,  unless  the  context  of  the  act 
"otherwise  requires,"  the  word  "  'shop' 
means  retail  and  wholesale  shops, 
markets*  stalls,  and  warehouses  in 
which  assistants  are  employed  for 
hire,   and  includes  licensed  public 
houses  and  refreshment  houses  of  any 
kind."    The  courts  in  a  number  of 
cases  have  had  occasion  to  determine 
what  constitutes  a  "shop"  within  the 
meaning  of  this  act.  Thus,  in  Collman 
V.  Roberts  [1896]  1  Q.  B.  (Eng.)  457, 
65  L.  J.  Mag.  Cas.  N.  S.  63,  74  L.  T. 
N.  S.  198,  60  J.  P.  184,  44  Week.  Rep. 
445*  18  Cox,  C.  C.  273*  it  was  held  that 
a  news  shop  which  employed  a  boy  for 
a  greater  number  of  hours  than  the 
statute  permitted  was  a  "shop"  under 
the  act,  although  part  of  the  boy's 
work  consisted  in  fetching  newspapers 
and  delivering  them  outside  the  shop 
to  customers,  the  court  being  of  the 
opinion  that  such  outside  Vioik  was 
"in  or  about"  the  shop.   So,  in  W.  H. 
Smith  &  Son  v.  Eyle  [1902]  1  E.  B. 
(Eng.)  286.  71  L.  J.  K  B.  N.  S.  16,  85 
L.  T.  N.  S.  428,  18  Times  L.  R.  32,  66 
J.  P.  101,  the  court  was  of  the  opinion  ■ 
that  a  bookstall  at  a  railway  station 
was  a  "shop,"  within  the  meaning  of 
the  hours  of  labor  provisions  of  the 
act.  And  in  Savoy  Hotel  Co.,  v.  London 
County  Council  [1900]  1  Q.  B.  (Eng.) 
666*  69  L.  J.  Q.  B.  N.  S.  274,  82  L.  T. 
N.  S.  56,  64  J.  P.  262,  49  Week.  Rep. 
351,  16  Times  L.  R.  148,  it  was  held 
that  a  building  used  solely  as  a  public 
hotel  and  restaurant,  and  which  had  | 
a  license  as  an  inn  for  the  retailing 
of  intoxicating  liquors*  was  a  "shop,**  { 
although  it  had  no  bar,  and  was  not^  | 
in  the  ordinary  sense  of  the  term,  a  j 
public  house.  I 

And  under  the  English  Shop  Act  of  | 
1912,  which  regulates  hours  of  labor  j 
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In  shops,  and  defines  a  "shop"  as  in- 
clDding  any  proaises  where  any  retail 
trade  or  business  is  carried  on,  and 
'^^'1  trade  or  business"  as  including 
the  sale  of  refreshments  or  intoxicat- 
ing liquors,  it  has  been  held  that  both 
the  Krlllroom  and  the  kitchen,  in  a 
licensed  hotel  mainly  patronized  by 
transieats,  are  shops  within  the  mean- 
ing of  the  act;  at  least,  as  regards 
servants  employed  wholly- or  mainly  in 
the  serving  of  transient  customers. 
In  this  case,  however,  the  court  ex- 
pressed doubt  that  the  hotel  itself,  as 
such,  was  a  shop  within  this  act.  And 
in  Wallace  v.  Dixon  [1917]  2  Ir.  R. 
286,  51  Ir.  L.  T.  49,  a  coal  merchant's 
branch  oflSce  wheve  orders  only  were 
taken,  no  coal  being  kept  there,  was 
held  to  be  a  "shop"  within  the  mean- 
In;  of  the  Act  of  1912,  the  court  main- 
taining that  the  word  "shop  "  as  used 
in  the  provision  of  the  act  under  con- 
sideration, had  an  extended  and  arti- 
ficial meaning  that  went  beyond  the 
popular   and    otherwise  recognized 
meaning  of  the  word.    And  that  a 
boolstall  is  a  shop  within  the  meaning 
of  the  English  Shop  Act  of  1912,  see 
Ward  V.  W.  H.  Smith  &  Son  [1913]  3 
K.  B.  (Eng.)  154,  82  L.  J.  K.  B.  N.  S. 
941,  109  'L.  T.  N.  S.  439,  77  J.  P.  370, 
U  L.  G.  R.  741,  29  Times  L.  R.  536. 
And  see  Fyfe  v,  John  Menzies  &  Co. 
[1919]  57  Scot.  L.  R.  22,  which,  as 
cited  in  Laws  of  England  (1920  Supp.) 
It.  749,  involved  the  sale  of  tobacco  at 
a  railway  bookstall.    So  it  has  been 
held  that  an  incorporated  company  en- 
gaged in  carrying  on  business  as  mil- 
liners, fancy  drapers,  and  ladies'  out- 
fitters cannot  avoid  liability  for  breach 
of  the  hours  of  labor  provisions  of  the 
1912  Shop  Act,  there  being  nothing  in 
the  act  excluding  Incorporated  com- 
panies. Evans  &  Co.  v.  London  Coun- 
ty Council  [1914]  3  K.  B.  (Eng.)  315, 
83  L.  J.  K.  B.  N.  S.  1264,  1^1  L.  T.  N.  S. 
288,  78  J.  P.  345,  12  U  G.  R.  1079,  30 
Times  L.  R.  609.  But  this  act  has  been 
held  not  to  apply  to  an  automatic 
Tending  machine,  which  required  no 
personal  attention  during  the  prohibit- 
ed hours.  Willesden  Urban  Council  v. 
Morgan  [1915]  1  K.  B.  (Eng.)  349, 
[1914]  W.  N.  454,  84  L.  J.  K.  B.  N.  S. 
373,  112  L.  T.  N.  S.  423,  79  J.  P.  166, 


IS  L.  G.  R.  390,  69  Sol.  Jo.  148,  31 
Times  L  R.  93.  In  this  case  the  court 
said  that  the  purpose  of  the  act  was  to 
prevent  "the  personal  serving  of  cus- 
tomers" during  the  hours  when  shop 
assistants  were  prohibited  from  work- 
ing, and  that  the  machine,  therefore, 
did  not  violate  the  spirit  of  the  act. 
And  that  a  hairdressing  department 
on  premises  occupied  by  a  large  firm 
of  retail  drapers  and  general  ware- 
housemen, which  department  occupied 
but  a  small  portion  of  the  premises 
and  was  maintained  primarily  for  the 
convenience  of  customers  shopping  in 
the  various  departments  of  the  ware- 
house, is  not  a  hairdresser's  shop  with* 
In  the  meaning  of  the  English  Shop 
Act  of  1912,  regulating  the  hours  of 
closing  of  shops,  see  Thomson  v. 
Somerville  [1917]  S.  C.  (Scot.)  3,  as 
set  out  in  Mews,  Ann.  Eng.  Dig.  Supp. 
(1918)  col.  189. 

In  Pinnock  v.  Aldridge  (1901)  27 
New  Zealand  L.  R.  340,  as  set  out  in 
2  Labatt's  Master  &  Servant,  p.  2368, 
it  was  held  that  the  proprietor  of  a 
hotel  was  not  a  "hotel  keeper"  within 
the  meaning  of  §  15,  clause  (a),  T  (ii) 
of  the  Shops  of  Office  Act  of  1904, 
which  regulated  working  hours,  and 
that,  if  he  combined  with  that  busi- 
ness the  occupation  of  a  restaurant 
keeper,  he  came  within  the  provisions 
of  clause  (a)  T  (i),  of  that  section, 
and  was  therefore  bound  to  give  to 
each  assistant  employed  in  his  .re- 
freshment room  a  half  holiday  in  each 
week,  on  such  day,  in  the  case  of  each 
assistant,  as  he  might  see  fit.  Mr. 
Labatt  also  states  that  it  was  the  opin- 
ion of  the  court  that  the  object  of  the 
statute  was  to  give  to  each  assistant  in 
all  the  excepted  businesses  a  half  holi- 
day on  some  day  of  the  week,  optional 
with  the  employer,  but  to  take  away 
that  privilege  if  the  employer  com- 
bined with  the  excepted  business  some 
other  business  which  fell  within  the 
provisions  of  §  4,  and  not  within  the 
exceptions  enumerated  in  §  15. 

d.  FubUo  inatUutiona. 
In  People  v.  Chicago  (1912)  256  111. 
558,  43  L.R.A.(N.S.)  954,  100  N.  E.  194, 
Ann.  Cas.  1913E,  305,  the  Illinois 
Woman's  Ten-hour  Law  of  1911,  which 
prohibited  the  employment  of  females 


Digitized  by  Google 


AMERICAN  LAW  EEPORTS,  ANNOTATED.        [16  A.L.R. 


in  any  "public  institution,  incorporat* 
<ed  or  unincorporated,"  more  than  ten 
hours  during  any  one  day»  was  held 
to  apply  to  an  isolation  hospital  owned 
and  operated  by  the  city  of  Chicago. 

And  in  Burns  v.  Fox  (1904)  98  App. 
Div.  507,  90  N.  Y.  Supp.  254,  it  was 
held  that  a  state  armory  is  a  state  in- 
atitution  within  the  meaning  of  the 
exception  to  the  general  labor  law  of 
New  York,  whereby  eight  hours  con- 
stitute a  day's  work,  which  exception 
provides  that  the  provisions  of  the  act 
shall  not  apply  to  persons  regularly 
employed  in  "state  institutions." 

0.  PuhUo  worles. 

In  State  v.Atkin  (1902)  64  Kan.  174, 
97  Am.  St.  Rep.  343,  67  Pac.  519,  af- 
firmed In  (1903)  191  U.  S.  207,  48  L. 
ed.  148,  24  Sup.  Gt  Rep.  124,  constru- 
ing an  act  which  provided  that  "eight 
hours  shall  constitute  a  day's  work  for 
all  laborers,"  etc.,  employed  "by  or  on 
behalf  of  the  state  of  Kansas,  or  by  or 
on  behalf  of  any  county,  city,  town- 
ship, or  other  municipality  of  said 
state,"  it  was  held  that  it  applied  to 
a  contractor  undertaking  to  pave  a 
atreet  under  -a  contract  with  a  city,' 
who  permitted  his  employees  to  work 
more  than  eight  hours  per  day  in  car- 
rying out  such  contract.  And  see  Re 
Dalton  (1899)  61  Kan.  257,  47  L.R.A. 
380,  59  Pac.  336,  wherein  one  contract- 
ing with  a  county  for  the  construction  , 
of  a  courthouse  and  jail  was  held 
amenable  to  the  penalties  of  the  same 
act,  he  having  permitted  an  employee 
to  work  more  than  eight  hours  per  day 
in  the  construction  of  the  building. 

And  a  contractor  for  the  construc- 
tion of  a  filtration  plant  for  a  city  was 
held,  in  Com.  v.  Casey  (1910)  43  Pa. 
Super.  Gt.  494.  to  come  within  a  statute 
providing  that  eight  hours  should  con- 
stitute a  day's  work  for  mechanics, 
workmen,  and  laborers  "in  the  employ 
of  the  state,  or  any  municipal  corpora- 
tion therein,  or  otherwise  engaged  on 
public  works,"  so  that  he  might  be 
convicted  for  a  violation  of  its  provi- 
sions. 

But  a  contractor  who  has  let  a  job 
for  the  construction  of  a  city  sewer 
to  a  subcontractor,  and  has  nothing  to 
do  with  the  work  except  to  see  that  the 


specifications  are  complied  with,  hu 
'been  held  not  to  be  an  employer  of  the 
subcontractor's  men,  so  as  to  render 
him  liable  to  prosecution  for  working 
them  more  than  eight  hours,  under  a 
statute  prescribing  a  punishment  for 
anyone  violating  a  provision  making 
eight  hours  a  day's  work  on  all  works 
or  undertakings  carried  on  or  aided 
by  a  municipal,  county,  or  state  gov* 
ernment,  and  on  all  contracts  let  hs 
them.  State  v.  Hughes  (1909)  38 
Mont  468,  100  Pac.  610. 

So,  in  People  ex  rel.  Warren  v.  Beck 
(1894)  144  N.  y.  225,  39  N.  E.  80,  it 
was  held  that  a  provision  of  a  city 
charter  that  a  contractor  .submitting 
proposals  for  city,  work  shall  bind 
himself  not  to  accept  more  than  eight 
hours  as  a  day's  work  did  not  apply  in 
any  way  to  the  superintendent  of  a 
paving  company  having  a  contract  for 
street  paving,  whatever  effect  it  might 
have  on  the  company  Itself. 

And  in  Downey  v.  Bender  (1901)  57 
App.  Div.  310, 68  N.  Y.  Supp.  96,  it  was 
held  that  a  statute  requiring  that  no 
laborer,  workman,  or  mechanic  in  the 
employ  of  a  contractor,  subcontractor, 
or  other  person  doing  public  work 
shall  be  employed  more  than  eight 
hours  in  any  day  did  not  aiJply  to  a 
company  furnishing  gas  and  electrici- 
ty for  the  state  capitol  and  executive 
mansion,  and  which  furnished  the 
same  commodities  for  general  con- 
sumption in  the  city  of  Albany  and 
elsewhere. 

In  Genilla  v.  Hanley  (1907)  6  CaL 
App.  614,  92  Pac.  762,  a'  contract  to 
construct  a  sewer  in  a  street,  awarded 
pursuant  to  a  statute  requirins  the 
entire  costs  to  be  paid  by  assesu^nts 
upon  contiguous  property,  and  ex- 
pressly exempting  the  city  from  any 
liability,  was  held  not  to  be  within  the 
provisions  of  a  statute  requirin?  all 
contracts  for  public  work  to  stipulate 
for  eight-hour  workdays,  and  provid- 
ing as  a  penalty  for  violation  of  the 
stipulation,  deduction  of  a  specified 
sum  per  day  from  the  moneys  due  the 
contractor  from  the  city  as  a  partr  to 
the  contract.  The  court  said :  "There 
is  no  contention  that  the  city  council 
ordered  the  whole  or  any  part  of  the 
cost  of  the  work  i>ald  out  of  the  mo- 
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oiciyal  treasury,  as  it  might  have  done 
under  the  provisions  of  §  26  of  the 
said  Street  Improvement  Act.  Indeed* 
tiie  contract  in  question  contains  an 
eipresa  stipulation  to  the  effect  that  in 
no  ease  will  the  city  be  liable  for  any 
portion  of  the  expense  of  the  work. 
Hence,  there  could  be  no  money  be- 
coming due  the  contractor  from  the 
city,  and  therefore  none  which  any 
representative  of  the  city  was  author- 
ized to  withhold  and  retain  aa  forfeit- 
ed under  the  stipulatiozL  While  the 
saperintendent  of  streets  may  receive 
and  receipt  for  money  paid  on  account 
of  assessments  made  upon  the  lots  and 
parcels  of  land  to  cover  the  cost  of 
the  work,  he,  to  such  extent  at  least, 
acta  as  the  agent  of  the  contractor.  It 
will  thus  be  seen  there  is  no  'repre- 
aentative  of  the  state  or  political  sub- 
division, party  to  the  contract;  author- 
ized to  pay  to  said  contractor  moneys 
becoming  due  to  him  under  the  said 
contract.*  Where  a  duty  is  prescribed 
a  statute,  and  a  remedy  is  therein 
provided  for  a  breach  of  such  duty, 
and  the  remedy  is  such  that  it  cannot 
be  applied  to  a  particular  subject,  it 
is  bnt  fair  to  infer  that  such  subject 
was  not  within  the  view  of  the  legis- 
lature when  it  enacted  the  statute. 
In  tiie  present  case,  the  legislature, 
having  in  the  act  itself  not  only  fixed 
the  penalty,  but  provided  the  manner 
for  enforcing  the  same  in  case  of  a 
violation  of  the  stipulation,  must  be 
presumed  to  haire  intended  the  act  to 
spply  to  those  cases  only  wherein  the 
penalfy  could  be  enforced  in  the  man- 
ner designated,  namely,  by  a  retention 
of  the  forfeitures  out  of  the  amount 
due  to  the  contractor  from  the  politi- 
cal subdivision,  party  to  the  contract. 
It  is  clear  that  such  remedy  is  wholly 
inapplicable  to  the  case  at  bar." 

Under  the  Federal  Eight  Hour  Law 
of  August  1, 1892,  which  prohibited  a 
contractor  for  "a  public  work  of  the 
United  States,"  requiring  or  permit- 
ting any  laborer  or  mechanic  employed 
thereon  to  work  over  eight  hours  in 
any  one  day  except  in  case  of  emer- 
gency, it  has  been  held  that  the  con- 
struction of  a  lock  and  dam  across  a 
navigable  stream  under  a  contract 
with  the  Federal  government  is  "a 
16  A.L.R^-86. 


public  work  of  the  United  States,"  al- 
though the  consideration  was  a  grant 
to  the  contractor  of  the  right  to  use 
water  in  excess  of  that  needed  for 
navigation  for  the  generation  of  elec- 
tric power  to  be  sold  by  it.  Chatta- 
nooga &  T.  River  Power  Co.  v.  United 
States  (1913)  126  C.  C.  A.  170,  209 
Fed.  28.  This  was  upon  the  theory 
that  the  improvement  was  for  the  pri- 
mary public  purpose  of  improving 
navigation  and  that  the  grant  of 
water-power  rights  was  purely  inci- 
dental. On  the  other  hand,  however, 
it  has  been  held  in  construing  the  Fed- 
eral Eight  Hour  Law  of  1892,  which 
forbids  contractors  on  any  public  work 
of  the  United  States  to  permit  or  re- 
quire laborers  and  mechanics  em- 
ployed thereon  to  work  more  than 
eight  hours  in  any  day,  except  in  case 
of  emergency,  that  one  dredging  a 
ehuinel  in  Boston  harbor  was  not  en- 
gaged upon  a  public  work  within  the 
meaning  of  the  statute.  Ellis  v.  Unit- 
ed States  (1907)  206  U.  S.  246,  61  L. 
ed.  1047,  27  Sup.  Ct.  Rep.  600,  11  Ann. 
Cas.  689.  Nor  does  this  act  apply  to 
one  building  barges  at  his  own  risk, 
to  be  purchased  by  the  government 
when  completed,  if  satisfactory,  al- 
though they  were  built  under  govern- 
ment Inspection.  United  States  v. 
OUinger  (1898)  66  Fed.  969. 

f.  Common  earriera. 

A  navigation  corporation  engaged 
in  conducting  the  usual  terminal  oper- 
ations for  a  number  of  interstate  rail- 
roads, including  the  transportation 
between  its  docks  and  warehouses  and 
points  on  any  of  such  railroads  of  all 
property  that  is  offered,  has  been  held 
to  be  a  "common  carrier,"  subject  to 
the  Federal  Hours  of  Service  Act  of 
March  4,  1907,  which  regulates  the 
hours  of  labolr  of  employees  of  com- 
mon carriers  by  railroad,  engaged  in 
Interstate  commerce,  and  defines  the 
term  ''railroad"  as  including  all 
bridges  and  ferries  used  or  operated 
in  connection  with  any  railroad,  and 
also  all  the  road  in  use  by  any  com- 
mon carrier  operating  a  railroad, 
whether  owned  or  operated  under  a 
contract,  agreement,  or  lease,  although 
all  the  services  rendered  are  per^ 
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formed  under  contracts  with  such  rail- 
road companies  as  agents  for  them, 
and  not  on  its  own  account,  and  all 
the  freight  transported  is  contained 
only  in  cars  furnished  by  the  railroad 
companies  with  which  it  has  contracts. 
United  States  v.  Brooklyn  Eastern 
DiST.  Terminal  (reported  herewith) 
ante,  527,  which  reversed  (1917)  162 
C.  C.  A.  275,  239  Fed.  287,  15  N.  C.  C. 
A.  326. 

And  again,  in  United  States  t.  At- 
lanta Terminal  Co.  (1919)  171  C.  C.  A. 
606,  260  Fed.  779,  certiorari  denied  in 
(1920)  261  U.  S.  669,  64  L.  ed.  414,  40 
Sup.  Ct  Rep.  219,  it  was  held  that  a 
terminal  company  which  was  incorpo- 
rated as  a  railroad  company,  and  had 
a  station  and  tracks,  but  no  cars  or 
engines,  which  terminal  facilities 
were  used  by  several  interstate  car- 
riers under  operating  orders  issued  by 
the  terminal  company,  was  a  "common 
carrier"  within  the  meaning  of  that 
term  as  used  in  the  Federal  Sixteen 
Hour  Law  of  1907. 

And  it  has  been  held  that  the  Fed- 
eral statute  limiting  the  hours  during 
which  a  "common  carrier"  may  keep 
an  employee  on  duty  applies  to  a  re- 
ceiver appointed  by  a  Federal  court 
for  an  interstate  railroad.  United 
States  T.  Ramsey  (1912)  42  L.R.A. 
(N.S.)  1031,  116  C.  C.  A.  568,  197  Fed. 
144.  In  reaching  this  conclusion  the 
court  said :  "It  seems  to  us  clear  that 
.  .  Congress,  in  using  the  term 
'common  carrier,*  used  it  in  the  sense 
in  which  such  words  are  generally 
meant  and  understood;  that  the  object 
and  purpose  of  the  statute  would  be 
entirely  defeated,  in  all  cases  in  which 
a  railroad  or  other  common  carrier  la 
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operated  by  a  receiver,  if  the  words 
'common  carrier'  should  be  given  a 
more  restricted  meaning  than  general- 
ly understood.  It  seems  clear  that  a 
receiver,  In  the  operation  of  a  railroad, 
is  a  common  carrier  within  the  mean- 
ing of  the  statute ;  and  although  he  is 
not  personally  liable,  he  is  liable  in 
his  official  capacity,  and  the  payment 
of  any  judgment  obtained  would  be 
subject  to  the  order  of  the  court  ap- 
pointing the  receiver,  in  the  exercise 
of  its  equitable  pownrs." 

tf,  MUeManeoum. 

In  Com.  V.  Griffith  (1910)  204  Mass. 
18,  25  L.R.A.(N.S.)  957,  134  Am.  St 
Rep.  645,  90  N.  E.  394,  a  general  statu- 
tory provision  that  no  child  shall  be 
employed  at  work  after  7  o'clock  in  the 
evening  was  held  to  apply  to  theatrical 
performances  in  which  a  child  had  a 
speaking  part;  and  this  notwithstand- 
ing another  statute  expressly  prohibit- 
ed the  employment  of  children  in  a 
certain  class  of  theatrical  exhibitions. 

In  Re  Martin  (1909)  157  CaL  60. 106 
Pac.  239,  it  was  held  that  a  statute 
limiting  hours  of  labor  in  "smelters 
and  other  institutions  for  the  reduc- 
tion or  refining  of  ores  or  metals,"  in- 
cluded quartz  mills  where  quartz  was 
crushed  and  pulverized  for  the  pur- 
pose of  extracting  the  ore  therefrom. 

In  Brown  v.  Kennedy  (1888)  7  New 
Zealand  L.  R.  266,  it  was  held,  accord- 
ing to  2  Labatt's  Master  &  Servant,  p. 
2368,  that  a  manager  in  charge  of  an 
establishment  was  a  "person  employ- 
ing," within  the  meaning  of  the  (re- 
pealed) New  Zealand  Employment  of 
Females  Act  of  1881,  §2.      6.  J.  a 
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ALLAN  FORBES,  Trustee  in  Bankruptcy  of  Benjamin  P.  Cheney^ 

V. 

FREDERICK  E.  SNOW  et  al.,  Trustees,  etc,  et  aL 

JfowfuAuMtta  Supreme  Judicial  Court June  B,  19»1, 

(—  Mass.  — ,  181  N.  E.  299.) 

Bankruptcy  —  right  of  trustee  to  equitable  interest  of  bankrupt. 
1.  Where  one  under  a  will  and  an  agreement  of  comxnomise  between 
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{—  Matt.  —,  151  V.  a.  t«».) 

QioBe  interested  therein  has  an  interest  which  will  pass  under  his  will  or 
descend  to  his  heirs,  it  may  be  reached  in  equity,  or  by  his  trustee  in  bank- 
ruptcy, and  applied  to  his  debts. 
[See  note  on  thie  gueetion  beginning  on  page  552.] 

Trost  —  beneficiary  Inteceat  —  appU-  IBankraptcy  —  riffht  of  trustee  to  aid 
eatim  to  debts.  of  equity. 

2.  The  income  derived  from  a  trust       3.  The  right  of  a  bankruptcy  trus- 

estate  by  a  beneficiary  who  has  a  vest-  tee  to  sell  all  the  property  of  the 

ed   aBsijrnable    expectant    interest  bankrupt  does  not  prevent  his  coming 

tiierein  may  be  reached  in  equity  and  Into  a  court  of  equity  to  reach  prop- 

ippUed  to  the  payment  of  his  debts,  erty  in  possession  of  the  bankrupt's 

trustees. 


Report  by  the  Supreme  Judicial  Court  for  Suffolk  County  for  deter- 
mination by  the  full  court  of  questions  arising  upon  the  overruling:  by  a 
single  justice  of  a  demurrer,  by  defendant  Cheney,  bankrupt,  to  a  bill 
filed  to  obtain  possession  of  his  interest  in  a  trust  estate  for  the  pa3rment 
of  his  debts.  Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

The  demurrer  to  the  bill  was  as    der  the  supervision  of  the  bank- 


follows  : 

Now  comes  Benjamin  P.  Cheney, 
summoned  as  one  of  the  defendants 
in  the  above-entitled  suit,  and  de- 
nurB  to  the  plaintiffs'  bill,  and  as- 
signs as  cause  of  demurrer: 

(1)  That  the  plaintiff  in  his  bill 
does  not  set  forth  any  equitable 
grounds  upon  which  to  maintain  his 
suit,  substantially  in  accordance 
with  the  provisions  of  Revised 
Laws,  chap.  169,  §  3. 

(2)  That  the  plaintiff's  bill  does 
not  allege  that  the  trusts  created 
under  the  will  of  Benjamin  P.  Che- 
ney, late  of  Dover,  deceased,  and  the 
compromise  agreement  relating 
thereto,  approved  by  a  decree  of 
this  honorable  court,  are  not  valid 
and  existing  trusts;  further,  it  con- 
tains no  allegations  that  the  pur- 
poses of  said  trusts  have  yet  been 
fulfilled;  neither Moes  it  appear  that 
the  other  parties  in  interest  in  the 
trusts  have  assented  to  the  termi- 
nation of  said  trusts. 

(3)  The  plaintiff  alleges  in  his 
bill  ttiat  all  the  property  of  the  de- 
fendant Cheney  passes  to  him  as 
trustee  in  bankruptcy  under  the 
provision  of  the  United  States  stat- 
Dtes  relating  to  estates  in  bank- 
ruptcy ;  if  so,  it  follows,  as  a  matter 
of  law,  that  he  has  full  authority  to 
Mil  any  or  all  of  said  property,  un- 


ruptcy  court. 

(4)  That  the  plaintiff  is  seeking 
the  instructions  of  this  court  as  to 
the  performance  of  his  official 
duties,  acting  under  an  appointment 
by  a  court  of  superior  and  general 
jurisdiction,  relative  to  the  adminis- 
tration of  an  estate  of  a  bankrupt, 
under  the  laws  of  the  United  States, 
a  subject-matter  over  which  this 
court  has  no  jurisdiction. 

(5)  It  having  been  expressly  ad- 
judicated by  final  decree  in  this 
court,  now  in  full  force  and  effect, 
in  the  suit  of  Woodard  v.  Snow,  233 
Mass.  267,  5  A.L.R.  1381,  124  N.  E. 
35,  that  the  income  of  a  child  of  the 
testator  under  the  will  of  Benjamin 
P.  Cheney,  late  of  Dover,  deceased, 
and  .the  compromise  agreement 
thereunder,  was  a  vested  interest 
and  subject  to  assignment,  a  bill  to 
reach  and  apply  the  same  cannot  be 
maintained,  under  the  provisions  of 
Revised  Laws,  chap.  159,  §  3,  and 
acts  in  addition  and  amenchnent 
thereto. 

(6)  The  rights  of  Woodard  and 
Warren,  trustees,  having  been  ad- 
judicated by  a  decree  now  in  full 
force  and  effect,  said  Woodard  and 
Warren  are  improperly  joined  as 
parties  defendant  in  this  suit. 

(7)  The  allegations  of  the  plain- 
tiff's bill  as  to  the  defendants  State 
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Street  Trust  Company,  J.  R:  Whip- 
ple Company,  and  Thomas  G.  Wash- 
burn, respectively,  do  not  allege  that 
the  defendant  Cheney  is  indebted 
to  either  of  them,  or  that  any  suits 
are  now  pending  as  against  any 
other  party  named  in  this  suit; 
neither  do  they  allege  in  what  court, 
if  any,  said  suits  are  pending,  or 
whether  they  have  been  terminated 
by  final  decree,  or  what  interest  of 
the  defendant  Benjamin  P.  Cheney, 
said  State  Street  Trust  Company,  J. 
R.  Whipple  Company,  and  Thomas 
G.  Wa^bum,  respectively,  seek  to 
reach  and  apply.  The  allegations  as 
to  all  said  defendants  are  too  vague 
and  indefinite  to  warrant  their  be- 
ing made  parties  respondent  in  this 
suit. 

(8)  That  with  the  exception  of 
the  assignment  of  income  to  Wood- 
ard  and  Warren,  trustees,  which 
the  plaintiff  alleges  in  his  bill  was  a 
legal  and  valid  assignment,  it  does 
not  appear  from  the  allegations  in 
the  plaintiff's  bill  that  the  alleged 
assignment  made  by  the  defendant 
Cheney,  of  his  right  to  receive  in- 
come, made  to  Richard  Olney  and 
others,  trustees  under  said  will,  was 
a  legal  or  valid  assignment,  or  that 
said  assignment  is  now  in  force; 
neither  is  it  alleged  in  the  plaintiff's 
bill  that  the  further  assignment  of 
such  income,  made  to  one  Herbert 
P.  Queal,  was  a  legal  or  valid  as- 
signment or  that  said  assignment  is 
now  in  force. 

(9)  That  this  court  cannot  grant 
the  relief  prayed  for,  as  it  has  no  ju- 
xisdiction  to  direct  a  sale  of  prop- 
erty vested  in  a  trustee  in  bank- 
ruptcy, the  control  of  all  matters  in 
the  administration  of  a  bankrupt's 
estate  being  exclusively  vested  in 
the  courts  of  the  United  States  of 
America. 

(10)  The  trustee  in  bankruptcy 
of  the  estate  of  Benjamin  P. 
Cheney  has  no  greater  or  further 
rights  in  the  principal  of  the  trust 
fund,  under  the  will  of  Benjamin  P. 
Cheney,  late  of  Dover,  deceased, 
than  the  bankupt.    The  bankrupt 


could  not  e^l  for  a  termination  of 
the  trust. 

(11)  The  trustee  in  bankruptcy 
cannot  exercise  the  power  of  ap- 
pointment, that  being  a  personal 
privilege,  and  not  a  property  right 
If  the  power  of  appointment  is  not 
exercised,  then  the  principal  of  tiie 
trust  fund  vests  in  such  person  or 
persons  as  may  be  the  heirs  at  law 
of  Benjamin  P.  Cheney,  as  of  the 
date  of  his  death,  and  those  persons 
cannot  be  determined  in  his  life- 
time. 

(12)  The  plaintiff,  as  an  alleged 
party  in  interest,  seeks  an  account- 
ing from  trustees  acting  under  a 
will  duly  probated  in  the  probate 
court  for  tiie  county  of  Norfolk  in 
this  commonwealth,  and,  the  pro- 
bate court  being  now  a  court  of  su- 
perior and  general  jurisdiction,  a 
bill  for  an  accounting  under  a  trust 
created  by  will,  as  far  as  the  termi- 
nation of  said  trust,  can  be  had  only 
in  the  court  in  which  said  will  was 
probated,  this  court  having  no  orig- 
inal probate  jurisdiction. 

Messrs.  Jose^i  A.  Locke,  GeorgtV. 
Wales,  and  Francis  h.  Hagoire,  for 

plaintiff: 

The  le?a]  title  to  the  trust  fund  was 
vested  in  the  trustees  under  the  agree- 
ment of  compromise  under  a  simple 
trust,  and  the  right  to  receive  the 
whole  income,  as  well  as  the  absolute 
"jus  disponendi"  of  the  principal, 
was  in  the  bankrupt. 

Forbes  v.  Lothrop,  187  Mass.  623; 
Sparhawk  v.  Cloon,  126  Mass.  263. 

Inasmuch  as  the  compromise  agree- 
ment, which  was  created  by  the 
bankrupt's  own  voluntary  act,  provid- 
ed t^at  he  should  retain  the  benefit 
and  control  of  his  proper^,  the 
principal  can  be  reach^  tqr  hia  tms- 
tee  in  bankruptcy. 

Pacific  Nat.  Bank  v.  Windram,  183 
Mass.  175. 

The  equitable  life  estate  of  the 
bankrupt,  subject  to  such  prior  liens 
as  may  exist,  can  be  reached  and  ap- 
plied by  his  trustee  in  bankruptcy,  as 
well  as  the  risrht  of  the  bankrupt  to 
have  the  principal  of  the  trust  fund, 
at  his  death,  pass  to  his  estate  as  gen- 
eral assets;  such  right  constituting  a 
vested  interest  in  an  equitable  con- 
tingent remainder. 
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Alexander  t.  McPeck,  189  Haas.  34, 

76  N.  E.  88. 

A  trustee  in  bankruptcy  is  a  cred- 
itor and  can  maintain  a  bill  to  reach 
and  apply,  or  to  recover,  assets,  or  to 
enforce  rights  belonging  to  the  es- 
tate of  the  bankrupt  against  persons 
who  claim  adversely  thereto. 

Clarke  v.  Fay,  206  Mass.  236,  27 
LRJl.(N.S.)  454,  91  N.  E.  328;  Bos- 
ton Safe  Deposit  &  T.  Co.  v.  Luke,  220 
Uass.  484,  L.R.A.1917A,  988,  108  N. 
E.  64;  Sparhawk  v.  Cloon,  126  Mass. 
263;  Daniels  v.  Eldredge,  125  Mass. 
356;  Billings  t.  Marsh,  163  Mass.  311, 
10  LR.A.  764,  26  Am.  St  Rep.  635,  26 
N.  E.  1000;  Collier,  Bankr.  10th  ed.  p. 
658. 

The  bankrupt's  rights  are  deter- 
mined, not  by  the  will,  but  by  tiie 
agreement  of  compromise. 

Woodard  v.  Snow,  233  Mass.  267,  6 
AJJt.  1381,  124  N.  E.  85;  Baxter  v. 
Treasurer,  209  Mass.  459,  95  N.  E. 
854;  Brandeis  v.  Atkins,  204  Mass. 
4n,  26  L.RJV.(N.S.)  230,  90  N.  E.  861. 

Whether  or  not  the  plaintiff  can  call 
for  a  termination  of  the  trust,  as  pro- 
vided for  in  the  agreement  of  com- 
promise, so  far  as  it  affects  the  bank- 
rupt, is  solely  a  question  of  equi^  to 
be  decided  by  the  court. 

Sparhawk  v.  Cloon,  125  Mass.  263; 
Pacific  Nat.  Bank  v.  Windram,  133 
Mass.  176;  Forbes  v.  Lothrop,  137 
Mass.  523 ;  Young  t.  Snow,  167  Mass. 
287,  45  N.  E.  686. 

The  bankrupt  had  the  complete 
equitable  interest  in  the  fund,  irre- 
spective of  the  question  of  whether 
he  or  his  father  created  the  trust. 
He  could  have  assigned  or  alienated 
the  equitable  life  estate  and  the 
equitable  fee  in  remainder,  and  there- 
fore the  plaintiff  can  reach  the  prin- 
cipal. 

Forbes  v.  Lothrop,  137  Mass.  523; 
Alexander  v.  Young,  6  Hare,  393,  67 
Eng.  Reprint,  1219,  12  Jur.  996;  Bar- 
ford  Street,  16  Ves.  Jr.  136,  33  Eng. 
Reprint,  936;  Daniels  v.  Eldredge.  126 
Mass.  366;  Sears  v.  Choate,  146  Mass. 
396,  4  Am.  St  Rep.  320,  16  N.  E.  786. 

The  covenant  by  tlie  bankrupt  to 
execute  a  will  in  favor  of  all  his  cred- 
itors amoants  to  a  defective  execu- 
titm  of  a  power  which  equity  will  aid. 

Coatee  v.  Lunt,  210  Mass.  814.  96 
N.  E.  686;  Montague  v.  Silsbee,  218 
Mass.  107,  105  N.  E.  611;  Holmes  v. 
Co^Ul,  12  Vee.  Jr.  206,  33  Eng.  Re- 
print, 79,  8  Revised  Rep,  828,  21  Eng. 
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Rul.  Cas.  677;  Johnson  v.  Touchet,  37 
L.  J.  Ch.  N.  S.  25,  17  L.  T.  N.  S.  191, 
16  Week.  Rep.  71;  Townshend  v. 
Windham,  2  Ves.  Sr.  1,  28  Eng.  Re- 
print, 1;  Shattuck  v.  Burrage,  229 
Mass.  448.  118  N.  E.  889;  Gunning- 
ham  V.  Bright,  228  Mass.  385,  117  N. 
E.  909. 

In  any  event  plaintiff  is  entitled  to 
reach  the  equitable  life  estate  and 
the  vested  equitable  remainder  in  fee. 

Alexander  v.  McPeck,  189  Mass.  84, 
76  N.  E.  88;  Woodard  v.  Snow,  233 
Mass.  267,  6  A.L.R.  1381,  124  N.  E.  36; 
Clarke  v.  Fay,  205  Mass.  2S6.  27 
L.R.A.(N.S.)  464,  91  N.  E.  328;  Bos- 
ton Safe  Deposit  &  T.  Co.  v.  Luke,  220 
Mass.  484,  L.R.A.1917A,  988,  108  N. 
E.  64;  Eaton  v.  Boston  Safe  Deposit  & 
T.  Co.  240  U.  S.  427,  60  L.  ed.  723,  36 
Sup.  Ct  Rep.  391,  Ann.  Cas.  1918D, 
90;  Billings  v.  Marsh.  163  Mass.  311, 
10  L.R.A.  764,  25  Am.  St  Rep.  636. 
26  N.  B.  1000;  Sparhawk  v.  Cloon,  125 
Mass.  263;  Daniels  v.  Eldredge,  125 
Mass.  356. 

Mr.  Samuel  M.  Child,  for  defendant 
Cheney:  • 

It  having  been  expressly  held  that 
the  income  under  the  trusts  created 
by  the  will  of  Benjamin  F.  Cheney, 
deceased,  is  assignable  by  &  bene- 
ficiary thereunder,  the  income  can  be 
attached  in  an  action  at  law,  and  can- 
not be  reached  by  bill  in  equity. 

Woodard  v.  Snow,  233  Mass.  267,  6 
A.L.R.  1381,  124  N.  K  86;  Hooker  v. 
McLennan,  236  Masa.  117,  127  N.  E. 
626.  I 

As  the  bill  contains  no  allegation 
that  the  trusts  are  not  valid  and  ex- 
isting trusts,  or  that  the  purposes  of 
the  trusts  have  yet  been  fulfilled, 
or  that  the  other  parties  in  interest 
have  assented  to  the  termination  of 
the  trusts,  the  tmsts  cannot  be  tei^ 
minated.  ' 

Clafiin  V.  Claflin,  149  Mass.  19,  3 
L.R.A.  370,  14  Am.  St  Rep.  393,  20 
N.  E.  464;  Young  v.  Snow,  167  Mass. 
287,  45  N.  E.  686;  Dunn  Dobson, 
198  Mass.  142,  84  N.  E.  327. 

The  trustee  in  bankruptcy  has  no 
greater  or  further  rights  in  the  princi- 
pal of  the  trust  fund  than  the  bank- 
rupt, there  being  no  allegation  in  the 
bill  of  any  unlawful  preference,  or 
property  fraudulently  conveyed. 

Bennett  v.  .Sitna  Ins.  Co.  201  Mass. 
664,  131  Am.  St  Rep.  414,  88  N.  E. 
836. 

A  trustee  in  bankruptcy  cannot  ez- 
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ercise  tlie  power  of  appointment  that 
being  a  personal  privilege  and  not  a 
property  right 

Crawford  v.  Langmaid,  171  Mass. 
809,  60  N.  E.  606. 

I  Where  property  is  given  to  the  per- 
sonal r^resentatiTe  to  be  distributed 
under  the  Statutes  of  Distribution  in 
force  as  of  the  date  of  the  death  of 
the  life  tenant,  it  is  distributed  as  a 
part  of  the  estate  of  the  testator,  and 
not  as  of  the  estate  of  the  life  tenant. 


a  decree  confirming  it  That  decree 
has  not  been  reversed.  The  9Ui 
paragraph  of  the  agreement  of  com- 
promise provided  that  the  net  in- 
come of  the  residue  of  the  estate 
should  be  divided  equally  among  the 
children  of  the  testator,  payment  to 
be  made  semiannually  during  the 
life  of  each.  "And  in  the  event  that 
any  child  shall  die  at  a  time  inter- 
mediate between  said  pajrmenta, 
said  trustees  shall  pay  to  the  legal 


Alexander  v.  McPeck,  189  Mass.  34, 

%he         in  construing  similar  pro-    ^SJ?^!!?  °J  i^fht^l^'H 
Isiona.  in  order  to  can^  out  th«  in-    Portionate  part  of  said  income.'  It 


visions,  in  order  to  carry  out  the  in- 
tent of  the  testator  or  grantor,  has 
held  that  the  persons  who  were  to 
take  are  such  as  will  be  fixed  at  the 
death  of  the  life  tenant,  and  not  those 
to  be  determined  as  of  the  death  of 
the  testator. 

Coffin  V.  Jernegan,  189  Mass.  508,  75 
N.  E.  958;  Wood  v.  Bullard,  151  Mass. 
824,  7  L.R.A.  804,  25  N.  E.  67;  White 
V.  Underwood,  215  Mass.  299,  102  N. 
E.  426;  Carr  v.  New  England  Anti- 
Vivisection  Soc.  234  Mass.  217,  126  N. 
E.  169;  Crawford  v.  Langmaid,  171 
Mass.  809,  50  N.  E.  606. 

De  Courcy*  J.,  delivered  the  opin- 
ion of  the  court: 

This  bill  in  equity  by  the  trustee 
in  bankruptcy  of  Benjamin  P. 
Cheney,  as^nst  said  Cheney  and 
the  trustees  under  the  will  of  Ben- 
jamin P.  Cheney,  Sr.,  is  brought 
mainly  for  the  purpose  of  obtaining 
possession  of  the  interest  of  the 
bankrupt  in  the  trust  estate,  for  the 
payment  of  his  debts.  All  other 
beneficiaries  and  parties  interested 
in  the  trust,  and  all  prior  assignees 
and  attaching  creditors  of  the  bank- 
rupt, are  joined  as  defendants.  The 
single  justice  overruled  the  de- 
murrer of  the  defendant  Cheney, 
and  reported  to  the  full  court  the 
questions  raised  by  the  demurrer. 

In  1895  Benjamin  P.  Cheney, 
father  of  the  bankrupt,  died  testate. 
While  an  appeal  was  pending  from 
the  decree  of  the  probate  court  al- 
lowing the  will,  a  compromise 
agreement  was  executed.  A  single 
justice  of  this  court  on  March  27, 
1896,  found  the  agreement  to  be 
''just  and  reasonable,"  and  ordered 


further  provided  for  the  paymrat 
of  a  proportional  share  of  the  prin- 
cipal, upon  the  death  of  any  child, 
"to  the  executor  or  executors  of 
such  deceased  child,  to  be  disposed 
of  as  provided  in  his  or  her  will,  or, 
if  such  child  shall  die  intestate,  to 
his  or  her  legal  representatives  to 
pass  or  be  distributed  under  the 
Statutes  of  Descent  and  Distribu- 
tion then  in  force  in  this  common- 
wealth." 

It  is  alleged  in  the  bill  that  prior 
to  his  bankruptcy  the  defendant 
Cheney  made  certain  assignments 
of  his  right  to  receive  income ;  that 
the  annual  net  income  accruing 
from  the  interest  of  said  bankrupt 
at  present  amounts  to  about  $32r 
000;  and  that  there  are  also  out- 
standing attachments  of  his  inter- 
est in  the  trust  estate,  made  more 
than  four  months  previous  to  the 
filing  of  the  petition  in  bankruptcy. 
In  the  case  of  Woodard  v.  Snow, 
233  Mass.  267,  5  A.L.R.  1381,  124 
N.  £.  85,  where  the  validity  of  one 
of  these  assignments  was  in  ques- 
tion, it  was  held  that  Cheney  had  "a 
vested  assignable  expectant  inter- 
est in  the  income,"  and  that  "the 
right  of  Cheney  and  the  right  of  the 
assignee  to  receive  the  income  of  the 
trust  fund  was  a  present,  equitable 
right  of  ownership  which  ripened 
into  an  ordinary  property  right 
when  the  income,  accumulated  in 
the  hands  of  the  trustee,  became 
payable  under  the  terms  of  the 
trust"  It  follows  that  the  income, 
held  and  to  be  received  by  tbe 
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trnstees  of  the  trusts  created  under 
said  will  and  agree- 

hSJirt-rr  ^9^^^  0^,^  compro- 
latrFeit—  misc  lor  thc  benent 

SSlir""'^**  of  the  defendant 
Cheney,  subject  to 
the  rights  of  said  assignees  and  at- 
taching creditors,  can  be  reached 
in  equity  apd  applied  to  the  pay- 
ment of  his  debto. 

Under  the  agreement  of  compro- 
mise the  defendant  has  an  absolute 
right  to  dispose  by  will  of  the  trust 
estate  held  for  his  benefit  during 
life.  If  he  should  die  intestate,  this 
fund  will  go  to  his  "legal  represen- 
tatives." From  similar  language 
oaed  elsewhere  in  the  will  and 
agreement,  and  from  the  expressed 
intention  of  the  testator  that  "each 
of  said  children,  his  or  her  execu- 
tors or  legal  representatives,  may 
eventually  receive  an  equal  share  of 
my  estate  not  given  or  devised  to 
otiiers  than  said  children,"  presum- 
ably this  fund  will  be  treated  as 
g^ral  assets  of  his  estate  if  he 
shoald  fail  to  make  a  will.  See  Sar- 
gent V.  Sargent,  168  Mass.  420,  47 
N.  E.  121.  In  any  event,  he 
has  the  right  to  receive  the  whole 
income,  and  also  the  absolute  jus 
disponendi  of  the  principal.  The 
vested  equitable  remainder,  as  well 
as  the  equitable  life  estate,  can 
be  reached  in  equity  under  Rev. 
Laws,  chap.  159,  §  3,  cl.  7  (Gen. 
Laws,  chap.  214,  §  3,  cl.  7) ,  and  ap- 
plied to  the  pay- 
J5S'«7*.'r;;ie«    ment  of  his  debts. 

Sparhawk  v.  Cloon, 
lilSSto:;;'         125     Mass.  263; 

Daniels  v.  EU 
dredge,  125  Mass.  356;  Alexander 
T.  McPeck,  189  Mass.  34,  75  N.  B. 
88.  See  Shattack  v.  Burrage,  229 
Mass.  448,  118  N.  E.  889.  And  his 
interest  can  be  reached  by  his 
trustee  in  bankruptcy.  Bankruptcy 
Act,  chap.  6,  §  47a  (U.  S.  Comp. 
Stat  §  9631) ;  Clarke  v.  Fay,  205 
Mass.  228,  236,  27  L.R.A.(N.S.) 
464,  91  N.  E.  828. 
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Considering  now  the  specific 
grounds  of  the  defendant  Cheney's 
demurrer:  The  fizvt  and  fifth  are 
disposed  of  by  what  has  been  said. 
As  to  the  second  and  tenth,  the 
question  whether  the  plaintiff  can 
call  for  a  termination  of  the  trust, 
especially  without  the  consent  of  the 
duendant,  is  not  before  us  at  this 
time.  See  Young  v.  Snow,  167 
Mass.  287,  289,  46  N.  E.  686;  Sears 
V.  Choate,  146  Mass.  395,  4  Am.  St. 
Rep.  320.  15  N.  E.  786.  The  right 
of  the  trustee  in  bankruptcy  to  sell 
all  the  property  of  the  bankrupt 
does  not  preclude  him  from  coming 
into  this  court  to 
obtain  possession  ^J^Jf ;{  SSK 
of  the  bankrupt's 
interests  now  in  the  possession  of 
the  defendant  trustees.  This  is  suf- 
ficient answer  to  the  third  and 
fourth.  The  sixth,  seventh,  and 
eighth  are  answered  by  the  fact  that 
these  are  necessary  parties,  as  their 
rights  are  involved  in  the  suit.  The 
ninth  is  directed  to  the  administra- 
tion of  the  bankrupt's  estate,  a  sub- 
ject not  raised  by  the  plaintiff's 
biU.  The  accounting  referred  to  in 
the  twelfth  ground  is  merely  inci- 
dental to  the  relief  prayed  for.  The 
eleventh  raises  issues  that  need  not 
now  be  determined  in  considering 
whether  the  bill  is  demurrable. 
Irrespective  of  the  exercise  of  the 
power  of  appointment,  tiie  plain- 
tiff can  reach  and  apply  certain  in- 
terests of  the  bankrupt  in  the  trust 
fund.  We  may  add  that  the  effect 
of  the  defendant's  covenant  in  his 
agreement  of  April  10,  1914,  with 
Woodard  and  others,  to  execute  a 
will  by  which  his  interest  should  be 
devised  and  bequeathed  to  the  pro- 
tection of  all  his  creditors,  is  not 
now  before  us. 

The  decree  overruling  the  de- 
murrer of  the  defendant  Cheney  is 
to  be  affirmed. 

Ordered  accordingly. 
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ANNOTATION. 

Right  of  trvtoe  fai  bankruptcy  m  regards  proparty  held  in  trust  for  bankrupt 


I.  General  trasts,  662. 
H.  Spendthrift  trusts: 

a.  In  general,  664. 

b.  Trusts  determinable  by  bank- 

mptcy,  557. 

c.  Tmsts  determinable  on  aliena- 

tion, 658. 

d.  Trusts   Testing,   discretion  in 

trustees,  661. 

e.  Under  special  statatory  regula- 

tions, 668. 

I.  General  truatm. 

It  is  well  settled  that  where  a  eestoi 
que  trust  has  a  vested  interest  under 
a  valid  trust  which  is  alienable  by  him, 
or  which  can  be  reached  by  his  credi- 
tors, such  interest  constitutes  assets 
which  pass,  under  the  bankruptcy 
acts,  to  his  trustee  in  bankruptcy. 

United  States.^Nichol8  v.  Eaton 
(1875)  91  U.  S.  716,  23  L.  ed.  254,  18 
Nat  Bankr.  Reg.  421;  Hammond  v. 
Whittredge  (1907)  204  U.  S.  688,  61 
L.  ed.  606,  27  Sup.  Ct.  Rep.  396,  af- 
firming (1905)  189  Mass.  45,  75  N.  E. 
222;  Sanford  v.  Lackland  (1871)  2  Dill. 
6,  Fed.  Cas.  No.  12,312;  Durant  v. 
Hospital  L.  Ins.  Co.  (1877)  2  Low. 
Dec.  676,  Fed.  Gas.  No.  4,  188,  16  Nat 
Bankr.  Reg.  324;  Re  Dunavant  (1899) 
96  Fed.  642,  3  Am.  Bankr.  Rep.  41,  1 
N.  B.  N.  Rep.  642 ;  Scott  v.  Cline  (1919) 
168  C.  C.  A.  656,  257  Fed.  706. 

Colorado. — Ury  t.  Van  Every  (1919) 
181  Cal.  604.  188  Pac.  985. 

Connecticut.  —  Loomer  v.  Loomer 
(1904)  76  Conn.  522,  57  At!.  167. 

Kentucky.  —  Wallace  v.  Everett 
(1910)  —  Ky.  — ,  125  S.  W.  746. 

Massachusetts.  —  Forbes  v.  Snow 
(reported  herewith)  ante  646.  See 
Sparhawk  v.  Cloon  (1878)  126  Mass. 
263. 

North  Dakota.  —  Currie  v.  Look 
(1906)  14  N.  D.  482,  106  N.  W.  131. 

Virginia.— Smith  v.  Profitt  (1887) 
82  Va.  832, 1  S.  E.  67. 

England^-Stratton  t.  Hale  (1789) 
2  Bro.  Ch.  490,  29  Eng.  Reprint,  269; 
Allen  v.  Impett  (1818)  2  J,  B.  Moore, 
240,  8  Taunt  263,  129  Eng.  Reprint 
384;  Re  (Soldney  (1842)  3  Deacon 


Bankr.  570,  Uont.  ft  C.  Bankr.  76,  8 
L.  J.  Bankr.  N.  S.  17. 

In  Loomer  v.  Loomer  (Conn.)  supra, 
in  holding  that  a  beneficial  interest  in 
a  general  trust  which  interests  was 
wholly  unrestrained  and  under  the  ab- 
solute control  of  the  beneficiary,  was 
alienable  so  as  to  pass  to  the  trustee 
in  bankruptcy  of  the  beneficiary,  the 
court  said:   "The  testator's  two  sons, 
Lyman  H.  and  Andrew  F.,  at  the  time 
of  their  adjudication  as  bankrupts, 
were  each,  as  cestuis  que  trustent,  en- 
titled, under  the  paragraph  of  the  will 
in  question,  to  receive  one  eighth  of 
the  net  income  of  the  trust  estate  dur- 
ing  the  continuance  of  the  trust  to  pay 
income  as  aforesaid,  and  were  each  the 
owner  of  an  equitable  remainder  in  fee 
in  an  undivided  one  eighth  of  the 
trust  estate,  with  the  right  to  have  the 
full  legal  title  thereto  upon  the  tennt- 
nation  of  the  trust  It  needs  no  argu- 
ment to  show  that  upon  the  adjudica- 
tion in  bankruptcy  of  Lyman  and 
Andrew,  all  their  remainder  title  and 
interest  passed  to  the  trustee  in  bank- 
ruptcy. National  Bankrupt  Act  (Act 
July  1,  1898,  chap.  641,  §  70a,  80  Stat 
at  L.  665,  Comp.  Stat  §  9654,  1  Fed. 
Stat  Anno.  2d  ed,  p.  1150.  It  is,  how- 
ever, contended  that  their  rights  to  the 
income  under  the  trust  did  not  so  pass. 
Whatever  may  be  said  upon  the  much- 
mooted  question  as  to  the  legality  of 
so-called  spendthrift  trusts,  it  Is  clear 
that  the  trust  in  question  possesaes 
none  of  the  attributes  of  the  tmsta  sp 
described.    The  beneficial  interests 
are  absolute,  and  left  wholly  unre- 
strained and  under  the  control  of  the 
beneficiaries.  Such  equitable  estates, 
we  have  repeatedly  held,  are  alienable, 
and  may  be  subjected  to  the  righta  of 
creditors  upon  attachment  and  execu- 
tion.  .   .   .   The  equitable  interesta 
in  question,  therefore,  passed  to  the 
trustee  in  bankruptcy,  who  thus,  by 
virtue  of  the  bankruptcy  proceedJn£;a» 
came  to  stand  in  the  shoes  of  the  two 
bankrupts,  as  respects  their  righta  on- 
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der  the  paragraph  of  the  will  in  ques- 
tion." 

And  the  right  of  the  trustee  in  bank- 
ruptcy of  a  beneficiary  is  not  affected 
1^  the  fact  that  he  for  a  time  is  igno- 
,  rant  of  the  existence  of  sach  property 
ftf  the  bankrupt,  notice  to  the  trustee 
not  being  necessary  to  complete  the 
title.  Whittredge  v.  Sweetser  (1905) 
189  Mass.  45,  75  N.  E.  222,  affirmed  in 
(1907)  204  U.  S.  538,  61  L.  ed.  606,  27 
Sap.  Ct  Rep.  396. 

And  the  general  rule  is  not  altered 
1^  the  fact  that  the  trust  funds  are  in 
accordance  with  the  terms  of  the  ^st, 
being  accumulated  by  the  trustee  at 
the  time  of  the  bankruptcy,  to  be  paid 
over  when  the  beneficiary  has  attained 
a  certain  age.  Sanford  v.  Lackland 
(1871)  2  Dill.  6,  Fed.  Cas.  No.  12,312. 

And  where  the  trust  is  created  out 
of  the  beneficiary's  own  funds,  it  has 
been  held  that  the  property  passes  to 
his  trustee  in  bankruptcy  notwith- 
standing the  trust  was  created  before 
the  Bankruptcy  Act  was  passed,  es- 
pecially if  the  purpose  of  the  trust  was 
to  conceal  the  property  from  creditors. 
Carr  v.  Hilton  (1852)  1  Curt.  C.  C.  230, 
Fed.  Cas.  No.  2^436.  And  for  a  better 
reason,  where  the  creation  of  the  trust 
does  not  antedate  the  act  Currie  v. 
Look  (1903)  14  N.  D,  482,  106  N.  W. 
181;  Smith  v.  Profltt  (1888)  82  Va. 
832,  1  S.  E.  67. 

And  the  previous  levy  of  an  execu- 
tion on  an  interest  in  the  nature  of  a 
resulting  trust,  and  a  sale  thereunder, 
do  not  prevent  the  trust  property  pass- 
ing to  the  trustee  in  bankruptcy  where, 
hy  the  law  of  the  state,  a  resulting 
Inist  is  not  the  subject  of  execution 
and  sale.  Re  Dunavant  (1899)  96  Fed. 
542.  3  Am.  Bankr.  Rep.  41,  1  N.  B.  N. 
Rep.  542. 

Where  by  egress  statute  lands  are 
held  by  the  government  in  trust  for 
Indian  allottees  who  are  not  allowed  to 
alienate  the  same  during  the  trust 
period,  the  interest  of  an  Indian  who 
becomes  bankrupt  during  the  duration 
of  the  trust  does  not  pass  to  his  trus- 
tee in  bankruptcy,  the  Allotment  Act 
not  beinff  affected  by  g  70  of  the  Bank- 
rnptcy  Act  so  as  to  avoid  the  inaliena- 
tkm  cUaee  of  the  former.  Re  Bussib^ 


(1899)  96  Fed.  609,  8  Am.  Bankr.  Rep. 
6. 

In  Hull  V.  Farmers*  Loan  &  T.  Co. 
(1917)  246  U.  S.  812,  62  L.  ed.  312,  38 
Sup.  Ct  Rep.  103,  affirming  a  Judgment 
entered  pursuant  to  a  mandate  of  the 
New  York  court  of  appeals,  issued  in 
(1916)  218  N.  Y.  815,  107  N.  E.  653, 
which  affirmed  (1918)  155  App.  Div. 
636, 140  N.  Y.  Supp.  811  (applying  the 
New  York  rule  as  to  the  validity  of  the 
trust  in  question),  a  suit  by  a  trustee 
In  bankruptcy,  it  appeared  that  a  testa- 
tor bequeathed  to  a  trustee  the  sum  ot 
950,000,  in  trust  to  pi^  the  income  to 
the  testator's  son  during  his  life,  with 
a  remainder  over  to  others,  subject  to 
the  "wish  .  .  .  that  my  son  shall 
have  the  principal  of  said  trust  fund 
whenever  he  shall  become  financially 
solvent  and  able  to  pay  all  his  just 
debts  and  liabilities  from  resources 
other  than  the  principal  of  the  trust 
fund."  Immediately  after  the  probate 
of  the  will  the  son  filed  a  voluntary 
petition  in  bankruptcy  and  obtained 
his  discharge.  Then  the  trustee 
named  by  the  will  instituted  proceed- 
ings for  a  judicial  settlement  of  the 
estate,  in  which  the  son  was  adjured 
entitled  to  the  principal  of  the  trust 
fund,  which  was  paid  over  to  him.  Lat- 
er the  trustee  In  bankruptcy  instituted 
proceedings  against  the  trustee  and 
the  son  to  recover  the  principal,  claim- 
ing that  the  right  to  it  had  passed  to 
him  under  the  Bankruptcy  Act.  In 
holding  that  tlie  trustee  in  bankruptcy 
could  not  recover,  the  court  said: 
"We  need  not  inquire  whether  the  sev- 
eral propositions  of  state  and  Federal 
law  which  underlie  this  contention  are 
correct.  This  is  not  a  case  where  a 
testator  seeks  to  bequeath  property 
which  shall  be  free  from  liability  for 
the  beneficiary's  debts.  Ullman  v. 
.Cameron  (1906)  186  N.  Y.  345, 116  Am. 
St  Rep.  653,  78  N.  E.  1074.  Here  the 
^estator  has  merely  prescribed  the  con- 
dition on  which  he  will  make  a  gift  of 
.the  principal.  Under  the  law  of  New 
York  he  has  the  right  to  provide,  in 
terms,  that  such  payment  of  the  prin- 
cipal should  be  made  only  if  and  when 
Francis  should  have  received  in  bank- 
ruptcy a  discharge  from  his  debts,  and 
that  no  part  of  tiie  fund  should  go  to 
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his  trustee  in  bankruptcy.  The  lan- 
g'uage  used  by  the  testator  is  broader 
in  scope,  but  manifests  quite  as  clear- 
ly his  intention  that  the  principal 
shall  not  be  paid  over  under  circum- 
stances which  would  result  in  any  part 
of  it  being  applied  In  satisfying  debts 
previously  incurred  by  Francis.  The 
Bankruptcy  Act  presents  no  obstacle 
to  carrying  out  the  testator's  intention. 
Eaton  V.  Boston  Safe  Deposit  &  T.  Co. 
(1916)  240  U.  S.  427,  60  L.  ed.  723, 
36  Sup.  Ct.  Rep.  391,  Ann.  Cas.  1918D, 
9*0.  As  the  court  of  appeals  said: 
*The  nature  of  the  condition  Itself  de- 
termines the  controversy.'  '* 

But  where  trust  funds  because  of 
local  laws  are  inalienable,  it  has  been 
held  that  they  do  not  pass  to  the  trus- 
tee in  bankruptcy  of  the  beneficiary. 
This  conclusion  is  supported  by  Re 
McKay  (1906)  148  Fed.  671,  16  Am. 
Bankr.  Bep.  288,  wherein  it  was  held 
that  the  interest  of  the  beneficiary  of 
an  express  trust  of  personal  property 
did  not  pass  to  the  trustee  in  bank- 
rupcty  of  the  beneficiary  where,  by  the 
laws  and  decisions  of  New  York, 
which  were  controlling,  the  right  of  a 
beneficiary  to  compel  performance  of  a 
trust  and  receive  the  income  of  the 
personal  property  is  inalienably  and 
ordinarily  the  rights  and  benefits 
granted  cannot  be  assigned  or  trans- 
ferred by  the  beneficiary. 

II.  Spendthrift  trusts. 

a.  In  gmiertH, 

It  Is  well  settled  that  in  jurisdic- 
tions where  spendthrift  trusts  are  val- 
id as  against  creditors,  the  interest  of 
the  beneficiary  does  not  pass  to  his 
trustee  in  bankruptcy.  Spindle  v. 
Shreve  (1880)  9  Biss.  199,  4  Fed.  136, 
affirmed  in  (1884)  111  U.  a  542,  28  L. 
ed.  612,  4  Sup.  Ct  Rep.  622;  Eaton  v. 
Boston  Safe  Deposit  &  T.  Co.  (1916) 
240  U.  S.  427,  60  L.  ed.  723,  86  Sup. 
Ct.  Rep.  391,  Ann.  Cas.  1918D,  90,  af- 
firming (1915)  220  Mass.  484,  L.R.A, 
1917A,  988,  108  N.  E.  64;  Durant  v; 
Massachusetts  Hospital  L.  Ins.  Co. 
(1877)  2  Low.  Dec.  575,  Fed.  Cas.  No. 
4,188, 16  Nat.  Bankr.  Reg.  324;  Billings 
V.  Marsh  (1891)  163  Mass.  311,  10 
LJC.A.  764,  26  Am.  St.  Rep.  635,  26  N. 
E.  1000;  Munroe  v.  Dewey  (1900)  176 


Mass.  184,  79  Am.  St.  Rep.  304,  57  N. 
E.  340,  4  Am.  Bankr.  Rep.  264;  Brovn 
V.  Lumbert  (1915)  221  Mass.  419,  108 
N.  E.  1079, 

Thus,  in  Eaton  v.  Boston  Safe  De- 
posit &  T.  Co.  (1916)  240  U.  S.  427, 60  . 
L.  ed.  723,  36  Sup.  Ct.  Rep.  391,  Ann. 
Cas.  1918D,  90,  affirming  (1915)  220 
Mass.  484,  L.R.A.1917A,  988,  108  N.  E. 
64,  supra,  it  was  held  that  the  equita- 
ble interest  of  the  beneficiary  in  a 
trust  created  by  a  bequest  of  a  fund 
to  a  toustee  to  pay  the  income  thereof 
to  the  beneficiary  during  life,  *free 
from  interfer.ence  or  control  of  her 
creditors,"  did  not  pass  to  the  trustee 
in  bankruptcy  under  §  70a  (5)  of  the 
Bankruptcy  Act,  which  vests  in  the 
trustee  all  property  that  the  bankrupt 
"could  by  any  means  have  trans- 
ferred," where  the  local  law  treats 
such  restriction  against  Interference 
or  control  by  creditors  as  limiting  the 
character  of  the  equitable  property, 
and  inherent  in  it,  but  the  Federal  Su- 
preme Court,  while  it  affirmed  the 
judgment  of  the  Massachusetts  cour^ 
which  court  seemingly  was  of  the  opin- 
ion that  its  conclusion  would  not  be 
altered  by  the  fact,  if  such  It  were, 
that  the  equitable  interest  was  assign- 
able by  the  bankrupt  within  the  mean- 
ing of  the  Bankruptcy  Act,  intimated 
that  this  conclusion  was  broader  than 
was  necessary,  saying :   "If  it  be  true 
■without  qualification  that  the  bank- 
rupt could  have  assigned  her  Interest 
and  by  so  doing  could  have  freed  from 
the  trust  both  the  fund  and  any  pro- 
ceeds received  by  her,  the  argument 
would  be  very  strong  that  the  statute 
intended  the  fund  to  pass.  There 
would  be  an  analogy,  at  least,  with  the 
provision  giving  the  trustee  all  powers 
that  the  bankrupt  might  have  exer- 
cised for  her  own  benefit  (§  70a  (3)  )• 
and  there  would  be  difficulty  In  admit- 
ting that  a  person  could  have  property 
over  which  he  could  exercise  all  the 
powers  of  ownership  except  to  make  it 
liable  for  his  debts.   The  conclusion 
that  the  fund  was  assignable  was 
based  on  two  cases,  and  we  presume 
was  meant  to  go  no  farther  than  their 
authority  required.  The  first  of  these 
simply  held  that  an  executor  was  not 
liable  on  his  bond  for  paying  over  aa 
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tnnuity  to  an  assismee  afl  it  fell  due, 
when  the  assignor,  to  whom  it  was  be- 
queathed free  from  creditors,  had  not 
tttempted  to  avoid  his  act.  Ames  t. 
Clarke  (1871)  106  Han.  673.  The 
other  case  does  not  go  beyond  a  dictum 
that  carries  the  principle  no  farther. 
Huntress  v.  Allen  (1907)  195  Mass. 
226. 122  Am.  St.  Rep.  243,  80  N.  E.  949. 
It  is  true  that,  where  the  restriction 
has  been  enforced,  there  generally  has 
been  a  clause  against  anticipation; 
bat  the  present  decision,  in  following 
them,  holds  the  restricting  clause 
paramount  and  tiierefore  we  feel  war- 
ranted in  assuming  that  the  power  of 
alienation  will  not  be  pressed  to  a 
point  inconsistent  with  the  dominant 
intent  of  the  will.  Whether,  if  that 
power  were  absolute,  the  restriction 
still  should  be  upheld,  as  in  case  of  a 
statutory  exemption  that  leaves  the 
bankrupt  free  to  convey  his  rights,  it 
is  unnecessary  to  decide.  The  law  of 
Massachusetts  treats  such  restrictions 
.as  limiting  the  character  of  the  equi- 
table  property  in  it.  .  .  .  The  policy 
of  the  Bankruptcy  Act  Is  to  respect 
state  exemptions,  and,  until  the  Has- 
saehosetts  decisions  shall  have  gone 
farther  than  they  yet  have,  we  are  not 
prepared  to  say  that  the  present  be- 
quest is  not  protected  by  the  Massa- 
chusetts rule." 

And  again,  in  Munroe  v.  Dewey 
(1900)  176  Mass.  184,  79  Am.  St.  Rep. 
304,  67  N.  E.  340,  4  Am.  Bankr.  Rep. 
264,  where  the  income  of  certain  prop- 
erty was  willed  to  one  for  life,  with 
the  provision  that  no  income  or  prin- 
cipal should  be  assignable  or  alienable 
by  anticipation,  or  subject  to  attadh- 
ment,  levy,  or  seizure  by  any  creditor 
of  the  beneficiary  prior  to  his  actual 
receipt  thereof,  it  was  held  that  the 
trustee  in  bankruptcy  of  the  beneii- 
clary  was  not  entitled  to  receive  such 
income  from  the  trustee  under  the  will, 
tiie  court  relying  on  the  decision  in 
Billings  V.  Marsh  (1891)  153  Mass. 
311,  10  LJI.A.  764,  25  Am.  St.  Rep. 
635,  26  N.  E.  1000,  which  is  set  out 
infra,  and  stating  that  it  saw  no 
ground  for  a  distinction  in  the  words 
of  S  70  of  the  Bankruptcy  Act. 

And  in  Durant  v.  Massachusetts 
Hospital  Ij.  Ins.  Ck».  2  Low.  Dec.  676, 


Fed.  Gas.  No.  4,188,  16  Nat  Bankr. 
Reg.  324,  supra,  where  the  income  of  a 
fund  was  left  in  trust  for  the  support 
of  B  and  his  wife  C,  and  the  education 
and  support  of  their  childrm,  the  prin- 
cipal and  the  annuity  to  be  inalienable^ 
and  not  to  be  subject  to  debte,  in  hold- 
ing that  the  trustee  in  bankruptcy  of 
B  could  acquire  no  part  of  the  funds, 
the  court  said:  "Then  the  question 
remains :  What  interest  have  the 
creditors  ofS.K.  Williams,  Jr.,  in  this 
annuity?  It  was  conceded  at  the 
argument,  and  is  the  law,  that  what- 
ever Williams  could  have  assigned,  or 
his  creditors  could  have  reached  by 
any  proceedings  in  equity,  can  be  made 
available  by  his  assignee  for  the  pay- 
ment of  his  debts.  There  are  cases  in 
which  the  courts  have  inferred  from 
the  terms  of  the  settlement,  or  from 
the  situation  of  the  parties,  that  the 
beneficiaries  were  to  take  equal  shares, 
per  capita.  One  of  the  earliest  ef 
these  cases  is  Rippon  v.  Norton  (1839) 
2  Beav.  63,  48  Eng.  Reprint,  1102,  but 
the  propriety  of  the  decree  in  that  case 
was  questioned  in  Wallace  v.  Ander- 
son (1853)  16  Beav.  633,  61  Eng.  Re- 
print; 885,  and  such  an  artificial  mod* 
of  division  could  not  have  been  eon- 
ten^lated  and  would  not  be  just,  in 
existing  circumstances  of  this  family. 
There  are  other  cases  in  which  an  in- 
quiry has  been  ordered  before  a  master 
into  the  necessities  of  the  wife  and 
children,  with  an  intimation  that  whatp 
ever  was  not  wanted  for  their  support 
and  education,  would  belong  to  the 
assignee.  Where,  however,  the  trus- 
tees have  a  discretion  by  which  they 
may  deprive  the  debtor  of  income  al- 
together, I  understand  the  modern 
doctrine  in  England  to  be  that  the  as- 
signee in  bankruptcy  will  take  only,' 
what,  if  anything,  the  trustees  actual- 
ly appropriate  to  the  debtor.  Lord  v, 
Bunn  (1843)  2  Younge  &  C.  Ch.  Gas. 
98,  63  Eng.  Reprint,  43;  Eearsley  v. 
Woodcock  (1843)  3  Hare,  185,  67  Eng. 
Reprint,  348,  8  Jur.  150;  Trappes  v. 
Meredith  (1870)  L.  R.  10  Eq.  (Eng.) 
604,  reversed  on  another  point  in 
(1871)  L.  R.  7  Ch.  248,  39  L.  J.  Ch.  N. 
S.  366,  727, 21  L.  T.  N.  S.  782. 20  Week.' 
Rep.  130.  In  England,  the  assigneesi 
in  bankruptcy  formerly  acquired  all 
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the  debtor's  property,  present  and 
future,  until  his  discharge;  and  even 
now  they  take  it  under  his  discharge, 
or  the  close  of  the  proceedings  in 
bankruptcy,  whichever  event  may  first 
occur;  and  by  the  insolvent  law»  un- 
der which  some  of  tiiB  decisions  were 
made,  his  person  only  was  discharged, 
,and  the  assignee  took  the  whole  prop- 
erty until  the  debts  were  fully  paid. 
Under  this  system  it  was  possible  for 
a  court  of  equity  to  shape  its  decrees 
from  time  to  time  to  meet  events  as 
they  occurred.  If,  for  example,  the 
children  died  or  were  emancipated^ 
and  the  trusts  aa  to  them  were  ac- 
complished, it  could  decree  a  larger 
amount  to  the  assignee ;  and,  if  more 
.children  were  born,  might  vary  the  de- 
cree in  an  opposite  sense.  But  the  as- 
signee, under  our  bankrupt  law,  takes 
at  once  whatever  interest  is  assign- 
abl«,  and  must  sell  it  promptly  in  his 
turn;  and  Vhat  I  have  to  decide  is 
whether  I  can  decree  that  any  specific 
part  of  this  annuity  has  come  into  his 
hands  to  be  disposed  of  in  that  way. 
In  principal  and  reasoning,  this  case, 
as  I  have  already  said,  is  governed  by 
Nichols  V.  Eaton  (1875)  91  U.  a  716, 
28  L.  ed.  264.  There  the  trustees  had 
a  full  discretion  how  to  dispose  of  the 
income;  and  it  was  held  that  the  as- 
signee took  nothing.  I  think  the  debt- 
or in  this  case  has  such  a  discretion, 
from  the  very  necessity  of  the  case. 
The  trust  does  not  depend  upon  the 
person  of  the  trustee;  and  I  am  In- 
clined to  think  that  the  suprmne  judi- 
cial court  would  have  power  to  appoint 
some  other  person  to  receive  this  in- 
come, if  it  were  shown  that  by  reason 
of  his  insolvency  and  its  consequences, 
or  for  any  other  reason,  the  debtor  had 
become  unfit  to  fill  the  office  of  trus- 
tee; and  I  think  such  a  new  trustee 
would  have  a  full  discretion  in  the 
appropriation  of  the  Income.  If  this  Is 
not  so,  but  the  bankrupt  is  entitled  to 
some  part  of  this  income,  yet  I  think 
it  impossible  for  any  court  to  say  what 
that  part  is ;  for  the  reason  that  it  may 
be  a  constantly  varying  quantity,  and 
that  it  would  be  both  impracticable 
and  unjust  for  me  to  undertake  to  de- 
cree to  the  assignee  an  Interest  for  the 
life  of  the  bankrupt  in  any  such  ali- 


quot part.  It  is  plain  tha^  If  I  cannot 
do  that,  I  cannot  give  him  anything 
which  will  be  of  value  to  the  creditors. 
No  doubt  this  amounts  to  saying  that 
the  bankrupt  will  have  some  benefit 
from  the  trust;  but  this  is  the  actual 
result  of  the  English  decisions  con- 
cerning discretionary  trusts,  whldi  is 
approved  and  followed  in  Nichols  v, 
Eaton  (U.  &)  supra.  This  effect  is 
pointed  out  by  Mr.  Robson,  In  his 
work  on  Bankruptcy,  8d  ed.  p.  S96,  and 
I  do  not  see  how  a  court  can  prevent 
it" 

A  case  presenting  a  question  similar 
to  fbat  raised  in  the  above'cases,  with 
the  exception  that  It  involved  the 
rights  of  an  assignee  in  insolvency  un- 
der a  state  statute  which  provided 
that  all  the  estate,  real  and  personal,  ' 
of  the  debtor,  shall  be  conveyed  to  ; 
and  be  vested  in  the  assignee,  is  Bil-  I 
Ungs  V.  Marsh  (1891)  163  Mass.  Sll, 
10  L.R.A.  764,  26  Am.  St  Rep.  635,  26 
N.  E.  1000.   In  this  case  the  will  es- 
tablished a  life  trust  in  property,  an4 
provided  that  no  part  of  it  should  be 
"asaignable,"  or  "in  any  way  liable  to 
be  taken"  for  any  of  the  beneficiaries' 
debts  or  liabilities  before  payment,  | 
conveyance,  or  transfer  to  him;  and  it  | 
was  held  that  the  trust  interest  did  . 
not  pass  to  the  assignee  In  Insolvency, 
as  such  interest  was  not  property 
which  the  debtor  "could  have  lawfully 
sold,  assigned,  or  conveyed,  or  which 
might  have  been  taken  upon  execu- 
tion." 

But  where  the  provision  of  a  trust  i 
that  it  shall  not  be  liable  for  tiie  debts  i 
of  the  beneficiary  is  invalid  as  to 
creditors,  it  has  been  held  that  the  | 
beneficiary's  trustee  in  bankruptcy  is 
entitled  to  the  beneficiary's  int^est  in 
the  trust ;  provided,  of  course,  that  his  ' 
rights  have  not  otherwise  been  termi- 
nated.   Graves  v.  Dolphin  (1826)  1 
Sim.  66,  67  Eng.  Reprint  503,  6  L.  J. 
Ch.  46,  27  Revised  Rep.  166  (holding 
that  the  trust  might  have  been  made 
determinable  by  the  bankruptcy,  but  j 
that  the  policy  of  the  law  did  not  per-  ' 
mit  property  to  be  so  limited  that  it  j 
shall  continue  in  the  enjoyment  of  the  \ 
bankrupt  notwithstanding  his  bank-  I 
ruptcy) ;  Harvey  v.  Palmer  (1861)  16  ! 
Jnr.  982,  4  De  Gex  ft  S.  426,  64  Bnc  : 
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Beprint,  897  (holding  that  a  trust,  to 
be  entirely  free  from  claims  of  credi- 
tors of  the  beneficiary,  was  invalid  as 
to  the  proviso,  so  that  the  estate 
passed  to  the  assignee  upon  the  bank- 
ruptcy of  the  beneficiary)  ;  Younghus- 
bandv.Gisbome  (1846)  16  L.  J.Ch.N. 
S.(Ei«.)  856»7  L.T.N.S.  221,10  Jur. 
419  (see  case  as  quote.l  infra).  And 
see  Stratton  t.  Hale  (1739)  2  Bro.  Cfa. 
490,  29  Eng.  Reprint,  269;  Lester  v. 
Garland  (1832)  Montagu  Bankr.  Cas. 
(Eng.)  471;  and  Irwin  v.  Irwin  (1845) 
8  Ir.  Eq.  Rep.  9.  In  Younghusband  v. 
Gisbome  (Eng.)  supra,  in  holding  that 
a  trust  for  personal  support  passed  to 
the  beneficiary's  assignee  in  bankrupt- 
cy, notwithstanding  a  proviso  in  the 
instrument  creating  the  trust  that  the 
trust  funds  should  not  be  liable  for 
debts  or  alienable  by  the  beneficiary, 
the  lord  chancellor  said:  "There  is  no 
diq>ate  as  to  the  general  principle  ap- 
plfiiig  to  eases  of  this  nature.  A  per- 
Mm  may  giye  property  to  be  enjoyed 
until  a  party  becomes  bankrupt  or  in- 
solvent, and,  in  case  of  the  happening 
of  either  of  these  events,  then  over; 
but  he  cannot  give  a  continuing  estate, 
and  deprive  the  parly  having  it  of  the 
incidents  belonging  to  the  ownership 
of  the  property.    Thik  is  perfectly 
cleai-.   In  the  present  instance,  the 
trustees  are  empowered  to  raise  an  an- 
nuity of  £400,  and  -are  directed  to  pay 
it  into  the  hands  of  the  legatee  until 
he  should  atteiqpt  to  charge  or  encum- 
ber it;  then  to  apply  the  same  for  or 
towards  the  personal  support,  cloth- 
ing, and  maintenance  of  the  legatee, 
and  for  no  other  purpose  whatsoever. 
The  l^atee  Is  entitled  to  the  whole 
boiefit  of  the  property ;  the  whole  in- 
terest and  advantage  are  vested  in 
him.  I  am  therefore  of  opinion  that, 
under,  these  circumstances,  it  passes 
to  the  assignees.  If  the  cases  before 
Vice  Chancellor  Shadwell  are  in  con- 
tradiction to  this,  I  dissent  from  them. 
The  Judgment,  therefore,  must  be  af- 
firmed.  The  legatee  was  entitled  to 
the  whole  interest;  though  it  was  to 
be  applied  in  a  particular  manner,  yet 
it  was  in  him.  I  have  no  doubt  about 
this  case." 

k.  TnuU  determlnabie  by  tatOeruptaif* 
W}iere  a  special  trust  is,  by  the  ex- 


press terms  thereof,  temdnated  hy 

the  bankruptcy  of  the  beneficiary, 
nothing  passes  to  his  trustee  in  bank- 
ruptcy. Nichols  v.  Eaton  (1875)  91 
U.  S.  716,  23  L.  ed.  254, 13  Nat.  Bankr. 
Reg.  421,  affirmi^  (ia73)  8  Cliff.  695, 
Fed.  Cas.  No.  10,241.  The  court  said 
that  in  such  a  case  the  bankruptcy  of 
the  beneficiary  terminates  all  his  legal 
vested  rights  in  the  trust  estate,  and 
leaves  nothing  in  him  which  can  go  to 
his  trustees  or  assignee  in  bank- 
ruptcy. 

And  in  England  it  has  been  held 
that,  where  a  trust  is  determinable  on 
bankruptcy,  nothing  passes  to  the  trus- 
tee in  bankruptcy.  Graves  v.  Dolphin 
(1826)  1  Sim.  66,  57  Eng.  Reprint,  608, 
27  Revised  Rep.  166^  6  L.  J.  Ch.  46 
(dictum) ;  Trappes  v.  Meredith  (1871) 
L.  R.  7  Ch.  (Eng.)  248,  41  L.  J.  Ch.  N. 
S.  287,  26  L.  T.  N.  S.  6,  20  Week.  Rep. 
ISO,  in  the  Scotch  court  of  sessions 
(1871)  10  Sc.  Sess.  Cas.  3d  Series  88, 
44  Sc.  Jur.  25) ;  Re  Bullock  (1891)  60 
L.  J.  Ch.  N.  S.  (Eng.)  341,  64  L.  T.  N.  S. 
7S6,  39  Week.  Rep.  472,  7  Times  L.  R. 
402  (dictum) ;  R«  Ashby  [1892]  1  Q.  B. 
(Eng.)  872,  66  L.  T.  N.  S.  853. 40  Week. 
Rep.  430,  9  Morrell,  77.  -And  see  Man- 
ning V.  Chambers  (1847)  1  DeG.  &  S. 
282,  63  Eng.  Reprint,  1069,  16  L.  J. 
Ch.  N.  S.  245, 11  Jur.  466;  Freeman  v., 
Rowen  (1865)  35  Beav.  17,  56  Eng.  Re- 
print, 800;  White  v.  Chitty  (1866)  L. 
R.  1  Eq.  (EngO  872,  85  L.  J.  Ch.  N. 
S.  343,  12  Jur.  N.  S.  181,  18  L.  T.  N.. 
S.  750,  14  Week.  Rep.  866;  and  Re 
Cooper  (1917)  86  L.  J.  Ch.  N,  S.  (Eng.) 
607,  116  L.  T.  N.  S.  760,  [1917]  W.  N. 
145,  61  Sol.  Jo.  444,  52  L.  T.  Jo.  189.. 
But  compare  Davidson  v.  Chalmers 
(1864)  83  Beav.  653.  55  Eng.  Reprint, 
622.  88  L.  J.  Ch.  N.  S.  622,  10  Jur.  N. 
S.  910, 11 L.  T.  N.  S.  217, 12  Week.  Rep. 
692;  Robins  v.  Rose  (1874)  43  L.  J.  Ch. 
N.  S.  (Eng.)  334,'  30  L.  T.  N.  S.  152; 
Ancona  v.  Waddell  (1878)  L.  R.  10  Ch. 
Div.  (Eng.)  157,  27  Week.  Rep.  186,  48 
L.  J.  Ch.  N.  S.  115,  40  L.  T.  N.  S.  31, 
and  Re  Burroughs-Fowler  [1916]  2  Ch. 
(Eng.)  251,  85  L.  J.  Ch.  N.  S.  550, 
[1916]  Hansel!  Bankr.  R.  108, 114L.T. 
N.  S.  1204,  [1916]  W.  N.  196,  82  Times 
L.  R.  493,  60  Sol.  Jo.  538.  Also  Lester 
V.  Garland  (1832)  Montagu,  Bankr.r 
Cas.  (Eng.)  471. 
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V.  XVuato  datenfiinabltf  on  aUenaKon. 

In  England,  it  has  been  held  that, 
in  the  case  of  a  trust  expressly  deter- 
minable on  alienation,  the  trustee 
takes  nothing,  since  the  bankruptcy 
proceedings  work  %  forfeiture  of 
the  trust  Dommett  v.  Bedford  (1796) 

8  Vea.  Jr.  149,  30  Eng.  Reprint,  941,  6 
T.  R.  684, 101  Eng.  Reprint,  771;  Bran- 
don V.  Robinson  (1811)  18  Ves.  Jr.  429, 
34  Eng.  Reprint,  379,  1  Rose,  197,  11 
Revised  Rep.  226;  Cooper  v.  Wyatt 
(1821)  21  Revised  Rep.  336,  5  Madd. 
Oh.  482,  56  Eng.  Reprint,  980;  God- 
den  V.  Crowhurst  (1842)  10  Sim.  643, 
59  Eng.  Reprint,  766,  11  L.  J.  Ch.  N. 
S.  145;  Rochford  v.  Hackman  (1852) 

9  Hare,  475,  68  Eng.  Reprint,  597, 

21  L.  J.  Gh.  N.  S.  511,  16  Jur.  212; 

Re  Amherst  (1872)  L.  R.  13  Eq.  (Eng.) 

464,  25  L.  T.  N.  S.  870,  20  Week.  Rep. 
290;  Ex  parte  Eyston  (1877)  L.  R.  7 
Ch.  Div.  (Eng.)  145,  47  L.  J.  Bankr.  N. 
S.  €2,  87  L.  T.  N.  S.  147,  26  Week.  Rep. 
181;  Re  Bullock  (1891)  60  L.  J.  Ch.  N. 
S.  (Eng.)  341,  64  L.  T.  N.  S.  736,  39 
Week.  Rep.  472,  7  Times  L.  R.  402  (dic- 
tum).  And  see  Trappes  v.  Meredith 

(1871)  L.  R.  7  Ch.  (Eng.)  248,  41  L. 
J.  Ch.  N.  S.  287,  26  L.  T.  N.  S.  6,  20 
Week.  Rep.  ISO,  in  the  Scotch  Court  of 
Sessions  (1871)  10  Sc.  Sess.  Cas.  3d 
Series,  38,  44  Scot.  Jur.  25) ;  Re  Pam- 
ham  (1872)  20  Week.  Rep.  (Eng.)  396, 
41  L.  J.  Ch.  N.  S.  292.  But  compare 
Re  Wheeler  [1899]  2  Ch.  (Eng.)  717, 
68  L.  J.  Ch.  N.  S.  668.  48  Week.  Rep. 
10.  81  li.  T.  N.  S.  172,  16  Times  R. 
545,  6  Manson,  872. 

Thus,  in  Dommett  t.  Bedford  (Eng.) 
supra,  where  a  testator  bequeathed  to 
his  nephew  an  annuity  for  life  on  a 
trust  conditioned  that  If  the  annuity, 
or  any  part  thereof,  should  be  alien- 
ated,  it  should  immediately  cease  and 
determine,  it  was  held  that  the  bank- 
ruptcy of  the  benetfciary  terminated 
the  trust,  so  t^at  the  assignee  in  bank- 
ruptcy could  take  nothing. 

So,  in  Godden  v.  Crowhurst  (1842) 
10  Sim.  643,  59  Eng.  Reprint,  766,  11 
Ij,  J.  Ch.  N.  S.  145,  supra,  where  it  ap- 
peared that  a  testator  left  an  estate  in 
trust  for  his  son,  making  a  provision 
that  if  the  son  did  anything  whlcli 
would  forfeit  the  estate,  if  vested,  then 
the  ^Btees  should  apply  the  said  In- 


terest to  the  support  of  the  son  aqd 
his  wife  or  children,  it  was  held  that 
the  trust  for  the  benefit  of  the  son, 
wife,  and  children  was  valid,  and  Uie 
son's  assignees  in  bankruptcy  had  no 
interest  in  the  provision. 

And  in  Brandon  v.  Robinson  (1811) 
18  Ves.  Jr.  429,  84  Eng.  Reprint,  379, 
supra,  where  it  appeared  that  a  testa- 
tor bequeathed  property  in  trust,  and 
directed  that  the  eventual  share  of  a 
son  should  be  invested  in  certain  se< 
curities  in  the  name  of  his  trustees, 
and  that  the  produce  thereof  should 
be  paid  by  the  trustees  to  the  son  into 
his  own  proper  hands,  etc.,  to  the  in- 
tent that  the  same  should  not  be  grant- 
able,  transferable,  or  otherwise  as- 
signable by  way  of  anticipation,  and 
that  on  the  son's  decease  the  principal 
and  produce  thereof  should  be  paid  to 
the  persons  entitled  to  the  personal  es- 
tate of  the  son  who  had  died  intestate, 
Lord  Cbancellor  Eldon  said:  'There 
is  no  doubt  that  property  may  be  given 
to  a  man  until  he  shall  become  bank- 
rupt.   It  is  equally  clear,  generally 
speaking,  that,  if  the  property  ia  given 
to  a  man  for  his  life,  the  donor  cannot 
take  away  the  incidents  to  a  life  es- 
tate; and,  as  \  have  observed,  a  dis- 
position to  a  man  antil  he  shall  become 
bankrupt,  and  after  his  bankruptcy 
over,  is  quite  different  from  an  at* 
tempt  to  give  to  him  for  his  life,  with 
a  proviso  that  he  shall  not  sell  or 
alien  it   If  that  condition  is  so  to- 
pressed  as  to  amount  to  a  limitation, 
reducing  the  interest  short  of  a  life 
estate,  neither  the  man  nor  his  as* 
signees  can  have  it  beyond  the  period 
limited.  In  the  case  of  Foley  v.  Bor- 
nell  (1782)  1  Bro.  Ch.  274,  28  Eng. 
Reprint,  1125,  4  Bro.  P.  C.  319,  2  Eng. 
Reprint,  216,  this  question  afforded 
much  argument.    A  great  variety  of 
clauses  and  means  was  adopted 
Lord  Foley,  with  the  view  of  depriv- 
ing the  creditors  of  his  sons  of  any 
resort  to  their  property;  but  it  was 
argued  here,  and  as  I  thought  ad- 
mitted, that  if  the  property  was  given 
to  the  sons,  it  must  remain  subject  to 
the  incidents  of  property;  and  it  could 
not  be  preserved  from  the  creditors, 
unless  given  to  someone  else.  So  the 
old  way  of  expressing  a  trust  for  a 
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married  woman  was  that  the  trustees 
should  pay  into  her  proper  hands,  and 
apon  her  own  receipt  only;  yet  this 
court  always  said  she  might  dispose 
of  that  interest   (Pybus  t.  Smith 
(1790)  1  Ves.  Jr.  189,  SO  Eng.  Reprint, 
2M,  8  Bro.  Ch.  UO,  29  Eng.  Reprint, 
670;  see  the  notes  in  1  Ves.  Jr.  191, 
SO  Eng.  Reprint.  297,  and  6  Ves.  Jr. 
17,31  Eng.  Reprint,  451),  and  her  as- 
signee would  take  it ;  as,  if  there  was 
a  contract  entitling  the  assignee,  this 
court  would  compel  her  to  give  her 
own  receipt,  if  that  was  necessary  to 
enable  him  to  receive  it.  It  was  not 
before  Miss  Watson's  Case  that  these 
words,  'not  to  be  paid  by  anticipation,' 
rtc,  were  introduced.  I  believe  these 
were  Lord  Thurlow's  own  words;  with 
whom  I  bad  much  conversation  upon 
it  He  did  not  attempt  to  take  away 
any  power  the  law  gave  her,  as  inci- 
dent to  property  which,  being  a  crea- 
ture of  eqai^,  she  could  not  have  at 
law;  bu^  as  under  the  words  of  the 
settlement  it  would  have  been  hers  ab- 
solutely, so  that  she  could  alien.  Lord 
Thurlow  endeavored  to  prevent  that 
by  imposing  upon  the  trustees  the  ne- 
cessity of  paying  to  her  from  time  to 
time,  and  not  by  anticipation ;  reason- 
ing thus:   That  equity,  making  her 
the  owner  of  it,  and  enabling  her,  aa 
a  married  woman,  to  alien,  might  limit 
her  power  over  it;  but  the  case  of  a 
disposition  to  a  man,  who,  if  he  had 
the  property,  has  the  power  of  alien- 
ing, is  quite  different.  This  is  a  simi- 
lar trust  If  upon  these  words  it  can 
be  established  that  he  had  no  interest, 
nntil  he  tenders  himself  personally  to 
tiie  trustees  to  give  a  receipt,  then  it 
was  not  his  property  until  then;  but 
if  personal  receipt  is,  in  the  construc- 
tion of  this  court,  a  necessary  act,  it 
is  very  difficult  to  maintain  that  if  the 
l»nkrupt  would  not  give  a  receipt  dur- 
ing his  life,  and  an  arrear  of  interest 
accrued  during  his  whole  life,  it  would 
not  be  assets  for  his  debts.  It  clearly 
would  be  so.  Next,  is  there  in  this  will 
enough  to  show  that,  as  this  interest 
is  not  assignable  by  way  of  anticipa- 
tion of  any  unreceived  payment,  there- 
fore it  cannot  be  assigned  and  trans- 
fared   under  the   eonunlasion  of 
bankmiytcy?  '  To  itrerent  that,  it  mdst 


be  given  to  someone  else;  and  unless 
it  can  be  established  that  this,  by  im- 
plication, amounts  to  a  limitation,  giv- 
ing this  interest  to  the  residuary 
legatee,  it  is  an  equitable  interest 
capable  of  being  parted  with.  The 
principal,  at  the  death  of  the  bank- 
rupt, will  be  under  quite  different  cir- 
cumstances. The  testator  had  a  right 
to  limit  his  interest  to  his  life,  giving 
the  principal  to  such  person  as  may  be 
his  next  of  kin  at  his  death,  to  take 
it  as  the  personal  estate,  not  of  the 
son,  but  of  him,  the  testator;  as  if  it 
was  the  son's  personal  estate^  but  aa 
the  gift  of  the  testator." 

And  in  Cooper  v.  Wyatt  (1821)  6 
Madd.  Oh.  482,  56  Eng.  Reprint,  980, 
supra,  the  vice  chancellor  said :  "The 
true  inquiry  in  this  case  is  whether,  by 
the  expressions  used  in  this  will,  it 
can  be  collected  to  have  been  the  in- 
tention of  this  testator  that  the  estate 
should  determine  as  to  the  nephew  in 
the  event  of  his  bankruptcy.  Here  is 
no  gift  to  the  nephew  other  than  a  di- 
rection that  the  payment  shall  be  made 
into  his  proper  hands,  but  not  to  his 
assigns,  and  for  his  own  use  and  bene- 
fit; which  expressions  naturally  im- 
port an  intention  of  personal  enjoy- 
ment by  tiie  nephew,  and  the  exclusion 
of  all  who  attempt  to  claim  through 
him;  and  in  this  sense  the  words  'his 
assigns'  will  as  well  comprehend  the 
assignees  by  operation  of  law,  as  the 
assignees  by  his  own  act.  The  words 
of  the  proviso,  if  considered  alone,  are 
very  large:  If  by  any  ways  or  means 
whatsoever  he  shall  sell,  dispose  of, 
or  encumber  the  right,  benefit,  or  ad- 
vantage he  may  have  for  life,  or  any 
part  thereof.'  It  is  no  strain  to  con- 
sider his  bankruptcy  as  a  way  or 
means  by  which  his  interest  in  this 
property  is  disposed  of;  but  this  pro- 
viso is  best  construed  by  reference  to 
the  previous  direction  of  payment,  be- 
cause the  purpose  of  this  proviso  is 
merely  to  direct  the  application  of  the 
rents  and  profits  when  they  can  no 
longer  be  paid  into  the  proper  hands 
of  the  nephew,  and  for  his  own  use 
and  benefit.  We  may,  therefore,  read 
the  proviso  thus:  When  my  said 
nephew  shall  by  any  ways  or  means 
sell,  dispose  of,  or  encumber  the.  right* 


Digitized  by  Google^ 


660 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[16  ALS. 


benefit,  or  advantage  sriven  to  him  by 
this  will,  by  which  I  mean,  when  the 
rents  and  profits  can  no  longer  be 
paid  into  the  proper  hands  of  my  said 
nephew  for  his  own  use  and  benefll^ 
according:  to  my  previous  direction, 
then  such  risrht,  benefit,  or  advantage 
shall  cease  and  determine  as  to  him, 
and  be  applied  for  the  benefit  of  his 
children.  Upon  the  whole,  therefore, 
I  think  that  the  true  construction  of 
this  will  is  that  the  testator  did  in- 
tend that  tiie  interest  of  the  nephew 
should  cease  whenever  It  could  no 
longer  be  the  subject  of  his  immediate 
personal  enjoyment,  and  that  it  did  not 
vest  in  the  assignees  under  his  bank- 
ruptcy." 

But  it  has  been  held  that  any 
amount  over  that  necessary  for  the 
purposes  of  the  trust  passes  to  the  as- 
signee in  bankruptcy.  Page  v.  Way 
(1840)  8  Beav.  20,  49  Eng.  Reprint,  8, 
4  Jur.  600;  Kearsley  v.  Woodcock 
(1843)  3  Hare,  185,  67  Eng.  Reprint, 
348,  8  Jur.  120. 

And  in  Lear  v.  Leggett  (1829)  2 
Sim.  479,  67  Eng.  Reprint,  867,  af- 
firmed in  (1830)  1  Russ.  ft  M.  690,  89 
Eng.  Reprint,  265,  it  was  held  that 
where  a  trust  for  life  was  not  subject 
to  alienation,  and  was  subject  to  a 
limitation  that,  if  the  beneficiary 
should  alienate  or  attempt  to  alienate, 
it  should  operate  as  a  forfeiture  and 
the  provision  would  devolve  upon  the 
next  successor,  the  interest  of  the 
beneficiary  passed  to  his  assignee  in 
bankruptcy  because  bankruptcy  was 
not  a  voluntary  alienation,  which  was 
contemplated  by  the  will.  The  vice 
chancellor  said:  "This  is  not  a  case 
in  which  I  can  hold,  on  the  words  of 
this  proviso,  that  the  limitation  over 
took  effect,  and  it  appears  to  me  that 
the  cases  which  have  been  cited  in 
support  of  the  children's  claim  do  not 
warrant  the  argument  in  their  favor. 
The  words  of  this  will  must,  as  in  all 
cases  of  the  like  nature,  be  construed 
with  great  slrictness.  In  Dommett  v. 
Bedford,  the  annuity  on  which  the 
question  arose  was  given  by  reference 
to  the  annuity  given  to  the  niece. 
There  the  testator  gave  the  annuity  to 
his  niece,  Anne  Ireland,  and  declared 
that  the  same  should  from  time  to  time 


be  paid  to  herself  only,  and  that  re* 
ceipt  under  her  hand,  and  no  other, 
should  be  a  sufficient  discharge  for  the 
payment  thereof,  his  intent  being  that 
the  said  annuity,  or  any  part  thereof, 
should  not  be  alienated  for  the  whole 
term  of  her  life,  or  for  any  part  of  the 
s^id  term,  and  that,  if  the  aame  should 
be  so  alienated,  the  said  annui^ 
should  immediately  thereupon  cease 
and  determine.  The  testator  does  not 
say  that  if  the  annuity  was  alienated 
by  the  act  of  the  party  it  should  cease; 
therefore,  that  Is  not  a  case  in  which 
the  benefit  was  to  go  over  on  an  act 
done  by  the  party.  The  case  of  Cooper 
V.  Wyatt  is  totally  different  from  the 
one  now  before  me.  The  vice  chancel- 
lor, in  giving  judgment,  calls  in  aid 
of  his  construction  of  tiie  proviso,  the 
mode  in  which  the  benefit  la  givffin  to 
the  nephew,  and  says:   'Here  Is  no 
gift  to  the  n^hew  other  than  a  direc- 
tion that  the  payment  should  be  made 
into  his  proper  hands,  but  not  to  his 
assigns,  and  for  his  own  use  and  bene- 
fit, which  expressions  naturally  import 
an  intention  of  personal  enjoyment  by 
the  nephew,  and  the  exclusion  of  aU 
who  attempt  to  claim  through  him,  and 
in  this  sense  the  words,  "his  assigns,** 
will  as  well  comprehend  the  assignees 
by  operation  of  law,  as  assignees  by 
his  own  act.'    The  judgment,  there- 
fore, did  not  rest  on  the  proviso  alone, 
but  on  the  proviso  taken  in  connection 
with  the  limited  words  of  the  gift 
(His  Honor  here  read  liiat  part  of  the 
will  in  this  case  in  which  the  trusts 
were  declared,  and  then  proceeded.) 
Now  here  is  a  gift  totally  unlike  the 
gifts  in  Dommett  v.  Bedford  and  Coop- 
er V.  Wyatt.  The  testator  then  directs 
that  the  gift  shall  not  be  subject  to 
any  alienation,  or  disposition  by  sale, 
mortgage,  or  othery^ise  in  any  manner 
whatsoever.   Now  these  words  alone 
do  not  create  any  forfeiture.  The  tes- 
tator then  declares  that  in  case  his  son 
or  his  daughters  should  charge,  or  at- 
tempt to  charge,  aifect,  or  encumber, 
etc.   Now  all  these  words  refer  to  a 
voluntary  act  of  the  party,  and  point 
out  a  voluntary  alienation,  and  I  am  of 
the  opinion  that  no  act  has  been  done 
in  this  case  which  can  be  said  to  be 
a  voluntary  alienation,  or  attempt  to 
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alimt^  and  I  must  therefore  declare 

that  the  assigneea  are  entitled  to  the 
life  interest  of  Alexander  Goudge,  the 
80Q,  in  the  fund  in  question."  This  de- 
cisioD  was  followed  in  Ex  parte  Pixley 
(1889)  6  Morrell  (Eng.)  95,  60  L.  T. 
N.  S.  710,  87  Week.  Rep.  620. 

So.  in  Green  t.  Spicer  (1880)  1  Rubb. 
i  H.  S95,  39  Eng.  Reprint,  153,  Tam- 
lyn,  396,  48  Eng.  Reprint,  168.  8  L. 
J.  Ch.  105.  where  the  trust  directed  the 
application  of  a  fund  for  the  benefit 
of  the  beneficiary,  it  was  held  that  his 
rights  pass  to  his  trustee  in  bankrupt- 
^7,  notwithstanding  a  proviso  in  the 
iDatnuaent  creating  the  trust  that  the"^ 
iKnefldary  shall  not  have  power  to 
sell,  mortgage,  or  anticipate  the  In- 
come of  the  fund.  And  see  Hetcalfe 
T.  Metcalfe  (1889)  L.  R.  43  Ch.  Dir. 
(Enr)  633,  S9  L.  J.  Ch.  N.  S.  169,  61 
L  T.  N.  3.  767,  88  Week.  Rop.  897. 

i,  TnuU  waUttg  dMoreNon  in  (niateee. 

Where  the  beneficiary  has  no  title, 
1^  or  equitable,  in  the  property,  and 
no  control  over  the  trust,  as  where  his 
rights  rest  absolutely  in  the  discretion 
of  the  trustees,  the  property  is  not 
subject  to  the  control  of  creditors,  and 
the  trustee  in  bankruptcy  has  no  rights 
therein.  Robertson  v.  Schard  (1909) 
142  Iowa,  500,  134  Am.  St.  Rep.  430, 
119  N.  W.  529;  Brown  v.  Lumbert 
(1915)  221  Mass.  419,  108  N.  E.  1079; 
Twopenny  v.  Peyton  (1840)  10  Sim. 
487,  59  Eng.  Reprint,  704,  9  L.  J,  Ch. 
N.  S.  172,  4  Jur.  456.  In  Twopenny  v. 
Peyton  (Eng.)  supra,  it  appeared  that 
a  trust  was  created  by  will  and  codicil 
for  the  maintenance  and  support  of 
the  testator's  nephew,  and,  in  holding 
that  his  assignees  in  bankruptcy  were 
not  entitled  to  any  interest,  the  vice 
chancellor,  Sir  L.  Shadwell,  said : 
*This  case  is  distinguishable  from 
those  that  have  been  cited ;  for,  in  the 
first  place,  there  is  a  gift  in  the  will 
to  the  nephew  for  his  life,  and  then 
the  testatrix,  in  her  codicil,  after  tak- 
ing notice  that  her  nephew  had  be- 
come a  bankrupt  and  a  lunatic,  re- 
vokes the  bequest  for  life  to  her  neph- 
ew, and  directs  her  executors,  during 
his  life,  to  apply  for  his  maintenance 
and  support,  and  for  no  other  purpose, 
the  whole  of  such  part  of  the  interest 
16  AX.R^-86. 


of  that  portion  of  the  residue  which, 
by  her  will,  she  had  bequeathed  in 
trust  for  him,  at  such  time  or  times, 
in  such  proportions  and  in  such  man- 
ner as  they  should,  in  their  discretion, 
think  most  expedient  In  my  opinion, 
therefore,  it  would  be  impossible  for 
the  executors  to  apply  the  income  of 
the  trust  fund  for  the  benefit  of  the 
nephew  generally,  or  for  any  purpose 
beneficial  to  him,  which  is  not  com- 
prehended under  the  terms  'mainte- 
nance and  support.'  Besides,  the  ex- 
ecutors are  not  directed  to  apply  the 
whole  of  the  income  for  the  mainte- 
nance and  support  of  the  nephew,  but 
only  such  a  proportion  of  it  as  they, 
in  their  discretion,  should  think  ex- 
pedient. I  am  therefore  of  opinion 
that,  in  this  case,  a  trust  is  created 
for  the  mere  special  purpose  of  sup- 
porting and  maintaining  the  nephew; 
and  under  such  a  trust  the  assignee 
cannot  take  any  interest." 

And  it  has  been  held,  under  a  will 
vesting  an  absolute  discretion  in  trus- 
tees, that,  where  they  have  paid  trust 
funds  to  the  beneficiary  under  an 
agreement  that  he  is  to  repay  the 
same,  he  may  repay  the  same  as 
against  his  trustee  in  bankruptcy,  so 
that  the  latter  cannot  recover  the 
same.  Perry  v.  Avery  (1907)  148 
Mich.  211,  111  N.  W.  746.  And  see 
Bird  V.  Johnson  (1864)  18  Jur.  (Eng.) 
976. 

And  even  where  the  trust,  although 
in  terms  determinable  by  bankruptcy, 
provides  that  the  trustees  in  tbelr  dis- 
cretion may  pay  to  the  beneficiary 
snch  part  of  the  income  to  which  he 
would  have  been  entitled  under  the 
preceding  trust,  in  case  the  forfeiture 
had  not  happened,  it  has  been  held 
that  the  assignee  in  bankruptcy  of  the 
beneficiary  cannot  subjugate  to  his 
control  what  comes  to  the  beneficiary 
after  his  bankruptcy.  This  was  the 
conclusion  reached  in  Nichols  v.  Eaton 
(1876)  91  U.  S.  716,  28  L.  ed.  264,  18 
Nat.  Bankr.  Reg.  421,  affirming  (1878) 
3  Cliff.  598,  Fed.  Cas.  No.  10,241.  In 
reaching  this  conclusion,  Clifford,  C. 
J.,  discussed  the  trust  provision  under 
consideration  as  follows:  "It  must  be 
assumed  throughout  that  all  the  rights 
which  tiie  bankrupt  had  before  that 
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time  enjoyed  under  the  will  were  de- 
termined by  the  bankruptcy.  All  such 
■ights  being:  determined,  the  only  ques- 
tion is  whether  he  acquired  any  new 
rights  under  that  clause,  or,  in  other 
words,  whether  the  clause  vested  in 
the  bankrupt  any  property  interest  in 
the  income  of  the  trust  fund.  Careful- 
ly examined,  the  language  found  in  the 
will  is  very  precise  and  expressive  in 
^  its  legal  effect;  so  much  so,  that  it 
may  be  said  to  speak  its  own  construc- 
tion. It  is  as  follows :  In  case,  after 
the  cessation  of  said  income  as  to  my 
said  sons  respectively  otherwise  than 
by  death,  as  hereinbefore  provided  for, 
it  shall  be  lawful  for  any  said  trus- 
tees, in  their  discretion,  but  without 
its  being  obligatory  upon  them,  to 
or  apply  for  the  use  of  my  said  sons 
respectively,  or  for  the  use  of  such  of 
tny  said  sons  and  his  wife  and  family, 
eo  much  and  such  parts  of  the  income 
to  which  my  said  sons  respectively 
would  have  been  entitled  under  the 
preceding  trust,  in  case  the  forfeiture 
hereinbefore  provided  for  had  not 
liappened.'  Under  that  clause,  no  right 
"Whatever  vested  in  the  bankrupt  to 
jrny  portion  of  the  income,  which  he 
•could  enforce  in  any  court  of  law  or 
•equity.  Such  a  claim  cannot  be  recog- 
nized by  any  court,  as  the  property  is 
held  by  the  trustees  under  the  limita- 
tions, in  case  of  bankruptcy,  provided 
in  the  antecedent  clause,  and  could 
not  pass  under  those  Umltstioiis  un- 
less some  portion  of  it  was  paid  to,  or 
4ipplied  for,  the  use  of  the  bankrupt, 
■or  his  wife  and  children,  by  the  trus- 
tees, in  their  discretion,  it  being  ex- 
pressly declared  by  the  testatrix  that 
no  obligation  is  imposed  upon  the  trus- 
tees to  pay  any  sums  to  him  or  them, 
«r  to  app^  a  dollar  in  that  direction, 
the  provision  being  that  it  is  lawful,  in 
the  contingency  described,  for  the 
trustees  to  do  so,  but  without  it  being 
-obligatory,  showing  that  it  is  a  mere 
naked  power  in  the  trustees,  which 
vested  nothing,  either  in  the  bankrupt 
•or  his  wife  and  children,  which  either 
he  or  they  could  enforce  under  any 
circumstances.  Courts  cannot  ad- 
judge under  that  language  that  such 
An  appropriation  is  obligatory — ^that. 
by  it  the  trustees  are  compellable  to 


allow  a  portion  of  the  fund  for  the  use 
of  the  bankrupt  or  his  wife  and  chil- 
dren, as  the  will  provides  that  It  shall 
not  be  obligatory  upon  them  to  make 
any  such  appropriation,  and  it  is  not 
competent  for  the  court  to  alter  tiie 
will  or  to  make  a  new  one  for  the  de* 
cedent."  And  in  affirming  the  decision 
of  the  lower  court,  Justice  Miller, 
speaking  for  the  Bupreme  court,  said 
that  it  was  not  pr^ared  to  adopt  "the 
doctrine  that  the  owner  of  property, 
in  the  free  exercise  of  his  will  in  dis- 
posing of  it,  cannot  so  dispose  of  it 
but  that  the  object  of  his  bounty,  who 
4(iarts  with  nothing  in  return^  must 
hold  it  subject  to  the  debts  due  his 
creditors." 

But  in  Re  Ashby  [1892]  1  Q.  E 
(Eng.)  872, 66  L.  T.  N.  S.  253, 40  Week. 
Rep.  480,  9  Morrell,  77,  it  was  held 
that  where  a  trustee.  In  the  exercise 
of  a  discretion  vested  in  him,  paid 
more  money  over  to  the  bankrupt  bene- 
ficiary for  his  support  and  mainte- 
nance than  was  necessary  for  that 
purpose,  the  trustee  in  bankruptcy 
was  entitled  to  such  surplus.  The 
court  said:  *1  am  of  opinion  .  .  . 
that  altiiough  the  presence  in  this  set- 
tlement of  this  discretionary  power  to 
the  trustees  does  not  make  the  aettle- 
ment  void  as  against  creditora,  and 
may  practically,  to  a  great  extent^  give 
the  bankrupt  the  advantage  of  the  for^ 
feited  estate,  or  the  advantages  which 
he  would  have  gained  as  the  owner  of 
the  forfeited  estate,  yet,  inasmuch  as 
the  advantages  can  only  be  gained  at 
the  discretion  of  the  trustees,   .   .  . 
if  the  trustees,  in  the  exercise  of  their 
discretion,  do  pay  the  rents  and  profits 
Of  this  estate  to  the  baidcrupt  in  ex- 
cess of  tile  amount  necessary  for  his 
mere  support,  then  the  trustee  in 
bankruptcy  will  be  able  to  profits  so 
received.  And  one  cannot  help  feeling 
glad  that  such  should  be  the  result, 
because  it  would  be  a  monstrous  thing 
if,  notwithstanding  the  bankruptcy, 
the  bankrupt,  at  the  discretion  of  the 
trustees^  should  substantially  go  on 
receiving  the  same  income  from  this 
estate  which  he  was  receiving  l>efore 
the  bankruptcy." 

And  in  Wallace  v.  Anderson  (1853) 
16  Beav.  583,  61  Eng.  Reprint,  885,  21 
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L.  T.  17,  assignees  in  bankruptcy  of 
1  beDeficiary  in  a  trust,  the  income 
from  which  was  payable  "in  such  man- 
ner, for  the  maintenance  and  support, 
or  otherwise  for  the  benefit,"  of  the 
bankrupt  and  the  issue  of  his  mar- 
riage, as  the  trustees  might  think  prop- 
er, were  held  to  be  entitled  to  any  sur- 
plus over  what  was  necessary  for  the 
maintenance  of  the  issue. 

And  in  Piercy  v.  Roberts  (1882)  1 
H7I.  ft  K.  4,  89  Eiv.  Reprint,  682» 
wbere  the  trust  funds  were  made  pay- 
able to  the  beneficiary  according  to 
tile  judgment  and  discretion  of  the 
trastees,  it  was  held  that  such  discre- 
tion was  determined  by  the  insolvency 
of  the  beneficiary,  so  that  the  funds 
Tested  in  his  assignee.  The  master  of 
fherolts  (Sir  John  Leach)  said:  "The 
qnestion  is  whether  this  legacy  passed 
to  tiie  assignee  of  the  insolvent  upon 
tiie  insolvency  of  the  legatee,  or 
whether  it  may  remain  in  the  hands  of 
the  executors,  to  be  applied,  at  their 
discretion,  for  the  benefit  of  the 
legatee.  The  insolvent  being  the  only 
person  substantially  entitled  to  this 
legacy,  the  attempt  to  continue  in  him 
the  u^joyment  of  it,  notwithstanding 
his  insolvency,  is  In  fraud  of  the  law. 
The  discretion  of  the  executors  deter- 
mined by  the  insolvency,  and  the  prop- 
erty passed  by  the  assignment" 

In  Snowdon  v.  Dales  (1834)  6  Sim. 
52i  68  Eng.  Reprint,  690,  it  appeared 
that  a  trust  was  created  by  deed  for 
tile  life  of  the  beneficiary,  or  during 
nidi  part  thereof  as  the  trustees 
should  think  proper,  and  at  their  will 
and  pleasure,  but  not  otherwise,  etc., 
but  so  that  the  beneficiary  should  not' 
have  any  right  or  title  to  such  interest 
other  than  the  trustees  should  in  their 
discretion  think  proper,  and  so  that  it 
should  not  be  subject  to  the  benefi- 
ciary's debts,  with  a  further  provision 
for  his  widow  and  children  on  his  de- 
cease, and,  after  decease  of  the  benefi- 
ciary or  widow,  accumulations  should 
be  in  trust  for  his  children,  or,  if  none, 
in  trust  for  another.  The  beneficiary 
became  bankrupt.  It  was  held  that  the 
beneficiary's  assignees  in  bankpptcy 
wen  entitled  to  his  life  Interest,  the 
vice  chancellor.  Sir  L.  Shadwell,  say- 
ing: "It  is  plain  that  the  grantor  did 


intend  to  exclude  the  assignees; 
and  that  object  might  have  been  af- 
fected if  there  had  been  a  clear  gift 
over.  But  the  question  is  whether 
there  is  anything  in  the  deed  that 
amounts  to  a  direction  that  the  trus- 
tees shall  withhold  the  pajrment  of  the 
interest  and  accumulate  it,  during  the 
lifetime  of  J.  D.  Hepworth,  if  they 
shall  think  fit.  Although  the  words, 
'savings  and  accumulations,'  as  they 
first  occur,  might  bear  that  constrvc- 
tion,  yet,  taking  the  whole  of  the  in- 
strument together,  I  think  that  the 
better  construction  is  that  those  words 
do  not  enable  the  trustees  to  withhold 
and  accumulate  any  portion  of  the 
interest  during  the  life  of  J.  D.  Hep- 
worth.  Declare  that  the  plaintiffs  are 
entitled  to  the  bankrupt's  life  interest 
in  the  £800."  And  see  Holmes  v.  Pen- 
ny (1866)  8  Kay  ft  J.  90,  69  Eng.  Re- 
print, 1086,  26  L.  J.  Ch.  N.  S.  179,  8 
Jur.  N.  S.  80,  6  Week  Rep.  132,  where- 
in such  a  trust  was  held  void  as 
against  subsequent  creditors  repre- 
sented by  a  trustee  in  bankruptcy. 
But  compare  Trappes  v.  Meredith 
(1871)  L.  R.  7  Ch.  (Eng.)  248,  41  L.  J. 
Ch.  N.  S.  237, 26  L.  T.  N.  S.  5,  20  Week. 
Rep.  180  (in  the  Scotch  court  of  ses- 
sions (1871)  10  Sc.  Sess.  Gas.  8d 
Series,  38,  44  Scot  Jur.  26). 

e.  Under  special  stotHtory  reffuUUUnuu 

Even  though  a  trust  income  can  nei- 
ther be  transferred  by  the  bankrupt 
beneficiary  nor  levied  on  or  sold  under 
judicial  process,  it  has  been  held  that 
where  the  local  law,  as  in  New  York, 
provides  that  where  a  trust  is  created 
to  receive  the  rents  and  profits  of 
lands,  and  no  valid  direction  for  the 
accumulation  is  given,  the  surplus  be- 
yond the  sum  necessary  for  the  sup- 
port and  education  of  the  bene^ciary 
shall  be  liable  in  equity  to  the  claims 
of  creditors,  in  the  same  manner  as 
other  personal  property  which  cannot 
be  reached  by  an  execution'  at  law — 
surplus  income,  on  the  bankruptcy  of 
the  beneficiary,  may  be  claimed  by  the 
trustee  in  bankruptcy  as  assets  of  the 
estate.  Re  Baudoulne  (1899)  96  Fed. 
636,  8  Am.  Bankr.  Rep.  65,  reversed  on 
question  of  Jurisdiction  in  (1900)  41 
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C.  C.  A.  318,  lOl'Fed.  574,  8  Am.  Bankr. 
Rep.  651 ;  Re  Tiffany  (1904)  133  Fed. 
799;  Brown  v.  Barker  (1902)  68  App. 
Div.  592,  74  N.  Y.  Supp.  43,  8  Am. 
Bankr.  Rep.  450;  McNaboe  v.  Marks 
(1906)  51  MiBC.  207,  99  N.  Y.  Supp. 
960,  16  Am.  Bankr.  Rep.  767  (holding 
that  the  surplus  income  from  a  trust 
can  be  reached  only  by  a  creditor's 
bill). 

But  a  contrary  conclusion  was 
regched  in  Butler  v,  Baudoulne  (1903) 
84  App.  Div.  215,  82  N.  Y.  Supp.  773, 
16  Am.  Bankr.  Rep.  238,  note,  affirmed 
without  opinion  in  (1903)  177  N.  Y. 
580,  69  N.  E.  1121,  it  being  held  that 
the  surplus  referred  to  in  the  statute 
could  not  be  reached  by  the  trustee  in 
bankruptcy  of  Uie  beneficiary  of  the 
spendthrift  trust.  This  was  upon  the 
ground  that  the  provisions  of  the  stat- 
ute were  only  available  to  judgment 
creditors  who  had  exhausted  their 
remedies  at  law,  and  that  the  trustee 


in  bankruptcy  was  not  within  lhat 

class. 

However,  subsequent  to  this  deci- 
sion, and  possibly  in  view  thereof. 
Congress  amended  the  Bankruptcy 
Act  (Act  June  25,  1910),  by  extending 
to  trustees  in  bankruptcy  the  powers 
of  a  judgment  creditor  holding  an  ex- 
ecution duly  returned  unsatisfied,  and 
it  has  been  held  (Jenks  v.  Title  Guar-, 
anty  &  T.  Co.  (1915)  170  App.  Div. 
880,  156  N.  Y.  Supp.  478)  that,  by  vir- 
tue of  the  power  so  conferred,  a  trus- 
tee in  bankruptcy  may  reach  the  sur- 
plas  income  held  by  the  trustee  of  a 
spendthrift  trust  And  to  the  same 
effect  is  Re  Reynolds  (1917)  243  Fed. 
268,  holding  that  the  rights  of  the 
trustee  in  bankruptcy  in  such  a  case 
are  not  by  virtue  of  §  70  of  the  Bank- 
ruptcy Act,  but  arise  under  §  47  as 
amended  in  1910,  which  gives  him  the 
right  of  a  judgment  creditor. 

G.  J.  a 


J.  T.  MUSGRAVE,  Appt, 

V. 

S.  C.  MUSGRAVE  et  al. 

IFesC  Virginia  Supreme  Court  of  Appeals  — AprU  18t  i920» 

(86  W.  Va.  119,  108  S.  E.  302.) 

Will  —  devise  subject  to  oil  lease  —  right  to  roys^ties. 

Where  the  owner  of  a  tract  of  land  leases  the  same  for  oil  and  gas  de- 
velopment, and  dies  before  any  operations  are  conducted  thereon  under 
such  lease,  leaving  a  will  by  which  he  divides  said  tract  of  land  into 
severaT  parcels,  and  devises  to  each  of  his  children  one  of  such  parcels, 
and  the  lessee  in  such  oil  and  gas  lease  subsequently  produces  oil  or  gas 
from  some  of  such  subdivisions,  the  present  owner  of  each  of  the  sub- 
divisions from  which  such  oil  or  gas  is  produced  will  be  entitled  to  receive 
the  rents  and  royalties  arising  from  the  production  from  the  subdivision 
owned  by  him. 

[See  note  on  this  question  beginning  on  page  688.] 

Headnote  by  RiTZ,  J. 

(Williams,  P.,  and  Foffenbarger,  J.,  dissent.) 


Appev^  by  plaintiff  from  a  decree  of  the  Circuit  Court  for  Monongalia 
County  sustaining  a  demurrer  to  a  bill  filed  to  compel  an  accounting  for 
royalties  produced  from  certain  oil  and  gas  wells,  and  for  a  division 
thereof  among  all  the  heirs  at  law  of  plaintiff's  deceased  father.  Affimied* 

The  facts  are  stated  in  the  opinion  of  the  court. 
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Uessn.  L.  C  HosgiaTe  and  Wil- 
liam T.  George  for  appellant. 

Messrs.  Glasscock  &  Glasscock,  Cos 
A  Baker,  A.  a  Fleming,  Charles  Pow- 
ell, and  Kemble  White  for  appellees. 

Ritz,  J.,  delivered  the  opinion  of 
the  court: 

On  the  7th  of  March,  1902,  John 
J.  Musgrave,  being  the  owner  of  a 
tract  of  about  336  acres  of  land, 
executed  an  oil  and  gaa  lease  there- 
on for  the  term  of  ten  years  from 
its  date,  and  as  long  thereafter  as 
o3  and  gas,  or  either  of  them,  are 
produced  therefrom,  and  providing 
further  for  the  delivery  of  a  certain 
stipulated  proportion  of  the  pro- 
duction to  the  owner  of  the  land  as 
consideration  for  the  lease.  In 
1895  he  made  his  will  devising  this 
land  to  his  several  children.  By 
the  terms  of  the  will  it  was  cut  up 
into  several  different  tracts,  one  of 
which  was  devised  to  each  of  the 
children.    In  December,  1903,  he 
departed  this  life.    His  will  was 
duly  probated,  and  his  children 
took  the  parcels  of  land  devised  to 
them  by  the  terms  thereof.   Up  to 
this  time  there  had  been  no  devdop- 
ment  for  oil  or  gas  upon  the  tract 
of  land.  Sometime  after  the  death 
of  Musgrave  the  holder  of  the  lease 
began  development  upon  one  of  the 
subdivisions.  The  well  proved  to  be 
a  producer,  and  subsequently  sever- 
al other  producing  wells  were  drilled 
on  some  of  the  tracts  of  land.  Up- 
on the  part  of  the  farm  devised  to 
the  plaintiff  under  the  will  of  his 
father  no  development  was  had.  He 
demanded  of  the  lessee  that  the 
royalty   derived   from  the  wells 
dialled  upon  the  whole  tract  of  land 
be  divided  among  all  of  the  heirs  of 
John  J.  Musgrave,  which  demand 
vra&  resisted  by  the  parties  upon 
vhose  tracts  the  wells  were  located, 
and  denied  by  the  lessee.  This  suit 
was  tiiereupon  brought  by  J.  T.  Mus- 
grave, one  of  the  children  of  John 
J.  Musgrave,  against  the  other  heirs 
at  law  and  the  lessee  in  the  oil  and 
gaft  lease,  to  compel  an  accounting 
for  the  royalties  produced  from  the 
wells  upon  said  land,  and  a  division 
thereof  among  all  of  the  heirs  at 


MUSGRAVE.  565 

law  of  John  J.  Musgrave.  From 
the  decree  of  the  circuit  court  of 
Monongalia  county  sustaining  a  de- 
murrer to  the  bUl,  this  appeal  is 
prosecuted  by  the  plaintiff. 

It  wiU  be  observed  from  the  above 
statement  that  the  sole  question 
presented  here  is  whether  the  plain- 
tiff is  entitled  to  participate  in  the 
distribution  of  royalties  arising 
from  wells  drilled  upon  a  parcel  of 
land  other  than  the  one  devised  to 
him,  because  of  the  fact  that  the 
lease  under  which  the  well  is  drilled 
was  executed  before  the  land  was 
divided,  and  included  the  whole 
tract.  The  question  was  before  this 
court  in  the  cases  of  Campbell  v. 
I^ch,  81  W.  Va.  374,  L.R.A. 
1918B,  1070, 94  S.  E.  739.  and  Pitts- 
burgh  &  W.  V.  Gas  Co.  v.  Ankrom, 
83  W.  Va.  81,  5  A.L.R.  1157,  97  S. 
E.  593.  In  the  former  case  it  was 
held  that,  where  the  owner  of  a 
large  tract  of  land  leased  it  for  oil 
and  gas  development,  and  died  be- 
fore any  work  was  done  under  the 
lease,  and  his  heirs  at  law  parti- 
tioned the  land  among  them,  the  re- 
sult of  any  development  thereafter 
upon  the  land  inured  to  the  benefit 
of  all  the  heirs,  regardless  of  the 
ownership  of  the  subdivision  from 
which  the  oil  or  gas  was  produced. 
That  decision  was  by  a  divided 
court,  and  subsequently,  when  prac- 
tically the  same  question  was  pre- 
sented in  the  case  of  Pittsburgh  &  W. 
V.  Gas  Co.  V.  Ankrom,  supra,  it  was 
held,  likewise  by  a  divided  court, 
that  the  oil  produced  belonged  to  the 
owner  of  the  tract  of  land  upon 
which  the  well  was  located.  In  that 
case  a  bankrupt  owned  a  large  tract 
of  land  on  which  existed  a  valid  oil 
and  gas  lease.  His  .trustee  in  bank- 
ruptcy cut  this  up  into  a  number  of 
small  tracts,  and  sold  them,  without 
regard  to  the  oil  and  gas  lease  sub- 
sisting thereon.  Thereafter  produc- 
tion was  had  on  some  of  the  subdivi- 
sions, and  it  was  claimed  by  the 
owners  of  subdivisions  upon  which 
no  production  was  had  that  they 
were  entitled  to  participate  in  the 
royalties,  but  it  was  held  tiiat  such 
was  not  the  case;  that  the  owners 
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of  the  subdivisions  upon  which  the 
oil  was  produced  were  entitled  to  all 
of  the  royalties.  The  arguments  in 
favor  of  the  respective  positions  are 
fully  developed  in  the  opinions  and 
dissenting  opinions  in  these  two 
cases. 

The  contention  is  made  that  when 
the  land  was  divided  at  the  death  of 
Musgrave,  in  accordance  with  the 
provisions  of  his  will,  this  did  not 
effect  a  division  of  the  oil  and  gas, 
but  that  this  estate  was  still  held  in 
common,  notwithstanding  the  provi- 
sions of  the  will  and  the  devise  of 
respective  parcels  of  the  land  to  the 
several  children.  If  this  contention 
is  sustained,  then  at  the  time  of 
Musgrave's  death  he  owned  two  es- 
tates in  the  same  parcel  of  realty,  to 
wit,  the  land  itself,  and  another  es- 
tate termed  the  royalty  thereon, 
which,  according  to  all  the  author- 
ities with  which  we  are  familiar, 
cannot  exist.  As  argued  in  the 
opinion  in  the  case  of  Pittsburgh  & 
W.  V.  Gas  Co.  V.  Ankrom,  supra,  a 
party  cannot  have  two  different  es- 
tates in  the  same  land.  As  soon  as 
two  outstanding  estates  in  the  same 
tract  of  land  become  vested  in  one 
owner,  the  lesser  estate  becomes 
merged  in  the  greater.  We  think 
the  determination  of  this  case  de- 
pends upon  the  answer  to  the  ques- 
tion: What  did  John  J.  Musgrave 
own  at  the  time  of  his  death?  He 
was  the  owner  of  the  whole  335 
acres  of  land,  subject  only  to  the 
right  of  the  lessee  in  the  oil  and  gas 
lease  to  develop  the  same  for  oil.  It 
has  been  repeatedly  held  by  this 
court  that  the  holder  of  an  oil  and 
gas  lease  has  no  vested  estate  in  the 
oil  and  gas  in  place  until  develop- 
ment has  been  had  upon  the  land, 
and  oil  and  gas  produced.  At  his 
death  each  of  his  children  took  ev- 
ery interest  in  the  parcel  of  land 
assigned  to  him,  respectively,  that 
John  J.  Musgrave  had  therein.  It 
cannot  be  doubted  that  he  (John  J. 
Musgrave)  was  the  owner  of  the  oil 
and  gas  underlying  this  tract  of 
land  at  the  time  of  his  death.  The 
lessee  had  not  developed.  No  oil  or 
gas  had  been  found  at  that  time,  and 


the  only  interest  that  the  lessee -bad 

in  the  property  was  a  mere  right  to 
go  upon  it  and  prospect  for  oil  and 
gas.  The  oil  and  gas  underlying  the 
property  were  owned  absolutely  by 
John  J.  Musgrave.  When  he  de- 
vised  a  particular  parcel  of  this  land 
to  one  of  his  children,  that  one  took 
in  that  parcel  of  land  all  of  the  in- 
terest that  John  J.  Musgrave  had 
therein,  including  the  oil  and  gas^ 
and  all  other  minerals  underlying  it 
That  oil  and  gas  are  minerals,  and 
belong  to  the  owner  of  the  land,  can- 
not be  denied.  They  are  the  prop- 
erty of  him  upon  whose  land  thejr 
are  produced.  It  is  true  that  it  is 
generally  believed,  and  it  may  be 
conceded,  that  these  minerals  are 
more  or  less  vagrant  in  their  char- 
acter. They  do  not  persist  in  the 
same  position  in  the  earth  at  all 
times,  but  the  owner  of  land  has  the 
right  to  develop  the  same  for  the 
purpose  of  producing  oil  and  gas, 
and,  if  in  the  course  of  this  develop- 
ment oil  or  gas  from  adjacent  lands 
escapes  to  his  premises,  it  belongs  to 
him;  and,  vice  versa,  if  oil  or  gas 
which  at  one  time  underlay  his  luid 
escapes,  and  is  produced  through 

wells  on  adjoining  

lands,  it  belongs  to 

■abject  to  oil 

the  Pnflprietor  of  ^'^^"^^  *• 
such  land.   This  is 
the  conclusion  reached  by  the  major- 
ity of  the  court  in  the  case  of  Pitts- 
burgh &  W.  V.  Gas  Co.  V.  Ankrom, 
supra,  and  after  careful  considera- 
tion we  adhere  to  that  conclusion. 
It  would  serve  no  useful  purpose  to 
further  elaborate  the  arguments  in 
support  of  tiiis  contention,  as  they 
are  fully  stated  in  the  Ankrom  Case, 
and  our  attention  is  not  called  to 
any  further  or  other  reason  in  Jus- 
tification or  condemnation  of  the 
conclusion    there    reached.  As 
shown  by  the  opinion  in  that  case, 
the  conclusion  is  supported  by  the 
decision  of  the  supreme  court  of 
Ohio  in  the  case  of  Northwestern 
Ohio  Natural  Gas  Co.  v.  Ullery,  68 
Ohio  St.  259.  67  N.  E.  494.  22  Mor. 
Min.  Rep.  647;  the  supreme  court  of 
the  state  of  Arkansas  in  the  case 
of  Osbom  V.  Arkansas  Territorial 
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on  &  Gas  Co.  108  Ark.  175,  146  S. 
W.  122;  by  the  appellate  court  of 
the  state  of  Indiana  in  the  case  of 
Fairbanks  v.  Warrum,  56  Ind.  App. 
337,  104  N.  E.  983,  1141.  Those 
cases  are  reviewed  in  the  opinion  in 
the  Ankrom  Case,  and  we  consider 
it  unnecessary  to  do  more  than  cite 
them  at  this  time. 

Since  the  decision  in  that  case  the 
supreme  court  of  Oklahoma  has  had 
before  it  this  identical  question,  and 
in  the  cases  of  Kimbley  v.  Luckey, 
^  Okla.  — ,  179  Pac.  928,  and 
Pierce  Oil  Corp.  t.  Schacfat,  76  Okla. 
101,  181  Pac.  731,  that  court  fol- 
lowed the  decision  of  this  court  in 
the  Ankrom  Case,  supported  by  the 
authorities  there  cited.  It  is  true 
the  supreme  court  of  Pennsylvania 
has  taken  the  contrary  view  in  the 
case  of  Wettengel  v,  Gormley,  160 
Pa.  659, 40  Am.  St  Bep.  733, 28  Atl. 
934,  18  Mor.  Min.  Rep.  98,  and  184 
Pa.  354,  39  Atl.  57,  19  Mor.  Min. 
Rep.  213.  We  could  not  agree  with 
the  conclusion  reached  by  that  court 
at  the  time  of  the  decision  of  the 
Ankrom  Case,  and  after  a  further 
careful  review  of  the  arguments  ad- 
vanced to  support  it,  we  are  still  of 
the  opinion  that  the  same  is  un- 
sound. 

Finding  no  error  in  the  decree 
complained  of,  the  same  is  affirmed. 

Miller,  J.,  concurring: 

1  fully  concur  in  l^e  opinion  of 
&e  court  in  this  case  as  prepared  by 
Judge  Ritz,  and  in  the  principles  on 
which  it  is  founded  as  more  fully 
elaborated  in  the  prior  opinions  of 
the  court  to  which  he  there  refers. 
The  dissenting  opinion  as  prepared 
by  Judge  Poffenbarger,  it  seems  to 
me,  is  a  labored  effort  in  support  of 
the  two  theories  upon  which  his 
opinion  in  Campbell  v.  Lynch,  81  W. 
Va.  374,  L.R.A.1918B,  1070,  94  S.  E. 
739,  was  predicated;  namely  (1) 
that,  by  the  execution  of  an  oil  and 
gas  lease,  the  lessor  thereby  raises 
or  creates  in  himself  a  separate  and 
distinct  estate  or  entity  called  a  roy- 
ally, which  he  denominates  or  char- 
acterizes an  incorporeal  heredita- 
ment; (2)  that  royalty  is  rent,  or  an 
issue  out  of  land  like  rent,  and  is 
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governed  by  the  same  principles  ap- 
plicable to  rent  service.  The  pur- 
pose and  object  of  maintaining 
these  two  theories  is  manifestly  to 
support  his  contention  that  the  oil 
in  place,  burdened  with  the  lease 
previously  executed,  did  not  go  to 
the  devisees  under  the  will,  although 
it  is  conceded  that  the  title  to  the 
land  did  go  to  them;  and,  secondly, 
that  the  royalty  thus  reserved  out  of 
the  oil  is  rent,  and  the  land,  being 
burdened  with  the  lease  at  the  time 
the  devise  took  effect,  must  necessa- 
rily be  apportioned  among  the  dev- 
isees as  rent  issuing  out  of  the  land 
would  go  in  such  cases.  These  two 
theories  are  wholly  inconsistent.  If 
we  accept  the  one,  the  other  is  de- 
stroyed,  for  it  is  demonstrated  by 
the  dissenting  opinion  that  rent  can 
only  issue  out  of  land,  and  not  out 
of  an  incorporeal  hereditament,  as 
this  separate  entity  characterized  as 
royalty  is  said  to  be. 

In  undertaking  to  maintain  these 
two  inconsistent  theories,  the  dis- 
senting opinion,  it  seems  to  me,  is 
its  own  best  rcEfutation. 

■;   Poffenbarger,  J.,  dissenting: 

Regarding  the  principle  applied 
in  Campbell  v.  Lynch,  81  W.  Va. 
374,  L.R.A.1918B,  1070,  94  S.  E. 
739,  as  having  been  finally  approved, 
adopted,  and  settled  as  law  in  this 
state,  I  did  not  reply  to  the  ar- 
guments against  our  conclusion,  set 
forth  in  the  dissenting  opinion,  by 
an  extension  of,  or  supplement  to, 
ihe  majority  opinion.  Indeed,  the 
conclusion,  in  my  opinion,  stood  so 
firmly  upon  reason  and  authority, 
and  seemed  to  be  so  clearly  incon- 
testable, that  I  did  not  anticipate 
nor  expect  the  numerous  assaults 
made  upon  it  from  different  sources, 
nor  any  change  in  the  attitude  of 
this  court  respecting  it.  By  way  of 
dissent  from  the  opposite  conclusion 
arrived  at  in  Pittsburgh  &  W.  V. 
Gas  Co.  v.  Ankrom,  83  W.  Va.  81,  5 
A.L.R.  1157,  97  S.  E.  593,  I  relied 
upon  my  opinion  in  Campbell  v. 
Lynch,  and  refrained  from  replica- 
tion to  the  arguments  and  conten- 
tions set  forth  in  support  of  the 
majority  view,  because  I  did  not  see 
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anything  in  it  indicative  of  a  change 
of  attitude,  since  Judge  Lsmch  was 
represented  as  entertaining  the  view 
that  the  case  was  distinguishable  in 
its  facts  from  Campbell  v.  Lynch. 
I  am  not  disposed  now,  however,  to 
let  the  decision  in  the  case  last 
named  be  overruled  without  a  pro- 
test and  a  full  disclosure  of  what  I 
conceive  to  be  fallacies  and  invoca- 
tions of  inapplicable  principles, 
found  in  the  dissenting  opinion  in 
Campbell  v.  Lynch,  the  majority 
opinion  in  Pittsburgh  &  W.  V.  Gas 
Co.  v.  Akrom,  and  two  cases  recent- 
ly decided  in  Oklahoma. 

Judge  Ritz's  opinions  filed  here  in 
these  several  causes  and  the  opinion 
delivered  in  Kimbley  v.  Luckey,  — 
Okla.  — ,  179  Pac.  928,  proceed  upon 
the  theory  that  the  right  of  explora- 
tion and  severance  ^ter  discovery 
of  oil  or  gas,  vested  by  the  lease,  vir- 
tually amounts  to  nothing  until  aft- 
er discovery  and  severance.  That 
theoiy  is  contrary  to  many  express 
decisions.  Indeed,  I  know  of  no  in- 
stance, except  those  mentioned 
above,  in  which  it  has  ever  been 
recognized,  countenanced,  or  ap- 
plied. This  court  has  decided  ex- 
actly the  contrary  in  cases  too  nu- 
merous to  mention.  That  right  has 
been  the  subject-matter  of  many 
stubborn  controversies  settled  by 
adjudication  here.  In  every  case  in 
which  there  has  been  an  effort  to 
get  rid  of  a  lease  by  forfeiture  or 
cancelation,  in  advance  of  discovery 
and  production,  it  has  been  involved. 
Steelsmith  v.  Gartlan,  45  W.  Va.  27, 
44  L.R.A.  107,  29  S.  E.  978, 19  Mor. 
Min.  Rep.  315 ;  Bettman  v.  Harness, 
42  W.  Va.  433,  36  L.R.A.  566,  26  S. 
E.  271,  18  Mor.  Min.  Rep.  500 ;  Wil- 
son v.  Reserve  Gas  Co.  78  W.  Va. 
329,  88  S.  E.  1075;  Johnson  v.  Arm- 
strong, 81  W.  Va.  399,  94  S.  E.  753. 

Our  decisions  conclusively  affirm 
that,  on  the  discovery  and  produc- 
tion of  oil  or  gas,  the  rights  of  the 
parties,  in  substantial  respects,  go 
back  by  relation  to  the  date  of  the 
lease.  They  say  the  status  of  the  oil 
and  gas  and  rights  respecting  them 
are  fixed  and  determined  as  of  the 
date  of  the  lease.  In  Eoen  v.  Bart- 
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lett,  41  W.  Va.  559,  31  L.R.A.  128, 
56  Am.  St.  Rep.  884,  23  S.  E.  664, 
18  Mor.  Min.  Rep.  289,  an  owner  of 
land,  after  having  given  an  oil  and 
gas  lease  on  it,  conveyed  it  in  sep- 
arate parcels  to  his  six  children,  re- 
serving an  estate  in  the  entire  tract 
for  his  own  life.  He  had  previously 
conveyed  away  one  half  of  his  roy- 
alty.  This  all  occurred  before  dis- 
covery or  production  of  oiL  Not 
quite  a  year  after  the  date  of  his 
deeds  to  his  children  he  conveyed  to 
strangers  the  other  half  of  the  roy- 
alty.   The  plaintiffs  in  the  case 
claimed  the  latter  half  by  purchase 
from  the  <ihildren  and  tiie  defend- 
ants by  purchase  from  the  father. 
This  court  held  that  iAie  defendants 
were  entitled  to  it,  as  assignees  of 
the  life  tenant,  saying,  "A  mine  law- 
fully leased  to  be  opened  is  ah  'open 
mine.' "  Although  not  opened  at  the 
date  of  the  lease,  nor  at  the  dates  of 
the  conveyances  to  the  children,  it 
was  treated  as  if  it  had  been  opened 
before  the  life  estate  began,  because, 
and  only  because,  the  lease  had  con- 
ferred upon  the  lessee  rig^it  and 
power  to  open  it.  The  royalty  was 
the  only  thing  in  issue,  and  right  to 
it,  as  a  thing  legally  separate  and 
distinct  from  the  land  and  the  free- 
hold estate,  was  determined  as  of 
the  date  of  the  lease,  a  date  prior  to 
those  of  discovery  and  production. 
This  decision  was  referred  to  with 
approval  in  Williamson  v.  Jones,  43 
W.  Va.  562,  38  L.R.A.  694,  64  Am. 
St.  Rep.  891,  27  S.  E.  411,  19  Mor. 
Min.  Rep.  19.    It  was  followed  in 
Alderson  v.  Alderson,  46  W.  Va.  242, 
33  S.  E.  228,  involving  the  claim  of 
a  life  tenant  to  royalties  arising 
from  a  lease  of  coal,  made  before  fiie 
life  estate  began,  and  under  which 
mines  were  opened  after  it  began. 
Notwithstanding  these  decisions,  it 
is  now  intimated,  if  not  asserted, 
that  a  mining  lease  confers  only 
rights  of  exploration  and  produc- 
tion, and  amounts  to  nothing  until 
after  production  has  actually  taken 
place. 

These  decisions  directly  answer 
and  refute  the  contention  that  there 
can  be  no  such  thing  as  a  separate 
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entity  called  a  rent  or  a  royalty, 
while  the  lessor  owns  both  it  and  the 
land  out  of  which  it  arises.  In  Keen 
V.  Bartlett,  Kerns  created  a  poten- 
tial royalty.  Then  he  conveyed  the 
land  in  fee  simple  to  his  children, 
leserving  to  himself  a  life  estate. 
The  royalty  was  not  mentioned  in 
the  deeds  to  the  childx^.  Althousrh 
the  oil  was  "adhering  to  and  becom- 
ing part  of  the  land,"  in  the  lan- 
guage of  the  Ohio  court,  seized  upon 
with  avidity  here  and  in  Indiwia, 
Arkansas,  and  Oklahoma,  his  con- 
veyances of  the  fee-simple  title  to 
his  children  did  not  carry  the  rt^al- 
ty.  About  the  time  oil  was  diacov- 
a«d,  he  executed  a  deed  conveying 
half  the  royalty  to  Bartlett  and 
Brand,  and  they  got  it.   If  it  was 
not  a  separate  or  separable  thing, 
and  was  by  law  immovably  and  un- 
alterably fixed  and  annexed  to  the 
fee,  how  did  he  retain  it  after  the 
date  of  his  deeds  to  his  children,  and 
tiien  pass  it  over  to  -strangers? 
How  could  the  coal  royalty  created 
by  the  lease  made  by  Mary  Alder- 
son  survive  her  and  go  to  her  hus- 
band, life  tenant  by  Ms  curtesy,  if 
it  was  not  distinct  from  the  fee 
while  she  held  it.  Legally  it  was  the 
same  as  the  income  from  an  open 
mine  before  she  died,  although  the 
mine  was  not  opened  until  after  her 
death.  In  common  parlance,  royal- 
ty has  a  twofold  meaning.  In  some 
connections  it  means  coal,  oil,  gas, 
or  money,  produced  and  delivered  or 
deliverable  to  the  lessor.  In  others 
it  means  the  right  to  have  the  coal, 
oil,  gas,  or  money.  .  Its  distinct  and 
separate  character,  in  the  latter  and 
legal  sense,  has  been  recognized  by 
this  court  in  cases  holding  it  to  be 
a  subject  of  compulsory  partition. 
Smith  V.  Linden  Oil  Co.  69  W.  Va. 
67,  71  S.  E.  167;  Peterson  v.  Hall, 
57  W.  Va.  535,  50  S.  E.  603,  over- 
ruling Zinn  V.  Zinn,  54  W.  Va.  490, 
46  S.  E.  202,  denying  it  such  status. 

If  a  royalty  is  not  a  separate  en- 
tity, how  call  its  owner  assign  or 
convey  it?  Nobody,  so  far  as  I  am 
aware,  has  yet  denied  that  its  owner 
can  validly  dispose  of  it,  or  that  such 
roysdiAea  are  bought  and  sold  daily. 
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How  could  an  owner  of  land  convey 
or  otherwise  dispose  of  an  oil  roy- 
alty out  of  it,  without  having  first 
^created  it  by  a  lease  for  oil  pur- 
poses? If  a  royalty  so  created  and 
not  disposed  of  by  the  owner  were 
churned  and  withheld  by  another 
party,  as  having  been  obtained, 
when,  in  law  and  fact  its  owner  had 
not  parted  with  it,  what  would  the 
remedy  be?  Ejectment  or  unlavt^ul 
detainer?  Neither  of  these  rem- 
edies might  be  available,  if  appro- 
priate, because  the  lessor  and  lessee 
might  boUi  be  in  possession  of  the 
]an(^  and  the  claimant  of  the  roy^ty 
not  in  possession  of  it  at  all.  Would 
it  be  a  bill  in  equity  to  remove  cloud 
from  the  title?  How  could  that  be 
done?  To  cancel  the  lease,  if  pos- 
sible, would  destroy  the  royalty,  not 
acquire  it.  It  would  put  an  end  to 
the  very  thing  the  plaintiff  would  be 
endeavoring  to  obtain  by  a  decree. 
Under  this  ruling  made  in  a  few 
words,  without  any  effort  to  demon- 
strate its  correctness,  and  wiping 
out  at  one  fell  swoop  aJl  of  the  hold- 
ings of  this  and  all  other  courts  in 
oil-producing  states,  that  oil  and  gas 
royalties  are  virtually  rents  and 
should  be  treated  as  rents,  a  lessor 
suing  the  lessee  for  his  royalties 
need  not  take  any  notice  of  the  lease 
or  its  covenant  to  pay  the  royalty  in 
his  pleadings.  As  the  royalty  ia  in- 
capable of  existence,  and  cannot  be 
owned  separately  from  the  land  or 
be  separated  from  it,  while  he  owns 
both,  he  could  do  no  more  than  al- 
lege and  prove  his  title  to  the  land 
and  the  actual  severance  of  the  oil 
or  gas,  or  both,  by  the  defendant; 
and  the  court  womd  have  to  allow 
him  the  limit  of  his  demand,  provid- 
ed it  did  not  exceed  the  value  of  all 
the  mineral  taken  out.  The  old  way 
was  to  sue  on  the  covenant  in  the 
lease,  creating  an  obligation  to  pay 
royalty  and  defining  the  rights  of 
the  parties.  Royalties  of  all  kinds 
are  treated  as  rents  and  sued  for, 
when  necessary,  as  other  rents  of 
similar  kind.  South  Penn  Oil  Co.  v. 
Snodgrass,  71  W.  Va.  438,  43  L.R.A. 
(N.S.)  848,  76  S.  E.  961;  McGraw 
Oil  &  Gas  Co.  V.  Kennedy,  65 -W. 
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Va.  695,  28  L.RJ^.(N.S.)  969,  64  S. 
E.  1027;  Toothman  v.  Courtn^,  62 
W.  Va.  167,  58  S.  E.  915 ;  Lawson  v. 
Williamson  Coal  &  Coke  Co.  61  W. 
Va.  669,  57  S.  E.  258;  Aye  v.  Phil- 
adelphia Co.  193  Pa.  451,  74  Am.  St. 
Rep.  696,  44  Atl.  555,  20  Mor.  Min. 
Rep.  177 ;  Ray  v.  Western  Pennsyl- 
vania Natural  Gas  Co.  138  Fa.  576, 
12  L.R.A.  290,  21  Am.  St.  Rep.  922, 
20  Atl.  1065, 17  Mor.  Min.  Rep.  374; 
Kissick  V.  Bolton.  134  Iowa,  650, 
112  N.  W.  95. 

I  have  never  classed  an  oil  royal- 
ty as  a  rent  in  the  technical  sense  of 
the  term.  It  may  not  be.  The  right 
given  fay  the  lease  to  sever  and  take 
away  the  oil  may  be  technically  a 
license,  or  a  profit  k  prendre.  Sup- 
pose it  is.  It  is  nevertheless  an  in- 
corporeal rigfht  arising  or  issuing 
out  of  the  land,  just  as  a  rent  is  an 
incorporeal  right  issuing  out  of 
land.  Hence,  in  point  of  general  na- 
ture, the  are  alike,  and  therefore  at 
least  analogous.  That  is  all  that 
has  been  claimed  or  asserted  thus 
far.  If  a  rent  is  not  a  legal  entity 
separate  and  distinct  from  the  land 
out  of  which  it  issues,  for  many  pur- 
poses, all  lawyers,  judges,  and  writ- 
ers who  have  dealt  with  the  subject, 
including  Blackstone,  have  been 
wrong.  Blackstone  says:  "Rents 
are  the  last  species  of  incorporeal 
hereditaments."  Bk.  2,  p.  41.  He 
also  says:  "An  incorporeal  here- 
ditament is  a  right  issuing  out  of  a 
thing  corporate  (whether  real  or 
personal)  or  concerning,  or  annexed 
to,  or  exercisable  within,  the  same. 
It  is  not  the  thing  corporate  itself, 
which  may  consist  in  lands,  houses, 
jewels,  or  the  like,  but  something 
collateral  thereto,  as  a  rent  issuing 
out  of  those  lands  or  houses,  or  an 
office  relating  to  those  jewels. 
.  .  .  Their  existence  is  merely  an 
idea  and  abstracted  contemplation, 
though  their  effects  and  profits  may 
be  frequently  objects  of  our  bodily 
senses.  And  indeed,  if  we  would 
fix  a  clear  notion  of  an  incorporeal 
hereditament,  we  must  be  careful 
not  to  confound  together  the  profits 
produced,  and  the  thing,  or  heredit- 
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ament,  which  produces  them."  [p. 
20.] 

The  right  given  the  lessee  to  sever 
and  take  away  the  oil  is  also  an  in- 
corporeal hereditament.  Thornton, 
Oil  &  Gas,  §§  52,  64,  67.  By  every 
such  lease  two  such  hereditaments 
are  created,  one  vested  in  the  lessee, 
and  th^  other  in  the  lessor,  and  both 
are  legally  distinct  from  the  land 
and  oil  and  gas  in  place.  It  is  pos- 
sible that,  in  addition  to  the  incorpo- 
real right  vested  in  the  lessee  to  take 
out  the  minerals  and  another  such 
right  to  demand  and  obtain  the  roy- 
alty, vested  in  the  lessor,  the  lease 
creates  an  estate  for  years  in  the 
lessee;  for  it  gives  the  lessee  the  use 
of  the  surface  for  mining  purposes, 
to  such  an  extent  as  is  necessary,  or 
as  is  contracted  for.    With  these 
academic  questions  we  are  not  now 
concerned,  however.  The  only  thing 
I  am  combating  at  this  stage  of  the 
discussion  is  the  assertion  that  an 
oil  royalty. is  not  a  legal  entity  dis- 
tinct from  the  land  and  its  title.  It 
is  a  right  to  a  share  of  the  oil  taken 
from  tile  land,  not  the  oil  when  pro- 
duced, which  is  only  the  product  or 
fruit  Of  the  right.  A  right  to  rent, 
whether  it  be  a  rent  service,  with 
right  of  distraint,  in  the  absence  of 
a  contract  giving  it,  and  payable 
partly  or  all  in  services,  a  rent 
charge  to  which  the  right  of  dis- 
traint is  not  legally  incident,  but  is 
made  so  by  contract,  or  a  rent  seek, 
to  which  distraint  does  not  pertain 
at  all,  is  an  incorporeal  heredita- 
ment, a  substantial  right  capable  of 
passing  by  inheritance.  Tithes, 
though  payable  in  com,  grass,  hops, 
wood,  milk,  pigs,  and  tiie  like,  as 
well  as  in  money,  are  such  rights. 
Bli  Com.  bk.  2,  p.  25. 

Of  course,  the  royalty  is  related  to 
the  land  and  the  mineral.  Every  in- 
corporeal thing  must  be  based  upon 
or  grow  out  of  a  material  subject  or 
body.  But,  as  Blackstone  says,  the 
incorporeal  right  and  the  material 
subject  out  of  which  it  growu,  or 
within  which  it  is  exercisable,  are 
not  one  and  the  same  thing,  nor  is 
ownership  of  the  incorporeal  rig^t 
merged  in  the  ownership  of  the 
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jeet  as  contradistinguished  from  a 
right  growing  out  of  the  sub  ject.  If 
8  man  having  the  right  to  mine,  fish, 
hunt,  or  pasture  his  stock  on  anoth- 
er's land  becomes  the  owner  of  tiie 
land,  there  is  a  merger,  of  course. 
But,  if  a  man  owning  land  has  a 
right  to  rent  or  other  compensation 
for  its  use  by  some  other  person, 
there  is  no  merger.    To  hold  that 
there  is  a  merger  in  such  case  would 
oiake  the  existence  of  the  collateral 
right  impossible.    There  could  be 
no  such  tiling  as  a  right  to  rent  ac- 
eming  from  the  use  of  land  to  the 
owner  of  the  land.   While  the  rent 
or  royalty  grows  out  of  the  land,  it 
is  a  right  collateral  to  the  land, 
created  by  contract,  and,  in  the  ab- 
sence of  a  severance,  attendant  up- 
on the  ownership  of  the  land.  It  is 
a  collateral,  legal  right  owned  or- 
dinarily by  the  owner  of  the  land. 
It  is  not  a  part  of  his  title  to  the 
land,  or  of  his  estate  in  the  land, 
and  is  not  an  estate  in  the  land.  His 
ownership  of  the  incorporeal  right 
is  an  estate  in  that  right,  not  in  the 
land  in  which  he  has  another  and 
different  estate.  The  owner  has  in 
the  hmd  what  is  called  an  estate  in 
reversion,  and  it  may  be  after  an  es- 
tate for  life,  years,  or  at  will.  Bl. 
Com.  bk.  2,  p.  176.  "And  hence  the 
osual  incidents  to  reversions  are 
said  to  be  fealty  and  rent.    .    .  . 
Where  rent  is  reserved,  it  is  also  in- 
cident, though  not  inseparably  so,  to 
the  reversion.    The  rent  may  be 
granted  away,  reserving  the  rever- 
sion; and  the  reversion  may  be 
granted  away,  reserving  the  rent,  by 
special  words;  but  by  a  general 
grant  of  the  reversion  the  rent  will 
pass  with  it  as  incident  thereunto, 
though  by  the  grant  of  the  rent  gen- 
erally the  reversion  will  not  pass. 
The  incident  passes  by  the  grant  of 
the  principal,  but  not  e  converse." 
K.  Com.  bk.  2,  p.  176.  This  is  pre- 
cisely the  manner  in  which  oil  roy- 
alties and  lands  out  of  which  they 
issue  are  handled  daily  all  over  this 
coontry,  and  yet  a  majority  of  this 
court,  in  the  face  of  this  common 
experience,  and  in  the  face  of  this 
text  from  the  greatest  law  book  ev- 
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er  written,  solemnly  affirm  that  an 
oil  royalty  is  not  a  distinct  legal  en- 
tity, and  that  the  owner  of  the  min- 
erals, the  reversioner,  cannot  own  it 
separately  from  the  land. 

In  an  c^ort  to  sustain  the  attempt 
to  do  away  with  the  legal  existence 
of  the  royalty  by  the  manifestly  in- 
applicable doctrine  of  merger  or 
otherwise,  the  holding  in  Toothman 
V.  Courtney,  62  W.  Va.  167,  58  S.  E. 
916,  to  the  effect  that  a  grant  or  res- 
ervation of  the  royalties  for  all  time 
to  come-  carries  title  to  the  oil  in 
place,  is  invoked.  That  is  a  perfect- 
ly sound  proposition.  The  deed  in- 
volved in  Updegraff  v.  Blue  Creek 
Coal  &  Land  Co.  74  W.  Va.  816,  81 
S.  £.  1050,  was  construed,  improp- 
erly, as  I  think,  as  reserving  ul 
future  royalties,  not  merely  the  roy- 
alty to  accrue  from  the  lease  then 
on  the  land.  Nobody,  so  far  as  I 
am  advised,  has  ever  claimed  a 
grant  or  reservation  of  the  royalty 
provided  by  a  particular  lease,  lim- 
ited in  time,  amounts  to  or  implies 
a  grant  of  the  minerals,  out  of  which 
the  royalty  is  to  arise.  When  the 
grant,  exception,  or  reservation  in- 
cludes all  tiiat  may  ever  arise,  it 
carries  the  title  to  the  mineral  only 
by  necessary  implication,  not  by  ex- 
press words,  because  it  carries  the 
entire  beneficial  use  of  the  oil.  A 
grant  of  all  rents,  issues,  and  profits 
of  land  will  include  the  land  itself, 
for  the  same  reason  and  in  the  same 
way.  Jarman,  Wills,  741;  Weak- 
land  v.  Cunningham,  S  Sadler  (Pa.) 
519,  7  Atl.  148.  But  that  does  not 
argue  that  the  rents,  issues,  and 
profits  and  the  land  out  of  which 
they  come  are  identical  or  insepar- 
able, nor  that  they  are  merged  in 
the  land.  By  disposing  of  them 
completely  and  for  all  time,  and 
clothing  tile  grantee  with  the  entire 
beneficial  use  of  the  land,  by  confer- 
ring upon  him  all  the  rights  and 
uses  that  can  arise  out  of  it  and  to 
which  it  is  adaptable,  the  grantor 
passes  the  land  itself  by  necessary 
implication.  Only  the  royalty  pro- 
vided for  by  the  lease  existing  at  the 
date  of  the  division  of  the  land  is 
involved  here.    That  lease  might 
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have  expired  or  been  surrendered 

and  the  royalty  thus  made  fruitless, 
or  it  may  yet  come  to  an  end,  leav- 
ing oil  in  the  lands.  Nobody  pre- 
tends that  any  other  royalty  is  in- 
volved, and  no  decision  of  this  court 
asserts  that  the  grant  of  a  partic- 
ular royalty  will  pass  title  to  the 
mineral.  None  of  the  parties  to  the 
lease  involved  here  has  made  any 
grant  or  reservation  of  royalty  that 
we  have  anything  to  do  with.  The 
land  is  the  only  thing  that  has 
changed  in  ownership. 

Although  here  and  in  practically 
all  other  oil-producing  states,  an  oil 
royalty  ia  often  called  rent  and 
treated  as  rent,  and  the  relation  be- 
tween the  lessor  and  the  lessee  as 
that  of  landlord  and  tenant  after 
discovery  and  production  of  oil,  the 
cases  holding  the  contrary  of  the 
doctrine  enunciated  and  applied  in 
Campbdl  V.  Lynch  are  interpreted 
as  having  treated  the  royally  as  pay 
for  the  oil  taken  out  Manifestly  it 
is  tha^  but  it  is  just  as  clearly  some- 
thing more  than  that.  Besides  pay- 
ing for  the  oil  taken  out,  it  holds  the 
lease  on  all  of  the  land  and  oil  in- 
cluded within  its  boundaries.  It 
maintains  the  lessee's  right  to  carry 
his  operations  to  every  part  of  the 
tract,  and  precludes  operation  or 
mining  on  any  part  of  it  by  the  own- 
er and  everybody  else  except  as- 
signees of  the  lessee.  How,  then, 
can  it  be  said  to  be  only  pay  for  the 
oil  taken  out?  A  full  and  true  def- 
inition of  anything  must  accord 
fully  with  its  nature  and  character- 
istics. "A  definition  is  a  descripUon 
of  a  thing  by  its  properties  or  a  con- 
ception by  its  attributes."  Webster. 
As  a  royalty  does  more  in  law  than 
pay  for  the  oil  taken  out,  a  descrip- 
tion of  it  calling  it  pay  for  oil  taken 
out  is  true  as  far  as  it  goes,  but  it 
stops  short  of  revelation  or  narra- 
tion of  its  complete  nature  and  char- 
acter. Any  intelligent  layman  on 
the  street  knows  it  does  more  than 
that;  and  no  lawyer  can  maintain 
his  client's  case  in  any  court,  upon 
the  proposition  that  the  royalty  only 
pays  for  the  oil  taken  out.  He  could 
not  do  so  here,  unless  we  are  ready 
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to  overrule  Harness  v.  Eastern  Oil 
Co.  49  W.  Va.  232,  38  S.  E.  662,  and 
South  Penn  Oil  Co.  v.  Snodgrasa,  71 
W.  Va.  438,  43  L.R.A.(N.S.)  848, 
76  S.  E.  961,  both  of  which  distinct 
ly  hold  the  royalty  from  one  well 
anywhere  on  the  lease  sustains  Ihe 
lessee's  rif^t  over  all  the  leased 
land.  It  is  so  held  everywhere  in 
Ohio,  Indiana,  Arkansas,  and  Okla- 
homa, whose  courts  seem  to  say  it 
only  pays  for  the  oil  taken  out 

A  note  found  in  31  Harvard  L. 
Rev.  882,  saying  at  page  886,  "al* 
though  the  reasoning  in  Campbell 
V.  Lynch  does  not  correspond  to  the 
true  nature  of  these  royalties,  the 
result  reached  by  the  court  is 
sound,"  argues  that  a  royalty  is  not 
a  rent,  and  cites  Ohio,  Indiana,  and 
Arkansas  cases  as  holding  it  to  be 
only  pay  for  the  oil  taken  out  The 
editor's  failure  to  analyze  that  prop- 
osition in  his  note  may  be  attribut- 
able to  an  impression  made  upon  his 
mind  by  the  text  he  quotes  from 
Kent's  Commentaries,  saying  rent 
.  must  issue  out  of  lands,  and  cannot 
issue  out  of  a  mere  privilege  or 
easement,  and  from  Coke  upon  Lit- 
tleton, saying  it  cannot  be  granted 
out  of  "a  piscary,  common,  advow- 
son,   and   such   like  incorporeal 
hereditaments."     Of  course  not 
But  the  royalty  does  not  come  out  of 
the  privilege  granted  by  the  lease. 
It  is  compensation  for  the  privilege, 
if  the  lease  creates  only  a  privilege 
in  the  lessee.    The  privilege  is  an 
incorporeal  hereditament  exercis- 
able in  the  land,  and  the  royalty  is 
an  incorporeal  hereditament  issuing 
out  of  the  land  and  compensating 
the  owner  for  its  use  or  for  the  in- 
cqrporeal  right.     The  definitions 
quoted  would  preclude  the  lessee 
from  creating  a  rent  out  of  his  in- 
corporeal right,  but  they  no  more 
preclude  the  landowner  from  taking 
a  rent  for  the  burden  put  upon  his 
minerals  by  the  granted  right  than 
they  would  preclude  him  from  tak- 
ing a  rent  to  compensate  him  for  an 
agricultural  lease.    The  one  issues 
out  of  the  land  as  truly  and  clearly 
as  the  other. 
The  theory  that  royalty  ia  only 
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pay  for  the  oil  taken  out  seems  to 
Test  partially  upon  the  view  that  the 
lessee's  right  is  a  license  to  go  upon 
the  land  and  take  the  oil  and  pay 
for  it.  That  view  ia  wholly  unten- 
aUe.  His  right  is  everywhere  held 
tft  be  assignable ;  wherefore  it  must 
necessarily  be  either  an  estate  in  the 
land  or  an  hereditament.   No  mere 
license  is  assignable.     Power  v. 
Tazewells*  25  Gratt.  786;  Hodgson 
V.  Perkins,  84  Va.  706,  5  S.  E.  710, 
16Mor.  Min.  Rep.  116;  Barksdale  v. 
Hairston,  81  Va.  764;  Greenwood 
Lake  ft  P.  J.  R.  Co.  v.  New  York  & 
G.  L.  R.  Co.  134  N.  Y.  435,  31  N.  E. 
874;  Ruggles  v.  Lesure,  24  Pick. 
187;  East   Jersey   Iron    Co.  v. 
Wright,  32  N.  J.  Eq.  248,  9  Mor. 
Min.  Rep.  332 ;  Pearson  v.  Hartman, 
100  Pa.  84;  Howes  v.  Ball,  7  Bam. 
&  G.  481,  108  Eng.  Reprint,  802, 
Mann.  &  R.  288,  6  L.  J.  K.  B,  106, 
31  Rev.  Reports,  256,  25  Cyc.  644. 
It  can  neither  be  assigned,  sold,  con- 
veyed,   devised,    nor  inherited, 
ffashb.  Real  Prop.  §  842;  17  R.  C. 
h.  p.  575.  An  oil  lease  can  be.  An 
unexecuted  license  is  always  revoca- 
ble, even  though  money  may  have 
been  expended  on  the  faith  of  it. '  25 
Cyc.  646,  citing  many  cases  sustain- 
ing the  text;  Washb.  Real  Prop.  § 
841;  17  R.  C.  L.  p.  576.   A  license 
carried  into  execution  merely  justi- 
fies the  acta  done  under  it  up  to  the 
date  of  revocation.    Washb.  Real 
Prop.  §  889.  Payment  of  s  valuable 
consideration  for  a  license  does  not 
render  it  irrevocable.  25  Cyc.  649. 
A  license  coupled  with  an  interest 
or  annexed  ^  a  grant  is  not  revoca- 
ble, because  it  is  part  and  parcel  of 
the  interest  or  grant.  25  Cyc.  649 ; 
17  R.  C.  L.  p.  576.  Licenses  execut- 
ed by  large  expenditures  of  money, 
and  relied  upon  in  important  altera- 
tions of  conditions,  are  converted  in- 
to grants  or  contracts  of  sale  and 
cease  to  be  revocable,  because  they 
become*  more  than  mere  licenses. 
17R.  C.L.p.579;25Cyc.  647.  The 
better  opinion  is  that  a  parol  license 
is  reTocable  under  all  circumstances, 
however  great  .the  resulting  injury. 
Pifer  V.  Brown.  48  W.  Va.  412,  49 
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L.R.A.  497;  27  S.  E.  399,  25  Cyc. 
647. 

"It  is  an  ancient  and  well-settled 
doctrine  of  tiie  common  law  that  a 
mere  license,  whether  by  deed  or  by 
parol,  is  revocable  at  pleasure,  un- 
less coupled  with  an  interest  or 
grant,  or  unless  it  is  executed,  or 
according  to  the  rule  in  many  ju- 
risdictions, unless,  by  reason  of  ex- 
penditures made  by  the  licensee  on 
the  strength  of  the  license,  it  would 
be  otherwise  inequitable  to  permit 
the  licensor  to  effect  a  revocation." 
17  R.  C.  L.  p.  576. 

The  clearest  and  best  statement 
of  the  nature,  elements,  and  qual- 
ities of  a  license  I  have  found  is  giv- 
en by  Alderson,  B.,  in  Wood  v.  Lead- 
bitter,  13  Mees.  &  W.  838,  153  Eng. 
Reprint,  351,  16  Eng.  Rul.  Cas.  49, 
from  which  I  quote :  "In  the  course 
of  his  judgment  the  Chief  Justice 
says  (Vaughan,  S51)  ;  'A  dispen- 
sation or  license  properly  passeth  no 
interest,  nor  afters  or  transfers 
property  in  anything,  but  only 
makes  an  action  lawful  which  with- 
.  out  it  had  been  unlawful.  As  a  li- 
cense to  go  beyond  the  seas,  to  hunt 
in  a  man's  park,  to  come  into  his 
house,  are  only  actions  which,  with- 
out license,  had  been  unlawful.  But 
a  license  to  hunt  in  a  man's  park, 
and  carry  away  the  deer  killed  to 
his  own  use,  to  cut  down  a  tree  in 
a  man's  ground,  and  to  carry  it 
away  the  next  day  after  to  his  own 
use,  are  licenses  as  to  the  acts  of 
hunting  and  cutting  down  the  tree, 
but  as  to  the  carrying  away  of  the 
deer  killed  and  the  tree  cut  down 
they  are  grants.  So,  to  license  a 
man  to  eat  my  meat,  or  to  fire  the 
wood  in  my  chimney  to  warm  him- 
by,  as  to  the  actions  of  eating,  fir^ 
ing  my  wood,  and  warming  him, 
they  are  licenses;  but  it  is  conse- 
quent necessarily  to  those  actions 
that  my  property  may  be  destroyed 
in  the  meat  eaten,  and  in  the  wood 
burnt.  So  as  in  some  cases,  by  con- 
sequent and  not  directly,  and  as  its 
effect,  a  dispensation  or  license  may 
destroy  and  alter  property.'  Now, 
attending  to  this  passage,  in  con- 
junction with  the  title  'License'  in 
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Brooke's  Abridgment^  from  which* 
and  particularly  from  j[  15,  it  ap- 
pears that  a  license  is  in  ita  nature 
revocable,  we  have  before  us  the 
whole  principle  of  the  law  on  this 
subject.  A  mere  license  is  revoca- 
ble; but  that  which  is  called  a  li- 
cense is  often  something  more  than 
a  license;  it  often  comprises  or  is 
connected  with  a  grant,  and  then  the 
party  who  has  given  it  cannot  in 
general  revoke  it^  so  as  to  defeat  his 
grant,  to  which  it  was  incident.  It 
may  further  be  observed  that  a  li- 
cense under  seal  (provided  it  be  a 
mere  license)  is  as  revocable  as  a 
license  by  parol;  and,  on  the  other 
hand,  a  license  by  parol,  couplefl. 
with  a  grant,  is  as  irrevocable  as  a 
license  by  deed,  provided  only  that 
the  grant  is  of  a  nature  capable  of 
being  made  by  parol.  But  where 
there  is  a  license  by  parol,  coupled 
with  a  parol  grant,  or  pretended 
grant,  of  something  whidi  is  inca- 
pable of  being  granted  otherwise 
than  by  deed,  there  the  license  is  a 
mere  license;  it  is  not  an  incident 
to  a  valid  grant,  and  is  therefore 
revocable.  Thus  a  license  by  A  to 
hunt  in  his  park,  whether  given  by 
deed  or  by  parol,  is  revocable ;  it 
merely  renders  the  act  of  hunting 
lawful,  which,  without  the  license, 
would  have  been  unlawful.  If  the 
license  be,  as  put  by  Chief  Justice 
Vaughan,  a  license  not  only  to  hunt, 
but  also  to  take  away  ihe  deer  when 
killed  to  his  own  use,  this  is  in  truth 
a  grant  of  ttie  deer,  with  a  license 
annexed  to  come  on  the  land;  and, 
supposing  f^e  grant  of  the  deer  to 
be  good,  then  the  license  would  be 
irrevocable  by  the  party  who  had 
given  it;  he  would  be  estopped  from 
defeating  his  own  grant,  or  act  in 
the  nature  of  a  grant.  But  suppose 
the  case  of  a  parol  license  to  come 
on  the  lands,  and  there  to  make  a 
watercourse,  to  flow  on  the  land  of 
the  licensee.  In  such  a  case  there 
is  no  valid  grant  of  the  watercourse, 
and  the  license  remains  a  mere  li- 
cense, and  therefore  capable  of  be- 
ing revoked.  On  the  other  hand,  if 
such  a  license  were  granted  by  deed, 
then  the  question  would  be  on  the 


construction  of  the  deed,  whether  it 

amounted  to  a  grant  of  the  water- 
course, and,  if  it  did,  Uien  the  li- 
cense would  be  irrevocable." 

Now,  if  the  right  conferred  by  an 
oil  and  gas  lease  carried  title  to  the 
oil  and  gas  in  place,  it  would  dso 
give  an  iri^vocable  license  to  enter 
upon  the  land  and  sever  it  and  take 
it  away.  In  that  case,  it  would  be 
a  license  annexed  to  the  grant  or 
coupled  with  an  interest.  But,  if 
the  oil  and  gaa  are  not  granted  by 
the  lease,  the  license  to  enter  and 
take  it  away  is  revocable,  although 
created  by  the  deed  called  the  lease. 
But  it  makes  no  grant  of  the  oil  and 
gas.  By  all  of  our  decisions  and  by 
the  weight  of  authority  everywhere, 
it  is  held  that  the  lease  passes  no 
title  to  the  oil  and  gas  in  place.  My 
opponents  in  this  controversy  all  ad- 
mit that  the  oil  and  gas  belong  to 
the  lessor,  and  build  their  structure 
upon  that  proposition. 

As  the  right  of  the  leasee  in  an  oQ 
lease  is  exclusive,  whereas  a  license 
is  generally  not  (Power  v,  Taze- 
wells,  25  Gratt.  786),  and  is  assign- 
able, devisable,  heritable,  and 
irrevocable,  it  is  clearly  not  a  li- 
cense. It  is  manifestly  more  than  a 
license.  It  is  at  least  an  incorporeal 
hereditament,  and,  according  to  al- 
most uniform  holdings,  it  is  a  condi- 
tional estate  for  years  in  the  oil  and 
gas  sands  and  strata  of  the  land,  and 
in  so  much  of  the  surface  as  is  nec- 
essary to  the  operation  of  the  wells, 
or  as  is  included  in  the  contract  be- 
tween the  lessor  and  the  lessee.  If 
it  is  a  profit  ^  prendre,  as  suggested 
in  Harvard  L.  Rev.  it  is  a  right  in 
the  nature  of  an  estate  in  the  land. 
"A  right  of  profit  k  prendre  when 
in  gross  is  an  inheritable  and  as- 
signable interest,  partaking  of  the 
nature  of  an  estate  in  the  land  it- 
self." Jones,  Easements,  §  62,  cit- 
ing many  English  and  American 
cases  sustaining  the  text.  And  it  is 
an  incorporeal  hereditament,  not  a 
mere  license.  Id.  §  49.  It  is  a  right 
collateral  to  and  based  upon  the 
land,  not  an  estate  in  the  land.  In 
that  right,  as  contradistinguished 
from  the  land  and  its  title,  there 
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may  be  an  assignable  an^  inherit- 
able estate  for  life,  for  years,  or  for 
any  definite  or  indefinite  term.  Id. 
§  ^.  Hence,  a  grant  of  any  part  of 
ue  land  to  which  it  relates,  or  in 
which  it  is  exercisable,  is  not  essen- 
tial to  its  creation,  although,  in  the 
exercise  thereof,  portions  of  the 
land  are  taken  or  consumed.  If  it 
is  exclusive,  extends  to  all  of  the 
minerals  of  a  certain  kind  or  certain 
kinds,  and  gives  an  estate  in  fee 
ample  in  the  right,  it  is  equivalent 
to  a  grant  of  tibe  minerals,  for  it 
passes  the  whole  beneficial  interest 
therein,  just  as  a  grant  of  all  rents, 
issues,  and  profits  of  land  in  fee 
simple  or  forever  is  equivalent  to 
a  grant  of  the  land.  Higgins  v. 
Round  Bottom  Coal  &  Coke  Co.  63 
W.  Va.  218,  69  S.  E.  1064.  It  passes 
the  title  by  construction  only,  upon 
the  theory  of  necessary  implication. 
But,  if  it  is  granted  only  for  life  or 
for  years,  in  terms  or  by  construc- 
tion, it  is  not  the  equivalent  of  a 
grant  of  the  minerals  in  place. 
SUte  V.  South  Penn  Oil  Co.  42  W. 
Va.  80,  24  S.  E.  688. 

If  the  right  conferred  by  such  s 
lease  is  only  an  incorporeal  heredit- 
ament, as  contradistinguished  from 
an  estate  for  years  in  the  oil-and- 
gas-bearing  strata  of  the  land,  the 
royalty  is  nevertheless  so  much  like 
rent  ^at  it  is  always  regarded  and 
treated  as  rent.  Of  a  lease  of  land 
for  the  making  of  brick  out  of  its 
soil,  Lord  Chief  Justice  Denman 
said,  in  Reg.  v.  Westbrook,  10  Q.  B. 
178,  116  Eng.  Reprint,  69,  22  Eng. 
Rul.  Cas.  623 :   "We  come,  then,  to 
the  bare  objection  that  the  royalty 
is  paid,  not  for  the  renewing  prod- 
uce of  the  land,  but  for  several  por- 
tions of  the  land  itself,  mixed  up 
with  foreign  matter.   The  expense 
of  this,  however,  must,  of  course, 
have  been  cast  off  before  the  royal- 
ty itself  was  fixed.  That  was  a  sum 
which,  after  all  such  expenses  paid, 
the  occupier  could  afford  to  render 
to  the  landlord.   When  the  case  is 
thus  laid  bare,  there  is  no  distinc- 
tion between  it  and  that  of  the  lessee 
of  coal  mines,  of  clay  pits,  of  slate 
quarries.   In  all  these  the  occupa- 
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tion  is  only  valuable  by  the  removal 
of  portions  of  the  soil ;  and,  whether 
the  occupation  is  paid  for  in  money 
or  kind,  ia  fixed  beforehand  by  the 
contract,  or  measured  afterwards 
by  the  actual  produce,  it  is  equally 
in  substance  a  rent.  It  is  the  com- 
pensation which  the  occupier  pays 
the  landlord  for  that  species  of  oc- 
cupation which  the  contract  between 
them  allows.  This  would  not  admit 
of  an  argument  in  an  agricultural 
lease,  where  the  tenant  was  to  pay  a 
certain  portion  of  the  produce;  that 
would  be  admitted  to  be  in  all  re- 
spects a  rent  service,  with  every  in- 
cident to  such  a  rent ;  and  in  Daniel 
V.  Gracie,  6  Q.  B.  145, 115  Eng.  Re- 
print, 56,  13  L.  J.  Q.  B.  N.  S.  309, 
8  Jur.  708,  we  held  the  same  with 
regard  to  a  marl  pit  and  brick 
mine,  as  the  parties  termed  it,  where 
the  render  was  of  So  much  per  cu- 
bic yard  of  the  marl  dug,  and  so 
much  per  thousand  of  ti^  bricks 
made." 

In  Rex  V.  Mirfield,  10  East,  219, 
103  Eng.  Reprint,  758,  Lord  Chief 
Justice  Ellenborough  treated  a  re- 
turn for  salable  underwood,  payable 
every  twenty-one  years,  and  on  the 
cutting  of  the  underwood,  as  rent, 
although  the  right  to  cut  it  may 
have  been  and  probably  was  only  an 
incorporeal  hereditament,  and  not 
an  estate  in  the  land.  In  Daniel  v. 
Gracie,  supra,  referred  to  in  Reg.  v. 
Westbrook,  the  nature  of  the  return 
or  compensation  came  up  in  a  tech- 
nical way,  on  the  right  of  distraint 
for  rent;  and  Lord  Denman  so  rec- 
ognized it,  saying:  "And  the  ques- 
tion is  whether,  in  this  case,  rent  is 
reserved  for  which  a  distress  lies. 
That  land  was  the  subject  of  demise 
was,  we  believe,  hardly  questioned 
in  the  argument.  Indeed,  from  the 
nature  of  the  thing,  the  work  in  the 
mines  or  pits  could  not  be  prosecut- 
ed by  the  plaintiff  at  all,  without 
taking  land  in  proportion  to  the  ex- 
tent of  the  operation." 

The  action  was  in  replevin  by  the 
lessee  against  the  lessor,  and  based 
upon  the  theory  that  the  plaintiif 
was  not  the  tenant  of  the  defendant, 
and  the  compensation  he  was  to  pay 
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was  not  rent;  wherefore  his  goods 
were  not  liable  to  distress,  and  had 
been  wrongfully  taken.  Upon  the 
theory  that  he  was  a  tenant  and  his 
goods  liable  to  distress,  a  verdict  for 
the  defendant  was  permitted  to 
stand.  In  the  opinion  there  is  a  quo- 
tation from  Lord  Coke  saying : 
"And  the  rent  may  as  well  be  in  de- 
livery of  hens,  capons,  roses,  spurs, 
bows,  shafts,  etc.,  or  other  profit 
that  lieth  in  render,  ofEice,  attend- 
ance, and  such  like,  as  in  payment 
of  money." 

In  Rowls  V.  Cells,  Cowp.  pt.  2,  p. 
451,  98  Eng.  Reprint,  1182,  the  roy- 
alty of  lead  mines  was  payable  in 
kind,  and  Lord  Mansfield  said: 
"But,  as  such  obligatory  payment  is 
in  resi>ect  of  the  land,  the  Uuidowner 
ought  not  to  receive  it  clearer  or 
neater  than  any  other  part  of  his 
estate." 

Note  that  he  says,  it  is  "payment 
in  respect  of  the  land."  Then  it 
issued  out  of  the  land,  and  comes 
within  the  essential  and  basic  re- 
quirement of  rent,  although  the 
mining  right  compensated  for  by  it 
may  not  have  been  an  estate  in  the 
land  or  the  minerals.  See  also  Rex 
v.  St.  Agnes,  3  T.  R.  481,  100  Eng. 
Reprint,  688.  On  the  same  prin- 
ciple a  return  or  compensation  for 
right  to  fish  in  a  pond  or  to  hunt  on 
land  may  be  a  rent,  although  all 
authority  says  it  Is  not  an  estate  in 
the  land,  and  is  only  an  incorporeal 
right  Our  decisions  and  the  courts 
everywhere  say  the  delay  or  commu- 
tation money  paid  by  a  lessee  in  an 
oil  lease,  while  his  right  in  the  land 
extends  only  to  exploration  or  hunt- 
ing for  oil  instead  of  game,  is  rent. 
Roberts  v.  Bettman,  45  W.  Va.  143, 
80  S.  E.  95,  19  Mor.  Min.  Rep.  326; 
Friend  v,  Mallory,  52  W.  Va.  53,  43 
S.  E.  114;  Smith  v.  South  Penn  Oil 
Co.  59  W.  Va.  204,  53  S,  E.  152. 

Our  decisions  are  not  definite  and 
positive  in  terms  as  to  the  character 
of  the  lessee's  right  under  an  oil  and 
gas  lease.  Perhaps  in  no  instance 
has  there  been  necessity  for  an  ac- 
curate definition  of  it  until  ftie  in- 
quiry now  under  consideration 
arose.   In  State  v.  South  Penn  Oil 
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Ck>.  42  W.  Va.  80,  24  S.  E.  688,  it 
was  necessary  to  determine  its  char- 
acter for  purposes  of  taxation,  and 
it  was  there  held  not  to  be  title  to 
the  oil  and  gas  in  place.  The  court 
called  it,  in  its  inception — ^that  is, 
before  discovery — a  privilege,  lib- 
erty, or  license  to  dig  and  remove 
the  minerals.    It  is  further  said 
that,  after  discovery  and  by  produo< 
tion,  the  lessee  acquired  no  «^te 
either  in  land  or  minerals,  but  only 
"the  right,  for  a  limited  period,  to 
work  the  land  for  oil."   By  all  au- 
thority that  right  to  work  the  land 
for  oil  has  a  legal  status.  Being 
more  than  a  mere  license,  as  shown, 
it  must  be  either  an  incorpor^ 
right  to  dig  and  take  away  the  oil, 
or  an  estate  in  the  land,  either  ab- 
solute or  conditional,  and  it  may  be 
either.  In  neither  case  would  it  car- 
ry title  to  the  oil  in  place,  unless  it 
amounted  to  a  grant  in  fee.  It  could 
be  an  estate  in  the  oil  or  the  land  for 
years,  without  vesting  titJe  to  the 
oil  in  place  in  the  lessee.   A  mere 
tenant  of  any  kind  does  not  take 
title  to  the  land,  nor,  unless  he  has 
a  freehold,  is  it  assessed  to  him  for 
taxation.    Later  cases  declare  the 
lessee's  right  to  produce  oil,  after 
discovery,  is  a  vested  right.  Lowth- 
er  Oil  Co.  v.  Miller-Sibley  Oil  Co. 
53  W.  Va.  501,  97  Am.  St.  Rep. 
1027,  44  S.  W.  433,  22  Mor.  Min. 
Rep.  656;  Parish  Fork  Oil  Co.  v. 
Bridgewater  Gas  Co.  51  W.  Va.  583, 
59  IiJl.A.  566,  42  S.  E.  656,  22  Mor. 
Min.  Rep.  145;  Lowther  Oil  Co.  v, 
Guffey,  52  W.  Va.  88,  43  S.  E.  101, 
22  Mor.  Min.  Rep.  545;  Steelsmith 
V.  Gartlan,  45  W.  Va.  27,  44  LJIJI. 
107, 29  S.  E.  978, 19  Mor.  Min.  Rep. 
315.    But  they  do  not  define  the 
right  in  terms.    They  leave  it  a 
nameless  right.  But  it  is  defined  by 
the  treatment  accorded  it  in  many 
decisions  here  and  elsewhere.  It 
may  be  terminated  by  abandonment 
or  surrender  as  an  estate  for  years 
may  be  terminated.    Suit  v.  A- 
Hochstetter  OU  Co.  63  W.  Va.  317, 
61  S.  E.  307;  Henne  v.  South  Penn 
Oil  Co.  52  W.  Va.  192,  43  S.  E.  147; 
Steelsmith  v.  Gartlan,  supra;  Par- 
ish Fork  Oil  Co.  v.  Bridgewater  Gas 
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Co.  61 W.  Va.  583,  59  L.R.A.  666, 42 
S.  E.  665,  22  Mor.  Min.  Rep.  145. 
While  an  easement,  one  form  of  in- 
corpoieal  hereditament,  may  be  lost 
bf  abandonment,  it  requires  much 
stronger  evidence  and  a  more  con- 
clusive state  of  facts  to  make  out 
-  loss  or  extinguishment  of  such  a 
ri^  than  in  the  case  of  an  estate 
for  years.  Mere  nonuser  of  right 
to  dig  ore  from  the  land  of  another, 
continuing  over  a  period  of  forty 
jrears,  has  been  h^d  not  to  have 
wrought  an  abandonment  of  it. 
Arnold  v.  Stevens,  24  Pick.  106,  35 
Am.  Dec  805, 1  Mor.  Min.  Rep.  176. 
The  cesser  of  use  must  be  accompa^ 
nied  by  acts  clearly  indicating  In- 
tent to  abandon  the  right.  Jones, 
Easements,  §  863.  Mere  failure  to 
prosecute  l^ie  work  of  mining  under 
oar  oil  teases,  after  discovery  of  oil, 
amomits  to  an  abandonment  of  the 
lease.  South  Penn  Oil  Co.  v.  Snod- 
grass,  71  W.  Va.  438.  43  L.RJI. 
(N.S.)  848,  76  S.  E.  961 ;  Crawford 
V.  Ritchey.  43  W.  Va.  252,  27  S.  E. 
220;LowtherOil  Co.  v.  Miller-Sibley 
(HI  Co.  53  W.  Va.  501,  97  Am.  St. 
Rep.  1027,  44  S.  E.  433,  22  Mor. 
Kin.  Rep.  606;  Parish  Fork  Oil  Co. 
V.  Bridgewater  Gas  Co.  51  W.  Va. 
583,  59  L.RJ^.  566,  42  S.  E.  655, 22 
Mor.  Min.  Rep.  145;  Steelsmith  v. 
GarUan,  46  W.  Va.  27,  44  L.R.A. 
107,  29  S.  E.  978, 19  Mor.  Min.  Rep. 
315;  Henne  v.  South  V&m  Oil  Co. 
52  W.  Va.  192.  43  S.  E.  147. 

The  stress  sometimes  laid  upon 
the  holding  that,  until  discovery  of 
oil,  the  lessee  has  only  an  inchoate 
or  contingent  right  of  exploration, 
does  not  signify  much  when  the  re- 
lation between  the  lessor  and  lessee 
is  examined  in  the  light  of  the  law 
of  estates  and  of  landlord  and  ten- 
ant, and  the  incompleteness  of  the 
right  fits  into  that  law  perfectly. 
There  may  be  a  grant  of  an  estate 
for  years  and  yet  no  rdation  of 
landlord  and  tenant,  no  tenancy,  al- 
though one  is  contemplated  and  pro- 
vided for.  However  definite  and 
complete  the  contract,  there  is  no 
tenancy  until  the  grantee  enters  up- 
m  the  land  and  begins  the  work  or 
use  for  which  it  was  demised  to  him. 
16  A.US^-87. 
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Tiffany,  Land.  &  T.  p.  290,  §  37. 
The  purpose  of  an  oil  lease  is  pro- 
duction of  oil.  When  that  begins, 
there  is,  according  to  our  decisions 
and  the  weight  of  authority,  a  ten- 
ancy on  the  part  of  the  lessee.  Ven- 
ture Oil  Co.  V.  Fretts,  152  Pa.  451, 
25  Atl.  732, 17  Mor.  Min.  Rep.  543 ; 
McNish  V.  Stone,  152  Pa.  457,  note; 
South  Penn  Oil  Co.  v.  Snodgrass,  71 
W.  Va.  438,  43  L.R.A.(N.S.)  848, 
76  S.  E.  961 ;  Ammons  v.  Toothraan, 
59  W.  Va.  165, 115  Am.  St.  Rep.  908, 
53  S.  E.  13.  In  Glasgow  v.  Char- 
tiers  Oil  Co.  152  Pa.  48,  25  Atl.  232, 
17  Mor.  Min.  Rep.  523,  the  court  de- 
fined the  relation  of  the  parties  in 
these  words:  "If  he  [the  lessee] 
explores  and  finds  oil  or  gas,  the  re- 
lation of  landlord  and  tenant  or 
vendor  and  vendee  is  established, 
and  the  tenant  would  be  under  an 
implied  obligation  to  operate  for  the 
conunon  good  of  both  parties,  and 
pay  the  rent  or  royalty  reserved." 

Since  both  here  and  in  Pennsyl- 
vania it  is  held  that  the  title  to  the 
oil  does  not  pass  by  the  lease,  the 
relation  must  be  that  of  landlord 
and  tenant,  when  production  starts. 
For  most,  if  not  all,  purposes,  ti^re 
are  only  three  classes  of  rights  men 
may  have  in  lands  owned  by  others, 
licenses,  incorporeal  hereditaments, 
and  estates.  Prior  to  production, 
there  is  a  binding  contract  between 
the  parties,  just  as  in  any  other  case 
of  a  lease  under  which  possession 
has  not  been  taken,  a  contract  con- 
templating and  providing  for  a  ten- 
ancy. Under  an  agricultural  lease, 
the  lessee  could  go  upon  the  prop- 
erty and  inspect  it,  and  no  doubt 
perform  other  acts,  without  estab- 
lishing the  relation  of  landlord  and 
tenant.  So,  here,  the  lessee  does 
certain  acts  that  must  be  done  be- 
fore it  can  be  established.  That 
does  not  signify  any  weakness  or 
infirmity  in  his  contract  nor  argue 
anything  against  a  tenancy  yielding 
rent,  when  he  has  discovered  oil  and 
commenced  production.  The  begin- 
ning of  the  relation  requires  prep- 
aration different  from,  and  more 
extensive  than,  that  preceding  es- 
tablishment of  the  relation  under  an 
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agricultural  lease.  The  lease,  the 
contract,  grants  an  estate  for  years 
in  the  land  in  both  instances,  and 
carries  certain  licenses  or  prelim- 
inary privileges,  which  the  grantee 
exercises.  Under  the  oil  lease  this 
preliminary  license,  made  irrevoca- 
ble by  its  annexation  to  the  grant,  is 
often  continued  over  a  long  period 
of  time,  by  payment  of  delay  rental; 
but  that  does  not  change  its  legal 
character.  It  is  a  privilege,  ir- 
revocable license,  or  incorporeal 
hereditament  until  the  production 
begins,  establishing  the  relation  of 
landlord  and  tenant.  Neither  the 
delay  in  production,  the  nature  of 
the  preliminary  acts,  nor  the 
changes  of  relation  alter  the  charac- 
ter of  the  contract.  What  it  is  at 
the  end  it  was  in  the  beginning.  It 
then  provided  for  and  made  possible 
all  that  has  been  done  under  it. 
From  the  moment  of  its  delivery, 
everything  done  under  it,  and  every 
result  and  consequence  emanating 
from  it,  including  right  to  royalty, 
have  potential  existence,  and,  when 
they  come  into  actual  being,  they  go 
back  by  relation  to  that  moment  for 
their  legal  foundation,  character, 
and  qualities.  Delay  of  the  tenancy 
and  existence  of  a  right  of  explora- 
tion are  not  at  all  inconsistent  with 
the  theory  of  a  grant  of  an  estate 
for  years  in  the  land.  It  is  not  un- 
usual for  men  to  own  estati^  for 
years,  without  having  actual  posses- 
sion of  them.  That  occurs  every 
time  a  person  leases  a  house  or  farm 
as  of  a  certain  date  and  does  not 
take  possession  of  it  until  some  later 
date.  The  oil  lease  does  not  post- 
pone right  of  possession  in  the  les- 
see. He  may  enter  and  drill  at  once, 
and,  if  he  should  do  so  on  the  day  of 
the  date  of  the  lease  and  find  oil 
that  day,  he  is  a  tenant  in  the  full 
sense  of  the  term  from  that  very 
day.  Owing  to  the  nature  of  the 
property  and  the  purpose  of  the  ten- 
ant, the  latter  seldom,  if  ever, 
begins  contemporaneously  with  the 
lease.  Though  legally  possible,  it  is 
not  actually  practicable.  But  the 
legal  possibility  proves  there  may  be 
and  is  an  estate  in  the  lessee  from 


the  beginning.  The  money  rent  b^ 
gins  on  that  date,  whether  payable 
in  advance  or  not.  When  the  rela- 
tion changes  to  tenancy,  the  roj^, 
or  rent  in  kind,  is  substituted  for 
the  money  rent.  A  change  in  results 
attends  the  change  in  relation,  and 
all  these  changes  occur  under  the  - 
contract  and  without  any  change  in 
it.  The  term  begins  to  run  on  that 
date,  and  ordinarily  the  oil  lease  has 
a  term,  just  as  other  leases  have, 
and  that  term  is  a  vital  and  control- 
ling part  of  it.  South  Penn  Oil  Co. 
V.  Snodgrass,  71  W.  Va.  438,  43 
L,R.A.  (N.S.)  848,  76  S.  E.  961 ;  Mc- 
Graw  Oil  &  Gas  Co.  v.  Kennedy,  65 
W.  Va.  595,  28  L.RJV.(N.S.)  959, 
64  S.  E.  1027;  Ammons  v.  Tootb- 
man,  supra. 

I'he  operations  carried  on  under 
an  oil  lease  are  not  in  their  nature 
mere  acts  done  upon  the  land.  They 
require  the  use  of  portions  of  the 
surface,  and  the  lease  gives  Tight  to 
use  every  foot  of  it  not  expressly  ex- 
cepted or  reserved,  if  necessary. 
Structures  and  machinery  more 
elaborate  and  costly  than  are  com- 
monly used  for  many  other  tenan- 
cies are  necessarily  installed,  and 
the  occupation  of  the  land,  in  the 
event  of  the  discovery  of  oil  in  pay- 
ing  quantities,    continues  longer 
than  is  usual  and  customary  under 
those  leases.  The  fact  that  the  lease 
carries  certain  licrases  or  priv- 
ileges, both  before  and  aftar  estab-' 
lishment  of  the  relation  of  landlord 
and  tenant,  is  not  legally  inconsist-. 
ent  with  the  grant  of  an  estate  for 
years  in  the  land,  nor  with  a  rental 
by  way  of  compensation  for  the 
term  or  use  of  the  land.  Strictly 
speaking,  a  rent  cannot  issue  out  of 
personal  property,  and,  if  a  rent  is 
reserved  in  a  lease  of  both  land  and 
chattels,  the  whole  rent  is  considered 
as  issuing  from  the  land.  Farewell 
V,  Dickenson,  6  Barn.  &  C.  251,  108 
Eng.  Reprint,  446,  9  Dowl.  &  B.  345, 
5  L.  J.  K.  B.  154. 

Another  fact  to  be  observed  and 
having  some  bearing  upon  the  con- 
struction of  such  leases,  and  partic- 
ularly the  legal  status  of  the  rojralty, 
is  the  obligation  of  the  lessee  to  d< 
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liver  tbe  nq^ty  into  the  iHpe  line 
to  the  credit  of  the  lessor.  It  is  not, 
in  terms,  a  reservation  or  exception. 
In  fonn  it  is  like  any  other  covenant 
or  agreement  to  pay  rent  in  kind. 
The  (Hily  effort  to  make  it  anything 
other  than  rent  found  in  the  English 
decisions  is  a  suggestion  by  Lord 
Cairns  in  Gowan  v.  Christie,  L.  R.  2 
H.  L.  Sc.  App.  Cas.  273, 8  Mor.  Min. 
Rep.  688,  that  the  royalty  is  an  ex- 
ception from  the  grant  of  the  min- 
eral Stated  in  his  own  words,  the 
proposition  is:  "What  we  call  a 
mineral  lease  is  really,  when  prop- 
erly considered,  a  sale  out  and  out 
of  a  portion  of  the  land." 

But  this  view  was  not  accepted 
by  the  House  of  Lords.  The  lord 
chancellor  and  Lord  Chelmsfoird  put 
their  decisions  on  the  relation  of 
landlord  and  tenant.  The  sugges- 
tion was  adverted  to  by  Lord  Chan- 
celktr  Halsbury  in  Greville-Nugent 
V.  McKenzie,  [1900]  A.  C.  83,  but 
he  admitted  it  was  not  the  law  of 
fingiand,  saying:  "As  I  have  said, 
I  am  not  quite  certain  that  if  this 
matter  were  res  integra,  and  if  we 
vere  sent  back  200  or  300  years, 
<Hie  would  be  quite  able  absolutely 
to  follow  all  the  reasoning  by  which 
ttiat  result  is  arrived  at  [titie  of  the 
life  tenant  to  mineral  royalties] ; 
but  it  is  immaterial  to  do  so  now, 
because  that  point  has  been  ascer- 
tained and  adjudicated  upon  over 
and  over  again  and  finally  in  this 
House." 

In  Pennsylvania  a  coal  lease  is 
construed  as  effecting  a  sale  of  the 
coal  in  place.  Fairchild  v.  Fair- 
child,  6  Sadler  (Pa.)  231,  9  Atl.  255. 
But,  as  has  been  shown,  oil  and  gas 
leases  are  not,  nor  are  they  in  ^is 
state. 

If  it  can  be  said  that  to  the  grant 
of  an  estate  for  years  in  the  land  a 
license  to  sever  and  take  out  the  oil 
is  added  or  annexed,  the  royalty 
would  be  compensation  for  both  the 
estate  and  the  license,  and  it  cannot 
be  apportioned  between  them. 
Moreover,  the  estate  is  the  primary 
sabject  and  the  license  only  an  in- 
cident c(f  tlie  estate,  in  legal  contem- 
plation, for  tiie  license  is  annexed  to 
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the  estate,  and  not  the  estate  to  the 
license.  On  its  face,  and  in  terms, 
the  contract  leases,  demise8,.and  lets 
the  land  and  then  declares  the  pur- 
pose of  the  letting.  Literally  it 
grants  an  estate  for  years  and  an- 
nexes to  it  a  license  to  take  the  oil. 
The  estate  prevails  over  the  license 
in  rank,  because  it  is  a  right  of  a 
superior  nature,  an  estate  being  an 
interest  in  the  land  and  irrevocable, 
while  the  license,  without  the  estate, 
would  carry  no  interest  in  the  land 
aiid  would  be  revocable  at  the  will 
of  the  licensor.  To  call  the  royalty 
rent  for  the  land,  the  subject-matter 
of  the  estate,  the  princip^  and  supe- 
rior element  of  the  lease,  is  there- 
fore both  reasonable  and  accordant 
with  legal  principles.  To  say  the  li- 
cense is  part  and  parcel  of  tlue  estate 
and  that  the  royalty  is  the  rent  stip- 
ulated for  in  respect  of  the  estate  is 
still  more  so.  The  preliminary  li- 
cense to  explore  is  treated  by  the 
parties  as  an  inclusive  right,  for 
there  is  an  agreement  to  pay  period- 
ical rent,  which  must  be  complied 
with,  whether  the  lessee  explores  or 
not.  It  is  not  compensation  for  'in- 
jury to  the  land  occasioned  by  ex- 
ploration, nor  for  occupation  of  the 
land  in  exploration.  It  is  called  rent 
and  treated  as  rent,  and  the  royalty, 
when  produced,  takes  its  place.  On 
the  establishment  of  the  relation  of 
landlord  and  tenant  the  rent  merely 
changes  its  form  and  rate.  As  al- 
ready stated,  the  lease  usually  pro- 
vides that  the  royalty  shall  be  paid 
in  lieu  of  the  money  rent  Which 
ceases.  Since  the  preliminary  li- 
cense is  clearly  inclusive,  the  license 
to  sever  is  presumptively  so,  because 
it  is  created  by  the  same  instrument, 
and  annexed  to  the  same  estate,  as 
the  other. 

The  demonstration,  conclusive,  in 
my  opinion,  that  an  oil  royalty  is 

(1)  a  legal  entity  separate  and  dis- 
tinct from  the  land  and  oil  in  place 
and  their  titles,  though  related  to 
them,  whether  it  is  a  rent  or  not, 

(2)  substantially  a  rent  and  gov- 
erned and  treated  as  rent,  and  (3) 
technically  renl^  sustains  the  major 
and  basic  proposition  on  which  the 
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decision  in  Campbell  v.  Lynch,  81 
W.  Va.  374,  L.B.A.1918B,  1070,  94 
S.  G.  739,  stands.   Bein^  such  an 

entity,  it  is  not  the  land,  oil,  nor  title 
to  either.  It  may  be  owned,  held, 
enjoyed,  and  assigned  by  the  owner 
of  the  land.  It  is  not  merged  in  his 
title  to  the  land.  It  is  not  an  estate 
in  the  land.  It  is  an  incorporeal 
hereditament  whose  owner  has  an 
estate  in  it  besides  and  collateral  to 
his  estate  in  his  land,  whether  it  is 
rent  or  not.  If  not  rent,  it  is  more 
like  rent  than  anjrthing  else  conceiv- 
able or  known  to  the  law  and  is 
generally  treated  as  rent,  wherefore 
the  principle  of  analogy  requires 
rights  respecting  it  to  be  tested  by 
the  rules  and  principles  governing 
rents.  It  is  technically  rent  payable 
in  kind,  and  therefore  must  be  gov- 
erned by  those  principles  and  rules, 
one  of  which  is,  as  shown  in  Camp- 
bell V.  Lync^,  that,  on  a  division  of 
the  land  out  of  which  it  issues,  it 
must  be  apportioned  among  the 
owners  of  the  parts  into  whidi  the 
land  is  divided  in  proportion  to  their 
values. 

The  doctrine  of  apportionment  of 
rents  upon  a  division  of  the  land 
embraced  by  a  lease  is  conceded  in 
the  opposing  opinion.  Dissenting 
opinion  in  Campbell  v.  Lynch.  But 
it  is  argued  that  the  rule  is  ap- 
plicable only  in  the  case  of  a  general 
lease,  one  covering  the  whole  estate 
in  the  land.  An  oil  lease  is  general. 
It  covers  every  portion  of  the  land 
leased.  The  severance  authorized 
pertains  only  to  the  oil,  and  in  that 
sense  it  is  hmited  to  the  oil  sands  or 
strata.  But  every  other  lease  is 
similarly  limited.  An  agricultural 
lease  limits  the  use  and  enjoyment 
of  the  land  to  the  surface.  Never- 
theless it  embraces  all  of  the  land, 
'nie  reversioner  cannot  go  in  and 
tear  up  the  surface  by  mining  or 
other  operations  materially  interfer- 
ing witii  the  tenant's  use  and  enjoy- 
ment of  the  surface,  unless  he  has 
^served  the  right  to  do  so,  and  the 
tmant  himself  cannot  open  mines, 
unless  the  right  to  do  so  is  vested  in 
him  by  his  lease.  The  mining  lessee 
has  not  on^  the  use  of  the  seam  or 
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seams  leased,  but  also  of  such  por- 
tions of  the  surface  as  are  contract- 
ed for  expressly  or  impliedly.  Ob- 
viously there  is  no  merit  in  this 
contention.      Another  argument 
against  its  application  here  proceeds 
upon  an  hypothesis  that  is  practical- 
ly impossible,  because  it  is  baldly 
unreasonable.    It  supposes  a  state 
of  facts  so  manifestly  unreasonable 
that  it  likely  never  has  occurred  and 
never  will.  Nobody  ever  leased  sole- 
ly for  com  growing  an  entire  tract 
of  land,  only  a  relatively  small  por- 
tion of  which  will  produce  com,  or 
an  entire  tract  of  land  to  obtain  the 
use  of  a  relatively  small  portion  of 
it  for  fruit  growing,  and  bound 
himself  to  pay  rent  for  the  whole  of 
it.  Such  a  thing  is  legally  possible, 
however,  and,  if  it  should  occur,  the 
doctrine  of  apportionment  of  rent 
would  most  certainly  apply.  The 
test  of  the  legal  status  of  the  rent  is 
not  the  use  the  lessee  makes  of  the 
leased  land.    It  is  what  he  agrees 
to  pay.    Higgins  v.  California  Pe- 
troleum &  Asphalt  Co.  109  Cal.  304, 
41  Pac.  1087.    Even  though  he 
should  not  use  the  land  at  tdl,  his 
agreement  to  pay  rent  binds  him. 
A  lessee  can  no  more  escape  pay- 
ment of  rent  on  the  ground  of  non- 
use  of  the  land  than  he  can  escape 
payment  for  a  suit  of  clothes  he  has 
bought,  by  not  wearing  it.  Prop- 
erty of  all  kinds  may  be  dead-rented 
and  often  is.   A  lessee  is  bound  to 
pay  the  rent  he  contracts  to  pay, 
whether  he  ever  becomes  a  tenant 
or  not.  If  he  agrees  to  pay  rent  on 
an  entire  tract  of  land,  the  rent  at- 
tends and  goes  with  the  reversion 
in  the  entire  tract,  no  matter  what 
he  rents  it  for  or  uses  it  for,  or 
whether  he  uses  it  at  all ;  and,  when 
the  reversion  is  divided,  the  rent  is 
divided,  unless  there  is  a  si>ecial 
agreement  to  the  contrary.    But  a 
man  desiring  land  only  for  corn 
growing,  out  of  a  large  tract  partly 
adapted  to  that  use  and  partly  unfit 
for  it,  would  lease  only  the  suital^ 
part,  and  a  man  desiring  land  out  of 
the  tract  for  fruit  growinff  -woaM 
lease  only  the  part  adapted  to  that 
use.  If,  after  a  com  lease  has  been 
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pot  upon  one  part  and  a  fruit  lease 
upon  the  other,  the  land  should  be 
so  divided  as  to  give  one  party  all  of 
the  com  land  and  the  other  all  of  the 
fruit  land,  there  would  be  no  appor- 
timmient*  of  course.    But»  if  it 
^uld  be  so  divided  as  to  give  each 
a  portion  of  each  leased  part,  both 
rents  would  have  to  be  apportioned. 
Another  practically  impossible  case 
is  stated,  for  illustration,  in  respect 
of  timber.   Nobody  in  this  country 
leases  lapod  for  timber  cutting.  The 
deed  always  grants  the  trees  in  some 
form,  either  expressly  or  by  neces- 
sary implication,  conditionally  or 
absolutely.  Adkins  v.  Huff,  68  W. 
Va.  645,  3  L.R.A.((N.S.)  649,  62  S. 
E.  773,  6  Ann.  Gas.  246.  The  deed 
or  contract  never  takes  the  form  of 
a  lease  nor  contains  any  provision 
ior  compensation  that  can  be  rea- 
sonably assimilated  to  rent.  But  it 
is  said  the  owner  of  the  purpart  on 
which  the  mining  is  done  may  be 
prejudiced  and  injured  i^  this;  that, 
whDe  the  lease  is  in  force,  oil  may  be 
taken  from  his  land  only,  and  op- 
erations may  not  be  extended  to  the 
other  parts,  so  as  to  give  him  a 
share  in  any  royalty  arising  from 
them.  This  argument  also  supposes 
a  case  excluded  by  the  theory  of  ev- 
ery lease  as  well  as  by  experience  in 
the  oil  business.  When  oil  or  gas  is 
discovered  within  the  bounds  of  the 
lease,  the  lessee  has  a  motive  for  full 
development  of  the  whole  lease  and 
production  of  all  the  mineral  in  it, 
and  his  failure  to  produce  all  of  it, 
when  it  happens,  if  ever,  is  purely 
accidental.  He  omits  some  of  it  be- 
cause he  does  not  find  it,  or  because 
he  errs  in  judgment  as  to  its  quan- 
tity.   Ordinarily  a  lease  is  aban- 
doned, if  at  all,  before  any  mineral 
is  taken  out,  and  all  of  the  parts 
released  from  its  burden.  But  the 
possible  prejudice  applies  in  all 
kinds  of  leases.  Under  an  agricul- 
tural lease,  one  part  of  the  land  may 
be  subjected  to  a  greater  burden  by 
the  tenant  than  others.    He  may 
practically  exhaust  its  fertility,  and 
vender  it  useless  for  years.  Surely 
Oere  can  be  no  merit  in  such  ar- 
Kmnaat.  Here  again  I  repeat'that 
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the  contract,  not  the  use  of  the  land, 
fixes  the  status  of  the  rent.  Higgins 
V.  California  Petroleum  &  Asphalt 
Co.  cited. 

The  reiterated  fact  that  the  own- 
ers of  the  several  parts  take  respec- 
tively, all  the  title  and  estate  the 
ancestor,  testator,  or  bankrupt  had 
in  his  part,  argues  nothing  against 
the  principles  or  conclusions  under- 
lying the  decision  in  Campbell  v. 
Lynch.  They  do  get  it.  They  get 
the  legal  title  to  the  oil  and  gas  as 
well  as  the  land.  But  they  take  it 
subject  to  a  burden,  an  encum- 
brance, just  as  in  the  case  of  a  divi- 
sion of  a  tract  of  land,  encumbered 
by  an  agricultural  lease.  They  get 
all  of  the  title  and  estate  in  the  land, 
but  in  that  they  get  only  the  rever- 
sion, for  that  is  all  their  predecessor 
had.  Being  assignees  of  the  rever-  < 
sion,  they  are,  by  all  authority  ex- 
cept the  unsound  dedsiona  in  this 
class  of  cases,  entitled  to  the  rent 
which  was  legally  attached  and  an- 
nexed to  the  reversion,  while  he 
held  it,'  and  legally  went  witii  it  to 
them;  it  not  having  been  detached 
therefrom  by  any  agreement.  It 
was  a  right,  an  incorporeal  heredit- 
ament, legally  attached  to  the  land 
and  collateral  to  the  title,  constitut- 
ing one  of  the  incidents  of  title  or 
ownership,  and  accompanying  it 
into  whosesoever  hands  it  might  go, 
unless  reserved  or  detached  by  a 
reservation  or  assignment  thereof. 
In  none  of  these  cases  had  it  been 
so  detached.  "The  rent  may  be 
granted  away,  reserving  the  rever- 
Mon;  and  tiie  reversion  may  be 
granted  away  reserving  the  rent,  by 
special  words;  but  by  a  general 
grant  of  the  reversion  the  rent  will 
pass  with  it  as  incident  thereto." 
Bl.  Com.  bk.  2,  p.  176.  The  admis- 
sion in  the  dissenting  opinion  in 
Campbell  v.  Lynch  that  rent  arising 
under  a  general  lease  is  apportion- 
able  in  the  event  of  a  division  of  the 
land  necessarily  admits  this  doc- 
trine, and  also  that  a  rent  is  a  legal 
entity  distinct  from,  but  collateral 
and  incidental  to,  the  land.  Hence  . 
I^s  whole  controversy  narrows 
down  to  a  sin^e  Issne,  namely, 
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i^hether  the  royalty  in  an  oil  and 
gas  lease  is  technically  or  substan- 
tially a  rent.  That  it  is  there  can- 
not be  the  slightest  doubt. 

.  For  the  most  part  the  decision  in 
Kimbley  v.  Luckey,  —  Okla.  — ,  179 
Pac.  928,  is  predicated  upon  Ohio, 
Indiana,  and  Arkansas  precedents, 
the  dissentinir  opinion  in  Campbell 
V.  Lynch,  and  the  decision  in  Pitts- 
burgh &  W.  V.  Gas  Co.  V.  Ankrom, 
the  fallacies  and  unsoundness  of 
which,  I  think,  I  have  fully  and 
clearly  demonstrated.  It  admits 
the  doctrine  of  apportionment  of 
rents,  but  attempts  to  exclude  it  on 
two- grounds:  (1)  Lack  of  provi- 
sion ior  it  in  the  contract;  and  <2) 
inapplicability  to  tenancies  imder 
oil  and  gas  leases  in  that  state.  The 
first  ground  of  exclusion  is  baldly 
and  obviously  unsound.  To  effect 
apportionment,  in  case  of  division  of 
the  land,  no  contract  therefor  is  nec- 
essary or  required  in  any  jurisdic- 
tion. .  The  law  makes  the  apportion- 
ment as  a  legal  result  of  the  divi- 
sion, in  the  absence  of  an  agneement 
excluding  it.  An  agreement  is  re- 
quired not  to  apply  tibe  doctrine,  but 
to  prevent  its  application.  It  was 
not  provided  for  by  contract  in  any 
of  the  cases  cited  in  Campbell  v. 
Lynch.  Read  this  ancient  law:  "A 
proportionable  part  of  the  rent 
passes  immediately  with  the  rever- 
sion, and  the  tenant  is  not  preju- 
diced by  the  remedies  which  follow 
the  right,  because  it  is  in  his  power, 
and  it  is  his  duty,  to  prevent  the 
several  suits  and  distresses  by  a 
punctual  pajTnent."  1  Thom.  Coke, 
366,  note  369,  quoted  in  Reed  v. 
Ward,  22  Pa.  144. 

See  also  Bank  of  Pennsylvania  v. 
Wise..  3  Watts,  404. 

Read  also  this  modem  law:  *'So, 
in  case  of  a  transfer  of  the  reversion 
in  a  part  of  the  premises,  the  trans- 
fer carries  with  it  a  proportionate 
part  of  the  rent ;  such  a  transfer  in 
no  sense  constitutes  a  wrong  to  the 
tenant,  and  therefore  the  law  will 
apportion  the  rent."  16  R.  C.  L.  p. 
,  916,  citing,  among  other  well-con- 
sidered cases  sustaining  the  text, 
Swint  V.  McCalmont  Oil  Co.  184  Pa. 
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202,  63  Am.  St.  Rep.  791,  38  AtL 
1021,  involving  an  oil  royalty,  and 
L.R.A.1915C,  note,  p.  223. 

The  other  ground  upon  which  the 
Oklahoma  court  excludes  applica- 
tion of  the  common-law  doctrine  is, 
I  submit,  equally  baseless.  It  is  that 
that  court  knows,  as  a  matter  of 
common  knowledge,  that  it  has  b&at 
the  general,  if  not  universal,  custom 
in  that  state,  from  the  first  discov- 
ery of  oil  and  gas,  for  the  royalty  to 
be  paid  the  owner  of  the  lands  on 
which  the  wells  were  located,  and 
from  which  production  was  had.  If 
the  relation  of  landlord  and  tenant 
exists  between  the  lessor  and  lessee, 
as  clearly  it  does,  no  such  custom, 
however  long  continued,  can  change 
the  law  applicable  to  that  relation. 
And,  even  ^ough  the  royalty  be  not 
strictly  and  technically  rent,  it  is 
more  like  rent  than  anytiiing  else 
legally  conceivable,  and  is  generally 
treated  as  rent,  wherefore  the  prin- 
ciple of  analogy,  which  courts  uni- 
versally apply  in  doubtful  cases, 
obligates  courts  and  judges  so  to  re- 
gard and  treat  it.  In  Rennell  v. 
Lincoln,  3  Bing.  224,  266,  130  Eng. 
Reprint,  499,  Best,  Ch.  J.,  said :  *'I 
endeavored  to  find  other  cases  from 
which  I  could  safely  reason  by  anal- 
ogy to  that  now  to  be  decided." 

In  Morris  v.  Clarkson,  3  Swanst 
659,  561,  36  Eng.  Reprint,  974,  Sir 
Wm.  Grant,  M.  R.,  said :  "It  is  nec- 
essary, therefore,  to  proceed  upon 
principle  and  decisions  in  uialogous 
cas^." 

On  legal  demands,  we  apply  the 
Statute  of  Limitations  in  equity  by 
analogy.  Thompson  v.  Whitaker 
Iron  Co.  41 W.  Va.  574, 28  S.  E.  795; 
Smith  v.  Wehrle,  41  W.  Va.  270,  2S 
S.  E.  712 ;  Wilson  v.  Harper,  25  W. 
Va.  179.  I  have  no  doubt  there  are 
thousands  of  instances  noted  in  the 
books  in  which  the  principle  has 
been  recognized  and  followed.  Here 
is  the  closest  and  strongest  analogy 
possible;  wherefore  it  is  binding  up- 
on the  courts  and  citizens  alike. 
But  how  does  the  Oklahoma  court 
judicially  know  what  it  assumes  to 
know,  if  it  be  true?  We  judicially 
know  oil  development  of  notic^ble 
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proportion  in  Oklahoma  does  not 
date  back  beyond  the  year  1900,  for 
it  is  an  historical  fact.  It  has  exist- 
ed in  this  state  at  least  three  times 
as  long,  and  we  are  not  judicially 
advised  of  any  such  general  or  un- 
iform custom.  No  autiiority  is  cited 
for  the  proposilion  that  a  court  can 
take  judicial  notice  of  such  transac- 
tions, if  they  have  occurred,  and  I 
seriously  doubt  the  existence  of 
such  authority.    They  are  neither 
historical  nor  scientific  facts,  nor 
genera!  usages  and  customs  of 
trade  or  conduct.   They  are  mere 
istdated  transactions  between  in- 
dividuals in  dealings  in  property 
that  may  be  handled  in  a  variety 
of  ways.    Moreover,  I  do  not  un- 
derstand  that   custom   or  usage 
makes  law  in  the  general  sense 
of  the  term,  unless  it  is  ancient. 
It  may  become  a  part  of  a  con- 
tract by  actual  or  presumptive 
adoption,  but  the  decision  is  not  put 
upon  the  ground  that  the  particular 
contract  was  made  with  reference 
to  any  general  or  particular  custom. 
To  be  a  law,  a  custom  must  have  ex- 
isted for  so  long  a  time  that  "the 
memory  of  man  runneth  not  to  the 
contrary."   1  Bl.  Com.  pp.  76,  77; 
Ulmer  v.  Famsworth,  80  Me.  600, 
15  Atl.  65,  17  Mor.  Min.  Rep.  134; 
Freary  v.  Cooke,  14  Mass.  488.  Fif- 
teen or  twenty  years  will  not  suffice. 
As  this  supposed  custom  cannot 
have  the  force  of  law,  the  decision 
could  have  no  o^er  foundation  than 
the  opinion  of  the  court  as  to  what 
the  law  of  the  subject  is,  as  deter- 
mined by  legal  principles  and  the 
analogies  of  the  law;  and  in  them  it 
has  no  foundation,  as  has  been  clear- 
ly demonstrated. 

Ijastly,  it  is  argued  in  the  Okla- 
homa case  that  the  owner  of  the 
part  of  the  land  from  which  oil  is 
not  produced  is  not  entitled  to  any 
portion  of  the  royalty*  because  it 
eannot  be  assumed  that  there  is  any 
oil  in  it.  For  the  purposes  of  every 
<A\  and  gas  lease,  in  contests  over 
rights  under  them,  it  must  be  as- 
sumed that  there  are  oil  and  gas  un- 
der every  part  of  the  land  embraced 
in  the  lease,  until  the  contrary  has 
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been  shown.  The  parties  to  the 
lease  assume  its  existence,  and  con- 
tract with  one  another,  upon  that 
assumption  as  a  basis.  Having  done 
so,  they  cannot  deny  the  truth  of  the 
fact,  and  courts  must  take  the  con- 
tract as  they  made  it  and  bound 
themselves  hy  it.  I  have  no  doubt 
the  Oklahoma  trial  courts  have  so 
treated  and  enforced  such  leases, 
nor  that  they  have  been  sustained 
in  such  action  by  the  court  of  last 
resort.  When  a  trespasser  enters 
upon  such  a  lease,  and  begins  drill- 
ing for  oil  or  gas,  an  injunction  at 
the  suit  of  the  lessee  lies  to  restrain 
him,  without  proof  of  the  existence 
of  the  minerals  in  the  land.  Trees 
V.  Eclipse  Oil  Co,  47  W.  Va.  107,  34 
S.  E.  933,  20  Mor.  Min.  Rep.  260; 
Eclipse  Oil  Co.  v.  South  Penn  Oil 
Co.  47  W.  Va.  84,  34  S.  E.  928,  20 
Mor.  Min.  Rep.  234;  Bettman  v. 
Harness,  42  W.  Va.  488,  36  LJI.A. 
566,  26  S.  £.  271, 18  Mor.  Min.  Rep. 
500.  A  mere  trespass  is  not  enjoin- 
able.  The  injunction  must  go  to 
prevent  the  taking  out  of  oil,  work- 
ing irreparable  injury  to  the  lessee. 

•'There  seems  no  exception  to  the 
rule  that  the  fair  and  voluntary  ex- 
ecution of  a  sealed  instrument  is 
conclusive,  against  all  who  seal  it,  of 
everything  admitted  in  it."  Hoke  v. 
Hoke,  3  W.  Va.  561 ;  Point  Pleasant 
V.  Greenlee,  63  W.  Va.  207, 129  Am. 
St.  Rep.  971,  60  S.  E.  601;  Mon- 
teith's  Case,  15  Gratt.  172. 

I  have  already  quoted  authority 
holding  that  the  lessee  has  no  legal 
ground  of  objection  to  apportion- 
ment on  account  of  the  slight  incon- 
venience it  may  occasion  him.  Nor, 
in  case  he  has  paid  all  of  the  royal- 
ty to  one  of  the  parties,  is  there  any 
danger  of  liability  to  others  for 
their  shares.  After  the  division,  the 
parties  entitled  to  the  rent  have  a 
joint  or  joint  and  several  demand 
against  the  lessee  for  it.  Kitchen  v. 
Buckly,  1  Lev.  109,  83  Eng.  Reprint, 
322;  Midgley  V.  Lovelace,  Garth. 
289,  Holt,  74,  90  Eng.  Reprint,  771, 
.939,  12  Mod.  45,  88  Eng.  Reprint, 
1155.  This  is  not  said  by  way  of 
decision,  for  the  question  is  not  be- 
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fore  m,  bat  the  observation  is  ger- 
mane. A  demand  of  that  nature 
may  be  discharged  by  payment  of 
the  whole  amount  thereof  to  any  one 
of  those  entitled  to  it.  Hatfi^d  v. 
Cabell  County  Ct.  75  W.  Va.  595,  84 
S.  £.  S35 ;  Allen  v.  South  Penn  Oil 
Co.  72  W.  Va.  155,  77  S.  K.  905. 

The  opinion  in  Pittsburgh  &  West 
Virginia  Gas  Co.  v.  Ankrom  admits 
the  hardships  resulting  from  the  ap- 
plication of  the  doctrine  of  that  case. 
It  is  also  admitted  in  the  opinion 
delivered  in  Lynch  v.  Davis,  79  W. 
Va.  437,  442,  L.R.A.1917F,  566,  92 
S.  B.  427.  I  here  state  what  I  have 
been  reluctant  to  mention,  sdthough 
it  has  been  apparent  all  tbe  time, 
namely,  that  the  instruction  opens 
wide  the  door  to  the  rankest  kind  of 
imposition.  The  lessee  can  drill  on 
any  one  of  the  parts  he  may  see  fit 
to  select,  and  he  may,  make  his  loca- 
tion depend  upon  what  he  can  get 
the  owner  of  one  of  the  parts  to  con- 
cede to  him,  by  way  of  inducement. 
He  can  delay  and  bargain  with  tihe 
different  parties  until  he  obtains  a 
bonus  or  reward  in  money  or  a  share 
of  the  royalty,  for  drilling  on  his 
part,  and  in  consideration  of  his 
draining  the  oil  from  the  other  parts 
through  the  wells  on  that  part  He 
may  dicker  with  one  owner  so  as  to 
obtain  the  royalty  in  his  part  or  a 
share  of  it,  and  thus  drain  1^  other 
parts  for  his  own  benefit.  There 
would  be  no  fraud  in  such  a  transac- 
tion, if,  properly  construed,  the 
lease  permits  it,  as  a  majority  of  the 
courts  say  it  does.  It  would  be  legal- 
ly justifiable,  under  their  construc- 
tion, and  yet  in  many  instances  it 
would  be  ruinous  to  all  of  the  par- 
ti'es  save  one  of  the  owners  and  the 
lessee.  The  tract  may  be  small  and 
rich  in  oil.  In  many  instances  high- 
ly productive  wells  are  put  down  on 
neighboring  or  adjoining  town  lots. 
A  single  well  located  on  one  of  the 
five  parts  into  which  a  5  or  10  acre 
lot  may  be  divided  will  take  out  all 
the  oil  under  all  of  the  parts,  to  the 
enrichment,  of  the  lessee  and  the 
owner  of  that  part  and  the  utt«r 
deprivatitm  of  the  owners  of  the 
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other  parts  of  what  legally  as  weB 
as  morally  belongs  to  th^  It  is 
suggested  in  the  Oklahoma  ease  that 
the  injured  parties  in  such  case 
might  have  legal  remedies  for  their 
protection.  They  would  not,  unless 
some  court  could  find  a  way  to  split 
a  single  lease  into  two  or  mon 
leases,  against  the  will  of  the  lessee 
and  in  violation  of  the  terms  and 
legal  effect  of  his  lease.  I  know  of 
no  principle  upon  which  that  can 
be  done.  His  contract,  as  made,  ob- 
ligates him  to  take  out  the  oil  with 
reasonable  diligence  and  protect  on- 
ly the  exterior  boundary  lines  of  the 
ti*act  of  land  embraced  in  his  lease. 
Can  any  court  impose  upon  him  tin 
further  obligation  of  protection  of  a 
dozen  interior  division  lines?  He 
has  done  nothing  to  alter  the  chaJ^ 
acter  of  his  contract.  The  addition 
of  such  an  obligation  cannot  be 
founded  upon  any  conduct  of  his,  for 
he  is  proceeding  to  do  just  what  be 
contracted  to  do — take  out  the  oil 
with  due  diligence  and  protect  the 
exterior  lines.  When  and  how  did 
any  court  ever  obtain  authority  to 
make  new  contracts  for  men,  or  to 
alter  them  according  to  its  notion  of 
what  they  should  be?  I  predict  that 
no  court  will  ever  hold  that  any  such 
additional  obligation  can  be  im- 
posed. 

The  doctrine  of  Campbell  v. 
Lynch  and  I^mch  v.  Davis  exposes 
the  lessee  to  no  possible,  danger, 
gives  him  all  he  is  legally  or  morally 
entitled  to,  and  imposes  no  burden 
upon  him  that  he  Would  not  have 
been  under  if  no  division  of  the  land 
had  occurred.  Why  he  should  be 
dissatisfied  with  it,  and  stubbomir 
and  relentiessly  resist  it  upon  all  oc- 
casions, I  am  unable  to  anderstand, 
unless  he  has  somewhere  endeav- 
ored to  avail  himself  of  the  uncon- 
scionable advantage  for  which  the 
other  construction  opens  the  way, 
and  fears  his  hold  upon  it  may  be 
broken.  That  is  the  only  way  in 
which  he  can  lose  anything,  under 
the  instruction  for  whidi  I  con- 
tend, and  what  he  would  ao  lose  he 
has  no  moral  rigbt  to. 


Digitized  by  Google 

i 


HUSGRAVE  T, 
(If  w.  r*.  jw. 

Bflspeeting  Judsre  idUer's 

Opinion. 

In  his  opinion  concurrinsr  with 
Judge  Ritz,  Judge  Miller  wholly 
iiu8q>prehends  the  propositions  Uid 
down  and  the  condasions  drawn 
from  them  in  the  foregoinsr  opinion. 
The  most  diligent  search  and  the 
closest  scrutiny  by  the  most  astute 
mortal  on  earth  will  not  reveal  a 
statement  nor  an  intimation  therein 
'that  the  oil  in  place,  burdened  with 
the  lease  previously  executed,  did 
not  go  to  the  devisees  under  the 
nQ."  I  very  emphatically  said  they 
did.  I  quote  this  from  my  opinion : 
They  [the  owners  of  the  several 
parts]  do  get  it.  They  get  the  legal 
title  to  the  oil  and  gas  as  well  as  tiie 
hmd.  But  they  take  it  subject  to  a 
burden,  an  encumbrance,  just  as  in 
the  case  of  a  division  ot  a  tract  of 
land,  encumbered  by  an  agricultural 
tease." 

Is  that  act  plain,  distinct,  and  em- 
phatic? 

Laboring  imder  this  misapprehen- 
lion,  he  endeavors  to  run  my  ul- 
timate conclusion  down  to  some  sort 
of  a  vaguely  indicated  absurdity. 
Having  stated  what  I  did  not  say 
and  the  exact  contrary  of  what  I  did 
say,  he  asserts  one  of  my  purposes 
is  to  support  the  contention  'that 
the  royalty  thus  reserved  out  of  the 
oil  is  rent."  I  have  not  said  the  roy- 
alty was  reserved  in  any  such  way, 
nor  that  it  was  "reserved"  at  all,  nor 
tiiat,  legally  spiking,  it  is  a  share 
of  the  oil,  or  oil  at  all.  It  is  the 
lisftt  to  demand  and  have  from  the 
lessee,  first,  money,  until  produc- 
tion, and  then  oil  in  lieu  of  money; 
the  right  being  an  intangible  thing, 
like  the  right  to  have  a  promise  or 
agreement  performed,  and  being 
farther  what  the  law  terms  an  in- 
corporeal hereditament.  As  to  the 
oil  to  be  delivered  in  satisfaction  of 
Ihe  right,  like  money  paid  in  dis- 
charge of  a  debt,  it  exists  before 
production,  as  well  as  after.  In  le- 
gal contemplation,  it  is  not  the  oil 
either  in  place  or  after  severance.  I 
have  plainly  and  distinctly  said  so 
in  the  opinion.  Quoting  again,  I 
talKlUsfromlt: 
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"It  [an  oil  royalty]  is  a  right  to  a 
share  of  the  oil  taken  from  the  land, 
not  the  oil  when  produced,  which  is 
only  the  product  or  fruit  of  the 
right."  And  I  predicated  that  as- 
sertion on  Blackstone's  language, 
saying:  "An  incorporeal  heredit- 
ament is  a  right  issuing  out  of  a 
thing  corporate.  .  .  .  It  is  not  the 
thing  corporate  itself,  .  .  .  but 
something  collateral  thereto.  .  .  . 
And  indeed,  if  we  would  fix  a  clear 
notion  of  an  incorporeal  heredit- 
ament, we  must  be  careful  not  to 
confound  together  the  profits  pro- 
duced and  the  thing  or  heredit- 
ament which  produces  them." 

The  two  basic  propositions  of  my 
position,  as  set  forth  in  Campbell  v. 
Lynch  and  in  my  dissenting  opinion 
in  this  case,  are  that  the  lease  vests: 
(1)  In  the  lessee  either  an  estate  for 
years  in  the  land,  in  consideration 
of  rental  to  be  paid  first  in  money 
and  then  in  oil,  which  does  not  in- 
clude nor  carry  title  to  the  land  or 
oil,  or  an  incorporeal  hereditament, 
the  right  to  take  out  the  oil,  in  con- 
sideration of  rental  or  quasi  rental 
to  be  paid  in  money  and  then  in  oil, 
which  does  not  include  nor  carry 
titie  to  the  land  or  the  oil;  and  (2) 
in  the  lessor  another  incorporeal 
hereditament,  the  right  to  demand 
and  have  from  the  lessee  the  rental 
or  quasi  rental  called  royalty,  from 
time  to  time,  as  it  shall  become  due 
and  payable.  No  intelligent  read- 
ing of  tiie  two  dpinions,  or  either  of 
them,  will  fail  to  disclose  these  two 
propositions,  nor  will  it  disclose 
anything  inconsistent  with  either  of 
them,  unless  it  be  a  possibly  inaccu- 
rate statement  in  the  former  opin- 
ion (81  W.  Va.  379,  L.R.A.1918B, 
1070,  94  S.  E.  741),  saying  the  roy- 
alty is  "the  fruit  of  a  burden  upon 
the  title  created  by  a  covenant  run- 
ning with  the  land."  What  I  in- 
tended to  say  was  that  it  was  the 
consideration  for  the  burden  and 
the  fruit  or  product  of  the  incorpo- 
real right  to  demand  and  receive  it. 
Production  makes  the  lessee's  es- 
tate for  years,  or  incorporeal  right 
to  take  the  oil,  whichever  it  may  be, 
and  the  lessor's  incorporeal  right  to 
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have  a  share  of  it,  each  bear  and 
yield  ita  fruit  or  product,  like  a  tree 
or  vine.  Neither  of  these  rights  is 
the  oil  itself,  in  place  or  out  of  place, 
and  neither  issues  out  of  the  other. 
They  are  separate  and  distinct, 
though  related,  rights,  and  each  per- 
tains to  the  land,  the  former  being 
a  right  to  do  things  on  the  land  and 
take  away  part  of  it,  and  the  other 
a  right  of  compensation  to  the  own- 
er of  llie  land,  for  ttie  use  and  occu- 
pation thereof  allowed  by  the  lease 
for  the  exercise  of  the  other  right 
upon  and  in  the  land.  I  have  re- 
peatedly declared  with  emphasis 
that  neither  of  these  rights  is  the 
land,  the  oil  in  place  or  out  of  place, 
nor  the  title  to  either  the  land  or  oil, 
or  any  part  of  either  of  them.  If 
the  former  is  an  estate  for  years,  as 
I  have  demonstrated  it  is,  the  roy- 
alty is  strictly  and  technically  rent. 
If  the  former  is  only  an  incorporeal 
right  exercisable  upon  and  in  the 
land  and  all  of  it,  if  the  lessee  sees 
fit  to  use  all  of  it,  then  the  royalty 
is  substantially  rent,  quasi  rent,  the 
practical  equivalent  of  rent,  and 
governed  by  rules  and  principles  of 
the  law  of  rent,  because  they  better 
apply  to  it,  more  nearly  fit  it  in  all 
respects,  than  any  other  rules  and 
principles  to  be  found  in  all  the 
realm  of  the  law.  Being  so  treated, 
it  is  no  part  of  the  land  or  oil,  or  the 
title  to  either  of  ttiem,  and  yet,  by 
all  law,  it  is  a  separate  and  distinct 
legal  entity. 

My  admission  that  a  rent  cannot 
issue  out  of  an  incorporeal  heredit- 
ament was  and  is  accompanied  by 
an  explicit  declaration  that  the  roy- 
alty provided  by  an  oil  lease  does 
not  issue  or  come  out  of  the  right 
granted  to  the  lessee,  his  incorpo- 
real hereditament,  if  it  is  one,  and 
not  an  estate  for  years  in  the  land, 
nor  out  of  such  estate,  if  his  right 
is  such.  In  proof  of  this,  I  again 
quote  from  what  I  have  said :  "But 
tile  royalty  does  not  come  out  of  the 
privilege  granted  by  the  lease.  It  is 
compensation  for  the  privilege,  if 
the  lease  creates  only  a  privilege  in 
the  lessee.  The  privilege  is  an  in- 
corporeal hereditament  exercisable 


in  the  land,  and  the  royalty  is  an  in- 
corporeal hereditament  issuing  out 
of  the  land  and  compensatinff  the 
owner  for  its  use,  or  for  the  incorpo- 
real right." 

In  the  face  of  this  plain  state- 
ment, how  can  my  learned  associate 
complacently  say,  with  any  degree 
of  consistency,  that  the  theories  I 
apply  are  self -contradictory,  or  inti- 
mate that  I  have  said  the  royalty 
issues  out  of  the  incorporeal  right, 
or  is  part  of  the  oil  or  identical  wid 
the  oil?  If  he  does  not  mean  what 
he  says  and  intends  to  say,  my  fiie- 
ories,  or  one  of  them,  are  legally  im- 
possible, he  has  not  indicated  which 
one  he  regards  as  being  impossible, 
nor  given  us  any  authority  for  his 
opposing  position  other  than  a  few 
decisions  of  other  courts,  idiich 
have  never  attempted  to  disprove 
either  of  them,  and  his  own  mere 
ipse  dixit;  while  I  have  fully  and 
clearly  demonstrated  and  proved  the 
soundness  and  perfect  consistency 
of  both  theories,  the  separate  and 
distinct  characters  of  the  two 
rights,  and  the  issuance  of  the  roy- 
alty out  of  the  land,  within  the  les^ 
meaning  of  the  word  "issue,"  as 
used  in  this  connection  by  the  best 
and  most  highly  respected  author- 
ities to  be  found  in  English  and 
American  jurisprudence.  I  have 
not  merely  made  an  assertion  and 
called  upon  my  opponents  to  accept 
it  or  prove  it  untrue. 

Recurring  to  Judge  Miller's  false 
premise,  arising  from  misinterpre- 
tation of  what  I  have  said,  which  is 
flatly  contradicted  by  what  I  have 
said,  I  renew  my  effort  to  enlighten 
him  as  to  what  my  position  respect- 
ing the  status  of  the  royally  was  at 
the  date  of  transition  of  the  title  to 
the  land  ^d  oil  from  the  testator 
to  the  devisees.  The  oil  in  place, 
title  and  all,  went  to  the  devisees  by 
will.  But  it  was  not  the  royalty  and 
did  not  include  the  royalty.  They 
collectively  took  all  the  right,  title, 
and  interest  in  the  land  the  testator 
had.  But  that  did  not  include  the 
royalty.  They  did  get  the  royalty, 
which  was  a  separate  entity,  as  a 
legal  consequence  and  result  of  the 
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acquisition  of  the  title  to  the  land 
and  oil,  just  as  a  man,  by  legal  conse- 
quence, gets  the  interest  on  a  debt 
past  due  in  the  absence  of  a  contract 
stipulating  for  it.  It  passed  to  them 
as  an  incident  of  their  ownership  of 
tjie  land  and  oil.   Before  the  will 
ttx^  effect,  it  was  held  by  the  tes- 
tator as  an  incident  of  his  owner- 
ship of  the  same  land  and  oil.  In 
neither  case  was  it  title  to  the  land 
or  oil,  in  whole  or  in  part,  nor  in- 
cluded in  the  title.   It  was  a  collat- 
eral right  baaed  upon  contract, 
intangible  as  many  other  rights  evi- 
denced by  notes,  bonds,  contracts, 
and  covenants  in  deeds  are,  and  just 
aa  firmly  embedded  in  law  as  they, 
and  it  attended  and  accompanied  the 
ownership  of  the  land,  whether  in 
the  hands  of  its  creator  or  his 
alienee,  unless  detached  from  it  by 
contract  Without  that  the  devisees 
did  not  get  all  the  rights  of  the  tes- 
tator in,  attendant  upon,  and  an- 
nexed to  the  land.  Without  it,  they 
got  his  encumbered  title,  but  not  an 
important  collateral  right  which  the 
law  annexes  to  the  title,  unless  it  is 
reserved  or  detached  by  contract, 
as  an  offset  to,  or  compensation  for, 
the  encumbrance.   In  the  testator's 
hands,  this  incorporeal  right,  be  it 
strict^  rent  or  no^  was  an  entirety 
as  weil  as  an  entity,  and  was  not 
divided  among  the  devisees  by  the 
will,  for  the  will  does  not  mention  it. 
But,  as  each  devisee  obtained  a  por- 
tion of  the  entire  land  out  of  which 
it  issues  and  to  the  title  of  which  it 
is  legally  annexed,  the  law*  apxrar- 
tions  it  among  them,  as  it  does  in 
every  other  case  of  contractual,  ju- 
didiU,  or  testamentary  division  of  a 
tract  of  land  encumbered  by  a  lease 
and  yielding  an  entire  rent.   It  was 
in  his  hands  an  intangible,  contrac- 
tual right,  called  an  incorporeal 
hereditament  because  it  is  intan- 
gible, issuing  out  of  his  land  because 
the  contract  related  to  it,  and  made 
it  yield  him  a  return  for  its  use  and 
occupation  by  the  other  party  to  the 
contract,  or,  more  accurately  speak- 
ing, conferred  upon  him  the  right  to 
make  it  yield  such  return,  for  it  en- 
titled him  to  the  return  in  money  or 
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oil,  whether  the  lessee  used  the  land 
or  i^ot.  It  stood  upon  the  contract, 
not  the  title  nor  the  use  of  the  land. 
On  this  point,  as  well  as  in  reply  to 
arguments  against  my  position,  I 
quote  the  following  from  Higgins  v. 
California  Petroleum  ft  Asphalt  Co. 
109  Cal.  304,  41  Pac.  1087:  "The 
fact  that,  prior  to  the  commence- 
ment of  this  action,  the  lessee  had 
elected  to  mine  only  in  that  part  of 
the  'deposit*  lying  vrithiri  the  Ash- 
ley tract,  detracts  nothing  from  the 
right  of  Higgins  to  demand  his 
proper  share  of  the  royalty,  nor 
from  the  obligation  of  d^endant  to 
pay  it.  The  royalty  of  50  cents  on 
each  ton  of  rock  mined  was,  by  the 
terms  of  the  lease,  to  be  paid  to  the 
lessors,  not  to  the  individual"  lessor 
from  whose  land  the  rock  may  have 
been  mined.  The  lease  does  not  re- 
strict the  mining  to  any  pa^icular 
part  of  the  deposit  at  any  time. 
.  .  .  The  royalty  per  ton  of  rock 
mined  is  but  a  mode  of  estimating 
the  rent  to  be  paid  for  the  right  to 
occupy  exclusively  the  whole  prem- 
ises demised,  and  to  mine  any  part, 
or  all  parts  tiiereof,  at  any  time  dur- 
ing the  term  at  the  election  of  the 
lessee." 

In  laying  down  the  unjust  and  op- 
pressive rule  to  which  a  majority  of 
this  court  are  about  to  commit  them- 
selves, the  Ohio,  Indiana,  and  some 
other  courts  have  ignored  the  l^gal 
basis  of  that  well-considered  deci- 
sion awarding  a  just  and  equitable 
result,  and  have  substituted  for  it 
considerations  of  mere  expediency 
and  hypertechnical  assumptions  that 
do  not  bear  the  application  of  legal 
tests.  In  all  other  similar  cases  the 
contract  is  allowed  to  control  and 
define  the  rights  of  the  parties. 
Here  these  courts  set  it  aside  and 
substitute  their  own  creations  for  it. 

That,  while  a  man  owns  land,  he 
cannot  also  own  a  right  collateral  to 
the  land,  created  by  a  contract  relat- 
ing to  his  land,  is  a  new  doctrine  to 
me.  There  was  a  time,  we  are  told, 
when  men  did  not  or  could  not  have 
any  notion  whatever  of  a  promise  or 
agreement  as  the  foundation  of  a 
civil  right  or  obligation  enforceable 
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by  any  sort  of  legal  procedure.  Sale 
and  exchange  were  known  to  the 
law  only  as  completed  transactions, 
leaving  no  outstanding  duty  to  be 
enforced.  In  the  case  of  a  loan  the 
lender  claimed,  not  what  had  been 
promised  him,  but  the  very  thing  he 
had  loaned.  2  Pollock  &  M.  History 
of  Eng.  Laws,  p.  185.  To  find  a 
trace  of  this  primitive  legal  infirm- 
ity, in  modem  jurisprudence,  evi- 
denced by  the  line  of  decisions  upon 
which  a  majority  of  this  court  now 
rely  for  their  position,  is  truly 
amazing. 

Every  rent  is  created  by  a  con- 
tract, express  or  implied.  It  is  a 
right  given  by  the  contract,  not 
money  or  property  produced  by  the 
right,  aJthough  that  is  often  called 
rent.  According  to  all  authority,  a 
rent  so  created  "issues  out  of  the 
land,"  not  out  of  the  lessee's  estate 
in  the  land.  "Rent  is  a  return  or 
compensation  for  the  possession  of 
some  corporeal  inheritance.  A  cer- 
tain profit,  either  in  money,  provi- 
sions, or  labor,  issuing  out  of  lands 
and  tenements,  in  return  for  their 
use."  Bouvier's  Law  Diet.  Sub- 
stantially the  same  definition  is 
found  in  2  Kent,  Comm.  460.  It  is 
the  compensation  received  by  the 
owner  of  the  soil  from  the  oc- 
cupant thereof.  Lombard  v.  Boyd- 
en,  5  Allen,  254;  Bledsoe  v.  Nixon, 
69  N.  G.  89, 12  Am.  Rep.  642 ;  Fisk 
V.  Brayman,  21  R.  I.  195,  42  Atl. 


878;  Clarke  v.  Cobb,  121  Cal.  595. 
54  Pac  74;  Parsell  v.  Stryker, 
41  N.  Y.  483;  Otis  v.  Conway, 
114  N.  Y.  13,  20  N.  E.  628;  Payn 
V.  Seal,  4  Denio,  412;  Van  Wick- 
len  V.  Paulson,  14  Barb.  655 ; 
Words  &  Phrases,  1st  and  2d  series. 
This  definition  applies  to  the  many 
thousands  of  instances  in  whidi 
leases  have  granted  an  estate  for 
years  and  the  lessee  has  agreed  to 
pay  rent.  In  all  of  ttiem  the  rent  is 
deemed  to  issue  out  of  the  land,  not 
out  of  the  estate  granted.  It  is  com- 
pensation for  the  use  of  the  land. 
That  is  what  is  meant  by  its  "issu- 
ing out  of  land."  The  royally  in  an 
oil  lease  is  just  as  clearly  compen- 
sation for  the  use  of  the  land  as  the 
rent  payable  under  an  industrial, 
mercantile,  or  agricultural  lease; 
wherefore  it,  too,  obviously  issues 
out  of  the  land,  within  the  legal 
meaning  of  the  terms.  No  author- 
ity says  it  issues  out  of  the  estate 
or  other  right  granted,  and  I  have 
not  said  ao.  The  terms  of  the  defini- 
tion requiring  it  to  "issue  out  of 
land"  are  satisfied,  when  the  ri^t, 
rent,  comes  to  the  owner  of  the  land 
in  return  or  compensation  for  some 
estate  granted  out  of  his  land  or 
some  right  granted  1^  him,  to  use 
his  land. 

I  am  authorized  to  say  that  Wil- 
liams, P.,  concurs  in  all  I  have  said 

on  this  subject. 


ANNOTATION. 


Ratpecthre  rights -of  owners  of  different  parcels  into  which  land  subject  ta 
oil  and  gas  lease  has  been  sdidivided. 


This  note  supplements  the  note  ap- 
pended to  Pittsburgh  &  West  Virginia 
Gas  Co.  V.  Ankrom,  6  A.UR.  1162. 

When  a  court  undertakes  to  apply 
settled  principles  of  law  to  a  new 
state  of  facts,  it  becomes  very  essen- 
tial that  the  proper  perspective  be 
adopted,  otherwise  the  real  principle 
applicable  may  be  overlooked.  Such 
a  situation  is  apparently  presented  in 
the  reported  case  (Musgravb  v.  Mus- 
4SAVB,  ante,  664).  Both  the  majority 


and  minority  opinions  are  based  upon 
the  question  of  the  character  of  ^the 
lessor's  estate  created  in  land  by  a 
lease  thereof  for  development  for  oil 
and  gas,  prior  to  development.  This 
question,  however,  is  not  of  great  im- 
portance so  far  as  concerns  the  mat- 
ter of  the  rights  inter  se,  of  different 
owners  of  distinct  portions  of  a  tract 
of  land  which,  at  the  time  they  ac- 
quired titie,  was  subject  to  an  oil  and 
gas  lease.   Of  course,  the  lease  eon- 
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ititotes  a  lien  or  claim  against  the 
title  to  the  land;  that  the  lessor  also 
lutd  some  intangible  right  of  ques- 
tionable value  under  this  lease  is 
dear;  that  is.  the  lease  created  for 
bim  something  of  value,  an  asset  in 
sddition  to  his  title  to  the  land,  which 
he  already  had.  This,  however,  is 
not  an  estate  in  the  land  itself.  Al- 
thoagh  a  subsequent  purchaser  of  the 
land,  or  of  a  portion  of  it,  subject  to 
the  lease,  takes  the  land  burdened 
with  the  lease,  he  is  also  entitled  to 
its  benefits,  since  it  relates  to  a 
sabject-matter  which  passed  with  the 
land,  unless  expressly  reserved.  The 
fallacy  of  the  majority's  view  in  this 
regard  may  be  demonstrated  by  care< 
fully  considering  or  weighing  the  rea- 
soning upon  which  it  is  based.  Thus, 
it  is  said  that,  if  the  contention  that 
the  division  of  the  land  among  the 
devisees  operated  to  divide  the  oil  and 
?a8  is  sustained,  then  it  follows  that 
the  testator,  at  the  time  of  his  death, 
had  two  estates  in  the  same  parcel  of 
realty,  to  wit,  the  land  itself,  and  an- 
other estate  in  the  royalty.  And  the 
assertion  is  made  that  the  theory  of 
two  estates  is  fallacious,  because  a 
party  cannot  have  two  estates  in  the 
same  parcel  of  land;  since,  as  soon  as 
two  outstanding  estates  in  the  same 
tract  of  land  become  vested  in  one 
owner,  the  lesser  estate  becomes 
merged  in  the  greater.  Hence  the 
court  concludes  that  the  determina- 
tion of  the  case  depends  upon  the 
answer  to  the  question,  What  did  the 
testator  own  at  the  time  of  his  death  ? 

In  this  reasoning  the  court  has  com- 
pleted a  circle,  but  it  is  no  nearer  a 
solution  of  the  problem.  Originally 
the  testator  had  the  absolute  title  to 
the  tract  of  land  in  question;  there- 
fore, no  progress  is  made  by  holding 
that,  by  the  lease  or  contract  in  qaes- 
tion,  the  lessor  created  another  estate 
in  the  land,  which,  at  the  very  instant 
of  its  creation,  merged  in  the  greater 
estate  he  then  had;  for  his  estate  was 
complete  in  the  first  instance,  and 
tiiia  lease  or  contract  could  not  create 
another  estate  to  add  to  or  merge  into 
it 

For  example,  the  owner  of  land,  by 
a  contract  or  an  agreement  to  cut  and 


convert  standing  timber  into  lumber, 
does  not  thereby  create  for  himself 
another  estate  in  the  land,  although 
the  contract  may  be  of  considerable 
value  to  him  as  owner,  depending,  of 
course,  upon  how  favorable  the  con- 
tract is;  he  has,  however,  as  suggest- 
ed, created  for  his  benefit  something 
of  value,  an  asset. 
'  Had  there  been  no  lease  of  the  land 
in  question,  it  is  clear  that  each  dev- 
isee would  have  been  vested  with  the 
testator's  title  to  the  land,  including 
any  minerals  therein;  but  the  lease 
operated  as  an  encumbrance  upon  the 
land  to  which  the  devisee  took  sub- 
ject. The  right  to  the  royalties  creat- 
ed by  the  lease,  however,  being  an  as- 
set of  indefinite  value  to  the  testator, 
passed  upon  his  death  to  his  estate, 
subject,  however,  to  the  royalties  be- 
ing equitably  apportioned  among  the 
devisees,  if  any  subsequently  accrued, 
taking  into  consideration  their  pro- 
portionate ownership  of  the  tract  as 
a  whole,  covered  by  the  lease,  and  the 
fact  that  the  lease  was  an  encum- 
brance placed  upon  the  land  subse- 
quently to  the  execution  of  the  devise. 
See  note  in  6  A.L.R.  488,  as  bearing 
upon  the  right  of  the  devisee,  to  ex- 
oneration of  land  devised  to  him 
from  a  lien  or  charge  placed  thereon 
by  the  testator. 

No  case  other  than  the  reported 
case  (MUSGRAVE  v.  MUSGRAVE,  ante, 
564)  has  apparently  passed  upon  the 
precise  question  under  consideration 
subsequently  to  the  note  referred  to, 
and  which  is  supplemented  by  this 
note.  In  Pierce  Oil  Corp.  v.  Schacht 
(1919)  75  Okla.  101,  181  Pac.  731, 
however,  while  involving  the  question 
as  to  the  right  of  the  purchaser  of 
part  of  a  tract  of  land  subject  to  an 
oil  and  gas  lease,  to  forfeit  the  lease 
to  the  portion  of  the  tract  purchased 
by  him  for  the  failure  of  the  lessee 
to  develop  such  portion,  where  de- 
velopment was  made  upon  another 
portion  of  the  tract  covered  by  the 
lease,  the  court  referred  with  approv- 
al to  its  former  decision  in  Khnbley 
V.  Luckey  (1919)  — OUa.  — ,  179  Pac. 
928,  referred  to  in  the  note  in  6  A.L.B. 
1162,  and  said  that  the  plfttntUTs  (the 
aubseqnent  pnrehasns  tctm  the  lea- 
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aor  of  a  portion  of  the  tract),  having 
become  the  owner  of  40  acres  of  said 
premises,  became  entitled  to  whatever 
delay  money  in  the  nature  of  rentals 
or  advance  royalties  were  due,  for 
their  portion  Of  the  premises;  but  as 
soon  as  the  premises  were  developed, 
and  oil  and  gas  produced  in  paying 
quantities,  then  they  were  not  en- 
titled to  receive  any  of  the  royalties 
re'ceived  from  either  said  gas  or  oil 
wells,  unless  the  same  were  upon  their 
premises,  nor  were  they  entitled  to  re- 


ceive any  rental  or  advance  roya% 
thereafter  for  none  would  be  due  or 
payable  under  the  lease. 

In  this  connection,  it  is  to  be  noted 
that  this  annotation  does  not  include 
cases  which  pass  upon  the  right  of  a 
subsequent  purchaser  of  a  portion  of 
a  tract  of  land  which  is  subject  to  an 
oil  or  gas  lease,  as  to  the  lessee,  but 
only  covers  the  right  aa  between  tibe 
different  holders  of  the  several  sod 
distinct  tracts  of  land  which  is  cov- 
ered by  a  single  lease.       A.  G.  S. 


J.  S.  HATCHER  et  al..  Copartners  Doing  Business  as  Hatcher  &  Snyder, 

Appts., 

V. 

BARLOW  FERGUSON,  Respt 
IdoAA  Supreme  Court— April  a,  1021* 
(33  Idaho,  639,  198  Pac  680.) 

Sale  —  guaranty  of  transportation  —  f .  o,  b. 

1.  Held,  in  this  case,  that  the  respondent's  contract  to  deliver  Iambs 
at  Ketchum  "f.  o.  b.  cars"  placed  upon  him  no  obligation  to  guarantee 
their  shipment  to  a  particular  market. 

ISee  note  on  this  question  begirmmg  on  page  697.] 

—  compliance  —  delivery.  — refusal  of  carrier  to  accept  —  effect 

2.  Under  the  facts  of  this  case,  3.  The  refusal  of  the  railroad  com- 
held,  that  delivery  of  lambs  on  board  pany  to  bill  lambs  to  an  eastern 
cars  billed  to  Shoshone,  Idaho,  with-  market  did  not  justify  appellants'  re- 
out  cost  to  the  appellants,  was  a  com-  fusal  to  receive  such  lambs  when 
pliance  with  respondent's  contract.  loaded  on  cars,  even  though  they 
  could  at  that  time  be  billed  only  to 

Headnotes  by  Dunn,  J.  Shoshone,  Idaho. 

(Lee,  J.,  dissents.) 


APPEAL  by  plaintiffs  from  a  judgment  of  the  District  Ck)urt  for  Lincobi 
County  (Bothwell,  J.)  in  favor  of  defendant  in  an  action  brought  to  re- 
cover the  alleged  difference  between  the  contract  price  of  certain  lambs 
and  the  market  value  thereof,  and  the  amount  paid  plaintiffs  on  a  con- 
tract for  their  delivery.  Affirmed, 

The  facts  arc  stated  in  the  opinion  of  the  court. 

Messi;s.  Pierce,  Critdilow,  &  Bar-    of  furnishing  or  designating  the  cars 


rette  and  W.  G.  Bissell  for  appellants. 
Mr.  J.  6.  Hedrick,  for  respondent: 
The  prima   facie   effect   of  the 
phrase  ''f.  o.  b.,"  when  unmodified,  is 
to  cast  tile  duly  upon  the  purchaser 


or  other  vehicles  by  which  the  goods 
are  to  be  shipped. 

Baltimore  &  L.  R.  0>.  v.  Steel  Rail 
Supply  Go.  69  C.  a  A.  419,  128  Fed. 
656;  Evanston  Elevator  ft  Coal  Ca 


Digitized  by 


Google 


HATCHER  V. 

(it  Mahe,  Ml, 

Cutaer,  13S  Fed.  409;  Davis  v.  Alpha 
PorUand  Cement  Co.  184  Fed.  274.  af- 
finned  in  73  C.  C.  A.  S88.  142  Fed.  74; 
Consolidated  Goal  Co.  v.  Schneider, 
163  lU.  393,  46  N.  E.  126;  Consolidat- 
ed Cbal  Co.  V.  Jones  &  A.  Co.  120  III. 
App.  139;  Kunkle  t.  Mitchell.  56  Pa. 
lOO;  Hockinsr  v.  Hamilton,  168  Pa. 
107.  27  Atl.  836;  Lozes  V.  Segrura 
Sugar  Go.  ^  La.  Ann.  1844,  28  So. 
249;  Vredenburs  v.  Baton  Rouge 
Sugar  Co.  52  La.  Ann.  1666,  28  So. 
122;  Dwight  r.  Eckert,  117  Pa.  490, 
12  AtL  32;  85  Cyc.  197;  Graham  v. 
United  States  (1913)  231  U.  S.  474. 
58  L.  ed.  319.  34  Sup.  Ct.  Rep.  148. 
sflBnning  (1911)  110  C.  G.  A.  465,  188 
Fed.  661. 

Where  .tiie  buyer  refuses  to  accept 
the  goods,  he  thereby  loses  all  his 
rights  under  the  contract. 

Clifton  T.  WUlson,  47  Hont.  806, 132 
Psc.  424. 

Messrs.  Paul  S.  Haddock  and  Bar- 
low Fersnson  also  for  respondent. 

Dami,  J.,  delivered  the  opinion  of 
the  court: 

This  action  -was  brought  by  the 
plaintiff  against  the  defendant  for 
?3,979.40,  alleged  to  be  the  differ- 
ence, on  the  1st  day  of  September, 
1916,  between  the  contract  price  of 
4,140  lambs  and  the  market  value  . 
thereof  on  said  date,  and  also  for 
the  sum  of  $2,070,  theretofore  paid 
defendant  by  plaintlffa  on  the  fol- 
lowing contract: 

Sheep  Bill  of  Sale. 

June  17,  1916. 
This  is  to  certify  that  I  have  this 
day  sold  to  Hatcher  &  Snyder  not 
less  than  6,400  head  of  unshorn 
lambs  out  of  my  flocks,  15  days'  no- 
tice, sellers  option  at  the  price  of 
8  cents  per  pound  to  be  delivered 
f.  a  b.  cars  at  Ketchum  between  the 
1st  day  of  August,  1916,  and  the  1st 
day  of  September,  1916.  Said 
lambs  to  be  free  of  body  wrinkles, 
from  scab,  and  all  other  diseases. 
I  further  agt^e  that  I  will  not  top 
my  herds  before  making  delivery  of 
this  contract.  At  time  delivery  is 
made  the  lambs  to  be  in  good  mer- 
chantable condition,  to  have  dry 
fleeces,  and  the  minimum  weight  of 
any  lamb  on  this  sale  shall  not  be 
less  than  60  pounds  after  the  same 
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has  been  in  a  dry  corral  without 
feed  and  water  for  at  least  twelve 

hours. 

Received  on  this  bill  of  sale,  as 
part  payment,  the  sum  of  $3,200 
dollars,  balance  to  be  paid  when  de- 
livery is  completed.   old  ewes 

(shell  to  be  thrown  out)  at  per 

 .    cull  lambs  (nothing 

under  40  pounds)  at  per  . 

Both  subject  to  conditions  named  in 
contract  above. 

Barlow  Ferguson. 

A  similar  action  was  brought  at 
the  same  time  by  the  same  plaintiffs 
on  the  same  kind  of  contract  against 
J.  W.  Newman  for  $3,584.10,  which 
plaintiffs  alleged  to  be  the  differ- 
ence on  September  1,  1916,  between 
the  contract  price  of  4,404  Iambs 
and  the  market  value  thereof  on 
said  date,  and  also  for  the  sum  of 
$2,202,  theretofore  advanced  to  de- 
fendant Newman  by  plaintiffs  on 
said  lambs.  The  cases  were  tried 
together  before  the  same  jury,  and 
separate  verdicts  returned  in  favor 
of  the  defendants.  Judgment  was 
entered  thereon,  and  the  plaintiffs 
have  appealed. 

The  appellants  have  specified 
twenly-five  errors,  the  first  and 
second  of  which  are  that  the  verdict 
is  not  sustained  by  sufficient  evi- 
dence, or  any  evidence,  and  that  the 
verdict  and  judgment  are  contrary 
to  the  law.  All  the  others  are  based 
upon  the  giving  or  refusing  of  cer- 
tain instructions  by  the  court  It 
will  not  be  necessary  to  examine 
these  alleged  errors  singly,  for  the 
issue  to  be  determined  by  this  court 
is  conceded  by  counsel  on  both  sides 
to  be  limited  to  the  question  wheth- 
er or  not  there  was  delivery  of  the 
lambs  as  provided  for  by  the  con- 
tract. Incidental  to  and  bearing 
upon  the  qu^tion  of  delivery  is  the 
construction  of  the  expression, 
"f.  0.  b.  cars,"  as  used  in  the  con- 
tract, and  also  the  question  wheUier 
the  respondent  had  a  right  under 
the  contract  to  demand  payment  in 
cash,  as  he  is  alleged  by  the  appel- 
lants to  have  done. 

The  sole  question  to  be  deter- 
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mined  by  the  jury  in  this  ease  was 
whether  the  respondent  had  com- 
plied with  his  contract  in  delivering 
to  the  appellants  at  Ketchum, 
Idaho,  f.  o.  b.  cars,  on  August  31, 
1916,  the  remaining  4,140  head  of 
lambs  covered  by  the  contract  set 
up  in  the  complaint.  As  to  the 
meaning  of  the  expression  "f.  o.  b. 
cars,"  the  court  instructed  the  jury 
as  follows:  "The  court  instructs 
the  jury  that  the  abbreviation  'f.  o» 
b.'  as  used  in  the  contract  dated 
June  17,  1916,  and  read  to  you  in 
evidence  in  this  case,  means  free  on 
board/  and  indicates  that  the  prop- 
erty purchased  shall  be  delivered  on 
board  the  cars  without  expense  to 
the  buyer  at  the  point  designated  in 
the  contract." 

Bouvier's  Law  Dictionaiy  defines 
"free  on  board"  as  "a  phrase  ap- 
plied to  the  sale  of  goods,  which  de- 
notes that  the  seller  has  contracted 
for  their  delivery  on  the  vessel,  car, 
etc.,  without  cost  to  the  buyer  for 
packing,  portage,  cartage,  and  the 
like." 

The  instruction  given  by  the 
court  substantially  conforms  to  the 
definition  last  above  quoted,  and 
correctly  states  the  law  so  far  as 
this  contract  is  concerned. 

There  was  little  conflict  in  the 
evidence,  and  we  are  of  the  opinion 
that  the  instructions  given  by  the 
court  sufiiciently  covered  the  case  to 
enable  the  jury  to  clearly  under- 
stand the  issue,  and  to  decide  it  ac- 
cording to  the  evidence,  and  a  care- 
ful examination  of  the  record  con- 
vinces us  that  their  conclusion  was 
correct.  We  have  examined  the 
other  instructions  given  to  the  jury, 
as  well  as  those  requested  by  appel- 
lants and  refused,  and  we  are  of  the 
opinion  that  there  was  no  reversible 
error  committed  by  the  court,  either 
in  the  giving  or  refusing  of  instruc- 
tions. 

Much  attention  has  been  paid  by 
counsel  in  their  briefs  to  a  discus- 
sion of  the  question  as  to  whose 
du^  it  was,  under  this  contract,  to 
obtain  the  cars  for  the  shipment  of 
the  haaba,  but  we  are  of  the  opin- 
ion that  no  such  question  arises  In 


this  case.  It  appears  that  cars  for 
the  shipment  of  tibe  lambs  were  fur- 
nished at  the  request  of  the  re- 
spondent. No  default  in  that  re- 
gard is  charged,  so  it  is  immaterial 
whose  duty  it  was  to  furnish  them. 

The  respondent  was  at  Eetchum 
in  person  when  the  lambs  were  de- 
livered there,  and  was  present  at 
the  loading  of  the  cars.  The  appel- 
lants were  represented  by  Otto  J. 
Hatcher  and  James  R.  Hatcher,  son 
and  nephew,  respectively,  of  one  of 
appellants.  These  agents  were  in 
communication  with  the  appellants 
at  Denver,  Colorado,  and  numerous 
telegrams  passed  back  and  forth  be- 
tween them  and  their  principals  on 
August  30th  and  31st.  The  only 
difliculty  in  the  way  of  an  amicable 
handling  of  the  lambs  was  the  fact 
that  on  August  SOth,  when  the 
lambs  were  about  ready  to  be 
loaded,  word  came  to  the  railroad 
agent  at  Ketchum  that,  owing  to  an 
embargo  which  had  that  day  been 
placed  on  shipments  east,  no  live 
stock  would  be  received  by  the  rail- 
road company  for  shipment  to  any 
point,  unless  delivery  at  destination 
could  be  made  on  or  before'  noon 
September  2d.  This  embargo  was 
due  to  a  threatened  strike  of  the 
railroad  employees  all  over  the  svs- 
tem.  The  question  then  arose  be- 
tween the  respondent  and  the 
agents  of  the  appellants  whether 
the  appellants  would  receive  the 
lambs  that  were  then  about  to  be 
loaded  on  the  cars.  It  was  the  de- 
sire of  the  appellants  that  shipment 
should  be  made  to  some  eastern 
market,  probably  Chicago,  and  both 
the  respondent  and  the  appellants' 
agents  appear  to  have  made  every 
possible  effort  to  induce  the  rail- 
road company  to  accept  shipment  of 
the  lambs  to  such  eastern  market, 
but  without  avail.  The  appdlants' 
agents  assisted  in  &id  superin- 
tended most  of  the  kiading,  appar- 
ently undecided  whether  the  lambs 
would  finally  be  accepted  or  not.  It 
appears  from  the  testimony  of  some 
witnesses  that  at  one  time  the  re- 
spondent was  advised  1^  Otto  J. 
Hatcher,  who  was  in  chwge  of  fhe 
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appellants'  interests,  that  he  would 
tteept  the  lambs  notwithstanding 
the  embargo,  but  later,  when  they 
were  almost  completely  loaded  on 
the  cars,  according  to  his  own  testi- 
mony, he  announced  to  the  respond- 
oit  that  he  would  not  accept  them. 

It  is  undisputed  that  at  Ketchum 
tbere  was  no  supply  of  feed  to  be 
had  by  which  it  would  be  possible  to 
keep  the  lambs  any  lengtti  of  time, 
so  lhat  when  it  was  determined  that 
tiiey  could  not  be  shipped  to  an  east- 
ern market,  it  became  necessary 
that  they  should  be  taken  from 
Ketchum  to  some  point  at  which 
feed  could  be  had  for  them,  for  at 
that  time  it  was  unknown,  either  to 
appellants  or  respondent,  how  long 
the  embargo  would  continue.  In 
making  shipment  from  Ketchum, 
the  only  place  to  which  the  railroad 
company  would  bill  the  lambs  was 
Shoshone,  Idaho,  and  in  order  to  get 
tlie  privilege  of  loading  them  on 
the  cars,  respondent  was  compelled 
to  bill  them  to  that  point.  We  are 
onable  to  see,  however,  how  the  ap- 
pelbnts  were  prejudiced  by  this 
contract  made  by  the  respondent 
with  the  railroad  company.  Their 
agents    had    apparently  exerted 
every  possible  effort  to  have  the 
lambs  shipped  to  some  point  fur- 
ther east,  but  without  success.  If 
appellants  had  accepted  the  lambs, 

Me-cwtramtr       ^^^^      ^^^^  ^^^^ 

mttrmmrnvnTim-  done  nothing  with 
**•  *•  them  but  ship  them 
to  Shoshone.  Their  inability  to 
ship  beyond  that  point  could  not  by 
any  means  have  been  legal^ 
charged  to  respondent. 

The  aim  of  appellants  in  this  case 
has  been  to  show  that  the  contract 
imposed  upon  the  respondent  the 
burden  of  billing  the  lambs  to  an 
Eastern  market,  and  that  in  the 
abs^oe  of  such  billing  delivery  ac- 
eordinsr  to  contract  was  not  possible, 
hot  we  think  no  such  construction 
can  fairly  be  placed  upon  said  con- 
tract. There  is  in  the  contract 
aothhis:  that  would  warrant  this 
conslructlon,  and  the  evidence 
shows  no  agreement  outside  of  the 
eoBtmet  by  which  the  respondent 
16  AX.B^-S8. 
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was  to  become  in  any  sense  respon- 
sible for  the  desthiation  of  the 
Iambs.    When  he  loaded  them  on 
the  cars  at  Ketchum  without  ex- 
pense to  the  buyer  he  discharged 
the    obligation  of 
his    contract,    and  SSi^lSJJr***" 
the  fact  that  the 
buyers  were  unable,  on  account  of 
the    embargo,  to 
ship  ferther  than  wyi«r  to  Meept 
Shoshone,  was  not 
sufficient  reason  for  them  to  refuse 
to  accept  the  lambs  and  pay  for 
them. 

The  appellants  also  complain  be- 
cause of  the  refusal  of  the  defend- 
ant to  accept  in  payment  for  said 
Iambs  a  draft  on  Hatcher  &  Snyder 
at  Denver.  Their  claim  is  that,  at 
the  time  of  the  previous  shipment 
of  a  part  of  the  lambs  included  in 
the  contract,  payment  was  made  by 
means  of  such  a  draft,  and  that,  5f 
respondent  intended  at  this  time  to 
refuse  payment  in  the  same  manner, 
it  was  his  duty  to  give  them  timely 
notice  in  order  that  cash  might  be 
provided  at  the  remote  point  of  Ket- 
chum. Under  all  the  circumstances 
surrounding  this  transaction,  we 
think  the  appellants  have  no  ground 
to  complain  of  this  action  of  the 
respondent.  The  situation  at  the 
time  of  the  delivery  of  these  lambs 
at  Ketchum  was  quite  extraordi- 
nary, and  it  is  not  strange  that, 
after  the  controversy  arose  over  the 
acceptance  of  the  iambs,  the  re- 
spondent should  be  somewhat 
doubtful  as  to  the  propriety  of  de- 
livering 4,000  head  of  lambs  to  the 
appellants,  with  nothing  more  cer- 
tain in  the  way  of  payment  than  a 
draft  on  appellants.  The  evidence 
shows,  however,  that  the  respond- 
ent did  not  stand  upon  a  demand  for 
cash  alone. 

On  thfe  evening  of  August  30th. 
J.  R.  Hatcher,  one  of  appellants' 
agents,  wired  W.  A.  Snyder,  one  at 
the  appellants,  as  follows:  'Tergu- 
son  requests  that  you  have  bank 
wire  him  that  draft  amounting  to 
sixty  thousand  will  be  honored." 

Instead  of  having  his  bank  wire 
Ferguson  that  it  would  honor  drafts 
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on  appellants  amounting  to  $60^000, 
Snyder  himself  on  the  same  day 
wired  this  reply  to  Ferguson:  *T. 
will  pay  all  drafts  drawn  on  me  by 
Otto  J.  Hatcher,  and  if  you  doubt 
my  responsibility  kindly  wire 
United  States  National  or  Hamilton 
National  Bank  of  this  city." 

The  request  of  the  defendant  that 
he  be  given  the  bank's  assurance 
that  the  draft  on  plaintiffs  for  $60,- 
000  would  be  honored  was  perfectly 
reasonable  under  the  circumstances, 
and  it  is  no  reflection  upon  the  finan- 
cial responsibility  of  Mr.  Snyder  to 
say  that  the  respondent  in  such  a 
situation  had  a  right  to  reject  Mr. 
Snyder's  personal  assurance  that  he 
would  pay,  and  to  insist  upon  a 
guaranty  from  Mr.  Snyder's  bank. 
In  the  absence  of  the  guaranty  that 
respondent  asked  as  to  the  payment 
of  the  draft  on  appellants,  we  think 
he  was  fully  warranted  in  refusing 
to  accept  anything  in  payment  ex- 
<:ept  cash. 

A  careful  examination  of  the 
record  in  this  case  convinces  us  that 
there  was  not  only  sufficient  evi- 
dence to  warrant  the  verdict  and 
judgment*  but  that  a  verdict  and 
judgment  in  favor  of  the  appellants 
would  have  been  clearly  against  the 
^evidence,  which  abundantly  estab- 
lishes the  fact  that  delivery  was 
made  by  the  respondent  to  the  ap- 
pellants according  to  the  terms  of 
the  contract  set  out  in  the  com- 
plaint, and  that  appellants  refused 
to  accept. 

The  appellants  contend  that  it 
was  the  duty  of  the  respondent  on 
September  2d,  after  the  embargo 
had  been  lifted,  to  deliver  these 
lambs  according  to  the  terms  of  the 
contract,  but  the  appellants  had  had 
their  opportunity  to  accept  them; 
they  had  defaulted  by  absolutely 
refusing  to  accept  them  when  they 
were  tendered;  and  they  have  no 
Tight  now  to  complain  because  the 
respondent,  after  having  been  com- 
pelled to  take  the  risk  of  holding 
them  indefinitely  during  the  exist- 
ence of  the  embargo,  refused  to  de- 
liver them  after  the  embargo  was 
lifted.  At  the  time  of  the  refusal  of 


appellants  to  accept  the  lambs  ac- 
cording to  the  terms  of  the  con- 
tract, they  knew  that  it  was  eaaSij 
possible  that,  before  these  lan^ 
could  be  shipped  to  market,  the  re- 
spondent might  be  compell^  to  ex- 
pend in  their  care  a  sum  far  in  ex- 
cess of  the  amount  of  the  deposit 
that  he  held.  Knowing  these  facts, 
appellants  refused  to  perform  their 
part  .of  the  contract  and  to  assume 
the  burden  of  caring  for  the  lambs 
during  the  embargo,  a  burden  which 
clearly  belonged  to  them,  and  not  to 
the  respondent. 

The  judgment  is  affirmed,  with 
coste  to  the  respondent. 

Rice,  Ch.  J.,  and  Bodge  and  He- 
Carthy,  JJ.,  concur. 

Lee,  J.,  dissenting. 

I  cannot  concur  in  the  majority 
opinion.  As  stated  therein,  the  ma- 
terial facts  are  not  in  controversy, 
and  are  substantially  as  follows :  On 
June  17,   1916,  respondent  con- 
tracted to  sell  to  app^lants  not  less 
than  6,400  head  of  unshorn  lambs 
out  of  his  flocks,  fifteen  days'  notice, 
seller's  option,  at  8  cents  per  pound, 
to  be  delivered  f.  o.  b.  cars  at  Hill 
City  or  Ketchum,  Idaho,  between 
August  1  and  September  1,  1916, 
and  received  an  advance  payment 
on  the  purchase  price  of  $3,250,  bal- 
ance to  be  paid  on  delivery.  On  Au- 
gust 24th  respondent  delivered  to 
appellants  2,260  head  of  these  lambs 
at  Ketohum,  and,  having  notified  ap- 
pellants that  he  would  deUver  the 
remainder  on  August  31st,  he  drove 
them  to  the  stockyards  at  Ketchum 
for  that  purpose.    Appellants,  by 
their  agents  Otto  and  James  Hatch- 
er, were  there  to  receive  these 
Iambs  at  that  time  and  place.  For 
both  shipments  respondent  had  or- 
dered cars  from  the  railroad  com- 
pany, he  understanding  that 
lambs  had  been  purchased  for  ship- 
ment to  an  eastern  market.  How- 
ever, when  this  last  shipment  waa 
ready  for  delivery  on  August  31st» 
the  railroad  company,  because  of  a 
threatened  strike,  refused  to  acceiit 
the  shipment  or  deliver  cars  ta 
respondent  unless  he  woukl  sign  ad 
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aereement  to  unload  the  lamba  at 
Shoshone,  the  connectm?  way  sta- 
tion on  the  main  Une^  a  short  dis- 
t^ce  &om  the  point  of  loading, 
which  agreement  he  signed,  and 
without  which  he  could  not  have  ob- 
tained the  cars.    Respondent  now 
insists  that  this  was  a  delivery  un- 
der the  terms  of  his  contract,  which 
gave  him  the  option  to  deliver  f .  o. 
b.  at  Ketchum  at  any  time  during 
the  month  of  August.    That  is, 
respondent  contends,  and  the  ma- 
jority opinion  sustains  such  conten- 
tion, that  he  could,  under  the  terms 
of  this  agreement,  select  the  only 
day  in  the  month  in  which  cars 
could  not  be  obtained  for  a  through 
shipment  of  these  lambs  to  market, 
and  that  appellants'  failure  or  re- 
fusal to  accept  them  under  these 
conditions  worked  a  forfeiture  of  all 
of  appellants'  rights  under  the  con- 
tract of  purchase,  and  gave  to  re- 
spondent the  right  to  retain  the  ad- 
vance payment  made  on  them  in 
June  of  ^,070,  and  the  loss  of  the 
advaz^ment  in  price,  amounting  in 
aU  to  approximately  $6,000. 

Respondent,  when  the  contract 
was  entered  into,  and  also  when  the 
first  shipment  was  made,  had  ac- 
cepted checks  or  drafts  drawn  upon 
appellants  at  Denver;  but  about  the 
time  that  these  lambs  were  loaded 
upon  cars  he  informed  the  younir 
men  representing  the  appellants 
that,  unless  they  would  immediately 
ao^pt  these  Iambs,  with  this  condi- 
tional bill  of  lading,  which  required 
they  be  almost  immediately  un- 
kaded,  and  pay  him  in  cash,  or  what 
he  regarded  as  its  equivalent,  he 
would  cancel  the  contract  of  pur- 
chase, forfeit  the  advance  payment, 
and  keep  the  lambs,  and  that  he  had 
a  lawful  right  to  do  so.  Respondent 
was  a  lawyer  of  many  years'  experi- 
ence in  active  practice.    It  should 
also  be  borne  in  mind  that  this 
transaction  took  place  at  a  way  sta- 
tion in  the  interior,  where  tiiere  were 
BO  banking  facilities  for  handling  a 
transaction    of    this  magnitude, 
which,  together  with  the  Newman 
purchase  of  like  nature,  and  which 
Rflpondent   was   transacting,  re- 
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quired  approximately  $60,000.  Ap- 
pellants, through  their  agents,  suc- 
ceeded in  getting  this  amount  placed 
in  a  bank  at  Hailey  on  August  31st. 
In  imposing  this  condition,  respond- 
ent may  have  been  within  the  terms 
of  his  contract  in  demanding  pay- 
ment in  cash  only,  but  it  is  so  out  of 
the  ordinary,  in  a  transaction  of 
this  kind,  for  a  seller,  who  has  had 
previous  similar  transactions  with 
the*  buyer,  and  has  accepted  his 
check  or  drafts,  to  demand  ca^  un- 
der these  conditions,  that  it  evinces 
a  purpose  to  prevent  purchasers 
from  carrying  out  their  part  of  the 
agreement,  so  that  the  seUer  may 
claim  a  forfeiture. 
•  The  threatened  railroad  strike 
did  not  occur,  and  the  carrier  re- 
sumed shipment  on  September  2d, 
at  which  time  appellants  again  en- 
deavored to  secure  a  delivery  of 
these  Iambs,  which  had  been 
shipped  to  and  unloaded  at  Gooding. 
Respondent  refused  deHvery,  re^ 
tained  the  advance  payments  made 
in  June,  and  deprived  the  appellants 
of  the  profits  arising  by  reason  of 
the  advanced  prices  then  prevailing. 

The  authorities  are  not  in  entire 
harmony  as  to  whether  it  is  the 
duty  of  the  buyer  or  seller  to  fur- 
nish cars  under  a  contract  of  this 
kind;  but  this  is  not  material  in  this 
case,  because  in  the  former  ship- 
ment and  in  this  one  the  seller  ac- 
tually did  apply  for  and  secure  the 
cars,  and  all  the  authorities  hold 
that,  where  an  agreement  is  not 
definite  in  this  particular,  that 
meaning  will  be  given  to  it  by  the 
courts  which  the  parties  themselves 
have  given  it.  District  of  Columbia 
T.  Gallaher,  124  U.  S.  505,  31  L.  ed. 
626,  8  Sup.  Ct.  Rep.  585;  Davis  v. 
Alpha  Portland  Cement  Co.  73  C.  C. 
A.  388, 142  Fed.  74;  Vermont  Street 
M.  E.  Church  v.  Brose,  104  111.  209 ; 
Consolidated  Coal  Co.  v.  Schneider, 
163  m.  393,  45  N.  E.  126. 

Respondent  claims  that  because 
these  lambs  were  cut  out  of  his 
herds  and  the  remainder  had  been 
turned  back  upon  the  summer 
range,  and  because  of  the  insuf- 
ficiency of  feed  for  these  lambs  at 
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Ketchum,  he  was  compelled  to  ac- 
cept these  cars  and  agree  to  remove 
the  lambs  from  the  cars  at  a  station 
a  few  miles  beyond,  and  insist  on 
appellants'  acceptance  of  the  deliv- 
ery upon  the  terms  he  imposed. 
This  appears  to  me  to  be  a  thinly 
diseruis^i  camouflage  to  justify  his 
forfeiture  of  the  payments  made  in 
June  on  the  purchase  price,  and  the 
enhanced  value  of  these  lambs, 
which,  with  his  shipment  and  that 
of  his  son-in-law,  Newman,  for 
whom  he  was  also  acting,  amounts 
to  approximately  $12,000.  They 
were  fully  equipped  for  caring  for 
sheep  on  the  range,  and  Ketchum  is 
near  one  of  the  most  fertile  irri- 
gated regions  in  the  state,  so  that 
respondent  was  not  forced  to  this 
arbitrary  course  of  action.  The  rec- 
ord shows  that  the  appellants  were 
engaged  exclusively  in  buying  and 
shipping  f.  o.  b.  cars  for  eastern 
markets,  and  were  not  equipped  for 
handling  stock  of  this  kind,  or  feed- 
ing or  caring  for  them  except  in 
transit  to  the  markets. 

Under  the  facts  disclosed  by  this 
record,  the  action  of  respondent  in 
declaring  this  contract  forfeited, 
under  all  the  circumstances,  is  so 
contrary  to  my  conception  of  a  fair 
standard  of  business  integrity  that 
I  am  unable  to  approve  it,  and  I  do 
not  think  that  a  correct  rule  of  law 
apphed  to  these  facts  would  permit 
him  to  forfeit  this  Contract.  It 
seems  to  me  that  it  is  a  reproach  to 
the  law,  and  a  reflection  upon  the 
administration  of  justice,  to  per- 
mit the  seller  to  thus  confiscate  the 
property  of  a  purchaser  who  has 
been  ready,  willing,  and  able  to  meet 
all  the  conditions  of  his  contract  of 
purchase,  and  who  is  prevented 
from  doing  so  by  shipping  condi- 
tions imposed  by  the  carrier,  and 
which  are  entirely  beyond  his  con- 
trol. Neither  party  to  this  trans- 
action was  at  fault  for  the  refusal 
of  the  railroad  company  to  accept 
these  lambs  for  through  shipment, 
and  neither  should  be  permitted  to 
t^e  advantage  of  the  other  by  rea- 
son of  such  refusal  on  the  part  of 
the  railroad  company. 


The  majority  opinion  is  to  the 
effect  that  a  vendor  of  live  stock 
purchased  for  shipment  to  the  nur* 
ket  has  complied  with  his  agree- 
ment to  deliver  such  stock  f.  a  b. 
cars  when  he  delivers  it  upon  can, 
under  an  embargo  of  the  carrier 
that  requires  such  stock  to  be 
most  immediately  unloaded  and  re- 
moved from  such  cars  at  a  near4^ 
way  station.  The  rule  is  not  ap- 
plicable to  the  unusual  condititms 
that  existed  in  this  case.  No  au- 
thorities are  cited  in  its  support, 
and  I  think  that  none  can  be  found. 

"The  phrase  f .  o.  b.  cars,'  when 
used  in  a  contract  between  a  buyer 
and  a  seller  of  commercial  com- 
modities, where  the  use  of  a  com- 
mon carrier  is  necessary,  means 
that  the  seller  will  secure  the  cars, 
load  them,  and  do  whatever  may  be 
required  to  accomplish  the  con^gn- 
ment  and  shipment  of  the  goods  to 
the  buyer,  free  of  expense."  Hurst 
v.  Altamont  Mfg.  Co.  73  Kan.  422, 6 
L.RJ^.(N.S.)  928,  117  Am.  St  Rep. 
525,  85  Pac.  551,  9  Ann.  Caa.  549; 
John  O'Brien  Lumber  Co.  v.  Wilkin- 
son, 117  Wis.  468,  94  N.  W.  337; 
Hunter  Bros.  Mill.  Co.  v.  Kramer 
Bros.  71  Kan.  468,  80  Pac.  963; 
Gulp  V.  Sandoval,  22  N.  M.  71, 
L.R.A.1917A,  1157,  159  Pac.  956; 
Vogt  V.  Schienebeck,  122  Wis.  491, 
67  L.R.A.  756,  106  Am.  St  Rep. 
989,  lOe  N.  W.  820,  2  Ann.  Cas. 
814;  2  Words  &  P.  2d  Series,  668- 
660. 

For  the  foregoing  reasons  and 
upon  the  authorities  cited,  fiua 
judgment  should  be  reversed. 

A  petition  for  rehearing  hsving 

been  filed.  Rice,  Ch.  J.,  on  June  27, 
1921,  handed  down  the  following 
additional  opinion: 

Under  the  contract  in  this  case, 
by  which  it  was  agreed  that  tbe 
lambs  should  be  delivered  f .  o.  Ik 
cars  at  Ketchum,  the  carrier  fej 
which  they  were  to  be  transported 
became  the  agent  of  the  buyer  to 
cept  delivery.  Griffin  v.  £dwu4 
Kiler  Lumber  Co.  122  maa,  266,  M 
So.  225.  It  may  be  conceded  Uiat  a 
reasonable  constructioa  of  ecm^ 
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tnct  reqaires  the  property  to  be 
loaded,  without  expense  to  the  buy- 
er upon  cars  suitable  for  transpoiv 
tation.  The  contract,  however,  did 
not  designate  or  contain  any  inti- 
nation  as  to  the  final  destination  of 
Qie  shipment.  The  most  that  can 
be  said  is  that  it  is  reasonable  to  as- 
sume that  it  was  understood  by 
both  parties  that  the  intention  was 
to  ship  to  some  eastern  marlcet. 
6nt  where  the  contract  provides 
for  delivery  f.  o.  b.  cars,  without 
any  further  provision  as  to  trans- 
portation to  a  designated  destina- 
tini,  the  buyer  and  not  the  seller 
fixes  the  destination,  and  the 
kyer  assumes  the  risk  of  refusal 
oD  the  part  of  the  carrier  to  bill 
tte  property  to  the  destination 
which  he  desires.  When  the  seller 
enters  into  a  contract  with  the 
carrier  for  shipment  to  a  particular 
destination,  he  does  so  at  the  re- 
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quest  of  the  buyer,  and  in  desig- 
nating  the  destination  acts  as  the 
buyer^s  agent.  He  has  done  his 
duty  when  he  demands  of  the  car- 
rier a  shipping  contract  to  the  desti- 
nation requested  by  the  buyer.  If 
any  loss  results  from  the  refusal  of 
the  carrier  to  make  a  contract  to  de- 
liver at  the  desired  destination,  the 
loss  must  be  borne  by  the  buyer  and 
not  by  the  seller. 

So  far  as  a  claim  for  forfeiture  is 
concerned,  we  understand  the  law 
to  be  that  the  buyer  cannot  recover 
the  price  paid,  but  will  forfeit  his 
advance  payments  if  he  wrongfully 
refuses  to  carry  out  the  contract  (tf 
sale,  or  wrongfully  refuses  to  re- 
ceive the  goods  when  tendered.  3S 
Cyc.  605. 

The  petition  for  rehearing  is  de- 
nied. 

Badge,  MeCarUiy»  and  Dona  JJ., 
concur. 


ANNOTATION. 
Vnwt  amonts  to  deKrery  f.  o.  b. 


L  Sn^  of  note,  697. 
n.  Generally,  697. 
BL  nimtntiont,  699. 

/.  Scope  of  note. 

There  is  a  clear  distinction  between 
what  constitutes  a  "delivery  f.  o.  b.," 
which  is  the  question  discussed  in  this 
nootation,  and  what  constitutes  a 
Miray  to  the  buyer  under  a  contract 
of  Bal&  Whether  a  delivery  to  a  car- 
der is  a  delivery  to  the  buyer  is  not 
affected  by  the  fact  that  the  delivery 
il  pursuant  to  an  "f.  o.  b.'*  contract, 
aad  acc<H^ngly  that  question,  and  the 
frest  number  of  questions  on  the  law 
«<  sales  vridch  are  dependent  thereon, 
an  strictly  excluded. 

n.  Gffneninir. 

Aa  acraement  to  deliver  f .  o.  b.  Is 
eonsimed  broadly  to  mean  that  the 
seller,  at  his  own  expense,  shall  place 
the  goods  contracted  for  on  the  car  or 
vessel  which  is  to  carry  them,  on  ac- 
CMut  the  buyer,  to  a  designated 
Vbee,  wh^faer  that  is  the  initial  point 
«f  Mpmeat,  or  place  of  final  destina- 


tion ;  and  that  the  buyer  shall  be  free 
:^om  all  the  expenses  and  risks  attend- 
ing  such  a  delivery. 

United  States.  —  Nash  v.  Towne 
(1867)  6  Wall.  689,  18  L.  ed.  627; 
IJnited  States  Smelting  Co.  v.  Ameri- 
can Galvanizing  Go.  (1916)  286  Fed. 
596;  Brooks-Scan  Ion  Co.  v.  Illinois  C. 
R,  Co.  (1919)  168  C.  C.  A.  319.  257  Fed. 
236. 

Alabama. — Sheffield  Furnace  Co.  v. 
Hull  Coal  &  Coke  Co.  (1893)  101  Ala. 
446,  14  So.  672 ;  Capehart  v.  Furman 
Farm  Improv.  Co.  (1893)  103  Ala.  671, 
49  Am.  St  Rep.  60,  16  So.  627;  Elliott 
V.  Howison  (1906)  146  Ala.  668, 40  So. 
1018. 

California. — J.  K.  Armsby  Co.  ▼. 
Blum  (1902)  137  Cal.  562,  70  Pac.  669; 
Whitaker  v.  Dunlap-Bforgan  Go. 
(1919)  —  Cal.  App.  — .  186  Pac.  181; 
Hackfeld  v.  Castle  (1921)  —  Cal.  ~> 
198  Pac.  1041. 

Idaho.  —  See  the  reported  case 
(Hatches  v.  Ferguson,  ante,  690). 

Illinois. — ^Knapp  Electrical  WoHcs 
T.  New  York  Insulated  Wire  Co. 
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(1895)  157  III.  456,  42  N.  E.  147;  Con- 
solidated Coal  Co.  V.  Jones  &  A.  Co. 

(1905)  120  111.  App.  139;  Harman  y. 
Washington  Fuel  Co.  (1907)  228  HI. 
298,  81  N.  E.  1017. 

Kansas.— Hunter  Bros.  Mill.  Go.  v. 
Kramer  (1905)  71  Kan.  468,  SO  Pac. 
963;  Hurst  v.  Altamont  Mfg.  Co. 

(1906)  73  Kan.  422,  6  L.R.A.{N.S.) 
928,  117  Am.  St.  Rep,  525,  85  Pac.  551, 
9  Ann.  Cas.  649. 

Maiyland. — Samuel  M.  Lawder  & 
Sons  Co.  T.  Albert  Mackie  Grocery  Co. 

(1903)  97  Md.  1,  62  L.R.A.  796,  64  AU. 
634. 

New  York. — Silberman  v.  Clark 
(1884)  96  N.  Y.  522. 

Rhode  Island.— Hobart  v.  Llttlefleld 
(1881)  13  R.  I.  341. 

South  Dakota. — Manganese  Steel 
Safe  Co.  V.  First  State  Bank  (1910)  25 
S.  D.  119, 125  N.  W.  572. 

Texas. — Russell  &  Co.  t.  F.  W.  Heit- 
man  &  Co.  (1905)  —  Tex.  Civ,  App.  — t 
86  S.  W.  75;  hee  v.  Gilchrist  (Cotton 
Oil  Co.  (1919)  —  Tex.  Civ.  App.  — , 
215  S.  W.  977. 

Wisconsin.  —  Vogt  v,  Schienebeck 

(1904)  122  Wis.  491,  67  L.R.A.  756,  106 
Am.  St.  Rep.  989, 100  N.  W.  820, 2  Ann. 
Cas.  814;  Chandler  Lumber  Co.  v. 
Radke  (1908)  136  Wis.  495,  22  L.R.'AJ 
(N.S.)  713,  118  N.  W.  185. 

Eng1and.~Ex  parte  Rosevear  China 
Clay  Co.  (1679)  L.  R.  11  Ch.  Div.  565, 
48  L.  J.  Bankr.  N.  S.  100,  40  L.  T.  N. 
S.  730.  27  Week.  Rep.  591,  4  Asp.  Mar. 
L.  Caa.  144;  Stock  v.  Inglis  (1884)  12 
L.  R.  Q.  B.  Div.  673,  58  L.  J.  Q.  B.  N, 
S.  356.  61  L.  T.  in,  S.  449,  5  Asp.  Mar. 
L.  Cas.  294. 

Thus,  in  Whitaker  v.  Dunlap-Mor- 
gan  Co.  (Cal.)  supra,  the  court  said: 
"The  meaning  of  these  words  [f.  o.  b.] 
is  that  the  seller  is  to  put  the  goods  on 
board  at  his  own  expense,  on  account 
of  the  person  for  whom  they  are 
shipped." 

'The  abbreviation  'f.  o.  b.'  has  a 
well-defined  business  meaning,  and. 
as  applied  to  the  sale  of  merchandise 
destined  for  shipment,  is  a  term  used 
to  indicate  that  it  will  be  placed  on  a 
car  or  vessel  free  of  expense  to  the 
purchaser."  Manganese  Steel  Safe 
Co^  v.  First  State  Bank  (S.  D.)  supra. 

*'The  ordinary  meaning  of  delivery 


'f.  o.  b.  cars'  is  that  the  vendor  is  to 
be  at  the  expense  of  hauling,  loading, 
etc.,  or  is  to  pay  the  freight  to  the 
named  place."  United  States  Sineh- 
ing  Co.  V.  American  Galvanizing  Cs^ 
(1916)  236  Fed.  696. 

Where  the  phrase  "f.  o.  b.**  is  used 
in  a  contract  between  a  buyer  and  sel- 
ler of  commercial  commodities,  neces- 
sitating the  use  of  a  common  carrier, 
it  means  that  the  seller  will,  at  hifl 
own  expense,  do  all  that  may  be  sssen- 
tial  to  accomplish  the  loading  and  con- 
signment of  the  goods  to  the  boyer, 
including  the  procuring  of  cars  on 
which  to  load  the  goods  for  shipment 
Hurst  V.  Altamont  Mfg.  Co.  (1906)  73 
Kan.  422,  6  L.R.A.(N.S.)  928,  117  Am. 
St.  Rep.  525.  85  Pac.  551,  9  Ann.  Cas. 
649. 

In  SheflSeld  Furnace  Co.  v.  Hull  Coal 
&  Coke  Co,  (1893)  101  Ala.  446, 14  So. 
672,  the  words  "free  on  boarcT  were 
held  to  mean  that  the  buytfr  shall 
be  free  from  all  expense  attending 
the  shipment  and  transportation  oftbe 
goods  to  the  point  named.    If  the 
words  relate  to  the  initial  point  of 
transportation,  the  buyer  is  entitled 
to  shipment  at  that  place  free  from  all 
aqtense  incident  to  loading  the  ears, 
together  with  any  other  expense  in- 
curred in  the  premises  up  to  and  in* 
eluding  the  loading  of  the  cars,  while, 
if  the  provision  relates  to  the  point  of 
final  destination,  it  imports  that  the 
seller  is  to  pay  all  costs  and  charges 
up  to  that  point,  and  the  buyer  is  en- 
titled to  receive  the  consignment  free 
of  all  such  costs  and  charges. 

In  Consolidated  Coal  Co.  v.  Jones  & 
A.  Co.  (1905)  120  III.  App.  139.  af- 
firmed in  (1908)  232*111.  326,  83  N.  £. 
851,  the  expression  "f.  o.  b.*'  was  said 
to  mean  "free  on  board,"  and  to  denote 
that  the  seller  agreed  to  deliver  the 
goods  sold  on  board  the  cars,  "with- 
out cost  to  the  buyer  for  packing,  port- 
age, carting  and  the  like." 

In  Nash  v.  Towne  (1867)  5  Wall. 
(U.  S.)  689,  18  L.  ed.  627,  the  phrase 
"free  on  board  the  steamer,"  waa  held 
to  mean  that  the  sellers  should  deHv- 
er  the  goods  sold  on  board  the  steamer 
without  charge  to  the  buyers. 

The  meaning  of  the  phrase  **f .  o.  h.* 
and  its  consequent  effect   may  ite 
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agreed  on  by  the  parties  to  the  con- 
tract Brooks-Scanlon  Go.  v,  Illinois 
a  E.  Co.  (1919)  168  C.  C.  A.  819,  257 
Fed.  235,  wherein  it  was  held  that, 
while  the  expression  "f.  o.  b."  means 
tiut  the  delivery  is  to  be  made  with- 
eot  ft  charge  for  prior  transportation 
service,  yet  it  may  occur  that  the  ap- 
plication of  the  facts  to  the  expres- 
sion 18  a  matter  of  doubt  and  contro- 
veny,  so  that  the  meaning  of  the 
phrue  is  a  proper  subject  for  determi- 
ToUtm  between  the  parties;  and  in 
snch  case,  an  understanding  having 
been  airiind  at,  it  would  not  be  in  con- 
diet  with  tiie  ^ect  of  the  expressioii, 
bot  would  define  its  application. 

In  some  jurisdictions  it  is  held  that 
judicial  notice  will  be  taken  of  the 
fact  that  the  phrase  "f.  o.  b.,'*  when 
nsed  in  a  contract  of  sale,  means  that 
tiw  seller  will,  without  expense  to  the 
hajvr,  deliver  the  subject  of  the  sale 
on  cars  at  the  designated  place.  Thus, 
in  Sheffield  Furnace  Co.  v.  Hull  Coal 
k  CAs  Co.  (Ala.)  supra,  It  was  held 
courts  judicially  know  that  the 
abbreviation  "f.  o.  b.,"  used  in  a  con- 
tract of  sale,  where  the  proper^  sold 
is  to  be  transported,  means  that  de- 
livery is  to  be  made  "free  on  board" 
tte  cars  at  the  point  designated  in 
tiie  contract.    See  also  Capehart  v. 
Fonnan  Farm  Improv.  Co.  (1898)  103 
Ala.  671,  49  Am.  St.  Rep.  60,  16  So. 
627.    So,   in  Vogt  v.  Schienebeck 
(1904)  122  Wis.  491,  67  LJR.A.  756, 106 
Am.  St  Rep.  989,  100  N.  W.  820,  2 
Ann.  Gas.  814.  it  was  held  that  the 
eoorts  will  take  judicial  notice  that 
the  term  **S,  o.  b.  cars"  at  the  place  of 
ahiinaent;  when  used  in  an  agreement 
to  sell  property  to  another,  means  that 
the  seller  will,  without  expense  to  the 
buyer,  deliver  the  subject  of  the  sale 
on  cars  at  the  place  named.  Likewise, 
in  Hunter  Bros.  Mill.  Co.  v.  Kramer 
Bros,  (1905)  71  Kan.  468,  80  Pac.  963, 
tiie  court  inclined  to  the  view  that,  in 
contracts  providing  for  delivery  "f.  o. 
K**  judical  knowledge  may  be  taken 
of  the  meaning  of  the  words. 

III.  lUustrations. 

It  is  held  in  the  reported  case 
I  (Hatchhs  v.  FEBcmsoN,  ante,  590) 
t  that  there  is  a  compliance  with  the 


terms  of  a  contract  to  deliver  certain 
live  stock  f.  o.  b.  cars  at  a  certain 
place,  when  the  live  stock  is  delivered 
on  board  cai^  at  that  place  without 
cost  to  the  buyer,  though,  by  reason 
of  a  temporary  embargo,  the  carrier 
refuses  to  bill  them  to  an  eastern  mar- 
ket, as  the  buyer  desires. 

In  Edmunds  v.  Cochrane  (1920)  — 
Mo.  App.  — ,  226  S.  W.  1007,  it  ap- 
peared that  a  contract  for  the  sale  of 
potato^  provided  for  a  delivery  f.  o.  b. 
at  points  in  New  Jersey,  and  that  tlie 
buyers  desired  the  potatoes  for  use 
in  Kansas  City.  The  sellers  shipped 
the  potatoes  from  points  in  New  Jer- 
sey to  their  own  order  at  a  point  in 
Pennsylvania,  and,  on  arrival  there, 
reconsigned  them  to  the  buyers  at 
Kansas  City.  It  was  held  that,  in  the 
absence  of  proof  that  a  technical  de- 
livery in  New  Jersey  was  desired, 
there  was  a  sufficient  compliance  with 
the  terms  of  the  contract  on  the  part 
of  the  sellers  to  deliver  f .  o.  b.  in  New 
Jersey. 

In  Stock  V.  Inglis  (1884)  L.  R.  12 
Q.  B.  Div.  (Eng.)  573,  53  L.  J.  Q.  B.  N. 
S.  356,  51  L.  T.  N.  S.  449,  5  Asp.  Mar. 
L.  Gas.  294,  it  was  held  that,  if  the 
goods  dealt  with  by  the  contract  are 
specific  goods,  the  words  'free  on 
board,"  according  to  the  general  un- 
derstanding of  merchants,  mean  more 
than  that  the  seller  is  to  put  them  on 
board  at  his  expense;  they  mean  that 
he  is  to  put  them  on  board  at  his  ex- 
pense "on  account  of*'  the  person  for 
whom  they  are  shipped.  See  also  Ex 
parte  Rosevear  China  Clay  Co.  (1879) 
L.  B.  11  Ch.  Div.  (Eng.)  566,  48  U  J. 
Bankr.  N.  S.  100,  40  L.  T.  N.  S.  730*  27 
Week.  Rep.  591,  4  Asp.  Mar.  L.  Gas. 
144. 

Whfere  a  contract  provides  that  the 
seller  shall  deliver  the  goods  in  ques- 
tion "free  on  board  cars"  at  the  point 
of  destination,  there  is  no  such  deliv- 
ery when  the  buyer  is  compelled  to 
pay  the  freight  in  order  to-obtain  pos- 
session of  the  goods.  Chandler  Lum- 
ber Co.  V.  Radke  (1908)  136  Wis.  495, 
22  L.R.A.(N.S.)  713.  118  N.  W.  185. 

In  Silberman  v.  Clark  (1884)  96  N. 
Y.  522,  it  was  held  that,  under  a  con- 
tract for  the  sale  of  steel  rails  "f.  o.  b* 
continental  port/'  the  cost  of  placing 
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soods  on  board  the  vessd  which 

was  to  cany  the  rails  from  the  con- 
tinental port  to  their  destination  was 
to  be  borne  by  the  seller. 

In  Farmers'  Cotton  Oil  Co.  v.  T.  H. 
Brooke  &  Co.  (1914)  14  Ga.  App.  778. 
82  S.  E.  S72,  the  contract  involved  pro- 
vided for  the  sale  of  goods  "f.  o.  b. 
cars"  at  the  place  of  shipment*  and 
contained  no  reswvation  of  any  right 
on  the  part  of  the  buyer  to  designate, 
before  shipment,  the  particular  car- 
rier to  which  delivery  should  be  made. 
It  was  held  that  a  delivery  to  any  car- 
rier in  the  city  from  which  the  agreed 
shipment  was  to  be  made  constituted 
a  sufficient  compliance  with  the  provi- 
sion in  the  contract  fixing  delivery 
"f.  0.  b.  can,**  and  that  the  delivery 
was  sufficient  whether  the  cars  were 
placed  on  a  regularly  used  spur  or 
sidetrack  of  the  carrier,  or  on  the 
main  line*  or  at  the  depot  of  the  car- 
rier at  the  place  of  shipment. 

Where  a  contract  of  sale  provides 
merely  for  the  sale  of  goods  o.  b.*** 
without  designation  of  place^  the 
phrase  means  delivery  on  board  cars 
at  the  usual  place  of  shipping  goods 
of  the  kind  sold,  from  the  locality  in 
which  the  seller  resides.  Adams  v. 
Janes  (1910)  83  Vt.  834*  75  Atl.  799. 

Similarly*  where  an  agreement  to 
sell  provides  no  place  for  delivery  of 
the  good^  merely  stating  that  they 
are  to  be  delivered  f.  o.  b.  cars,  it  will 
be  inferred  that  they  are  to  be  deliv- 
ered at  the  nearest  place  for  shipment 
by  railroad.  W.  C.  Biggers  &  Co.  v. 
Hammer  (1918)  —  Tex.  Civ.  App.  — * 
204  S.  W,  493.  See  also  Kirchman  v. 
Tuffli  Bros.  Pig  Iron  &  Coke  Co. 
(1909)  92  Ark.  Ill,  122  S.  W.  2S9. 

In  Burton  &  Beard  v.  Nacogdoches 
Crate  &  Lumber  Co.  (1913)  — *  Tex. 
Civ.  App.  — ,  161  S.  W.  25,  the  expres- 
sion, "at  6$  cents  f.  o.  b."  a  certain 
place,  was  held  not  to  imply  neces- 
sarily that  the  goods  were  to  be  deliv- 
ered f.  0.  b.  at  that  place,  but  merely 
indicated  that  the  price  was  to  be  as 
stated,  wiUb.  the  freight  to  that  place 
allowed. 

Likewise,  in  Fond  Creek  Mill  &  Ele- 


vator Co.  aaric  (1920)  —CCA. 
— .  270  Fed.  482,  it  was  held  that, 
where  the  term  ''f.  o.  b.**  at  a  given 
point  is  used  in  a  contract  in  connec- 
tion with  the  price  of  the  goods,  it 
does  not  mean  that  the  seller  is  actu- 
ally to  deliver  the  goods  at  tiie  indi* 
cated  pointy  and  has  no  reference  to 
delivery,  but  indicates  that,  wheresth 
ever  the  goods  mi^  be  shipped,  liu 
seller  will  either  pay  freight  to  the 
designated  point,  or,  if  the  goods  are 
not  shipped  there,  will  deduct,  or  per- 
mit the  buyer  to  deduct,  from  the  fixed 
price  an  amount  equivalent  to  the 
freight  on  such  a  shipment  to  the 
point  indicated. 

So,  in  Bamett  &  R.  Co.  v.  Fall  (1910) 
62  Tex,  Civ.  App.  891,  181  &  W.  644, 
it  was  held  that,  while  an  agreement 
to  sell  goods  f.  o.  b.  cars  at  a  desig- 
nated place  will  ordinarily  be  re- 
garded as  an  agreement  to  deliver  the 
goods  at  the  designated  place,  the 
meaning  of  the  term  depends  on  the 
connection  in  which  it  Is  used;  and,  if 
the  meaning  of  the  contract  is  doidrt- 
ful,  the  construction  placed  on  it  hj 
the  parties  will  be  adopted. 

In    Liondale    Mercantile    Co.  v. 
Gerber  (1921)   197  App.  Div.  345. 
183  N.   Y.  Supp.   826,   where  the 
place   of  business   of   both  buyer 
and  seller  was  in  New  York  eit^, 
a  contract  reading,  "Delivery  at  New 
York:  when  called  for,"  was  con* 
strued  to  give  the  buyer  the  option  to 
designate  the  place  of  delivery  with- 
in the  city,  whether  to  himself,  at  his 
place  of  business,  or  to  a  carrier,  for 
transportation  elsewhere,  or  other- 
wise; the  words,  "when  called  for," 
beinff  intuided  to  obligate  the  seller 
to  hold  the  goods  until  the  defendant 
desired  delivery  thereof,  and  save  no- 
tice of  the  place  where  he  deaired  de> 
livery  to  be  made.    The  appellate 
court  rejected  the  theory  of  the  trial 
court,  that  there  was  no  obligation  on 
the  part  of  the  seller  to  deliver  any 
of  Vxe  goods  until  the  buyer  called 
at  the  former's  place  of  businesa,  and 
was  there  prepared  to  receive  deliveqr 
thereof.  I*,  F,  G. 
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MATTIE  A-  TUTTLE,  Reapt, 

V. 

PACIFIG  MUTUAL  LIFE  INSURANCE  COMPANY,  Appt 

(68  Hont  121.  190  Pac.  998.) 

Insnrancc  —  acddent  —  death  —  necessity  of  proof  —  ignorance  of 
cfaUBsant* 

1.  That  the  beneficiary  of  the  holder  of  an  accident  insurance  policy, 
who  becomes  convinced  of  his  death  after  his  disappearance,  does  not 
know  the  exact  facts  concerning  the  manner  of  his  death,  does  not  war- 
rant failure  to  comply  with  a  provision  of  the  policy  that  claimant  most 
deliver  to  the  company  immediate  written  notice  of  the  accident  wilii 
full  particulars. 

[See  note  on  this  queation  beginning  on  page  609.] 
—  notice  to  local  agent  —  sufficiency.    Definition  —  accident. 


2.  Informal  notice  of  accidental 
death  to  a  local  agent  of  insurer  does 
not  meet  the  requirement  of  the  policy 
ttiat  immediate  notice  be  given  to  the 
inwirer  at  its  home  office. 
—  waiver  by  agent  —  validi^. 

S.  An  insured  cannot  claim  a  waiv- 
er by  a  local  agent  where  the  policy 
provides  that  no  waiver  shall  be  valid 
nnless  in  writing  at  the  home  office 
signed  by  president  and  secretary. 

[See  14  B.  C.  L.  1161.] 
evidence  —  burden  of  proof  —  claiH 
■nder  insurance  policy. 
4.  The  burden  of  proof  is  upon  the 
elaimant  under  w  accident  policy  to 
show  that  Insured  was  dead  through 
iujeriea  sust^ned  1^  external,  vio- 
lent, and  accidental  means,  uid  that 
the  death  was  within  the  specified 
time  of  the  accident,  where  the  policy 
provides  indemnity  only  in  case  of 
snch  loss. 
[See  14  B.  C.  L.  1487.] 


6.  The  word  "accidents  in  accident 
insurance  policies  means  an  event 
which  takes  place  without  one's  fore- 
sight or  expectation. 

[See  14  R.  C.  L.  1288.] 

Bvidence  —  sufficiency  —  death  by 
accidental  means. 

6.  Proof  that  the  remains  of  the 
holder  of  an  accident  insurance  pol- 
icy, who  left  a  hunting  camp  in  a 
snowstorm,  were  found  about  2  miles 
from  the  camp  at  a  point  which  he 
would  have  had  to  walk  about  6  miles 
to  reach,  without  anything  to  show 
the  cause  of  death,  does  not  show  that 
it  was  by  external,  violent,  and  acci- 
dental means  within  the  meaning  of 
the  policy. 

Appeal  —  unsupported  Judgment  — 
reversal. 

7.  A  judgment  cannot  be  sustained 
if  without  evidence  to  support  it. 


Affbal  by  defendant  from  a  judgment  of  the  District  Court  for  Jeifer- 
son  County  (Smith,  J.)  in  favor  of  plaintiff  in  an  action  brought  to 
teoover  the  amount  alleged  to  be  due  on  an  accident  insurance  policy. 
Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Messrs.  Day  A  Mapea,  for  appel-  Price  v.  Occidental  U  Ins.  Co.  168 
lant:  Cal.  800, 147  Pac.  1175;  Bock  v.  Trav- 

The  burden  of  proof  was  upon  the  elers'  Ins.  Co.  172  Cal.  462,  L.R.A. 
plaintiif  to  show,  not  only  the  disap-    1916E,  1196,  156  Pac.  IfJBS;  Vernon 


pearance  or  even  the  death  of  the  as- 
sured, but  also  that  the  death  was 
caused  by  violent,  accidental,  and  ex- 
ternal means,  independently  of  any 
other  cause,  within  ninety  days  of  the 
injury. 


V.  Iowa  State  Traveling  Men's  Asso. 
168  Iowa,  697,  138  N.  W.  696;  Schmohl 
V.  Travelers'  Ins.  Co.  —  Mo.  App.  — , 
177  S.  W.  1108;  Wilkinson  v.  .^a  L. 
Ins.  Co.  240  111.  206,  26  L.B.A.(N.S.) 
1266,  ISO  Am.  St.  Bep.  269,  88  N.  E. 
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650;  Wright  t.  Order  of  United  Com- 
mercial Travelers,  188  Mo.  App.  457, 
174  S.  W.  838;  Laessig  t.  Travelera' 
Protective  Aaso.  169  Mo.  272,  69  S. 
W.  469;  Smith  v.  Travelers  Ins.  Co. 
219  Mass.  147,  L.R.A.1916B,  872,  106 
N.  E.  607;  Pledger  v.  Business  Men's 
Acci.  Asso.  —  Tex.  Civ.  App.  — ,  197 
W.  889. 

The  natural  inference  to  be  drawn 
from  the  facts  surrounding  the  dis- 
appearance of  assured  is  that  he  came 
to  his  death  through  exposure  to  the 
inclemency  of  the  weather.  But  the 
exposure  was  voluntary,  and  no  evi- 
dence was  offered  of  any  accident  in 
connection  with  it. 

Sinclair  v.  Maritime  Pass.  Assur. 
Co.  3  El.  &  El.  478,  121  Eng.  Reprint, 
521,  30  L.  J.  Q.  B.  N.  S.  77,  4  L.  T.  N. 
S.  15,  7  Jur.  N.  S.  367,  9  Week.  Rep. 
342;  Dozier  v.  Fidelity  &  C.  Co.  13 
L.R.A.  114,  46  Fed.  446;  Elsey  v.  Fi- 
delity &  C.  Co.  —  Ind.  App.  — ,  109 
N.  E.  413;  Schmid  v.  Indiana  Travel- 
ers' Acci.  Asso.  42  Ind.  App.  483,  86 
N.  E.  1032;  Stone  v.  Fidelity  &  C.  Co. 
133  Tenn.  672,  L.R.A.1916D,  S36,  182 
S.  W.  252,  Ann.  Cas.  1917 A,  86;  Morse 
V.  Commercial  Travelers'  Eastern 
Acci.  Asso.  212  Mass.  140,  40  L.R.A. 
(N.S.)  135,  98  N.  E.  599. 

The  requirement  of  the  policy  that 
immediate  notice  shall  be  given  is  not 
a  condition  subsequent,  as  it  has  been 
sometimes  called. 

Hatch  V.  United  States  Casualty  Co, 
197  Mass.  101,  14  L.R.A.CN.S.)  503,  83 
-N.  E.  398,  25  Am.  St.  Rep.  332,  14  Ann. 
Cas.  290. 

The  term  "immediate"  has  fre- 
quently been  construed  to  mean  a  rea- 
sonable time  under  the  circumstances 
of  the  particular  case,  of  which  the 
jury  are  the  judges.  Where  the  facts 
are  not  in  dispute  it  i&  a  question  of 
law  for  the  court. 

Foster  v.  Fidelity  &  C.  Co.  99  Wis. 
447,  40  L.R.A.  833,  75  N.  W.  69;  Trav- 
elers' Ins.  Co.  v.  Myers  &  Co.  62  Ohio 
St.  639,  49  L.R.A.  760,  57  N.  E.  458. 

Where  a  life  insurance  policy  makes 
a  condition  precedent  to  recovery 
thereon  that  proofs  of  death  be  fur- 
nished in  accordance  with  the  policy, 
and  there  is  a  failure  to  furnish  such 
proof  and  no  waiver  is  shown,  there 
can  be  no  recovery  on  the  policy. 

Metropolitan  L.  Ins.  Co.  v.  Wagner, 
60  Tex.  Civ.  App.  233,  109  S.  W.  1120. 

Where  the  policy  contains  a  pro- 
vision against  waiver  by  an  agent,  it 
is  boUi  notice  to  and  agreement  by  the 


policyholder  that  no  agent  of  the 
company  has  authorilgr  to  waive  ttw 
condition. 

Travelers'  Ins.  Co.  v.  Myers,  supra; 
Collins  T.  Metropolitan  L.  Ins.  Co.  K 
Mont  829,  108  Am.  St.  Rep.  578,  80 
Pae.  609.  1092. 

Failure  to  give  notice  of  loss  with- 
in a  reasonable  time,  as  required  by 
the  terms  of  the  policy.  Is  not  waived 
by  the  subsequent  denial  of  all  liaUl- 
ity  on  the  ground  that  the  loss  is  not 
covered  by  the  policy. 

Mtaa  L.  Ins.  Co.  v.  Fitzgerald,  166 
Ind.  317.  1  L.R.A.(N.S.)  422,  112  Am. 
St.  Rep.  232.  75  N.  E.  262.  6  Ann.  Gas. 
661. 

In  order  to  constitute  a  waiver  of 
proof  of  death,  there  must  be  a  denial 
of  liability  upon  other  grounds  than 
failure  to  make  proof  before  the  time 
has  expired  within  which  proofs  of 
death  might  be  made  within  the  terms 
of  the  policy. 

Burlington  Ins.  Co.  v.  Boss,  48  Kan. 
228.  29  Pac.  469;  State  Ins.  Co.  v. 
School  Dist.  66  Kan.  77,  71  Pac.  272; 
Continental  Ins.  Co.  v.  Chance.  48 
Okla.  324,  150  Pac.  114;  Employer's 
Liability  Assur.  Corp.  v.  Rochelle,  IS 
Tex.  av.  App.  232,  35  S.  W.  869;  Aron- 
son  V.  Frankfort  Acci.  &  Plate  Glass 
Ins.  Co.  9  Cal.  App.  473,  99  Pac.  687. 

Messrs.  D.  M.  Kelly  and  J.  £.  Kdlj 
for  respondent 

Matthews,  J.,  delivered  the  opin- 
ion of  the  court: 

This  action  was  brousrht  by  plain- 
tiff on  an  accident  policy  carried  by 
her  son,  Ora  Tattle.  The  case  was 
tried  to  the  court  sitting  witiiout  a 
jury,  and  resulted  in  a  judgment  in 
favor  of  the  plaintiff  for  the  amount 
of  the  policy. 

The  undisputed  facts  are  as  fol> 
lows:  In  1908  Ora  Tuttle  was  in- 
sured by  defendant  company 
"against  the  effects  of  bodily  in- 
juries sustained  during  the  term  of 
this  policy  and  caused  solely  by  ex- 
ternal, violent,  and  accidental  means. 

.  .  And  if  death  shall  result  from 
such  injuries  within  ninety  days,  in- 
dependently of  all  other  causes,  tiie 
company  will  pay  the  principal  sum 
of  $1,500."  The  policy  was  in  full 
force  and  effect  throughout  the 
year  1910.  In  November  of  that 
year,  Ora  Tuttle,  his  brother,  R.  S. 
Tuttle.  and  three  other  young  men. 
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went  into  the  park  district  in  Gal- 
latin county  on  a  hunting  trip,  and 
established  a  camp  at  Grayling.  On 
the  morning  of  the  2l8t  Ora  Tuttle 
left  camp  alone  on  the  trail  of  an 
elk;  it  was  then  snowing  hard,  and 
s  man  could  not  be  distinguished  at 
a  hundred  yards.   The  storm  con- 
tiiuied  throughout  the  day  and 
night,  the  temperature  remaining 
slightly  below  the  freezing  point, 
not  cold  enough  to  freeze  a  person 
out  in  the  storm.  The  next  day  was 
fairiy  pleasant,  but  squally,  and  10 
to  12  mches  of  snow  bad  then  fall- 
en.. The  second  day  a  heavy  storm 
brokCf  and  continued  for  8  or  10 
days,  aad  the  snow  then  appeared 
to  be  several  feet  deep.  On  leaving 
camp,  Tuttle  took  with  him  a  rifle, 
ao  automatic  pistol,  and  provisions 
sufficient  for  the  day.  As  night  ap- 
proached and  he  did  not  return,  his 
companions  instituted  a  search  for 
him,  building  signal  fires  and  dis- 
charging their  rifles,  but  without  re- 
ceiving any  response.    The  search 
was  continued  until  the  following 
f'ebroary,  but  no  trace  of  the  miss- 
ing man  was  found.   On  October  2 
or  3, 1913,  his  remains  were  found 
in  a  small  park  about  2  miles  from 
the  location  of  the  camp.  A  small 
canyon  intervened,  necessitating  a 
4etour,  requiring  one  to  travel  ap- 
proximately 5  miles  from  the  camp 
to  the  place  where  the  remains  were 
found.    R.  S.  Tuttle  identified  the 
clothing  and  shoes  as  those  of  Ora 
Tuttle.   His  watch  was  still  in  the 
vest  pocket  and  his  automatic  in  the 
trcHisera  pocket;  the  rifle  was  no- 
where in  the  vicinity.    Only  the 
larger  bones  of  the  body  remained; 
most  of  these  were  with  the  cloth- 
ing. The  skull,  however,  was  found 
in  a  shallow  gulch  some  30  feet  dis- 
tant, and  the  shoes  Tuttle  had  worn 
were  found  near  the  skull.  There 
was  no  cliif  or  other  point  from 
which  deceased  could  have  fallen  to 
his  death.  The  remains  were  taken 
to  Whitehall,  and  on  the  9th  day  of 
October,  1913,  were  buried. 
-  The  plaintiff  testified  that,  short- 
ly after  the  disappearance  of  Ora 
Tuttle,  she  had  a  conversation  with 


the  local  agent  of  the  company,  and 
that  "I  asked  him  if  the  boy  was 
dead  if  I  would  have  to  <write  the 
company  for  proofs — for  blanks 
anyway.  He  said,  No,  he  would  at- 
tend to  that  himself.  And  then  I 
asked  him  if  I  would  have  to  ke^ 
his  payments  up.  He  said,  No,  I 
would  not  have  to  do  that.  He  as- 
sured me  that  he  did  not  think  the 
boy  was  dead;  that  he  thought  he 
would  come  home  after  a  little." 

On  June  19,  1911,  Ike  E.  O.  Pace, 
Esq.,  an  attorney  at  Whitehall,  noti- 
fied the  company  by  letter  of  the 
disappearance  of  Tuttle  and  of  the 
search  made  for  his  remains,  and 
closed  with  the  statement:  "There 
is  no  doubt,  however,  that  the  young 
man  is  dead,  and  probably  was  ei- 
ther accidentally  shot,  or  received 
some  serious  fall,  or  was  attacked 
by  some  wild  animal,  which  accident 
resulted  in  his  death." 

On  October  20,  1913,  plaintiff 
notified  the  local  agent  in  writing  of 
the  finding  of  the  body,  and  re- 
quested instruction  as  to  what  was 
required  of  her  as  to  "proof  and 
statement."  The  letter  was  for- 
warded to  and  answered  by  the  head 
office,  to  the  effect  that  the  last 
policy  carried  by  Ora  Tuttle  was  in 
1910,  and  that  "the  conditions  of  it 
are  such  that  it  would  appear  that 
no  claim  exists  thereunder."  The 
plaintiff  replied,  reciting  her  con- 
versation in  1910  with  the  local 
agent,  and  stating  that  she  would 
be  glad  to  hear  further  from  the 
company.  Thereafter,  on  January 
30,  1914,  J.  L.  Wines,  Esq.,  an  at- 
torney, took  the  matter  up  with  the 
company,  and  was  advise]  in  writ- 
ing :  "It  appears  impossible  to 
show  the  manner  of  such  death. 
Such  being  the  fact,  it  is  impossible 
to  determine  whether  the  case  falls 
within  the  terms  of  the  policy,  said 
policy  being  one  of  limited  liability. 
Furthermore,  it  appears  from  an  ex- 
amination of  the  files  that  the  pro- 
visions of  the  contract  in  regard  to 
giving  notice  and  submitting  proofs 
have  not  been  complied  with.  You 
will,  of  course,  understand  that  the 
action  of  the  company  in  writing 
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you  as  above  is  not  to  be  construed 
as  a  waiver  or  impairment  of  any 
defense  which  it  may  have  to  any 
action  upon  the  policy." 

The  amended  complaint  allesres 
that  "Ora  Tuttle  came  to  his  death 
by  bodily  injuries  sustained,  caused 
by  external,  violent,  and  accidental 
m^ns,  and  resulting  in  his  death 
and  disability,  independent  of  all 
other  causes." 

It  then  recites  the  facts,  substan- 
tially as  hereinbefore  stated.  It 
then  alleges  the  conversation  with 
the  local  agent  and  the  subsequent 
writing  of  the  letter  referred  to 
above,  with  the  contents,  but  con- 
tinuing, "And  asking  him  if  he 
would  look  after  the  matter,  as  he 
said  he  would."  This  latter  request 
does  not,  however,  appear  in  the  let- 
ter which  was  introduced  in  evi- 
dence. The  complaint  then  alleges 
the  notice  of  June  19,  1911,  and, 
after  stating  the  contents,  avers 
that  plaintiff  "at  the  same  time  re- 
quested that  prox>er  blanks  be  for- 
warded to  her  to  make  the  neces- 
sary written  affirmative  proof  of 
death." 

The  letter,  also  introduced  in  evi- 
dence, does  not  contain  the  request 
quoted  above  from  the  complaint. 

The  complaint  further  alleges 
that  notice  of  death  was  given  and 
liability  denied  within  the  120  days, 
as  required  by  the  policy,  "after  as- 
certaining the  fact  of  death,"  that 
defendant  failed,  neglected,  and  re- 
fused to  furnidti  the  blanks,  and 
plaintiff  was  unable,  therefore,  to 
furnish  the  proof  required,  and  was 
thereby  excused  from  furnishing 
other  proof  than  that  submitted, 
and  that  defendant  waived  any  ad- 
vantage that  it  might  have  claimed 
by  reason  of  the  failure  of  plaintiff. 

The  defendant  demurred  to  the 
amended  complaint  on  the  ground 
that  it  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action, 
pointing  out  the  failure  to  state  in 
what  manner  the  injuries  were  sus- 
tained', or  that  they  were  caused  by 
external,  violent,  and  accidental 
means ;  that  the  complaint  shows  a 
failure  to  give  the  required  notices, 
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and  does  not  state  facts  sufBcient 
to  constitute  a  waiver.  The  demur- 
rer was  overruled,  and  defendant 
answered,  and  thereafter  the  cause 
was  tried  to  the  court  sitting  wi&- 
out  a  jury.  The  plaintiff  hsviiif 
rested,  defendant  moved  the  court 
to  find  the  issues  in  its  favor,  which 
motion  was  denied.  The  defendant 
introduced  no  evidence,  and  the 
court  made  its  findings,  to  the  tffed 
that  Ora  Tuttle  came  to  his  death 
by  external,  violent,  and  accidental 
means  on  or  about  the  22d  day  of 
November,  1910,  at  which  time  he 
was  insured  in  defendant  company, 
and  that  plaintiff  was  his  benefi- 
ciary; that  the  facts  did  not  come 
to  the  knowledge  of  plaintiff  untO 
October,  1913,  and  in  the  interim 
plaintiff  did  not  know  the  actual 
fate  of  Ora  Tuttle,  or  that  he  was  in 
fact  dead;  that  after  the  discoveiT 
of  his  death,  and  within  the  time 
provided  in  the  policy,  plaintiff  duly 
notified  defendant  of  the  death; 
that  the  amount  of  the  policy  was 
due  and  payable  January  SO,  1914L 
at  which  time  defendant  refusea 
payment.  The  court  thereupon  re- 
cited its  conclusions  of  law  that  the 
plaintiff  was  entitled  to  a  judgment, 
and  entered  judgment  accotdingly. 
The  appeal  is  from  the  judgment. 

The  specifications  of  error  herein 
are  that  the  court  erred  in  (1)  over- 
ruling the  demurrer  to  the  amended 
complaint;  (2)  refusing  to  grant 
the  motion  to  find  the  issues  for  de- 
fendant; (3)  finding  that  Ora  Tattle 
came  to  his  death  by  external,  vio- 
lent, and  accidental  means  on  •r 
about  November  22,  1910;  and  (4) 
finding,  as  a  conclusion  of  law,  that 
plaintiff  was  entitled  to  judgment. 

1.  In  overruling  the  demurrer  the 
court  evidently  considered  the  gen- 
eral allegations  of  the  complaint 
sufficient,  to  be  thereafter  ^ed  hy 
proof  of  specific  facts,  and  difore- 
garded  the  recitation  of  evidence  as 
surplusage.  The  case  was'  there- 
after tried,  and  all  the  facts  con- 
cerning the  death  of  Tuttle  fhtt 
could  possibly  be  develpped  -were 
brought  out.  No  good  purpose 
could  possibly  be  develops  were 
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ud  we  are  of  the  opinion  that  the 
matter  should  be  disposed  of  on  its 
merits.  We  will  therefore  pass, 
without  deeiding,  the  question  of 
the  correctness  of  the  court's  ruling: 
on  the  d^urrer. 

2.  The  motion  to  find  the  issues 
m  favw  of  the  defendant  is  based 
<m  the  ground  of  alleged  insufficien- 
cy of  &e  evidence  to  establish  (a) 
that  death  resulted  from  injuries 
flmtained,  caused  solely  by  external, 
violent,  and  accidental  means;  (b) 
that  immediate  written  notice  of 
the  accident  was  given  in  accordance 
with  the  terms  of  the  contract;  or 
(e)  that  written  affirmative  proof 
of  death  by  such  means  was  made 
witMn  the  time  required  by  the 
terms  of  the  contract;  or  (d)  that 
there  was  a  waiver  of  such  condi- 
tions by  the  company.  The  grounds 
designated  (a),  (b),  and  (c)  are  so 
dosely  allied  that  they  will  be  con- 
sidered together. 

Hie  policy  here  under  considera- 
tkm  contains  tiie  following  provi- 
sions: 

'*6.  The  claimant  must  deliver  to 
tile  company  at  i1^  home  office  in 
Los  Angeles,  California,  immediate 
written  notice  of  any  accident,  with 
foil  particulars  and  name  and  ad- 
dress of  insured,  and  deliver  to  the 
company  at  its  said  home  office 
written  affirmative  proof  of  such 
injories  or  death  and  whether  said 
injories  or  death  were  caused  by  ex- 
tmtal,  violent,  and  accidental  means 
within  the  terms  of  this  policy ;  and 
80  famish  such  proof  as  to  death 
.  .  .  within  120  days  from  time  of 
aoddent;  or  no  claim  shall  arise  or 
bevaUd." 

"9.  No  alteration  or  waiver  of  the 
conditions  or  provisions  of  this  poli- 
cy or  said  application  shall  be  valid 
unless  in  writing  at  the  company's 
home  office  and  signed  by  the  presi- 
dent or  vice  president  and  also  the 
aeeretaty  or  assistant  secretary; 
DOT  shall  notice  to  or  knowledge  of 
any  person  of  anything  not  written 
in  said  application  be  held  to  eif  ect 
a  waiver  or  estoppel  upon  the  com- 
pany, or  affect  the  provisions  of  this 
contract" 


While,  in  this  state,  "time  is  nev- 
er considered  as  of  the  essence  of 
a  contract,  unless  by  its  terms  ex- 
pressly so  provided"  (Rev.  Codes,  § 
6047),  and  "any  succinct  and  intelli- 
gent statement,  giving  the  informa- 
tion called  for  by  the  stipulation  in 
the  policy,  whether  verified  or  not, 
or  whether  by  eyewitness  or  not,  is 
sufficient  to  put  the  insurer  upon  in- 
quiry, to  determine  whether  he  is 
liable"  (Da  Bin  v.  Casualty  Co.  of 
America,  41  Mont.  175,  27  L.R.A. 
(N.S.)  1164,  137  Am.  St.  Rep.  709, 
108  Pac.  649)  under  the  above- 
quoted  provision  "6,"  some  notice, 
"with  full  particulars  and  the  name 
and  address  of  insured,"  should 
have  been  given  to  the  company  at 
its  "home  office."  And  while  the 
beneficiary  did  not  know,  immedi- 
ately after  the  accident,  the  exact 
facts  concerning  the  manner  in 
which  insured  had  met  his  death, 
she  was,  within  a  reasonable  time 
after  his  disappearance,  fuUy  con- 
vinced of  his  death, 
and,  under  the 
terms  of  the  con- 
tract, either  she,  or 
someone  acting  in 
her  behalf,  should  have  given  the 
required  notice  to  the  company  at 
its  home  office. 

In  the  absence  of  proof  that  the 
facts  related  were  communicated  to 
the  home  office,  notice  to  the  local 

agent  during  the  _«ott««  *q  io«tf 
informal  conversa-  •«ent-«««- 
tion  held  shortly 
after  the  disappearance  of  Ora  Tut- 
tle  could  not,  under  any  circum- 
stances, be  held  to  meet.the  require- 
ment of  the  contract  that  immediate 
notice  be  given  to  the  "company  at 
its  home  office."  As  was  said  in 
Hatch  V.  United  States  Casualty  Co. 
197  Mass.  101. 14  L.R.A.(N.S.)  50S, 
125  Am.  St.  Rep.  332,  83  N.  E.  398, 
14  Ann.  Cas.  290:  "The  promise  to 
insure  is  not  absolute,  but  condition- 
al. The  condition  is  that  the  notice, 
whatever  it  may  be  and  by  whomso- 
ever or  whenever  given,  shall  be 
given.  It  is  a  condition  precedent 
to  l^e  creation  of  liability  or  to  the 
life  of  the  promise ;  or,  to  put  it  per- 
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hapg  in  a  better  way,  the  giving  of 
the  notice  is  one  of  the  essentials 
of  the  cause  of  action.  ...  If 
it  be  said,  as  it  sometimes  is,  that 
such  a  defense  is  purely  technical, 
the  answer  (if  one  is  needed)  is  that 
the  provision  for  notice  is  of  the  es- 
sence of  the  contract,  that  it  is 
manifestly  an  important  provision 
for  the  protection  of  the  insurer 
against  fraudulent  claims,  and  also 
against  those  which,  although  made 
in  good  faith,  are  not  valid.  It  is  a 
provision  which  tends  to  the  elucida- 
tion of  the  truth  when  a  claim  for 
indemnity  is  made.  It  was  one  to 
which  the  insured  agreed,  and  it  is 
not  unreasonable." 

The  giving  of  the  notice  of  the 
accident,  and  the  forwarding  of  af- 
firmative proof  of  death,  are  two 
separate  and  distinct  obligations. 
Under  the  circumstances  of  this 
case,  the  latter  obligation  could  not 
be  met  until  after  Uie  discovery  of 
the  body  and  a  detennination  of  the 
cause  of  death,  if  it  was  then  pos- 
sible; but  the  fact  of  the  accident, 
if  any,  with  its  attendant  circum- 
stances, was  known  to  plaintiff 
within  a  few  days  after  the  disap- 
pearance, but  no  notice  thereof  was 
given  until  June  19,  1911,  neariy 
seven  months  thereafter. 

In  the  case  of  Foster  v.  Fidelity 
&  C.  Co.  99  Wis.  447,  40  L.R.A.  833, 
75  N.  W.  69,  it  was  held  that,  where 
the  beneficiary  satisfied  herself  aft- 
er investigation  that  her  son's 
death  was  accidental,  but  did  not 
give  notice  until  twenty-nine  days 
thereafter,  she  did  not  bring  her- 
self wiliiin-  the  requirement  of  "im- 
mediate notice." 

There  is  a  class  of  cases  which 
holds  that  the  time  within  which 
notice  must  be  given  does  not  begin 
to  run  until  the  discovery  of  the 
facts  upon  which  the  claim  is  based. 
Trippe  v.  Provident  Fund  Soc.  140 
N.  Y.  23,  22  L.R,A.  432,  37  Am.  St. 
Rep.  529,  35  N.  E.  316;  Munz  v. 
Standard  Life  &  Acci.  Ins.  Go.  26 
Utah,  69,  62  L.R.A.  485,  99  Am.  St. 
Rep.  830,  72  Pac.  182;  Jennings  v. 
Brotherhood  Acci.  Co.  44  Colo.  68, 
18  L.R.A.(N.S.)  109,  13  Am.  St. 
Rep.  109,  96  Pac.  982.    But  these 


cases  are  of  little  assistance  here; 
for  leaving  out  the  question  of 
death,  with  which  this  preliminary 
notice  is  not  concerned,  the  facts  re- 
lating to  the  accident,  if  any,  were 
known  to  plaintiff  at  the  time  she 
was  notified  of  the  loss  of  her  sod 
in  a  storm. 

The  plaintiff  contends  that  stie 
was  not  required  to  give  notice  un- 
til after  the  establishment  of  the 
fact  that  the  assured  was  dead.  If 
this  were  true,  no  such  notice  as  is 
required  by  the  terms  of  the  con- 
tract was  ever  given,  as  it  would 
exclude  the  letter  of  June  19, 1911, 
which  contained  the  only  written 
notice  furnished  the  company  at  any 
time,  attempting  a  recital  of  the 
facts.  There  is  no  evidence  of  a 
compliance  with  the  requirement  of 
written  affirmative  proof  of  death; 
the  letter  of  October  20,  1913,  writ- 
ten to  the  local  agent,  but  for- 
warded to  the  home  office,  goes  no 
further  than  to  state  that  tne  **re- 
mains  of  my  son  Ora  Tuttle  have 
been  found."  What  communication 
was  made  by  Attorney  Wines  is  not 
disclosed,  and  appears  to  have  been 
made  orally,  while  the  stipulation  in 
the  contract  is  that  it  be  made  in 
writing,  and  was  made  more  than 
three  months  after  the  discoveiy  of 
the  body. 

As  to  waiver,  the  insurer  and  the 
insured  mutually  agreed  that  **no 
waiver  .  .  .  shall  be  valid  unless 
in  writing  at  the  home  office  and 
signed  by  the  president  or  vice 
president,  and  also  the  secretary  or 
assistant  secrettuy." 

Where  the  poli<^  contains  a  pro- 
vision against  waiver  by  an  asent, 
it  is  both  notice  to  and  agreement 
by  the  policyholder 
that  no  agent  of 
the  company  has 
authority  to  waive  the  condition. 
Collins  V.  Metropolitan  L.  Ins.  Co.  32 
Mont.  329,  108  Am.  St.  Rep.  578,  80 
Pac.  609,  1092;  Travelers'  Ins.  Co, 
V.  Myers  &  Go.  62  Ohio  St.  529,  49 
L.R.A.  760,  57  N.  E.  458. 

Three  letters,  admittedly  coming 
from  the  home  office,  were  intro-  i 
duced,  and  the  material  parts  of  i 
their  contents  have  been  heretofore 
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quoted.  No  one  of  these  letters  is 
siffned  as  provided  for  in  the  policy ; 
but  we  shall  not  pass  upon  the  ques- 
ti(m  as  to  whether  such  requirement 
is  reasonable  or  not,  as,  in  our  opin- 
ion, nothinfiT  contained  in  the  letters 
could  constitute  a  waiver,  even 
though  signed. 

3.  The  first  ground  mentioned  in 
the  motion  for  findings  in  favor  of 
the  defendant,  and  the  third  and 
fourth  assignments  of  error,  are 
based  on  the  lack  of  evidence  to  es- 
tablish death  by  external,  violent, 
and  accidental  means.    The  evi- 
dence, heretofore   quoted,  estab- 
lishes the  fact  of  death,  but  the 
manner  in  which  the  insured  met 
his  death  is  left  entirely  to  conjec- 
ture. The  policy  on  which  the  ac- 
tion was  brought  is  not  an  oniinary 
life  insurance  policy,  but  an  acci- 
dent policy,  in  which  the  liability  of 
the  company  is  Bpecifically  limited 
to  insurance  "against  the  effect  of 
bodily  injuries  sustained  during  the 
term  of  the  policy,  and  caused  sole- 
ly by  external,  violent,  and  acciden- 
bd  means/'  and,  under  the  terms  of 
which,  'if  death  shall  result  from 
such  injuries  within  ninety  days, 
independent  of  all  other  causes,  the 
company  will  pay  tiie  principal  sum 
of  $1,500."    The  burden  of  proof 
was  upon  the  plaintiff  to  show,  not 
only  the  death  of  the  insured,  but 
also  that  the  death 
was  caused  by  in- 
juries sustained  by 
the  insured  by  ex- 
ternal, violent,  and 
accidental  means,  and  resulted  with- 
in ninety  days  after  the  injury.  In 
other  words,  the  plaintiff  must  not 
only  show  death,  but  death  result- 
ing from  accident  within  the  mean- 
ing of  the  policy.  Price  v.  Occiden- 
tal L.  Ins.  Co.  169  Cal.  800, 147  Pac. 
1175;  Rock  v.  Travelers'  Ins.  Co.  172 
CaL  463.  L.R.A.1916E,  1196,  166 
Pac.  1029;  Vernon  v.  Iowa  State 
Traveling  Men's  Asso.  158  Iowa, 
597,  138  N.  W.  696;  Wilkinson  v. 
iEtna  li.  Ins.  Co.  240  III.  205,  25 
;  LJI.A.  (N.S.)  1256, 130  Am.  St.  Rep. 
;2e9,  88  N.  E.  550;  Wright  v.  Order 
lof  United  Commercial  Travelers, 
1^188  Mo.  App.  467;  174  S.  W.  833; 


Laessig  v.  Travelers'  Protective 
Asso.  169  Mo.  272,  69  S.  W.  469; 
Hatch  v.  United  States  Casualty  Co. 
197  Mass.  101,  104,  14  L.R.A.(N.S.) 
503,  125  Am.  St.  Rep.  332,  83  N.  E. 
398,  14  Ann.  Cas.  290;  Smith  v. 
Travelers'  Ins.  Co.  219  Mass.  147, 
L,R.A.1915B,  872,  106  N,  E.  607. 

In  the  case  of  Laessig  v.  Travel* 
ers*  Protective  Asso.  169  Mo.  272, 
69  S.  W.  469,  the  court  said:  "The 
proof  of  accidental  death  is  the  es- 
sential prerequisite  and  condition 
precedent  to  a  right  to  recover  on 
an  accident  insurance  policy.  This 
is  the  distinguishing  feature  be- 
tween accident  policies  and  ordinary 
life  policies.  In  the  latter,  to  make 
out  a  prima  facie  case,  it  is  only 
necessary  for  the  plaintiff  to  show 
the  contract  after  the  death,  .  .  , 
whereas,  in  the  former,  the  condi- 
tion precedent  to  a  recovery  is  not 
simply  the  natural  death,  but  the 
death  from  accident.  Hence,  in 
suits  upon  accident  policies,  the 
burden  of  proof  is  upon  the  plaintiff 
(subject  to  the  limitation  that  it  is 
not  presumed  as  a  matter  of  law 
that  the  deceased  took  his  own  life 
or  was  murdered)  to  show  that  the 
death  was  caused  by  extern^  vio- 
lence and  by  accidental  means.  This 
is  exactly  what  the  policy  or  con- 
tract itself  provides.  And  this  is 
the  rule  laid  down  by  Mr.  Justice 
Harlan,  in  the  Supreme  Court  of  the 
United  States,  in  Travelers'  Ins.  Co. 
V.  McConkey,  127  U.  S.  661,  32  L. 
ed.  308,  8  Sup.  Ct.  Rep.  1360.  .  .  . 
As  mere  proof  of  injury  in  a  damage 
case  will  not  entitle  plaintiff  to  re- 
cover, but  negligence  of  the  defend- 
ant must  be  shown,  so  in  a  suit  upon 
an  accident  policy  mere  proof  of  in- 
jui^  or  death  will  not  entitle  the 
plaintiff  to  recover,  but  the  injury 
or  death  must  be  shown  to  be  due 
to  an  accidental  cause." 

There  is  a  clear  distinction  be- 
tween accidental  death  and  death  by 
accidental  means ;  the  latter  only  is 
covered  by  the  policy.  Thus,  in 
Smith  V.  Travelers*  Ins.  Co.  supra, 
we  find  the  rule  stated  as  follows: 
"It  is  not  sufficient  that  the  death, 
or  the  illness  that  caused  the  death, 
may  have  been  an  accidental  result 
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of  the  external  cause,  but  that 
cause  itself  must  have  been,  not 
only  external  and  violent,  but  also 
accidental  [citing  a  long  list  of  au- 
tiiorltiea]." 

The  word  "accident,"  in  accident 
policies,  means  an  event  which 
takes  place  without  one's  foresight 
or  expectation.  A 
iSulSSr'  result,  though  on- 
expected,  is  not  an 
accident;  the  means  or  cause  must 
be  accidental. 

Death  resulting  from  voluntary 
physical  exertion,  or  from  intention- 
al acts  of  the  insured,  is  not  acci- 
dental, nor  is  disease  or  death 
caused  by  the  vicissitudes  of  climate 
or  atmosphere  the  result  of  an  ac- 
cident; but  where,  in  the  act  which 
precedes  an  injury,  something  un- 
foreseen or  unusual  occurs  which 
produces  the  injury,  the  injury  re- 
sults through  accident. 

In  Sinclair  v.  Maritime  Pass.  As- 
sur.  Co.  3  El.  &  EI.  478,  121  Eng. 
Reprint,  521,  the  court  says:  "We 
cannot  think  disease  produced  by 
the  action  of  a  known  cause  can  be 
considered  as  accidental.  Thoa, 
disease  or  death  engendered  by  ex- 
posure to  heat,  cold,  damp,  the  vi- 
cissitudes of  climatic  or  atmos- 
pheric influences,  cannot,  we  think, 
properly  be  said  to  be  accidental 
nnless  .  .  .  brought  about  by 
circumstances  which  may  give  it 
the  character  of  accident." 

Respondent  cites  a  number  of 
cases  in  support  of  the  contention 
that  the  circumstances  in  this  case 
supply  this  element.  But  in  each 
of  these  cases  there  is  shown  the 
element  of  accident.  For  example, 
in  N.  W.  CJommercial  Travelers'  As- 
80.  v.  London  Guarantee  &  Acci.  Co. 
10  Manitoba  L.  B.  637,  the  death  of 
the  insured  by  freezing  was  found 
to  have  been  caused  by  prolonged 
exposure,  due  to  the  breaking  down 
of  the  conveyance  in  which  he  woe 
tiding. 

In  Manufacturers'  Acci.  Indem- 
nity Co.  v.  Dorgan,  22  L,R.A.  620, 
7  C.  C.  A.  581, 16  U.  S.  App.  290, 58 
Fed.  945,  it  was  held  that  a  drown- 
ing, caused  by  a  temporary  trouble 
to  which  the  insured  was  not  sub- 


ject, but  which  was  entirely  unusual 
and  uncommon,  whereby  he  fell  in- 
to the  water,  was  "accidental." 

In  United  States  Mat.  Acci.  Assa 
v.  Hubbell,  66  Ohio  St  516,  40 
L.R  A.  453, 47  N.  E.  644,  3  Am.  Ne?. 
Rep.  591,  drowning  while  crossing  a 
foi^  which  insured  had  safely 
crossed  on  previous  occasions,  and 
which  was  entered  only  with  the  ap- 
prehension of  getting  wet,  was  held 
to  be  "acddentaL" 

It  will  be  noted,  however,  that  in 
each  of  the  cases  the  ''accidental 
means"  which  brought  about  the 
death  were  shown.  Here  the  only 
evidence  is  that  the  insured  left 
camp  in  a  heavy  snowstorm,  follow- 
ing the  trail  of  an  elk;  he  had  been 
reared  in  the  mountains ;  the  weath- 
er was  not  cold  enough  to  freeze  a 
man,  and  the  storm  did  not  increase 
in  violence.  The  body  was  found 
but  2  miles  from  camp,  though  in- 
sured would  have  had  to  walk  6 
miles  in  order  to  reach  the  spot,  a 
distance  which  could  not  have  ex- 
hauated  a  strong  young  man;  there 
was  no  place  from  which  insured 
could  have  fallen  to  his  death.  The 
rifle  he  carried  on  Irving  camp  ma 
not  with  the  remains,  and  the  auto- 
matic was  still  in  his  pocket.  At 
the  time  the  body  was  found  it  could . 
not,  of  course,  be  ascertained  wheth- 
er there  had  been  any  marks  on  it 
While  there  is  no  presumption  that 
a  man  found  dead  has  been  mur 
dered,  or  has  committed  suicide,  as 
was  stated  in  Laessig  v.  Travelers' 
Protective  Asso.  supra,  it  is  equally 
true  that  no  presumption  can  be  in- 
dulged in  that  insured  met  death  by 
external,  violent,  and  accidental 
means. 

The  insured  having  contracted 
that  the  company  should  be  liable 
only  in  case  of  death  from  injuries 
caused  solely  by  external,  violent, 
and  accidental  means,  the  burden  of 
proving  that  the  case  is  within  the 
terms  of  the  policy 
rested  upon  plain-  SSS^^S^^L 
tin,  and  this  burden,  nr 
in  our  opuuon,  was  amuu. 
not  sustained.  Con- 
jectural causes  of  death,  which  do 
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not  fan  within  the  tenns  of  the  poli- 
cy, as  that  insured  died  of  heart 
&ilare  or  apoplexy,  are  as  reason- 
abtei  under  the  evidence  adduced,  as 
those  which  fall  within  those  terms. 

While  we  are  mindful  of  the  rule 
that  this  court  will  not  disturb  the 
findings  of  the  trial  court  where 

there  is  substantial 
SbSu*^  evidence  to  support 
jSSS^y^         them,  in  this  case 

there  is  no  evidence 
to  support  the  findin^r  "that  Ora 


Tuttle  came  to  his  death  by  exter- 
nal, violent,  and  accidental  means  on 
or  about  the  22d  day  of  November, 
1910." 

The  judgment  of  the  District 
Court  of  Jefferson  County  is  there- 
fore reversed,  and  the  cause  re- 
manded to  the  trial  court,  with  the 
direction  to  enter  judgment  in  favor 
of  the  defendant. 

Reversed  and  remanded. 

Brantly,  Ch.  J.,  and  HoIlowiQr, 
Hvrly,  and  Cooper,  JJ.,  concur. 


ANNOTATION. 

Tnw  for  giving  aotioe  of  accSdent  or  maldng  proof  of  death  in  case  of  diaap* 

pearance  of  hwwwH, 


It  is  commonly  provided  in  accident 
iasarance  policies  that  "immediate" 
notiee  shall  be  giyen  to  the  insurer  of 
an  accidental  injury  to  the  insured. 
The  reported  case  (TunxB  v.  Pacific 
Mxn.  L.  Ins.  Co.  ante,  601),  and  the 
only  other  case  applying  auch  a  pro- 
vision to  the  disappearance  of  the  in- 
sured, agree  that  in  such  a  case  the 
,  term  'immediate"  means  as  soon  as 
reasonably  may  be,  after  knowledge 
of  the  fact  comes  to  the  person 
charged  with  tiie  duty  of  giving  the 
notice.  In  the  reported  case  (Tuttle 
r.  Pacific  Mut.  L.  Ins.  Co.)  it  is  held 
that  the  notiee  must  be  given  within  a 
reasonable  time  after  the  fact  of  the 
disappearance  of  the  insured  is  known. 
But  in  Kentzler  v.  American  Mut. 
Acci.  AsBO.  (1894)  88  Wis.  689.  4S  Am. 
St  Rep.  934.  60  N.  W.  1002.  a  different 
view  was  taken,  and  it  was  held  that  a 
notlM  given  within  a  reasonable  time 
after  tiie  finding  of  the  body  of  the 
insured,  and  more  than  six  months 
after  his  disappearance,  satisfied  a  re- 
quirement that  the  notice  should  be 
given  "immediately  after  the  accident 
occurs."    The  court  said:    "What  is 
tile  object  of  giving  such  notice  of  the 
accident,  injury,  or  death?  In  case  of 
an  injury  or  disability  not  resulting  in 
death,  such  notice  affords  the  associa- 
tion an  opportunity  to  ascertain  the 
exact  condition  of  the  person,  and  ap- 
ply the  most  effectual  remedy.  But  in 
case  of  death  there  can  be  no  remedy, 
and  the  only  object  of  the  notice  is  to 
aecnra  evidence  of  identity.  What  ia 
18 


meant  by  giving  notice  Immediately 
after  the  accident  occurs'?  Does  it 
mean,  in  the  language  of  Webster,  'in 
an  immediate  manner;  without  inter- 
vention of  anything ;  .  .  .  without 
interval  of  time;  without  delay;  in- 
stantly*? If  the  contract  la  to  be  thus 
literally  construed,  compliance  by  the 
beneficiary  would  seldom  be  possible. 
But  courts,  looking  at  the  substance 
of  contracts  and  statutes,  have,  dur- 
ing the  last  two  centuries,  repeatedly 
declared  that  'the  word  ''immediately." 
although  in  sMctness  it  excludes  all 
meantimes,  yet,  to  make  good  the 
deeds  and  Intents  of  parties,  it  shall 
be  construed  "such  convenient  time  as 
is  reasonably  requisite  for  doing  the 
thing." '  9  Am.  &  Eng.  Enc.  Law,  981, 
citing  numerous  English  and  Amer- 
ican cases  in  support  of  the  proposi- 
tion. The  same  language  is  quoted 
approvingly  l>y  Ryan,  Ch.  J.,  speaking 
for  the  whole  court,  in  construing  the 
words  'immediate  delivery.'  as  used  in 
§  2310,  Rev.  Stat,  in  Richardson  v. 
End  (1877)  43  Wis.  318.  Stevens  v. 
Breen  (1890)  75  Wis.  599,  44  N.  W. 
645.  Applying  this  rule  to  the  case  at 
bar,  the  word  immediately*  must  be 
construed  to  mean  such  convenient 
time  as  was  reasonably  requisite  for 
doing  the  thing  required.  That  i$  to 
say,  upon  tiie  discovery  of  the  death, 
notice  thereof  was  to  be  given  in  such 
convenient  time  as  was  reasonably 
requisite  for  doing  so  under  the  cir- 
cumstances mentioned." 
With  respect  to  the  requirement  pf 
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a  policy  of  life  or  accident  insurance 
that  proof  of  death  shall  be  given 
within  a  stated  time  after  the  death 
of  the  insured,  it  has  been  held  that, 
in  cade  of  the  disappearance  of  the 
insured,  the  time  limited  for  making 
proof  of  death  runs  from  the  finding 
of  the  body,  whereby  the  fact  of  death 
is  first  ascertained.  Eentzler  v.  Amer- 
ican Mut.  Acci.  Asso.  (Wis.)  supra. 
And  see  the  reported  case  (Tum^ 
T.  Pacific  Mut.  L.  Ins.  Co.), 

Where  the  body  of  the  insured  is 
not  found,  and  the  fact  of  death  is 
established  only  by  the  presumption 
arising  from  seven  years  of  unex- 
plained absence,' it  has  been  held  that, 
in  the  absence  of  a  requirement  of  the 
policy  as  to  the  time  of  making  proof 
of  death,  the  proof  may  be  made  with- 
in a  reasonable  time  after  the  expira- 
tion of  the  seven  yeara.  Behlmer  t. 
Grand  Lodge,  A.  0.  U.  W.  (1909)  109 
Minn.  805,  26  L.R.A.(N.S.)  305,  128  K. 
W.  1071.  In  that  case  it  appeared 
that,  about  one  year  after  the  disap- 
pearance of  the  insured,  the  bene- 
ficiary, being  satisfied  in  her  own 
mind  that  tiie  insured  was  dead, 
ceased  to  pay  assessments.  In  a  suit 
brought  after  the  expiration  of  seven 
years  the  jury  found  that  the  insured 
died  while  the  policy  was  in  force. 
It  was  held  that  these  facts  did  not 
deprive  the  beneficiary  of  the  right  to 
wait  until  the  legal  presumption 
death  was  complete  before  making 
proof  of  death,  the  court  saying: 
"Much  may  be  said  on  both  sides  of 
the  question;  but  a  majority  of  the 
court  are  of  opinion  that  respondent 
was  not  restricted  to  the  evidence 
available  to  her  at  the  time  she 
stopped  making  payments  on  the  cer- 
tificate, July  28,  1902,  for  the  reason 
that,  while  such  evidence  seems  to 
have  satisfied  her  that  her  husband 
was  dead,  yet  there  was  then  no 
known  evidence  by  which  his  death 
could  have  beeii  legally  established. 
An  attempted  proof  of  his  death  be- 
fore the  expiration  of  the  seven  years 
would  have  been  necessarily  insuffi- 
cient; a  nullity.  A  party  is  not  bound 
to  do  a  useless  thing.  The  certificate 
did  not  require  the  pnots  to  be  filed 
within  any  particular  time,  and  hence 


a  reasonable  time,  in  view  of  all  the 
circumstances  of  the  case,  was  a  com. 
pliance  with  the  contract.  In  an  ordi- 
nary case  of  death,  where  the  proo& 
to  establish  it  are  available^  there  is 
no  reason  for  the  application  «f  the 
rule  of  evidence  growing  out  of  the 
presumption  of  death  after  seven 
years*  disappearance,  and  in  such  cass 
the  beneficiary  would  be  bound  to  fur- 
nish the  proofs  within  a  reasonable 
time,  which  might  be  a  few  day^ 
weeks,  or  months,  according  to  the  cir- 
cumstances ;  but  in  a  case  where  there 
is  no  positive  evidence,  and  death  can 
only  be  established  with  the  aid  of 
the  presuiQption  after  the  period  of 
seven  years  has  elapsed,  why  should 
the  beneficiary  be  required  to  make 
out  a  case  from  proofs  which  are  nec- 
essarily incomplete?** 

Under  similar  facts  in  Harrison  v.  I 
Masonic  Mut  Ben.Soc.  (1898)  69  Kan. 
29,  51  Fac.  898,  the  court  was  ap-  | 
parently  of  the  opinion  that  the  duly 
to  make  proof  of  death  accrued  at  the  | 
time  when  the  payment  of  assessments 
was  stopped,  saying :  "It  is  contended 
that  it  was  impossible  for  the  plain- 
tiffs to  furnish  due  proofs  of  the  death 
of  James  Harrison  until  aided  by  the 
presumption  arising  from  his  unex- 
plained absence  for  seven  years;  and 
that  this  is  a  sufiicient  excuse  for  the 
delay  of  the  plaintiffs  in  presenting 
their  proof.  It  is  said  that  the  court  i 
held  that  the  testimony  established 
the  fact  of  Harrison's  death  in  1883,  | 
and  that,  while  there  was  evidence  to 
uphold  a  finding  to  that  effect,  the  , 
jury  were  not  bound  to  so  find,  but 
might  have  fixed  the  time  of  his  death 
at  a  later  date.   It  is  true  that  there 
is  nothing  in  the  testimony  indicating 
the  exact  time  or  manner  of  the  death 
of  James  Harrison ;  but  it  is  distinctly 
averred  in  the  amended  petition  that 
he  came  to  his  death  in  1883.   It  was 
essential  to  the  plaintiffs'  ease  that 
this  fact  should  be  established,  for  if 
the  death  occurred  at  a  later  time,  the 
policy  became  void  by  reason  of  non- 
payment of  assessments.'*  It  was  held 
in  that  case  that  a  delay  of  more  than 
ten  years  In  making  proof  of  death 
prevented  a  recovery  on  the  poHcy. 

L.  R 
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B.  CLEMENS  HORST  COMPANY 

V. 

INDUSTRIAL  ACCIDENT  COMMISSION  OF  CAUFORNIA  et  aL 

CtMtonnUl.  Supreme  Court  (In  Bano)-'Octo1ter  90,  1980, 

(_  CaL  — ,  193  Pac  105.) 

Workmen's  compensation  —  serious  misconduct  in  maintaining  on^arded 
shaft. 

1.  The  maintenance  of  an  un^arded  rapidly  revolving  shaft  im- 
mediately over  and  in  close  proximity  to  a  conveyer  belt  carrying 
vegetables  from  a  parer  to  a  slicer,  at  which  women  are  stationed  to  care 
for  any  vegetables  not  properly  peeled  and  keep  the  belt  and  slicer  free 
from  clogging,  is  serious  misconduct  on  the  part  of  the  employer,  which, 
Qflder  the  Workmen's  Compensation  Act  will  render  him  liable  for  extra 
damages  to  an  employee  injured  by  contact  with  the  shaft. 

[See  note  on  this  question  beginning  on  page  620.] 


Definition  —  serious  misconduct 

2.  Serious  misconduct  of  an  em- 
ployer which,  under  the  Workmen's 
Compensation  Act,  will  render  him 
liable  for  extra  damages  to  an  injured 
employee,  is  conduct  which  the  em- 
ployer either  knows,  or  ought  to  have 
known  if  he  had  turned  his  mind  to 
the  matter,  to  be  conduct  likely  to 
jeopardize  the  safety  of  his  em- 
ployees. 

WorkmevCs  compensation  —  when  in- 
jury is  wilfuL 

3.  To  render  the  act  of  an  employer 
in  leaving  rapidly  revolving  shafting 
unguarded,  when  so  located  that  em- 
ployees are  likely  to  be  caught  in  it 
and  injured,  wilful,  so  that  the  em- 
ployer is  liable  under  the  Workmen's 
Compensation  Act  for  extra  damages 
to  an  injured  employee,  it  is  sufficient 
if  it  appears  that  the  circumstances 
surrounding  the  act  are  such,  as 
evinced  a  reckless  disregard  for  the 
safety  of  others  and  a  willingness  to 
inflict  the  injury  complained  of. 

[See  28  R.  a  L.  789.] 

—  who  is  executive  or  managing  offi- 
cer. 

4.  Under  statutes  making  a  corpora- 
tion liable  in  extra  damages  for  injury 
to  an  employee  which  is  caused  by  the 
wilful  misconduct  of  an  executive  or 
managing  officer,  it  is  sufficient  if  the 
misconduct  is  that  of  a  person  in  the 
corporation's  employ,  either  elected  or 
appointed,  who  is  invested  with  the 
general  conduct  and  control  at  a 
particular  place  of  the  business  of  the 
corporation. 


—  superintendent  as  managing  officer. 

5.  The  superintendent  of  a  plant 
who  is  intrusted  with  its  operations 
is  an  executive  or  managing  officer 
within  the  meaning  of  the  Workmen's 
Compensation  Act,  rendering  a  cor- 
poration liable  in  extra  damages  for 
injury  to  an  employee  through  the  wil- 
ful misconduct  of  an  executive  or 
managing  officer.  i 
Master  and  eeivant — negligence  with 

respect  to  revolving  ^aft. 

6.  The  superintendent  of  a  factory 
may  be  found  guilty  of  wilful  mis- 
conduct in  leaving  a  rapidly  revolving 
shaft  unguarded,  in  close  proximity  to 
where  workers  were  required  to  stand 
in  the  performance  of  their  work, 
where  he  was  familiar  with  the  situa- 
tion and  could  not  have  failed  to 
observe  the  danger  had  he  turned  his 
attention  to  it. 

Workmen's  compensation  —  constitu- 
tionality of  statute  authorizing 
extra  compensation  for  wilful  in- 
jury. 

7.  Where  the  schedule  of  compensa- 
tion provided  by  the  Workmen's  Com- 
pensation Act  covers  only  a  portion  of 
the  loss  caused  by  the  accident,  the 
legislature  may,  under  a  constitutional 
provision  authorizing  the  creation  of 
liability  on  the  part  of  employers  to 
compensate  their  employees  for  injury, 
confer  upon  the  industrial  accident 
commissi-on  authority  to  add  to  the 
amount  provided  by  the  schedule  in 
case  the  accident  is  caused  by  the 
wilful  misconduct  of  the  employer,  an 
amount  which  does  not  exceed  the  full 
loss  inflicted. 
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Application  for  a  writ  of  certiorari  to  review  an  award  of  the  In- 
dustrial Commission  to  claimant  in  a  proceeding  by  her  under  the  Work- 
men's Compensation  Act  to  recover  compensation  for  injuries  sustaizied 
while  in  the  employ  of  petitioner.  Award  affirmecL 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Edwaid  C  UarriBon,  Maor-    Callan  v.  Bull,  IIS  Gal.  593,  45  Fac. 


ice  E.  Harrison  and  Arthur  W.  Bolton, 

for  petitioner: 

Section  6  (b)  of  the  Compensation 
Act  is  unconstitutional. 

Carstens  v.  Pillsbury,  172  Cal.  572, 
158  Pac.  218;  Worswick  Street  Paving 
Co.  V.  Industrial  Acci.  Commission, 
181  Cal.  650,  185  Pac.  953;  Flickinger 
V.  Industrial  Acci.  Commission,  181 
Cal.  425,  184  Pac.  851;  Pacific  Gas  & 
E.  Co.  V.  Industrial  Acci.  Commission, 
180  Cal.  497,  181  Pac.  788,  19  N.  C. 
C.  A.  298;  Miller  &  Lux  v.  Industrial 
Acci.  Commission,  S2  Cal.  App.  260, 
162  Pac.  651;  Western  Indemnity  Co. 
V.  Pillsbury,  170  Cal.  686,  151  Pac. 
398,  10  N.  C.  C.  A.  1. 

There  was  no  proof  of  serious  and 
wilful  misconduct  on  the  part  of  an 
executive  or  managing  officer  of  the 
petitioner. 

Great  Western  Power  Co.  v.  Pills- 
bury, 170  Cal.  180,  149  Pac.  35,  9  N.  C. 
C.  A.  466;  Fidelity  &  D.  Co.  v.  In- 
dustrial Acci.  Commission,  171  Cal. 
728,  LJI.A.1916D,  903,  164  Pac.  834; 
Hyman  Bros.  Co.  v.  Industrial  Acci. 
Commission,  180  Cal.  423,  181  Pac. 
784;  Johnson  v.  Marshall  Sons  &  Co. 
[1906]  A.  C.  409,  76  L.  J.  K.  B.  N.  S. 
868,  94  L.  T.  N.  S.  828,  22  Times  L.  R. 
666,  5  Ann.  Cas.  630;  Beckles's  Case, 
230  Mass.  272.  119  N.  E.  663,  17  N.  C. 
C.  A.  434;  Riley's  Case,  227  Mass.  55, 
116  N.  E.  259;  Burn's  Case,  218  Mass. 
8, 105  N.  E.  601,  Ann.  Cas.  1916A,  787, 

5  N.  C.  C.  A.  635;  Burke  v.  Chandler 
Shipbuilding  Co.  5  I.  A.  C.  Dec.  237; 
Butt  V.  Hampton  Co.  5  I.  A.  C.  Dec. 
159;  Lucky  v.  Hammond  Lumber  Co. 

6  Industrial  Acci.  Com.  Dec.  3 ;  Nichol- 
son V.  S.  F.  O.  T.  R.  Co.  6  Industrial 
Acci.  Com.  Dec.  10. 

Messrs.  A.  E.  Grander  and  Warren 
H.  Pillsbury,  for  respondent  com- 
mission : 

The  finding  of  the  commission  that 
the  injury  was  caused  by  serious  and 
wilful  misconduct  on  the  part  of  tiie 
employer  is  sustained  by  the  evidence. 

Great  Western  Power  Co.  v.  Pills- 
bury, 170  Cal.  180, 149  Pac.  S6,  9  N.  C. 
C.  A.  466;  Fidelifar  &  D.  Co.  v.  Indus- 
trial Acci.  Commission,  171  Cal.  728, 
URJL  1916D,  903,  164  Pac.  834; 


1017;  Leishman  v.  Union  Iron  Works, 
148  Cal.  274,  3  L.R.A.(N.S.)  500,  113 
Am.  St.  Rep.  243,  83  Pac.  30;  Tedford 
V.  Los  Angeles  Electric  Co.  134  Cal. 
76,  64  L.R.A.  85,  66  Pac.  76;  Shea  v. 
Pacific  Power  Co.  145  Cal.  680,  79  Pac 
373;  Wall  v.  Marshutz,  138  Cal.  622, 
71  Pac.  692;  Fogarty  v.  Southern  P. 
Co.  151  Cal.  795,  91  Pac.  650;  Kimbol 
V.  Industrial  Acci.  Commission,  17S 
Cal.  351,  L.R.A.1917B,  695,  160  Fac 
160,  Ann.  Cas.  1917E.  312. 

Section  6  (b)  of  the  Workmen's 
Compensation  Act  is  constitutional. 

Brenner  v.  Heruben,  170  Wis.  565, 
176  N.  W.  228;  United  States  Fidelity 
&  G.  Co.  V.  Wickline,  108  Neb.  21,  6 
AX.R.  1267,  170  N.  W.  193,  18  N.  C. 
C.  A.  664;  Fassig  v.  State,  96  Ohio  St 
232,  116  N.  E.  104,  IS  N.  C.  C.  A.  845; 
Western  Metal  Supply  Co.  v.  Pillsbunr, 
172  CaL  407,  166  Pac.  491,  Ann.  Cas. 
1917E,  390;  Carstens  v.  Pillsbury,  172 
Cal.  572,  168  Pac.  218;  Western 
Indemnity  Co.  v.  Pillsbury,  170  CaL 
686,  151  Pac.  398,  10  N.  C.  C.  A.  1; 
Hawkins  v.  Bleakly,  243  U.  S.  210,  61 
L.  ed.  678,  37  Sup.  Gt.  Rep.  265,  Ann. 
Cas.  1917D,  637,  18  N.  C.  G.  A.  959. 

Lawlor,  J.,  delivered  the  ojHnion 
of  the  court: 

This  cause  is  before  us  on  a  writ 
of  certiorari  issued  upon  ^e  appli- 
cation of  petitioner,  E.  Clemens 
Horfit  Company,  a  corporation,  to 
review  an  award  made  on  October 
24,  1919,  by  tiie  respondent  indus- 
triial  accident  commission  in  favor  of 
respondent  Mrs.  La  Verne  Hamilton 
as  compensation  for  injuries  sus- 
tained by  her  on  June  7, 1919,  while 
in  petitioner's  employ.  The  sum  of 
$8.89,  payable  weeldy  in  advance, 
was  awarded  to  her  aG:ainst  the 
Ocean  Accident  &  Guarantee  Cor- 
poration, petitioner's  insurance  car- 
rier, as  "a  temporary  total  disabil- 
ity indemnity,"  and  one  half  of  that 
sum,  $4.45,  also  payable  weekly  in 
advance,  was  awarded  her  agdnst 
petitioner  aa  additional  compensa- 
tion by  reason  of  the  fact,  as  found 
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by  the  commission,  that  her  Injuries 
were  occasioned  by  petitioner's 
"serious  and  wilful  misconduct." 

The  said  insurance  earner  is  not 
a  party  to  this  proceeding,  and  the 
only  question  presented  is  as  to  the 
validity  of  the  award  ot  additional 
compensation  against  the  petition- 
er. The  latter's  contentions  are: 
(1)  That  §  6(b)  of  the  Workmen's 
Compensation  Act  (Stat.  1917,  p. 
834)  is  unconstitutional;  and  (2) 
"that  even  if  this  section  were  valid, 
there  is  no  evidence  of  'serious  and 
wilful  misconduct  ...  on  the 
part  of  an  executive  or  managing 
oflScer*  of  the  petitioner  corpora- 
tion, and  that  therefore  the  commis- 
sion was  without  jurisdiction  to 
make  the  award." 

At  the  date  of  the  accident  Mrs. 
Hamilton  was  employed  in  petition- 
er's vegetable  drying  plant  near 
Wheatl^d,  Yuba  county,  which  had 
been  built  about  three  months  be- 
fore. E.  (Clemens  Horst  was  peti- 
tioner's president  and  general  man- 
ager, (jeorge  E.  Miller  was  gener- 
al superintendent  of  petitioner's 
ranches.    It  appears  that  he  was 
not  a  director  or  stockholder  of  pe- 
titioner.  T.  L.  Conrad  was  supers 
intendent  of  the  plant  at  Wheat- 
land, and  was  neither  a  director  nor 
a  stockholder  of  petitioner.  When 
Mrs.  Hamilton  was  injured  she  was 
working  on  a  small  platform  raised 
about  2  feet  from  the  floor  of  the 
plant  It  was  her  duty  to  watch  a 
conveyer  belt  wliich  passed  in  front 
of  h^,  and  upon  which  potatoes 
were  being  cazried  from  a  peeling 
machine  to  a  "sHcer"  about  2  feet 
to  her  left,  and  to  pick  out  and  pare 
those  potatoes  which  had  not  been 
properly  treated  by  the  peeling  ma- 
chine.   Directly  over,  and  parallel 
to  the  conveyer  belt,  and  about  5^ 
feet  above  tlie  platform  on  which 
she  was  standing,  was  a  rapidly  re- 
volving shaft  which  operated  the 
various  machines  in  the  plant.  This 
shaft  was  protected  by  a  board  on 
the  side  nearest  the  employee,  but 
was  anprotected  below.   The  acci- 
d^it  occurred  under  these  circum- 
stances :   About  8  P.  H.  the  mouth 
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of  the  "sUcer"  at  Mrs.  Hamilton's 

left  became  clogged.  Leaning  over 
the  belt  and  under  the  shaft,  she 
reached  out  to  clear  the  potatoes 
away  from  the  "slicer."  In  this 
position  her  hair  was  caught  by  the 
shaft  and  pulled  fropi  her  hesid,  so 
that  she  was  completely  scalped.  It 
is  admitted  by  petitioner  that  "the 
accident  happened  in  the  course  of 
her  employment,  and  no  question  is 
made  of  her  right  to  recover  com- 
pensation." 

1.  We  shall  first  consider  peti- 
tioner's claim  that  the  finding  that 
the  injury  was  caused  by  the' em- 
ployer's serious  and  wilful  miscon- 
duct is  not  supported  by  the  evi- 
dence. Section  6(b)  of  the  Work- 
men's (jompensation  Act  (Stat. 
1917,  p.  834;  Deering's  General 
Laws,  Consol.  Supp.  1917-1919,  Act 
2148c,  p.  1392),  as  it  stood  at  the 
time  of  the  accident,  read  in  part: 
"Where  the  employee  is  injured  by 
reason  of  .  .  .  serious  and  wilftu 
misconduct  ...  on  the  part  of 
an  executive  or  managing  oflicer 
[of  a  corporation],  the 
amount  of  compensation  otherwise 
recoverable  for  injury  or  death,  as 
hereinafter  provided,  shall  be  in- 
creased one  half:  .  .  .  Provided, 
however,  that  said  increase  of 
award  shall  in  no  event  exceed 
twenty-five  hundred  dollars." 

The  commission  has  found  on  this 
point : 

"  (8)  That  at  the  time  of  said  in- 
jury, the  employer  was  a  corpora- 
tion. That  the  employer  by  its  ex- 
ecutive and  managing  officers  con- 
structed said  plant  and  placed 
therein  the  transmission  shafting 
upon  which  applicant  was  injurfed, 
parallel  to  and  directly  over  the  belt 
upon  which  applicant  worked,  at  a 
height  on  a  level  with  her  eyes  and 
without  any  guard  or  protection  on 
the  under  side  thereof.  That  appli- 
cant's work  required  her  to  bend 
forward  with  her  head  beneath  said 
shafting,  and  it  was  necessary  for 
her  to  stoop  to  do  so.  That  her  hair 
was  thereby  brought  into  close 
proximity  to  the  unguarded  portion 
of  said  shafting,  which  was  at  all 
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times  revolving  rapidly.  That  said 
shafting  was,  at  all  times  herein 
mentioned,  maintained  in  said  con- 
dition by  said  employer  through  its 
executive  and  managing  officers 
and  by  said  Miller  and  Conrad. 
That  said  construction  and  main- 
tenance were,  and  each  of  them 
was,  a  direct  and  open  violation  of 
the  provisions  of  §§  33,  34,  S6,  and 
36  of  the  Workmen's  Compensation, 
Insurance,  and  Safety  Act  of  1917, 
That  the  duty  owed  by  said  employ- 
er and  its  executive  and  managing 
officers  to  employees,  under  the  said 
provisions,  cannot  be  delegated  by 
them,  or  any  of  them,  so  as  to  free 
them,  or  any  of  them,  from  respon- 
sibility for  the  violation  of  said 
duty,  and  under  the  ruling  in  the 
case  of  Fidelity  &  D.  Co.  v.  Indus- 
trial Acci.  Commission,  171  Cal. 
728,  L.R.A.1916D,  903,  154  Pac. 
834,  constituted  serious  and  wilful 
misconduct  on  the  part  of  said  em- 
ployer. That  said  serious  and  wil- 
ful misconduct  was  the  proximate 
cause  of  said  injury. 

"That  said  construction  and 
maintenance  were  further  in  viola- 
tion of  Gener^  Safety  Order  No. 
6(a)  of  the  Industrial  Accident 
Commission,  then  in  full  force  and 
effect,  which  provides  that: 
.  .  All  transmission  shafting, 
either  horizontal  or  vertical,  in 
workrooms  .  .  >  and  located 
within  7  feet  of  the  floor  or  plat- 
form, must  be  guarded.' 

"Tiiat  said  violation  of  said 
safety  order  constituted  serious  and 
wilful  misconduct  on  the  part  of 
the  executive  and  managing  officers 
of  said  corporation,  and  of  said  cor- 
poration, and  was  the  proximate 
cause  of  said  injury. 

"That  therefore  applicant  is  en- 
titled to  have  her  compensation  for 
said  injury  increased  one  half  un- 
der §  6(b)  of  said  act,  said  increase 
to  be  paid  by  said  employer,  and  not 
by  said  insurance  carrier." 

The  question,  then,  is:  Does  the 
evidence  sustain  this  finding? 

Mrs.  Hamilton  testified  that  she 
had  been  engaged  in  this  particular 
work  for  ten  days  prior  to  the  acci- 
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dent;  that  on  the  day  in  question 
two  foremen  had  told  her  "to  watdi 
to  see  that  it  [the  belt]  didn't  stop 
up  at  the  end,"  where  it  dumped  the 
potatoes  into  the  "slicer;"  that  she 
could  not  reach  that  end  of  the  belt 
without  stooping  under  the  shaft; 
that  when  she  commenced  to  work 
at  this  plant  she  had  be^  told  "the 
general  nature  of  tlie  work,  but  not 
just  what  I  was  to  do ;"  that  she  had 
not  seen  any  signs  on  the  premises 
warning  employees  against  ap- 
proaching the  machinery;  and  that 
she  had  not  "tried  to  take  potatoes 
out  of  the  slicer"  except  on  the  occa- 
sion when  she  was  injured. 

Mrs.  Daisy  Cope  testified  that  she 
had  been  working  on  the  same  belt 
as  Mrs.  Hamilton;  that  the  revolv- 
ing shaft  which  caused  the  letter's 
injuries  was  "right  over  the  belt" 
on  a  level  with  her  eyes ;  that  no  one 
had  called  her  attention  to  any  dan- 
ger signs  in  the  plant,  and  that  she 
had  seen  none;  that  prior  to  the  ac- 
cident she  herself  had  felt  the  ana- 
tion  from  the  revolving  shaft  tag- 
ging at  her  hair,  but  had  not  spoken 
about  it  to  her  fellow  employees; 
that  she  had  not  been  warned  "to 
look  out  for  the  shaft;"  that  "the 
shaft  is  right  over  the  belt,  and  if 
you  are  not  careful  you  would  raise 
up  under  it;"  that  the  board  pro- 
tecting the  shaft  on  the  side  nearest 
her  was  "right  even"  with  her  head ; 
that  there  was  sufficient  distance  be- 
tween the  shaft  and  the  belt  at  the 
point  where  the  witness  worked  so 
that  her  hair  would  not  become  en- 
tangled in  the  shaft  unless  she 
leaned  over  the  belt,  but  that  the 
belt  ran  "upward"  as  it  approached 
Mrs.  Hamilton's  position,  "and  it 
was  closer  to  the  shaft  there,  than  it 
was  where  X  was." 

Mrs.  A.  M.  Parker  stated  that  at 
the  time  the  applicant  was  injured 
she  was  "forelady,  overseeingr  tho 
work;"  that  she  had  not  instructed 
Mrs.  Hanoilton  "to  be  careful  about 
the  machinery  in  any  way;"  that 
she  did  not  remember  seeins:  any 
warning  signs  in  the  plant;  that  the 
"slicer"  frequently  became  dodged; 
that  she  did  not  know  whose  duty  it 
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m  to  clear  the  machine  in  such 
cases,  but  that  the  "day  boss"  had 
told  Bfrs.  Hamilton  to  do  so ;  that  in 
order  to  do  so  she  would  have  to 
lean  over  the  belt  so  that  her  head 
"came  right  under  the  shaft;"  that 
within  a  few  days  after  this  acci- 
dent the  shaft  was  boxed  in;  that 
she  (the  witness)  had  a  pole  which 
she  often  used  to  dear  potatoes 
from  the  "slicer,"  but  that  this  was 
not  generally  known  among  the  em- 
ployees, and  that  "the  most  of  the 
time  I  used  it  was  after  she  got 
hurt;"  and  that  the  pole  was  not  lo- 
cated so  that  Mrs.  Hamilton  could 
use  it.  When  recalled  by  petitioner, 
she  admitted  that  no  instructions 
had  been  given  to  anyone  except  to 
the  applicant  to  clear  the  "slicer," 
and  stated  that  she  herself  had  not 
been  told  to  do  it  until  after  Mrs. 
Hamilton  was  injured,  but  that 
during  the  ten  days  prior  to  the  ac- 
cident she  frequently  used  the  pole 
to  keep  tke  mouth  of  the  machine 
clear. 

Mrs.  Marion  Sherman,  who  was 
working  about  5  feet  from  Mrs. 
Bamilton  when  the  latter  was  hurt, 
testified  that  she  had  not  been  in- 
structed as  to  whose  duty  it  was  to 
keep  the  "slicer"  clear,  but  that 
''anyone  who  was  working  on  that 
end  of  the  belt,  right  there,  they  was 
to  keep  the  potatoes  moving;"  that 
she,  too,  had  noticed  the  effect  of 
the  shaft  on  her  hair  when  she  stood 
erect;  that  the  shaft  was  about  2^ 
feet  above  the  belt;  and  that  anyone 
working  in  front  of  the  belt  would 
naturally  stoop  under  the  shaft  in 
order  to  reach  the  mouth  of  the 
"slicer." 

T.  L.  Conrad,  testifying  for  peti- 
tioner, stated  that  he  was  "fairly 
familiar"  with  conditions  at  the 
plant;  that  the  distance  between  the 
shaft  and  the  platform  on  which 
Mrs.  Hamilton  was  working  was 
about  5i  feet;  that  after  the  acci- 
dent the  shafting  was  boxed  in  at 
his  direction;  that  one  Boyd  was 
the  night  foreman  at  the  plant  un- 
der him;  that  the  "slicer"  occa-> 
sionally  became  clog^d ;  that  it  was 
Mrs.  Parker's  duly  to  keep  it  clear, 
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and  not  the  duty  of  an  employee  sta- 
tioned where  Mrs.  Hamilton  was; 
that  he  did  not  know  whether  or  not 
his  foremen,  who  were  "supposed 
to  instruct  these  employees  when 
they  went  to  work  about  their 
duties,"  had  given  these  or  other  in- 
structions ;  that  "we  had  signs  up  in 
regard  to  the  safety  of  the  machin- 
ery;*' that,  so  far  as  he  knew, 
Horst  himself  had  no  knowledge  of 
the  dangerous  position  of  the  shaft; 
that  the  surface  of  the  shafting  was 
smooth;  that  he  had  never  seen 
"any  woman,  working  in  the  same 
position  Mrs.  Hamilton  was,  clean- 
ing the  slicer;"  that  "she  had  no 
business  there,"  clearing  the  mouth 
of  the  machine;  and  that  a  woman 
working  "below"  Mrs.  Hamilton  on 
another  belt  had  been  instructed  by 
him,  and  by  the  foreman,  to  keep 
the  "slicer"  from  becoming  clogged. 
On  cross-examination  he  stated  that 
prior  to  the  accident  he  had  fre- 
quently noticed  the  position  of  the 
shaft;  that  he  had  been  on  the 
platform  where  Mrs.  Hamilton 
worked,  and  had  seen  that  the  shaft 
was  "open  underneath  and  on  the 
back,"  although  there  were  two 
boards  "in  front;"  that  he  had 
never  called  the  attention  of  Horst 
or  Miller  to  the  position  of  the 
shaft;  that  he  had  never  told  any 
other  foreman  "to  cover  it  up  or 
box  it  in;"  that  he  thought  Horst 
was  in  the  East,  and  had  not  been  in 
the  plant  before  the  accident;  and 
that  he  himself  had  considered  the 
plant  "as  ready  to  run  and  abso- 
lutely safe." 

George  B.  Miller,  also  a  witness 
for  petitioner,  testified  that  he  had 
inspected  the  Wheatland  plant 
"simply,  in  a  general  way,  by  going 
through  it  and  seeing  it  in  opera- 
tion. The  instruction  to  the  build- 
ers at  the  time  it  was  built  was  to 
house  in  everything  they  considered 
dangerous.  ...  I  know  that  we 
didn't  consider  it  was  necessary  to 
inclose  shafts  where  the  shaft  was 
over  the  belt,  so  that  one  would 
have  no  business  to  be  in  there.  Of 
course,  there  are  dangerous  places 
in  any  plant  or  any  machine  when 
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you  get  in  that  dangerous  position, 
but  we  didn't  consider  it  was  neces- 
sary to  put  boards  underneath  ttie 
shaft  where  the  shaft  was  back  of 
or  over  the  conveyer."  He  further 
testified  that  the  plant  had  not  been 
built  from  plans  or  specifications, 
but  from  general  instructions;  that 
he  had  never  made  a  special  survey 
of  the  plant;  that  he  frequently 
visited  the  various  ranches  under 
his  supervision,  and  **had  them 
make  changes  wherever  I  thought 
they  were  necessary that  he  had 
seen  the  revolving  shaft,  but  had 
not  noticed  there  was  no  guard  un- 
derneath it;  and  that  "the  handling 
of  the  plant  and  operation  of  it" 
were  left  to  Conrad. 

Horst  testified  that  he  had  given 
Miller  instructions  "to  look  out  for 
the  safety"  of  the  employees ;  that 
no  report  had  been  made  to  him  as 
to  any  dangerous  conditions  in  this 
plant;  that  he  knew  practically 
nothing  of  the  exact  condition  of  the 
works  other  than  as  he  was  advised 
by  Miller  and  Conrad ;  that  prior  to 
the  injury  his  attention  had  not 
been  called  to  this  shafting,  al- 
though on  many  occasions  be  had 
been  through  the  plant  "in  a  casual 
way;"  and  that  his  custom  was  to 
give  Miller  "general  instructions," 
and  "leave  it  up  to  his  judgment  to 
see  that  the  work  is  carried  out." 
As  to  Miller's  powers  as  superin- 
tendent, he  stated,  "He  has  got  no 
authority  except  what  authority  I 
gave  him." 

Miss  Viva  Jessup,  who  worked 
next  to  Mrs.  Hamilton,  stated  that 
she  had  not  known  of  any  instruc- 
tions being  given  to  anyone  as  to  the 
cleaning  of  the  "slicer;"  that  she 
did  not  remember  seeing  any 
"safety  signs"  in  the  building;  and 
that  she  had  never  heard  anyone  say 
that  the  shaft  was  in  a  dangerous 
position. 

Subdivision  (2)  (c)  of  §  1  of  the 
English  Workmen's  Compensation 
Act  of  1906  (Stat.  6  Edw.  VII.  chap. 
58)  provided  that  if  the  injury  to 
an  employee  "is  attributable  to  the 
serious  and  wilful  misconduct  of 
that  workman,  any  compensation 


.  .  .  shall,  unless  the  injury  re- 
sults in  deatii  or  serious  and  per- 
manent disablement,  be  disal- 
lowed." In  discussing  what  is 
meant  by  "serious  and  wilful  mis- 
conduct," Bevan,  in  his  Workmen's 
Compensation,  page  394,  considers 
separately  the  terms  "serious"  uid 
"wilful,"  and  we  tiiink  our  consid- 
eration of  the  evidence  may  prop- 
erly be  thus  divided. 

The  ilrst  question  presented  is> 
then.  Was  the  commission  justified 
in  finding  that  the  petitioner  was 
guilty  of  "serious  misconduct"? 
There  is  no  statutory  definition  of 
this  term.  In  this  connection  we 
may  again  quote  from  Bevan,  page 
401:  "To  constitute  'serious  mis- 
conduct/ then,  it  is  probable  that 
the  legislature  intended  to  signify 
conduct  that  an  average  workman, 
in  being  guilty  of,  either  would 
know,  or  ought  to  know,  if  he 
turned  his  mind  to  consider  the 
matter,  to  be  conduct  likely  to 
jeopardize  his  own  and  his  fellow 
workmen's  safety." 

In  our  opinion  the  serious  mis- 
conduct of  an  employer  under  our 
statute  may  be  similarbr  defined. 
There  should  be  no  difference  in 
principle  between  the  degree  of  care 
requii^  of  an  employer  and  that 
exacted  from  an  employee.  "Seri- 
ous misconduct"  of  an  employer 
must  tiierefore  be  taken  to  mean 
conduct  which  the  D«a»i*i»»- 
employer       either  mwtamm 
knew,  or  ought  to 
have  known,  if  he  had  turned  his 
mind  to  the  matter,  to  be  conduct 
likely  to  jeopardize  tiie  safety  of  fais 
employees.   It  seems  clear  tiiat,  ac- 
cording to  this  test,  the  commission 
was    amply  war- 
ranted  in   finding  SSSSrSSt.*. 
that    the    mainte-  JJJJJJ, 
nance  of  the  im-  MimtaiMiZv 
properly  protected  5255?'*"* 
shafting,  immedi- 
ately over,  and  in  close  proximity  to, 
the  conveyer  belt,  was  such  serious 
misconduct.   Mrs.  Hamilton's  testi- 
mony that  she  had  been  instructed 
to  keep  the  belt  and  the  "slicer^ 
clear  is  nnoontroyerted,  and  it 
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plainly  appears  from  the  testimony 
of  the  other  employees  that,  in  order 
to  do  so,  it  was  natural  that  she 
should  lean  over  the  belt,  the^by 
bringing  her  head  in  dangerous 
proximity  to  the  revolving  shaft. 
Hrs.  Sherman  testified  that  it  was 
fte  castom  in  the  plant  for  the  em- 
ployee who  worked  in  Hrs.  Hamil- 
ton's position  to  "keep  the  potatoes 
moving,"  and  she  and  Mrs.  Cope 
stated  that  they  had  frequently  felt 
the  suction  of  the  revolving  shaft 
tugging  at  their  hair.    From  the 
evidence  which  we  have  summa- 
lized  we  cannot  hold  that  the  com- 
mission was  not  justified  in  finding 
tiiat  the  place  at  which  the  employee 
was  required  to  work  was  unsafe. 
Under  the  evidence  the  finding  of 
imons  misconduct  implies  that  the 
conditions  of  the  employment  were 
patently  unsafe.    If  this  be  true, 
we  know  of  no  rule  under  which  pe- 
titioner may  claim  that,  passing  for 
the  time  being  the  question  of  the 
penalty,  it  is  not  primarily  liable  for 
resulting  injuries.  It  is  so  well  set- 
tled as  to  require  no  citation  of  au- 
thority that  petitioner  was  charged 
with  the  duty  of  maintaining  a  safe 
place  for  its  employees  to  work,  and 
we  do  not  think  it  can  be  said  the 
evidence  is  insufficient  to  establish 
^ferions  misconduct,  in  that  petition- 
er's ofiicers  knew,  or  ought  to  have 
known,  if  they  had  turned  their 
minds  to  consider  the  matter,  of  the 
conditions  under  which  Mrs.  Hamil- 
ton was  required  to  work. 

Next,  as  to  whether  such  serious 
misconduct  was  "wilful."  It  has  fre- 
quently been  said  that  wilful  mis- 
conduct involves  the  knowledge  of 
the  person  that  the  thing  which  he 
is  doing  is  wrong.  Lewis  v.  Great 
Western  R.  Co.  L.  R.  3  Q.  B.  Div. 
195,  47  L.  J.  Q.  B.  N.  S.  131.  37  L. 
T.  N.  S.  774,  26  Week,  Rep.  255; 
Bnms's  Case,  218  Mass.  8, 105  N.  E. 
601,  Ann.  Cas.  1916A,  787.  5  N.  C. 
C.  A.  635;  Riley's  Case,  227  Mass. 
56,  116  N.  E.  259;  Beckles's  Case, 
230  Mass.  272,  119  N.  E.  653,  17 
y.  C.  C.  A.  434.  Conceding  that 
knowledge  is  required,  it  seems  to 
08  that,  in  order  to  prove  the  requi- 
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site  knowledge,  it  is  not  necessary 
for  the  evidence  to  show  positively 
that  the  person  was  notified  of  the 
unsafe  condition  of  his  premises, 
but  that  it  is  sufiicient  if  it  appears 
that  the  circum- 
stances surround-  i'^fSUu"*^ 
ing  the  act  of  com- 
mission or  omission  are  snch  as 
"evinced  a  reckless  disregard  for 
the  safety  of  others,  and  a  willing- 
ness to  infiict  the  injury  complained 
of."  Louisville,  N.  A.  &  C.  R.  Co.  v. 
Bryan.  107  Ind.  51,  7  N.  E.  807. 
See  also,  Pittsburgh,  C.  C.  &  St.  L. 
R.  Co.  V.  Judd,  10  Ind.  App.  213,  37 
N.  E.  775.  According  to  the  find- 
ings, the  failure  to  guard  the  shaft- 
ing was  in  direct  violation  of  a  gen- 
eral safety  order  of  the  commission. 
It  is  not  contended  that  the  making 
of  this  regulation  was  not  within 
the  power  of  the  commission,  and, 
by  §§  48  and  49  of  the  Workmen's 
Compensation  Act,  such  orders  "are 
conclusively  presumed  to  be  reason- 
able and  lawful."  In  the  face  of  the 
evidence  it  cannot  be  held  that  the 
finding  that  petitioner  was  guilty  of 
serious  and  wilful  misconduct  in 
mainteining  the  unguarded  shaft- 
ing is  without  support. 

It  only  remains  to  consider  in  this 
connection  whetlier  such  miscon- 
duct was  that  "of  an  eicecutlve  or 
managing  officer"  of  petitioner.  It 
is  to  be  noted  that  §  12,  subdivision 
(b),  of  the  Act  of  1913  (Stat.  1913. 
p.  283),  specified  that  the  wilful 
misconduct  of  a  corporate  employer 
which  should  entitle  an  injured  em- 
ployee, at  his  option,  either  to  claim 
compensation  under  the  act  or  to 
sue  at  law  for  damages,  must  be 
that  of  an  elective  officer.  This  pro< 
vision  was  repealed  by  the  Act  of 
1917,  supra,  and  under  the  corres- 
ponding section  of  that  statute — the 
section  here  under  consideration — 
the  wilful  misconduct  which  entitles 
the  injured  employee  to  additi<mal 
compensation  is  that  of  an  execu- 
tive or  managing  officer  of  a  cor- 
poration. It  is  significant  that  in 
this  section  it  is  not  prescribed  that 
such  misconduct  be  Uiat  of  an  elec- 
tive officer,  and  it  is  to  be  deemed 
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that  in  enacting  the  Act  of  1917  the 
•legislature  was  fully  advised  of  the 
changes  being  made  in  the  language 
of  the  corresponding  provisions  of 
the  Act  of  1913.  Under  the  prior 
statute  an  injured  employee,  in  or- 
der to  recover  for  the  wilful  mis- 
conduct of  his  corporate  employer, 
was  required  to  bring  home  such 
misconduct  to  an  elective  officer. 
Under  tiie  1917  statute,  however, 
the  legislature  has  seen  fit  to  re- 
quire ^at  a  corporation  shall  be  lia- 
ble for  the  wilful  misconduct  of  an 
executive  or  managing  officer,  and 
has  not  specified  that  the  officer 
shall  be  an  elective  one.  It  seems 
clear,  therefore,  that  the  legislature 
by  this  section  did  not  use  "officer" 
in  its  technical,  legal  sense  as  one 
who  has  been  elected,  or  whose 
office  is  provided  for  by  the  articles 
of  incorporation,  or  the  by-laws, 
but  that  by  an  "executive  or  manag- 
ing officer"  was  meant  a  person  in 

the  corporations 
7:^cutiY*  Dv  employ,  either 
rmcerf*         elected     or  ap- 

pointed,  who  is  in- 
vested with  the  general  conduct  and 
control  at  a  particular  place  of  the 
business  of  a  corporation. 

Applying  this  reasoning  to  the 
facts  herein,  it  is  plain  that  Conrad 
was  a  managing  officer  of  the  peti- 
—peri»te-*e«t  t^ner,  for  whose 

UN  mdaaslBV         WllfuI  miSCOndUCt 

the  company  is 
responsible.  The  by-laws  were  not 
introduced  in  evidence,  and  it  can- 
not be  determined  from  the  record 
whether  Conrad  was  elected  or  ap- 
pointed as  manager  of  the  Wheat- 
land plant.  But,  as  has  been  shown. 
Miller  testified  that  the  operation 
of  the  Wheatland  plant  was  entirely 
intrusted  to  Conrad.  According  to 
the  testimony  of  Conrad  himself,  he 
knew  of  the  position  of  the  shafting, 
and  had  been  on  the  platform 
where  the  injury  was  received;  that 
he  observed  it  was  "open  under- 
neath and  on  the  back that  he  nei- 
ther remedied  the  conditions  nor  re- 
ported them  to  his  superiors;  that 
immediately  after  the  accident  the 
shafting  was  boxed  in  at  his  direc- 


ti(m;  and  that,  as  superintendent, 
he  was  fairly  familiar  with  condi- 
tions in  the  plant.  It  is  not  neces- 
saftr,  in  order  to  support  the  find- 
ing, that  there  be  direct  evidence 
that  Conrad  knew  of  the  dangerous 
condition  of  the  premises  and  in- 
tentionally failed  to  remedy  it;  it  is 
sufficient  if  the  existence  of  either 
his  knowledge  or  intention,  or  both, 
may  be  inferred.  The  commission 
may  have  decided  that  Conrad  could 
not  have  failed  to  observe  that  an 
operator  tending  the  belt  was  in 
pmlous  proximi^  to  the  unguarded 
shafting.  From  all  the  evidence  we 
cannot  say  the  commission  may  not 
have  inferred  that  he  must  have 
known  of  the  dangerous  conditions 
of  the  employment.  If  he  did,  as 
matter  of  law,  he  would  be  guilty  of 
wilful  misccmduct  if  be  failed  to 
take  proper  precau- 
tions to  remove  the  ""'^it 
danger.  It  may  be  me«ii«ewM  witk 
observed  that,  if  S^m«?  «kmit. 
Conrad's  testimony 
as  to  whether  he  Imew  of  the  situa- 
tion is  to  be  accepted,  the  conclusion 
is  inevitable  that  petitioner,  in  the 
operation  of  the  plant,  failed  to 
place  responsibility  for  the  working 
conditions  upon  anyone.  In  any 
event,  we  are  not  prepared  to  hold 
that  the  superintendent  of  the  plant 
is  not  to  be  charged  with  knowledge 
of  conditions  which  are  in  gross  vio- 
lation of  prescribed  safety  regula- 
tions, or  that  under  the  evidence  he 
is  not  "an  executive  or  managing 
officer,"  within  the  meaning  of  the 
statute. 

And  it  is  only  necessary  to  refer 
to  the  testimony  of  the  various  eat- 
ployees  that  the  unguarded  shafting 
was  on  a  level  with  Mrs.  Hamilton's 
eyes,  that  several  of  the  employees 
themselves  had  felt  the  suction  from 
the  shaft,  that  Mrs.  Hamilton  had 
been  instructed  to  clean  the  "slicer," 
and  that  in  so  doing  it  was  to  be  ex- 
pected she  would  lean  over  the  belt 
and  under  the  shaft,  in  order  to  jos- 
tify  the  conclusion  of  the  commis- 
sion that  her  injuries  were  due  to 
the  dangerous  conditions  under 
which  she  was  required  to  work.  It 
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mnat  be  hdd,  therefore,  that  the  evi- 
dence is  sufficient  to  sustain  the 
finding  that  the  accident  was  the  re- 
sult of  the  "serious  and  wilful  mis- 
conduct of  an  executive  or  manag- 
ing officer"  of  petitioner. 

2.  We  now  turn  to  consider  peti- 
tioner's claim  that  §  6(b)  is  uncon- 
stitutional. The  Constitution,  as  it 
stood  at  the  time  t^e  legishition  in 
fone  on  June  7,  1919,  was  enacted, 
empowered  the  legislature  to  create 
a  liability  on  tiie  part  of  employers 
**to  compensate  their  employees" 
for  any  injury  received  in  the 
course  of  their  emplosrment,  "irre- 
spective of  the  fault  of  either 
party."  Art  20,  §  21.   This  lan- 
guage does  not  authorize  the  crea- 
tion of  a  liability  for  anything  more 
than  compensation.    If  the  50  per 
cent  to  be  added  in  cases  where  the 
injury  is  caused  by  the  wilful  mis- 
conduct of  the  employer  is  given  as 
a  penalty  on  the  employer  for  such 
misconduct,  and  not  as  compensa- 
tion to  the  employee  for  his  injuiy, 
the  provision  is  not  within  the 
power  given  to  the  legislature  by 
said  section,  and  if  it  has  no  other 
sanction,  it  is  beyond  fhe  legislative 
power  and  void. 

It  would  be  within  the  general 
power  of  the  legislature,  under  §  1, 
article  4,  to  provide  that,  in  any 
case  of  injury  to  an  employee  from 
wilful  misconduct  of  the  employer, 
the  amount  found  as  the  actual  dam- 
age sustained  by  the  employee 
should  be  increased  by  adding  50 
per  cent  thereto  as  a  penalty  for  the 
misconduct  and  by  way  of  exem- 
plary damages.  But  that  part  of 
the  award  would  not  be  given  as 
compensation,  and  the  jurisdiction 
to  enforce  the  liability  for-  the  ex- 
emplary damages  would  be  in  the 
ordinary  court  established  by  §  1, 
article  6  of  the  Constitution.  That 
section  vests  the  whole  judicial  pow- 
er of  the  state  in  the  courts,  there 
mentioned,  except  such  as  may  be 
placed  in  other  tribunals  by  the  sub- 
sequent constitutional  amendments 
providing  for  the  giving  of  special 
powers  of  a  judicial  nature  to  the 
railroad  commission  and  to  the  in- 


dustrial accident  commission.  Art. 
12,  §§  22,  23;  art^  20,  §  21.  Section 
21,  article  20,  does  not  authorize  the 
legislature  to  commit  to  the  acci- 
dent commission  the  enforcement  of 
any  liabilities  except  those  created 
by  it  against  employers  to  the  em- 
ployees for  compensation  for  inju- 
ries. Pacific  Coast  Casualty  Co.  v. 
PiUsbury,  171  Cal.  319, 163  Fac  24; 
Western  Metal  Supply  Co.  v.  Pills- 
bury,  172  Cal.  413,  156  Pac.  491, 
Ann.  Cas.  1917E,  390;  Carstens  v. 
Pillsbury,  172  Cal.  572,  158  Pac. 
218.  Hence,  it  does  not  authorize 
the  giving  of  jurisdiction  to  enforce 
a  liability  for  punitive  damages,  not 
given  as  compensation,  but  as  some- 
tiiing  over  and  above  compensation 
for  the  injury. 

But  the  provision  in  question  is 
founded  upon  a  different  theory.  It 
is  obvious  from  the  language  of  §§ 
6  and  9  of  the  Act  of  1917,  supra, 
and  from  the  act  as  a  whole,  that 
the  ordinary  schedule  of  compensa- 
tion there  established  was  not  con- 
sidered to  be  full  and  complete  com- 
pensation for  the  injuries  received. 
The  purpose  was  to  take  a  part  of 
the  burden  imposed  by  the  injury 
from  the  injured  employee,  and 
transfer  that  part  to  the  employer, 
to  be  ultimately  borne  by  the  com- 
munity in  general  as  an  addition  to 
the  cost  of  production.  In  Western 
Indemnity  Co.  v.  Pillsbury,  170  Cal. 
693,  151  Pac.  398,  10  N.  C.  C.  A.  1, 
three  of  the  justices  of  the  court,  in 
upholding  the  constitutionality  of 
the  act,  said,  with  regard  to  the 
compensation  allowed  to  employees 
in  addition  to  medical  and  surgical 
expenses,  that  the  indemnity  based 
upon  the  loss  of  earnings  "covers, 
not  the  whole,  but  only  a  part  or  a 
percentage  of  such  loss.  The  risk 
of  actual  injuries  is  thus  shared  by 
employer  and  employee."  The  opin- 
ion of  the  other  three  justices,  up- 
holding the  act  for  somewhat  differ- 
ent reasons,  confirms  the  foregoing 
statement.  All  presumptions  are  to 
be  indulged  in  favor  of  the  validity 
of  an  act  of  the  legislature.  It  is 
therefore  to  be  assumed  the  legisla- 
ture found  that  the  actual  injury  by 
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loBs  of  earnings  and  other  elements 
of  damage,  not  including  expenses 
for  costs  of  treatment  and  the  like* 
would  be  at  least  50  per  cent  more 
than  the  fixed  schedule  would  come 
to,  and  that  it  was  deemed  just,  if 
the  injury  was  caused  by  wilful  mis- 
conduct of  the  employer,  he  should 
be  made  to  pay  a  greater  proportion 
wopkmam'a  ^hc  burdcu,  and 

0OM»»nM«io»—  the  allowance  in 
^TVs*:St^  such  a  case  should 
increased  by 
Mti«n  for  wiifai  adding  50  per  cent 
thereto.  Thus  con- 
sidered, the  additional  allowance  is 


really  for  additional  compensatton 
in  the  strict  sense,  and  not  for  ex-< 
emplary  damages.  This  being  the 
case,  the  power  to  enforce  it  was 
properly  given  to  the  Commission 
under  the  provisions  of  §  21,  article 
20,  of  the  Constitution. 
The  award  is  affirmed. 

We  ooncor:  AngeDottl,  Ch.  J., 
Shaw,  J. ;  Olney,  J. ;  Wilbiuv  J.;  Lcb- 
non,  J.;  Sloane,  J. 

Petition  for  rehearing  denied  in 
banc,  November  18,  1^;  Angd- 
lotti,  Ch.  J.,  dissenting. 


ANNOTATION. 

Woricmai's  compemation:  nriow  and  wflfol  iiilsc«»clact  of  mafSofwt 
ranting  increawd  compcmaticm,  or  action  at  law. 


As  to  serious  and  wilful  miscon- 
duct of  employee  as  bar  to  compensa- 
tion, see  annotation  In  4  AJi.B.  116. 

Provisions  are  found  in  some  of  the 

workmen's  compensation  acts  which 
either  provide  for  increased  compensa- 
tion, or  give  an  employee  the  ris:ht  to 
maintain  an  action  at  law  in  case  of 
injury  caused  by  the  "misconduct^ 
of  the  employer,  characterized  the 
terms  "wilful,"  "serious  and  wilful," 
"gross  negligence,"  or  some  varia- 
tion thereof.  In  construing  such 
provisions  it  is  held  that  the  miscon- 
duct contemplated  means  something 
more  than  mere  negligence  or  care- 
lessness. McWeeny  v.  Standard  Boil- 
er &  Plate  Co.  (1914)  210  Fed.  507, 
4  N.  a  G.  A.  919,  affirmed  in  (1914) 
184  C.  C.  A.  169,  218  Fed.  861;  Helme 
V.  Great  Western  Mill.  Co.  (1919) 
—  CaL  App.  — ,  185  Pac.  510;  Schmidt 
V.  Pursell  (1920)  —  CaL  App.  — , 
190  Pac  846;  E.  CLEMENS  HOBST 
Go.  V.  Industrial  Acci.  Commission 
(reported  herewith)  ante,  611 ; 
Bnras'B  Case  (1914)  218  Mass.  8,  106 
N.  E.  601,  Ann.  Gas.  1916A,  787,  6  N. 
G.  C.  A.  635;  Rile/s  Case  (1917)  227 
Mass.  55, 116  N.  E.  259;  Beckles's  Case 
(1918)  230  Mass.  272,  119  N.  E.  668, 
17  N.  C.  G.  A.  434. 

In  Bums's  Case  (1914)  218  Blass.  8, 
106  N.  E.  601,  Ann.  Gas.  1916A,  787,  5 
N.  C.  C  A.  686,  which  was  apparently 


the  first  case  eonstruiuff  saeh  |»rOTl- 
sions,  it  was  held  that  the  findinff  of 
the  Industrie  accident  hoard  was  war- 
ranted that  the  injury  to  an  ranployee 
was  not  caused  by  the  ''serious  and 
wilful  misconduct"  of  the  employer  so 
as  to  carry  double  compensation.  The 
specific  evidence  involved  does  not  ap- 
pear. The  court  said,  with  reference 
to  the  meaning  of  the  provision  In 
question:  'Serious  and  wilful  mis- 
conduct is  much  more  than  mere  negli- 
gence, or  even  than  gross  or  culpable 
negligence.  It  involves  conduct  of  a 
quasi  criminal  nature,  the  intentional 
doing  of  something,  either  with  the 
knowledge  that  it  is  likely  to  result  in 
serious  injury,  or  with  a  wanton  and 
reckless  disregard  of  its  probable  con- 
sequences." 

And  upon  the  authority  of  the 
Burns  case  a  like  conclusion  was 
reached  in  Sciolo's  Case  (1920)  286 
Mass.  407.  128  N.  E.  666. 

And,  following  the  Bums  Case 
(Mass.)  supra,  in  Riley's  Case  (1917) 
227  Mass.  66, 116  N.  E.  259,  it  was  held 
that  the  negligence  of  an  employer  in 
furnishing  for  the  use  of  its  employees 
an  elevator  so  thoroughly  out  of  re- 
pair as  to  be  unsafe,  and  in  permitting 
the  use  of  such  elevator,  which  the 
superintendent  considered  was  in  a 
dangerous  condition,  did  not  rise  to 
the  degree  of  "serious  and  wilful  mis- 
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co&dnctf  by  the  employer,  or  of  any 
person  regularly  intrusted  with  and 
enrcising  the  power  of  superintend- 
tnce. 

Whether  the  employer  was  guilty  of 
'furious  and  wilful"  misconduct,  so  as 
to  warrant  an  award  of  double  com- 
pensation, is  ordinarily  a  question  of 
fact,  but,  where  all  the  evidence  is 
reported,  the  question  whether  it  is 
sufficient  to  warrant  such  conclusion 
is  one  of  law.  Riley's  Case  (Mass.) 
sapra. 

In  Bedcles's  Case  (Mass.)  supra,  it 
was  held  that  the  finding  of  the  acci- 
dent board  that  the  employer's  con- 
duct in  permitting  the  elevator,  on 
which  an  employee  was  killed,  to  be 
maintained  and  operated  in  the  con- 
dition in  which  it  was  'at  the  time  of 
I  the  accident,  was  not  "serious  and  wil- 
fur  was  not  unwarranted  as  a  matter 
of  law,  the  court  stating  that  the  find- 
in;  of  the  board  that  the  employer  was 
grossly  negligent  fell  short  of  a  find- 
ing that  he  was  guilty  of  "serious  and 
wilful"  misconduct. 

In  McWeeny  v.  Standard  Boiler  & 
Plate  Co.  (1914)  210  Fed.  607,  4  N.  C. 
C.  A.  919,  afllrmed  on  other  ground  in 
(1914)  184  C.  C.  A.  169,  218  Fed.  S61, 
where  the  Ohio  Workmen's  Compensa- 
tion Act  involved  provided  that,  if  an 
injury  resulted  from  a  wilful  act,  or 
from  the  violation  of  a  statute  or  ordi- 
nance enacted  for  the  protection  of  the 
life  or  safety  of  employees,  an  injured 
employee  could  take  the  benefits  under 
the  Workmen's  Compensation  Act,  or 
sae  in  an  action  of  law  to  recover  for 
his  injury,  it  was  held  that,  to  consti- 
tute the  conduct  of  the  'employer  or 
his  ofilcer  or  agent  a  "wilful  act."  it 
must  be  such  recklessness  as  to  evince 
an  utter  disregard  of  consequences 
which  might  and  probably  would  fol- 
low. 

The  reported  case  (E.  Clemens 
HoRST  Co,  V.  Industrial  Acct.  Com- 
mission, ante,  611)  holds  that  serious 
misconduct  of  an  employer,  which,  un- 
der the  Workmen's  Compensation  Act 
involved,  would  render  him  liable  for 
extra  compensation  to  an  injured  em- 
ployee, was  conduct  which  the  employ- 
er el^er  knew,  or  ought  to  have 
known  if  he  had  turned  his  mind  to 


the  matter,  to  be  conduct  likely  to 
jeopardize  the  safety  of  his  em- 
ployees; and  that  to  render  the  aet  of 
the  employer  in  leaving  rapidly  re- 
volving shafting  unguarded,  when  so 
located  that  employees  were  likely  to 
be  caught  in  it  and  injured,  "wilful,** 
it  was  sufiicient  if  it  appeared  that  the 
circumstances  surrounding  the  act 
were  such  as  evinced  a  reckless  dis- 
regard  for  the  safety  of  others  and 
willingness  to  inflict  the  injury  com* 
plained  of.  And  it  was  held  that  the 
maintenance  of  an  unguarded  rapid- 
ly revolving  shaft,  immediately  over' 
and  in  close  proximity  to  a  conveyor 
belt  carrying  vegetables  from  a  parer 
to  a  sHcer  at  which  women  were  sta^ 
tloned  to  care  for  any  vegetables  not 
properly  peeled,  and  keep  the  belt  and 
siicer  free  from  clogging,  would  justi" 
fy  a  finding  that  the  employer  watf 
guilty  of  serious  and  wilful  miscon- 
duct toward  an  employee  injured  by 
contact  with  the  shaft 

In  Schmidt  v.  Pursell  (1920)  —  CaL 
App.  — ,  190  Pac.  846,  where  the  Work- 
men's Compensation  Act  involved  pro- 
vided that  the  provisions  of  the  act 
should  be  the  exclusive  remedy 
against  the  employer  in  case  of  in- 
jury to  an  employee,  except  that  when 
the  injury  was  caused  by  the  em- 
ployer's "gross  negligence  or  wilful 
misconduct,  and  such  act  or  failure  to 
act,  causing  such  injury,  indicated  a 
wilful  disregard  of  the  life,  limb,  or 
bodily  safety  of  employees,"  in  which 
case  such  injured  employee  might,  at 
his  option,  either  claim  compensation 
under  the  act,  or  maintain  an  action 
at  law  for  damages,  the  court  found 
that  the  employer  did  not  know  that 
the  machine  on  which  the  employee 
was  injured  was  dangerous  to  operate 
without  a  safety  device,  and  there  was 
held  to  have  been  no  wilful  disregard 
of  life,  limb,  or  bodily  safety  on  the 
part  of  the  employer.  The  court  said: 
"The  wilful  disregard  of  the  safety  of 
an  employee  means  something  more 
than  mere  negligence  or  carelessness. 
To  wilfully  disregard  the  safety  of  an 
employee  is  to  intentionally  do  or  fail 
to  do  something  which  contributes  to 
the  injury,  having  actual  knowledge 
of  the  perils  incident  thereto,  or  bav-{ 
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ing  what  in  law  is  equivalent  to  such 
actual  knowledge.  The  trial  court 
found  that  respondents  did  not  know 
that  the  machine  was  dangerous  to 
operate  without  a  safety  device,  and 
this  finding  is  not  attacked.  Such  be- 
ing the  case,  the  wilful  disregard  of 
life,  limb,  or  bodily  safety,  which  is 
a  necessary  element  to  recovery  in  an 
action  of  this  nature^  was  not  shown." 

In  Schmidt  v.  Pursell  (Cal.)  supra, 
which  was  an  action  at  law  for  dam- 
ages, it  was  also  held  that  a  failure 
of  the  employer  to  equip  the  machine 
on  which  an  employee  was  injured 
with  safety  devices,  immediately  upon 
the  oral  direction  of  an  employee  of 
the  industrial  accident  commission, 
did  not  constitute  gross  negligence. 
TThe  court  said:  "If  the  violation  of  a 
statute  in  itself  does  not  constitute 
Zro&s  negligence  (and  there  is  respect- 
■able  authority  to  that  effect,  though  in 
reserving  decision  upon  that  point,  in 
an  order  denying  a  hearing  after  judg- 
ment in  the  district  in  Helme  v.  Great 
Western  Mill.  Co.  (1919)  —  Cal.  App. 
— ,  185  Pac.  510,  our  supreme  court 
has  cast  some  doubt  upon  the  extent 
of  the  rule  in  this  state),  surely  the 
failure  to  comply  with  some  general 
safety  order  of  the  industrial  acci- 
dent commission  of  which  the  employ- 
er may  have  had  no  notice,  would  not 
constitute  gross  negligence.  Section 
66  of  the  act  (Stat.  1913,  p.  309),  as 
in  effect  at  the  time  of  the  injury,  pro- 
.yided  that  every  order  of  the  commis- 
sion should  be  admissible  as  evidence 
in  any  prosecution  for  the  violation 
of  certain  provisions  of  the  act,  and 
that  in  every  such  prosecution  they 
should  be  conclusively  presumed  to 
be  reasonable  and  to  fix  reasonable 
and  proper  standards  and  require- 
ments for  safety.  But  by  this  section 
the  orders  are  conclusively  presumed 
to  be  reasonable  only  in  prosecutions 
for  violations  of  the  act.  The  pre- 
sumption does  not  apply  to  an  action 
for  damages  instituted  by  an  employee 
under  §  12  (b).  Furthermore,  these 
orders  do  not  become  effective  until 
served  upon  the  employer.  Section  59. 
The  record  discloses  that  no  service 
was  made  of  any  order  upon  defend- 
ants, other  than  the  oral  instruction 


given  to  them  by  an  employee  of  the 
industrial  accident  commission  on 
July  20th.  As  to  this  instruction  it 
does  not  appear  what  time  was  given 
the  employers  to  comply,  and  the  rea- 
sonableness of  the  order  having  been 
directly  put  in  issue  by  the  allegations 
of  the  complaint  of  the  necessity  of 
equipping  the  machine  with  a  certain 
safety  device,  and  the  court  having 
found  that  such  was  not  necessary, 
it  must  follow  that  the  finding  of  the 
court  upon  the  issue  of  gross  n^li- 
gence  and  wilful  disregard  of  tha 
safety  of  the  employee  was  proper, 
and  that  any  other  finding,  under  the 
circumstances,  would  have  had  no 
support  in  the  evidence." 

In  Helme  v.  Great  Western  Mill.  Co. 
(1919)  —  Cal.  App.  — ,  185  Pac.  510, 
where  subdivision  b  of  §  12  of  the 
Workmen's  Compensation  Act,  provid- 
ing that  an  injured  employee,  instead 
of  presenting  his  claim  to  the  commis- 
sion, might,  at  his  option,  maintain  an 
action  at  law  against  his  employer  to 
recover  damages,  where  all  the  three 
following  elements  coexisted :  (1) 
When  the  injury  was  caused  by  tiie 
employer's  gross  negligence  or  wilful 
misconduct;  (2)  when  the  act  or  fail- 
ure to  act  which  was  the  cause  of  the 
Injury  was  the  personal  act  or  failure 
to  act  on  the  part  of  the  employer 
himself,  or,  if  a  corporation,  on  the 
part  of  an  elective  officer  or  officer 
thereof;  and  (3)  when  the  act  or  fail- 
ure to  act,  which  was  the  cause  of  the 
injury,  indicated  a  wilful  disregard 
of  the  life,  limb,  or  bodily  safety  of 
employees,  it  was  held,  in  an  action 
in  which  the^  cause  of  the  injury  was 
claimed  to  be  a  failure  to  house  gears, 
that  to  warrant  a  recovery  the  plain- 
tiff must  allege  and  prove:  (1)  That 
defendant's  failure  to  house  the  sears 
was  of  itself  "gross  negligence"  or 
'"wilful  misconduct;"   (2)  that  the 
failure  to  house  the  gears  was  the 
personal  failure  to  act  on  the  part  of 
an  elective  officer  or  officers  of  the  de- 
fendant corporation,  as,  for  example, 
the  director  or  directors;  and  (3)  that 
such  failure  to  house  the  gears  indi- 
cated a  wilful  disregard  of  the  life, 
limb,  and  bodily  safety  of  employees. 
The  court  said :  "Unless,  by  failing  to 
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Iwuse  the  gears,  one  of  the  elective 
officers  of  defendant  thereby  failed  to 
comply  with  a  general  or  special  order 
of  the  industrial  accident  commission, 
aw  with  some  safety  requirement  ex- 
pressly defined  and  provided  for  by 
the  act  itself*  it  cannot  successful^ 
be  claimed  that  defendant  was  guilty 
'Of  either  gross  negligence  or  wilful 
misconduct   Gross  negligence  is  the 
entire  failure  to  exercise  care,  or  the 
exercise  of  so  slight  a  degree  of  care 
u  to  justify  the  belief  that  there  is 
an  entire  indifference  to  the.  interest 
snd  welfare  of  others.  It  is  that  en- 
tire want  of  care  that  raises  a  pre- 
somption  of  conscious  indifference  to 
consequences.   It  implies  a  total  dis- 
regard of  consequences,  without  the 
exertion  of  efifort  to  avoid  it.   .   .  . 
While,  in  a  case  of  gross  negligence, 
various  terms  have  been  used  to  ex- 
press the  mental  state  of  the  actor, 
the  idea  attempted  to  be  conveyed 
seems  to  be  that  the  act  done  or 
^tted  to  be  done  was  done  or 
emitted  wilfully  and  intentionally.  20 
R.  C.  L.  23.   In  Austin  v.  Chicago,  M. 
4  St  P.  R.  Co.  (1910)  143  Wis.  477,  31 
LJtA.(N.S.)  158, 128  N.  W.  265,  supra, 
the  Wisconsin  supreme  court  says  that 
gross  n^Ugence  is  not  characterized 
by  inadvertence,  but  by  an  absence  of 
any  care  on  the  part  of  a  person  hav- 
ing a  duty  to  perform  to  avoid  inflict- 
ing an  injury  to  the  personal  or  prop- 
erty rights  of  another,  by  recklessly 
-or  wantonly  acting  or  failing  to  act  to 
avoid  doing  such  injury,  evincing  such 
an  utter  disregard  of  consequences  as 
to  suggest  some  degree  of  intent  to 
cause  such  injury." 

And  it  was  held  in  the  Helme  Case 
Utat  unless  it  appeared  that  the  em- 
ployer consciously  violated  some  order 
of  the  commission,  or  some  particular 
safety  provision  of  the  California 
Worbnen's  Compensation  Act,  it  was 
not  gnilty  of  "gross"  negligence,  with- 
in the  meaning  of  the  provision  au- 
thorizing the  employee  to  maintain  an 
action  at  law  in  case  of  the  employer's 
gross  or  wilful  misconduct,  the  court 
holding  that  the  mere  failure  to  keep 
gears  in  a  housing,  apart  from  any 
wilful  disregard  of  some  order  of  the 
-eommiBsion,  or  of  some  particular 


safety  provision  of  the  act,  did  not 
evince  such  an  utter  disregard  of  con- 
sequences as  to  suggest  some  degree 
of  intent  to  cause  the  injury,  or  to 
justify  the  belief  that  there  was  a  con- 
scious indifference  to  consequences. 

And  it  was  also  held  in  the  Helme 
Case  that,  in  the  absence  of  such  gen- 
eral or  special  orders  of  the  commis- 
sion, the  employer  was  bound  only  to 
use  such  devices  and  safeguards  as 
were  "reasonably  adequate"  to  render 
the  place  of  employment  safe,  and  to 
have  its  place  of  employment  as  free 
from  danger  to  the  life  or  safety  of 
its  employees  "as  the  nature  of  the 
employment  would  ]*ea8onably  per- 
mit," and  certain  instructions  impos- 
ing a  higher  duty  on  the  employer 
were  held  erroneous. 

And  under  the  same  act  in  Brown 
V.  Lemon  Give  Ditch  Co.  (1918)  86 
CaL  App.  94, 171  Pac.  705,  it  was  held, 
in  an  action  at  law  by  an  injured  em- 
ployee, that  in  order  to  prevail  he 
must  have  shown  "gross  negligence" 
and  "wilful  disregard  of  the  life,  limb, 
or  bodily  safety  of  the  employee"  on 
the  part  of  an  executive  officer  of  the 
defendant  corporation,  and  that  his 
action  would  be  defeated  if  the  acci- 
dent was  due  to  the  contributory  neg- 
ligence of  the  employe^  and  an  in- 
strnction  was  held  not  dbjectionable 
because  it  Ignored  the  doctrine  of  com- 
parative negligence,  as  such  doctrine 
was  not  recognized  by  the  Workmen's 
Compensation  Act. 

In  Burns  v.  Swift  &  Co.  (1914)  186 
IlL  App.  460,  where  the  Compensation 
Act  provided  that,  when  an  injury  t? 
an  employee  was  caused  by  the  "in- 
tentional omission  of  the  employer" 
to  comply  with  the  statutory  safety 
regulations,  nothing  in  the  act  should 
affect  the  civil  liability  of  the  employ- 
er, and  further  provided  that  if  the 
employer  was  a  partnership  the  omis- 
sion must  be  by  one  of  the  partners, 
and  if  a  corporation  by  that  of  an  elec- 
tive officer  thereof,  it  was  held  that 
the  word  "intentional,"  in  view  of  the 
express  provision  as  to  corporations 
should  not  be  construed,  as  the  word 
"wilful"  was  construed  in  the  mining 
act,  to  mean  that  the  neglect  of  any 
mining  company,  through  its  manager. 
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agent,  w  vice  principal,  constitated 
a  wilful  neglect  rendering  the  employ- 
er liable,  but  that  the  statute  confined 
the  intentional  omission  to  an  elective 
officer  of  a  corporation,  and  that,  un- 
^less  there  vas  evidence  showing  an 
intentional  omission  of  some  elective 
officer  of  the  corporate  employer  to 
comply  with  the  statutory  safety  regu- 
lations, the  employee's  only  remedy 
was  under  the  Compensation  Act. 

And  in  Brimie  v.  Belden  Mfg.  Co. 
(1919)  287  la  11,  122  N.  E.  75,  the 
right  to  maintain  such  a  civil  action 
was  held  not  to  depend,  merely  upon 
the  plaintiff's  proving  that  his  injury 
was  caused  by  tiie  intentional  canission 
of  the  employer  to  properly  guard  the 
machinery  as  provided  by  the  Factory 
Act,  but  also  upon  his  proving  that 
the  intentional  omission  was  com- 
mitted by  an  elective  officer  or  officers 
of  the  employer.  And  to  the  same 
effect  is  Von  Boeckmann  v.  Com  Prod- 
ucts Ret.  Co.  (1916)  274  IlL  605,  118 
N.  E.  902. 

According  to  the  abstract  of  the  de- 
cision in  Bogert  v.  Chalmers  &  Wil- 
liams (1917)  207  III.  App.  457,  the  evi- 
dence was  held  sufficient  to  warrant 
the  finding  that  defendant's  failure  to 
safeguard  its  machineiy  was  "inten- 
tional" within  the  meaning  of  the  act, 
where  a  violHtion  of  §  1  of  the  Health 
and  S&fe^  Act  was  established,  and 
it  appeared  that  the  president  of  the 
defendant,  the  immediate  superior  of 
the  master  mechanic,  was  in  the  shop 
where  the  dangerous  machinery  was 
located,  and  near  it  every  day,  and 
sometimes  three  or  four  times  a  day, 
and  one  of  defendant's  directors  was 
also  there  every  day. 

And  in  the  abstract  of  the  decision 
in  Vamey  v.  Ajax  Forge  Co.  (1917) 
204  111.  App.  208,  it  is  stated  that 
where  executive  officers  of  a  corpora- 
tion owning  a  factory  and  having 
knowledge  of  dangerous  machinery 
tiierein,  and  of  their  respoDBibillty  as 
to  protecting  such  machinery,  failed 
to  remedy  a  dangerous  condition,  such 
omission  of  duty  was  "intentional." 

It  will  be  observed  that,  in  the  re- 
ported case  (E.  Clemens  Hobst  Co.  v. 
iNDUsnuAL  ACCL  COMMISSION,  ante, 
611),  it  was  held  that,  under  statutes 


making  a  corporation  liable  in  eztot 
damages  for  an  injury  to  an  employe* 
which  was  caused  by  the  wilful  mil- 
conduct  of  an  executive  or  managinc 
officer,  it  was  sufficient  if  the  miscoih 
dnet  was  that  of  a  person  in  the  cor- 
poration's employ,  either  elected  or 
appointed,  who  was  invested  with  IJm 
genera]  conduct  and  control  at  a  par^ 
ticular  place  of  the  business  of  the  co^ 
poration ;  and  that  the  superintendent 
of  a  plant  who  was  intrusted  with  itg 
operations  was  an  executive,  or  man- 
aging officer,  within  the  meaning  <tf 
the  act,  and  that  he  might  be  found 
guilty  of  wilful  misconduct  in  leaving 
a  rapidly  revolving  shaft  unguarded  in 
close  proximity  to  where  employees 
were  required  to  stand  in  the  perform- 
ance of  their  work,  where  he  was 
familiar  with  the  situation,  and  could 
not  have  failed  to  observe  the  dangw 
had  he  turned  his  attention  to  it. 

In  Poirier  v.  Legrand  (1912)  Rap>. 
Jud.  Quebec  22  B.  R.  193,  9  D.  L.  R. 
269,  it  was  held  that  under  the  Work- 
men's (Compensation  Act,  where  an  in- 
jury results  from  the  "inexcusable 
fault"  of  the  employer,  the  injured 
employee  is  not  deprived  of  his  right 
to  a  common-law  action  for  tort 

And  it  was  further  held  that,  in  or- 
der that  there  be  inexcusable  fault 
of  the  employer,  three  elements  must 
exist :  (1)  The  will  to  do  or  not  to  do ; 
(2)  knowledge  of  the  danger  which 
may  result  from  the  act  or  omission; 
and  (3)  absence  of  any  justifying  or 
explanatory  cause.  Poirier  v.  Legrmnd 
(Quebec)  supra. 

In  the  abstract  of  Wolff  t.  Foots 
Bros.  <3ear  &  Mach.  Go.  (1917)  207  lU. 
App.  811,  it  is  stated  that  an  action  by 
an  employee  against  his  employer  for 
damages  for  personal  injuries  due  to 
the  failure  of  the  employer  to  guard 
machinery,  in  violation  of  the  Factory 
Act  of  1909,  is  within  the  exception  of 
the  Workmen's  (Compensation  Act,  ft 
8  (Jones  ft  A.  S  6461),  providing  that, 
when  the  injuiy  to  the  employee  is 
caused  by  the  intentional  omission  of 
the  employer  to  comply  with  statutory 
safety  regulations,  nothing  shall  af- 
fect the  civil  liability  of  the  employer. 

And  in  Jenkins  v.  Carman  Mfff.  Co. 
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(1916)  79  Or.  448,  166  Pac.  70S.  11  N. 
C.  C  A.  647,  where  the  act  provided 
flitt,  if  ixuuT7  or  death  resulted  to  a 
vorkman  trom  the  deliberate  intention 
ttf  hia  employer  to  produce  such  injury 
or  death,  recovery  might  be  had  under 
the  act,  and  also  in  an  action  as  if  the 
td  had  not  been  paaaed»  it  was  held 


that,  by  "deliberate  intention  to  pro- 
duce the  injury/'  the  lawmakers  meant 
to  imply  that  tiie  employer  must  have 
determined  to  injure  an  employee  and 
used  some  means  appropriate  to  that 
end;  that  there  must  be  a  specific  in- 
tent, and  not  merely  carelessness* 
however  ffroas.  J.  T.  W.  , 


GEBRABD,  Appt, 

V. 

MICHAEL  CROWK  et  aL,  Bespts. 

n»glUh  OMirt  of  itppeol— JTovember  10,  1990* 

([1921]  1  A.  C.  896.) 

Vater  —  ri|rht  to  embank  against  flood  —  injury  to  ndgiibor'a  land  —  Ha^ 

biUty. 

The  appellant  and  the  respondents  owned  lands  upon  opposite  sides  of 
a  river.  When  the  river  was  in  flood  and  rose  higher  than  its  bank  some 
of  the  flood  water  oaed  to  flow  over  the  respondents'  land,  ultimately  find- 
in?  its  way  back  to  the  river.  The  respondents  erected  an  embankment 
from  a  point  on  their  land  about  half  a  mile  from  the  river,  diagonally 
to  its  bank,  with  the  object  of  protecting  their  lands  behind  the  embank- 
ment The  water  flowing  over  the  appellant's  land  in  time  of  heavy  flood 
was  hereby  increased.  The  appellant  sued  the  respondents  for  dunages 
and  an  injunction.  It  was  not  proved  that  any  flood  channel  was  ob- 
structed, or  existed,  or  that  there  was  any  ancient  or  rightful  course  for 
the  flood  waters  across  the  respondents'  land.  Held,  that  the  action  could 
not  be  maintained. 

[5ee  note  on  thia  question  hegmrUng  on  page  629.] 


Appeal  from  a  judgment  of  the  Court  of  Appeal  of  New  Zealand  (April 
17, 1918)  reversing  a  judgment  of  the  Supreme  Court  (June  16,  1917). 

The  action  was  brought  by  the  appellant  against  the  respondents  in 
circumstances  which  appear  from  the  judgment  of  their  lordships. 

The  trial  judge  gave  judgment  for  £10  damages  and  granted  an  in- 
junction. The  court  of  appeal  reversed  the  decision  and  entered  judgment 
for  the  respondents  (see  18  N.  Z.  L.  B.  828). 
Present:  Viscount  Cave,  Lord  Uonl-    29  L.  J.  Exch.  N.  S.  81,  5  Jur.  N.  S. 


ton,  and  Lord  Phillimore. 

Twnlin,  K.  C,  and  Errington  for  the 
appellant. 

Bonier,  K.     and  Northcote  for  the 

respondents : 

The  arguments  on  behalf  of  the  ap- 
pellant, and  the  authorities  relied  on, 
appear  from  the  judgment  of  their 
Lordships;  reference  was  also  made 
to  Chasemore  v.  Richards  (1859)  7 
H.  L.  Gas.  S49,  11  Eng.  Reprint,  140, 
16  A.LJtv— 40. 


873,  7  Week.  Rep.  685.  The  respond- 
ents* counsel  were  not  called  upon  to 
argue. 

The  judgment  of  their  Lordships 
was  delivered  by 
Vtecount  Cave: 

This  is  an  appeal  from  an  order 
of  the  court  of  appeal  of  New  Zea^ 
land,  reversing  a  judgment  of  the 
supreme  court  in  favor  of  the  ap- 
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pellant,  the  plaintiff  in  the  action. 
The  question  involved  in  the  appeal 
is  whether  the  respondents  are  lia- 
ble to  the  appellant  in  damages  by 
reason  of  their  having  constructed 
an  embankment  to  protect  their 
lands  from  flood. 

The  facts  of  the  case,  as  found  by 
Sim,  J.,  at  the  trial,  are  as  follows : 
"The  plaintiff  is  the  owner  of  a 
farm  on  the  east  bank  of  the  Oreti 
river.  The  defendants  are  the  own- 
ers of  certain  land  on  the  opposite 
bank  of  the  river.  Part  of  this  land 
is  intersected  by  a  creek  known  as 
Hillend  creek,  which  flows  into  the 
Oreti  river.  Before  the  year  1913, 
when  the  river  was  in  flood  and  rose 
above  its  banks  some  of  the  flood 
waters  flowed  over  the  western 
bank  at  a  point  on  the  defendant 
Michael  Crowe's  land  about  half  a 
nule  above  the  junction  of  the  Hill- 
end  creek  with  the  river.  The  wa* 
ters  then  flowed  in  a  southwesterly 
direction  across  the  defendants' 
lands,  and  ultimately  found  their 
way  back  into  the  river  bed  at  some 
point  or  points  further  south  and 
below  the  plaintiff's  farm.  About 
the  end  of  the  year  1913,  the  de- 
fendants erected  an  earthen  em- 
bankment on  their  land.  It  is  about 
90  chains  in  length  and  about  2 
feet  in  height.  It  begins  at  a  point 
about  half  a  mile  from  the  western 
bank  of  the  river,  and  runs  in  a 
southerly  direction  to  a  point  close 
to  the  river  bank.  The  object  of 
the  defendants  in  erecting  this  em- 
bankment was  to  prevent  the  flood 
waters  spreading  over  their  land  to 
the  west.  And  that  has  been  its 
effect.  Its  effect  also  has  been  to 
increase  the  volume  of  water  in  the 
river  opposite  the  plaintiff's  land, 
and  thus  to  throw  onto  that  land  in 
times  of  heavy  flood  more  water 
than  otherwise  would  have  gone 
there." 

The  plaintiff  accordingly  brought 
this  action,  alleging  that  the  em- 
bankment caused  his  farm  to  be 
flooded  to  a  greater  extent  than 
would  otherwise  have  been  the  case, 
and  claiming  damages  and  a  man- 
datory injunction  to  compel  the  de- 


fendants to  remove  their  embank- 
ment. 

The  trial  judge  found  as  a  fact 
that  the  plaintiff  had  failed  to  prove 
the  existence  of  any  flood  cluumel 
such  as  was  held  to  have  been  ob- 
structed in  Menzies  v.  Breadalbane 
(1828)  3  Bligh,  N.  B.  414,  4  Eng. 
Beprint,  1387,  and  had  also  failed  to  . 
prove  liiat  there  was  any  ancient 
and  rightful  course  for  the  flood  wa- 
ters of  the  river  across  the  defend- 
ants' land,  so  as  to  bring  the  case 
within  the  law  as  laid  down  by  Tin- 
dal,  Gh.  J.,  in  the  exchequer  cham- 
ber, in  Trafford  v.  Bex,  8  Bing.  204, 
131  Eng.  Reprint,  379,  and  added: 
"It  is  clear,  I  think,  from  the  evi- 
dence, that  in  pmes  of  flood  the  wa- 
ters of  the  river  did  not  flow  in  any 
defined  course,  but  simply  spread 
over  the  country  in  a  southwesterly 
direction,  and  f  oond  their  way  back 
to  the  river  at  different  points  to  the 
south  of  the  plaintiff's  land." 

Notwithstanding  these  findings, 
the  learned  judge,  for  a  reason  to 
be  hereafter  noticed,  gave  judgment 
for  the  plaintiff;  but  on  appeal  that 
judgment  was  reversed  by  the  court 
of  appeal,  who,  by  a  majority,  gave 
judgment  for  the  defendants,  and 
thereupon  this  appeal  was  brought. 

The  general  rule  as  to  the  rights 
of  an  owner  of  land  on  or  near  a 
river  to  protect  himself  from  floods 
is  well  settled.   In  Farquharson  y. 
Farquharson  (1741)  Morison's  Diet 
12,779;  see  also  3  Bligh,  N.  B. 
414,  421,  the  rule  was  stated  as  fol- 
lows :   "It  was  found  lawful  for  one 
to  build  a  fence  upon  his  own 
ground  by  the  side  of  a  river  to  pre- 
vent damage  to  his  ground  by  the 
overflow  of  the  river,  though  ttiere- 
by  a  damage  should  happen  to  his 
neighbor  by  throwing  the  whole 
overflow  in  time  of  flood  upon  his 
ground.  But  it- was  found  not.law- 
f  ul  to  use  any  operation  in  the  al- 
veus." 

In  Bex  V.  Sewer  Comrs.  (1828)  8 
Barn.  &  C.  355,  360,  108  EnsT.  Re- 
print, 1075,  it  was  held  that  ownen 
of  land  exposed  to  the  inroads  of 
the  sea  have  a  right  to  erect  each 
works  as  are  necessary  for  their 
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own  protection*  even  although  they 
1037  be  prejudicial  to  others;  and 
ix>rd  Tenterden  expressed  himself 
as  foHows:    "But  it  is  contended 
that  this  new  groin  has  caused  the 
sea  to  flow  with  greater  violence 
against  the  land  of  Mr.  Cosens,  and 
make  a  greater  inroad  upon  it,  than 
possibly  it  might  otherwise  have 
<loDe;  and  that,  as  the  commission- 
ers, acting  for  the  benefit  of  the 
level,  have  occasioned  this  damage, 
they  must  make  compensation  for 
it  It  may  be  conceived  that  such  is 
the  effect  of  the  groin ;  but  the  sea 
is  a  common  enemy  to  all  propria- 
toi^  on  l^at  part  of  the  coast,  and 
I  cannot  see  that  the  commiseioners, 
acting  for  the  common  interest  of 
several  landowners,  are,  a&  to  this 
question,  in  a  different  situation 
frran  any  individual  proprietor. 
Now,  is  there  any  authority  for  say^ 
ing  that  any  proprietor  of  land  ex- 
posed to  the  inroads  of  the  sea  may 
not  endeavor  to  protect  himself  by 
erecting  a  groin,  or  other  reason- 
able defense,  although  it  may  ren- 
der it  necessary  for  the  owner  of 
the  adjoining  land  to  do  the  like? 
I  certainly  am  not  aware  of  any  au- 
thority or  principle  of  law  which 
can  prevent  him  from  so  doing." 

To  the  same  effect  is  Nield  v.  Lon- 
don &  N.  W.  R.  Co.  (1874)  L.  R.  10 
Exch.  4,  44  L.  J.  Exch.  N.  S.  15,  23 
Week.  Rep.  60,  23  Eng.  Rul.  Cas. 
756,  and  in  Whalley  v.  Lancashire  & 
Y.  B.  Ck>.  L.  R.  13  Q.  B.  Div.  131, 
140,  Lindley,  L.  J.,  said:  "It  seems 
to  me  established  by  those  cases  (i. 
e.,  Menzies  v.  Breadalbane,  and  Nield 
V.  London  &  N.  W.  R.  Co.  supra,] 
that  if  an  extraordinary  flood  is 
seen  to  be  coming  upon  land,  the 
owner  of  such  land  may  fence  off 
and  protect  his  land  from  it,  and  so 
titm  it  away,  witiiout  being  respon- 
sible for  the  consequences,  although 
his  neighbor  may  be  injured  by  it." 

Later  applications  of  the  rule  are 
to  be  found  in  Greyvensteyn  v.  Hat- 
tingh  [1911]  A.  C.  355,  80  L.  J.  P. 
C.  N.  S.  158, 104  L.  T.  N.  S.  360,  27 
Times  L.  R.  358,  21  Ann.  Cas.  643, 
2  N.  C.  C.  A.  659,  and  Maxey  Drain- 
age Bd.  V.  Great  Northern  R.  Co. 
(1912).  106  L.  T.  N.  S.  429,  76  J. 
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P.  236,  56  Sol.  Jo.  275,  10  L.  G.  R. 
248. 

It  was  argued  on  behalf  of  the 
appdlants  that  the  right  of  a  land- 
owner to  protect  himself  against 
floods  is  conditioned  by  the  maxim, 
"sic  utere  tuo  ut  alienum  non 
Isedas,"  and  cannot  be  exercised  if, 
as  a  consequence  of  his  operations, 
more  water  flows  onto  his  neigh- 
bor's land,  and  thereby  damage  is 
caused ;  and  reliance  was  placed  on 
Menzies  v.  Breadalbane,  supra ;  Rex 
V.  Trafford  (1831)  1  Barn.  &  Ad. 
874.  109  Eng.  Reprint,  1011,  9  L. 
J.  Mag.  Cas.  66;  and  Trafford  v. 
Rex,  8  Bing.  204,  131  Eng.  Reprint, 
^79,  1  Moore  &  S.  401,  2  Cromp.  & 
J.  265,  149  Eng.  Reprint.  114,  1  L. 
J.  Exch.  N.  S.  90,  and  on  a  dictum 
of  Lord  Chelmsford  in  Bickett  v. 
Morris  (1866)  L.  R.  1  H.  L.  Sc. 
App.  Cas.  47.  56,  12  Jur.  N.  S.  808, 
14  L.  T.  N.  S.  835. 

To  import  such  a  condition  would 
be  directly  contrary  to  the  rule  as 
stated  in  the  authorities  above 
cited,  and  would  indeed  render 
those  authorities  meaningless;  for 
it  would  surely  have  been  unneces- 
sary to  invoke  the  authoritjr  of  the 
courts  in  order  to  establish  the 
proposition  that  a  man  may  erect 
an  embankment  on  his  own  land  it 
no  damage  ensues  to  others.  But 
in  fact  the  authorities  cited  are,  in 
their  lordships'  opinion,  insufficient 
to  support  the  proposition  con-^ 
tended  for.  In  Menzies  v.  Breadal- 
bane, there  was  a  regular  flood 
channel  which,  although  dry  when 
the  river  was  low,  became  filled  with 
water  at  times  of  flood;  and  it  is 
plain  that  such  a  channel  forms  part 
of  the  alveus  of  the  river,  and  can- 
not be  obstructed.  In  Rex  v.  Traf- 
ford, 1  Bam.  &  Ad.  874,  887,  109 
Eng.  Reprint,  1016,  Lord  Tenterden, 
Ch.  J.,  no  doubt,  said  that  "it  has 
long  been  established  that  the  ordi- 
nary course  of  water  cannot  be  law- 
fully changed  or  obstructed  for  the 
benefit  of  one  class  of  persons,  to 
the  injury  of  another,"  and  appears 
to  have  expressed  the  view  that  no 
sound  distinction  can  be  drawn  be- 
tween the  ordinary  course  of  water 
flowing  in  a  bounded  channel  at  all 
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usual  seasons,  and  the  extraordi- 
nary course  which  its  superabun- 
dant quality  has  been  accustomed  to 
take  at  particular  seasons.  But  on 
the  case  being  removed  into  the  ex- 
chequer chamber  on  error,  the  above 
judgment  was  reversed  and  a  venire 
de  novo  awarded,  partly  on  the 
ground  that  it  did  not  appear  by 
the  verdict  that  the  course  which 
the  flood  water  had  taken  was  the 
"ancient  and  rightful  course"  which 
it  ought  to  take,  nor  whether  it  had 
been  so  carried  for  such  a  period  of 
years  over  tiie  lands  of  different 
persons  as  to  constitute  a  right  of 
watercourse  in  time  of  flood,  in  the 
direction  described  by  the  special, 
verdict.  The  case  is  not  further 
reported ;  and  in  view  of  the  decision 
in  the  exchequer  chamber  it  cannot 
be  relied  upon  as  a  safe  authority 
for  the  contention  put  forward. 
Bickett  V.  Morris,  L.  R.  1  H.  L.  Sc. 
App.  Gas.  47,  12  Jur.  N.  S.  803, 
14  L.  T.  N.  3.  835,  was  a  case  of 
injury  to  the  alveus;  and  the  sen- 
tence quoted  from  Lord  Chelms- 
ford's judgment  does  not  appear  to 
have  been  necessary  for  the  deci- 
sion of  the  case;  see  on  this  case 
Ewing  V.  Colquhoun  (1877)  L.  R.  2 
App.  Cas.  839.  846,  853.  Possibly 
the  dicta  relied  upon  mean  no  more 
than  this, — ^that  a  landowner  in  pro- 
tecting his  land  from  the  common 
enemy  must  use  reasonable  care  and 
skill  and  must  not  do  more  than  is 
reasonably  necessary  for  that  pur- 
pose; but,  howev«r  that  may  be, 
they  cannot  be  held  to  derogate 
from  the  express  decisions  above  re- 
ferred to.  In  their  lordships'  opin- 
ion, therefore,  this  contention  fails. 

A  further  point,  founded  on  the 
decision  of  the  trial  judge,  was 
taken  on  behalf  of  the  appellant.  It 
was  said  that  the  effect  of  the  re* 
spondents'  embankment,  which  was 
not  erected  on  the  bank  of  the 
river  Oreti,  but  stood  back  a  little 
distance  on  the  respondents'  prop- 
erty, and  left  some  14  acres  of 
land  unprotected,  was  to  throw  the 
flood  water  onto  those  14  acres, 
and  accordingly  that  the  respond- 
ents were  liable  for  the  damage 
caused  by  its  escape;  and  in  support 


of  this  contention  Hurdman  v, 
Northeastern  R.  Co.  L.  R.  3  C.  P. 
Div.  168,  47  L.  J.  C.  P.  N.  S.  368, 38 
L.  T.  N.  S.  339,  26  Week.  Rep.  489, 
and  Whalley  v.  Lancashire  &  Y.  R. 
Co.  L.  R.  13  Q.  B.  Div.  131.  53  L.  J. 
Q.  B.  N.  S.  285,  50  L.  T.  N.  S.  472, 
32  Week.  Rep.  711,  48  J.  P.  600, 
were  cited. 

It  would  be  strange  if  a  landown- 
er, not  being  liable  for  protecting 
the  whole  of  his  land  against  floods 
by  raising  the  bank  of  a  river,  be- 
came liable  by  reason  of  the  fact 
that  he  had  set  his  embankment 
further  back,  and  so  had  left  a  por- 
tion of  his  land  unprotected ;  and  it 
does  not  appear  to  their  Lordships 
that  this  is  the 'law.   In  Hurdman 
v.  Northeastern  R.  Co.  supra,  the 
defendant  had  erected  on  lus  prop- 
erty a  mound  of  earth,  which 
caught  the  rain  naturally  and  ordi- 
narily falling  on  his  own  land  and 
discharged  it  onto  the  land  of  hia 
neighbor.     In   Whalley   v.  Lan- 
cashire &  Y.  R.  Co.  supra,  the  de- 
fendants had  allowed  a  pool  of  wa- 
ter to  accumulate  on  their  property, 
and  had  subsequently  taken  active 
steps  to  discharge  it  onto  the  plain- 
tiff's property.  In  the  present  case 
the  defendants  neither  accumulate 
water  on  their  own  land  nor  dis- 
charge it  by  active  steps  onto  the 
plaintiff's  land.  It  is  the  river — the 
"common     enemy" — which  first 
floods  the  14  acres  and  then  car- 
ries away  the  flood;  and  the  injury 
to  the  plaintiff  is  not  increased,  but 
is  probably  diminished,  by  the  fact 
that  the  14  acres  are  left  open  and 
unembanked.    There  is,  in  fact, 
neither  injuria  nor  damnum  proved 
under  this  head.    This  contention, 
therefore,  also  fails. 

For  the  above  reasons,  their  lord- 
ships are  of  opinion 
that    this  ,  appeal  ^SSS^SKil:* 
should  be  dismissed  flood— injwrT  t« 
with  costs,  and  they  ^^JSMm."  ^ 
will  humbly  advise 
his  majesty  accordingly. 

Solicitors  for  appellant:  Collyer- 
Bristow  &  Co. 

Solicitors  for  respondents :  Mack- 
rell,  Maton,  Godlee,  &  Quincey. 
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ANNOTATION. 


Ri^  of  riparfani  owmt  to  cmlMnk  agumt  flood  or  urcrflow  ftwn  tlrMiib 


I.  Seop^  629. 
n.  Gencnl  rale,  629. 
IIL  Necessity  of  substantial  damage  to 
preclude  right,  682. 

IV.  Distinction  between  ordinary  and  ex- 

traordinary floods,  684. 

V.  Snrface-water  theory  of  floods,  686. 
TI.  Effect  of  prior  erection  of  embank- 
ment by  onnplainant,  640. 

Vn.  Cases  opposing  or  limiting  general 
rale,  642. 

This  note  is  confined  to  the  question 
«8  to  the  right  of  a  riparian  owner,  as 
soch,  to  construct  an  embankment 
along  the  bank  of  the  stream  in  order 
to  protect  his  land  in  times  of  high 
water  from  being  orerfiowed  by  the 
waters  of  the  stream,  and  the  right  of 
a  railroad  company,  a  muncipal  cor- 
poration, or  a  reclamation  or  improve- 
ment district  to  do  so  is  included  only 
when  it  is  a  question  of  their  right  by 
leason  of  the  fact  that  they  are  ripa- 
rian owners,  and  not  when  such  right 
is  asserted  by  reason  of  their  public 
character  or  statutory  authority. 

Cases  involving  the  right  of  owners 
of  land  adjoining  the  sea  or  lakes  are 
excladed,  as  are  also  cases  dealing 
with  the  acquisition  by  prescription  of 
the  right  to  embank  against  flood 
waters. 

Ihe  right  to  deflect  the  stream,  to 
embank  in  order  to  prevent  the  stream 
from  changing  its  course,  or  to  protect 
the  shore  from  encroachment  of  the 
water,  or  to  embank  against  water 
purposely  turned  out  of  the  stream,  or 
against  flood  waters  which  have 
previously  left  the  channel  or  over- 
flowed the  staream,  is  not  treated  in 
this  note. 

MI.  Oenorol  rule. 

A  riparian  owner  has  no  right  to 
construct  an  embankment  or  barrier 
along  the  normal  bank  of  the  stream, 
to  protect  his  land  from  the  overflow 
fhereof,  when  such  embankment  or 


barrier  will  cause  the  waters  of  the 
stream,  in  times  of  ordinary  floods,  to 
damage  the  lands  of  other  riparian 
proprietors. 

United  StatesL— Cairo,  V.  &  C.  R.  Co. 
V.  Brevoort  (1894)  25  L.RJ^.  527,  62 
Fed.  129. 

Alabama^Farris  v.  Dudley  (1884) 
78  Ala.  124,  56  Am.  Rep.  24. 

Georgia* — O'Connell  v.  East  Tennes- 
see, V.  &  G.  R.  Cto.  (1891)  87  Ga.  246, 
IS  L.RJV.  894,  27  Am.  St  Rep.  246,  13 
S.  E.  489. 

IIlinoi& — Burke  v.  Sanitary  Dist 
(1894)  152  III  125, 38  N.  E.  670;  Brad- 
bury v.  Vandalia  Levee  &  Drainage 
Dist  (1908)  236  111.  86,  19  L.RJL. 
(N.S.)  991,  86  N.  E.  168,  15  Ann.  Cas. 
904;  Mauvaisterre  Drainage  &  Levee 
Dist  V.  Wabash  R.  Co.  (1921)  299  111. 
299,  —  AXJR.  — ,  132  N.  E.  559; 
Dickerson  v.  Croodrich  (1914)  190 
III.  App.  505. 

Iowa.— Keck  t.  Venghause  (1905) 
127  Iowa,  629,  108  N.  W.  773,  4  Ann. 
Cas.  716. 

Hmtaiub — ^Fordham  v.  Northern  P. 
R.  Co.  (1904)  80  Mont.  421,  66  L.R.A. 
656, 104  Am.  St  Rep.  729,  76  Fac.  1040. 

New  YOTfe, — Hartshorn  v.  Chaddock 

(1892)  135  N.  Y.  116.  17  L.RA.  426, 
81  N.  E.  997;  Ordway  v.  Canisteo 

(1893)  66  Hun,  569,  21  N.  Y.  Supp. 
885. 

Tesas. — Ft.  Worth  Improv.  Diat.  v. 
Ft.  Worth  (1913)  106  Tex.  148,  48 
LJl.A.(N.S.)  994.  158  S.  W.  164; 
Sullivan  v.  Dooley  (1903)  31  Tex.  Civ. 
App.  589,  73  S.  W.  82;  Way  v.  Roddy 
(1911)  —  Tex.  Civ.  App.  — ,  140  S.  W. 
1148. 

Virsbiia^Burwell  v.  Hobson  (1866) 
12  Gratt  322.  66  Am.  Dec.  247. 

West  '^Hrgiiiia.— Cline  v.  Norfolk  & 
W.  R.  Co.  (1911)  69  W.  V4.  436,  71 
S.  E.  705. 

England. — Henzies  v.  Breadalbane 
(1828)  3  BHgh,  N.  B.  414,  4  Eng. 
Reprint.  1387. 

This  rule  was  upheld  In  Rex  v. 
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Trafford  (1831)  1  Barn.  &  Ad.  874, 
109  Engf.  Reprint,  1011,  9  L.  J.  Masr. 
Gas.  66,  and  upon  the  reversal  of  the 
case  in  (1832)  2  Cromp.  &  J.  265,  149 
Eng.  Reprint,  114,  8  Ring.  204,  131 
Eng.  Reprint,  379,  1  Moore  &  S.  401,  1 
L.  J.  Exch.  N.  3.  90,  the  appellate 
court  conceded  the  rule,  but  held  it 
inapplicable. 

And  the  same  rule  was  recognized 
in  Cubbins  v.  Mississippi  River  Com- 
mission (1916)  241  U.  S.  351,  60  U  ed. 
1041,  36  Sup.  Ct.  Rep.  671;  Walters  v. 
Marshalltown  (1909)  146  Iowa,  457, 
26  L.R.A.(N.S.)  199,  120  N.  W.  1046; 
Wilhelm  v.  Burleyson  (1890)  106  N.  C. 
881,  11  S.  E.  590;  and  Bickett  v. 
Morris  (1866)  12  Jur.  N.  S.  (Eng.) 
803,  L.  R.  1  H.  L.  Sc.  App.  Cas.  47, 
14  Ii.  T.  N.  S.  836. 

Some  of  the  cases  state  the  rule  to 
be  that  a  riparian  owner  has  the  right 
so  to  embank  against  the  overflow  of 
the  stream,  provided  in  so  doing  he 
does  not  cause  injury  to  the  lands  of 
others. 

IdiAa — ^Boise  Development  Co.  v. 
Idaho  Trust  &  Sav.  Bank  (1918)  24 
Idaho,  86, 133  Pac  916. 

Kansas. — Parker  v.  Atchison  (1897) 

68  Kan.  29,  48  Pac.  631. 

New  York.— Wallace  v.  Drew  (1871) 

69  Barb.  413,  which,  after  reversal  by 
the  general  term  on  the  ground  that 
the  damages  were  excessive,  was 
affirmed  by  the  court  of  appeals  upon 
its  reversal  of  the  general  term,  in 
(1873)  54  N.  y.  678. 

Ohlft^Crawford  v.  Rambo  (1886) 
44  Ohio  St.  279,  7  N.  E.  429. 

Oklahoma.  —  Jefferson  v.  Hicks 
(1909)  23  Okla.  684,  24  LJl.A.(N.S.) 
214,  102  Pac.  ?9. 

Texaa— Knight  v.  Durham  (1911) 
—  Tex.  Civ.  App.  — ^  136  S.  W.  691. 

Washington. — ^Peterson  v.  Arland 
(1914)  79  Wash.  679, 141  Pac.  63. 

Wyoming.— Lada  V.  Redle  (1903)  12 
Wyo.  362,  75  Pac.  691. 

It  will  be  observed,  however,  that 
this  is  practically  the  same  aa  the  fore- 
going rule  to  the  effect  that  he  cannot 
embank  if  it  injures  others. 

In  Burwell  v.  Hobson  (1855)  12 
Gratt.  (Va.)  322,  65  Am.  Dec.  247, 
supra,  while  it  was  conceded  that  no 
one  had  the  right  to  divert  a  stream 


from  its  accustomed  course  to  the 
injury  of  others,  it  was  contended 
thdt  this  applied  only  to  the  ordinary 
and  not  the  extraordinary  flow  of  the 
stream,  and  the  court,  in  this  connec- 
tion, said:  "The  maxim  'sic  utere  tiio 
ut  alienum  non  Isedas'  emphatically 
applies  to  the  case  of  a  riparian  pro- 
prietor, and  is  the  true  legal,  as  well 
as  moral,  measure  of  his  rights.  He  I 
has  no  right  to  divert  the  stream,  or  | 
any  part  of  it,  from  its  accustomed 
course,  to  the  injury  of  other  persons. 
This  is  a  plain  proposition,  laid  down 
by  all  the  writers  on  the  subject  of 
water  rights,  and  was  not  denied  by 
the  counsel  for  the  appellee.   But  he 
contended  that  it  is  confined  in  its 
application  to  the  ordinary  coarse  of 
the  stream,  and  that  a  riparian  ino- 
prietor   may   lawfully   protect  his 
property  from  floods,  by  erecting  a 
dike  or  other  obstruction  on  his  own 
land,  though  its  necessary  effect  may 
be  to  turn  the  superabundant  wati^ 
onto  the  land  of  his  neighbor.  Such 
a  distinction  between  the  ordinary 
and  extraordinary  flow  of  a  stream  is 
not  laid  down  or  recognized  by  any 
elementary  writer,  nor  in  any  ad- 
judged case,  so  far  as  I  have  seen. 
The   utnxrat  extent   to   which  the 
authorities  seem  to  go  in  that  direc- 
tion is  that  a  riparian  proprietor  may  i 
erect  any  work  in  order  to  prevent 
his  land  being  overflowed  by  any 
change  of  the  natural  state  of  the 
stream,  and  to  prevent  its  old  course 
from  being  altered.    Angell,  Water- 
courses, §  333.   But  he  has  no  right, 
for  his  greater  convenience  and  bene-  i 
fit,  to  build  anything  which,  in  times  | 
of  ordinary  flood,  will  throw  the  water 
on  the  grounds  of  another  proprietor,  I 
so  as  to  overflow  and  injure  them.  Id.  { 
g  334.    If,  in  the  case  of  such  aa  ] 
obstruction,  it  appears  that  the  injuiy 
therefrom  arose  from  causes  which  ] 
might  have  been  foreseen,  such  as 
ordinary  periodical  freshets,   he  is  1 
liable  for  the  damage.    Id.   §  349.  ! 
That  the  supposed  distinction  does  not  j 
exist  was  expressly  decided  hjr  the 
court  of  King's  bench  in   Rex  v.  | 
Trafford  (1831)  1  Bam.  A  Ad.  874.  i 
109  Eng.  Reprint,  1011.    Tent«rden,  I 
Ch.    J.,    in    delivering   the  judg- 
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ment  of  the  court  in  that  case,  said: 
"Now  it  has  long  been  established 
that  the  ordinary  course  of  water 
cannot  be  lawfully  changed  or  ob- 
sbiicted  for  the  benefit  of  one  class 
of  persons,  to  the  injury  of  another. 
Unless,  therefor^  a  sound  distinction 
can  be  made  between  the  ordinary 
eoDrse  of  water  flowing  in  a  bounded 
channel  at  all  usual  seasons,  and  the 
extraordinary  course  which  its  super- 
abundant   quantity    has    been  ac- 
eostomed  to  take  at  particular  seasons, 
the  creation  and  continuance  of  these 
fenders  cannot  be  justified.   No  case 
was  cited,  or  has  been  found,  that  will 
support  such  a  distinction/  Id.  887. 
The  judgment  in  that  case  was  re- 
versed in  the  exchequer  chamber. 
[(1832)  8  Bing.  204,  131  Eng.  Re- 
print. 379.  1  Moore  &  S.  401,  2  Cromp. 
&  J.  265,  149  Eng.  Reprint,  114.  1 
L.  J.  Ezch.  N.  S.  90.]    But  that 
court  agreed  in  the  principle  laid 
down  by  tbe  court  of  King's  bench, 
tiiough  it  did  not  discover,  upon 
the  special   verdict,   a   finding  of 
sufficient  facts  to  warrant  its  applica- 
tion to  the  case.    It  is  often  the 
nratnal  interest  of  adjacent  riparian 
^prietors  to  agree  to  erect  works  on 
their  respective  lands  to  protect  them 
against  floods,  and  keqp  the  water  at 
all  times  in  its  natural  channel,  ^hat 
interest  is  generally  sufficient  to  bring 
them  to  such  an  agreement.   But  in 
the  absence  of  agreement^  express  or 
implied,  or  of  any  statutory  provision 
on  the  subject,  the  law  affords  no 
means  of  compelling  the  erection  of 
aach  works,  however  beneficial  they 
might  be  to  the  proprietors  or  the 
public,  and  will  not  allow  one  pro- 
prietor, by  erecting  such  works  on  his 
land,   to   compel   another  to  erect 
similar  works  on  his,  as  a  necessary 
means  of  defense.   Each  has  the  ex- 
clnsive  right  to  judge  and  act  for  him- 
self on  this  subject,  taking  care  not 
to  injure  the  property  of  the  other." 

And  in  Menzies  v.  Breadalbane 
(1828)  3  Bligh.  N.  R.  414,  4  Eng. 
Reprint,  1387,  the  court  held  that  the 
principle  that  you  could  not  divert  a 
stream  applied  as  well  to  the  flood 
channel  as  to  the  ordinary  channel, 
saying :  "It  does  not  appear  to  me  that 
there  is  any  solid  ground  for  the  dis- 


tinction. The  ordinary  course  of  the 
river  is  that  which  it  takes  at  ordi- 
nary times;  there  is  also  a  flood 
channel :  I  am  not  talking  of  that  which 
it  takes  in  extraordinary  or  acci- 
dental floods;  bnt  the  ordinary  course 
of  the  river  in  the  different  seasons 
of  the  year  must,  I  apprehend,  be 
subject  to  the  same  principle." 

It  was  held  in  Crawford  v.  Rambo 
(1886)  44  Ohio  St.  279,  7  N.  E.  429, 
that  it  is  the  duty  of  a  riparian 
owner,  before  erecting  an  embank- 
ment to  protect  his  own  land  from 
floods,  to  exercise,  in  the  first  instance, 
such  prudence  and  care  as  an  ordi- 
narily careful  and  intelligent  man 
might  exercise,  as  to  whether  his  pro- 
posed embankment  will  cause  material 
injury  to  the  lands  of  his  neighbors 
at  the  time  of  such  floods  as  may 
reasonably  be  anticipated  at  any 
season  of  the  year,  and  that  he  is 
liable  in  damages,  if  his  embankment 
occasions  substantial  injury  to  the 
lands  of  a  neighbor  upon  the  stream, 
which  might  have  been  anticipated  by 
a  man  of  ordinary  prudence  and  in- 
telligence; and  that  where  it  appears 
from  its  subsequent  action,  though  not 
at  the  time  of  its  construction,  that 
the  embankment  does  and  wil^ 
continue  at  ordinary  floods,  to  do 
injury  to  his  neighbor's  lands,  it  then 
becomes  his  duty  to  abate  or  so  modify 
it  as  to  avoid  such  injury,  and  he  is 
liable  in  damages  for  an  omission  to 
do  so.  In  discussing  the  last  point,  the 
court  said:  "But  as  the  effect  of  a 
certain  embankment,  acting  upon  the 
waters  of  a  stream  when  at  its  flood, 
cannot  be  known  with  certainty  by  a 
man  of  ordinary  knowledge  and  skill 
until  the  experiment  has  been  made,  it 
must  follow  that^  when  a  proprietor 
constructs  an  embankment  for  the 
benefit  of  his  own  land,  he  should 
not  be  held  liable  for  its  unforeseen 
results  to  his  neighbor,  if.  at  the  time 
he  constructed  it,  he  exercised  the  care 
and  skill  of  an  ordinarily  skilful  and 
intelligent  man.  .  .  .  After,  how- 
ever, the  occurrence  of  an  ordinary 
flood  has  shown  the  tendency  of  the 
embankment  at  such  times  to  occasion 
injury  to  an  adjacent  proprietor,  and 
that  its  effect  at  each  recurring  flood 
will  be  to  cause  additional  injury,  tbe 
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duty  on  his  part  at  once  arises  to 
obviate  the  cause  of  the  injuiy;  and 
if  he  fails  to  do  so,  his  liability  from 
snch  time  mus^  upon  principle,  be  the 
same  as  it  would  have  been  could  he 
have  foreseen  the  result  in  the  first 
instance.  He  cannot,  by  the  exercise 
of  care  and  diligence  in  the  first 
instance,  acquire  the  right  to  continue 
a  nuisance  to  lands  of  his  neighbor. 
Care  and  diligence  in  constructing 
the  embankment  can  only  exonerate 
the  party  building  it  from  snch 
damages  as  were  unforeseen  at  the 
time." 

A  riparian  proprietor,  whether  he 
be  the  owner  of  one  or  both  banks  of 
a  running  stream  of  water,  has  no 
lawful  right  to  build  an  embankment 
along  the  stream  which  will,  in  times 
of  ordinary  flood,  operate  to  throw  the 
waters  of  such  stream  upon  the  landb 
of  another  proprietor  so  as  to  overflow 
and  damage  them.  Farris  v.  Dudley 
(1884)  78  Ala.  124,  66  Am.  Rep.  24. 

And  the  fact  that  the  builders  of 
|iuch  embankment  have  reclaimed  for 
themselves  more  land  than  they  have 
been  instrumental  in  submerging  for 
the  party  objecting  thereto  is  no 
excuse  for  their  wrongful  act  in  build- 
ing such  embankment.  Ibid. 

In  Burke  v.  Sanitary  Dist.  (1894) 
162  IlL  125,  88  N.  £.  670,  the  court 
said  that  the  rule  that  a  riparian  own- 
er  cannot  erect  dikes  or  embankments 
along  the  bank  of  a  stream,  which  will 
cause,  in  times  of  ordinary  reeurrinr 
floods,  the  land  of  another  to  be  over- 
flowed to  its  damage,  applied  whether 
the  stream  was  public  or  private. 

But  a  riparian  proprietor  may  em- 
bank against  extraordinary  floods, 
even  though  he  thereby  causes  damage 
to  the  lands  of  other  proprietors. 
Cubbins  v.  Mississippi  Biver  Ck>m- 
mission  (1916)  241  U.  S.  361,  60  L.  ed. 
1041,  86  Sup.  Ct.  Eep.  671;  Mailhot  v. 
Pugh  (1878)  30  La,  Ann.  1369; 
Kansas  City,  M.  &  B.  R.  Co.  v.  Smith 
(1896)  72  Hiaa.  677,  27  L.RJ^.  762,  48 
Am.  St.  Rep.  679,  17  So.  78;  Jones  v. 
George  (1921)  —  Miss.  — ,  89  So.  281; 
Welty  V.  Vulgamore  (1901)  24  Ohio  C. 
C.  572,  affirmed  without  opinion  in 
(1902)  67  Ohio  St.  529,  67  N.  E.  HQS; 
Smeltzer  v.  Ford  City  (1914)  246  Pa. 


660,  LJI.A.1916C,  700,  92  AtL  702; 
Chesapeake  ft  O.  B.  Co.  v.  Henri- 
weather  (1917)  120  Va.  66,  91  S.  E.  92. 

The  rule  permitting  riparian  pro- 
prietors to  embank  against  extraor- 
dinary floods  is  recognized  in  0*- 
Gonnell  v.  East  Tennessee  V.  &  G.  R. 
Co.  (1891)  87  Ga.  246,  13  L.RA.  394. 
27  Am.  St.  Rep.  246,  13  S.  E.  489,  and 
Wallace  v.  Drew  (1871)  69  Barb. 
(N.  Y.)  418,  which,  after  reversal  br 
Idle  general  term  on  the  ground  that 
the  damages  were  excessive,  was 
affirmed  by  the  court  of  appeals  upon 
its  reversal  of  the  general  term  in 
(1873)  64  N.  Y.  678. 

The  entire  valley  which  the  Miaais- 
sippi  river  traverses  not  be  re- 
garded as  the  high-water  bed  of  the 
river,  80  that  levees  may  not  be 
erected  on  its  natural  banks  as  a  pro- 
tection against  accidental  and  extraor- 
dinary floods  without  liability  to 
riparian  owners  whose  lands  may  be 
damaged  by  the  consequent  raising  of 
the  flood  level.  Cubbins  v.  Mississippi 
River  Commission  (1916)  241  U.  & 
361,  60  U  ed.  1041,  86  Sup.  Ct  Bep. 
671. 

And  it  was  held  in  Mailhot  v.  Pni^ 
(1878)  30  La.  Ann.  1369,  that  the 
owner  of  a  plantation  on  a  bayou,  en- 
dangered by  back  water  from  the  over- 
flow of  the  river,  who  erects,  in  an 
exceptional  and  pressing  em«rgeney, 
levees  to  protect  his  land  from  an 
extraordinary  inundation,  is  not  liable 
for  damages  caused  thereby  to  an 
adjoining  owner. 

And  the  mere  fact  that  the  water 
on  land  overflowed  in  an  extraor- 
dinary flood  was  somewhat  deeper, 
remained  longer,  and  flowed  with 
stronger  current  t^an  it  would  have 
done  except  for  a  railroad  embank- 
ment, does  not  show  any  injury  by 
reason  of  the  embankment,  where  the 
crops  must  have  been  eoverad  wiUk 
water  long  before  any  water  was 
diverted  thereto  by  the  embankment. 
Kansas  City,  M.  &  B.  R.  Co.  v.  Smith 
(1896)  72  Mies.  677,  27  LJtJk.  762,  48 
Am.  St.  Rep.  579, 17  So.  78. 

Ill,  JTecMStty  of  •ubsbiMCtal  daiiwi0« 
preclude  right. 

The  damage  resulting  to  the  lands 
of  other  proprietora  from  the  ereetioa 
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hf  ft  riparian  proprietor  of  an  embank- 
ment to  protect  his  land  from  ordinary 
floods  must  be  material  or  substantial, 
is  order  to  preclude  him  from  main- 
taining such  embankment.  Parker  t. 
Atchison  (1897)  68  Kan.  29,  48  Pac. 
631;  Crawford  t.  Bambo  (1886)  44 
Ohio  St  279,  7  N.  E.  429;  Kniffht  v. 
Durham  (1911)  —  Tex,  Civ.  App.  — , 
136  S.  W.  691;  Way  v.  Boddy  (1911) 
-  Tex.  CiT.  — >  140  S.  W. 
U48. 

In  Crawford  t.  Rambo  (1886)  44 
Ohio  St  279.  7  N.  E.  429.  holding 
ttat  a  riparian  owner  has  the  risbt  to 
erect  an  embankment  along  the  stream 
to  prevent  his  land  from  being  flooded, 
altiiough    other    owners    will  be 
damaged,  if  the  damage  will  be  nomi- 
nal or  slight,  the  court,  in  discuss- 
ing this  point,  said :  ''As  each  owner 
has  the  xight  to  protect  his  own  lands 
from  the  violence  ot  the  current  or 
to  io^rove  the  same^  by  the  erection 
of  embankments,  and.  as  a  rule,  this 
cannot  be  done  without  increasing  to 
some  extent  the  flow  upon  the  opposite 
^ide,  it  follows  that  this  must  be  per- 
mitted, to  some  extent,  by  all  owning 
lands  upon  the  stream,  or  the  right 
cannot  be  exercised  by  any  one  of 
them.  Such  a  rigid  application  of  the 
principle  of  the  maxim  (aqua  cumt  et 
ddbet  currere  ut  currere  solebat) 
would  materially  impair  the  interests 
of  agriculture  in  some,  if  not  all,  of 
the  most  fertile  valleys  of  the  state, 
without  any  necessary  requirement  on 
the  part,  if  not  to  the  detriment,  of 
private  property.  It  is  true,  as  a  rule, 
that  every  invasion  of  a  private  right 
imports  an  injury  for  which  the  law 
will   allow  a  recovery  of  nominal 
damages,  at  least  for  the  purpose  of 
maintaining  the  right  and  preventing 
the  wrong  from  ripening  into  a  right 
by  lapse  of  time.    Tootle  v.  Clifton 
(1871)  22  Ohio  St  247,  10  Am.  Rep. 
TO2;  Sedgw.  Damages,  chap.  2.  As  a 
mle  the  infringement  of  a  right  can 
be  determined  without  regard  to  the 
damages  that  may  have  been  occa- 
sioned, the  injury  and  the  damage 
being  plainly  separable.   But  this  is 
not  so  plainly  the  case  among  riparian 
proprietors.    They  have  a  common 
rii^t  in  and  over  the  waters  of  the 


same  stream,  and  the  invasion  of  tiie 
individual  right  of  one  in  the  subject 
of  their  common  enjoyment  cannot  be 
determined  until  some  act  is  done  by 
another  that  is  in  excess  of  the  com- 
mon right  of  all  in  the  same  subject 
So  that  in  such  cases,  before  an 
action  can  be  brought  by  one  riparian 
proprietor  against  another  for  an  in- 
fringement of  the  former's  right  as 
such  proprietor,  he  must  show  that  he 
has  been  substantially  damaged  by  the 
act  of  the  latter."  And  in  the  head- 
note  by  the  court  it  is  stated  that  "by 
material  injury  must  be  understood  an 
injury  resulting  in  damages  of  a  sub- 
stantial nature;  not  merely  nominal; 
and  which  are,  in  some  cases,  awarded 
to  prevent  a  wrong  from  ripening  into 
a  right  by  lapse  of  time." 

And  in  Knight  v.  Durham  (1911)  — 
Tex.  Civ.  App.  — .  186  S.  W.  591,  hold- 
ing that  in  order  to  enjoin  the  erection 
of  such  a  levee  or  embanlonent  or  to 
compel  its  removal,  the  one  complain- 
ing thereof  must  show  that  he  suffers 
material  injury,  the  court  said ; 
"Appellant  objects,  by  his  6th  and  7th 
assignments  of  error,  to  that  portion 
of  the  court's  charge  wherein  the  jury 
was  required  to  find  that  the  levees 
materially  injured  appellant's  land 
before  they  could  return  a  verdict  for 
him.  Appellant  objects  to  the  use  of 
the  word  ^materially.'  and  his  conten- 
tion is  that  it  is  not  necessary  for 
appellant  to  show  material  injury. 
The  result  of  his  contention  is  that 
immaterial  injury  would  be  sufficient. 
The  levees  were  erected  by  appellee, 
if  any  were  in  fact  erected,  upon  his 
own  land,  and  he  had  an  undoubted 
right  to  do  so,  being  limited  only  in 
the  exercise  of  such  right  by  the 
corresponding  obligation  not  to  injure 
the  land  of  appellant.  If  there  was 
such  consequent  injury,  but  it  was  not 
material,  then  the  injury  is  not  action- 
able. Equity  certoinly  will  not  inter- 
fere with  appellee's  right  to  erect 
levees  on  his  own  land  merely  to 
gratify  the  whim  of  appellant,  and 
this  would  be  the  practical  result  if 
the  injury  to  his  land  was  immaterial, 
which  must  be  understood  as  'not  sub- 
stential,  trivial,  or  unimportent' 
Such  a  ease  woiUd  be  proper  for  the 
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application  of  the  nuudm  'de  mini- 
mis/ " 

And  in  Way  v.  Roddy  (1911)  —  Tex. 
Civ.  App.  — ,  140  S.  W.  1148,  an  in- 
junction was  denied  because  the  lands 
of  the  other  riparian  owner  were  held 
not  to  have  been  injured,  the  court 
saying  that  the  effect  of  the  levee 
woald  be  to  deepen  the  water  on  the 
other's  land»  not  exceeding  6  inches 
in  the  highest  flood,  which  would  not 
materially  injure  the  land. 

And  in  Bickett  v.  Morris  (1866)  12 
Jur.  N.  S.  (Eng.)  803,  there  is  a  dic- 
tum to  the  following  effect:  "The 
proprietors  on  the  banks  of  a  river  are 
entitled  to  protect  their  property 
from  the  invasion  of  the  water  by 
building  a  bulwark  ripe  muniendie 
causa,  but  even  in  this  necessary 
defense  of  themselves,  they  are  not  at 
liberty  so  to  conduct  their  operations 
as  to  do  any  actual  injury  to  the 
property  on  the  opposite  bank  of  the 
river.  In  this  case,  mere  apprehension 
of  danger  will  not  be  sufficient  to  found 
a  complaint  of  the  acts  done  by  the 
opposite  proprietor,  because,  being  on 
the  party's  own  ground,  they  were 
lawful  in  themselves,  and  only  became 
unlawful  in  their  consequences,  upon 
the  principle  of  'sic  utere  tuo  ut 
alienum  non  bedas/  " 

1^.  Dtstinetion   between   ordinary  and 
extraordinarjf  floods* 

Some  difficulty  is  met  in  applying 
the  general  rule  that  a  riparian  owner 
may  not  embank  against  ordinary 
floods,  but  may  embank  against  ex- 
traordinary floods,  when  we  seek  to 
determine  whether  the  flood  which 
caused  the  alleged  damage  was  an 
ordinary  or  extraordinary  one.  It  may 
safely  be  said  that  the  floods  which 
occur  annually,  or  at  other  regular 
intervals,  are  ordinary  floods,  but 
those  that  occur  at  irregular  intervals 
may  or  may  not  be  extraordinary 
floods,  dependent  upon  whether  or  not 
they  should  have  been  foreseen. 

The  court,  in  the  case  of  Jefferson 
V.  Hicks  (1909)  23  Okla.  684, 24  L.R.A. 
(N.S.)  214,  102  Pac.  79,  set  out  the 
distinction  between  ordinary  floods 
and  extraordinary  floods  as  follows: 
"An  ordinary  flood  is  one  the  repeti- 


tion of  which,  though  at  uncertain 
intervals,  might,  by  the  exercise  of 
ordinary  diligence  in  investigating  the 
character  and  habits  of  the  stream, 
.  .  .  have  been  anticipated.  An 
extraordinary  flood  is  one  of  those  un- 
expected visitations  whose  comings 
are  not  foreshadowed  by  the  usual 
course  of  nature,  and  whose  magni- 
tude and  destructivenesfl  could  not 
have  been  anticipated  or  provided 
against  by  the  exercise  of  ordinary 
foresight." 

Floods  and  freshets  which  habitaal- 
ly  recur,  though  at  irregular  and  in- 
frequent intervals,' are  not  extraordi- 
nary or  unprecedented,  but  ordinary 
floods.  Cairo,  V.  &  C.  R.  Co.  v.  Bre- 
Toort  (1894)  26  LJtJL.  627,  62  M 
129. 

In  Diamond  Match  Go.  v.  New  Haven  i 
(1888)  55  C<Hm.  610,  3  Am.  St.  Rep.  70, 
13  Atl.  409,  in  which  a  town  was  held 
not  liable  for  damages  to  an  upper 
riparian  owner  from  the  setting  back 
of  the  water  upon  his  land  at  the  time 
of  an  extraordinary  flood,  because  ef 
the  construction  by  the  town  of  an 
embankment  along  the  edge  of  the 
river,  which  case  is  not  in  point  be- 
cause based  upon  its  character  as  a 
municipal  corporation,  and  not  as  a 
riparian  owner,  it  was  contended  that 
the  flood  which  did  the  danug^ 
though  unusual,  was  not  anpreee- 
dented,  but  was  such  a  flood  as  had 
sometimes,  though  infrequently,  oc-  | 
curred,  and  ought  to  have  been  j 
expected,  and  that  therefore  it  was  not 
an  extraordinary  flood ;  the  court,  1 
however,  held  that  an  extraordinary 
flood  was  not  necessarily  an  unprece- 
dented one,  but  might  be  one  that 
happened  so  rarely,  or  in  snch  nnnsnal 
circumstances,  that  It  was  not  to  be 
expected. 

And  in  State  v.  Ousatonic  Water  Co. 
(1884)  51  Conn.  187,  not  in  point  with 
this  annotation,  where  the  liability  of 
the  defendant  for  damages  from  the 
building  of  a  dam  depended  upon 
whether  the  flood  which  caused  the 
damage  was  an  extraordinary  one,  the 
same  view  as  in  the  preceding  case, 
as  to  the  character  of  an  extraordinary 
flood,  was  taken. 

A  riparian  owner  ifl  not  liable  for 
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damases  suffered  by  the  land  of  an 
oi^site  owner,  caused  by  the  erection 
by  the  former  of  an  embankment  along 
the  stream,  where  the  damage  oc- 
enrred  during  an  extraordinary  flood, 
vhieh  had  been  equaled  but  twice  and 
exceeded  but  once  in  the  memory  of 
the  inhabitant  familiar  with  the 
history  of  the  stream.  Kanaas  City, 
H.  &  B.  R.  Co.  T.  Smith  (1895)  72 
Hiss.  677.  27  L.R.A.  762,  48  Am.  St. 
Eep,  579,  17  So.  78. 

In  Ohio  &  M.  R.  Co.T..Ramey  (1891) 
139  DL  9,  S2  Am.  St.  Rep.  176,  28  N.  E. 
1087,  where  a  railroad  embankment 
over  the  bottom  lands  bordering  a 
watercourse  caused  flood  waters  which 
would  otherwise  have  flowed  away  to 
be  banked  up  and  thrown  upon  the 
lands  of  an  upper  riparian  owner,  it 
was  held  that  the  railroad  company 
was  liable  for  damages  resulting  from 
an  unnaual  or  extraordinary  flood 
which  it  should  have  anticipated 
would  occur,  since  such  floods  had 
occasionally  occurred  in  the  past  at 
irregular  intervals,  and  that  the  duty 
of  the  railroad  in  constructing  such 
embankment  was  not  limited  to  pro- 
viding against  the  consequences  of 
ordinary  floods. 

In  discussing  this  liability  as  to> 
ertraordinaiy  floods,  the  court  in  this 
case,  said:   "The  principle  clearly  is 
that,  although  a  rainfall  may  be  more 
than  ordinary,  yet  if  it  be  such  as  has 
occasionally  occurred,  and,  it  may  be, 
at  irregular  intervals,  it  is  to  be  fore- 
seen that  it  will  occur  again,  and  it  is 
the  duty  of  those  changing  or  restrain- 
ing  the  flow  of  water  to  provide 
against  the  consequences  that  will 
resuK  from   it.    It   is   within  the 
knowledge  of   all   who  have  long 
resided  in  this  state  that  our  streams 
are  occasionally  subject,  after  inter- 
vals which  are  sometimes  of  shorter 
and  at  other  times  of  longer  duration, 
to  great  floods  occasioned  by  very 
heavy  rainfalls,  and  their  heights  are 
known  by  those  who  have  felt  inter- 
ested in  them.    Such  rainfalls  were 
not  usual  and  ordinary,  but  they  were 
unusual  and  beyond  ordinary,  1.  e., 
they  were  extraordinary;  and  yet  it 
is  just  as  certain  that  like  rainfalls 
will  occur  in  the  future  as  it  is  that- 


the  same  laws  of  nature  by  which  they 
are  produced,  and  the  same  conditions 
to  be  affected  by  those  laws,  will  con- 
tinue to  exist  in  the  future  as  they 
have  in  the  past.  Though  of  rare 
occurrence,  such  rainfalls  are  not 
phenomenal,  and  therefore  beyond 
reasonable  anticipation,  and  it  Is 
hence  but  the  prudence  that  a  discreet 
man  would  exercise  in  his  own  affairs 
to  provide  against  injury  from  them." 

But  in  Welty  v.  Vulgamore  (1901) 
24  Ohio  G.  C.  572,  affirmed  without 
opinion  in  (1902)  67  Ohio  St.  529,  67 
N.  E.  1103,  holding  that  a  riparian 
owner  who  constructed  a  levee  along 
the  bank  of  the  river  was  not  liable 
for  resulting  damage  to  the  land  of  an 
opposite  owner,  sustained  during  an 
extraordinary  and  unusual  flood  which 
could  not,  at  the  time  of  the  construc- 
tion of  the  levee,  have  been  anticipated 
by  a  man  of  ordinary  prudence  and 
intelligence,  it  appeared  that  the  high- 
est flood  that  had  ever  occurred, 
occurred  in  1884,  and  that  subsequent 
to  this  flood  the  defendant  constructed 
his  levee,  and  that  extraordinary 
floods  occurred  thereafter  in  1893, 
1897,  and  1898,  and  that  it  was  these 
floods  that  caused  the  damage  to  plain- 
tiff's lands,  and  that  no  damage  was 
caused  by  the  ordinary  or  usual  floods, 
and  it  was  contended  that  the  defend- 
ant was  liable  for  the  damage  from 
these  extraordinary  floods,  because  he 
had  witnessed  the  1834  flood,  and  that 
the  case  came  within  the  rule  laid 
down  in  the  case  of  Ohio  &  M.  R.  Co. 
v.  Ramey  (IlL)  supra,  to  the  effect 
that  a  riparian  owner  building  a  levee 
or  embankment  to  protect  his  land 
from  flood  is  bound  to  anticipate  and 
provide,  not  only  for  the  flow  of  the 
ordinary  floods,  but  also  for  the  floods 
which  occur,  at  long  intervals,  and 
which,  from  having  been  known  to 
occur,  may  reasonably  be  expected 
again;  but  the  court  distinguished 
such  case  as  follows:  **Now,  let  us 
apply  the  facts  of  the  case  to  the  case 
as  found  here,  on  the  evidence  in  this 
case.  In  that  case,  the  court  puts  the 
decision  upon  the  ground  that  they 
were  not  only  to  provide,  in  their  em- 
bankment, against  the  floods  that  may 
usually  occur,  but  such  floods,  as 
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extraordinary  floods,  that  occur 
occasionallyp  and  that  have  occurred 
in  the  past.  Now,  how  stands  the  case 
at  bar?  In  this  case  Vulfiramore  had 
one  flood,  as  appears  i^rom  the  evi- 
dence, to  guide  him;  that  was  the  flood 
of  1884.  No  evidence  showing  that 
this  Scioto  river  had  occasionally — at 
long  intervals,  even — raised  to  the 
height  that  it  did  in  1884 ;  therefore,  he 
had  but  one  of  what  may  be  generally 
known  in  this  Scioto  and  Ohio  valley, 
as  one  of  the  most  remarkable  floods 
that  have  appeared  since  the  white 
man  occupied  the  country;  so  that,  as  I 
say,  he  had  nothing  to  indicate  to  him, 
excepting  the  flood  of  1884.  Now, 
what  should  a  reasonable  man  do, 
knowing  there  had  been  one  such  flood, 
when  he  went  to  conatruct,  or  under- 
took to  construe^  a  levee  or  embank- 
ment? Why,  we  will  all  see  readily 
that  an  ordinaiy  prudent  man  would 
not  be  required  to  anticipate  the  flood 
of  1884.  Why?  Because,  as  I  said, 
from  the  evidence  before  us.  no  such 
flood  had  ever  appeared  before;  there- 
fore, he  would  not  be  required,  as  a 
prudent  man,  to  guard  against  a  flood 
of  that  kind  in  the  future."  The  court, 
however,  said,  following  the  case  of 
Crawford  v.  Rambo  (1886)  44  Ohio  St. 
279,  7  N.  E.  429,  supra,  in  subd.  II., 
that,  if  the  embankment  or  levee  had 
been  constructed  after  the  recurrence 
of  two  or  three  of  the  extraordinary 
floods,  it  would  not  have  had  any 
doubt  in  holding  that  those  floods 
might  be  considered  as  ordinary 
floods  that  might  be  anticipated. 

And  in  regard  to  the  question  as  to 
what  constitutes  an  extraordinary 
flood,  the  court  in  Cubbins  v.  Missis- 
sippi River  Commission  (1916)  241 
U.  S.  351,  60  L.  ed.  1041,  86  Sup.  Ct 
Rep.  671,  said:  "Were  the  overflows 
in  this  case  accidental  and  extraordi- 
nary? is,  then,  the  proposition  to 
which  the  case  reduces  itself.  That 
the  volume  of  water  from  the  vast 
watershed  which  the  Mississippi  river 
drains,  and  which,  by  means  of  perco- 
lation and  tributaries,  reaches  that 
river,  is  susceptible  now  and  again  of 
being  so  simultaneously  drained  off 
from  the  watershed  into  the  river,  and 
thus  so  vastly  increasing  the  amount. 


of  water  to  be  carried  off  in  a  gives 
time,  as  to  cause  the  overflow  of  th« 
valley  which  the  river  traversefl^  and 
to  thereby  endanger  the  enormou 
interests  concerned,  is  too  well  knows 
to  require  anything  but  statement 
But  that  the  possibilities  of  such  i 
result  do  not,  when  such  overflows 
occur,  cause  them  to  be  not  accident&l, 
is,  to  say  the  least,  persuasivelj 
established  by  tiie  ruling  in  Viteibo  t. 
Friedlander  (1887)  120  U.  &  70T.  U 
L.  ed.  776,  7  Sup.  Ct  Rep.  962.  And 
leaving  aside  this  view,  it  is  obvious 
from  the  situation  and  the  causes 
which,  in  the  nature  of  things,  mar 
accidentally  bring  about  the  emp^g 
into  the  river  at  one  and  the  same  time 
of  the  volumes  of  water  from  all  the 
vast  sources  of  supply  which  draia 
the  expansiTv  watershed  into  the 
river,  in  the  absence  of  which  acci- 
dental unison  there  could  be  no  flood, 
that  the  accidental  character  of  the 
unity  of  the  conditions  upon  which 
the  flood  depends  serves  to  affix  that 
character  to  the  result, — the  flood  it- 
self." 

F.  SurfuoB'Water  theoiy  of  JIdsda. 

In  some  of  the  cases  the  right  of  a 
riparian  proprietor  to  embank  against 
the  flood  waters  of  the  stream  is  de- 
fended upon  the  theory  that  such 
water  is  surface  water,  and  therefore 
a  common  enemy  against  which  any 
riparian  owner  may  flgh^  although 
others  are  damaged  by  his  action,  and 
the  courts,  in  some  instances,  have 
decided  the  case  at  bar  upon  this 
theory.  (There  is,  of  course,  no  in- 
tention to  discuss  in  t^is  annotation 
the  correctness  or  incorrectness  of 
"common-enemy  doctrine"  as  to  sur- 
face water.) 

The  great  majority  of  the  cases, 
however,  do  not  touch  upon  this  theory 
at  all,  and  in  Crawford  v.  Bambe 
(1886)  44  Ohio  St.  279,  7  N.  E.  429. 
the  court  stated  that  the  question  as 
to  surface  water  was  not  involved,  and 
in  discussing  the  point  said:  "It  is 
difficult  to  see  upon  what  principle  the 
flood  waters  of  a  river  can  be  likened 
to  surface  water.  When  it  is  said  that 
a  river  is  out  of  its  banks,  no  more  ii 
^implied  than  that  its  volume  then 
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oeeeds  what  It  ordinarily  is.  Whether 
or  low  the  entire  volume  at  any 
one  time  constitutea  the  water  of  the 
river  at  such  time;  and  the  land  over 
which  its  current  flows  mast  be  re- 
garded  as  its  channel,  so  that  when, 
iwollen  by  rains  and  melting  snows, 
it  extends  and  flows  over  the  bottoms 
along  its  course,  that  is  its  flood 
channel,  as,  when  by  droughts  it  is 
redaced  to  its  minimum,  it  is  then  in 
its  low-water  channel.  Surface  water 
is  that  which  is  diffused  over  the  sur- 
face of  the  ground,  derived  from  fall- 
iug  rains  and  melting  snows,  and 
continues  to  be  such  until  it  reaches 
some  well-defined  channel  in  which  it 
is  accustomed  to,  and  does,  flow  with 
ofter  waters,  whether  derived  from 
the  surface  cur  springs;  and  it  then 
heeomes  the  running  water  of  a 
itream,  and  ceases  to  be  surface 
water.  So,  that,  as  we  think,  it  is  not 
naterial  to  inquire  In  this  case  what 
the  law  is  as  to  surface  water,  for  the 
facts  stated  in  the  petition  do  not 
present  such  a  case." 

It  was  sought  in  Cairo,  V.  &  G.  R. 
Ca  V.  Brevoort  (1894)  25  hJRJi.  627, 
<2  Fed.  129.  to  defend  a  bill  to  enjoin 
the  construction  of  a  levee  along  the 
edge  of  the  regular  channel  of  a 
river,  upon  the   ground   that  the 
waters  of  a  stream,  when  swollen 
heyond  its  banks  by  ordinary  and 
habitnally  recurring  floods,  are  in  tke 
aatare  of  surface  water,  and  that  such 
waters  are  a  common  enemy  which  a 
riparian  proprietor  may  fight  off  as 
he  will,  but  the  court  held  that  such 
waters  were  not  surface  waters,  and. 
in  this  connection  said:  "The  flow  of 
a  river,  when  swollen  beyond  the  low- 
water  mark  of  the  dry  seasons  by  the 
erdinaxy  rains  which  fall  in  wet 
seasona,  or  by  the  melting  of  snOw, 
doea  not  constitute  surface  water. 
The  waters  of  a  natural  stream  are 
not  surface  water,  in  any  just  sense, 
and  the  waters  of  a  stream  are  those 
which  are  cast  into  it  by  rainfalls  and 
melting  snows.    .    .    .    The  waters 
cast  into  a  stream  by  ordinary  fioods 
amat  have  a  channel  in  which  they  are 
aecnatomed  to  flow,  and,  if  they  have, 
that  ebannel  is  a  natural  watercourse, 
with  which  no  riparian  proprietor  can 


lawfully  interfere  to  the  injury  of 
another.  If  thwe  is  a  natural  water- 
way or  eoune,  and  its  ^stence  is 
necessary  to  carry  off  the  water  cast 
into  the  stream  by  ordinary  floods, 
that  way  is  the  flood  channel  of  the 
stream;  and,  if  it  is  the  flood  channel 
of  the  stream,  the  water  which  flows 
there  cannot  be  regarded  as  surface 
water.  .  .  .  *A  stream,'  says  Gould, 
'does  not  cease  to  be  a  watercourse, 
and  become  mere  surface  water,  be- 
cause, at  a  certain  point,  -it  spreads 
over  a  level  meadow,  and  flows  for  a 
distance  without  defined  banks,  before 
flowing  again  in  a  definite  channel.* 
Gould,  Waters,  §  264.  It  must  neces- 
sarily follow  from  this  general 
principle  that  where  water  naturally 
flows,  though  the  volume  may  change 
with  the  varying  seasons,  there  is  a 
natural  watercourse,  even  though  at 
times  the  place  where  the  water  flows 
in  ordinary  floods  may  become  entirely 
dry.  It  can  make  no  difference  that 
the  boundaries  within  which  the  water 
flows  change  with  varying  seasons, 
for  the  way  which  nature  has  pro- 
vided for  its  flow  Is  the  stream,  and 
water  flowing  in  that  waterway  is  not 
surface  water.  .  .  .  With  reason* 
ably  near  approximation  to  accuracy, 
it  may  be  laid  down  as  a  general  rule 
that  all  the  waters  of  a  river,  which 
form  one  body,  when  flowing  within 
the  boundaries  within  which  theyliave 
been  immemorially  accustomed  to  flow, 
in  times  of  ordinary  floods,  constitute 
waters  of  the  river,  and  are  not 
surface  waters.** 

And  it  was  contended  in  Eeck  v. 
Venghause  (1906)  127  Iowa,  629,  103 
N,  W.  773,  4  Ann.  Gas.  716,  that  over- 
flow water  is  surface  water,  and  that 
it  may  be  repelled  in  the  interests  of 
good  husbandry,  and  the  court  stated 
that  it  would  have  to  be  treated  as 
surface  water  under  the  formed  de- 
cisions of  Iowa,  but  that  that  did  not 
give  the  defendant  the  right  to  em- 
bank against  the  flood  water,  because 
by  the  civil  law,  which  had  been 
adopted  in  Iowa,  the  upper  owner  had 
no  right  to  precipitate  the  water  in 
greatiy  increased  or  unnatural  quanti- 
ties upon  hia  neighbor  to  his  substan- 
tial injury. 
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And  ft  was  held  in  Mauvaisterre 
Drainage  &  Levee  Dist.  v.  Wabash  R. 
Co.  (1921)  299  IlL  299,  —  A.LJt.  — , 
132  N.  E.  659,  that  where  the  nataral 
slope  of  the  land  is  suc^  as  to  make 
land  on  one  aide  of  a  small  stream  the 
dominant,  and  that  on  the  other  the 
servient,  heritage,  the  owner  of  the 
servient  heritage  has  no  right,  by  em- 
bankment or  any  other  artificial 
means,  to  stop  the  natural  flow  of 
flood  waters  over  his  land  and  thus 
throw  them  back  upon  the  dominant 
heritage.  The  reason  given  for  this 
holding  was  that  under  the  rule  of  the 
civil  law,  which  had  been  adopted  in 
Illinois,  the  right  of  drainage  is 
governed  by  the  law  of  nature,  the 
owner  of  the  dominant  heritage  having 
a  natural  easement  over  the  land  of 
the  servient  estate  for  the  flow  of  sur- 
face water,  and  that  the  lower  pro- 
prietor cannot  do  anything  to  obtsruct 
the  natural  flow  of  surface  water  and 
cast  it  back  upon  the  land  above,  and 
that  in  Illinois  water  overflowing  the 
banks  of  a  small  stream  in  times  of 
flood,  because  of  the  insufficiency  of 
the  natural  channel  to  carry  it  o£F,  is 
surface  water  within  the  meaning  of 
the  law  relating  to  natural  drainage. 

In  O'Connell  v.  East  Tennessee,  V. 
&  G.  R.  Co.  (1891)  87  Ga.  246,  13 
L.R.A.  394,  27  Am.  St.  Rep.  246,  13 
S.  E.  489,  it  was  contended  that  the 
overflow  from  a  river  in  time  of  flood 
or  freshet  was  surface  water,  against 
which  by  the  common  law  a  man  might 
protect  himself  without  regard  to  the 
consequences  to  his  neighbor,  and 
many  cases  were  cited  making  a  dis- 
tinction between  the  common  law  and 
the  civil  law  as  to  surface  water,  the 
former  allowing  the  landowner  to  dis- 
pose of  it  in  any  way,  the  latter  re- 
straining him  from  so  using  it  as  to 
injure  his  neighbor's  tenement;  but 
the  court  held  that  there  was  authority 
to  show  that  there  was  no  diflference 
between  the  common  and  the  civil  law 
in  this  respect,  and  that  the  common 
law  followed  the  civil  law,  and  further 
held  that  the  common  law  does  not 
regard  flood  water  as  mere  surface 
water,  but  as  a  part  of  the  river,  and 
said  that  the  civil  law  might  be  more 
favorable  to  the  contender,  because 


the  civil  law  seems  to  regard  the  flood 
waters  of  a  river  as  a  conmion  enemy 
against  which  each  riparian  owner 
may  build  defenses  with  impunity. 
In  discussing  whether  flood  waters 
were  properly  classed  as  surface 
water,  the  court  in  this  case  said: 
"This  depends  upon  the  configuratioa  ' 
of  the  country,  and  the  relatire 
position  of  the  water  after  it  has  gone 
beyond  the  usual  channel.  If  the  flood 
water  becomes  severed  from  the  mala 
current,  or  leaves  the  stream,  never  to 
return,  and  spreads  out  over  the  lower 
ground,  it  has  become  surface  water;  ! 
but  if  it  forms  a  continuous  body  with 
the  water  flowing  in  the  ordinary 
channel,  or  if  it  departs  from  such 
channel  animo  revertendi,  presently 
to  return,  as  by  the  recession  of  the 
waters,  it  is  to  be  regarded  as  still 
a  part  of  the  river.  The  identity  of 
a  river  does  not  depend  upon  the 
volume  of  water  which  may  happen  to 
flow  down  its  course  at  any  particular 
season.  The  authorities  hold  that  a 
stream  may  be  wholly  dry  at  times, 
without  losing  the  character  of  a 
watercourse.  So,  on  the  other  hand, 
it  may  have  a  *flood  channel'  to  retain 
the  surplus  waters  until  they  can  be 
discharged  by  the  natural  flow.  The 
low  places  on  a  river  act  as  natural  | 
safety  valves  in  times  of  freshet;  and  i 
the  defendant  claims  the  right  to  atop 
up  one  of  these  without  liability  for 
ensuing  damage." 

In  Sullivan  v.  Dooley  (1908)  31  Tex. 
Civ.  App.  689,  73  S.  W.  82,  the  court 
said  that  the  question  presented  was 
the  same  as  that  in  the  preceding  case, 
and,  in  this  connection,  said:  "Under 
the  civil  law  it  appears  that  all  waters, 
whether  surface  water  or  that  flowing  1 
in  watercourses,  is  regulated  by  the 
same  rule,  which  is  that  if  they  have  ; 
their  course  regulated  by  the  contour  ! 
of  the  land,  by  regulation,  or  by  title  i 
or  ancient  possession,  no  change  can 
be  made  in  the  course  of  the  water,  to  ; 
the  detriment  of  anyone  else.    "The  I 
common-law  rule  on  that  subject  is  i 
uncertain,  but  it  has  been  declared  to 
be  the  rule  of  the  common  law  that  ft 
person  may  act  as  he  pleases  to  set 
rid  of  the  surface  water,  and  that 
neither  its  detention,  diversion^  nor  ' 
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npalsion  is  an  actionable  injury,  even 
tboQgh  damasres  may  ensue.  Jones  t. 
Htnnovan  (1874)  55  Mo.  462;  Bowlsby 
T.Speer  (1865)  31  N.  J.  L.  351,  86  Am. 
Dee.  216.    There  has  been  a  great 
diFsnity  of  opinion  as  to  the  rights 
and  liabilities  of  parties  diverting 
Borface  water  from  their  land,  but  not 
more  so  than  on  the  question  as  to 
what  constitutes  surface  water.  Some 
eoarts  hold  that  flood  water  from  a 
stream  is  surface  water,  but  the 
larger  number  class  such  water  as  a 
part  of  the  stream,  and  hold  that  it  is 
not  surface  water.    In  the  case  of 
(yConnell  v.  East  Tennessee,  V.  Ci  G. 
R.  Co.  (Ga.)  supra,  the  authorities  on 
the  question  as  to  what  constitutes 
surface  water,  and  as  to  the  right  of 
parties  to  divert  waters,  whether  sur- 
face or  otherwise,  are  fully  reviewed 
l)y  the  supreme  court  of  Georgia. 
The  court  said:  If  the  flood  water 
becomes    severed    from    the  main 
current,'  etc.  [copying  the  quotation 
from  this  case  set  out  in  the  preceding 
paragraph  commencing  with  the  fore- 
going words,  and  ending  with  the 
vordsj,  'until  they  can  be  discharged 
by  the  natural  flow.*   We  think  the 
linguage   quoted  is   supported  by 
common  sense  and  experience,  as  well 
as  the  weight  of  authority." 

The  ordinary  flood  water  of  a  river 
which  forms  a  continuous  body  with 
flie  water  flowing  in  the  ordinary 
channel,  or  which  has  departed  from 
the  channel  presently  to  return,  must 
be  regarded  as  a  part  of  -the  stream, 
and  not  surface  water,  so  that  a  rail- 
road company  constructing  a  solid  em- 
bankment over  bottom  lands  along  and 
parallel  with  the  bank  of  the  river  is 
liable  for  damages  to  the  opposite 
riparian  owner  from  the  overflow  of 
his  lands  in  times  of  ordinary  floods. 
Fordham  v.  Northern  P.  R.  Co.  (1904) 
80  Mont.  421,  66  L.R.A.  656,  104  Am. 
8L  Rep.  729,  76  Pac  1040.  The  court 
discussed  this  point  as  follows:  "The 
only  serious  question  for  determina- 
tion is:  Are  these  flood  or  overflow 
waters  of  the  Bitter  Root  river,  which, 
prior  to  1897,  flowed  off  over  the  low- 
land now  crossed  by  respondent's  new 
flll,  to  be  treated  as  a  part  of  a  natural 
watercourse,  or  as  surface  waters? 


And  this  question  is  to  be  resolved 
independently  of  the  question  whether 
the  common^Iaw  rule  or  civil-law  rule 
respecting  the  disposition  to  be  made 
of  these  waters,  after  their  character 
is  determined,  prevails  in  tiiis  state. 
It  must  be  conceded  that,  if  these 
overflow  waters  are  to  be  treated  as 
the  other  waters  of  the  Bitter  Root 
river  when  within  its  banks,  and  the 
low  bottom  land  across  which  defend- 
ant's right  of  way  extends  as  a  natural 
watercourse  during  flood  times,  then 
defendant  had  no  right  to  interfere 
with  tiie  natural  flow  of  such,  waters 
to  the  damage  of  plaintiff,  and  the 
court  erred  in  granting  a  nonsuit. 
Are  these  overflow  or  flood  waters' of 
the  Bitter  Root  river  to  be  treated  as 
surface  waters,  or  as  a  part  of  the 
natural  watercourse?  .  .  .  The 
annual  overflow  of  the  Bitter  Root 
river  is  caused  by  the  melting  of  the 
snows  in  the  mountains  many  miles 
from  tiie  land  in  controversy.  The 
water  is  collected  in  the  main  channel 
and  carried  down,  until,  by  the  addi- 
tion of  the  waters  of  its  tributaries, 
the  whole  amount  exceeds  the  capacity 
of  the  channel  in  which  the  waters  of 
the  river  ordinarily  flow,  when  these 
floods  or  overflows  occur.  The  source 
of  supply  in  low  water  and  high  water 
is  the  same,  the  only  difference  being 
the  quantity  of  water  precipitated  by 
that  supply.  We  are  of^  the  opinion 
that  great  difficulty  would  be  ex- 
perienced in  attempting  to  distinguish 
between  the  river  waters  proper  and 
the  overflow  waters,  where  they  form 
one  continuous  body,  and  in  attempt- 
ing to  apply  a  particular  rule  to  one, 
and  another  rule  to  the  other.  With- 
out attempting  to  reconcile  the  diverse 
decisions,  we  are  of  the  opinion  that 
the  following  rule  furnishes  the  safest 
guide  for  the  determination  of  a 
question  which  has  vexed  the  courts 
of  many  of  our  states  as  well  as  those 
of  England,  viz:  Whether  the  water 
from  the  overflow  of  streams  is  to  be 
considered  as  still  a  part  of  the  water- 
course, or  to  be  treated  as  surface 
wfiter,  shall  depend  upon  the  con- 
figuration of  the  country,  and  the 
relative  position  of  the  water  after  it 
has  gone  b^ond  the  usual  channel. 
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If  the  flood  water  becomes  severed 
from  the  main  current,  or  leaves  the 
same  never  to  return,  and  spreads  oat 
over  the  lower  ground,  it  becomes  sur- 
face water.  But  if  it  forms  a  continu- 
ous body  with  the  water  flowing  in  the 
ordinary  channel,  or  if  it  departs  from 
such  channel  presently  to  return,  it  is 
to  be  regarded  as  still  a  part  of  the 
stream.  13  Am.  &  Eng.  Enc.  Law,  2d 
ed.  p.  687.  Applying  the  foregoing 
definition  to  the  facts  of  this  case,  we 
are  of  the  opinion  that  the  waters  in 
question,  which  were  obstructed  by 
defendants  new  fill  or  embankment, 
were  a  part  of  a  natural  watercourse." 

But  in  Harvey  v.  Northern  P.  R.  Co. 
(1911)  63  Wash.  669,  116  Pac.  464, 
the  question  whether  a  railroad  com- 
pany was  liable  for  damages  to  a 
neighboring  landowner  from  the  over- 
flow of  the  latter's  land  during  the 
ordinary  floods  of  a  stream,  because  of 
tiie  construction  of  an  embankment  by 
the  railroad  company  to  protect  its 
right  of  way  from  the  flood  waters  of 
the  stream,  was  solved  by  the  court 
upon  the  theory,  as  contended  by  the 
railroad  company,  that  such  flood 
waters  were  suiface  waters,  and  were 
therefore  a  common  enttn^  agiUnat 
which  any  property  owner  might 
defend  himself,  although  in  so  doing 
be  caused  injury  to  others,  such  injury 
being  damnum  absque  injuria. 

VI,  BtFeet  of  prior  erecHon  of  embanfe- 
ment  by  tsomplainant. 

In  Wilhelm  v.  Burleyson  (1890)  106 
N.  C  881, 11 S.  E.  690,  the  court,  while 
recognizing  the  rule  that  a  riparian 
owner  cannot  erect  upon  his  own  land 
bulwarks  to  protect  his  property  from 
the  overflow  of  the  stream,  where  it 
cannot  be  done  without  injury  to  other 
riparian  owners,  held  tiiat  an  instouc- 
tion  to  that  effect  was  erroneous  in  the 
case  because  the  plaintiff  first  erected 
a  wall  along  the  bank  of  the  river  on 
his  side,  and  the  defendant,  in  order 
to  prevent  the  overflow  of  his  lands 
lower  down  on  the  opposite  side  of 
the  river,  erected  the  bulwarks  in 
question  along  the  bank  of  the  river 
on  his  side,  and  that  ^3b»  defendant 
was  not  limble  for  resulting  damage  to 
the  plaintiff's  land,  where  tiie  wall 


erected  by  the  defendant  was  onlr 
such  a  one  as  was  nec^sary  to  protect 
him  from  the  overflow  in  ordinaiy 
fioods,  caused  by  tiie  plaintiff's  wall 
on  his  side. 

It  as  held  in  Mauvaisterre  Drainage 
&  Levee  Dist  v.  Wabash  R.  Co.  (1921) 
299  lU.  299,  —  A.L.R.  — ,  182  N.  E. 
669,  that  where  a  railroad  company, 
whose  right  of  way  adjoined  a  small 
stream,  had  constructed  an  embank- 
ment or  levee  which  threw  more  of 
the  water  of  the  stream  than  natnrallj 
overflowed  from  it  onto  the  opposite 
land,  the  opposite  riparian  owner  had 
a  right  to  build  a  levee  to  prevent  this 
additional  water  from  overflowing  his 
land. 

And  it  was  held  in  Jackson  v.  United 
States  (1912)  280  U.  S.  1.  67  L.  ed. 
1368,  88  Sup.  Ct  Rep.  1011,  that  the 
building  of  levees  along  the  bank  of 
the  Mississippi  river,  or  the  closing  of 
breaks  therein  for  the  purpose  of  re- 
taining the  water  in  the  river,  whoreby 
the  levee  of  riparian  owners,  built  to 
protect  their  lands,  became  ineffective 
because  of  the  resulting  increase  of 
the  volume  of  water  in  the  river,  and 
the  raising  of  the  flood  level,  would 
not  i^ve  a  right  of  action  aa  agabut 
an  individual  for  the  resulting  in- 
jury to  the  lands  and  crops.  Re- 
garding the  effect  of  the  mainte- 
nance by  the  complaining  riparian 
owner  of  an  onbankment  along  the 
river,  upon  the  right  of  another  pro- 
prietor to  protect  his  land  from  tb.t 
overflow  of  the  river,  the  court  in  tiiia 
case  said:  It  is  not  averred  that  the 
land  of  the  claimants  bordering  on  the 
east  bank  of  the  river,  in  the  absence 
of  all  levees,  and  in  a  state  of  nature, 
would  not,  in  seasons  of  high  water, 
be  overflowed;  and  if  it  had  been  so 
alleged,  it  is  certain  there  would  be  no 
right  on  the  part  of  an  indivlclaal  to 
insist  tiiat  primitive  conditioiu  be 
suffered   to   remain,   and  thaa  aU 
progress  and  development  be  rendered 
impossible.    When  accurately  find, 
the  complaint  is  but  this:  that  because 
the  claimants  had  built  a  levee  for  the 
purpose  of  protecting  their  lands,  and 
which   answered  that  purpose*  if 
levees  were  not  built       otben  to 
protect  tiieir  lands,  actionable  injnix 
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would  be  ocemsioned  claimants  when 

anybody  else  sought  to  protect  his 
land  from  overflow,  since  to  ao  do 
would  increase  the  volume  of  water  in 
the  river  and  raise  the  flood  level,  to 
the  detriment  of  claimants.    In  its 
flisence,  however,  this  but  amounts  to 
i^iag  that*  because  the  claimants 
have  built  a  levee  along  their  property 
for  the  purpose  of  protecting  it  from 
orerflow  in  times  of  high  water,  they 
have  acquired  the  right  to  stereotype 
the  conditions  existing  at  the  time 
tliey  built  their  levee,  even  to  the 
extent  of  preventing  anyone  from  sub- 
Boqufntly  exerting  his  right  to  build 
a  levee  to  protect  hia  land.  Nothing 
could  more  completely  illustrate  the 
accuracy  of  this  statement  than  the 
averments  in  the  supplemental  peti- 
tion concerning  the  closing  of  the 
Bouj^re  crevasse;  since  those  aver- 
ments, in  their  last  analysis,  but 
charge  that  there  was  a  right  on  the 
part  of  the  claimants  to  subject  a  vast 
area  of  country  on  the  west  bank  to 
the  devastation  resulting  from  the 
existence  of  so  extensive  a  crevasse, 
simply  because  to  close  it  would  sub- 
ject the  levee  of  claimants,  across  the 
river,  to  a  greater  pressure,  conse- 
quent on  the  retaining  of  the  flood 
water  of  the  river  within  Its  banks. 
And  indeed  a  like  illustration  la 
afforded  by  the  averments  as  to  the 
escape  of  water  from  the  river  on  the 
west  bank,  and  the  spread  of  that 
water  through  the  White  river  and 
Tensas  basins,   until   it  ultimately 
reached  the  gulf  by  emptying  into 
remote  streams.  Tp  make  the  demon- 
stration. If  possible,  clearer,  let  us 
suppose  that  by  the  acts  of  individuals 
for  tiieir  own  protection,  sanctioned 
by  the  local  laws,  a  complete  line  of 
levees  had  been  built,  accomplishing 
the  very  result  which  it  is  insisted 
brought  about  the  injury  here  com- 
plained of.  Would  it  be  said  that  the 
claimants  would  have  a  resulting 
right  of  action  in  damages  because 
other  owners  bad  exerted  the  very 
right    which    the    claimants  had 
previously  resorted  to,  for  the  purpose 
of  protecting  their  own  land?" 

The  court,  in  Trafford  v.  Rex  (1832) 
2  Cromp.  &  J.  265,  149  Eng.  Reprint, 
16  A.L.B^l. 


114,  8  Bing.  204,  131  Eng.  Reprint,  379, 
1  Moore  &  S.  401.  1  L.  J.  Exch.  N.  S. 
90,  recognized  that  if,  by  the  building 
of  an  aqueduct  across  a  stream, 
more  water  was  wrongfully  turned 
back  upon  the  low  lands  of  upper 
riparian  proprietors  in  times  of 
ordinary  floods,  than  -was  formerly 
collected  in  such  times,  such  proprie- 
tors were  entitled,  or  had  the  right, 
to  protect  their  lands  from  being 
flooded  because  of  the  construction  of 
such  aqueduct,  by  the  erection  of 
artificial  banks  or  fenders  along  the 
bank  of  the  stream,  although  the 
water  in  times  of  ordinary  floods  was 
forced  against  and  endangered  the 
aqueduct. 

But  in  Burwell  v.  Hobson  (1885)  12 
Gratt  (Va.)  322,  65  Am.  Dec.  247, 
where  it  appeared  that  the  owner  of 
land  on  both  sides  of  a  creek  built  a 
dike  along  the  south  side  of  it  to 
protect  his  low  grounds  on  that  side, 
and  at  his  death  the  land  on  the  north 
side  of  the  creek  came  into  the  hands 
of  a  different  owner  from  that  on  the 
south  side,  and  the  owner  on  the  north 
side  commenced  to  erect  a  dike  on  his 
side  to  prevent  his  land  from  being 
overflowed,  which  would  have  the 
effect  of  overflowing,  in  times  of 
ordinary  floods,  the  land  on  the  south 
side,  unless  the  dike  on  that  side  was 
raised  and  strengthened,  it  was  con- 
tended that  the  fact  that  the  owner 
of  the  south  side  of  the  creek  had 
erected  a  dike  along  the  creek  on  that 
side,  which  had  the  effect  of  throwing 
the  water,  in  ordinary  floods,  onto  the 
land  of  the  opposite  owner,  ^ve  the 
latter  the  right  to  erect  a  dike  along 
the  creek  on  his  side,  to  idefend  it 
against  such  inundations;  but  the 
court  overruled  this  contention  on  the 
ground  that  the  correctness  of  this 
position  depended  upon  whether  the 
dike  on  the  south  side  of  the  creek 
was  lawfully  erected,  and  whether  the 
owner  of  the  land  on  that  side  had  a 
legal  right  to  the  protection  which  it 
afforded  him,  and  the  court  said  that 
it  was  lawfully  erected,  because 
erected  by  the  owner  of  both  sides  of 
the  creek,  who  had  a  perfect  right  to 
erect  it  because  it  interfered  with 
nobody  but  himself;  and  in  discussing 
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the  riffht  of  the  appellant,  the  owner 
on  the  south  side  of  the  creek,  to  the 
protection  of  a  dike  on  his  side,  said: 
"Then  has  not  the  appellant  a  le^al 
right  to  the  dike,  and  to  the  protection 
which  it  affords  him?  Why  is  he  not 
as  much  so  entitled  as  he  is  to  any 
other  part  ot  the  land  on  which  it 
stands?  What  difference  is  there 
between  an  artificial  dike  lawfully 
erected,  as  this  was,  and  a  natural 
mound?  There  is  a  natural  mound 
below  the  dike — ^which  is  but  an  arti- 
ficial continuation  of  that  mound  to 
a  point  near  the  upper  line.  Until  the 
dike  was  erected,  the  proper  course  of 
a  part  only  of  the  superabundant 
water  produced  by  freshets  was  over 
the  northern  side;  after  that  erection, 
the  proper  course  of  all  that  water 
was  over  that  side;  just  as  if,  from 
natural  causes,  it  had  always  fiowed 
on  that  side.  The  change' was  made 
by  one  who  had  a  perfect  right  to  make 
it.  And  the  flow  of  the  water  can  no 
more  be  disturbed,  to  the  injury  of 
another,  in  its  new  direction,  than  it 
could  have  been  in  its  natural  course. 
Suppose  the  intestate  had  changed 
the  ordinary  bed  of  the  creek,  and 
made  it  run  entirely  through,  the  land 
on  the  north  side  of  the  natural  bed. 
Gould  the  appellee,  by  any  obstruction 
of  the  new  bed,  turn  back  the  stream 
to  the  old,  to  the  injury  of  the 
Appellant?  What  difference  is  therd 
between  a  change- of  the  course -of  the 
ordinary  stream  and  a  change  of  the 
eourse  of  the  superabundant  water 
produced  by  freshets?  Suppose  a  mill 
had  been  erected,  instead  pf  a  dike,  on 
the  south  side,  and  the  water  thrown 
back  on  the  land  on  the  north  aide; 
would  not  the  appellant  have  beeii 
entitled  to  the  mill  and  its  appurte- 
nances, including  the  right  to  overflow 
the  land  on  the  north  side?  That  he 
would  be  is  shown  by  the  case  of 
Kilgour  V.  Ashcom  (1820)  6  Harr.  & 
J.  (Md.)  82,  in  which  a  similar  ques- 
tion arose.  The  children  of  the  in- 
testate, said  the  court  in  that  case, 
'took  their  respective  proportions  of 
their  father's  estate  in  the  same 
condition,  and  subject  to  the  same 
advantages  and  disadvantages,  under 
which  he  held  it"? - 


[16  AXX 

It  was  further  contended  In  tUi 
ease  that,  conceding  that  the  owner  on 
the  south  side  of  the  creek  was 
entitled  to  the  benefit  of  the  diJie 
previously  erected  on  that  side,  the 
owner  on  the  north  side  had  a  similar 
right  to  erect  a  similar  dike  on  his 
Own  land,  for  the  purpose  of  defend- 
ing  it  from  inundations  occasioned  by 
the  dike  on  the  other  side.  This  con- 
tention was  answered  by  the  court  in 
the  following  words :  "This  admission, 
I  think,  concedes  the  whole  question 
in  controversy.   For  if  the  appelhmt 
be  entitled  to  the  benefit  of  the  dike,  I 
do  not  see  how  it  can  be  taken  away 
from  him  indirectly,  by  erecting  a 
counter  dike  on  the  other  side.  Bnt 
even  if  the  appellee  were  entitled  to 
this  mere  right  of  defense,  it  would 
not  justify  him  in  erecting  a  dike 
much  higher  and  stronger  than  that 
of  the  appellant.  Having  erected  such 
a  dike,  he  was  compelled  to  rely  on 
other  grounds  for  his  justification, 
and  therefore  claimed  a  right  to  erect 
any  obstruction  on  his  own  land  which 
may  be  necessary  to  protect  it  from 
floods,    though    the  superabundant 
water  be  thereby  thrown  on  the  land 
of  his  neighbor.    This   ground  is 
wholly  irrespective  of  the  question  as 
to  the  right  of  the  appellant  to  the 
benefit  of  the  dike  on  hia  land,  and 
would,  if  sustainable,  be  a  saflBcient 
Justification,  even  if  no  such  dike 
existed.    But  I  think  I  have  said 
enough  to  show  that  the  right  so 
claimed  by  the  appellee  does  not 
exist." 

vn.  Oaae*  opposing  or  Umlthio  oenerttl 

rule. 

See  also  Harvey  v.  NorUiem  P.  B. 
Co.  (1911)  63  Wash.  669,  116  Pac.  464, 
under  subd.  V.  supra;  and  Jackson  v. 

United  States  (1912)  230  U.  S.  1,  67 
L.  ed.  1363,  33  Sup.  Ct.  Rep.  1011.  and 
Wilhelm  v.  Burleyson  (1890)  106  N.  C 
381,  11  S.  E.  690,  under  subd.  VL 
supra. 

'  The  opposite  rule  to  that  stated  at 
the  beginning  of  this  annotation  has 

been  established  in  California,  to  the 
effect  that  the  flood  waters  of  a  stream 
are  a  common  enemy  against  -which 
any  riparian  proprietor,  may  «*"bmnV| 
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tttboagh  the  result  is  to  throw  an 
increased  volume  of  water,  during 
ordinary  floods,  upon  the  lands  of 
oiQHMite  or  lower  proprietors*  to  their 
iDjary.  Lamb  t.  Reclamation  Dist. 
(1887)  73  CaL  126,  2  Am.  St  Rep.  776, 
14  Pac.  626;  De  Baker  t.  Southern 
California  R.  Co.  (1896)  106  CaL  257, 
46  Am.  St.  Rep.  237,  39  Pac.  610;  Gray 
T.  HcWilUams  (1893)  98  CaL  167,  21 
LRA.  598,  36  Am.  St  Rep.  163,  82 
Pac  976;  Island  Reclamation  Diet.  v. 
floribel  Alfalfa  Syndicate  (1914) 
167  CaL  467, 140  Pac.  4;  Weinberg  Co. 
T.  Bixby  (1921)  —  CaL  — ,  196  Pac. 
26. 

The  California  rule  that  a  riparian 
owner  may  embank  against  extraor- 
dinary floods,  although  it  causes 
damage  to  other  owners,  is  recognized 
in  HcDaniel  v.  Cummings  (1890)  83 
CaL  616,  8  LJI.A.  676,  28  Pac.  796. 

The  reason  for  this  rule  is  stated  in 
Weinberg  Co.  v.  Bixby  (Cal.)  supra, 
as  follows:  "This  rule,  which  permits 
the  owners  of  lands  subject  to  over- 
flow from  adjacent  rivers  to  erect 
bazriers  to  such  overflow  upon  their 
own  borders,  may  and  often  does 
result  in  serious  damage  to  adjoining 
or  lower  properties,  but  it  is  the  only 
rule  consistent  with  the  development 
and  improvement  of  vast  bodies  of 
potentially  rich  and  valuable  lands 
along  low-lying  river  bottoms.   It  is 
true  that  if  the  whole  territory  is  per- 
mitted in  lie  in  its  native  state,  these 
periodical    floods    may  repeatedly 
spread  over  the  surface  of  the  country 
in  a  gradual  unobstructed  flow,  and 
pass  off  with  very  little  damage  to 
the  soil.    But  the  moment  improve- 
ments are  made  this  condition  begins 
to  change.   Every  furrow  that  is- 
plowed,  every  fence  erected,  every 
orchard  planted,  every  irrigation  ditch 
constructed,  creates  an  obstruction  or 
diversion  which  changes  the  course 
and  volume  of  the  current,  and  starts 
new  channels  and  cuts  and  erosions. 
It  becomes  absolutely  essential  that 
those  who  build  houses,  plant  crops 
and  orchards,  and  make  other  valuable 
improvements  most  be  permitted  to 
shut  out  from  their  premises  these 
vagrant  floods,  though  the  result  m^y 
overwhelm  an  adjoining  or  low«r 


proprietor.  In  many  of  our  Califomiar 
streams,  particnl&rly  in  the  southern 
part  of  the  state  and  near  the  sea,- 
where  the  rainfall  is  periodical  and 
the  valleys  low  and  level,  the  natural 
eroded  bed  of  the  stream  is  wholly  in- 
adequate to  carry  the  flood  waters  in 
periods  of  heavy  rainfall.  In  this  caso 
the  channel  of  the  Los  Angeles  river 
was  but  2  or  3  feet  lower  than  the 
surrounding  surface  of  the  valley,  and 
100  or  200  feet  in  width.  In  seasons- 
of  flood  the  whole  valley  is  needed  as 
a  watercourse.  Under  such  circum- 
stances, if  the  landowners  on  one  side' 
of  the  stream  build  dikes  and  embank- 
ments, it  throws  the  whole  volume  of 
the  flood  on  the  opposite  side.  If  both 
banks  are  protected,  the  compressed 
and  elevated  volume  of  water  is 
poured  in  a  torrent  upon  any  un- 
protected lands  below.  The  only 
practical  recourse  is  for  every  man  to. 
'build  over  against  his  own  house,'  or 
for  the  community  to  join  in  a  public 
system  of  flood  protection  for  the 
entire  exposed  territory." 

It  appears  from  the  general  rules  set 
out  in  subd.  II.  supra,  that  a  riparian 
owner  may  erect  an  embankment  even 
along  the  bank  of  the  ordinary  channel ' 
of  the  stream,  if,  as  a  result  thereof, 
the  lands  of  others  are  not  damaged 
during  ordinary  floods,  but  only  during 
extraordinary  floods,  and  that  he  may 
construct  an  embankment  along  th«. 
bank  of  the  flood  channel-in  any  case,! 
although  the  lands  of  others  are. 
damaged  thereby,  since  the  resulting' 
damage  is  necessarily  from  extraordi- 
nary floods  only.  -  Keeping  this  in- 
mind,  it  will  be  observed  ^at  a  nombec. 
of  cases  which  hold  that  a  riparian 
owner  may  embank  against  the  flood' 
waters  of  the  stream  are  reconcilable 
with  the  general  rule  stated  at  the- 
beginning  of  this  annotation. 

Thus,  in  Fischer  v.  Davis  (1913)  2^ 
Idahf^  216,  133  Pac.  910,  the  court 
denied  relief  to  a  riparian  owner 
complaining  of  the  construction  of  an 
embankment  by  the  opposite  owner 
along  his  bank  of  the  stream,  upon  tho 
ground  that  the  former  sustained  no' 
damage  thereby.  And  in  a  former 
appeal  of  the  same  case,  in  <1911>^ 
19  Idaho,  493,  168  Pac.  412,  whei« 
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the  court  said  that  they  believed 
the  rule  to  be  that'riparian  owners 
of  lands  abutting  upon  a  stream, 
whether  navigable  or  non-navigable, 
had  the  right  to  place  such  barri- 
ers as  would  prevent  their  lands 
from  being  overflowed  or  damaged  by 
the  stream,  and  for  the  'purpose  of 
keeping  the  same  within  its  natural 
channels,  the  question  in  the  case,  as 
they  stated,  was  whether  a  riparian 
owner  had  the  right  to  place  an 
obstruction  from  the  banks  of  a 
stream,  out  into  the  stream,  and 
thereby  change  the  course  of  the 
stream,  or  a  portion  thereof,  to  the 
damage  of  a  riparian  owner  upon  the 
opposite  side  of  the  stream;  and  th^ 
held  that  he  could  not. 

And  in  American  Plate  Glass  Go,  v. 
Nicoson  (1904)  34  Ind.  App.  643,  7S 
N;  E.  626,  where  it  was  held  that  a 
riparian  owner  had  the  Hght  to 
construct  levees  or  embankments  upon 
his  own  land,  on  his  side  of  the  stream 
and  outside  of  the  channel  thereof, 
though  to  the  injury  of  an  upper  pro- 
prietor, provided  such  levees  do  not  in 
any  manner  interfere  with  the  free 
flow  of  the  water  in  the  full  width  of 
the  channel,  the  court  sustained  a 
demurrer  to  a  complaint  for  damages 
and  the  abatement  of  a  nuisance 
consisting  in  the  construction  of  dams 
across  a  watercourse,  the  deposit  of 
sand  in  the  stream,  and  the  erection 
of  a  levee  or  embankment  along  the 
bank  of  the  stream,  upon  the  ground 
that  the  complaint  did  not  ciontain  any 
averments  from  which  the  court  could 
say  that,  by  reason  of  the  acts  com- 
plained of,  damage  was  sustained. 

It  was  held  in  Shelbyville  &  B. 
Tump.  Co.  v.  Green  (1884)  99  Ind.  205, 
that  a  riparian  owner,  to  protect  him- 
self from  the  occasional  overflowings 
of  the  river,  could  build  a  levee  on  his 
own  land,  although  it  caused  a  greater 
quantity  of  water  to  overflow  adjacent 
lands  to  their  injury,  provided  that  the 
levee  did  not  obstruct  the  channel  of 
the  river.  In  this  case  the  court  said 
that  it  appeared  that  the  overflow  was 
the  result  of  temporary  causes,  and 
was  not  usually  there,  and  there  was  a 
finding  to  the  effect  that  the  construc- 
tion of  the  levee  had  the  effect  of 


damaging  other  lands  in  extraordinary 
and  unusual  freshets  or  floods. 

A  riparian  owner  may  erect  barriers 
or  dikes  on  his  own  land  on  the  banks 
of  a  watercourse,  or  in  the  interior  of 
his  land,  fox  the  purpose  of  confining 
flood  waters  within  the  natural  banks 
of  the  stream,  although  such  actios 
may  result  in  injury  to  another  ripa* 
rian  owner.  Taylor  v.  Chesapeake  & 
O,  R.  Co.  (1919)  84  W.  Va.  442,  7 
A.L.R.  112,  100  S.  E.  218.  It  appears, 
however,  in  tills  case,  that  the  damage 
resulted  from  a  cloudburst  on  the 
head  waters  of  the  creek  which 
caused  a  flood  therein  of  unprece- 
dented volume  and  violence,  and  that 
the  railroad,  by  placing  an  engine  upon 
its  bridge  across  the  creek  causing 
wreckage  and  debris  to  lodge  there, 
caused  the  water  to  be  dammed  back 
upstream,  and  over  and  upon  tiie 
plaintifTs  property  to  its  great 
damage,  and  it  was  held  that  the 
right  of  a  riparian  owner  to  protect 
his  land  by  dikes  did  not  justify  the 
railroad  in  so  obstructing  the  stream, 
and  that  it  was  liable  for  the  moulting 
damage.  (As  to  liability  for  damages 
to  riparian  owner  by  means  adopted 
to  protect  bridge  or  other  structure  in 
or  acn»s  stream  at  time  of  flood,  see 
note  to  this  case  in  7  A.L.R.  116.) 

In  the  reported  case  (Gssbabd  v. 
Crowe,  ante,  625),  it  was  held  that  a 
riparian  owner  has  the  right  to  pro* 
tect  his  land  from  being  overflowed 
by  the  water  of  the  stream,  in  times  of 
flood,  by  the  construction  of  an  em- 
banlonent  along  the  margin  of  the 
stream,  although  the  effect  of  the  em- 
bankment is  to  throw  upon  the  land 
of  the  opposite  proprietor,  in  times  of 
flood,  more  water  than  would  otherwise 
have  gone  there.  The  embankment  in 
this  case  was  constructed  from  a  point 
on  the  land  of  its  builders  about  a  half 
a  mile  from  the  stream,  diagonally  to 
its  banks,  and  the  court  distingaiahed 
the  English  cases  holding  that  a 
riparian   owner   could  not  embank 
against  ordinary  flood  waters  to  the 
injury  of  others,  upon  the  ground  that 
in  the  case  at  bar  it  was  not  proved 
that  any  flood  channel  of  the  stream 
was  obstructed  or  existed*  or  that 
tiiere  was  any  ancient  or  rightful 
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course  for  the  flood  waters  across  the 

lands  upon  which  the  embankment 
WK  constructed,  and  this  diatinctioa 
points  to  a  basis  for  harmonizing-  the 
reported  case  with  the  general  rule, 
since  it  is  apparent  that,  as  a  physical 
fut,  an  embankment  along  the  margin 
at  a  stream  whieh  did  not  obstruct  the 
flood  channel,  and  was  located  along 
the  edge  of,  or  back  from,  such 
channel,  would  not  interfere  in  any 
way  with  the  waters  of  the  stream 
in  times  of  ordinary  flood,  but  would 
only  divert  the  water  in  times  of  ex- 
traordinary flood. 

In  Blaine  t.  Brady  (1885)  64  Md. 
S7S,  1  AU.  609,  it  was  held  that  an 
injnnetion  will  not  be  granted  at  the 
suit  of  a  riparian  owner  to  restoain 
the  ntaintenance  of  an  embanlcment  by 
an  opposite  owner,  to  prevent  the  flood- 
ing of  his  own  land  in  times  of  high 
water,  on  the  ground  of  the  threatened 
overflow  of  the  former's  land  1^  reason 
thereof,  where  it  does  not  appear  how 
often  in  the  past  the  stream  has  over^ 
flowed  its  bank,  nor  how  much  of  the 
plaintiff's  land  had  been,  or  is  liable 
to  be,  overflowed  at  such  times,  in 
consequence  of  the  embankment  made 
or  threatened  to  be  made.  The  court 
in  Uds  case  ^cpressly  refused  to  pass 
on  the  question  whether  a  riparian 
owner  has  the  right  to  place  an  em- 
bankment on  the  bank  of  a  stream,  the 
consequence  of  which  is  to  cast  the 
overflow  upon  the  land  of  the  other 
proprietor,  unless  he  chooses  to  make 
a  similar  embankment  on  his  land  and 
on  his  side  of  the  stream. 

In  Kansas  City,  H.  &  B.  B.  Co.  v. 
Smith  (1896)  72  Miss.  677,  27  L.RJL 
762, 48  Am.  St.  Rep.  579,  17  So.  78,  the 
court  said  that  it  was  not  disposed  to 
rest  the  nonliability  of  the  defendant 
solely  on  the  ground  that  plaintiff's 
damage  was  caused  by  extraordinary 
floods,  and,  continuing,  said:  "For  it 
Involves   the   concession   that,  as 
against  the  overflowing  water  of  allu- 
vial streams,  a  riparian  owner  may  do 
nothing  to  protect  himself  against 
periodically  recurring  floods,  but,  so 
long*  as  they  continue  as  a  part  of  the 
moving  mass  of  waters  of  which  the 
stream  is  the  thread*  must  give  way  to 
them  as  flowing  in  a  watereonrae.  To. 


so  hold  would,  in  oux  opinion,  be  to 
apply  to  the  bodies  of  water  of  a 
distinctive  class,  rules  which  were 
formulated  for  entirely  different 
conditions,  and  which,  if  followed,  will 
lead  away  from  the  principles  upon 
which  the  rules  rest.  Some  part  of  the 
valleys  of  alluvial  Bbreams  must  be 
land  not  within  a  watercourse.  How 
much,  it  may  be  difficult  to  determine, 
but  surely  something  may  be  with- 
drawn by  man  from  the  natural 
condition  of  things  for  his  own  use. 
We  think  it  may  with  safety  be  said 
that  a  valley  of  a  mile,  or  a  mile  and 
a  half,  along  streams  of  the  class  of 
Town  creek,  goes  far  beyond  any  re- 
quirement of  the  law  for  the  course 
of  the  stream.  How  much  less  than 
this  would  be  sufficient  we  need  not 
attempt  to  declare.  That  the  embank- 
ment of  the  railway  has  not  obstructed 
the  course  of  the  stream  is  demon- 
strated by  the  fact  that  no  injury  has 
resulted  to  anyone  during  the  ordinary 
floods,  which  have  passed  harmlessly 
away.  It  is  extraordinary,  the  excep- 
tional, the  unexpected,  which  has 
caused  the  injury  for  which  the  plain- 
tiff sues.'*  It  may  be  noted  in  this 
connection  that  the  valley  of  Town 
creek  was  from  2  to  3  miles  .wide,  and 
that  the  railroad  embankment  was 
located  about  3  of  a  mile  back  from, 
and  parallel  with,  the  course  of  the 
stream. 

It  was  held  in  Farquharson  v. 
Farquharson  (1741)  Morison's  Diet. 
(Scot)  12,779,  that  a  riparian  owner 
may  erect  a  structure  along  the  side 
of  a  river  upon  his  own  land  to 
prevent  damage  to  his  ground  by  the 
overflow  of  the  river,  thou^  thereby 
damage  should  happen  to  his  neighbor 
on  the  opposite  side  of  the  river  by 
throwing  the  whole  overflow,  in  time 
of  flood,  upon  the  latter's  grounds. 
This  case,  however,  was  distinguished 
in  Menzies  v.  Breadalbane  (1828)  S 
Bligh,  N.  R.  414,  4  Eng.  Reprint,  1387« 
supra,  as  follows :  *'The  principal 
authority,  as  it  was  conceived  in  the 
court,  below,  and  as  it  was  at  your 
lordships'  bar,  was  a  case  decided  in 
the  year  1741, — the  case  of  Farqu- 
harson V.  Farquharson  (the  papers 
^were  reprinted,  and  laid  before  the 
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House).  It  was  considered  that  that 
was  a  case  directly  in  point;  and  if 
that  had  been  a  decision  directly  in 
point,  I  confess  I  should  have  had  very 
great  hesitation  in  declaring  the 
opinion  I  am  now  doing.  But  I  have 
read  through  that  case,  and  attended 
to  the  different  reports  of  it  with  the 
greatest  atte.ition,  and  I  think  that  it 
is  distinguishable,  in  almost  every 
particular,  from  the  case  now  before 
your  lordships.  That  was  the  case 
of  the  land  of  two  proprietors  on  the 
river  Cluny,  on  opposite  banks  of  the 
river,  which  runs  northward  and 
falls  into  the  river  Dee.  Auchindyne 
grounds  were  on  the  left  bank;  Inver- 
eauld's  grounds  on  the  right.  Inver- 
cauld  on  his  grounds  had  erected  a 
mound,  and  the  question  was,  as 
between  him  and  Auchindyne,  whether 
he  was  entitled  to  erect  that  mound; 
and  it  was  decided  that  he  was.  But 
the  circumstances  were  of  this  de- 
scription: The  river  had  been  con- 
tinually going  to  the  eastward.  It  had; 
in  one  instance,  actually  departed 
from  its  original  course,  and  taken  a 
new  direction,  placing  a  part  of 
Invercauld  grounds  on  Auchindyne 
side,  and  was  obviously  repeating,  or 
attempting  to  repeat,  the  same  opera- 
tion, by  a  new  encroachment  on 
Auchindyne  grounds.  The  mound 
erected,  therefore,  was  not  to  have  the 
efifect  of  altering  the  old  course  of  the 
river,  but  it  was  to  have  the  effect  of 
preventing  the  old  course  of  the 
river  from  being  altered;  and  that,  I 
apprehend,  is  a  most  material  distinc- 
tion in  cases  of  this  kind.  But,  in- 
dependently of  this,  there  was  evi- 
dence to  show  that  at  least  a  con- 
siderable part  of  the  bank  was  built 
on  old  foundations.  There  was  further 
evidence  of  this  description,  which, 
with  respect  to  cases  like  the  present, 
is  of  the  most  important  character, 
that,  according  to  the  custom  of  that 
part  of  the  country,  proprietors  on  the 
opposite  sides  of  the  rivers  bad  em- 
banked against  each  other;  and  in 
this  particular  case  it  was  proved  that 
Auchindyne  had  himself  embanked  on 
his  side  of  the  river,  for  the  purpose 
of  preventing  the  overflow  of  the  water 
on  his  side,  so  as  to  throw  it  on  Inver- 
cauld; it  was  proved  also,  as  the  last 


circumstance,  that  the  destruction  of 
the  grounds  of  Invercauld  would  have 
followed,  if  these  works  had  not  been 
allowed,  and  that  the  most  trifling 
damage,  in  point  of  amount,  was 
occasioned  to  the  proprietor  on  the 
other  side.  It  was  under  these  circum- 
stances, with  all  these  facts  appear- 
ing, that  the  court  gave  their  opinion 
in  favor  of  Invercauld.  That  case  is 
distinguishable  in  all  its  particulars 
from  the  present  That  was  a  dam 
erected  to  prevent  a  change  in  the 
course  of  the  water,  and  it  was  sanc- 
tioned also  by  the  custom  in  that  part 
of  the  country,  and  sanctioned  also  by 
the  practice  which  had  prevailed  as 
between  those  different  and  opposite 
proprietors." 

It  was  held  in  Maxey  Drainage  Bd. 
V.  Great  Northern  R.  Go.  (1912)  106 
L.  T.  N.  S.  (Eng.)  429,  76  L.  P.  236, 
66  Sol.  Jo.  276,  10  L.  G.  R.  248,  that  a 
railroad  company  owning  a  triangular 
piece  of  land  between  two  forks  of  a 
watercourse  had  the  right,  provided  it 
used  reasonable  care  and  skill  and 
adopted  reasonable  and  usual  means 
for  the  purpose,  to  protect  such  land, 
by  the  erection  of  embankments,  from 
the  flood  waters  of  the  stream, 
although  damage  resulted  therefrom 
to  others,  and  that  the  damage  so 
sustained  by  such  others  was  damnum 
absque  injuria  for  which  no  actios 
would  lie.  It  is  impossible  to  tell  from 
the  report  of  this  case  whether  the 
land  was  riparian  land,  or  whether  the 
water  first  flooded  across  the  lands  of 
others  and  was  repelled  as  surface 
water  by  the  railroad  company,  the 
court  saying  that  they  had  to  deal 
with  a  case  where  a  landowner  had 
erected  works  on  his  own  ground  to 
prevent  natural  flooding  waters, 
which,  by  the  lie  of  the  ground,  would 
come  upon  his  land,  from  doing  so,  in 
consequence  of  which  they  flooded 
somewhere  else;  and  tiiat  it  was  a  case 
in  which  the  works  were  erected  by 
the  owner  on  his  own  land  for  the 
purpose  of  defending  himself  against 
the  common  enemy  of  a  flood. 

In  Rex  V.  Trafford  (1831)  1  Bam. 
&  Ad.  874.  109  Eng.  Reprint,  1011,  it 
was  held  that  a  riparian  owner  could 
not  build  an  artificial  bank  or  fender 
along  the  stream  which  woiild»  is 
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times  of  ordinary  floods,  cause  the 
water  to  flow  down  in  so  large  a  body 
against  an  aqueduct  over  the  stream 
as  to  endanger  such  aqueduct  and 
obstract  the  navigation  in  the  canal 
carried  by  the  aqueduct  over  the 
stteam,  where,  before  the  constme- 
tioD  of  sttch  fenders,  the  arches  in  the 
aqueduct  were  sufficient  to  carry  oflf 
tiie  fiood  waters  of  the  stream.  The 
court  said:  "Now,  it  has  long  been 
established  that  the  ordinary  course  of 
water  cannot  be  lawfully  changed  or 
(^ructed  for  the  benefit  of  one  class 
of  persons,  to  the  injury  of  another. 
Unless,  therefore,  a  sound  distinction 
can  be  made  between  the  ordinary 
course  of  water  flowing  in  a  bounded 
chanuel  at  all  usual  seasons,  and  the 
extraordinary  course  which  its  super- 
abundant   quantity    has    been  ac-> 
CDstomed  to  take  at  particular  seasons, 
the  creation  and  continuance  of  these 
ftaders  cannot  be  justified.  No  case 
was  cited,  or  has  been  found,  that  will 
mpport   such    a   distinction.  The 
Fagham  Case  (Rex  v.  Sewer  Comrs.) 
(1828)  8  Barn.  &  C.  S65,  108  Eng. 
Reprint,  1076,  quoted  in  the  argument 
for  the  defendant,  is  of  a  very  differ- 
ent kind.  It  is  a  well-known  fact  that 
the  sea  occasionally,  by  some  change 
proceeding  from  natural  and  unknown 
esnses,  makes  gradual  inroads  on 
parts  of  a  coast  which  had  been  free 
from  its  waters  for  centuries.  On 
such  occurrences  it  has  been  com- 
pared, and  justly  compared,  to  a  com- 
mon enemy,   against   which  every 
person  may  defend  himself  as  he  can ; 
but  this  is  perfectly  different  from  an 
occasional  course  of  superabundant 
hiland  water  flowing  in  the  same  direct 
tion  whenever  the  occasion  happens, 
and  the  ordinary  channel  is  become  in- 
sufficient to  carry  it  off.   In  the  one 
case,  if  the  works  be  successful,  the 
water  is  prevented  from  coming  where, 
within  time  of  memory  at  least,  it 
sever  had  come;  in  the  other,  it  is 
prevented  from  passin^r  in  the  way  in 
which,  when  the  occasion  happened, 
it  had  been  always  accustomed  to 
pass." 

This  case,  however,  was  reversed 
in  Trafford  v.  Rex  (1882)  2  Cromp.  & 
J.  266,  149  Sns.  Reprint,  114,  8  Bing. 
2H  181  Enff.  Reprint,  879,  1  Moore  ft 


S.  401,  1  L.  J.  Exch.  N.  90,  but  the 
appellate  court  agreed  to  the  principle 
that  a  riparian  owner  cannot  embank 
against  an  ordinary  flood  to  the  injury 
of  other  owners,  but  held  that  they 
could  not  apply  it  to  the  case,  because 
it  did  not  appear  whether  the  raising 
of  the  fenders  was  not  an  accustomed 
and  rightful  usage,  before  the  con- 
struction of  the  canal,  whether  the 
course  which  the  flood  water  took  was 
the  ancient  and  rightful  course  which 
it  ought  to  take,  or  whether  the  rais- 
ing of  the  fenders  was  or  was  not 
necessary  in  consequence  of  the  con- 
struction of  the  canal. 

It  was  held  in  Kansas  City,  M.  & 
B.  R.  Co.  v.  Smith  (1895)  72  Miss.  677, 
27  LJt.A.  762,  48  Am.  St.  Rep.  679,  17 
So.  78,  that  the  rule  of  the  common 
law  that  a  riparian  owner  had  no  right 
to  construct,  to  the  injury  of  other 
owners,  an  embankment  along  the 
ordinary  bank  of  the  stream,  and  thus 
obstruct  the  flood  channel  of  the 
stream,  in  order  to  protect  his  own 
lands  from  ordinary  floods,  could  not 
be  strictly  applied  under  all  circum- 
stances, and  in  lihis  connection  the 
court  said:  "It  cannot  be  the  law, 
however,  in  t^is  state,  that  the  flood 
waters  of  the  large  streams  which  are 
within  or  along  the  .  borders  of  this 
state  are  to  be  dealt  with  as  the 
waters  of  a  stream,  not  to  be  ob- 
structed, impeded,  or  turned  aside 
under  any  circumstances,  except  upon 
condition  that  the  persons  so  doing 
shall  respond  in  damages  for  all 
injury  sustained  by  another  riparian 
owner,  and  be  liable  for  nominal 
damages  as  for  the  infringement  of  the 
legal  rights  of  adjacent  proprietors 
who  in  truth  suffer  no  real  injury. 
...  If  the  waters  of  the  Mississippi 
river,  which  at  flood  sometimes  spread 
in  width  from  20  to  40  miles,  and  flow 
in  a  continuous  and  unbroken  body 
down  the  valley,  are  to  be  dealt  with 
as  the  waters  of  the  stream,  and  the 
wHoIe  valley  is  to  be  given  up  as  the 
course  way  of  the  stream,  the  most 
fertile  portion  of  our  state  may  at  once 
be  abandoned.  From  Memphis  to 
Vicksburg,  and  from  the  foottiills  to 
the.  river,  there  is  not  a  square  yard 
of  land  that  was  not  deposited  by  the 
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overflowing  waters  of  the  river.  If  the 
course  usually  pursued  by  the  ordinary 
flood  waters  is  the  channel  of  the 
stream,  the  whole  valley  is  the 
channel.  It  is  evident  that  to  so 
declare  would  be  to  announce  as  a 
positive  rule  of  law,  and  as  an  in- 
disputable fact,  that  which  is  not  true, 
and  which,  if  put  into  practical  opera- 
tion, would  relegate  prosperous  and 
fertile  districts  to  the  condition  of  a 
wilderness.  There  are  farms  in- 
numerable, and  railroads,  villages, 
towns,  and  cities,  situated  in  a  water- 
course, if  the  usual  flow  of  the  flood 
waters  of  the  Mississippi  river  mark 
and  define  the  course  of  that  stream. 
It  is  manifest  that  to  apply  the  strict 
rules  of  law  controlling  in  cases  of 
streams  and  the  obstructions  thereof 
to  such  a  river  and  to  such  conditions 
8,  in  the  very  nature  of  things,  imprac- 
ticable and  impossible.  Calling  these 
overwhelming  floods  surface  or  chan- 
nel water,  for  the  purpose  of  dealing 
with  them  under  rules  applicable  to 
entirely  different  conditions,  advances 
us  DO  step  in  the  solution  of  the 
questions  involved.  We  must  deal 
with  things,  and  not  names,  and 
conditions  inherently  and  radically 
different  cannot  be  assimilated  by 
mere  terminology.  The  rules  govern- 
ing the  rights  and  duties  of  individu- 
als in  reference  to  waters  rest  upon 
principles  which  underlie  very  many 
other  property  rights.  At  least,  they 
depend  upon  the  two  legal  maxims 
that  one  may  make  such  use  as  he 
wills  of  his  own,  and  that  he  must 
so  use  his  own  as  not  to  impinge  on 
the  legal  rights  of  others.  As  to 
surface  water  and  streams  flowing 
along  their  channels,  general  rules 
have  been  formulated,  which  are 
usually  applicable,  and  under  which 
the  relative  rights  and  duties  of 
parties  may  be  adjusted;  but  to  apply 
these  rules  to  waters  of  a  radically 
different  class  is  to  measure  different 
conditions  by  a  single  standard.  To 
say  that  flood  waters  are  surface 
waters,  and  may  always  be  dealt  with 
as  such,  or  that  they  may  be  fenced 
against  as  may  the  waters  of  the  sea, 
regardless  of  consequences,  would  be 
to  give  to  one  riparian  owner  the 


power  and  right  of  beneflting  and 
serving  his  own  property  at  the  direct 
expense  of  another.  But,  on  the  other 
hand,  if  it  be  the  rule  that  alluvial 
lands  subject  to  occasional  floodings 
are  to  be  dealt  with  as  comprising  the 
bed  of  a  stream,  the  beneficial  owner- 
ship therein  is  practically  destroyed 
in  the  interest  and  for  the  bmefit  of 
other  riparian  owners.  The  diflSculty 
or  impossibility  of  formulating  an 
exact  rule  by  which  the  rights  of 
parties  under  varying  circumstances 
may  be  adjusted  is  of  but  little 
importance,  in  view  of  the  fact  that  it 
is  not  the  less  difficult  to  determuw 
such  rights  by  the  application  of  those 
already  existing,  and  which  were 
formulated  for  the  control  of  some- 
what analogous,  but  not  similar,  con- 
ditions. It  is  but  the  usual  difficulty 
of  applying  legal  principles  to  vary- 
ing facts.  Along  the  lines  which 
separate  what  is  clearly  the  exercise 
of  a  legal  right  from  the  commissioD 
of  actionable  injury,  there  are  often 
found  circumstances  in  which  it  can- 
not be  said  with  confidence  to  which 
class  the  particular  act  should  be  as- 
signed ;  but  this  difficulty  is  not 
peculiar  to  the  class  of  cases  now 
under  consideration,  and  suggests 
rather  the  propriety  of  resorting  to 
more  flexible,  rather  ttian  more  rigid, 
rules." 

There  is  a  provision  in  the  Geor^a 
Code  to  the  effect  that  all  persons 
owning  lands  on  any  watercourses  in 
that  state  are  authorized  and  em- 
powered to  ditch  and  embank  their 
lands  so  as  to  protect  the  same  from 
freshets  and  overflows  in  said  water- 
courses, provided,  always,  that  the 
said  ditching  and  embanking  do  not 
divert  said  watercourse  from  its 
ordinary  channel.  But  in  O'Connell 
V.  East  Tennessee,  V.  &  6.  B.  Co. 
(1891)  87  Ga.  246,  18  L.BjV.  394,  27 
Am.  St.  Bep.  246,  13  S.  E.  489,  where 
a  railroad  company  erected  an  em- 
bankment for  its  track  along  the 
margin  of  a  river,  causing  the  river,  in 
flood  times,  to  overflow  the  opposite 
side  more  than  it  had  done  before,  it 
was  held,  on  a  demurrer  to  a  com- 
plaint for  the  injuries  resulting  there- 
from, that  fluch   statute  was  not 
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sj^Iicable,  because  the  complaint  al- 
leged that  the  defendant  diverted  the 
river  from  its  ordinary  channel,  and 
that  the  defendant  embanked  its  land, 
not  to  protect  it  from  overflows  in  the 
rirer,  but  for  the  purpose  of  lining  its 
truk  thereon,  without  reg:ard  to  any 
consequences  of  benefit  or  injury  to 
the  contiguous  country. 

And  in  Collins  t.  Macon  (1882)  69 
Ga.  642,  an  unsuccessful  attempt  to 
hold  a  city  liable  for  damages  from 
the  flooding  of  land  by  reason  of  the 
destruction  of  an  embankment  con- 
itructed  hy  the  city  along  a  river,  the 
court,  in  regard  to  the  right  of  the 
city  originally  to  build  the  embank- 
ment, said:  "Under  certain  sections  of 
the  city  charter,  we  are  inclined  to 
think  tiie  ei^  had  an  implied  permis- 


sive authority,  for  the  preservation 
and  protection  of  its  property  from 
floods  or  overflows,  as  well  as  in  pro- 
moting the  securi^,  welfare,  and 
health  of  the  ci^,  to  erect  this  levee 
on  its  own  land:  Moreover,  the 
general  law  of  the  state  authorizes  all 
persons  who  own,  or  may  hereafter 
own,  lands,  to  ditch  and  embank  them 
so  as  to  protect  the  same  from  freshets 
and  overflows.  Code,  §  2232.  The  city 
owned  the  lands  upon  which  this  levee 
was  built,  and  the  construction  of  it 
did  no  harm;  but  tiie  complaint  is  that 
its  permissive  destmcfion  by  the 
purchaser  from  the  city  caused  the 
damage."  Section  2232  is  the  same 
section  construed  in  O'Connell  v. 
East  Tennesse«.  V;  &  G.  R.  Co.  (Ga.) 
supra.  G.  V.  I. 


SUPREME  LODGE  OF  KNIGHTS  OF  PYTHIAS,  Appt., 

V. 

SALLIE  N.  OVEBTON. 

AUtbatna  Supreme  Court  — April  17,  1910, 
(203  Ala.  193,  82  So.  443.) 

Insofance  —  incontestable  clanse  —  killing  of  escaping  fdon. 

1.  That  an  insured  was  killed  while  attempting  to  escape  imprison- 
ment and  execution  after  sentence  to  death  as  a  felon  is  no  defense  to  an 
action  upon  an  insurance  policy  upon  his  life  containing  an  incontestable 
clause. 

[See  note  on  this  question  beginning  on  page  661.] 

—  validity  of  incontestable  clause. 

2.  An  incontestable  clause  in  an  in- 
surance policy  is  valid  and  binding 
and  not  against  public  policy. 

[See  14  B.  C.  L.  1199.] 


Appeal  1>y  defendant  from  a  judgment  of  the  Circuit  Court  for  Madison 
County  (Brickell,  J.)  in  favor  of  plaintiff  in  an  action  brought  to  recover 
the  amount  alleged  to  be  due  on  a  life  insurance  policy.  Affirmed, 

The  facts  are  stated  in  the  opinion  of  the  court 

Messrs.  Cooper  &  Cooper  for  appOl-  Bacon,  Ben.  Soc.  4th  ed.  §  448;  Hc- 
Unt  Donald  v.  Triple  Alliance,  57  Mo. 

Mr.  RL  E.  Smith,  for  appellee:  App.  87;  4  Cooley,  Ins.  p.  3142. 


Unless  the  contract  provided  that 
death  while  engaged  in,  or  in  conse- 
qaenee  of,  an  unlawful  act,  shall 
avoid  tlie  policy,  death  of  the  insured, 
while  eonunitting  a  felony  is  no  de- 


Mayfield,  J.,  delivered  the  opin- 
ion of  the  court: 

The  only  question  presented  for 
review  on  this  appeal  is  whether  or 
not  the  insurer  should  be  allowed  to 
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defend  an  action  on  an  insurance 
policy  which  contains  an  "incontest- 
able clause,"  by  setting  up  as  special 
defenses  that  the  insured  was  a 
felon  sentenced  to  death,  and  was 
killed  while  attempting  to  escape 
imprisonment  and  execution. 

This  decision  must  be  ruled  by  the 
recent  decisions  of  this  court  in  the 
cases  of  Ex  parte  Weil,  201  Ala. 
409,  78  So.  628,  and  Mutual  L.  Ins. 
Co.  V.  Lovejoy,  201  Ala.  337,  L.R.A. 
1918D,  860,  78  So.  299. 

In  one  of  the  above-cited  cases 
the  defense  of  suicide  by  the  insured 
was  held  not  to  be  availing,  and  in 
the  other,  where  the  insured  wa» 
publicly  executed  by  hanging,  was 
Hkewise  not  availing  as  a  defense  to 
an  Action  on  Ufe  insurance  policies 
which  contained  the  usual  incontest- 
able clause. 

The  defense  that  the  insured  was 
killed  as  an  escap-' 
^J'S    felon     under  . 
ciavae-iciiiinv     death  Sentence,  is 
SJtoS!*'  likewise  unavailing 

as. a  defense  against 
an  insurance  contract  containing  an 
incontestable  clause. 

We  do  not  decide,  as  said  in  Weil's 
Case,  that  a  contract  to  insure 
against  such  risk  would  not  be 
against  public  policy,  and  therefore 

-T«ii«tT  of  void;  but  we  do  de- 
ineantentabie  cide  that  an  incou- 
testable  clause  in 
life  insurance  policies  is  valid  and 
binding  and  not  against  public  poli- 
cy, and  that,  nothing  appearing  to 
render  such  clauses  void,  they  will 
be  enforced  by  the  courts ;  and  they 
cannot  be  enforced  if  such  defenses 
as  above  stated  may  be  set  up-to  de- 
feat the  policy.  Such  defenses,  as 
well  as  any  other,  would  absolutely 
defeat  the  cause  in  question,  and 
render  the  policy  no  better  than  if 
it  contained  no  such  clause. 

The  contract  sued  on  in  this  case 
and  in  the  two  cases  cited  above 
were  not  on  their  faces  void.  No 
one  of  them  on  its  face  was  against 
public  policy  or  good  morals,  but 
perfectly  valid  and  binding  as  any 
other  contract  of  insurance.  The 
attempted  defense  in  each  case  was 


to  show  that  the  death  or  cause  of 
death  was  not  within  the  contract 
of  insurance.  This  may  be  true, 
but  the  trouble  with  the  defense  is 
that  the  defendant  for  a  considera- 
tion had  agreed  in  advance  not  to 
contest  its  liability  on  any  groond 
other  than  those  specified  in  uie  con- 
tract, none  of  which  were  attempted 
to  be  set  up.  The  court  will  not  now 
hear  the  insurer  attempt  to  set  up 
defenses  and  contest  payment  on 
grounds  which  it  has,  for  a  consid- 
eration and  which  induced  the  con- 
tract, agreed  not  to  so  defend  or 
contest. 

The  decision  is  not  that  suidde 
while  sane  or  intentional,  or  death 
by  public  execution  or  while  a  flee- 
ing felon,  is  not  a  defense  to  an  ac- 
tion on  an  insurance  policy ;  but  the 
decision  is  that  by  a  valid  contract 
the  insurer  has  estopped  himself 
frota  setting  up'  these  as  well  as  any 
other  defenses  except  those  men- 
tioned in  the  contract.  The  court 
will  not  presume  that  such  defenses 
exist,  and  the  party  has  estopped 
himself  from  alleging  or  proving  it 

If  a  plea  should  allege  that  there 
was  no  contract  of  insurance  be- 
cause it  was  void  in  its  inception, 
being  against  public  policy,  as  an  at- 
tempt to  violate  or  evade  the  law, 
then  a  different  question  would  be 
presented  that  would  attack  the  in- 
contestable clause  as  well  as  all  oth- 
er provisions  of  the  policy.  The  ef- 
fect of  such  a  plea  would  be  to  show 
tiiere  was  never  any  contract  of  in- 
surance. 

No  such  case  or  issue  was  at- 
tempted in  either  of  the  cases  cited 
or  the  one  now  under  consideration. 
There  is  nothing  to  show  that  the 
insured  or  insurer  ev^  contemplat- 
ed that  death  would  result  in  the 
mode  or  by  the  cause  attempted  to 
be  set  up.  Hence,  so  far  as  appears, 
the  contract  was  perfectly  valid  and 
binding,  unless  breached  in  the 
mode  attempted  to  be  set  up  in  the 
pleas,  and  the  parties  had  agreed 
that  the  contract  should  not  be  con- 
tested on  these  gztRinds,  not  that 
the  insurer  should  pay,  even  though 
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deafli  did  Fesolt  from  the  causes  at- 
tempted to  be  set  up  in  the  pleas. 

The  court  mere^  approves  the 
contract,  and  holds  the  party  es- 
topped from  litigating  those  ques- 
tions, not  that  if  the  facts  did  exist 
the  insurer  would  be  liable. 

AnderBon,  Ch.  3,,  and  Somcrrilley 
and  Thomas,  JJ.,  concur. 

Petition  for  rehearing  denied  May 
22, 1919. 

Writ  of  error  dismissed  by  the 
Supreme  Court  of  United  States, 
Jtnuary  31.  1921  (U.  S.  Adv.  Ops. 
1920-21,  p.  298)  —  U.  S.  — k  66  L. 
ad.     41  Sup.  Ct.  Rep.  321. 

Tlie  question  of  the  validity  and  ef- 


fect of  incontestable  clansM  as  ex* 
eluding  defenses  based  upon  public 
policy  is  covered  by  the  imnotation  in 
6  A.I1.R.  448,  which  is  supplemented 
in  13  A.L.R.  674.  It  will  be  observed 
that  the  conclusion  in  the  reported 
case  (Supreme  Lodge,  K.  P.  v.  Over- 
ton, ante,  649),  which  was  cited  in 
the  annotation  in  6  A.L.R.  448,  as  up^ 
holding  the  availability  of  the  incon- 
testable clause,  even  where  the  in- 
sured was  killeid  while  attempting  to 
commit  a  felony,  has  now  become  final, 
a  petition  for  rehearing  having  been 
denied  by  the  state  court,  and  a  writ 
of  error  having  been  dismissed  by  the 
Supreme  Court  of  the  United  States 
(U.  S.  Adv.  Ops.  1920-21,  p.  298)— 
IT.  S. »,  66  L.  ed.  — k  41  Sup.  Ct  Rep. 
321. 


FIRST  NATIONAL  BANK  OP  PHILADELPHIA,  Plff.  in  Err, 

« 

V. 

M.  WALTER  FARRELL  et  al,.  Trading  as  Weil,  Farrell,  &  Company. 

Vnited  state*  Cireutt  Court  of  Appeals,  Third  CireuU— January  ^  109t, 

(272  Fed.  371.) 

Bank  —  duty  to  examine  statement  —  estoppel. 

1.  A  bank  depositor  must  examine  personally  or  by  authorized  agents 
a  bank's  periodical  statements  showing  credits  and  debits  accompanied 
with  paid  checks  as  vouchers  for  the  latter,  and  report  to  the  bank  with- 
out unreasonable  delay  any  discovered  errors,  or  the  bank  may  regard  his 
silence  as  an  admission  that  the  entries  as  shown  are  ccurect. 

iSee  note  on  this  qttesti<m  beginning  on  page  660. 

• —  permitting  orerdrawing  of  account 
by  agent  —  eifect. 

3.  A  bank  which  knowingly  permits 
an  agent  to  exceed  his  authority  in 
drawing  checks  upon  his  principal's 
account  cannot  take  advantage  of  the 
principal's  failure  to  supervise  the 
agent's  examination  of  the  periodical 
statements  rendered  by  the  bank,  so 
as  to  absolve  itself  from  liability  for 
the  loss  occasioned  by  its  act. 

—  right  to  c<HitroI  applicatiim  of  pay- 
ment to  principal. 

4.  A  bank  which  has  honored  checks 
of  an  agent  upon  his  principal's 
account  in  excess  of  his  authority  can^ 
not  complain  of  the  appUeation  by  the 


—duty  to  supervise  acts  of  agent. 

2.  A  depositor  authorizing  an  agent 
to  draw  checks  on  his  account  and 
examine  the  bank's  periodical  state- 
ments must  properly  .supervise  the 
agent's  conduct  in  the  examination  of 
the  statements,  especially  where  it 
appears  that  the  agent  has  an  interest 
in  concealing  frauds  committed  by 
him,  and  in  the  absence  of  such  super- 
vision knowledge  of  the  dishonest 
agent  of  fraudulent  entries  and  in- 
correct balances  is  the  knowledge  of 
the  principal,  so  far  as  an  examina- 
tion of  the  account  would  disclose  it. 

[See  3  R.  C.  L.  6S6,  687;  see  note  in 
15AXJL162.] 
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principal  of  money  paid  him  by  the 
agent  from  his  own  funds  in  satisfaC' 
tion  of  other  claims  which  the  princi- 
pal had  against  him,  rather  than  upon 
the  amount  which  he  wrongfully  drew 
from  the  principal's  account,  -and 
which  the  bank  is  under  obligation  to 
refund  to  the  principal. 
*— duty  to  account  for  money  over- 
drawn by  agent 

6.  A  bank  depositor  la  entitled  to 
recover  from  the  bank  deposits  of  his 
money  which  the  bank  permitted  to  be 
withdrawn  by  his  agent  in  excess  of 
writt^  anthority  conferred  upon  the 
Itgent,  notice  of  which  was  served  upon 
the  bank. 

—effect  of  reatotatiim  of  funds  by 
-  agent 

6.  If  money  which  is  wrongfully 
withdrawn  by  an  agent  from  his 
principal's  bank  account  is  restored 
by  him  from  his  own  funds,  and  the 
bank  subsequently  permits  the  agent 


to  withdraw  it  again  by  checks  in 
excess  of  the  agent's  authority,  the 
bank  is  liable  to  the  principal  for  such 
portions  of  the  withdrawal  as  do  not 
reach  the  principal. 

-—claim  for  money  restored  by  agent 

7.  Checks  by  which  an  agent  wrong- 
fully withdrew  money  from  his  princi- 
pal's account  which  he  subsequently 
restored  from  his  own  money  and  then 
wrongfully  withdrew  again,  cannot  be 
included  in  the  claim  by  the  principal 
against  the  bank  for  wrongfully 
honoring  the  agent's  checks, 
—basis  of  account 

8.  The  amount  which  a  depositor 
can  recover  from  a  bank  which  per- 
mitted his  agent  to  withdraw  money 
from  his  account  without  authority  is 
the  total  amount  of  his  deposit  less 
sums  paid  out  by  lawful  checks  and 
sums  paid  out  on  unlawful  checla 
which  ultimately  reached  him  from 
the  agent  * 


Erbob  to  the  District  Court  of  the  United  States  for  the  Eastern  Dis- 
trict of  Pehnsylvania  (Thompson,  J.)  to  review  a  judgment  in  favor  of 
plaintiffs  in  an  action  brought  to  recover  the  amount  paid  by  defendant 
to  plaintiffs'  agent  on  checks  drawn  in  excess  of  his  autiiority.  Modified 
tmd  affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Argued  before  Buffington,  Woolley,    dties,  one  of  which  was  in  Phitedel- 


and  Davis,  Circuit  Judges. 

Messrs.  Josef^  S.  Clark  and  Owen 
J.  Roberts  for  plaintiff  in  error. 

Messrs.  Henry  A.  Rubino,  J.  Howard 
Reber,  and  Perclval  H.  Granger  for 
defendants  In  error. 

WooUey,  C.  J.,  delivered  the  opin- 
ion of  the  court : 

The  judgment  brought  here  by 
this  writ  of  error  was  entered  by 
the  district  court  for  want  of  a  suffi- 
cient affidavit  of  defense  upon  plead- 
ings drawn  to  state  a  case  of  undis- 
puted facts  and  to  present  only 
issues  of  law.  We  shall  speak  of 
the  parties  as  they  stood  in  the 
court  below,  and  shall  give  only  the 
main  facts  of  the  case  in  an  en- 
deavor to  avoid  the  confusion  which 
has  arisen  from  the  number  and 
complexity  of  their  details. 

The  plaintiffs  had  for  many  years 
been  engaged  in  the  business  of  sell- 
ing commercial  paper.  They  oper- 
ated from  a  main  office  in  Boston 
through  branch  offices  in  other 


phia.  The  Philadelphia  office  was 
opened  in  March,  1910,  with  M.  T. 
&iyder  as  their  agent. 

The  course  of  business  was  brief- 
ly this :  The  plaintiffs  sent  Snyder 
commercial  paper  to  sell  to  local 
banking  institutions.  When  Snyder 
made  a  sale  he  was  required  im- 
mediately to  report  the  same  by  tel- 
egraph or  telephone  to  the  phuntiffs 
at  Boston  and  deposit  the  proceeds 
— invariably  the  purchaser's  check 
or  draft  drawn  to  the  plaintiff's  or- 
der— to  the  credit  of  their  account 
with  the  Girard  National  Bank  of 
Philadelphia.  Such  deposit  was  re- 
quired to  be  made  by  two  deposit 
slips,  an  original  and  duplicate;  the 
original,  giving  the  name  of  the 
maker  of  the  check,  the  amount 
thereof,  and  the  total,  if  the  deposit 
included  several  checks,  to  be  re- 
tained by  the  bank;  the  duplicate, 
showing  the  same  entries,  to  be 
stamped  by  the  receiving  teller  and 
returned  to  Snyder  for  transmission 
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to  the  plaintiffs,  thereby  showing 
that  the  proceeds  of  the  sale  pre- 
viously reported  had  been  deposited. 
Snyder  had  no  power  to  draw  on 
this  account. 

Later  in  1910,  the  plaintiffs 
opened  an  account  with  the  Mer- 
ehants'  National  Bank  of  Philadel- 
phia. A  short  time  afterward  this 
bank  merged  with  the  First  Nation- 
si  Bank  of  Philadelphia,  the  defend- 
ant in  this  action,  the  latter  bank 
at  the  same  time  taking  over  the 
account.  This  account,  standing  al- 
ways in  the  name  of  Weil,  FarreU, 
ft  Company,  was  a  petty  cash  ac- 
count opened  by  the  plaintiffs  upon 
a  deposit  of  $1,000  for  the.  use  of 
Snyder  in  meeting  the  expenses  of 
the  Philadelphia  office.  Against 
this  account  Snyder  was  authorized 
to  draw  checks  for  limited  sums  un- 
der a  power  of  attorney  made  by  the 
plaintiffs  and  lodged  with  and  ac- 
cepted by  the  defendant  bank  as  the 
terms  on  which  it  carried  the  ac- 
count. The  power  of  attorney,  so 
far  as  it  is  pertinent  to  this  case,  is 
as  follows : 

"Know  All  Men  By  These  Pres- 
ents, That  we,  Weil,  FarreU,  &  Co., 
do  make,  constitute,  and  appoint  M. 
T.  Snyder  our  true  and  lawful  at- 
torney for  us  and  in  our  name — 

"(1)  To  draw  checks  against  our 
account  in  the  Merchants'  National 
Bank  of  Philadelphia,  Pennsylvania, 
in  no  event  to  draw  in  excess  of  $1,- 
000  at  any  one  time,  .  .  .  and  to 
have  full  authority  to  manage  and 
make  settlement  of  said  account." 

"(2)  To  indorse  notes,  checks, 
drafts,  or  bills  of  exchange,  or  other 
instruments  of  writing  for  deposit 
as  cash,  or  for  collection,  in  the 
Merchants*  National  Bank  of  Phila* 
delphia,  Pennsylvania." 

It  thus  appears  that  in  the  con- 
duct of  the  plaintiffs'  banking  busi- 
ness, Snyder,  their  agent,  had  au- 
thority to  deposit  without  limit  to 
the  credit  of,  but  not  to  draw  in  any 
amount  upon,  their  account  with  the 
Girard  National  Bank;  and  that  he 
had  authority  to  make  deposits  in 
any  amount  to  the  credit  of  their  a&i 
count  with  the  First  National  Bank, 
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the  defendant,  and  to  draw  against 

the  same  as  often  as  he  chose  in  an 
amount  not  in  excess  of  $1,000  at 
any  one  time.  Under  this  arrange- 
ment Snyder  conducted  in  an  order- 
ly way  the  plaintiffs'  business  with 
l^e  two  banks  until  April,  1915. 
when,  desiring  to  embark  in  specula- 
tion, he  conceived  a  scheme  whereby 
he  could  obtain  the  use  of  his  prin- 
cipals' money  for  short  periods  as 
it  flowed  from  purchasers  of  com- 
mercial paper  through  the  banks  to 
the  plaintiffs  in  Boston. 
Snyder's  scheme  was  this : 
When  his  principals  sent  him 
commercial  paper,  Snyder  had  to  ac- 
count for  it  either  as  unsold  or  sold. 
If  sold,  he  was  required  to  account 
for  the  proceeds  by  sending  to  the 
plaintiffs  the  stamped  duplicate  de- 
posit slip  of  the  Girard  National 
Bank,  evidencing  deposit  of  such 
proceeds  with  that  institution.  Hav- 
ing no  power  to  draw  on  this  ac- 
count, Snyder,  in  order  to  use  the 
plaintiffs'  money,  had  to  get  it  be- 
fore it  reached  this  account.  There- 
fore, instead  of  depositing  the  pro- 
ceeds of  sales  of  negotiable  paper  to 
the  credit  of  the  plaintiffs'  main 
account  with  the  Girard  National 
Bank  as  he  should  have  done,  he  de- 
posited the  same,  or  much  of  them, 
to  the  credit  of  the  plaintiffs'  petty 
cash  account  with  the  First  Nation- 
al Bank,  the  defendant.  Having  au- 
thority under  the  power  of  attorney 
to  draw  against  this  account  by  as 
many  chedcs  as  he  chose,  but  never 
at  any  one  time  for  a  sum  in  excess 
of  $1,000,  he  could  have  drawn 
from  the  defendant  bank  by  checks 
within  that  limit  all  the  money  he 
there  deposited  to  the  credit  of  the 
plaintiffs.    But  as  his  speculative 
transactions  were  large,  and  as  his 
deposits  made  to  meet  them  were 
correspondingly  large,  drafts  by  a 
great  number  of  checks  for  small 
amounts  would  inevitably  have  ex-' 
cited  suspicion.   He  therefore  drew 
against  the  plaintiffs'  account  with 
the  defendant  bank  (thus  augmen- 
ted) by  checks  substantially  larger 
in  amount  than  those  authorized  by 
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the  power  of  attorney.  These 

checks  the  bank  honored. 

By  this  means  Snyder  drew  for 
his  personal  use  large  sums  of  mon- 
ey from  the  plaintiffs*  account  with 
the  defendant  bank.  But  money 
thus  obtained  had  to  be  used  quickly 
and  had  to  be  restored  or  replaced 
by  other  money,  because,  in  the 
plaintiffs'  methoil  of  doing  business, 
the  proceeds  of  negotiable  paper 
which  Snyder  had  reported  as  sold 
were  required  presently  to  appear  by 
duplicate  deposit  slip  to  have  been 
deposited  in  the  Girard  National 
Bank.  Such  deposit  was  imperative 
upon  Snyder.  To  make  it  he  had  to 
hav6  money.  He  found  the  money  by 
appropriating  the  proceeds  of  later 
sales,  and,  depositing  them  with  the 
Girard  National  Bank,  he  reported 
such  deposits  as  the  proceeds  of 
earlier  sales.  He  did  this  in  one  of 
two  ways,  and,  when  under  the  ne- 
cessity of  forcing  figures,  he  did  it  in 
both  ways.  They  were  these:  First, 
he  deposited  with  the  Girard  Nation- 
al Bank  the  check  of  a  purchaser  in 
a.  later  transaction,  drawn  as  always 
to  the  order  of  the  plaintiffs,  proper- 
ly noted  as  to  name  and  amount  on 
tiie  original  deposit  slip,  making  the 
duplicate  deposit  slip  show  the  same 
money  entries  as  the  original,  but 
leaving  it  blank  as  to  the  name  of 
the  maker  of  the  check.  Such  dupli- 
cate, showing  correctly  the  amount 
deposited,  but  being  mute  as  to  the 
maker  of  the  check  deposited,  the 
paying  teller  of  the  Girard  National 
Bank  stamped  in  evidence  of  the  de- 
posit made,  and  on  its  return  to  Sny- 
der he  falsified  it  by  filling  in  the 
blanks  with  the  name  of  purchaser 
of  a  previously  reported  sale.  Or, 
second,  Snyder  drew  a  check  for  an 
amount  in  excess  of  $1,000  on  the 
plaintiffs'  account  with  the  defend- 
ant bank,  and  deposited  it  to  the 
credit  of  the  plaintiffs*  account  with 
the  Girard  National  Bank.  By  the 
latter  move  Snyder  would,  of  course, 
get  none  of  the  plaintiffs*  money, 
but  he  would  thereby  be  able  to 
make  the  necessary  deposit  to  cover 
earlier  sales,  or  to  force  the  figures 
properly  to  correspond. 
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Transactions  of  this  character 

carried  Snyder  over  for  only  a  few 
days  at  a  time,  but  during  such 
short  periods  he  was  able  to  use  the 
plaintiffs'  revolving  funds  in  an 
amount  which  remained  constant  at 
between  $90,000  and  $100,000.  Ob- 
viously, he  was  required  to  repeat 
these  transactions  again  and  again 
in  order  to  keep  himself  in  specula- 
tive funds  and  to  keep  a  few  days 
ahead  of  exposure. 

These  transactions,  running  from 
July,  1915,  to  May,  1917,  grew  in 
bulk  to  382  checks,  each  in  excess  of 
$1,000,  honored  by  the  defendant 
bank  in  violation  of  the  plaintiffs' 
power  of  attorney,  and  aggregated 
the  astonishing  sum  of  $3,161,981.- 
74. 

After  discovery  the  plaintiffs 
brought  this  action  against  the  bank 
to  recover  a  book  balance  of  $751.96 
admittedly  due,  and  the  sum  of  $92,- 
750,  the  amount  which  they  claimed 
should  have  remained  to  their  cred- 
it had  the  defendant  bank  observed 
their  power  of  attorney  and  had  not 
honored  checks  in  excess  of  the  au- 
thority there  conferred  and  limited; 
first,  however,  giving  the  defendant 
bank  credit  for  all  moneys  paid  on 
checks  unlawfully  honored  in  excess 
of  $1,000  which  had  ultimately 
reached  them  through  redeposit 
with  the  Girard  National  Bank.  On 
these  items  with  interest,  less  a 
small  credit  not  in  issue,  the  trial 
judge,  sitting  without  a  jury,  en- 
tered judgment  for  $94,445.26.  263 
Fed.  778.  To  this  judfl^ent  the  in- 
stant writ  is  directed. 

Of  the  several  questions  involved 
the  first  arises  out  of  a  defense 
made  to  the  whole  action.  By  the 
power  of  attorney  under  which  the 

Slaintiff  depositors  opened  and  the 
ef  endant  bank  carried  the  account, 
Snyder,  the  plaintiffs'  agent,  in  ad- 
dition to  the  power  to  draw  checks 
in  limited  amounts,  was  given,  *f  uU 
authority  to  manage  and  make  se^ 
tlement  of  said  account."  Pursuant 
thereto  the  bank  rendered  monthly 
statements  to  Snyder,  who,  under 
the  authority  thus  conferred,  exam- 
ined and  approved  the  same  without 
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sabmitting  them  to  the  plaintiffs. 
Had  they  been  received  and  exam- 
ined by  the  plaintiffs  they  would 
have  disclosed  deposits  grossly  dis- 
proportionate to  the  purpose  for 
which  the  account  was  kept*  and 
also  heavy  withdrawals  by  checks 
drawn  by  Snyder  and  honored  by 
the  bank  beyond  the  authority 
which  the  plaintiffs  had  conferred 
upon  them. 

As  the  plaintiffs  had  delegated  to 
•n  agent  the  duty  of  examining  the 
monthly  statements,  the  defendant 
bank  claimed  at  the  trial  that  the 
plaintiff  depositors  were  chargeable 
with  knowledge  of  all  that  its  agent 
knew  and  all  that  the  statements 
and  canceled  checks  disclosed,  and 
that,  in  consequence,  the  bank,  on 
the  plaintiffs'  failure  to  inform  it  of 
Snyder's  unlawful  conduct,  was  not 
liable  to  the  plaintiffs  for  unlawful 
withdrawals  following  the  period 
when  they  should  have  found  it 
out 

As  we  approve  the  decision  oi  the 
teamed  trial  judge  against  this  con- 
tention, on  the  authorities  and  for 
the  reasons  given  in  263  Fed.  778, 
783,  786,  we  shall  very  briefly  state 
and  distinguish  the  rules  of  law 
which  we  think  control  this  ques- 
tion. 

A  depositor  sustains  such  rela- 
tion to  his  bank  that  he  is  bound  to 
give  heed  to  its  periodical  state- 
ments showing  the  transactions  of 

BukH-dntr  to  account  Out 

cumiM  atMte-    of     this  relation 

M»mt^^„A  jj^g    ^^^^^  ^ 

rule  of  law  which  requires  a  deposi- 
tor in  a  bank  to  examine,  personally 
or  by  an  authorized  agent,  and  witti 
due  diligence,  his  balanced  pass 
book,  or  the  bank's  periodical  state- 
ments showing  credits  and  debits, 
accompanied  with  paid  checks  as 
vouchers  for  the  latter,  and  to  re- 
port to  the  bank  without  unreason- 
able delay  any  errors  he  may  dis- 
cover. Otherwise,  the  bank  may 
regard  his  silence  as  an  admission 
that  the  entries  as  shown  are  cor- 
rect. Leather  Mfrs'  Nat.  Bank.  v. 
Morgan,  117  U.  S.  96,  29  L.  ed.  811, 
6  Sup.  Ct.  Rep.  657;  National  Bank 


v.  Tacoma  Mills  Co.  (C.  C.  A.  9th) 
104  C.  C.  A.  441, 182  Fed.  1. 

Without  weakening  this  general 
rule,  other  principles  come  into  op- 
eration according  as  circumstances 
vary  its  application,  and  according 
also  as  it  responds  to  the  test 
whether  the  failure  of  the  depositor 
promptly  to  examine  the  bank's 
Statements  and  apprise  it  of  dis- 
covered errors  has  misled  the  bank 
to  its  prejudice.  These  arise  more 
frequently  when  an  agent,  whom 
the  depositor  has  authorized,  as  in 
this  case,  to  examine  and  settle  the 
account,  has  himself  depleted  the 
account  by  forged  checks,  altered 
checks,  or  checks  drawn  beyond  the 
scope  of  his  authority,  against 
which  the  bank  has  a  right  to  be 
protected.  Here  the  depositor  owes 
the  bank  the  further  duty  of  prop- 
erly supervising  the  conduct  of  his 
agent  in  the  examination  of  the 
bank's  statements, 
especially  where  it  •«*"  •t 
appears  that  the 
agent  committing  the  frauds  had  an 
interest  in  concealing  them.  Na- 
tional Bank  v.  Tacoma  Mills  Co. 
supra.  This  obviously  should  be  so, 
for,  aside  from  its  own  diligence,  a 
bank's  only  protection  against  for- 
geries by  a  confidential  agent  to 
whom  settlement  of  the  bank  ac- 
count has  been  delegated  is  verifica- 
tion of  statements  by  the  depositor 
himself,  who  in  such  case  is  clearly 
responsible  for  the  acts  and  omis- 
sions of  his  agent  in  the  course  of 
duties  with  which  he  had  intrusted 
him.  Myers  v.  Southwestern  Nat. 
Bank,  193  Pa.  1,  74  Am.  St.  Rep. 
672,  44  Atl.  280.  In  such  instances 
the  cases  hold  that  knowledge  of  a 
dishonest  agent  of  fraudulent  en- 
tries and  incorrect  balance  is  equally 
the  knowledge  of  his  principal,  with 
the  qualification,  however,  that  the 
principal  is  chargeable,  not  with  the 
knowledge  of  wrongdoing  the  agent 
possessed  from  the  fact  that  he  him- 
self was  dishonest,  but  with  knowl- 
edge of  such  facts  as  an  honest 
agent,  unaware  of  the  wrongdoing, 
would  acquire  when  examiiring  the 
statements  within  the  sc(%e  of  his 
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emplo3T]ient.  The  dishonesty  of  the 
agent  does  not  change  his  relation- 
ship to  his  principal,  and  according- 
ly does  not  change  the  rUle  charging 
his  principal  with  knowledge  of  such 
facts.  Dana  v.  National  Bank,  132 
Mass.  166;  First  Nat.  Bank  v.  Allen, 
100  Ala.  476,  27  L.R.A.  426,  46  Am. 
St.  Rep.  80,  14  So.  335;  Critten  v. 
Chemical  Nat.  Bank,  171  N.  Y.  219, 
67  L.R.A.  529,  63~N.  E.  973;  Leath- 
er Mfrs'  Nat  Bank  v.  Morgan, 
supra. 

But  the  genera!  rule  arising  from 
the  examination  of  pass  book  or 
statements  by  the  depositor  himself, 
and  the  variation  of  the  rule  aris- 
ing from  the  examination  of  them 
by  his  authorized  agent,  involve  in 
practically  every  reported  instance 
wrongdoing  where  the  negligence  of 
the  bank  was  not  involved  and 
where  the  wrongful  act  was  entire- 
ly that  of  a  person  other  than  the 
bank.  Both  the  rule  and  its  varia- 
tions disappear  altogether  where 
the  bank  has  been  negligent  in  de- 
tecting the  fraud;  National  Dredg- 
ing Co.  v.  Farmers'  Bank,  6  Penn. 
(Del.)  580, 16  L.R.A.(N.S.)  593, 130 
Am.  St.  Rep.  158,  69  Atl.  607; 
Manufacturers*  Nat.  Bank  v. 
Barnes,  65  III.  69,  72,  16  Am.  Rep. 
576;  Myers  v.  Southwestern  Nat. 
Bank,  supra ;  when  the  neglect  of  the 
bank  to  observe  the  limitation  of  a 
drawing  power  was,  as  here,  the 
primary  and  proximate  cause  of  the 
loss ;  and  i>articularly  where,  as 
here,  the  wrongful  act  (in  the  sense 
of  conduct  beyond  the  scope  of  its 
authority)  was  the  act  of  the  bank 
itself,  but  for  which  the  criminal 
act  of  the  trusted  agent  could  not 
have  been  carried  into  execution. 
In  honoring  checks  beyond  the  au- 
thority granted  it  by  the  depositors' 
power  of  attorney, — a  document  in 
its  possession, — the  bank  in  this 
case  knew,  or  was  charged  with 
knowledge  of,  its  own  unlawful  con- 
duct. Manufacturers'  Nat.  Bank  v. 
Bame?,  65  HI.  69,  72,  16  Am.  Rep. 
576; 'Leather  Mfrs'  Nat  Bank  v. 
Morgan,  supra.  The  depositors' 
failure  personally  to  examine  the 


periodical  statements  and  promptly 
to     acquaint    the  eMnittia 
bank  \rith  its  own  ^^er^n^Tr's 
wrongdoing  misled  IJSSSS*.?.' 
the  bank  in  nothmg. 
Therefore  the  law  did  not  impose 
upon  depositors  in  this  case  the  du- 
ty  to  check  up  a  pass  book  or  ex- 
amine monthly  statements  to  pre- 
vent  the   defendant   bank  from 
continuing  its  own  wrongful  con- 
duct ;  nor  did  the  law  exonerate  the 
bank  from  acts  which  it  knew  were 
wrong,  simply  because  the  deposi' 
tors  had  not  found  it  out  and  had  not 
told  it  to  stop. 

We  are  of  opinion  that  the 
learned  trial  judge  made  no  mistake 
of  law  in  holding  the  bank  liable  for 
honoring  checks  beyond  the  authori- 
ty which  the  plainUff  depositors  had 
conferred  upon  it 

The  second  question  in  the  case 
relates  to  the  application  by  the 
plaintiffs,  in  ease  of  SnydeiPs  in- 
debtedness to  them,  of  certain 
money  drawn  by  Snyder  from  his 
own  account  and  turned  over  to  the 
plaintiffs  after  his  dishonesty  had 
been  discovered.  As  ^ 
it  appears  that  the  iSSicVao^VT* 
money  which  Sny- 
der  paid  the  plain- 
tiffs belonged  to  him,  we  find  no  er- 
ror in  the  ruling  of  the  trial  judge 
denying  the  d^endant's  claim  to 
credit  same  against  its  indebted- 
ness. 

The  third  question — ^which  is 
both  difficult  and  elusive — ^has  to  do 
not  with  a  question  of  law,  but  with 
a  question  of  fact— a  question  of 
fact  which  should  have  been  sub- 
mitted on  an  accounting. 

In  our  endeavor  to  perform  the 
task  of  accountants,  our  first  diffi- 
culty has  been  in  determining 
whether  the  facts  of  the  controver- 
sy— coming  into  the  case,  not  by 
evidence,  but  by  pleadings  and  stip- 
ulations— are  such  as  admit  of  an 
accounting.  If  the  facts  are  in  the 
case,  manifestly  they  are  not  in  a 
form  that  will  permit  us  to  place 
them  in  debit  and  credit  columns 
and  deduce  a  result,  for  they  appear 
entirely  by  totals — and  by  grand 
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totals — of  hundreds  of  transactions 
in  figures.  After  much  labor  in  a 
field  which  is  not  ours,  we  have, 
however,  evolved  a  theory  or  prin- 
ciple on  which,  if  the  facts  are  pres- 
ent, a  jud^ent  can  be  rendered. 

In  formulating  a  theory  on  which 
an  accounting  can  be  made  in  a  sit- 
uation where  admittedly  all  items 
of  the  account  are  not  present,  we 
come  at  the  threshold  to  the  ques- 
tion of  the  relation  of  the  parties 
and  of  the  character  of  this  action 
arising  out  of  that  relation.  The 
parties  were  a  bank  and  its  deposi- 
tors ;  their  relation  was  that  of  debt- 
or and  creditors.   In  this  relation 
the  depositors  sued,  originally  in 
tort,  now  in  assumpsit.  Turning  to 
the  pleadings,  it  appears  that  the 
plaintiffs  seek  to  recover  the  differ- 
ence between  all  moneys  deposited 
to  their  credit  with  the  defendant 
bank,  and  all  moneys  withdrawn  on 
checks  not  in  excess  of  the  amount 
authorized  and  on  checks  made  by 
Snyder  and  honored  by  the  bank  in 
excess  of  the  amount  authorized  by 
the  plaintiffs'  power  of  attorney, 
where  the  same  did  not  reach  them 
^  redeposits  with  the  Girard  Na- 
tional Bank.  If  all  moneys  deposit- 
ed to  the  credit  of  the  plaintiffs  with 
the    defendant    bank    had  been 
moneys  belonging  to  the  plaintiffs, 
the  matter  would  be  simple  enough, 
but  certain  of  the  moneys  so  de- 
posited, it  is  claimed,  did  not  bebng 
to  them,  but  belonged  to  Snyder. 

The  tranaacUons  out  of  which  the 
difficulty  arose  were  these:  After 
withdrawing  from  the  plaintiffs'  ac- 
count by  unlawful  checks  (a  term 
we  shall  use  for  convenience  in  re- 
ferring to  checks  in  excess  of  $1,- 
000)  various  sums  of  money  aggre- 
gating $35,385.06,  Snyder,  finding 
himself  pinched   in  time  within 
which  to  cover  his  withdrawals,  de- 
posited to  the  credit  of  the  plain- 
tiffs' account  in  the  defendant  bank 
moneys  of  his  own,  aggregating  the 
sum  of  $35,385.06  previously  drawn 
out.  After  he  had  deposited,  or  had 
added  to  the  plaintiffs'  money  in  the 
account,  or  had  "restored*'  (as  it 
•has  been  termed)  this  latter  sum, 
Snyder  went  oii  as  before,  making 
16  A.L.R.— 42. 


large  deposits  in,  and  drawing  un- 
lawful checks  against,  his  princi- 
pals' account  for  the  dual  purpose 
of  meeting  his  sales  transactions 
through  the  Girard  National  Bank 
and  of  taking  his  employers'  money 
for  his  own  speculative  purposes. 
We  assume  as  a  fact  in  the  case  that 
the  total  deposits  made  to  the  credit 
of  the  plaintiffs'  account  in  the  de- 
fendant bank  included  not  only  de- 
posits of  the  plaintiffs'  own  money, 
but  also  of  Snyder's  money  to  the 
extent  named.  This  is  the  crux  of 
the  difficulty  arising  from  the  rec- 
ord as  framed.  We  find  this  fact 
from  our  reading  of  the  record 
(H  18  of  the  affidavit  of  defense) 
where  it  is  said  that  "all  of  the  said 
$35,385.06  of  deposits  are  included 
with  $36,767.10  of  deposits  set  forth 
in  ^  7  of  the  amended  statement." 

Paragraph  7  of  the  amended 
statement  shows  a  total  deposit  to 
the  credit  of  the  plaintiffs'  account 
in  the  defendant  bank  of  $3,254,- 
015.03,  of  which  the  $36,767.10  re- 
ferred to  was  a  part.  If  this  is 
right,  Snyder's  money  in  the  sum 
of  $35,385.06  was  credited  to  the 
plaintiffs'  account,  and  there  is 
pertinency  in  the  bank's  contention 
that  the  plaintiffs  now  ask  not  only 
for  their  own  money,  but  for  Sny- 
der's as  well.  In  other  words  the 
defendant  bank  maintains  that  the 
item  of  $35,385.06  of  Snyder's 
money  is  included  in  the  total  de- 
posits made  to  the  credit  of  the 
plaintiffs,  and  therefore  constitutes 
a  false  item  of  gross  deposits  from 
which  to  deduct  the  total  of  unlaw- 
ful checks  and  to  determine  the 
balance  truly  due  the  plaintiffs.  In 
this  situation  of  accounting,  each 
party,  and  also  the  trial  judge, 
framed  an  argument  in  figures, 
which,  standing  alone,  we  confess 
difficulty  in  answering.  Hence  it  is 
that  we  go  back  to  the  pleadings  and 
inquire.  What  are  the  plaintiffs  en- 
titled to  recover?  Certainly  they 
are  entitled  to  re- 
cover every  dollar  apAnttt*f«v 
of  deposits  of  their  J^V^J 
own  money,  which, . 
but  for  payment  by  the  bank  of  law- 
ful checks  and  payment  of  Snyder's 
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unlawful  checks  (when  no  part  of 

them  reached  the  plaintiffs  circui- 
tously),  would  now  be  in  the  bank 
to  their  credit.  It  is  equally  certain 
that  the  plaintiffs  are  not  entitled 
to  recover  any  moneys  placed  to 
their  credit  which  was  not  theirs. 
We  next  inquire,  Whose  money  was 
the  $35,385.06?  That  it  belonged 
to  Snyder  is  not  disputed.  Let  us 
assume  for  easy  illustration  that 
this  sum,  instead  of  being  drawn 
out  and  paid  back  by  many  checks, 
was  drawn  out  by  one  check  and  paid 
back  by  one  check.  If  the  account 
had  shown  a  balance  of  $35,385.06, 
and  if  Snyder  had  drawn  out  the 
whole  of  this  sum  by  one  unlawful 
check,  Snyder  would  have  taken  $35,- 
385.06  of  the  plaintiffs'  money,  and 
the  plaintiffs*  account  would  have 
been  wiped  out.  The  bank  would 
then  have  been  liable  to  the  plaintiff 
depositors  for  j  ust  $35,385.06. 
When  later  Snyder  made  a  deposit 
of  this  amount  from  money  of  his 
own,  the  plaintiffs'  account  was  re- 
stored and  they  had  to  their  credit 
precisely  the  same  balance  they  had 
before  Snyder  wrongfully  drew  it 
out.  The  bank  owed  the  plaintiff 
depositors  just  the  same  now  as  be- 
fore. If,  afterward,  Snyder  by  un- 
lawful checks  took  a  part  of  the  re- 
stored $35,385.06  and  deposited  it 
to  the  credit  of  the  plaintiffs  in  the 
Girard  National  Bank  (as  he  actual- 
ly did  m  the  sum  of  $22,942.53) ,  and 
took  the  remainder  and  appropriated 
it  to  his  own  use  (as  he  actually  did 
in  the  amount  of  $12,442.53),  then 
the  bank  on  the  two  new  transac- 
-etfeet  of  tious  would  bo  Hablc 

reatoMtiom  of     to  the  plaintiffs  ini- 

fond.  br  a.e«t.     ^j^|,y  ^^^^  ^35  _ 

385.06  and  finally  for  only  $12,442.- 
52,  because  the  remainder  of  the 
deposits  withdrawn  by  unlawful 
checks  found  its  way  into  the  Girard 
National  Bank  and  ultimately 
reached  the  plaintiffs. 

But  in  the  plaintiffs'  statement 
of  claim  there  arises  this  situation : 
The  transactions  of  this  complex 
business  were  not  limited  to  the  de- 
posits and  to  the  withdrawals  we 
have  endeavored  to  describe,  but 


extended  also  to  loans  of  money  by 
the  bank  to  Snyder  on  options  of 
negotiable  paper  for  $191,938.38, 
which  was  refunded  and  for  whidi 
no  claim  was  made ;  an  item  of  $51,- 
741.18  of  unlawful  checks  on  which 
no  claim  was  made;  an  item  of 
$34,304.20  of  unlawful  checks  on 
which  no  claim  was  made ;  an  item 
of  $5,000  on  which  no  claim  was 
made ;  an  item  of  a  demand  loan  for 
$30,023.68,  claim  for  which  it  is 
contended  was  precluded  by  stipu- 
lation; leaving  as  sums  specifically 
claimed  the  item  of  $751.96,  bal- 
ance admittedly  due  by  the  bank  at 
the  time  of  the  discovery  of  Sny- 
der's transaction,  and  an  item  of 
$92,750  paid  out  on  thirty-five  un- 
lawful checks  and  kept  by  Snyder, 
together   aggregating  $93,501.96. 
This  is  the  net  sum  demanded  by 
the  plaintiffs  and  awarded  by  the 
judgment  of  the  court,  plus  interest. 
We  are  not  clear  whether  included 
in  the  thirty-five  checks  aggregat- 
ing $92,750  were  some  of  the  un- 
lawful checks  by  which  Snyder  first 
drew  out  the  $35,385.06.  Apparent- 
ly some  were  included.  (Paragraph 
18,  Affidavit  of  Defense.)   The  bank 
contended  that  $35,385.06  of  Sny- 
der's money  should  be  deducted 
from  the  $92,750  (aggregate  of  th& 
thirty-five  chedfe),  on  the  implica- 
tion or  on  the  fact  that  the  initial 
unlawful  checks  for  $35,385.06  are 
included  in  the  thirty-five  checks 
pleaded.    The  defendant  says  it 
makes  no  difference  whether  they 
were  included  or  not,  because  the 
thirty-five  checks  mentioned  in  suit 
and  calculated  by  the  trial  judge  in 
reaching  the  judgment  were  only  a 
part  of  several  hundred  unlawful 
checks  by  which  Snyder  got  the 
plaintiffs'  money;  and  further,  be- 
cause the  suit  is  not  on  the  thirty- 
five  checks,  but  is  for  the  difference 
between  the  total  deposits  and  what 
should  have  been  in  bank  but  for  the 
bank  honoring  unlawful  checks. 

There  would  be  force  in  the  plain- 
tiffs* position, — for  obviously  the 

suit  is  on  the  whole  transaction,  

were  it  not  for  the  fact  that  tiie 
plaintiffs  in  .  their  pleadings  elimi-' 
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nated  from  the  whole  transaction  all 
items  touching  unlawful  withdraw- 
als of  varied  kinds  except  the  $92,- 
750  obtained  by  Snyder  through  the 
named  thirty-five  unlawful  checks. 
It  may  be  that  the  controversy  does 
not  turn  here ;  yet  the  plaintiffs  ex- 
pressly admitted  by  their  statement 
(Record,  pp.  17,  18),  and  the  trial 
judge  expressly  allowed  in  the  judg- 
ment (Record,  p.  89),  the  items  of 
1751.96,  small  balance,  and  the  con- 
tested item  of  $92,760  paid  Snyder 
by  the  bank  through  the  medium  of 
thirty-five  unlawful  checks.  These 
were  the  only  two  items  for  which 
the  plaintiffs  made  claim  and  on 
which  the  court  based  its  judgment. 
This  is  true,  for  the  plaintiffs  elimi- 
nated all  other  items  by  showing 
that  they  had  received  the  money 
drawn  out  by  all  other  unlawful 
checks,  and  that  unlawful  advances 
<it  the  bank  otherwise  made  were 
covered  without  loss.  Assuming 
again  for  convenience  that  the  $35,- 
385.06  was  first  drawn  out  by  Sny- 
der on  one  check,  what  is  the  situa- 
tion?   If  one  of  the  thirty-five 
checks  was  used  in  drawing  out  this 
som  when  Snyder  took  it  for  his 
own  use,  and  if,  after  restoring  the 
amount,  another  of  the  thirty-five 
checks  was  drawn  by  Snyder  on  the 
account  thus  restored,  both  checks 
xannot  be  counted  and  charged 
against  the  bank  as  unlawful  checks, 
for  they   would  aggregate  $70,- 
770.12,  while  all  the  plaintiffs' 
mraey  that  Snyder  obtained  by  the 
two  checks  was  $35,385.06.  If  such 
two    checks  were 
charged  against  the 
bank,  it  is  possible 
that  one  or  the  other  of  them  may 
appear  either  in  the  transactions  ag- 
gregating $92,750,  or  in  some  other 
transactions.    But  no  shortage  is 
claimed  in  any  other  transaction. 
So  on  this  showing  it  must  be  that 
the  $35,385.06  is  in  the  $92,750. 
Hence  the  plaintiffs  are  entitled,  not 
to  $92,750  (plus  the  small  balance), 
but  to  $92,750  (and  the  small  bal- 
ance) less  $35,385.06,  together  with 
interest  properly  computed. 
But  if  this  reasoning  be  chal- 


lenged  we  await  objection  to  the  fol- 
lowing: By  the  7th  paragraph  of 
the  plaintiffs'  statement  they  said 
that,  comjnencing  on  a  certain  date, 
Snyder  deposited  in  the  bank  "to 
the  credit  of  the  plaintiffs'  checks, 
duebills  and  drafts,  the  property  of 
the  plaintiffs,  the  moneys  represent- 
ing which  were  collected  by  the  de- 
fendant, aggregatmg  $3,182,247.93." 
That  in  addition  to  this  sum  Snyder 
deposited  in  the  defendant  bank,  to 
the  credit  of  the  plaintiffs,  "cash 
and  checks  amounting  to  $36,767.- 
10."  (Included  in  this  item  is  the 
$35,385.06  in  dispute.)  In  addition 
to  the  above  two  sums  Snyder  caused 
to  be  placed  to  the  credit  of  the  plain- 
tiff's account  in  the  defendant  bank 
the  sum  of  $35,000,  representing 
loans  made  by  the  defendant  bank 
at  the  request  of  Snyder  "without 
the  plaintiffs*  knowledge  and  con- 
sent" (this  item  is  no  part  of  the 
$35,385.06  under  discussion),  and 
"that  the  total  sum  credited  to  the 
plaintiffs'  account  by  the  defendant 
was  $3,254,016.03."  A  careful  anal- 
ysis of  this  statement  of  claim 
shows  that  the  first  large  item  of  de- 
posits was  "property  of  the  plain- 
tiffs ;"  the  second  and  third  items  do 
not  contain  this  averment^  and  the 
plaintiffs  do  not  say  whether  these 
were  deposits  of  their  money  or  not. 
If  the  $35,385.06  first  withdrawn  by 
Snyder  by  unlawful  checks,  and  then 
restored,  is  included  in  the  total  of 
$3,264,015.03  (as  IT  7  of  the  state- 
ment clearly  says),  then  all  of  this 
large  sum  was  not  the  plaintiffs' 
money,  and  the  plaintiffs  are  not  en- 
titled to  recover  a  net  ascertained 
from  a  gross  that  was  not  all  theirs. 
Their  money  on  deposit  was  this 
gross  less  Snyder's  $35,385.06.  By 
deducting  Snyder's  money  from  the 
plaintiffs'  estimated  gross,  we  have 
a  new  gross  deposit  of  money  actual- 
ly the  plaintiff's,  from  which  the  un- 
lawful checks  should  be  deducted. 
From  this  new  gross  the  plaintiffs 
should  strike  a  bal- 
ance of  their  own  «ccVilI»t?* 
moneys,  for  they 
are  entitled  to  recover  from  the  bank 
a  sum  equal  to  their  total  deposits. 
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less  sums  paid  out  on  lawful  checks 
and  sums  paid  out  on  unlawful 
checks  which  ultimately  reached 
them  through  the  channel  of  t^e 
Girard  National  Bank. 

As  a  last  answer  the  plaintiffs 
say:  But  immediately  after  Sny- 
der's restoration  of  $35,385.06,  $22,- 
942.53  thereof  was  transferred  by 
unlawful  checks  from  the  defendant 
bank  to  the  Girard  National  Bank, 
and  as  it  reached  us  through  that 
channel  we  have  given  the  defend- 
ant credit  for  that  much  of  the  $35,- 
S85.0&  in  the  item  of  $2,847,594.79. 
But  this  does  not  answer  the  ques- 
tion, because  this  credit  was  on  on- 
ly one  deposit  of  $35,385.06,  while, 
in  the  grand  total  named  there  are 
two  deposits  of  this  sum. 

The  remaining  dispute  relates  to 
three  unlawful  checks  bearing  dates 
June  6,  9,  and  16,  1916,  for  $2,700, 
$2,600,  and  $3,000  respectively,  dis- 
allowed by  the  trial  judge  as  deduc- 
tions. We  affirm  this  action  if  sep- 
arately considered,  for  the  three 
checks  in  question  were  included  in 
the  $35,385.06  of  checks  unlawfully 
honored  by  the  bank,  and  therefore 


are  included  in  the  deduction  ve 
shall  direct. 

We  affirm  the  findings  of  the 
District  Court  on  all  questions,  ex- 
cept one,  and  with  reference  to  that 
one  we  direct  that  the  judgment  be 
modified,  by  deducting  $35,385.06 
and  appropriate  interest  from  the 
amount  thereof. 

Petition  for  rehearing  denied 
April  25,  1921. 

Petition  for  writ  of  certiorari  de- 
nied  by  the  Supreme  Court  of  the 
United  States,  October  10,  1921  (U. 
S.  Adv.  Ops.  1921-22,  p.  8)  —  U.  a 
66  L.  ed.  — ,  42  Sup.  Ct.  Bep.  — ). 


The  examination  of  account,  pass 
book,  or  canceled  checks  by  bank  de- 
positor is  the  subject  of  the  annota- 
tion in  16  A.L.B.  159.  The  efrect  of 
the  delegation  of  the  duty,  in  that  re- 
gard, to  an  employee  who  was  guilty 
of  the  fraud,  is  treated  in  subd.  IXL 
of  that  annotation. 


NEW  YORK  TRUST  COMPANY  et  al.,  Exrs.,  etc,  of  J.  Harsoi  Purdy, 

Plffs.  in  Err., 

V. 

MARK  EISNER. 


Vntted  Statea  Supreme  Court— Mai/  ^9,  i02i, 
(—  U.  S.  — ,  66     ed.  — »  41  Sup.  Ct.  Rep.  506.) 

Tax  —  deductions  —  state  inheritance  and  succession  taxes. 

1.  State  inheritance  and  succession  taxes  on  the  righia  of  individual 
beneficiaries  are  not  deductible  from  the  value  of  the  gross  estate  of  a 
decedent  when  determining  the  net  value  of  such  estate  for  the  purpose 
of  the  tax  imposed  by  the  Act  of  September  8,  1916,  upon  the  transfer  of 
the  net  estates  of  decedents,  as  charges  against  the  estate  that  are  allowed 
by  the  laws  of  the  jurisdiction  under  which  the  estate  is  being  admin- 
istered. Such  charges  are  those  only  which  affect  the  estate  as  a  whole;. 

[See  note  on  this  question  beginning  on  page  674.] 


Federal  estate  tax — interference  With 
rights  of  states. 

2.  The  rights  of  the  several  states 


to  regulate  descent  and  distribution 
are  not  unconstitutionally  interfered 
with  by  the  tax  Imposed  by  the  Act  of 
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Septendier  8,  1916,  upon  ttie  tranafer 
of  the  net  estates  of  decedents. 
[See  28  R.  C.  L.  989  ;  26  R.  G.  L.  199.] 

— direct  tax — estate  tax — apportion- 
ment. 

3.  The  direct  taxes  which,  under  the 
Federal  Constitution,  must  be  appor- 
tioned»  do  not  include  a  tax  upon  the 
transfer  of  the  net  estates  of  deced- 


ents, since,  sueh  a  tax  ia  a  du^,  or 
excise. 

[See  28  R.  G.  L.  989  ;  26  R.  C.  L.  196. 
197.] 

— d]aciriml]iati<Mi — Federal  eetate  tax. 

4.  Inequalities  as  to  intestate  suc- 
cessors or  legatees  do  not  render  un- 
constitutional, a  statute  imposing  a 
tax  upon  the  transfer  of  the  net 
estates  of  decedents. 


Error  to  the  District  Court  of  the  United  States  for  the  Southern  Du^ 
trict  of  New  York  to  review  a  judgment  dismissing  a  suit  to  recover  back 
the  amount  of  a  Federal  estate  tax.  Affirmed, 
The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  George  Sutherland,  H.  T. 
Newcomb,  and  Francis  J.  HdiOai^in* 

for  plaintiffs  in  error : 

If  the  exaction  complained  of  is  a 
price,  it  must  be  for  some  privilege 
related  to  the  transmission  of  property 
from  the  dead  to  the  living,  but  such 
privileges  are  not  at  the  disposal  of 
the  United  States,  and  it  is  without 
power  to  dunand  a  consideration 
therefor. 

Yonley  t.  Lavender,  21  Wall.  276,  22 
L.  ed.  536;  Baker  v.  Baker,  E.  &  Co. 
242  U.  S.  894.  400,  401,  61  L.  ed.  386, 
S91,  87  Sup.  Ct.  Rep.  162;  Maxwell  v. 
Bngbee,  250  U.  S.  626,  63  L.  ed.  1124, 
40  Sup.  Gt.  Rep.  2;  United  States  v. 
Perkins,  163  U.  S.  626,  41  L.  ed.  287, 
16  Snp.  Gt.  Rep.  1073;  Uqited  States  v. 
Fox,  94  U.  S.  315, 24  L.  ed.  192;  Enowl- 
ton  V.  Moore,  178  U.  S.  41,  68,  44  L.  ed. 
969,  977,  20  Sup.  Gt  Rep.  747;  Flum- 
mer  ▼.  Goler,  ITS  U.  S.  116.  44  L.  ed, 
998.  20  Sup.  Ct.  Rep.  829;  Gahen  v. 
Brewster,  203  U.  S.  643,  61  L.  ed.  310, 
27  Sup.  Ct.  Rep.  174,  8  Ann.  Gas.  216; 
SUte  T.  Dalrymple,  70  Md.  294,  8 
LJtJ^.  372,  17  Atl.  82. 

If  the  exaction  complained  of  is  a 
tax,  it  is  not  a  tax  of  the  kind  upheld 
in  Scholey-  v.  Rew.  28  Wall.  881,  23  L. 
ed.  99,  and  Knowlton  v.  Moore.  178 
U.  S.  41,  44  L.  ed.  969.  20  Sup.  Ct.  Re^. 
747. 

Jackson  v.  Myers,  267  Pa.  104, 
LJC.A.1917F,  821,  101  Atl.  341;  Re 
Haxard,  228  N.  Y.  26,  126  N.  E.  846; 
Clapp  Mason,  94  U.  S.  689,  24  L.  ed. 
212;  Mason  v.  Sargent.  104  U.  S.  689, 
591-698,  26  L.  ed.  894,  896;  Sturges 
V.  United  States,  117  U.  S.  363,  29  L. 
ed.  920,  6  Sup.  Ct.  Rep.  767;  Vander- 
hilt  V.  Eidman,  196  U.  S.  480,  600,  601, 
49  L.  ed.  563,  570,  571,  25  Sup.  Ct.  Rep. 
331;  United  States  v.  Jones,  236  U.  S. 
106,  59  L.  ed.  488,  85  Sup.  Ct  Rep.  261, 
Ann.  Caa.  1916A,  816;  McCoach  v. 


Pratt,  236  U.  S.  562,  59  L.  ed.  720,  85 
Sup.  Ct.  Rep.  421 ;  Uterhart  v.  United 
States,  240  U.  S.  598,  60  L.  ed.  819,  36 
Sup.  Ct.  Rep.  417;  Sage  v.  United 
Stotes,  250  U.  S.  33,  63  L.  ed.  828,  39 
Sup.  Gt.  Rep.  415;  Gleason  &  O.  In- 
heritance Taxn.  2d  ed  pp.  553,  554; 
Knight's  Estate,  261  Pa.  537,  104  Atl. 
765;  Roebling's  Estate,  89  N.  J.  Eq. 
163,  104  Atl.  295;  Re  Hamlin,  226 
N.  Y.  407,  7  A.L.R.  701,  124  N.  B.  4; 
United  States  v.  Field  (U.  S.  Adv.  Ops. 
1920-21,  p.  886)  —  U;  S.  — ,  66  L.  ed. 
— ,  —  AX.R.  — ,  41  Sup.  Ct  Rep.  266; 
Re  Sherman,  179  App.  Div.  497,  166 
N.  Y.  Supp.  19,  affirmed,  22  N.  Y.  640; 
Re  Bierstadt  178  App.  Dlv.  836,  166 
N.  Y.  Supp.  168;  People  v.  Pasfield. 
284  111.  460,  120  N.  E.  286;  Fuller  v. 
Gale,  78  N.  H.  544,  108  Atl.  308; 
Plunkett  V.  Old  Colony  Trust  Co.  238 
Mass.  471,  7  A.L.R.  696. 124  N.  E.  265; 
State  ex  rel.  Smith  v.  Probate  Ct.  130 
Minn.  210,  166  N.  W.  125;  Randolph 
V.  Craig,  267  Fed.  998;  Hanson,  Death 
Duties,  6th  ed,  1911.  pp.  1.  2.  6; 
Winans  v.  Atty.  Gen.  [1910]  A.  C.  27, 
79  L.  J.  K.  B.  N.  S.  166. 101  L.  T.  N.  S. 
764.  26  Times  L.  R.  133,  54  Sol.  Jo. 
133,  47  Scot.  L.  R.  698;  Atty.  Gen.  v. 
Beech  [1899]  A.  C.  63,  68  L.  J.  Q.  B. 
N.  S.  130,  63  J.  P.  116,  47  Week.  Rep. 
257,  79  L.  T.  N.  S.  666,  16  Times  L.  R. 
86. 

The  power  to  regulate  descent  and 
distribution  is  a  sovereign  power  and 
belongs  exclusively  to  the  states. 

United  States  v.  Fox,  94  U.  S.  316, 
24  L.  ed.  192;  Plummer  v.  Goler,  178 
U.  S.  116.  44  L.  ed.  998,  20  Sup.  Gt. 
Rep.  829;  Farrington  v.  Tennessee.  95 
U.  S.  679,  24  L.  ed.  568;  Worcester  v. 
Georgia.  6  Pet.  616.  8  L.  ed.  483;  New 
York  V.  Miln,  11  Pet.  102,  9  L.  ed.  648; 
Yonley  v.  Lavender.  21  Wall.  276,  22 
L.  ed.  636;  Roberston  v.  Pickrell.  109 
U.  S.  608,  27  L.  ed.  1049.  8  Sup.  Gt 
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Rep,  407;  Byers  v.  McAuley,  149  U.  S. 
608,  37  L.  ed.  867, 13  Sup.  Ct  Rep.  906; 
Knowlton  v.  Moore,  178  U.  S.  41,  44 
L.  ed.  969,  20  Sup.  Ct.  Rep.  747; 
Snyder  v.  Bettman,  190  U.  S.  249,  47 
L.  ed.  1035,  23  Sup.  Ct.  Rep.  803; 
McCray  v.  United  States,  195  U.  S.  27, 
49  L.  ed.  78,  24  Sup.  Ct.  Rep,  769,  1 
Ann.  Cas.  661;  Cahen  v.  Brewater,  203 
U.  S.  543,  51  L.  ed.  310,  27  Sup.  Ct. 
Rep.  174,  8  Ann.  Cas.  215;  Tilt  v. 
Kelsey,  207  U.  S.  43.  62  L,  ed.  95,  28 
Sup.  Ct.  Rep.  1;  Baker  v.  Baker,  E.  & 
Co.  242  U.  S.  394,  61  L.  ed.  386,  37 
Sup.  Ct.  Rep.  162;  Hammer  v.  Dagen- 
hart,  247  U.  S.  251,  62  L.  ed.  1101,  38 
Sup.  Ct.  Rep.  629,  3  L.R.A.  649,  Ann. 
Cas.  1918E,  724;  United  States  t. 
Cruikshank,  92  U.  S.  542,  23  L.  ed. 
588;  Collector  v.  Day  (Buffington  v. 
Day)  11  Wall.  113,  20  L.  ed.  122. 

Death  duties,  in  certain  of  their 
forms,  are  essentially  a  manifestation 
of  the  power  to  regulate  descent  and 
distribution. 

Philadelphia  &  S.  Mail  S.  S.  Co.  t. 
Pennsylvania,  122  U.  S.  326,  30  L.  ed. 
1200,  1  Inters.  Com.  Rep.  308,  7  Sup. 
Ct.  Rep.  1118;  Western  U.  leleg.  Co. 
V.  Texas,  105  U.  S.  460,  26  h.  ed. 
1067;  Woodruff  v.  Parham,  8  Wall. 
123,  19  L.  ed.  382;  Head  Money  Cases 
(Edye  v.  Robertson)  112  U.  S.  680, 
28  L.  ed.  798,  6  Sup.  Ct.  Rep.  247; 
Magoun  v.  Illinois  Trust  &  Sav. 
Bank,  170  U.  S,  283,  42  L.  ed.  1037, 
18  Sup.  Ct.  Rep.  594;  Campbell  v. 
California,  200  U.  S.  87,  50  L.  ed.  382, 
26  Sup.  Ct.  Rep.  182;  Blackstone  v. 
Miller,  188  U.  S.  189,  47  L.  ed.  489,  23 
Sup.  Ct.  Rep.  277;  Mager  v.  Grima,  8 
How.  490,  12  L.  ed.  1168;  Carpenter  v. 
Pennsylvania,  17  How.  456,  16  L.  ed, 
127;  Frederickson  v.  Louisiana,  23 
How.  445,  16  L.  ed.  577;  Knowlton  v. 
Moore,  178  U.  S.  41,  44  L.  ed.  969,  20 
Sup.  Ct.  Rep.  747;  Plummer  v.  Coler, 
178  U.  S.  116,  44  L.  ed.  998,  20  Sup. 
Ct.  Rep.  829;  Orr  v.  Oilman,  183  U.  S. 
278,  46  L.  ed.  196,  22  Sup.  Ct.  Rep.  213; 
Billings  v.  Illinois,  188  U.  S.  97,  47 
L.  ed.  400,  23  Sup.  Ct.  Rep.  272; 
Snyder  v.  Bettman,  190  U.  S.  249,  256, 
47  L.  ed.  1035,  1038,  23  Sup.  Ct.  Rep. 
803;  South  Carolina  v.  United  States, 
199  U.  S.  437,  60  L.  ed.  261,  26  Sup.  Ct. 
Rep.  110,  4  Ann.  Cas.  737;  Board  of 
Education  v.  Illinois,  203  U.  S.  653,  61 
L.  ed.  314,  27  Sup.  Ct.  Rep.  171,  8  Ann. 
Cas.  157;  Chanler  v.  Kelsey,  205  U.  S. 
4616,  479,  480,  61  L.  ed.  882,  889,  29  Sup. 
Ct.  Rep.  650;  Keeney  v.  Comptroller, 
222  U.  S.  525,  66  L.  ed.  299,  88  L.R.A. 
(N.S.)  1189,  82Snp.  Ct  Rep.  106;  BuU- 


en  T.  Wisconsin,  240  U.  S.  625,  60  L.  ed. 
830,  36  Sup.  Ct.  Rep.  473;  Peterson  t. 
Iowa.  245  U.  S.  170.-  62  L.  ed.  225.  38 
Sup.  Ct.  Rep.  109;  Maxwell  v.  Bugbee, 
260  U.  S.  526,  63  L.  ed.  1124.  40  Sup. 
Ct.  Rep.  2;  Dos  Passos,  Collateral  & 
Direct  Inheritance.  2d  ed.  p.  31;  State 
ex  rel.  McClintock  v.  Guinotte,  27& 
Mo.  298,  204  S.  W.  806;  Posey  v.  Com. 
123  Va.  551,  96  S.  E.  771;  Warner  v. 
Corbin,  91  Conn,  532.  100  AU.  354; 
Strauss  v.  State,  36  N.  D.  694,  L.R.A. 
1917E,  909,  162  N.  W.  908;  Week's 
Estate,  169  Wis.  316,  172  N.  W.  732; 
State  V.  Alston,  94  Tenn.  674,  28 
L.R.A.  178,  30  S.  W.  750;  English  v. 
Crenshaw,  120  Tenn.  631,  17  LR.A. 
(N.S.)  753,  127  Am.  St.  Rep.  1026,  110 
S.  W.  210;  Re  Hickok,  78  Vt.  259,  62 
Atl.  724,  6  Ann,  Cas,  578;  Pullen  v. 
Wake  County,  66  N.  C.  361;  Strode  v. 
Com.  52  Fa.  181 ;  Corbin  v.  Baldwin,  92 
Conn.  99,  101  Atl.  684,  Ann.  Cas. 
1918E,  932;  State  ex  rel.  Peterson  t. 
Dunlap,  28  Idaho,  784,  156  Pac.  1141, 
Ann.  Cas.  1918A,  646;  Kochersperger 
V.  Drake,  167  111.  122,  41  L.R.A.  446, 
47  N.  E.  321;  Ayers  v.  Chicago  Title 
&  T.  Co.  187  III.  42,  58  N.  E.  318;  Be 
Speed,  216  111.  23,  108  Am.  St.  Re^  • 
189,  74  N.  E.  809,  affirmed  in  203 
U.  S.  653,  51  L.  ed.  314,  27  Sup.  Ct 
Rep.  171,  8  Ann.  Gas.  157;  Re  Graves, 
242  111.  212,  89  N.  E.  879;  People  v. 
Griffith,  245  HI.  632,  92  N.  E.  SIS; 
National  Safe  Deposit  Co.  v.  Stead, 
260  111.  584,  95  N.  E.  973.  Ann.  Cas. 
1912B,  430,  affirmed  in  232  U,  S.  58, 
68  L.  ed.  604,  34  Sup.  Ct.  Rep.  209; 
Northern  Trust  Co.  v.  Buck  &  Rayner, 
263  111.  222,  104  N.  E.  1114;  Amaud  t. 
His  Executor,  3  La.  336;  Kohn's  Sac- 
cession,  115  La.  Ann.  71,  38  So.  898;  ! 
Levy's  Succession,  116  La.  Ann.  377,  ' 
8  L.R.A.(N.S.)  1180,  89  So.  37,  5  Ann.  \ 
Cas.  871;  Westefeldt's  Succession,  122 
La.  Ann.  836,  48  So.  281;  Fisher  v.  • 
State,  106  Md.  104,  66  Atl.  661;  Wash-  | 
ington  County  Hospital  Aaso.  v.  Mea- 
ley,  121  Md.  274,  48  L.R.A.(N.S.)  373,  i 
88  Atl.  136,  Ann.  Cas.  1915B,  1050;  : 
Minot  V.  WinthTop,  162  Mass.  113,  26  | 
L.R.A.  259,  38  N.  E.  612;  Emmons  t.  . 
Shaw,  171  Mass.  410,  60  N.  E.  1033;  j 
Crocker  v.  Shaw,  174  Mass.  266, 54  N.  E. 
649;  Frothingham  v.  Shaw,  175  Mass. 
69,  78  Am.  St.  Rep.  475,  56  N.  E.  623; 
Atty.  Gen.  v.  Stone,  209  Mass.  186,  95 
N.  E.  896;  Atty.  Gen.  v.  Clark.  222 
Mass.  291,  LRJV.1916C,  679,  110  N.  E. 
299,  Ann.  Cas.  1917B,  119;  Union 
Trust  Co.  V.  Wayne  Probate  Judge,  126 
Mich.  487,  84  N.  W.  1101 ;  State  ex  rel. 
Gage  T.  Probate  Ct.  112  Minn.  279, 128 
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N.  W.  IS;  State  ex  rel.  Fath  v.  Hender- 
aon,  160  Mo.  190,  60  S.  W.  1093; 
Haguire  v.  University  of  Missouri,  271 
Ho.  369, 196  S.  W.  737;  Re  Cupple,  272 
Ho.  465,  199  S.  W.  556;  Gelsthorpe  t. 
Furnell,  20  Hont  299,  39  L.R.A.  170, 
51  Pac.  267;  Re  Touhy,  36  Mont.  431, 
90  Pae.  170;  State  ex  rel,  Floyd  v. 
District  Ct.  41  Mont.  367,  109  Pac. 
438;  Howell  v.  Edwards,  88  N,  J.  L. 
134,  96  Atl.  186;  Re  Hamilton,  148 
N.  Y.  310.  42  N.  E.  717;  Re  Sherman, 
IBS  N.  Y.  1,  46  N.  E.  1032;  Re  Dows, 
167  N.  Y,  227,  62  LJt,A.  433,  88  Am. 
St  Rep.  608,  60  N.  E.  439;  Re  Delano, 
176  N.  Y.  486,  64  L.R.A.  279,  68  N.  E. 
871;  Re  Lansing,  182  N.  Y.  238,  74 
N.  E.  882;  Re  White,  208  N.  Y.  64,  46 
L.B.A.(N.S.)  714,  101  N.  E.  793,  Ann. 
Cas.  1914D,  75;  Re  Zborowski,  213 
N.  Y.  109,  107  N.  E.  44;  Re  Penfold, 
216  N.  Y.  163, 110  N.  E.  497,  Ann.  Cas. 
I9I6A,  783;  Alvany  v.  Powell,  56  N.  C. 
(2  Jones,  Eq.)  61 ;  Re  Morris,  138  N.  G. 
259,  60  S.  E.  682;  Finnen's  Estate,  196 
Pa.  72,  46  Atl.  269;  Jewell's  Estate, 
286  Pa.  119,  83  Atl.  610;  Jackson  v. 
Myers,  257  Pa.  104,  L.R.A.1917F,  821, 
101  Atl.  31;  Sherman  v.  State,  25 
S.  D.  369,  83  L.R.A.(N.S.)  606,  126 
N.  W.  611;  Knox  v.  Emerson,  123 
Tenn.  409.  131  S.  W.  972;  Dixon  v. 
Ricketts,  26  Uteh,  215,  72  Pac.  947; 
Schoolfield  v.  Lynchburg,  78  Va.  366; 
Re  Joyslin,  76  Vt  88,  56  Atl.  281; 
SUte  V.  Clark,  30  Wash.  439,  71  Pac. 
20;  Nunnemacher  v.  State,  129  Wis. 
190, 9  L.R.A.(N.S.)  121,  108  N.  W.  627, 
9  Ann.  Cas.  711. 

The  taxing  power  of  the  United 
States  cannot  constitutionally  be  so  ex- 
ercised as  to  amount  to  a  usurpation 
of  any  sovereign  power  belonging  to 
the  states.  If  the  United  States  has 
attempted  to  impose  death  duties  in  a 
form  in  which  such  requisitions  are 
essentially  a  manifestation  of  the 
sovereign  power  to  regulate  descent 
and  distribution,  this  is  an  attempted 
nsurpation  of  a  sovereign  power  be- 
lonsring  to  the  states. 

Knowlton  v.  Moore,  178  U.  S.  41,  44 
L.  ed.  969,  20  Sup.  Ct.  Rep.  747; 
Gloucester  Ferry  Co.  v.  Pennsylvania, 
114  U.  S.  196,  29  L.  ed.  158,  1  Inters. 
Com.  Rep.  382,  6  Sup.  Ct.  Rep.  826; 
PuMman  Co.  v.  Kansas,  216  U.  S.  56, 
54  L.  ed.  878,  30  Sup.  Ct.  Rep.  232, 
reversing  76  Kan,  664,  90  Pac.  319; 
Ladwig  v.  Western  U.  Teleg.  Co.  216 
U.  S.  146,  54  L.  ed.  423,  SO  Sup.  Ct.  Rep. 
880;  Brown  v.  Maryland,  12  Wheat. 
419,  6  L.  ed.  678;  Passenger  Cases,  7 
How.  283,  12  U  ed.  702;  Aimy  t. 
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California,  24  How.  169.  16  L.  ed.  644; 
Ward  V.  Maryland,  12  Wall.  418,  20 
L.  ed.  449;  Welton  v.  Missouri,  91 
U.  S.  275,  28  L.  ed.  347;  Hannibal  & 
St.  J.  R,  Co.  V.  Husen,  95  U.  S.  466,  24 
L.  ed.  527;  Tiernan  v.  Rinker,  102  U.  S. 
123,  26  L.  ed.  103;  Webber  v.  Virginia, 
103  U.  S.  344,  26  L.  ed.  666;  Western 
U.  Teleg.  Co.  v.  Texas,  105  U.  S.  460, 
26  L.  ed.  1067;  Western  U.  Teleg.  Co. 
v.  Kansas,  216  U.  S.  1.  54  L.  ed.  366, 
80  Sup.  Ct.  Rep.  190 ;  Robbins  v.  Tax- 
ing Dist.  120  U.  S.  489,  30  L.  ed.  694, 
1  Inters.  Com.  Rep.  45,  7  Sup.  Ct,  Rep. 
592;  Philadelphia  &  S.  Mail  S.  S,  Co. 
V.  Pennsylvania,  122  U.  S.  326,  30  L.  ed. 
1200,  1  Inters.  Com.  Rep.  308,  7  Sup. 
Ct  Rep.  1118;  California  v.  Central  P. 
R.  Co.  127  U.  S.  1,  32  L.  ed.  150,  2 
Inters.  Com.  Rep.  163,  8  Sup.  Ct.  Rep. 
1073;  Postal  Teleg.-Cable  Co.  v.  Rich- 
mond, 249  U.  S.  252.  63  L.  ed.  590,  39 
Sup.  Ct.  Rep.  265;  New  York  ex  rel. 
Bank  of  Commerce  v.  Tax  Comrs.  2 
Black.  620,  17  L.  ed.  461;  South 
Carolina  v.  United  States.  199  U.  S. 
437.  60  L.  ed.  261,  26  Sup.  Ct.  Rep.  110, 
4  Ann.  Cas,  737;  Hammer  v.  Dageh- 
hart,  247  U.  S.  251,  62  L.  ed.  1101,  8 
A.L.R.  649,  38  Sup.  Ct.  Rep.  529,  Ann. 
Cas.  1918E,  724;  Collector  v.  Day 
(Buffington  v.  Day.)  11  Wall.  118,  20 
L.  ed.  122. 

The  death  duty  attempted  to  be  im- 
posed by  the  Act  of  September  8.  1916, 
is  of  such  form  that,  if  effective,  its 
enactment  would  be  a  usurpation  of 
the  sovereign  power  to  regiilate  de- 
scent and  distribution. 

Pollock  v.  Farmers'  Loan  &  T.  Co. 
157  U.  S.  429.  39  L,  ed.  759,  15  Sup. 
Ct.  Rep.  673;  Carpenter  v.  Pennsyl- 
vania, 17  How.  456,  15  L.  ed.  127;  Orr 
V.  Gilman,  183  U.  S.  278,  46  L.  ed.  196, 
22  Sup.  Ct.  Rep.  213;  Nicol  v.  Ames, 
173  U.  S.  509,  43  L.  ed.  786,  19  Sup. 
Ct.  Rep.  522;  Strode  v.  Com.  52  Pa. 
181;  Re  McKennan,  25  S,  D.  369,  33 
L,R.A.(N.S.)  606,  126  N.  W.  611; 
Clapp  v.  Mason,  94  U.  S.  589,  24  L,  ed. 
212;  Mason  v.  Sargent,  104  U.  S.  689, 

26  L.  ed.  894;  Sturges  v.  United  States, 
117  U.  S.  363,  29  L.  ed.  920,  6  Sup,  Ct. 
Rep.  767;  United  States  v.  Jones,  236 
U.  S.  106,  59  L.  ed.  488,  36  Sup,  Ct. 
Rep.  261,  Ann.  Cas.  1916A,  816;  Mc- 
Coach  V.  Pratt,  236  U.  S.  562.  59  L.  ed. 
720,  35  Sup.  Ct.  Rep,  421;  Uterhart  v. 
United  States.  240  U.  S.  598,  60  L.  ed. 
819,  36  Sup.  Ct.  Rep,  417;  Sage  v. 
United  States,  260  U.  S.  33,  63  L.  ed. 
828,  39  Sup.  Ct.  Rep.  416;  Cahen  v. 
Brewster,  203  U.  S,  643,  61  L.  ed.  310, 

27  Sup.  Ct  Rep.  174,  8  Ann.  Cas.  216. 
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If  the  exaction  complained  of  Is  a 
tax  in  respect  to  the  transfer  of  the 
whole  estate,  it  .must  relate  to  the 
transfer  to  the  personal  representa- 
tives, and  therefore  be  an  unconstitu- 
tional attempt  to  tax  an  essential  step 
lawfully  required  by  the  states  in  the 
exercise  of  their  exclusive  power  over 
descent  and  distribution. 

United  States  v.  Perkins,  163  U.  S. 
626,  41  L.  ed.  287,  16  Sup.  Ct.  Rep. 
1073;  Magoun  v.  Illinois  Trust  &  Sav. 
Bank,  170  U.  S.  283,  42  L.  ed.  1037,  18 
Sup.  Ct.  Rep.  594;  Knowlton  v.  Moore, 
178  U.  S.  41,  44  L.  ed.  969,  20  Sup.  Ct. 
Rep.  747;  Orr  v.  Oilman,  183  U.  S.  278, 

46  L.  ed.  196,  22  Sup.  Ct.  Rep.  213; 
Eidman  t.  Martinez,  184  U.  S.  578,  46 
L.  ed.  697,  22  Sup.  Ct.  Rep.  616;  Moore 
V.  Ruckgaber,  184  U.  S.  593,  46  L.  ed. 
705,  22  Sup.  Ct.  Rep.  521 ;  Blackstone 
v.  Miller,  188  U.  S.  189.  47  L.  ed.  439, 
23  Sup.  Ct  Rep.  277;  Snyder  v.  Bett^ 
man,  190  U.  S.  249,  47  L.  ed.  1035,  23 
Sup.  Ct.  Rep.  803;  Vanderbilt  v. 
Eidman,  196  U.  S.  480,  49  L.  ed.  563, 

26  Sup.  Ct.  Rep.  331;  Cahen  v. 
Brewster,  203  U.  S.  543.  61  L.  ed.  310, 

27  Sup.  Ct.  Rep.  174,  8  Ann.  Gas.  216; 
Tilt  V.  Kelsey,  207  U.  S.  43,  62  L.  ed. 
96,  28  Sup.  Ct.  Rep.  1 ;  Keencnr  t.  New 
York.  222  U.  S.  625,  56  L.  e<L  299,  38 
L.R.A.(N.S.)  1139*,  32  Sup.  Ct.  Rep. 
105;  Maxwell  v.  Busrbee.  260  U.  S.  526, 
63  L.  ed.  1124,  40  Sup.  Ct.  Rep.  2; 
People  ex  rel.  Gould  v.  Barker,  160 
N.  Y.  52,  44  N.  E.  785;  Worcester  v. 
Georgia,  6  Pet.  616,  8  L.  ed.  483; 
Kendall  v.  Creighton,  23  How.  90,  106, 
16  L.  ed.  419,  423;  Dixon  v.  Ramsey, 
3  Cranch,  319,  2  L.  ed.  453;  Vaughan 
v.  Northup,  15  Pet.  1,  10  L.  ed.  639; 
Board  of  Public  Works  v.  Columbia 
College,  17  Wall.  521,  21  L.  ed.  687; 
Wall  V.  Bissell,  125  U.  S.  382,  81  L.  ed. 
772,  8  Sup.  Ct.  Rep.  979;  Byers  v.  Me- 
Auley,  149  U.  S.  608,  37  L.  ed.  867,  13 
Sup.  Ct.  Rep.  906;  Raugh  v.  Weis,  138 
Ind.  42,  87  N.  E.  331;  Stagg  v.  Green, 

47  Mo.  600;  State  ex  rel.  Welch  v. 
Morrison,  244  Mo.  193,  148  S.  W.  907; 
Ex  parte  Peterson,  263  U.  S.  300,  64 
L.  ed.  919,  40  Sup.  Ct.  Rep.  643; 
Griffith  v.  Frazier,  8  Cranch,  9,  8  L.  ed. 
471;  Kane  v.  Paul,  14  Pet.  38, 10  L.  ed. 
341;  Grignon  v.  Aetor,  2  How.  319,  11 
L.  ed.  283:  Hagan  v.  Walker,  14  How. 
29, 14  L.  ed.  312;  Carpenter  v.  Pennsyl- 
vania, 17  How.  466,  16  L.  ed.  127: 
Wilkins  V.  Ellett,  9  Wall.  740, 19  L.  ed. 
€86;  Yonley  v.  Lavender,  21  Wall.  276, 
22  L.  ed.  636;  Kieley  v.  McGlynn,  21 
Wall.  603,  22  L.  ed.  699;  Wilkins  v. 
Ellett,  108  U.  S.  256,  27  L.  ed.  718,  2 


Sup.  Ct.  Rep.  641;  Borer  v.  Chapmait, 
119  U.  S.  587,  30  L.  ed.  532,  7  Sup.  Ct 
Rep.  342;  Baker  v.  Baker,  E.  &  Co.  242 
U.  S.  S94.  61  L.  ed.  386.  37  Sup.  Ct 
Rep.  152;  Shoenberger  v.  Lancaster 
Sav.  Inst.  28  Fa.  459;  Strode  v.  Con. 
52  Fa.  181;  Northern  Trust  Co.  v. 
Lederer,  267  Fed.  812;  United  States 
V.  Jones.  236  U.  S.  106,  69  L.  ed.  488. 
35  Sup.  Ct.  Rep.  261,  Ann.  Cas.  1916A, 
316;  McCoach  v.  Pratt,  236  U.  S.  662, 
69  L.  ed.  722,  35  Sup.  Ct.  Rep.  421; 
Beauregard  v.  New  Orleans,  18  How. 
497,  15  L  ed.  469;  Newcomb  v. 
Williams,  9  Met.  526;  Hunter  v.  Bry- 
son,  5  Gill  &  J.  483.  26  Am.  Dec.  313; 
Hagthorp  v.  Hook,  !  Gill  &  J.  270; 
Fisher  v.  State,  106  Md.  104,  66  Atl. 
661;  Smith  v.  Denny,  37  Ho.  20; 
Southworth  v.  Southworth,  173  Ho. 

59,  73  S.  W.  129;  Sevier  v.  Woodson, 
205  Mo.  202,  120  Am.  St  Rep.  728. 104 
S.  W.  1 ;  State  ex  rel.  Welch  v.  Morri- 
son, 244  Mo.  193,  148  S.  W.  907; 
Alvany  v.  Powell,  66  N.  C.  (2  Jones, 
Eq.)  51;  Whit  v.  Ray,  26  N.  C.  (4  Ired. 
L.)  14;  California  v.  Central  P.  R.  Co. 
127  U.  S.  1,  32  L.  ed.  ISO,  2  Inters. 
Com.  Rep.  163,  8  Sup.  Ct  Rep.  1078; 
Collector  v.  Day  (Buffington  t.  Day) 
11  Wall.  113,  20  L.  ed.  122;  Flint  v. 
Stone  Tracy  Co.  220  U.  S.  107,  66  L.  ed. 
389,  31  Sup.  Ct.  Rep.  342,  Ann.  Gas. 
1912B,  1312;  South  Carolina  v.  United 
States,  199  U.  S.  437,  60  L.  ed.  261,  26 
Sup.  Ct  Rep.  110,  4  Ann.  Cas.  737; 
Fifield  V.  Close.  16  Mich.  606;  Warren 
V.  Paul,  22  Ind.  276;  Union  Bank  v. 
Hill,  3  Coldw.  325;  Jones  v.  Keep,  19 
Wis.  369 ;  Sayles  v.  Davis,  22  Wis.  225; 
Craig  V.  Dimock,  47  111.  308;  Carpenter 
V.  Snelling,  97  Mass.  462;  Latiiam  v. 
Smith,  46  111.  29;  Davis  v.  Richardson, 
46  Miss.  499,  7  Am.  Rep.  732;  Wade 
V.  Foss,  96  Me.  230,  52  Atl.  640;  Smith 
V.  Short,  40  Ala.  386;  Bumpass  v. 
Taggart,  26  Ark.  898,  7  Am.  Rep.  628; 
Duffy  V.  Hobson,  40  CaL  240,  6  Am. 
Rep.  617;  Trowbridge  v.  Addoms.  28 
Colo.  618,  48  Pac.  636;  Griffin  v. 
Ranney,  35  Conn.  239;  Garland  v. 
Gaines,  73  Conn.  662,  84  Am.  St  Rep. 
182.  49  Atl.  19;  Small  v.  Slocnmb,  112 
Ga.  279,  53  LR.A.  130,  81  Am.  St  Rep. 

60,  37  S.  E.  481;  Bunker  v.  Green,  48 
111.  243;  Richardson  V.  Roberts,  196 
111.  27,  62  N.  E.  840;  Wallace  v. 
Cravens,  34  Ind.  634;  Hunter  v.  Cobb, 
1  Bush,  239;  Pargoud  v.  Richardson, 
30  La.  Ann.  1286;  Holt  v.  Harts' 
Liquidators,  83  La.  Ann.  673;  Dudley 
v.  Wells,  65  Me.  145;  Sawyer  v. 
Parker,  67  Me.  39;  Wade  v.  Curtis,  96 
Me.  309,  62  Atl.  762;  Green  v.  Holway. 
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101  Mass.  243,  3  Am.  Rep.  339;  Moore 
V.  Quirk,  105  Mass.  49,  7  Am.  Rep.  499 ; 
Clemens  v.  Conrad,  19  Mich.  170; 
Sammons  v.  Halloway,  21  Mich.  162, 
4  Am.  Rep.  466;  Amos-Richita  v. 
Northwestern  Mut.  L.  Ins.  Co.  143 
Mich.  684,  107  N.  W.  707 ;  People  ex  rel. 
fiarbour  t.  Gates,  43  N.  Y.  40;  Moore 
V.  Moore,  47  N.  Y.  467,  7  Am.  Rep. 
466;  Gilbert  v.  Sage.  6  Lans.  287, 
affirmed  in  57  N.  Y.  641;  Haight  v. 
Grist,  64  N.  C,  739;  Cassidy  v.  St. 
Germain,  22  R.  I.  53,  46  Atl.  36; 
Kennedy  v.  Roundtree,  69  S.  C.  324,  82 
Am.  St.  Rep.  841,  37  S.  E.  942;  Miller 
T.  Morrow,  5  Heisk.  688;  Walt  v. 
Walsh,   10  Heisk.   314;   Sporrer  v. 
Eifler.  1  Heisk.  633;  Southern  Ins.  Co. 
V.  Estes,  106  Tenn.  472,  62  L.R.A.  915, 
82  Am.  St.  Rep.  892,  62  S.  W.  149; 
Watson  V.  Mirike,  25  Tex.  Civ.  App. 
S27,  61  S.  W.  638;  Hale  v.  Wilkinson, 
21  Gratt  75;  Dawson  v.  McCarty,  21 
Wash.  314,  75  Am.  St  Rep.  841,  57 
Pac  816;   Freedman   v..SigeI,  10 
Blatchf.  327,  Fed.  Cas.  No.  6,080;  State 
ex  rel.  Lakey  v.  Garton,  32  Ind.  1,  2 
Am.  Rep.  815;  Ambrosini  v.  United 
States,  187  U.  S.  1,  47  L.  ed.  49,  23 
Sap.  Ct.  Rep.  1,  12  Am.  Grim.  Rep. 
699;  United  States  v.  Owens,  100  Fed. 
70;  Stimeman  v.  Smith,  40  C.  C.  A. 
581,  100  Fed.  600;  Warwick  v.  Bett- 
man,  102  Fed.  127,  affirmed  in  47 
C.  C.  A.  185,  108  Fed.  46;  Van  Brocklin 
V.  Tennessee  (Van  Brocklin  v.  Ander- 
son) 117  U.  S.  151,  29  L.  ed.  846,  6 
Sap.  Ct.  Rep.  670;  M'CulIoch  v.  Mary- 
land, 4  Wheat.  316,  4  L.  ed.  679; 
Weston  T.  Charleston,  2  Pet.  449,  7 
L.  ed.  481;  New  York  ex  rel.  Bank  of 
Commerce  v.  Tax.  Comrs.  2  Black,  620, 
17  L.  ed.  451;  Pacific  Ins.  Co.  v.  Soule, 
7  Wall.  433, 19  L.  ed.  95;  United  States 
T.  Baltimore  &  O.  R.  Co.  17  Wall.  322, 
21  L.  ed.  597;  Hannibal  &  St.  J.  R.  Co. 
T.  Husen,  95  U.  S.  466,  24  L.  ed.  527; 
Merchant's    Nat.    Bank    v.  United 
States,  101  U.  S.  1,  25  L.  ed.  979; 
Webber  v.  Virginia,  103  U.  S.  344,  26 
L.  ed.  665;  Taney's  Letter  to  Hon.  S. 
P.  Chase,  Secretary  of  Treasury,  157 
U.  S.  701,  39  L.  ed.  1166,  15  Sup.  Ct. 
Rep.  IX;  Fairbank  v.  United  States, 
181  U.  S.  283,  46  L.  ed.  862,  21  Sup. 
Ct.  Bep.  648,  15  Am.  Crim.  Rep.  135; 
United  States  v.  Doremus,  249  U.  S. 
86.  63  L.  ed.  498,  39  Sup.  Ct.  Rep.  214; 
Evans  v.  Gore,  253  U.  S.  245,  64  L.  ed. 
887,  11  A.L.B.  519,  40  Sup.  Ct.  Rep. 
660;  New  York  v.  Miln,  11  Pet.  102,  9 
L.  ed.  648;  Passenger  Cases,  7  How. 
283.  12  L.  ed.  702;  Lane  County  v. 
Oregon,  7  Wall  71,  19  L.  ed.  101; 


Texas  v.  White,  7  Wall.  700,  19  L.  ed. 
227;  Veazie  Bank  v.  Fenno,  8  Wall.  633. 
19  L.  ed.  482;  Ward  v.  Maryland,  12 
Wall.  418,  20  L.  ed.  449 ;  Union  P.  R. 
Co.  V.  Peniston,  18  Wall.  5,  21  L.  ed. 
787;  United  States  v.  Cruikshank,  92 
U.  S.  642,  23  L.  ed.  588;  Farrington 
V.  Tennessee,  95  U.  S.  679,  24  L.  ed. 
658;  Pollock  v.  Farmers'  Loan  &  T. 
Co.  167  U.  S.  429,  39  L.  ed.  759,  15 
Sup.  Ct.  Rep.  673;  Plummer  v.  Color, 
178  U.  S.  115,  44  L.  ed.  998,  20  Sup. 
Ct  Rep.  829;  Hammer  v.  Dagenhart, 
247  U.  S.  251,  62  L.  ed.  1101,  3  A.L.R. 
649,  38  Sup.  Ct  Rep.  629,  Ann.  Cas. 
1918E,  724;  South  Covington  &  C. 
Street  R.  Co.  v.  Kentucky,  252  U.  S. 
399,  64  L.  ed.  631,  40  Sup.  Ct.  Rep.  378. 

If  the  exaction  complained  of  is  a 
tax  in  respect  of  the  transfer  to  those 
beneficially  entitled,  or  an  income  tax» 
it  is  unconstitutional  because  of  -its 
gross  and  capricious  inequalities. 

Cooley,  Const.  Lim.  7th  ed  p.  696; 
Woodbridge  v.  Detroit,  8  Mich.  274; 
Black,  Am.  Const  Law,  3d  ed.  p.  442; 
Seligman,  Essays  in  Taxn,  7th  ed.  p> 
5;  Redfield,  Theory  &  Practice  of 
Taxn.  p.  511;  Pollock  v.  Farmers'  Loan 
&  T.  Co.  167  U.  S.  429,  89  L.  ed.  759, 

16  Sup.  Ct  Rep.  673;  Story,  Const.,  5th 
ed.  §  1399;  Nicol  v.  Ames,  173  U.  S. 
509,  43  L.  ed.  786, 19  Sup.  Ct.  Rep.  522; 
Fletcher  v.  Peck,  6  Cranch,  87,  3  L.  ed. 
162;  Terrett  v.  Taylor,  9  Cranch,  43, 
3  L.  ed.  650;  Bank  of  Columbia  v. 
Okely.  4  Wheat  236,  4  L.  ed.  559; 
Wilkinson  v.  Leland,  2  Pet  627,  7  L. 
ed.  642;  Veazie  Bank  v.  Fenno,  8  Wall. 
533,  19  L.  ed.  482;  Collector  v.  Day 
(Bufflngton  v.  Day)  11  Wall.  113,  20 
L.  ed.  122;  Ward  v.  Maryland,  12  Wall. 
418,  20  L.  ed.  449;  Osbom  v.  Nichol- 
son, 13  Wall.  664,  20  L.  ed.  689;  State 
Tax  on  Foreign-held  Bonds,  15  Wall. 
300,  21  L.  ed.  179;  Union  P.  R.  Co.  v. 
Peniston,  18  Wall.  5,  21  L.  ed.  787; 
Calder  v.  Bull,  3  Dall.  386,  1  L.  ed. 
648;  Citizens'  Sav.  &  L.  Asso.  v. 
Topeka,  20  Wall.  655,  22  L.  ed.  455; 
Hurtado  v.  California,  110  U.  S.  516, 
28  L.  ed.  232,  4  Sup.  Ct.  Rep.  Ill,  292; 
Yick  Wo  v.  Hopkins,  118  U.  S.  356,  30 
L.  ed.  220,  6  Sup.  Ct.  Rep.  1064;  Leeper 
V.  Texas,  139  U.  S.  462,  35  L.  ed.  225, 
11  Sup.  Ct  Rep.  577;  Giozza  v.  Tier- 
nan,  148  U.  S.  657,  37  L.  ed.  599,  13 
Sup.  Ct.  Rep.  721;  Scott  v.  McNeal, 
154  U.  S.  34,  38  L.  ed.  896,  14  Sup.  Ct 
Rep.  1108;  Chicago,  B.  &  Q.  E.  Co.  v. 
Chicago,  166  U.  S.  226,  41  L.  ed.  979, 

17  Sup.  Ct.  Rep.  681;  Holden  v.  Hardy, 
169  U.  S.  366,  42  L.  ed.  780,  18  Sup. 
Ct  Rep.  S83;'Knowlton  v.  Moore.  178 
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U.  S.  41,  44  L.  ed.  969.  20  Sup.  Gt.  Rep. 
.747;  McCray  v.  United  States.  196 
U.  S.  27,  49  L.  ed.  78,  24  Sup.  Ct.  Rep. 
769,  1  Ann.  Gas.  561;  South  Carolina 
V.  United  States,  199  U.  S.  437,  BO 
L.  ed.  261,  26  Sup;  Ct.  Rep.  110.  4  Ann. 
Cas.  737;  Ballard  v.  Hunter,  204  U.  S. 
241,  51  L.  ed.  461,  27  Sup.  Ct.  Rep. 
261;  Evans  v.  Gore.  253  U.  S.  245,  64 
L.  ed.  887,  11  A.L.R.  519,  40  Sup.  Ct 
Rep.  650;  Passenger  Cases,  7  How.  283, 
12  L.  ed.  702;  United  States  v.  Balti- 
more &  O.  R.  Co.  17  Wall.  322,  21 
L.  ed.  597 ;  Parkeraburg  v.  Brown,  106 
U.  S.  487,  27  L.  ed.  238,  1  Sup.  Ct.  Rep. 
442;  Cole  v.  La  Grange,  113  U.  S.  1,  28 
L.  ed.  896.  5  Sup.  Gt.  Rep.  416;  Nor- 
wood V.  Baker,  172  U.  S.  269.  43  L.  ed. 
443.  19  Sup.  Ct.  Rep.  187;  French  v. 
Barber  Asphalt  Paving  Co.  181  U.  S. 
324,  46  L.  ed.  879,  21  Sup.  Ct.  Rep.  625; 
Wright  V.  Davidson,  181  U.  S.  371,  45 
L.  ed.  900.  21  Sup.  Ct.  Rep.  616;. Fall- 
brook  Irrig.  Dist.  v.  Bradley,  164  U.  S. 
112.  41  L.  ed.  369.  17  Sup.  Ct.  Rep.  66; 
Connolly  v.  Union  Sewer  Pipe  Co. 
184  U.  S.  640,  46  L.  ed.  679.  22  Sup. 
Ct.  Rep.  431;  Green  v.  Frazier,  263 
U.  S.  233.  64  L.  ed.  878,  40  Sup.  Ct. 
Rep.  499 ;  United  States  v.  Gruikshank. 
92  U.  S.  642.  23  U  ed.  688;  Patton  v. 
Brady,  184  U.  S.  608,  46  L.  ed.  713.  22 
Sup.  Ct.  Rep.  493 ;  McMillen  v.  Ander- 
son. 96  U.  S.  37,  24  L.  ed.  335;  United 
States  v.  Singer.  15  Wall.  111.  21  L.  ed. 
49;  Cummings  v.  Merchants'  Nat. 
Bank,  101  U.  S.  153,  25  L.  ed.  903; 
Hagar  v.  Reclamation  Diat.  Ill  U.  S. 
701,  28  L.  ed.  569,  4  Sup.  Ct  Rep.  663; 
Barbier  v.  Connolly,  113  U.  S.  27,  28 
L.  ed.  923.  6  Sup.  Gt  Rep.  357;  Soon 
Hing  V.  Crowley,  113  U.  S.  703,  28  L. 
ed.  1145,  5  Sup.  Gt.  Rep.  730;  Ken- 
tucky R.  Tax  Gases,  115  U.  S.  321.  29 
L.  ed.  414.  6  Sup.  Ct  Rep.  57;  Missouri 
P.  R.  Co.  V.  Humes,  115  U.  S.  512,  29 
L.  ed.  463,  6  Sup.  Gt  Rep.  110;  Royall 
V.  Virginia,  116  U.  S.  672,  29  L.  ed. 
735.  6  Sup.  Ct.  Rep.  610;  Hayes  v. 
Missouri,  120  U.  S.  68.  30  L.  ed.  678,  7 
Sup.  Ct.  Rep.  350;  Pacific  Exp.  Co.  v. 
Seibert,  142  U.  S.  339.  35  L.  ed.  1036, 
3  Inters.  Com.  Rep.  810.  12  Sup.  Ct. 
Rep.  260;  Magoun  v.  Illinois  Trust  & 
Sav.  Bank.  170  U.  S.  283,  42  L.  ed. 
1037,  18  Sup.  Ct  Rep,  594;  Getting  v. 
Kansas  City  Stock  Yards  Co.  (Getting 
V.  Godard)  183  U.  S.  79,  46  L.  ed.  92, 
22  Sup.  Ct  Rep.  30;  Florida  C.  &  P. 
R.  Co.  v.  Reynolds,  183  U.  S.  471,  46 
L.  ed.  283.  22  Sup.  Ct.  Rep.  176; 
Armour  Packing  Co.  v.  Lacy,  200  U.  S. 
226,  50  L.  ed.  461.  26  Sup.  Ct  Rep.  232; 
New  York  ex  rel.  Hatch  v.  Reardon, 


204  U.  S.  152.  51  L.  ed.  415.  27  Sup.  a 
Rep.  188.  9  Ann.  Cas.  736;  Travis  v. 
Yale  &  T.  Mfg.  Go.  252  U.  S.  60,  64 
L.  ed.  460.  40  Sup.  Gt  Rep.  228; 
United  States  v.  Doremus.  249  U.  S. 
86,  63  L.  ed.  493.  39  Sup.  Gt  Rep.  214; 
Ballard  v.  Hunter,  204  U.  S.  241,  51  . 
L.  ed.  461,  27  Sup.  Ct  Rep.  261;  David- 
son v.  New  Orleans,  96  U.  S.  97,  24 
L.  ed.  616;  Twining  v.  New  Jersey,  211 
U.  S.  78.  53  L.  ed.  97,  29  Sup.  Ct  Rep. 
14;  Kentucky  R.  Tax  Cases.  115  U.  S. 
321,  29  L.  ed.  414.  6  Sup.  Ct  Rep.  57; 
Bell's  Gap  R.  Go.  v.  Pennsylvania,  134 
U.  S.  232,  33  L.  ed.  892. 10  Sup.  Gt  Rep. 
533;  Gulf,  G.  &  S.  F.  R.  Co.  v.  Ellis. 
166  U.  S.  150.  41  L.  ed.  666.  17  Sup. 
Gt.  Rep.  266;  American  Sugar  Ref.  Co. 
v.  Louisiana.  179  U.  S.  89.  45  L.  ed. 
102.  21  Sup.  Gt  Rep.  43;  French  v. 
Barber  Asphalt  Paving  Co.  181  U.  8. 
324.  45  L.  ed.  879,  21  Sup.  Ct.  Rep.  625; 
McHenry  v.  Alford,  168  U.  S.  651,  42 
L.  ed.  614.  18  Sup.  Ct.  Rep.  242; 
Clark  V.  Kansas  City.  176  U.  S.  114.  44 
L.  ed.  392r20  Sup.  Ct  Rep.  284;  Bill- 
ings V.  Illinois.  188  U.  S.  97.  47  L.  ed. 
400.  23  Sup.  Gt.  Rep.  272;  District  of 
Columbia  v.  Brooke,  214  U.  S.  138,  53 
L.  ed.  941,  29  Sup.  Ct  Rep.  560; 
Southern  R.  Co.  v.  Green.  216  U.  S. 
400.  64  L.  ed.  536.  30  Sup.  Gt  Rep.  287. 
17  Ann.  Cas.  1247;  Griffith  v.  Connecti- 
cut 218  U.  S.  663,  54  L.  ed.  1151.  81 
Sup.  Ct  Rep.  132;  Lindsley  v.  Natural 
Carbonic  Gas  Co.  220  U.  S.  61, 65  L.  ed. 
369,  31  Sup.  Ct  Rep.  337.  Ann.  Gas. 
1912G,  160;  Flint  v.  Stone  Tracy  Co. 
220  U.  S.  107,  55  L.  ed.  389,  31  Sup. 
Gt  Rep.  342.  Ann.  Cas.  1912B.  1312; 
Keeney  v.  New  York,  222  U.  S.  525,  56 
L.  ed.  299.  38  L.R.A.CN.S.)  1139.  32 
Sup.  Ct  Rep.  105;  Second  Employers* 
Liability  Cases  (Mondou  v.  New  York. 
N,  H.  &  H.  R.  Co.)  223  U.  S.  1,  56 
L,  ed.  327.  38  L.R.A.(N.S.)  44,  82  Snp. 
Ct  Rep.  169.  1  N.  C.  C.  A.  875;  Quong 
Wing  V.  Kirkendall,  228  U.  S.  59,  66 
L.  ed.  350.  32  Sup.  Ct  Rep.  192; 
Rosenthal  v.  New  York,  226  U.  S.  260. 
57  L.  ed.  212,  33  Sup.  Ct  Rep.  27,  Ann. 
Cas.  1914B,  71;  Metropolis  Theatre 
Co.  V.  Chicago.  228  U.  S.  61,  57  L.  ed. 
730.  33  Sup.  Ct  Rep.  441;  Barrett  v. 
Indiana,  229  U.  S.  26,  57  L.  ed.  1050, 
83  Sup.  Gt.  Rep.  692;  Billinffs  t. 
United  States,  282  U.  S.  261,  58  L.  ed. 
696,  34  Sup.  Ct  Rep.  421;  Inter- 
national Harvester  Go.  t.  Hissoari. 
284  U.  S.  199,  68  L.  ed.  1276,  52  L^,A. 
(N.S.)  625,  84  Sap.  Ct  Rep.  8B9;  Ht. 
St.  Mary's  Cemetery  Aeso.  MnUins, 
248  U.  S.  601,  68  L.  ed.  888.  39 
Sup.  Ct  Rep.  178;  Withneli  v.  Rueck- 
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fn;  Constr.  Co.  249  U.  S.  63.  63 
L.  ed.  479,  39  Sup.  Ct.  Rep.  200; 
Dominion  Hotel  t.  Arizona,  249  U.  S. 
265,  63  L.  ed.  697.  39  Sup.  Ct.  Rep. 
273;  Chalker  v.  Birmingham  &  N.  W. 
K.  Co.  249  U.  S.  622.  63  L.  ed.  748,  39 
Sup.  Ct.  Rep.  366;  Mackay  Teleg.  & 
Gable  Co.  v.  Little  Rock.  250  U.  S.  94, 
63  L.  ed.  863,  39  Sup.  Ct  Rep.  428; 
Maxwell  v.  Bugbee,  250  U.  S.  625,  63 
L.  ed.  1124,  40  Sup.  Ct.  Rep.  2;  Bran- 
son V.  Bush,  251  U.  S.  182,  64  L.  ed. 
215,  40  Sup.  Ct.  R^p.  113;  Shaffer  v. 
Carter,  262  U.  S.  37,  64  L.  ed.  445,  40 
Sap.  Ct.  Rep.  221;  Goldsmith  v.  George 
G.  Prendergast  Constr.  Co.  262  U.  S. 
32.  64  L.  ed.  427,  40  Sup.  Ct.  Rep.  273; 
F,  S.  Royster  Guano  Co.  v.  Virginia, 
253  U.  S.  412.  64  L.  ed.  989,  40  Sup. 
Ct.  Rep.  660 ;  Gast  Realty  &  Invest.  Go. 
T.  Schneider  Granite  Co.  240  U.  S.  65, 
60  L.  ed.  528,  36  Sup.  Ct.  Rep.  264; 
Houck  V.  Little  River  Drainage  Dist. 
239  U.  S.  254.  60  L.  ed.  266,  36  Sup. 
Ct  Rep.  58;  Martin  v.  District  of 
Colombia,  205  U.  S.  136.  51  L.  ed.  743, 
27  Sup.  Ct.  Rep.  440;  Bruahaber  v. 
Union  P.  R.  Co.  240  U.  S.  1,  60  L.  ed. 
493,  L.R.A.1917D,  414,  36  Sup.  Ct.  Rep. 
236,  Ann.  Cas.  1917B,  713;  French  v. 
Teschemaker,  24  Cal.  644;  Miller  t. 
Kiater,  68  Cal.  142.  8  Pac.  813;  Booth 
T.  Woodbury,  32  Conn.  118;  Herriott 
T.  Potter,  115  Iowa,  648,  89  N.  W.  91; 
Atchison,  T.  &  S.  F.  R.  Co.  v.  Clark, 
60  Kan.  826.  47  L.R.A.  77,  58  Pac.  477; 
Sutton  V.  Louisville,  5  Dana,  28;  Lex- 
ington T.  McQuillan,  9  Dana,  513,  36 
Am.  Dec.  159;  Cheaney  v.  Hooser,  9 
B.  Mon.  330;  New  Orleans  Canal  & 
Bkg.  Co.  V.  New  Orleans,  30  La.  Ann. 
1371;  Com.  v.  People's  Five  Cents  Sav. 
Bank.  6  Allen,  428;  Freeland  v.  Hast- 
ings. 10  Allen,  570;  Oliver  v.  Washing- 
ton Mills,  11  Allen,  268;  Portland 
Bank   v.   Apthorp,    12    Mass.  252: 
Cheshire  v.  Berkshire  County,  118 
Mass.  386;  Woodbridge  t.  Detroit,  8 
Mich.  274;  Ryerson  v.  Utley,  16  Mich. 
269;  People  ex  rel.  Detroit  &  H.  R.  Co. 
V.  Salem.  20  Mich.  452,  4  Am.  Rep. 
400;   Gallam  v.  Saginaw,  50  Mich. 
7,  14  N.  W.  677;  Sanborn  v.  Rice 
County,  9  Minn.  273,  Gil.  258;  State 
ex  rel.  Foot  v.  Bazille,  97  Minn. 
11,  6  L.R.A.(N.S.)   732,  106  N.  W. 
93.   7  Ann.   Cas.   1056;   Macon  t. 
Patty,  57  Miss.  378,  34  Am.  Rep. 
461;  Deal  v.  Mississippi  County,  107 
Mo.  464,  14  L.R.A.  622.  18  S.  W.  24; 
State  V.  Loomia,  116  Mo.  307,  21  L.R.A. 
789,  22  S.  W.  850;  State  v.  Julow,  129 
Mo.  163,  29  L.RA.  267,  60  Am.  St.  Rep. 
448,  31  S.  W.  781;  Hasneau  v.  Fre- 


mont, 30  Neb.  843, 9  L.R.A.  786,  27  Am. 
St.  Rep.  436,  47  N.  W.  280;  State  v. 
United  States  &  C.  Exp.  Co.  60  N.  H. 
219;  Thompson  v.  Kidder,  74  N.  H.  89, 
65  Atl.  392,  12  Ann.  Cas.  948;  State 
ex  rel.  White  House  School  Dist.  v. 
Readington  Twp.  36  N.  J.  L.  66;  State, 
Agens,  Prosecutor,  v.  Newark,  37 
N.  J.  L.  415,  18  Am.  Rep.  729;  State  ex 
rel.  Richards  v.  Hammer,  42  N.  J.  L. 
435;  Maxwell  v.  Edwards,  89  N.  J.  L. 
446,  99  Atl.  138;  Tide-water  Co.  v. 
Coster,  18  N.  J.  Eq.  518,  90  Am.  Dec. 
634;  People  ex  rel.  Griffin  v.  Brooklyn, 
4  N.  Y.  419,  56  Am.  Dee.  266;  People 
ex  rel.  Farrington  v.  Mensching,  187 
N.  Y.  8,  10  L.R.A.(N.S.)  625,  79  N.  E. 
884,  10  Ann.  Cas.  101;  Stuart  t. 
Palmer.  74  N.  Y.  183,  30  Am.  Rep.  289; 
People  ex  rel.  Scott  v.  Pitt,  169  N.  Y. 
521,  58  L.R.A.  372.  62  N.  E.  662;  Re 
Pell,  171  N.  Y.  48,  57  L.R.A.  640,  89 
Am.  St.  Rep.  791,  63  N.  E.  789;  People 
ex  rel.  Hatch  v.  Reardon,  184  N.  Y. 
431,  8  LJl.A.(N.S.)  314,  112  Am.  St. 
Rep,  628,  77  N.  E.  970,  6  Ann.  Cas. 
515;  People  ex  rel.  Eisman  v.  Ronner, 
185  N.  Y.  285,  77  N.  E.  1061;  Re 
Keeney,  194  N,  Y.  281,  87  N.  E.  428, 
amrmed  in  222  U.  S.  525,  56  L.  ed.  299, 
38  L.R.A.(N.S.)  1139,  32  Sup.  Ct.  Rep. 
105;  Puitt  V.  Gaston  County,  94  N.  C. 
709,  55  Am.  Rep.  638;  Scovill  v.  Cleve- 
land, 1  Ohio  St.  126;  Debolt  v.  Ohio  L. 
Ins.  &  T.  Co.  1  Ohio  St.  663;  Northern 
Indiana  R.  Co.  v.  Connelly,  10  Ohio  St 
169;  Ellis  v.  Frazier,  38  Or.  462,  68 
L.R.A.  454,  63  Pac.  642;  Bank  of 
Pennsylvania  v.  Com.  19  Pa.  144; 
Sharpless  v.  Philadelphia,  21  Pa.  147. 
59  Am.  Dec.  769;  Philadelphia  Asso. 
V.  Wood,  39  Pa.  73;  Tyson  v.  School 
Directors,  61  Pa.  9;  Durach's  Appeal, 
62  Pa.  491;  Hammett  v.  Philadelphia, 
65  Pa.  146;  Re  Washington  Ave.  69 
Pa.  352,  8  Am.  Rep.  255;  Fox's  Appeal, 
112  Pa.  337,  4  Atl.  149;  Allegheny  City 
V.  Western  Pennsylvania  R.  Co.  138 
Pa,  375,  21  Atl.  763;  Pittsburg's 
Petition,  188  Pa,  401,  21  Atl.  757,  759. 
761;  Re  Morewood  Ave.  169  Pa.  20,  28 
Atl.  123,  132;  Cope's  Estate,  191  Fa. 
1,  45  L.R.A.  316,  71  Am.  St.  Rep.  749, 
43  Atl.  79;  Re  McKennan,  26  S.  D.  369, 
33  L.R,A.(N.S.)  606,  126  N.  W.  611; 
Stratton  Claimants  v.  Morris  Claim- 
ants (Dibrell  v.  Lanier)  89  Tenn.  497, 
12  L.R.A.  70,  15  S.  W.  87;  Allen  v. 
Drew.  44  Vt.  174;  Richmond  &  A.  R. 
Co.  V.  Lynchbury,  81  Va.  473;  Reals 
V.  State.  189  Wis.  544,  121  N.  W.  347; 
Black  V.  State,  113  Wis,  205,  90  Am. 
St.  Rep.  853,  89  N,  W.  522;  Friend  v. 
Levy.  76  Ohio  St.  26,  80  N.  E.  1086; 
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Curry  t.  Spencer,  61  N.  H.  624^  60  Am. 
Rep.  337;  State  ex  rel.  Garth  v.  Switz- 
ler,  143  Mo.  287,  40  L.R.A.  280,  65  Am. 
St.  Rep.  653,  45  S.  W.  245;  State  ex  rel. 
Frye  v.  Bazille,  87  Minn.  500,  94  Am. 
St.  Rep.  718,  92  N.  W.  415;  Drew  v. 
Tiflft,  79  Minn.  175,  47  L.R.A.  525, 
79  Am.  St.  Rep.  446,  81  N.  W.  839; 
State  ex  rel.  Davidson  v.  Gorman,  40 
Minn.  232,  2  L.R.A.  701,  41  N.  W.  948. 

The  term  "direct  taxes,"  as  used  in 
the  Constitution,  embraces  every  ex- 
action that  rests  upon  the  fact  of 
ownership  of  real  or  personal  property 
as  distinguished  from  a  tax  dependent 
upon  the  active  use  of  property,  the 
term  "active  use"  not  indicating  the 
merely  passive  consequence  of  owner- 
ship, but  rather  the  exercise  of  some 
right  or  privilege. 

Brushaber  v.  Union  P.  R.  Co.  240 
U.  S.  1,  60  L.  ed.  493,  L.R.A.1917D, 
414,  36  Sup.  Ct.  Rep.  236,  Ann.  Cas. 
1917B,  713;  State  Tonnage  Tax  Cases 
(Cox  V.  Lott)  12  Wall,  204,  20  L.  ed. 
370;  State  Tax  on  Foreign-held  Bonds, 
16  Wall.  300,  21  L.  ed.  179;  Pollock  v. 
Farmers'  Loan  &  T.  Co.  157  U.  S.  429, 
39  L.  ed.  759,  15  Sup.  Ct.  Rep.  673; 
Thomas  v.  United  States,  192  U.  S.  363, 
48  L.  ed.  481,  24  Sup.  Ct  Rep.  306; 
Hawke  v.  Smith,  253  U.  S.  221,  64  L.  ed. 
871,  40  Sup.  Ct.  Rep.  495;  Veazie  Bank 
V.  Fenno,  8  Wall.  533,  19  L.  ed.  482; 
Eisner  v.  Macomber,  252  U.  S.  189,  64 
L.  ed.  521,  9  A.L.R.  1570,  40  Sup.  Ct. 
Rep.  189;  Nicol  v.  Ames,  173  U.  S. 
509,  43  L.  ed.  786,  19  Sup.  Ct.  Rep. 
522;  Thomas  v.  United  States,  192  U.  S. 
363,  48  L.  ed.  481,  24  Sup.  Ct.  Rep.  305; 
Flint  V.  Stone  Tracy  Co.  220  U.  S.  107, 
55  L.  ed.  389,  31  Sup.  Ct.  Rep.  342,  Ann. 
Cas.  19123,  1312;  Pierce  v.  United 
States.  2S2  U.  S.  290,  58  L.  ed.  609,  34 
Sup.  Ct.  Rep.  427;  Knowlton  v.  Moore, 
178  U.  S.  41,  44  L.  ed.  969,  20  Sup.  Ct. 
Rep.  747. 

The  diversion  to  a  state  of  part  of 
the  property  of  estates  by  means  of 
death  duties  is,  pro  tanto,  a  denial  of 
the  right  or  privilege  to  transmit  from 
the  dead  to  the  living,  and  Congress 
is  without  power  to  impose  a  tax  in 
respect  of  the  denial  of  any  privilege. 

Senff  V.  Edwards,  85  N.  J.  L.  67,  88 
Atl.  1026;  Kingsbury  v.  Bazeley,  75 
N.  H.  13,  139  Am.  St.  Rep.  664,  70  Atl. 
916,  20  Ann.  Cas.  1355;  Blackstone  v. 
Miller,  188  U.  S.  189,  47  L.  ed.  439,  23 
Sup.  Ct.  Rep.  277;  Maxwell  v.  Bugbee, 
250  U.  S.  525,  63  L.  ed.  1124,  40  Sup. 
Ct.  Rep.  2;  Howell  v.  Edwards,  88 
N.  J.  L.  134,  96  Atl.  186;  Mann  v. 
Carter,  74  N.  H.  S45,  15  L.R.A.(N.S,) 
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150,  68  Atl.  130;  Gelsthorpe  t.  Famell, 
20  Mont.  299,  39  L.R.A.  170,  61  Fac 
267 ;  State  v.  Dalrymple,  70  Md.  294,  S 
L.R.A.  372,  17  Atl.  82;  Re  Stanford, 
126  Cal.  112,  46  L.R.A.  788,  58  Pac. 
462;  Warner  t.  Corbin,  91  Conn.  532, 
100  Atl.  354;  Hopkins's  Appeal.  77 
Conn.  644,  60  Atl.  657;  Corbin  v.  Bald- 
win, 92  Conn.  99.  101  Atl.  834.  Ann. 
Cas.  1918E,  932;  Re  Martin,  163  Cal. 
225,  94  Pac.  1053;  Nicol  v.  Ames,  173 
U.  S.  509,  43  L.  ed.  786,  19  Sup.  Ct 
Rep.  522;  McCoach  v.  Minehill  &  S. 
H.  R.  Co.  228  U.  S.  295.  67  L.  ed.  842, 

33  Sup.  Ct  Rep.  419;  Billings  v.  United 
States,  232  U.  S.  261,  58  L.  ed.  696,  34 
Sup.  Ct  Rep.  421 ;  Presser  v.  Illinois, 
116  U.  S.  252,  29  L.  ed.  615,  6  Sup.  Ct 
Rep.  680;  Knights  Templars'  &  M.Life 
Indemni^  Co.  v.  Jarman,  187  U.  S.  197, 
47  L.  ed.  139,  23  Sup.  Ct.  Rep.  108; 
Harriman  t.  Interstate  Commerce 
Commission,  211  U.  S.  407,  63  L.  ed. 
253,  29  Sup.  Ct  Rep.  116;  United 
States  ex  rel.  Atty.  Gen.  v.  Delaware  & 
H.  Co.  213  U.  S.  366,  53  L.  ed.  836,  29 
Sup.  Ct.  Rep.  527;  The  Abby  Dodge, 
223  U.  S.  166,  66  L.  ed.  390,  32  Sup.  a 
Rep.  310;  Stratton's  Independence  v. 
Howbert,  231  U.  S.  399,  58  L.  ed.  285, 

34  Sup.  Ct.  Rep.  136;  United  SUtea  t. 
Bennett  232  U.  S.  299,  58  L.  ed.  612, 34 
Sup.  Ct  Rep.  433;  United  States  v. 
Standard  Brewery,  251  U.  S.  210,  64 
L  ed.  229,  40  Sup.  Ct  Rep.  139; 
Baender  v.  Barnett  (U.  S.  Adv.  Ops. 
1920-21,  p.  342)  —  U.  S.  — »  65  L.  ed. 
— ,  41  Sup.  Ct.  Rep.  271. 

Mr.  John  B.  Glea&on,  for  the  coaqh 
troUer  of  the  state  of  New  York: 

The  estate  tax  is  void  if  its  neces- 
sary effect  is  to  make  a  deduction  from 
the  estate,  or  from  the  transfer  prior 
to  the  imposition  of  the  state  transfer 
tax,  or  if  the  state  tax  must  be  ad- 
justed. 

'  Re  Bierstadt,  178  App.  Div.  836,  166 
N.  Y.  Supp.  168;  Re  Sherman,  179  App. 
Div.  497,  166  N.  Y.  Supp.  19,  affirmed 
without  opinion,  in  222  N.  Y.  540,  118 
N.  E.  1078;  Re  Penfold,  216  N.  Y.  163, 
110  N.  E.  497.  Ann.  Cas.  1916A,  783; 
Re  Gihon,  169  N.  Y.  443,  62  N.  B.  561. 

If  the  tax  is  an  estate  tax,  it  is  void 
as  a  regulation  of  the  transfer,  and  as 
a  tax  on  property  without  apportion- 
ment. 

Mager  v.  Grima,  8  How.  490,  12 
L.  ed.  1168;  Maxwell  v.  Bugbee,  250 
U.  S.  525,  63  L.  ed.  1124,  40  Sup.  Ct 
Rep.  2;  Re  Watson,  226  N.  Y.  384, 12S 
N.  E.  758;  Snyder  v.  Bettman,  180  U.  S. 
249,  47  L.  ed.  1085,  23  Sup.  Ct.  B«D. 
803. 
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Mr.  J.  Weston  Allen,  Attorney 
General,  for  the  commonwealth  of 
Massachusetts,  as  amicus  curise: 

The  Federal  estate  tax  cannot  be 
sastained  upon  the  grounds  on  which 
the  succession  taxes  were  sustained  in 
Knowlton  v.  Moore,  178  U.  S.  41,  44 
li.  ed.  969,  20  Sup.  Ct.  Rep.  747,  and 
Scholey  v.  Rew,  23  Wall.  331.  23  L.  ed. 
59. 

Corbin  v.  Townshend,  92  Conn.  601, 
103  Atl.  647;  Knight's  Estate,  261  Fa. 
537.  104  AU.  765;  People  t.  Pasfield, 
284  111.  450,  120  N.  E.  286;  State  ex 
rel.  Smith  v.  Probate  Ct.  139  Minn. 
210,  166  N.  W.  125;  People  v.  Bemia. 
fiS  Colo.  48, 189  Pac.  S2;  State  v.  First 
Calumet  Trust  &  Sav.  Bank,  —  Ind. 
App.  — ,  125  N.  E.  200;  Northern 
Trust  Co.  T.  Lederer,  257  Fed.  812, 
aflfrmed  in  —  C.  C.  A.  — ,  262  Fed,  52; 
He  Miller,  —  Cal.  — ,  post,  694,  195 
Pac.  413;  Woodward  t.  United  States 
(March  14,  1921)  —  Ct.  CI.  — ;  Han- 
son, Death  Duties,  6th  ed.  pp.  1,  2. 

The  several  states  possess  the 
exclusive  power  to  regulate  and  con- 
trol the  descent  and  diatribution  of 
property. 

Mager  v.  Grima,  8  How.  493,  12  L. 
ed.  1170;  United  States  v.  Fox,  94 
U.  S,  315,  24  L.  ed.  192;  Tilt  v.  Kelsey, 
207  U.  S.  43,  52  L.  ed.  95,  28  Sup.  Ct. 
Rep.  1;  Farrington  v.  Tennessee,  95 
U.  S.  679.  24  L.  ed.  658;  United  States 
T.  Cruikshank.  92  U.  S.  542,  23  L.  ed. 
688;  Collector  v.  Day  (Buffington  v. 
Day)  11  Wall.  113,  20  L.  ed.  122. 

The  Federal  estate  tax  imposed  by 
the  Act  of  September  8, 1916,  is,  in  its 
operation  and  effect  an  invasion  of  the 
sovereign  power  of  the  states  to  regu- 
late the  descent  and  distribution  of 
property  of  decedents. 

Pullman  Co.  v.  Kansas,  216  U.  S.  56, 
64  U  ed.  378,  80  Sup,  Ct.  Rep.  232; 
Gloucester  Ferry  Co.  v.  Pennsylvania, 
114  U.  S,  196,  29  L.  ed.  158,  1  Inters. 
Com.  Rep.  382,  5  Sup.  Ct.  Rep.  826; 
Philadelphia  &  S.  Mail  S.  S.  Co.  v. 
Pennsylvania,  122  U,  S.  326,  30  L.  ed. 
1200,  1  Inters.  Com,  Rep.  308, 7  Sup.  Ct. 
Bep.  1118;  Brown  v.  Maryland,  12 
Wheat.  419,  6  L.  ed.  678;  Cook  v.  Penn- 
sylvania. 97  U.  S.  566,  24  L.  ed.  1015; 
Ludwi?  V.  Western  U.  Teleg.  Co.  216 
U,  S.  146,  54  L.  ed.  423,  30  Sup.  Ct. 
Bep.  280:  Western  U.  Teleg.  Co.  v. 
Kansas.  216  U.  S.  1,  54  L.  ed.  355,  30 
Sup.  Ct.  Rep.  190 ;  Carpenter  v, 
Pennsylvania,  17  How.  456,  15  L.  ed. 
127;  Orr  v.  Oilman,  183  U.  S.  278,  46 
L.  ed.  196,  22  Sup.  Ct.  Rep.  213;  Strode 
V.  Com.  62  Fa.  181;  South  Carolina  v. 
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United  States,  199  U.  S.  437.  60  L.  ed. 
261,  26  Sup.  Ct.  Rep.  110,  4  Ann.  Cas. 
737. 

The  Federal  estate  tax  is  a  direct 
tax,  and  therefore  unconstitutional 
because  not  apportioned  in  accordance 
with  the  requirements  of  the  Federal 
Constitution, 

Pollock  V.  Farmers*  Loan  &  T.  Co. 
157  U.  S.  429,  39  L,  ed.  759,  15  Sup. 
Ct.  Rep.  673;  Knowlton  v.  Moore,  178 
U.  S,  41,  44  L.  ed.  969,  20  Sup.  Ct.  Rep. 
747;  Thomas  v.  United  States,  192 
U.  S.  363,  48  L.  ed.  481,  24  Sup.  Ct. 
Rep.  305;  Nicol  v.  Ames,  173  U.  S.  509. 
43  L.  ed.  786,  19  Sup.  Ct.  Rep*  522; 
South  Carolina  v.  United  States,  39 
Ct.  CI.  257,  affirmed  in  199  U.  S.  437, 
50  L.  ed.  261.  26  Sup.  Ct,  Rep,  110.  4 
Ann.  Cas,  737;  McGoach  v,  Minehill,  & 
S.  H,  R.  Co.  228  U.  S.  295.  57  L.  ed. 
842,  33  Sup.  Ct.  Rep.  419;  Cooley, 
Const,  Lim.  7th  ed,  680;  Flint  v.  Stone 
Tracy  Co.  220  U.  S,  107,  55  L.  ed.  389, 
31  Sup.  Ct.  Rep,  342,  Ann.  Cas.  1912B, 
1312;  Collins  v.  New  Hampshire,  171 
U,  S.  30,  43  L.  ed.  60,  18  Sup.  Ct.  Rep. 
768;  Galveston,  H.  &  S.  A.  R,  Co,  v. 
Texas,  210  U.  S.  217,  62  L.  ed.  1031,  28 
Sup.  Ct.  Rep.  638;  State  ex  rel.  Garth 
V.  Switzler,  143  Mo.  287,  40  L.R.A.  280, 
65  Am.  St,  Rep,  653,  45  S.  W.  246; 
Dawson  v.  Kentucky  Distilleries  & 
Warehouse  Co.  (U.  S.  Adv.  Ops.  1920^ 
21.  p.  336)  256  U.  S.  288,  66  L.  ed.  — » 
41  Sup,  Ct.  Rep.  272 ;  Alexander 
Hamilton,  Federalist,  No.  21. 

Messrs.  Clifford  U  Hilton,  Attorney 
General,  and  Egbert  S.  Oakley,  Assist- 
ant Attorney  General,  for  the  state  of 
Minnesota,  as  amici  curise: 

While  the  taxing  power  of  Congress 
extends  to  all  usual  subjects  of  taxa- 
tion, including  receipt  or  transmission 
of  property  occasioned  by  death,  yeb 
its  power  to  tax  cannot  be  so  exercised, 
in  the  constitutional  sense,  as  to  im- 
pose burdens  on  the  exclusive  power 
of  the  states  to  regulate  successions. 

Knowlton  v.  Moore,  178  U.  S.  41,  44 
L.  ed.  969,  20  Sup.  Ct.  Rep.  747. 

The  power  to  regulate  descent  and 
succession  of  property  on  death  is  a 
sovereign  power,  and  belongs  ex- 
clusively to  the  states. 

United  States  v.  Fox,  94  U.  S.  315. 
24  L.  ed.  192;  Yonley  v.  Lavender,  21 
Wall.  276,  22  L,  ed.  536;  Chanler  v. 
Kelsey,  205  U.  S.  466,  51  L.  ed.  882,  27 
Sup.  Ct.  Rep.  550;  Blackstone  v. 
Miller,  188  U.  S.  189,  47  L.  ed.  439.  23 
Sup.  Ct.  Rep.  277;  Maxwell  v.  Bugbee, 
260  U,  S.  625.  63  L.  ed.  1124,  40  Sup. 
Ct.  Rep.  2;  Tilt  v.  Kelsey,  207  U.  S,  43, 


Digitized  by 


Goo 


670 


AMERICAN  LAW  KBFORTS,  ANNOTATED.        [16  AXJL 


62  L.  ed.  95,  28  Sup.  Ct  Rep.  1 ;  United 
States  V.  Perkins,  163  U.  S.  626,  41 
L.  ed.  287,  16  Sup.  Ct.  Rep.  1127,  1197; 
Mager  v.  Grtma.  8  How.  490.  12  h.  ed. 
1168;  Byers  v.  McAuley,  149  U.  S.  608, 
87  L.  ed.  867, 18  Sup.  Ct  Rep.  906. 

The  so-called  succession  or  inheri- 
tance tax  enactments  by  the  several 
states  were  but  an  exercise  of  the 
power  of  regulating  the  devolution  of 
property  by  death. 

Mager  v.  Grima,  8  How.  490,  12 
L.  ed.  1168;  Magoun  t.  Illinois  Trust. 

6  Sav.  Bank,  170  U.  S.  288,  42  L.  ed. 
1087.  18  Sup.  Ct.  Rep.  594;  Carpenter 
V.  FAinsylvania,  17  How.  456,  16 
L.  ed.  127;  United  States  v.  Perkins, 

168  U.  S.  625,  41  L.  ed.  287,  16  Sup.  Ct 
Rep.  1073. 

The  exaction  attempted  to  be  im- 
posed by  the  Act  of  September  8, 1916, 
whether  considered  as  attaching  to 
the  interest  that  ceases  at  death,  or 
as  attaching  to  the  interest  to  which 
some  person  succeeds  at  death,  by  its 
operation  and  effect  as  enforced,  is 
a  form  of  regulation  of  successions, 
and  directly  interferes  with  and 
casts  a  burden  upon  state  power  of 
regulation. 

Re  Hamlin,  7  AX.R.  701,  and  note, 
226  N.  Y.  407, 124  N.  E.  4;  Plunkett  v. 
Old  Colony  Trust  Co.  233  Mass.  471, 

7  A.L.R.  696,  124  N.  E.  265;  Knight's 
Estate,  261  Pa.  537,  104  Atl.  765; 
Corbin  v.  Townshend,  92  Conn.  501. 
103  Atl.  647;  People  v.  Pasfield,  284 
III.  450,  120  N.  E.  286;  State  ex  rel. 
Smith  V.  Probate  Ct.  139  Minn.  210, 
166  N.  W.  125;  People  v.  Northern 
Trust  Co.  7  A.L.R.  709,  and  note,  289 
III.  476,  124  N.  E.  662 ;  Week's  Estate, 

169  Wis.  316.  172  N.  W.  732;  Re  Sher- 
man. 179  App,  Div.  497, 166  N.  Y.  Supp. 
19,  affirmed  m  222  N.  Y.  540.  118  N.  E. 
1078;  Yonley  v.  Lavender,  21  Wall, 
276,  22  L.  ed.  536;  Byers  v.  McAuley, 
149  U.  S.  609.  37  L.  ed.  868,  13  Sup.  Ct. 
Rep.  906;  Tilt  v.  Kelaey,  207  U.  S.  43, 
62  L.  ed.  95,  28  Sup.  Ct.  Rep.  1 ;  Wall 
v.  Bissell,  125  U.  S.  382,  31  L.  ed.  772, 

8  Sup.  Ct.  Rep.  979;  Collector  v.  Day 
(Buffington  v.  Day)  11  Wall.  113,  20 
L.  ed.  122 ;  Ambrosini  v.  United 
States,  187  U.  S.  1,  47  L.  ed.  49,  23 
Sup.  Ct.  Rep.  1, 12  Am.  Crim.  Rep.  699; 
Veazie  Bank  v.  Fenno,  8  Wall.  533,  19 
L.  ed.  482;  Flint  v.  Stone  Tracy  Co. 
220  U.  S.  107,  55  L,  ed.  389,  31  Sup.  Ct. 
Rep.  342,  Ann,  Cas.  1912B,  1312;  12 
C.  J.  98;  Bacon  v.  Illinoia,  227  U.  S. 
504,  57  L.  ed.  615,  33  Sup.  Ct.  Rep. 
299;  Re  McKennan,  25  S.  D.  869,  27 


S.  D.  136,  33  L.R.A.(N.S.)  606,  126 
N.  W.  611,  130  N.  W.  33,  Ann.  Caa. 
1913D,  745;  Presaer  v.  Illinois,  116 
U.  S.  252,  29  L.  ed.  616,  6  Sup.  Ct.  Rep. 
680;  Henderson  v.  New  York  (Hendo*- 
son  V.  Wickham)  92  U.  S.  259,  23  L.  ed. 
543 ;  Western  U.  Teleg.  Co,  v.  Kaneu, 
216  U.  S.  30,  54  L.  ed.  367,  30  Sup.  a 
Rep.  190. 

Messrs.  Arcadins  L.  Agatin  and 
Francis  H.  DeGroat,  also  as  tmici 
curise: 

The  transmission  of  property  on 
death  is  acknowledged  to  be  within 
the  exclusive  power  of  the  states  to 
regulate,  and  all  manifestations  of 
that  power  are  designed  for  tiie 
entire  result  and  the  production  of  a 
uniform  whole,  by  the  authority  solely 
possessing  the  power. 

Re  Merriam,  141  N.  Y.  479,  36  N.  E. 
606;  Billings  v.  Illinois,  188  U.  S.  97, 
47  L.  ed.  400,  23  Sup.  Ct.  Rep.  272; 
Board  of  Education  t.  Illinois,  203 
U.  S.  553,  61  L.  ed.  814,  27  Sup.  Ct 
Rep.  171,  8  Ann.  Cas.  167;  Plummer 
V.  Color,  178  U.  S.  116,  44  L.  ed.  998, 
20  Sup.  Ct.  Rep.  829;  Petersen  v.  Iowa, 
245  U.  S.  170,  62  L.  ed.  225, 88  Sup.  Ct 
Rep.  109;  Murdock  v.  Ward,  178  U.  S. 
139,  44  L.  ed.  1009,  20  Sup.  Ct.  Rep^ 
775;  United  States  v.  Fox,  94  U.  S.  315, 
24  L.  ed.  192;  Chanler  v.  Kelaey,  205 
U.  S.  486,  61  L.  ed.  882,  27  Sup.  Ct 
Rep.  660;  Prevost  v.  Greenanx,  19 
How.  1,  16  L.  ed.  672;  Blackstone  v. 
Miller,  188  U.  S.  189,  47  L.  ed.  439, 
23  Sup.  Ct  Rep.  277;  Tilt  v.  Kel- 
sey,  207  U.  S.  43,  62  L.  ed.  96,  28 
Sup.  Ct  Rep.  1;  Keeney  v.  New 
York,  222  U.  S.  625,  56  L.  ed,  299.  38 
L.R,A.(N.S.)  1139,  32  Sup.  Ct  Rep. 
106;  Maxwell  v.  Bugbee,  250  U.  S. 
626,  63  L.  ed.  1124,  40  Sup.  Ct  Rep. 
2;  United  States  v.  Perkins,  163  U.  S. 
625,  41  L.  ed.  287,  16  Sup.  Ct  Rep. 
1073;  Snyder  v.  Bettman,  190  U.  S. 
249,  47  L.  ed.  1035,  23  Sup.  Ct.  Rep. 
803;  Pollock  v.  Farmers'  Loan  &  T.  Co. 
167  U.  S.  429,  39  L.  ed.  759,  15  Sup. 
Ct  Rep.  673;  Scholey  v.  Rew,  22  Wall. 
331,  23  L.  ed.  99 ;  Wright  v.  Blakeslee, 
101  U.  S.  174,  25  L.  ed.  1048;  Clapp  v. 
Mason,  94  U.  S.  689,  24  L.  ed.  212; 
Mason  v.  Sargent  104  U.  S.  689,  26 
L.  ed.  894;  Sturges  v.  United  States. 
117  U.  S,  363,  29  L.  ed.  920,  6  Sup.  Ct 
Rep.  767;  United  States  v,  Marion 
Trust  Co.  74  C.  C.  A.  439, 148  Fed.  301, 
affirmed  in  206  U.  S.  666, 61 L.  ed.  1191, 
27  Sup.  Ct  Rep.  797. 

It  is  wholly  immaterial  that  & 
burden  was  not  intended  to  be  cast 
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Bpon  the  state's  power;  if  the  act 
operates  as  such,  its  validity  cannot 
be  sustained. 

Re  Hamlin,  226  N.  Y.  407,  7  A.LJt. 
701.  124  N.  E.  4;  Flunkett  v.  Old 
Colony  Trust  Co.  233  Mass.  471,  7 
A.LJC  696,  124  N.  E.  26S;  Cnitcher  v. 
Kentucky,  141  U.  S.  47,  36  L.  ed.  649, 
11  Sup.  Ct.  Rep  8S1;  Minnesota  v. 
Barber,  136  U.  S.  813.  34  L,  ed.  466, 
10  Sup.  Ct.  Rep.  862. 

The  Federal  power  to  tax  on  the 
occasion  of  transmission  of  property 
on  death  must  be  gov«*ned  by  the' 
state's  exclusive  power  of  resrulation 
of  that  subject,  and  its  full  execution. 

VCulloch  V.  Maryland,  4  Wheat. 
316, 4  L.  ed.  679 ;  Re  Watson,  226  N.  Y. 
$84,  123  N.  E.  768;  Re  Stanford,  126 
CaL  112,  45  L.B.A.  788,  68  Fac.  462. 

The  operation  and  eitect  of  the  tax 
Is  to  render  the  states  powerless  to 
regulate  transmission  of  property  on 
death  in  the  same  manner  sought  by 
tiieir  measures. 

Snyder  v.  Bettman,  190  U.  S.  249,  47 
L.  ed.  1036,  23  Sup.  Gt.  Rep.  803; 
Western  U.  Teleg.  Co.  v.  Kansas,  216 
U.  S.  1,  64  L.  ed.  355,  30  Sup.  Ct  Rep. 
190;  Galveston,  H.  &  S.  A.  R.  Co.  v. 
Texas,  210  U.  S.  217,  52  L.  ed.  1031, 
28  Sup.  Ct.  Rep.  638;  Brown  v.  Mary- 
land. 12  Wheat.  419,  6  L.  ed.  678; 
Weston  T.  Charleston,  2  Pet.  449,  7 
L.  ed.  481 ;  Cope's  Estate,  191  Pa.  1,  45 
LRA.  316,  71  Am.  St.  Rep.  749,  43  Atl. 
79;  The  Federalist,  No.  31;  Marbury 
V.  Madison,  1  Cranch,  137.  2  L.  ed.  60 ; 
M'Cnlloch  V.  Maryland.  4  Wheat.  316, 
4  L.  ed.  579;  Knowlton  v.  Moore,  178 
U.  S.  41,  44  L.  ed.  969,  20  Sup.  Ct  Rep. 
747. 

The  act  is  entirely  wanting  in 
proper  basis  for  classification,  and 
sensibly  violates  fundamental  princi- 
ples underlying  just  taxation  in  the 
utter  disregard  of  the  interests  of 
persons,  patently  present  in  the 
subject  taxed. 

People  ex  rel.  Hatch  v.  Reardon,  184 
N.  Y.  431,  8  L,RJ^.(N.S.)  314,  112  Am. 
St  Rep.  628,  77  N.  E.  970,  6  Ann.  Cas. 
615,  afBrmed  in  204  U.  S.  152,  51  L.  ed. 
415,  27  Sup.  Ct.  Rep.  188,  9  Ann.  Cas. 
736. 

Hagoun  v.  Illinois  Trust  &  Sav. 
Bank,  170  U.  S.  283,  42  L.  ed.  1037,  18 
Sup.  Ct  Rep.  594;  Hayes  v.  Missouri, 
120  U.  S.  68.  SO  L.  ed.  578,  7  Sup,  Ct. 
Bep.  350 ;  Gulf,  C.  &  S.  F.  R.  Co.  v.  Ellis, 
165  U.  S.  160,  41  L.  ed.  666, 17  Sup.  Ct. 
Rep.  266;  Barbier  v.  Connolly,  113 
tr.  S:  27,  28  L.  ed.  928,  6  Sup.  Ct  Rep. 
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851;  Cooley,  Taxn.  Sd  ed.  76;  Black  v. 
State,  113  Wis.  205,  90  Am.  St.  Rep. 
863,  89  N.  W.  522;  State  ex  rel.  Garth 
V.  Switzler,  143  Mo.  287,  40  LJI.A.  280, 
65  Am.  St  Rep.  653,  45  S.  W.  245; 
State  ex  rel.  Schwartz  v.  Feifris,  63 
Ohio  St  314,  30  L.R.A.  218  ,  41 
N.  E.  579;  State  ex  rel.  Sanderson 
V.  Mann,  76  Wis.  469,  46  N.  W. 
526,  46  N.  W.  51;  State  ex  rel. 
Davidson  v.  Gorman,  40  Minn.  232, 
2  L.R.A.  701,  41  N.  W.  948;  Clark 
V.  Titusville,  184  U.  S.  329,  46  L.  ed. 
669,  22  Sup.  Ct.  Rep.  382;  Western  U. 
Teleg.  Go.  v.  Kansas,  216  U.  S.  1,  54 
lu  ed.  356,  30  Sup.  Ct.  Rep.  190; 
Gloucester  Ferry  Co.  v.  Pennsylvania, 
114  U.  S.  196.  29  L.  ed.  168,  1  Inters. 
Com.  Rep.  382.  5  Sup.  Ct  Rep.  826; 
Philadelphia  &  S.  Mail  S.  S.  Co.  v. 
Pennsylvania,  122  U  S.  326.  30  L.  ed. 
1200,  1  Inters.  Com.  Rep.  308,  7  Sup. 
Ct.  Rep.  1118;  Meyer  v.  Wells,  F.  & 
Co.  223  U.  S.  298,  66  L.  ed.  446,  32  Sup. 
Ct.  Rep.  218;  Galveston,  H.  &  S.  A.  R. 
Co.  V.  Texas,  210  U.  S.  217,  52  L.  ed. 
1031.  28  Sup.  Ct  Rep.  638;  Fargo  v. 
Hart  193  U.  S.  490,  48  L.  ed.  761,  24 
Sup.  Ct  Rep.  498;  Home  Ins.  Co.  v. 
New  York,  134  U.  S.  694,  83  L.  ed. 
1026,  10  Sup.  Ct  Rep.  593;  Billings  v. 
Illinois,  188  U.  S.  97,  47  L.  ed.  400,  23 
Sup.  Ct  Rep..  272;  People  ex  rel. 
Phillips  V.  Raynes,  136  App.  Div.  417, 
120  N.  Y.  Supp.  1053,  affirmed  in  198 
N.  Y.  539,  92  N.  E.  1097;  People  ex  rel. 
Farrington  v.  Mensching.  187  N.  Y.  8, 
10  L.R.A.(N.S.)  625,  79  N.  E.  884,  10 
Ann.  Caa.  101;  State  ex  rel.  Wyatt  v. 
Ashbrook,  154  Mo.  375,  48  L.R.A.  265, 
77  Am.  St  Rep.  765,  55  S.  W.  627;  Dan- 
ville v.  Shelton,  76  Va,  325;  Banger's 
Appeal,  109  Pa.  79;  Re  Ruan  Street, 
132  Pa.  257,  7  LJl.A.  193,  19  Atl.  219; 
Com.  ex  rel.  Fertig  v.  Patton,  88  Pa. 
258;  Grim  v.  Weiaaenberg  School  Dist. 
57  Pa.  433,  98  Am.  Dec.  237;  Stanley 
V.  Albany  County,  121  U.  S.  535,  30 
L.  ed.  1000,  7  Sup.  Ct.  Rep.  1234; 
Cotting  V.  Kansas  City  Stock  Yards 
Co.  (Cotting  V.  Godard)  183  U.  S.  79, 
46  L.  ed.  92,  22  Sup.  Ct.  Rep.  30. 

The  5th  Amendment  stands  as  a 
condition  upon  which  the  power  to  tax 
may  'be  exercised,  and,  because  of  the 
inequality  and  capricious  operation 
produced,  the  act  must  stand  con- 
demned as  in  violation  of  that  Amend- 
ment 

Hurtado  v.  California,  110  U.  S.  516, 
28  L.  ed.  232,  4  Sup.  Ct  Rep.  Ill,  292; 
Re  Kemmler,  136  U.  S.  436,  34  L.  ed. 
619,  10  Sup.  Ct.  Rep.  930;  Duncan  v; 
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Missouri,  162  U.  S.  877,  88  L.  ed.  486, 
14  Sup..  Ct.  Rep.  670;  Connolly  t. 
Unlbn  Sewer  Pipe  Co.  184  U.  S.  640, 
46  L.  ed.  679,  22  Sup.  Ct.  Ren.  431; 
Cooley,  Const.  Lim.  6th  ed.  p.  698;  Mc- 
Cray  v.- United  States,  195  U.  S.  27,  49 
L.  ed.  78,  24  Sup.  Ct  Rep.  769.  1  Ann. 
Cas.  661;  Gibbons  v.  Ogden,  9  Wheat. 
1,  6  L.  ed.  23;  Lottery  Case  (Champion 
T.  Ames)  188  U.  S.  321,  47  L.  ed.  492, 
23  Sup.  Ct  Rep.  321,  18  Am. 
Crim.  Rep.  561;  Spencer  v.  Merchant, 
125  U.  S.  346,  31  L.  ed.  763,  8  Sup.  Ct 
Rep.  921 ;  Ambrosini  v.  United  States, 
187  U.  S.  1,  47  L.  ed.  49,  23  Sup.  Ct. 
Rep.  1,  12  Am.  Grim.  Rep.  699;  United 
States  V.  Baltimore  ft  0.  R.  Co.  17 
Wall.  322.  21  L.  ed.  697;  Collector  v. 
Day  (Buffington  v.  Day)  11  Wall.  113. 
20  L.  ed.  122;  Knowlton  v.  Moore,  178 
U,  S.  41,  44  L.  ed.  969,  20  Sup.  Ct  Rep. 
747;  Hammer  v.  Dagenhart,  247  U.  S. 
261,  62  L.  ed.  1101,  3  AX.R.  649,  38 
Sup.  Ct.  Rep.  629,  Ajin.  Cas.  1918E. 
724 ;  Pervear  v.  Massachusetts,  6 
Wall.  475,  18  L.  ed.  608;  License  Tax 
Gases,  5  Wall.  462,  18  L.  ed.  497; 
United  States  t.  Jones,  109  U.  S.  S13, 
27  L.  ed.  1016,  3  Sup.  Ct  Rep.  346; 
Brushaber  v.  Union  P.  R.  Co.  240  U.  S. 
1,  60  L.  ed.  498,  L.R.A.1917D,  414,  36 
Sup.  Ct  Rep.  236,  Ann.  Cas.  1917B, 
718, 

Mr.  William  L.  Frl^rson,  Solicitor 
General,  for  defendant  in  error: 

The  tax  in  question  is  a  death  duty, 
and  rests  upon  the  power  to  transmit, 
or  the  transmission  from  the  dead  to 
the  living. 

Knowlton  v.  Moore,  178  U.  S.  41,  44 
L.  ed.  969,  20  Sup.  Ct  Rep.  747. 

Death  duties,  in  general,  when  levied 
by  the  Federal  government,  are  not 
subject  to  constitutional  objection 
upon  the  ground  that  they  are  direct 
taxes  and  cannot  be  imposed  without 
apportionment 

License  Tax  Cases.  5  Wall.  462,  18 
L.  ed.  497;  Knowlton  v.  Moore,  supra. 

The  imposition  of  an  estate  tax  by 
the  Federal  government  is  no  more  an 
interference  with  the  power  of  the 
states  to  regulate  the  descent  and 
distribution  of  estates  than  is  the 
imposition  of  a  legacy  tax. 

Knowlton  v.  Moore,  supra. 

Conceding  that  a  legacy  tax  imposed 
by  the  Federal  government  is  not  a 
direct  tax,  it  follows  that  an  inheri- 
tance tax  is  likewise  not  a  direct  tax. 
Ibid. 

State  succession  aiid  inheritance 
taxes  are  not  deductible  for  the 
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purpose  of  determining  the  value  of 
the  net  estate. 

Re  Penfold,  216  N.  Y.  168,  110  N.  E. 
497,  Ann.  Cas.  1916A,  783;  Re  Gihon, 
169  N.  Y.  443,  62  N.  E.  561;  Smith  v. 
Browning,  225  N.  Y.  368,  122  N.  E. 
217;  United  States  v.  Perkins,  16S 
U.  S.  626,  41  L.  ed.  287,  16  Sup.  CL 
Rep.  1073. 

Mr.  Justice  Hofanes  delivered  the 
opinion  of  the  court: 

This  is  a  suit  brought  by  the  ex- 
ecutors of  one  Purdy  to  recover  an 
estate  tax  levied  under  the  Act  of 
Congress  of  September  8,  1916, 
chap.  463.  Title  2.  §  201,  39  Stat  at 
L.  756,  777,  Comp.  Stat.  §§  6336a, 
6336ib,  Fed.  Stat  Anno.  Supp. 
1918,  p.  305,  and  paid  under  duress 
on  December  14,  1917.  According 
to  the  complaint,  Purdy  died  leav- 
ing a  will  and  codicil  directing  that 
all  succession,  inheritance,  and 
transfer  taxes  should  be  paid  out  of 
the  residuary  estate,  which  was  be- 
queathed to  the  descendants  of  his 
brotiier.  The  value  of  the  residuary 
estate  was  $427,414.96,  subject  to 
some  administration  expenses.  The 
executors  had  been  required  to  pay 
and  had  paid  Inheritaiice  and  suc- 
cession tibces  to  New  York  ($32,- 
988.97)  and  other  states  ($4,780.- 
91),  amounting  in  all  to  $37,769.88. 
The  gross  estate,  as  defined  in  §202 
of  the  act  of  Congress,  was  $769,- 
799.39;  funeral  expenses  and  ex- 
penses of  administration,  except  the 
above  taxes,  $61,322.08;  leaving  a 
net  value  for  the  payment  of  lega- 
cies, except  as  reduced  by  the  taxes 
of  the  United  States,  of  $670,707.43. 
The  plaintiffs  were  compelled  to  pay 
$23,910.77  to  the  United  States,  no 
deduction  of  any  part  of  the  above* 
mentioned  $37,769.88  being  allowed. 
They  allege  that  the  act  of  Congress 
is  unconstitutional,  and  also  that  it 
was  misconstrued  in-  not  allowing  a 
deduction  of  state  inheritance  and 
succession  taxes  as  charges  within 
the  meaning  of  §  203.  On  demurrer 
the  district  court  dismissed  the  suit 

By  §  201  of  the  act,  "a  tax  .  .  . 
equal  to  the  following  percentages 
of  the  value  of  the  net  estate,  to  be 
determined  or  provided  in  section 
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two  hundred  and  three,  is  hereby 
imposed  upon  the  transfer  of  the 
net  Mtate  of  every  decedent  dying 
after  the  passage  of  this  act  .  . 
with  percentages  rising  from  1  per- 
centum  of  the  amount  of  the  net 
estate  not  in  excess  of  $50,000  to  10 
per  centum  of  the  amount  in  excess 
of  $5,000,000.    Section  202  gives 
the  mode  of  determining  the  v^ue 
of  the  gross  estate.  Then,  by  §  203, 
it  is  enacted :    "That  for  the  pur- 
pose of  the  tax  the  vaiue  of  the  net 
estate  shall   be   determined — (a) 
In  the  case  of  a  resident^  by  deduct- 
ing from  the  value  of  the  gross  es- 
(1)  such  amounts  for  funeral 
expenses,  administration  expenses, 
ckdms  against  the  estate,  unpaid 
mortgages,  losses  incurred  during 
the  settlement  of  the  estate  arising 
from  fires,  storms,  shipwreck,  or 
other  casualty,   and  from  theft, 
when  such  losses  are  not  compen- 
sated for  by  insurance  or  otherwise, 
support  during  the  settlement  of  the 
estate  of  those  dependent  upon  the 
decedent;  and  such  other  charges 
against  the  estate  as  are  allowed  by 
the  laws  of  the  jurisdiction,  wheth- 
er within  or  without  the  United 
States,  under  which  the  estate  is  be- 
ing administered  ;  and  (2)  an  exemp- 
tion of  $50,000."  The  tax  is  to  be 
due  in  one  year  after  the  decedent's 
death.   §  204.   Within  thirty  days 
after  qualifying,  the  executor  is 
to  give  written  notice  to  the  collect- 
or, and  later  to  make  return  of  the 
gross  estate,  deductions  allowed,  net 
estate,  and  the  tax  payable  thereon. 
§  205.    The  executor  is  to  pay  the 
tax.   §  207.  The  tax  is  a  lien  for 
two  years  on  the  gross  estate  ex- 
cept such  part  as  is  paid  out  for  al- 
lowed charges,  §  209,  and,  if  not 
paid  within  six^  days  after  it  is 
due,  is  to  be  collected  by  a  suit  to 
subject  the  decedent's  proprty  to  be 
sold.    §  208.   In  case  of  collection 
from  some  person  other  than  the  ex- 
ecutor, the  same  section  provides 
for  contribution  from  or  marshal- 
ing of  persons  subject  to  equal  or 
loior  liability,  "it  being  the  purpose 
and  intent  of  this  title  that  so  far  as 
fa  nracticable  and  unless  otherwise 
1«  A.UR^3. 


NEW  YORE  TRUST  CO.  EISNER. 
<—  U.  S.  — k  f «  £.  wL  — >  u  amp.  at.  Sep. 


673 


directed  by  the  will  of  the  decedent 
the  tax  shall  be  paid  out  of  the  es- 
tate before  its  distribution."  These 
provisions  are  assailed  by  the  plain- 
tiffs in  error  as  an  unconstitutional 
interference  with  the  rights  of  the 
states  to  regulate  descent  and  distri- 
bution, as  unequal,  and  as  a  direct 
tax,  not  apportioned  as  tiie  Consti- 
tution requires. 

The  statement  of  the  constitu- 
tional objections  urged  imports  on 
its  face  a  distinction  that,  if  correct, 
evidently  hitherto  has  escaped  this 
court.  See  United  States  v.  Field, 
Feb.  28  1921  [255  U.  S.  257,  65  L. 
ed.  — ,  41  Sup.  Ct.  Rep.  256].  It  is 
admitted,  as,  since  Knowiton  v. 
Moore,  178  U.  S.  41,  44  L.  ed.  969, 
20  Sup.  Ct.  Rep.  747,  it  has  to  be, 
that  the  United  States  has  power  to 
tax  legacies,  but  it  is  said  that  this 
tax  is  cast  upon  a  transfer  while  it  is 
being  effectuated  by  the  state  itself, 
and  therefore  is  an  intrusion  upon 
ita  processes;  whereas  a  legacy  tax 
is  not  imposed  until 
the  process  is  com- 
plete. An  analogy 
is  sought  in  the  dif- 
ference between  the 
attempt  of  a  state  to  tax  commerce 
among  the  states  and  its  right  after 
the  goods  have  become  mingled  with 
the  general  stock  in  the  state.  A  con- 
sideration of  the  parallel  is  enough 
to  detect  the  fallacy.  A  tax  that 
was  directed  solely  against  goods 
imported  into  the  state,  and  that 
was  determined  by  the  fact  of  im- 
portation, would  be  no  better  after 
the  goods  were  at  rest  in  the  state 
than  before.  It  would  be  as  much 
an  interference  with  commerce  in 
one  case  as  in  the  other.  I.  M,  Dar- 
nell &  Son  Co.  V.  Memphis,  208  U. 
S.  113,  52  L.  ed.  413,  28  Sup.  Ct. 
Rep.  247;  Welton  v.  Missouri,  91  U. 
S.  275,  23  L.  ed,  347.  Conversely,  if 
a  tax  on  the  property  distributed  by 
the  laws  of  a  state,  determined  by 
the  fact  that  distribution  has  been 
accomplished,  is  valid,  a  tax  deter- 
mined by  the  fact  that  distribution 
is  about  to  begin  is  no  greater  in- 
terference and  is  equally  good. 

Knowiton  v.  Moore,  supra,  dealt, 
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it  is  true,  with  a  legacy  tax.  But 
the  tax  waa  met  with  the  same  ob- 
jection; that  it  usurped  or  inter- 
fered with  the  exercise  of  state  pow- 
ers, and  the  answer  to  the  objection 
was  based  upon  general  considera- 
tions, and  treated  the  "power  to 
transmit  or  the  transmission  or  re- 
ceipt of  property  by  death"  as  all 
standing  on  the  same  footing.  178 
U.  S.  57,  59.  After  the  elaborate 
discussion  that  the  subject  received 
in  that  case,  we  think  it  unnecessary 
to  dwell  upon  matters  that  in  princi- 
ple were  disposed  of  there.  The 
same  may  be  said  of  the  argument 
that  the  tax  is  direct,  and  therefore 

-dircet  tM-  want  of 

eitate  tM-        apportionment.  It 

«ppor.lo««.»t.  ^^^^^  ^^^^  ^y^^^ 

the  tax  is  on  the  privilege  of  receiv- 
ing, the  tax  is  indirect  because  it 
may  be  avoided,  whereas  here  the 
tax  is  inevitable,  and  therefore  di- 
rect. But  that  matter  also  is  dis- 
posed of  by  Knowlton  v.  Moore,  not 
by  an  attempt  to  make  some  scien- 
tific distinction,  which  would  be  at 
least  difficult,  but  on  an  interpreta- 
tion of  language  by  its  traditional 
use,— on  the  practical  and  historical 
ground  that  this  kind  of  tax  always 
has  been  regarded  as  the  antithesis 
of  a  direct  tax, — **has  ever  been 
treated  as  a  duty  or  excise,  because 
of  the  particular  occasion  which 
gives  rise  to  its  levy."  178  U.  S. 
81-83.  Upon  this  point  a  page  of 
history  is  wortii  a  volume  of  logic. 

The  inequalities  charged  upon  the 
statute,  if  there  is  an  intestacy,  are 
all  inequalities  in  the  amounts  that 
-«i«,rt»i».tio.  beneficiaries  might 

— Federal  estate    rOCOlVe    lU    CaSe  of 

estates  of  different 
values,  of  different  proportions  be« 


tween  real  and  personal  estate, 
and  of  different  numbers  of  recipi- 
ents; or,  if  there  is  a  will,  affect 
legatees.  As  to  the  inequalities 
in  case  of  a  will,  they  must  be 
taken  to  be  cont^plated  by  the 
testator.  He  knows  the  law  and 
the  consequences  of  the  disposition 
that  he  makes.  As  to  intestate  suc- 
cessors, the  tax  is  not  imposed  upon 
them,  but  precedes  them;  and  the 
fact  that  they  may  receive  less  ot 
different  sums  bcause  of  the  statute 
does  not  concern  the  United  States. 

There  remains  only  the  construc- 
tion of  the  act.  The  argument 
against  its  constitutionality  is  based 
upon  a  premise  that  la  unfavorable 
to  the  contention  of  the  plaintiffs  in 
er.ror  upon  this  point.  For  if  the 
tax  attaches  to  the  estate  before  dis- 
tribution,—if  it  is  a  tax  on  the  right 
to  transmit,  or  on  the  transmission 
at  its  beginning, — obviously  it  at- 
taches to  the  whole  estate,  except  so 
far  as  the  statute  sets  a  limit 
"Charges  against  the  estate,"  as 
pointed  out  by  the  court  below,  are 
only  charges  that  affect  the  estate  as 
a  whole,  and  therefore  do  not  in- 
clude taxes  on  the  right  of  indi- 
vidual beneficiaries.  ,  ^  ^. 
This  reasoning  ex-  .t«te  inbenti 


eludes  not  only  the  EEfe"*^*"**" 
New  York  succes- 
sion tax,  but  those  paid  to  other 
states,  which  can  stand  no  better 
than  that  paid  in  New  York.  What 
amount  New  York  may  take  as  the 
basis  of  taxation,  and  questions  of 
priority  between  the  United  States 
and  the  state,  are  not  open  in  this 
case. 
Decree  affirmed. 


annotahon. 

DedndSoa  of  state  estate  or  succession  tax  before  computing  Federal  Tax. 


The  decision  in  the  reported  case 
New  York  Trust  Co,  v.  Eisner,  ante, 
660),  to  the  effect  that  state  inheri- 
tance and  succession  taxes  on  the 
rights  of  individual  beneficiaries  are 


not  deductible  from  the  value  of  iM% 
gross  estate  of  a  decedent,  when  de- 
termining the  net  value  of  such  ee« 
tate  for  the  purpose  of  the  tax 
imposed  by  the  Federal  Act  of  1916^ 
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apparency  settles  this  question  only 
n  far  as  state  taxes  of  the  character 

indicated  are  involved.  The  state  tax 
involved  in  the  reported  case  was  that 
of  New  York.  The  contrary  decision 
in  Sayre  v.  Brewster  (1920)  268  Fed. 
553,— that  the  New  York  tax  is  de- 
daetible, — is,  of  course,  overruled  by 
the  decision  in  the  reported  case,  but 
seemingly  state  inheritance  taxes 
which  are  estate  and  not  legacy  taxes 
are  deductible.  The  circuit  court  of 
appeals  in  Lederer  v.  Northern  Trust 
Go.  (1920)  —CCA.  — ,  262  Fed. 


62,  so  held  with  reference  to  the  Penn- 
sylvania tax,  and  petition  for  writ  of 
certiorari  to  this  decision  was  denied 
by  the  Supreme  Court  in  (1920)  253 
U.  S.  487,  64  L.  ed.  1026,  40  Sup.  Ct. 
Rep.  483. 

See  argument  in  Re  Gheens,  post, 
685. 

The  question  whether  the  Federal 
tax  should  be  deducted  before  com- 
puting the  state  tax  is  discussed  in 
the  note  in  7  AX.R.»  at  page  714,  sup- 
plemented by  the  note  to  Re  Millbb, 
post,  702.  W.  A.  E. 


RE  ESTATE  OF  ROBERT  D.  INMAN,  Deceased. 
JOHN  POULSEN  et  al.,  Exrs.,  etc.,  of  Robert  D.  luman,  Deceased*  Appts., 

V. 

0.  P.  HOFF,  State  Treasurer,  Respt 

Oregon  Supreme  Court  (In  Bono^— Ju^  19,  1991* 
(—  Or.  — ,  199  Fac.  616.) 

Tax  —  deduction  of  Federal  tax. 

1.  The  Federal  estate  tax,  being  a  tax  on  the  right  to  transmit  the 
estate^  is  to  be  deducted  before  assessing  a  tax  under  a  state  statute  upcm 
the  right  to  receive  the  estate  transmitted,  which  bases  the  amount  of 
tax  upon  the  value  of  the  property  received. 

{See  note  on  this  question  beginning  on  page  702.] 

i>e8cent  —  right  to  receive  property.       a  direct  tex  upon  property  nor  a 

2.  There  is  no  natural  right  to    capitation  tax. 
receive  property  by  will  or  inheritance.       [See  26  R.  C.  h.  196.] 

[See  9  R.  C  U  13,  14.}  ^  on  estate  —  character  —  effect  of 

of  Btete.  "n'^fngT  death  duty  a  lien  on 

3.  The  state  may  impose  a  tax  upon  the  estate,  and  requiring  the  executor 
the  right  to  receive  property  by  devise  to  pay  it,  do  not  make  It  a  direct  tax 
or  inheritance  and  discriminate  be-  on  property. 

tween  persons  bearing  different  rela-       [See  26  R.  C.  L.  197.] 

tions  to  the  property  owner.  ^excise  or  impost 

[See  26  B.  C  L.  198,  200.]  6.  Death  duties  are  excises  or  im- 

ii<>a*h  P°^^  "P0°          ""i^ht  to  transmit 

^  character  of  death  duty.  property  at  death,  or  upon  the  right  to 

4.  A  death  duty,  whether  an  estate  succeed  to  it  from  the  dead, 
duty  or  an  inheritance  tax,  is  neither  [See  26  R.  C  L.  196.] 


Appeai*  by  petitioners  from  a  decree  of  the  Circuit  Court  for  Multnomah 
County  (Tazwell,  J.)  refusing  to  deduct  the  Federal  estate  tax  in  a  pro- 
ceeding to  determine  the  amount  of  an  inheritance  tax  to  be  paid  to  the 
Itate.  Modified, 
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Statement  by  Harris,  J. : 
Robert  D.  Inman  died  testate  on 
April  27,  1920.  The  will  was  ad- 
mitted to  probate,  and  Johan  Poul- 
sen,  George  W.  Thatcher,  and  H.  B. 
Van  Duzer  were  appointed  execu- 
tors. 

Under  date  of  December  16, 1920, 
the  executors  filed  a  petition  asking 
the  court  to  determine  the  amount 
of  the  inheritance  tax  to  be  paid  to 
the  state  of  Oregon.  The  petition 
showed  that  the  estate  was  valued 
at  $744,204.16,  and  that  the  in- 
debtedness of  the  estate,  including 
an  allowance  made  to  the  widow, 
sickness  and  funeral  charges,  and 
other  claims  filed  against  the  estate, 
court  costs,  fees  of  attorneys,  and 
fees  of  executors,  aggregated  $82,- 
324.05.  The  petition  also  showed 
that  the  Federal  estate  tax 
amounted  to  $25,067.36. 

Among  the  devisees  and  legatees 
named  in  the  will  were  Clara  A.  In- 
man, the  widow;  Minnie  Myrtle  In- 
man, a  daughter;  Ivy  Frances 
Inman,  a  daughter;  and  George  W. 
Thatcher.  The  court  fixed  "the 
value  of  the  inheritance"  of  the 
widow  at  $346,890.55 ;  of  each 
daughter  at  $157,945.27;  and  of 
George  W.  Thatcher  at  $4,000.  The 
court  "ordered  that  the  inheritance 
tax  of  Clara  A.  Inman,  widow,  is 
hereby  fixed  at  the  sum  of  $9,819.- 
58;"  of  each  daughter  at  ^3,263.36; 
and  of  George  W.  Thatcher  at  $250. 

In  their  petition  the  executors 
asked  that  the  Federal  estate  tax, 
amounting  to  $26,067.36,  be  deduct- 
ed, together  with  debts  of  the  dece- 
dent, funeral  charges,  and  the  like, 
from  the  gross  value  of  the  estate, 
before  calculating  the  amount  of  the 
state  inheritance  tax.  The  court  re- 
fused to  deduct  the  Federal  estate 
tax  before  computing  the  state  in- 
heritance tax,  and  the  executors 
appealed. 

Messrs.  Cake  &  Cak^  for  appel- 
lants : 

An  attempt  to  create  an  estate  tax, 
as  distinguished  from  a  tax  on  gifts, 
legacies,  and  inheritances,  is  foreign 
to  the  subject  expressed  in  f^e  title 
of  chapter  S92,  Laws  1919. 

Heuel  V.  Wallowa  County,  76  Or. 
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354,  149  Pac.  77;  Tumidge  v.  Thomp- 
son, 89  Or.  637,  175  Pac.  281 ;  Bemon 
V.  Olcott,  95  Or.  249,  187  Pac.  843; 
Clayton  v.  Enterprise  Electric  Co.  82 
Or.  149,  161  Pac.  411;  Re  Willow 
Greek,  74  Or.  692,  144  Pac.  605,  146 
Pac.  476. 

The  so-called  Federal  Inheritance 
Tax  Statute  is  in  reality  an  estate  Uz 
statute,  and  the  amount  of  taxes  paid 
to  the  state  is  not  deductible. 

Re  Hamlin,  226  N.  Y.  407,  7  AXJl. 
701,  124  N.  E.  4;  Lederer  v.  Northern 
Trust  Co.  —  C.  C.  A.  — ,  262  Fed.  52; 
New  York  Trust  Co.  v.  Eisner,  263 
Fed.  620;  Plunket  v.  Old  Colony  Trust 
Co.  233  Mass.  471,  7  AJ<.R.  696,  124 
N.  E.  265. 

In  computing  the  amount  of  tax  to 
be  paid  under  the  state  inheritance 
tax  laws,  claims  and  charges  against 
estates,  expenses  of  administration, 
and  the  amount  paid  to  the  Federal 
government  for  the  Federal  estate  tax 
should  be  deducted. 

Hooper  v.  Shaw,  176  Mass.  190,  57 
N.  E.  361;  Re  Knight,  261  Pa.  537, 104 
Atl.  765;  State  ex  rel.  Smith  v.  Probate 
Ct.  139  Minn.  210,  166  N.  W.  125; 
Corbin  v.  State,  107  Wash.  424,  7 
A.L.R.  685,  181  Pac  910;  Kochers- 
perger  v.  Drake,  167  111.  122,  41  LJtA. 
446,  47  N.  E.  321;  National  Safe 
Deposit  Co.  V.  Stead,  250  HI.  584,  95 
N.  E.  973,  Ann.  Cas.  1912B,  430;  Merri- 
iield's  Estate  v.  People,  212  III.  40a 
72  N.  E.  446;  People  v.  Pasfield,  284 
HI.  450.  120  N.  E.  286;  People  v. 
Northern  Trust  Co.  7  A.L.R.  709,  and 
note,  289  111.  475,  124  N.  E.  662;  Re 
Macky,  46  Colo.  79,  23  L.R.A.(N5.) 
1207,  102  Pac.  1076;  People  v.  Bemis, 
68  Colo.  48,  189  Pac.  32;  Re  Roeblinc, 
89  N.  J.  Eq.  163,  104  Atl.  296. 

Messrs.  L  H.  Van  Winkle^  Attorney 
General,  Walter  H.  Evans,  and  JameB 
W.  Crawford,  for  respondent: 

The  statutes  which  are  construed  as 
assessing  the  inheritance  or  succes- 
sion tax  upon  the  right  of  succcission, 
which  class  includes  the  Oregon  stat- 
ute, do  not  authorize  deduction. 

Re  Weeks,  169  Wis.  816,  172  N.  W. 
733. 

Inheritance  taxes  and  all  taxes  of 
a  similar  nature  are  taxes  upon  the 
right  of  succession,  and  not  direct 
taxes  upon  the  property  pasaiog  hf 
will  or  statutes  of  inheritance. 

State  V.  Handlin,  100  Ark.  175,  1S9 
S.  W.  1112;  Perale  v.  Palmer,  25  Colo. 
App.  460,  139  Pac.  566;  McDaniel  t. 
Byrkett,  120  Ark.  295,  179  S,  W.  491; 
Rodman  v.  Com.  180  Ky.  88,  8S  LJLA. 
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(N^.)  692,  lis  S.  W.  61 ;  Re  McKen- 
nan,  25  S.  D,  369,  33  L.R.A.(N.S.)  606, 
126  N.  W.  611;  State  ex  rel.  Ise  v. 
Gline,  91  Kan.  416.  50  L.R.A.(N.S.) 
991, 137  Pac.  932;  Re  Gihon,  169  N.  Y. 
443,  62  N.  E.  661 ;  Re  Clark,  —  Or.  — , 
195  Pac  870. 

GoDgress  may  impose  an  excise  tax, 
SDch  aa  the  Federal  estate  tax,  and  the 
state  may  impose  a  like  local  tax,  but 
Con^ss  cannot  abridge  the  power  of 
the  state  to  tax  a  privilege  the  state 
confers  by  act  of  its  legislature.  Such 
a  construction  will  not  be  given  unless 
the  proper  construction  of  the  local 
act  imperatively  demands  it. 

Re  Sherman,  222  N.  Y.  540, 118  N.  B. 
1078;  Re  Plummer,  SO  Misc.  19,  62 
N.  Y.  Supp.  1024;  26  R.  C.  L.  §  169,  p. 
199;  Blakemore  &  B.  Inheritance  Tax 
Uw,  §  29. 

Ha<Tis,  J.,  delivered  the  opinion 

of  the  court: 

The  executors   are  contending 
that  the  Federal  estate  tax  exacted 
under  the  Act  of  Congress  of  Sep- 
tember 8, 1916,  chap.  463,  title  2,  § 
201  (39  Stat  at  L.  756,  777,  Comp. 
Stat,  §  6336ib  Fed.  Stat.  Anno. 
Supp.  1918,  p.  305) ,  and  amendatory 
acts,  must  be  deducted  from  the 
gross  value  of  the  estate  before  the 
state  inheritance  tax  can  be  cal- 
culated. The  state  treasurer  is  con- 
tending that  the  Federal  estate  tax 
should  not  be  deducted.  If  the  posi- 
tion taken  by  the  state  treasurer 
is  to  be  approved,  then  the  order  of 
the  court  fixing  the  state  inherit- 
ance tax  is  correct,  and  should  be 
affirmed;  but  if  the  view  of  the 
executors  is  the  correct  one,  then 
the  order  of  the  court  should  be 
modified.  If  the  Federal  estate  tax 
should  have  been  d^ucted  before 
calculating  the  state  inheritance 
tax,  then  there  was  an  overcharge 
of  $626.31   against   the  widow's 
share,  and  an  overcharge  of  $187.89 
against  each  of  the  shares  of  the 
two  daughters. 

A  correct  solution  of  the  problem 
presented  requires  an  examination 
of  the  act  of  Congress  providing  for 
what  is  commonly  known  as  the 
Federal  estate  tax,  and  also  an 
analysis  of  the  act  of  our  state 
legislature  providing  for  inheritance 
taxes.   At  the  very  outset  we  may 
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premise  that  the  nature  and  inci- 
dence of  the  respective  taxes  are 
the  factors  which  will  control  the 
final  decision.  We  must  then  as- 
certain the  nature  of  these  taxes, 
and  discover  the  incidence  of  each 
tax,  before  we  can  determine  wheth- 
er tihe  state  tax  should  be  calculated 
after  first  deducting  the  Federal  tax. 
Since  sometimes,  as  said  by  Mr. 
Justice  Holmes  in  New  York  Trust 
Co.  V.  Eisner,  —  U.  S.  — ,  65  L.  ed. 
—  ante,  660,  41  Sup.  Ct.  Rep.  506, 
"a  page  of  history  is  worth  a  volume 
of  logic,"  it  will  be  of  material  aid 
in  arriving  at  a  correct  understand- 
ing of  the  act  of  Congress  and  of  our 
state  statute  if,  instead  of  at  once 
entering  into  an  inquiry  concerning 
the  nature  and  incidence  of  the  two 
taxes  claiming  our  special  attention, 
we  first  make  a  brief  statement  of 
the  history  of  legislation  providing 
for  different  forms  of  death  duties. 

Inheritance  taxes  are  of  ancient 
origin.  It  is  said  that  this  form  of 
imposts  was  adopted  in  Egypt  in  the 
seventh  century  before  Christ,  and 
that  in  the  year  6  A.  d.,  iAie  Romans 
copied  the  idea  from  the  Egyptians. 
TVaces  of  this  method  of  taxation 
may  be  found  in  the  history  of  the 
Middle  Ages ;  and  practically  all  the 
nations  of  Europe  have  adopted 
some  system  of  inheritance  taxa- 
tion. Since  1797  the  Federal  gov- 
ernment of  the  United  States  has  at 
different  periods  enforced  legisla- 
tion providing  for  some  form  of  in- 
heritance taxation.  In  most  of  the 
states  of  the  American  Union  in- 
heritance taxes  are  now  collected. 
Blakemore  &  B.  Inheritance  Taxes, 
§§  15  and  18;  Boss,  Inheritance 
Taxn.  §  9 ;  Gleason  &  0.  Inheritance 
Taxn.  2d  ed.  §  3 ;  Re  McKennan,  25 
S.  D.  369,  33  L.R.A.(N.S.)  606,  612, 
126  N.  W.  611 ;  id,,  27  S.  D.  136,  33 
L.R.A.(N.S.)  620,  130  N.  W.  33, 
Ann.  Cas.  1913D,  745 ;  State  ex  reL 
Ise  v,  Cline,  91  Kan.  416,  50  L.R.A. 
(N.S.)  991,  994,  137  Pac.  932. 

One  form  of  death  duties  was  in- 
troduced into  Great  Britain  in  1694; 
and  subsequently,  from  time  to 
time,  additional  acts  were  adopted, 
enlarging  not  only  the  species  of 
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death  duties  imposed^  bat  also  the 
area  of  their  operation;  and  since 
the  distinctions  between  these  acts 
were  well  known  and  invariably  ob- 
served in  Great  Britain,  a  brief  his- 
tory of  the  different  acts  adopted  in 
that  country,  beginning  with  1694 
and  ending  with  1894,  and  also  a 
brief  history  of  legislation  enacted 
in  this  country  by  the  Congress  of 
the  United  States,  will  be  pertinent, 
for  it  may  be  that  a  page  of  this 
history  will  be  "worth  a  volume  of 
logic."  A  complete  account  of  the 
acts  adopted  in  Great  Britain  ap- 
I>ears  in  Hanson's  Death  Duties,  6th 
ed.;  and  a  concise  analysis  of  the 
death  duties  imposed  in  Great  Brit- 
ain, as  well  as  a  thorough  exposition 
of  the  statutes  adopted  by  our  na- 
tional government,  may  be  found  in 
Knowlton  v.  Moore,  178  U.  S.  41,  44 
L.  ed.  969,  20  Sup.  Ct.  Rep.  747.  See 
also  State  v.  Alston,  94  Tenn.  674, 
28  L.R.A.  178,  30  S.  W.  750;  26  R. 
C.  L.  195. 

A  probate  duty  was  established  in 
England  in  1694.  This  probate  duty 
was  a  fixed  tax,  which  was  depend- 
ent on  the  amount  of  the  personal 
estate  within  the  jurisdiction  of  the 
probate  court,  and  was  payable  on 
the  grant  of  letters  of  probate  by 
means  of  stamp  duties ;  and  this  duty 
was  treated  as  an  expense  of  ad- 
ministration. In  1780  a  duty  known 
as  a  legacy  tax  was  imposed;  and 
this  duty  was  collected  by  affixing 
a  stamp  to  the  receipt  given  as  evi- 
dence of  the  payment  of  a  legacy  or 
share  in  the  personal  property  of  the 
deceased  person.  The  legacy  tax 
was  not  deducted  as  an  expense  of 
administration,  but  it  was  charged 
and  collected  upon  the  passing  of 
the  individual  legacies  and  interests 
upon  which  it  was  imposed.  In  1853 
an  act  was  passed  providing  for 
what  is  known  as  the  succession 
duty.  This  law  was  a  supplement  to 
the  legacy  tax,  for  the  reason  that 
the  succession  duty  was  imposed  up- 
on land  passing  by  reason  of  death, 
and  also  upon  interests  in  personal 
property  not  touched  by  the  legacy 
tax.  This  tax,  known  as  the  succes- 
sion duty,  was  on  the  one  hand  un- 
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like  the  probate  duty,  in  that  the 
latter  was  and  the  former  was  not 
treated  as  an  expense  of  administra- 
tion; but  the  succession  duty  was 
like  the  legacy  tax,  in  that  both  were 
charged  upon  and  collected  out  of 
the  particular  interests  subjected  to 
the  tax.  In  1894  an  act  known  as 
the  Finance  Act  was  adopted.  Sec- 
tion 1  of  the  Finance  Act  provides 
that :  "In  the  case  of  every  person 
dying  .  .  .  there  shall  ...  be 
levied  and  paid,  upon  the  principle 
value  .  .  ,  of  all  property  .  .  . 
which  passes  on  the  death  of  such 
person  a  duty,  called  'estate  duty,' 
at  the  graduated  rates  hereinafter 
mentioned."  Hanson  Death  Duties, 
6th  ed.  76. 

The  estate  duty  inrovided  for  by 
theJPinance  Act  superseded  the  pro- 
bate duty.    The  estate  duty  is 
imposed  upon  the  estate,  and  is  pay- 
able by  the  executor  as  an  adminis- 
tration expense.    Re  Roebling,  89 
N.  J.  Eq.  163,  166,  104  Atl.  295; 
Knowlton  v.  Moore,  178  U.  S.  41, 49, 
44  L.  ed.  969,  973,  20  Sup.  Ct  Rep. 
747 ;  Hanson,  Death  Duties,  6th  ed. 
p.  138.    Although  the  estate  duty 
covers  real  and  personal  property, 
and  therefore  the  area  of  its  opera- 
tion is  broader  than  that  of  the  old 
probate  duty,  the  two  duties  are 
alike  in  nature  and  essential  charac- 
teristics. And  although  the  succes- 
sion duty  covers  real  and  personal 
property,  and  therefore  the  field  of 
its  operation  is  broader  than  that 
of  the  legacy  duty,  these  two  duties 
are  alike  in  their  nature  and  essen- 
tial characteristics.  Hanson,  Death 
Duties,  6th  ed.  2.  Referring  to  the 
difference  between  estate  and  suc- 
cession duties,  it  is  said  in  Hanson, 
Death  Duties,  6th  ed.  p.  76:  "^uc- 
cession  duty  looks  forward  to  the 
interest  to  which  the  successors 
succeeds ;  estate  duty  looks  back  to 
the  property  enjoyed  immediately 
prior  to  the  death.  In  the  one  case 
the  'succession'  which  accrues  on  a 
death  is  taxed ;  in  the  oth^,  the  in- 
terest which  tjie  death  determines 
or  disturbs." 

The  probate  duty  was,  and  the  es- 
tate duty  is,  the  price  exacted  for 
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obtamiiisr  probate.  Probate  duty 
was,  and  estate  duty  is,  the  toll 
which  the  state  exac^  where  prop- 
erty left  by  a  decedent,  considered 
as  a  unit,  departs  from  the  dead  on 
its  way  to  the  living ;  and  this  toll 
is  collected  without  regard  to  the 
destination  towards  which  the  prop- 
er^ is  to  be  moved.  Hanson,  Death 
Duties,  6th  ed.  2;  Dobson,  Death 
Duties,  57. 

It  will  be  found  that,  besrinning 
with  the  Act  of  1797  (1  Stat,  at  L. 
627,  chap.  11)  and  ending  with  the 
Act  of  1916.  and  amendatory  stat- 
utes, the  legislation  enacted  by  the 
Congress  of  the  United  States  recog- 
nized and  preserved  the  distinctions 
found  in  the  English  acts.  In  1797 
Congress  imposed  a  legacy  tax 
which,  like  the  English  Legacy  Act 
of  1780,  was  collected  by  stamp 
duties  laid  on  receipts  given  as  evi- 
dence of  the  payment  of  legacies 
and  distributive  shares  of  personal 
property;  and  this  tax,  like  the 
English  legacy  duty,  was  charged 
upon  the  legacies,  and  not  upon  the 
residue  of  the  personalty.  In  1862 
an  act  was  passed  (12  Stat  at  L.  485, 
chap.  119)  which,  when  considered 
in  connection  with  an  act  adopted  in 
1864  (13  Stat,  at  L.  285,  chap.  173), 
had  the  effect  of  putting  in  force  in 
this  country  the  system  of  death 
duties  prevailing  in  England,  with 
the  result  that  in  the  United  States 
there  were,  in  1864,  "a  probate  duty 
charged  upon  the  whole  estate,  a 
legacy  duty  charged  upon  each  lega^ 
cy  or  distributive  share  of  personal- 
ty, and  a  succession  duty  charged 
against  each  interest  in  r«al  prop- 
erty," Knowlton  v.  Moore,  178  U. 
S.  41.  51,  44  L.  ed.  969,  974,  20  Sup. 
Ct.  Rep.  747,  752. 

In  1898  Congress  enacted  a  stat- 
ute commonly  known  as  the  War 
Revenue  Act  (30  Stat,  at  L.  448, 
chap.  448,  Comp.  Stat.  §  6144.  4  Fed. 
Stat.  Anno.  2d  ed.  p.  135).  This 
act  was  the  subject-matter  of  the 
opinion  rendered  in  Knowlton  v. 
Moore,  178  U.  S.  41,  44  L.  ed.  969. 
20  Sup.  Ct.  Rep.  747.  The  tax  im- 
posed by  this  statute  was  in  its  na- 
tare  like  the  English  legacy  tax,  and 
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the  incidence  of  one  was  the  same  as 
the  other. 

Confusion  of  ideas  may  be 
avoided  if  some  of  the  nomenclature 
to  be  employed  here  is  limited  and 
defined.  The  generic  term  "death" 
most  aptly  describes  all  duties  oc- 
casioned by  death;  and  hence  the 
words  "death  duties'*  embrace  not 
only  probate  and  estate  duties,  but 
also  legacy  and  succession  duties. 
Although  the  word  "inheritance" 
has  been  sometimes  so  employed  as 
to  include  taxes  of  the  nature  of 
estate  duties,  as  well  as  those  of  the 
nature  of  legacy  and  succession  du- 
ties, it  seems  to  the  writer  that  a 
proper  regard  for  the  etymology  of 
the  term  is  sufficient  to  restrain  us 
from  extending  its  meaning  beyond 
the  legacy  and  succession  duties; 
and,  moreover,  it  will  tend  to  avoid 
confusion  of  thought  if  we  do  not 
extend  the  meaning  of  the  words 
"inheritance  taxes"  beyond  legacy 
and  succession  duties,  for  even  then 
the  term  "inheritance"  is  enlarged 
beyond  its  etymological  meaning. 
It  is  particularly  appropriate,  how- 
ever, that  the  words  'inheritance 
taxes"  shall  be  used  to  include  lega- 
cy and  succession  duties,  for  by  so 
doing  we  employ  the  words  in  the 
sense  in  which  they  are  used  in  our 
state  statute.  Death  duties  may,  for 
the  purposes  of  this  discussion,  be 
divided  into  two  principal  classes. 
The  first  principal  class  includes  (a) 
probate  and  (b)  estate  duties;  for 
these  two  duties  are  treated  as  ex- 
penses of  administration,  and  they 
are  alike  as  to  nature  and  incidence, 
although  the  ranjre  of  one  is  broad- 
er than  that  of  the  other.  The  sec- 
ond principal  class  embraces  inherit- 
ance taxes ;  and  this  class  is  in  turn 
divided  into  (a)  legacy  and  (b)  suc- 
cession duties;  but  it  must  be  re- 
membered that  these  two  species  of 
inheritance  taxes  are  alike  as  to 
their  nature  and  incidence,  although 
one  covers  a  broader  range  than 
does  the  other;  and  it  must  also  be 
remembered  that  neither  one  of 
these  two  species  of  inheritance 
taxes  has  ever  been  treated  as  an 
expense  of  administration. 
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Most  of  the  death  duty  statutes 
enacted  by  the  states  of  the  Union 
have  been  confined  to  those  species 
of  death  duties  which  we  have 
termed  "inheritance  taxes;"  but,  as 
previously  explained,  our  national 
legislation  enacted  during  the  period 
beginning  with  1797  and  ending 
with  1864  covered  practically  the 
whole  field  of  death  duties ;  because 
during  that  period  the  Congress  pro- 
vided for  (1)  an  estate  duty  and  (2) 
inheritance  taxes,  including  (a)  a 
legacy  duty  and  (b)  a  succession 
duty. 

The  Federal  Statute  of  1916  pro- 
vided for  an  estate  duty,  as  distin- 
guished from  an  inheritance  tax. 
The  record  made  of  the  proceedings 
in  the  national  House  of  Represen- 
tatives and  in  the  Senate  demon- 
strates with  mathematical  certainty 
that  the  framers  of  the  statute  in- 
tended to  enact  a  law  imposing  a 
pure  estate  duty.  Re  Hamlin,  226 
N.  Y.  407,  7  A.L.R.  701,  124  N.  E. 
4;  Plunkett  v.  Old  Colony  Trust  Co. 
233  Mass.  471,  7  AX.R.  696. 124  N. 
E.  265.  Title  2  of  the  Federal  Act 
of  1916  is  headed,  "Estate  Tax," 
and  in  the  2d  section,  under  title  2, 
being  §  201  of  the  act,  it  is  provided 
"that  a  tax  .  .  .  equal  to  the  fol- 
lowing percentages  of  the  value  of 
the  net  estate,  to  be  determined  as 
provided  in  section  two  hundred  and 
three,  is  hereby  imposed  upon  the 
transfer  of  the  net  estate  of  every 
decedent  dying  after  the  passage  of 
this  act.  .  .  39  Stat,  at  L. 
756,  chap.  463,  Comp.  Stat.  §  6336a, 
Fed.  Stat.  Anno.  Supp.  1918,  p.  312, 
entitled  "An  Act  to  Increase  tht 
Revenue,  and  for  Other  Purposes," 
as  amended  by  Act  March  3,  1917, 
chap.  159,  39  Stat,  at  L.  1000,  and 
Act  Oct.  3,  1917,  chap.  63,  40  Stat, 
at  L.  300,  Comp.  Stat.  §  6336aa,  Fed. 
Stat.  Anno.  Supp.  1918,  p.  336. 

The  Federal  Act  of  1919  in  no 
wise  changes  the  nature  or  incidence 
of  the  tax;  for  this  act,  like  the 
Act  of  1916,  calls  the  tax  an  "es- 
tate tax"  (see  title  4),  and  imposes 
"upon  the  transfer  of  the  net  estate 
of  every  decedent"  a  tax  "equal  to 
the  sum  of  the  following  percent- 
ages of  the  value  of  the  net  estate." 
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Section  401,  chap.  18,  40  Stat,  at  L. 
1057,  1096,  Comp.  Stat.  §  6336}b. 
It  will  be  observed  that  the  Federal 
statutes,  including  the  original  Act 
of  1916  and  the  latest  act  adopted 
in  1919,  in  express  terms,  declare 
that  the  tax  is  imposed  "upon  tihe 
transfer  of  the  net  estate  of  everr 
decedent."  The  only  question  to  be 
asked  and  answered  for  the  deter- 
mination of  the  amount  of  the  Fed- 
eral tax  is:  How  much  is  the  net 
estate  of  the  decedent?  The  ques- 
tion to  be  answered  is  not:  How 
much  is  the  value  of  the  beneficial 
interest  which  is  to  go  to  a  given 
heir,  distributee,  devisee,  or  lega- 
tee? No  inquiry  need  be  made  as 
to  how  much  of  the  estate  is  to  be 
received  by  a  given  successor. 

Every  estate  within  the  embrace 
of  the  Federal  statute  must  pass 
through  the  Federal  governments 
tollgate  before  it  can  be  divided,  and 
the  several  portions  into  which  it  is 
divided  sent  onward  to  their  respec- 
tive   destinations.  Figuratively 
speaking,  this  toUgate  is  erected 
and  maintained  at  the  place  where 
the  net  estate  of  the  decedent  is  as- 
sembled preparatory  to  its  division 
and  distribution ;  but,  before  the  net 
estate  can  be  divided  and  pass 
through  the  toUgate,  a  toll  must  be 
paid  to  the  national  government 
This  toll  is  fixed  and  collected  upon 
the  assembled  net  estate  considered 
as  a  unit,  without  regard  to  the  dif- 
ferent portions  into  which  it  is  to  be 
divided,  and  without  regard  to  the 
different  roads  over  which  the  sev- 
eral portions  are  to  go  after  passing 
through  the  tollgate,  and  without 
regard  to  the  destination  of  the  dif- 
ferent portions. 

When  the  Federal  Act  of  1916, 
and  its  amendatory  acts,  and  the 
Act  of  1919,  are  examined  in  the 
light  of  their  history,  and  are 
viewed  in  the  light  of  the  distinc- 
tions which  have  been  so  long  ob- 
served between  estate  taxes  on  tiie 
one  hand  and  inheritance  taxes  on 
the  other  hand,  it  is  manifest  that 
the  Federal  tax  is  a  pure  estate  tax, 
and  that  it  has  none  of  the  charac- 
teristics of  an  inheritance  tax.  New 
York  Trust  Co.  v.  Eisner,  —  U.  S. 
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— ,  65  L.  ed.  — >  ante,  660,  41  Sup. 
a  Rep.  506 ;  Plunkett  v.  Old  Colony 
Trust  Co.  supra ;  Re  Hamlin,  supra ; 
Be  Roebling,  89  N.  J.  Eq.  163,  104 
Atl.  295 ;  Lederer  v.  Northern  Trust 
Co.  —  C.  C.  A.  — ,  262  Fed.  62 ;  New 
York  Trust  Co.  v.  Eisner  (D.  0.) 
263  Fed.  620. 

We  now  direct  attention  to  our 
state  Inheritance  Tax  Statute, 
which  provides  in  §  1191,  Or.  Laws, 
that  "all  property  within  the  juris- 
diction of  the  state,  and  any  interest 
therein,  .  .  .  which  shsdl  pass  or 
vest  by  dower,  curtesy,  will,  or  by 
statutes  or  [of]  inheritance,  .  .  . 
or  by  deed,  grant,  bargain,  sale  or 
gift,  or  as  an  advancement  or  divi- 
sion of  his  or  her  estate  made  in 
contemplation  of  the  death  .  .  . 
to  any  person  or  persons,  .  .  . 
shall  be  and  is  subject  to  a  tax  at 
the  rate  hereinafter  specified  in  § 
1192,  to  be  paid  to  the  treasurer  of 
the  state  for  the  use  of  the  state. 

The  title  of  the  original  statute 
enacted  in  1903  explained  the  Object 
of  the  enactment  by  declaring  that 
it  was  "An  Act  to  Tax  Gifts,  Lega- 
cies, and  Inheritances,  and  to  Pro- 
vide for  the  Collection  of  the  Same" 
(Gen.  Laws  1903,  p.  49),  and,  as 
pointed  out  by  Mr.  Justice  Benson 
in  Ke  Clark,  —  Or.  — ,  195  Pac.  370, 
the  original  object  was  never  de- 
parted from,  but  was  preserved  in 
all  the  amendatory  legislation.  It 
win  be  observed  that  §  1191,  Or. 
Laws,  touches  only  property  "which 
shall  pass  or  vest."    Our  statute 
looks  not  to  the  estate  or  interest 
which  was  ended  by  death,  but  to 
the  estate  or  interest  which  was 
newly  created  by  death.  Plainly,  as 
ruled  in  Re  Clark,  supra,  our  statute 
provides  for  an  inheritance  tax,  and 
not  for  an  estate  tax. 

The  doctrine  accepted  in  this  ju- 
risdiction, and  in  nearly  all  the  other 
jurisdictions,  is  that  the  right  to 
dispose  of  property  by  will  and  the 
right  to  receive  property  by  will  or 
inheritance  are  not 
E^*S^5S5:  natittal  rights,  but 
are  the  creatures  of 
the  law.   McDermid  v.  Bourhill,  — 
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Or.  — ,  —  A,L.R.  — ,  199  Pac.  610; 
Re  Macky,  46  Colo.  79,  23  L.R.A. 
(N.S.)  1207, 102  Pac.  1075;  Magoun 
V.  Illinois  Trust  &  Sav,  Bank,  170  U. 
S.  283,  42  L.  ed.  1037,  18  Sup.  Ct. 
Rep.  594 ;  Maxwell  v.  Bugbee,  250  U. 
S.  525,  536,  63  L.  ed.  1124, 1129,  40 
Sup.  Ct.  Rep.  2 ;  State  v.  Alston,  94 
Tenn.  674,  28  L.R.A.  178,  30  S.  W. 
750.  In  this  and  in  other  jurisdic- 
tions, therefore,  where  it  is  held 
that  the  right  to  transmit  property 
at  death  and  the  right  of  the  living 
to  receive  property  upon  the  death 
of  another  are  creatures  of  the  law, 
it  is  perfectly  logical  also  to  hold 
that  the  power  which  creates  the 
right  to  transmit  and  the  right  to 
receive  can  tax  such  created  rights, 
and  in  fixing  the 
amount  of  such  tax  iS^^t^SrJtSir 
can  discriminate  be- 
tween relatives,  distinguish  between 
strangers  and  relatives,  and  grant 
exemptions.  Magoun  v.  Illinois 
Trust  &  Sav.  Bank,  170  U.  S.  283,  42 
L.  ed.  1037,  18  Sup.  Ct.  Rep.  594; 
Knowlton  v.  Moore,  178  U.  S.  41,  44 
L.  ed.  969,  20  Sup.  Ct.  Rep.  747; 
State  ex  rel.  Ise  v.  Cline,  91  Kan. 
416,  50  L.R.A.(N.S.)  991,  137  Pac. 
932;  State  v.  Handlin,  100  Ark.  175, 
139  S.  W.  1112;  People  v.  Palmer, 
25  Colo.  App.  450, 139  Pac.  554 ;  Mc- 
Daniel  v.  Byrkett,  120  Ark.  295, 179 
S.  W.  491 ;  Booth  v.  Com.  130  Ky.  88, 
33  L.R.A.(N.S.)  592,  113  S.  W.  61; 
Re  Corbin,  107  Wash.  424,  7 
A.L.R.  685,  181  Pac.  910;  Kocher- 
sperger  v.  Drake,  167  111.  122,  41 
L.R.A.  446,  47  N.  E.  321 ;  Re  Roeb- 
ling,  89  N.  J.  Eq.  163,  104  Atl.  295; 
Re  Macky,  46  Colo.  79,  23  L.R.A. 
(N.S.)  1207,  102  Pac.  1075;  Re  Mil- 
ler, —  Cal.  — ,  post,  694,  195  Pac. 
413;  Blakemore  &  B.  Inheritance 
Taxes,  p.  7;  Gleason  &  O.  Inher- 
itance Taxn.  2  ed.  p.  7.  However, 
even  in  the  few  jurisdictions  where 
it  is  held  that  the  right  to  take  prop- 
erty by  will  or  inheritance  is  a  nat- 
ural right  which  cannot  be  taken 
away  by  the  legislature,  it  is  ruled 
that  an  inheritance  tax  may  be  law- 
fully imposed  under  the  power  to 
msMe  reasonable  regulations  for  the 
devolution  of  property  upon  the 
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death  of  the  owner.  State  ex  rel.  Ise 
V.  Cline,  91  Kan.  416,  50  L.R.A. 
(N.S.)  991, 137  Pac.  932. 

A  death  duty,  whether  it  be  an 
estate  duty  or  whether  it  be  an  in- 
heritance tax,  is 
S^^iV'SotT  neither  a  direct  tax 
upon  property  nor  a 
capitation  tax.  Scholey  v.  Rew,  23 
Wall.  331,  23  L.  ed.  99 ;  Magoun  v. 
Illinois  Trust  &  Sav.  Bank,  170  U.  S. 
283,  42  L.  ed.  1037,  18  Sup.  Ct.  Rep. 
594;  Knowlton  v.  Moore,  178  U.  3. 
41,  44  L.  ed.  969,  20  Sup.  Ct  Rep. 
747 :  New  York  Trust  Co.  v.  Eisner, 
—  U.  S.  — ,  65  L.  ed.  — ,  ante,  660, 
41  Sup.  Ct.  Rep.  506.  Nor  is  such 
a  tax  necessarily  made  a  direct  tax 
on  property  merely  because  the  stat- 
ute provides  for  a  lien  upon  property 
-on  «.t«te-  *nd  requires  pay- 
ehuKvt.pi^fl«et  ment  by  the  execu- 
.f ii.-  administra- 
tor, as  such  provisions  are  nothing 
more  than  appropriate  reflations 
to  secure  the  collection  of  the  tax. 
Scholey  v.  Rew,  supra.  Although  in 
our  ■State  statute,  as  in  many  in- 
heritance tax  statutes,  language 
may  be  found  referring  to  "the 
rate  of  tax  on  all  estates,"  and 
"taxes  levied  on  such  estate,"  and 
the  like,  this  language  does  not  of 
itself  make  the  tax  a  direct  prop- 
erty tax.  The  value  of  the  property 
is  used  merely  as  a  measure  of  the 
amount  of  the  tax  to  be  paid,  and 
the  property  is  then  tooked  to  for 
the  purpose  of  insuring  payment, 
just  as  in  a  multitude  of  instances 
property  is  looked  to  for  the  purpose 
of  insuring  payment  of  debts  due 
private  persons,  as,  for  example, 
money  judgments.  If,  then,  the  tax 
is  not  imposed  directly  upon  prop- 
erty, upon  what  is  the  tax  imposed? 

The  devolution  of  property  by 
death  involves  a  transferrer,  a 
transfer  of  property,  and  a  trans- 
feree. A  valid  transfer  of  property 
cannot  be  effected  unless  the  trans- 
ferrer has  a  right  to  transfer  it  and 
the  transferee  has  a  right  to  receive 
it.  A  death  duty  is  not  a  capitation 
tax,  and  hence  it  is  not  laid  upon  the 
transferrer,  nor  is  it  laid  upon  the 
transferee.  A  death  duty  is  not  a 
direct  property  tax,  and  hence  it  is 


not  laid  upon  the  property.  It  must 
be,  then,  that  death  duties  are  laid 
upon  the  right  to  transmit,  or  the 
transfer,  or  the  right  to  receive. 

Death  duties  are,  in  reality,  ex- 
cises or  imposts  upon  the  right  to 
transmit  property 
at  death,  or  upon  iSjSL"  ** 
the  right  to  succeed 
to  it  from  the  dead.   Gleason  &  0. 
Inheritance  Taxn.  2d  ed.  p.  7;  State 
V.  Handlln,  100  Ark.  175,  139  S.  W. 
1112;  State  ex  rel.  Ise  v.  Cline, 
supra;  Knowlton  v.  Moore,  178  U.  S. 
41, 81, 44  L.  ed.  969, 986, 20  Sup.  a 
Rep.  747. 

The  Federal  statutes,  both  the 
Act  of  1916  and  that  of  1919,  in 
terms,  declare  that  a  tax  is  imposed 
"upon  the  transfer  of  the  net  estate 
of  every  decedent."  The  tax  is 
measured  by  the  net  value  of  t^e  en- 
tire estate,  as  it  is  assembled  in  a 
single  unit  and  before  it  is  broken 
up  into  parts  for  distribution.  The 
Federal  tax  attaches  to  the  whole 
estate,  and  it  is  an  excise  upon  the 
transmission  at  its  very  beginning; 
but,  inextricably  connected  with  the 
transfer  at  its  beginning  is  the  right 
to  transmit,  and  therefore  the  Fed- 
eral tax  is  on  the  right  to  transmit, 
or  upon  the  transfer  at  its  begin- 
ning, and  not  upon  the  right  to  re- 
ceive; for  the  estate  has  not  yet 
been  divided,  and  so  it  has  not  yet 
passed  to  or  reached  the  several 

Soints  where  the  rights  of  heirs, 
istributees,  legatees,  and  devisees 
to  receive  attach.    A  tax  "on  the 
transfer"  is  substantially  a  tax  on 
the  power  to  transmit.   New  York 
Trust  Co.  V.  Eisner,  —  U.  S.  — , 
65  L.  ed.  — ,  ante,  660,  41  Sup.  Ct. 
Rep.  506 ;  People  v.  Bemis,  68  Colo. 
48, 189  Pac.  32 ;  Re  Macky,  46  Colo. 
79,  89,  23  L.RJV.(N.S.)  1207,  102 
Pac.  1075;  Re  Roebling,  89  N.  J.  Eq. 
163,  168,  104  AtL  295;  United 
States  V.  Perkins,  163  U.  S.  625,  628, 
41  L.  ed.  287,  288,  16  Sup.  Ct.  Rep. 
1073.  At  any  rate  a  tax  which  looks 
to  an  old  interest  in  property  ended 
by  death,  and  not  to  a  new  interest 
created  by  death,  is  devoid  of  any 
suggestion  that  it  is  a  tax  on  the 
right  to  receive. 
The  constitutionality  of  a  Federal 
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inheritance  tax  is 
Knowlton  v.  Moore,  178  U.  S.  41,  44 
L.  ed.  969, 20  Sup.  Ct.  Rep,  747,  and 
the  constitutionality  of  a  Federal  es- 
tate tax  is  established  in  New  York 
Trust  Co.  V.  Eisner^  supra,  and 
therefore,  the  constitutionality  of 
death  duties  imposed  by  Federal 
statutes  can  no  longer  be  the  sub- 
ject of  controversy.  In  the  absence 
of  some  special  constitutional  pro- 
vision to  the  contrary,  there  can  be 
no  doubt  about  the  power  of  a  state 
legislature  to  levy  inheritance  taxes. 
26  R.  C.  L.  198. 

It  has  been  said  that  an  inherit- 
ance tax  is  laid  upon  the  receipt  of 
property;  and  again  it  has  been  sug- 
gested that  the  tax  is  imposed  upon 
the  exercise  of  the  right  to  receive ; 
but  the  commonly  accepted  theory 
is  that  the  tax  is  imposed  upon  the 
right  to  receive.   This  right  to  re- 
ceive which  is  taxed  is  the  right  as 
it  exists  in  concrete  form,  as  where 
it  is  ripened,  and  not  as  it  exists  in 
the  abstract,  as  where  it  is  no  more 
than  a  mere  possibility.  All  citizens 
have  the  abstract  right  to  receive 
property  from  the  dead ;  but  all  citi- 
zens do  not  receive  property  from 
the  dead.  A  tax  is  not  laid  upon  the 
abstract  right  to  receive  property 
from  the  dead  given  to  every  citi- 
zen; but  the  tax  is  laid  only  where 
the  right  to  receive  has  been  trans- 
formed from  an  abstract  right  into 
a  concrete  right,  and  property  is 
actually  transmitted  from  the  dead. 
Magoun  v.  Illinois  Trust  &  Sav. 
Bank,  170  U.  S.  283,  288,  42  L.  ed. 
1038,  1039,  18  Sup.  Ct.  Rep.  594; 
Kno^ton  v.  Moore,  178  U.  S.  41,  54, 
44  Ii.  ed.  969,  975.  20  Sup.  Ct.  Rep. 
747;  Maxwell  v.  Bugbee,  250  U.  S. 
525,  636,  68  L.  ed.  1124,  1130,  40 
Sup.  Ct.  Rep.  2;  State  ex  rel.  Ise 
V.  Cline,  91  Kan.  416,  50  L.R.A. 
(N.S.)  991,  187  Pac.  932;  Re  San- 
ford,  188  Iowa,  833,  175  N.  W.  506, 
509;  State  v.  Handlin,  100  Ark.  175, 
179, 189  S.  W.  1112 ;  People  v.  Palm- 
er, 25  Colo.  App.  450,  139  Pac.  554 ; 
McDaniel  v.  Byrkett,  120  Ark.  295, 
179  S.  W.  491 ;  Booth  v.  Com.  130  Ky. 
88,  33  L.R.A.(N.S.)  592,  113  S.  W. 
61;  Re  Corbin,  107  Wash.  424,  7 
AX.K.  686,.  181  Pac.  910;  Eocher- 
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detennined  in  sperger  v.  Brake,  167  BL  122,  41 
L.R.A.  446,  47  N.  E.  321;  Re  Roeb- 
ling,  89  N.  J.  Eq.  163,  104  Atl.  295; 
Re  Macky,  46  Colo.  79,  23  L.R.A. 
(N.S.)  1207,  102  Pac.  1075;  Re  Mil- 
ler, —  Cal.  — ,  post,  694,  196  Pac. 
413;  State  ex  rel.  Gilmore  v.  Dis- 
trict Ct.  45  Mont  836, 122  Pac.  922, 
Ann.  Cas.  1914A,  469;  Blakemore 
&  B.  Inheritance  Taxes,  p.  7 ;  Glea- 
son  &  O.  Inheritance  Taxn.  2d  ed. 
p.  7. 

Although,  as  previously  explained, 
language  may  be  found  in  our  In- 
heritance Tax  Act,  as  in  most  of  the 
inheritance  tax  statutes,  such  as 
"tax  on  all  estates,"  "taxes  levied  on 
such  estates,"  property  "shall  be 
subject  to  a  tax,"  and  the  like,  yet 
our  statute,  when  considered  in  its 
entirety,  provides  for  a  tax  which 
is  plainly  and  indisputably  a  perfect 
example  of  an  inheritance  tax.  The 
tax  is  on  the  right  to  receive;  but 
the  amount  of  the  tax  so  laid  upon 
such  right  is  measured  by  the  value 
of  the  property  to  which  the  right 
attaches.  The  language  of  oiu*  stat' 
ute  is:  "All  property  .  .  .  which 
shall  pass"  to  "or  vest"  in  a  given 
person  "is  subject  to  a  tax  at  the 
rate  hereinafter  specified."  The 
measure  of  the  tax  is,  then,  the 
value  of  the  property  which  passes 
to  or  vests  in  a  given  person.  The 
value  of  the  property  received  is 
one  of  the  determining  factors  in 
the  measurement  of  the  amount  of 
the  tax.  It  is  true  that  the  execu- 
tor or  administrator  is  required  to 
pay  the  tax,  but  the  payment  is 
nevertheless  based  upon  the  value 
of  the  interest  which  the  successor 
is  entitled  to  receive,  and  which,  in 
contemplation  of  law,  he  has  re- 
ceived. 

No  part  of  the  Federal  estate  tax 
amounting  to  $25,067.36  ever 
passed,  theoretically  or  actually,  to 
the  widow  or  daughters;  for  this 
tax  was  imposed  and  collected  be- 
fore distribution,  and,  like  the  old 
probate  tax,  ought  to  be  deducted 
from  the  gross  estate,  just  as  ex- 
penses of  administration  are  de- 
ducted. The  share  received  by  an 
heir,  distributee,  legatee,  or  devisee 
is,  in  the  final  analysis,  the  unit  by 
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which  to  determine  the  amount  of 
the  inheritance  tax.  This  idea  is 
illustrated  throughout  the  different 
sections  of  our  statute,  as,  for  ex- 
ample, in  §  1196  it  is  declared  that 
"every  tax  imposed  by  this  act  shall 
be  a  lien  upon  the  property  em- 
braced in  any  inheritance,  devise, 
bequest,  legacy,  or  gift,  until  paid, 
and  the  person  to  whom  such  prop- 
erty is  transferred,  and  the  admin- 
istrators, executors,  and  trustee  of 
every  estate  embracing  such  prop- 
erty shall  be  personally  liable  for 
such  tax  until  its  payment,  to  the 
extent  of  the  value  of  such  proper- 
ty. .  . 

The  Federal  estate  tax,  or  the  tax 
upon  the  right  to  transmit,  is,  in  the 
final  analysis,  measured  by  the  net 
value  of  the  old  interest  which 
ceased  with  death;  while  the  in- 
heritance taxes,  or  the  tax  upon  the 
right  to  receive,  are  measured  re- 
spectively by  the  values  of  the 
several  new  interests  which  were 
created  by  death.  The  Federal  es- 
tate tax  is  taken  from  the  net  es- 
tate "before  the  distaibutive  shares 
are  determined,  rather  than  off  the 
distributive  shares."  Corbin  v. 
Townshend,  92  Conn.  501,  103  Atl. 
647.  The  Federal  estate  tax  paid 
to  the  national  government  by  the 
executors  reduced  the  value  of  the 
property  which  passed  to  the  lega- 
tees and  devisees  to  the  extent  of 
such  pa3nnent ;  and  hence,  when  the 
widow  and  daughters  were  required 
to  pay  an  inheritance  tax  on  any 
part  of  the  amount  of  the  Federal 
estate  tax,  they  were  required  to 
pay  a  tax  on  property  which  never 
passed  to  them. 

Cases  dealing  with  the  question 
of  deductibility  where  the  only  stat- 
utes involved  were  the  inheritance 
tax  statutes  of  two  states,  or  the 
national  Inheritance  Tax  Act  of 
1898  imd  a  state  inheritance  tax 
statute,  are  not  in  point,  for  the  rea- 
son that  in  these  cases  the  taxes 
considered  are  exactly  alike  as  to 
their  nature  and  incidence.  The 
current  of  judicial  opinion  is  divided 
upon  the  question  of  deductibility 
where  property  is  subject  to  one  or 
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more  inheritance  tax  statutes;  but 
we  need  not  now  inquire  which  of 
the  two  views  is  the  more  logical, 
because  we  are  now  dealing  witii 
two  taxes  which  have  different 
points  of  incidence,  and  are  different 
in  some  other  respects.  See  Blake- 
more  &  B.  on  Inheritance  Taxes,  § 
371.  There  are  a  few  precedents 
which  might,  at  first  blush,  seem  to 
give  support  to  the  contention  that 
the  Federal  estate  tax  is  not  de- 
ductible; and  yet,  on  a  careful  ex- 
amination, it  will  be  discovered  that 
they  turn  upon  the  peculiar  lan- 
guage of  the  statutes  involved. 
Among  such  precedents  are:  Week's 
Estate,  169  Wis.  316, 172  N.  W.  732; 
Re  Sanford,  188  Iowa,  833,  175  N. 
W.  506. 

A  few  adjudications  holding  that 
the  Federal  estate  is  not  deductible 
reach  that  conclusion  by  applying 
the  reasoning  employed  by  prece- 
dents which  have  ruled  against  de- 
ductibility where  the  statutes  in- 
volved were  a  state  inheritance  tax 
statute  and  the  national  Inheritance 
Tax  Act  of  1898  (see  Re  Bierstadt, 
178  App.  Div.  836,  166  N.  Y.  Supp. 
169) ;  but,  we  repeat,  such  adjudi- 
cations are  not  in  point,  beouise 
they  involve  two  taxes  which  are 
alike  in  language,  and  touch  the 
same   thing   at   the   same  time 
and  at  the  same  point.    Re  Mil- 
ler, —  Cal.  — ,  post,  694,  195  Pac 
413.    So  far  as  we  have  been 
able  to  discover,  every  reported 
judicial  opinion  which  recognizes 
and  observes  the  well-defined  and 
universally  acknowledged  distinc- 
tion between  an  estate  tax  and  an 
inheritance  tax  is  to  the  effect  that 
the  Federal  estate  tax  must  be  de- 
ducted before  meas- 
uring the  amount  of  sSSJSu't^*' 
the  state  inherit- 
ance tax,  unless,  however,  some 
peculiar  and  unusual  language  ap- 
pearing in  the  state  statute  controls 
and  produces  a  different  result.  Re 
Knight,  261  Pa.  537,  539,  104  AH 
765 ;  State  ex  rel.  Smith  v.  Probate 
Ct.  139  Minn.  210,  166  N.  W.  125; 
People  v.  Pasaeld,  284  111.  450,  120 
N.  E.  287 ;  People  v.  Northana  Trust 
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Co.  289  lU.  475,  477.  7  A.L.R.  709, 
124  N.  E.  662;  Re  Roebling,  89  N.  J. 
Eq.  163,  104  Atl.  296;  Corbin  v. 
Townahend,  and  Re  Miller,  supra; 
State  V.  First  Calumet  Trust  &  Sav. 
Bank,  —  Ind.  App.  — ,  125  N.  E.  200. 
See  alao  New  York  Trust  Co.  v.  Eis- 
ner, —  U.  S.  — ,  65  L,  ed.  — ,  ante, 
660,  41  Sup.  Ct.  Rep.  506. 

Ta&  Federal  estate  tax  should 
have  been  deducted  before  measur- 
ing the  amount  of  the  state  inherit- 
ance tax.  The  decree  is  therefore 
modified. 

Benson,  J.,  not  sitting. 
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There  are  two  theories —  accounted 
for  in  part  by  the  form  of  the  state 
statute — as  to  whether  the  Federal  es- 
tate tax  is  deductible  and  the  state 
tax  computed  only  on  the  balance. 
The  court  in  the  reported  case  (Re 
INKAN,  ante,  676)  adheres  to  the 
theory  that  the  Federal  taxes  are  de- 
ductible and  the  state  tax  computed  on 
the  balance.  The  cases  on  this  ques- 
tion are  discussed  in  the  note  in  7 
A.L.R.  714  and  supplementary  note, 
post,  702. 
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CHARLES  W.  GHEENS  et  aL,  Exrs.,  etc,  of  John  R.  Gfaeens,  Deceased, 

Appts. 

XMuUiana  Supreme  Court  ^Vmlmiiarjf  9S,  1921, 
(148  La.  1017,  88  So.  263.) 

Tax  —  priority  of  state  tax. 

L  Where  a  state  forbids  any  transfer  of  a  decedent's  estate  until  its 
anccession  tax  is  paid,  there  is  nothing  upon  which  the  Federal  estate 
tax  can  attach  until  the  state  tax  has  been  deducted,  and  therefore  the 
Federal  tax  cannot  be  deducted  from  the  mass  before  the  state  tax  is 
exacted. 

[See  note  on  this  question  beginning  on  page  702.] 

Cmistitiitioiial  hiw — power  of  state  to  —Federal  tax  —  deduction  of  state 
prevent  Federal  socceasioa  tax.  „  ,  . 

2.  A  state  may  prohibit  the  devolu-       ^'        Federal  statute  imposing  a 

,  piwiiiuit  ui«  ucvuiu  Buccesaion  tax  upon  the  net  estates  of 

tion  of  property  so  as  to  leave  nothing  deceased  persons  affects  only  what  is 

upon  which  the  Federal  government  left  of  the  estate  after  the  state  in- 

might  impose  a  succession  tax.  heritance  tax  has  been  deducted. 
[See  26  R.  0.  L  199.]  C^®®        *°    AX.R.  714.] 

T«T  /I   —character  of  Federal  tax. 

T«  —  8iicc«ai<n  —  power  of  Con-       g.  The  Federal  estate  tax,  although 

f  ™                   .^^    ^           ,  imposed  upon  the  net  mass  of  the 

3.  Congress  was  without  power  to  estate  before  distribution,  is  merely  a 
raact  a  succession  tax  upon  that  por-  tax  on  the  transfer  to  each  individual 
tion  of  a  decedent's  estate  which  is  of  his  part  of  the  estate. 

exacted  by  the  state  for  its  needs.  [See  note  in  7  AJi.R.  714.] 


Appeal  by  the  executors  from  a  judgment  of  the  Civil  District  Court 
for  the  Parish  of  Orleans  (Rogers,  J.)  fixing  the  amount  of  an  inheritance 
tax  in  a  proceeding  to  determine  such  amount  Affirmed, 

The  facts  are  stated  in  the  opinion  of  the  court 
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Messrs.  Borah.  Himd,  Bloch,  & 
Borah,  for  appellants: 

The  inheritance  laws  of  Louisiana 
provide  that  all  debts  and  charges 
against  an  estate  shall  be  paid  and 
deducted  from  the  gross  estate  in  de- 
termining the  cash  value  of  the 
proper^  passing  to  each  heir  or  bene- 
ficiary, in  order  to  determine  the  tax 
due  by  said  heir  or  legatee,  and  the 
Federal  estate  tax,  being  an  estate  tax 
payable  out  of  the  gross  estate,  must 
necessarily  be  deducted  in  determining 
the  value  of  the  property  going  to 
each  heir  or  legatee  and  fixing  the  tax 
thereon. 

Knight's  Estate,  261  Pa.  SS9,  104 
Atl.  765;  Roebling's  Estate,  89  N.  J. 
Eq.  163,  104  Atl.  295;  Re  Tyler,  89 
N.  J.  Eq.  170,  104  Atl.  298;  People  v. 
Plasfield,  284  111.  450,  120  N.  E.  286; 
Hooper  v.  Shaw,  176  Mass.  190,  57 
N.  E.  361;  Corbin  v.  Townshend,  92 
Conn.  501,  103  Atl.  647;  State  ex  rel. 
Smith  V.  Probate  Ct  139  Minn.  210, 
166  N.  W.  125;  Bugbee  v.  Roebling, 
—  N.  J.  — ,  111  Atl.  29. 

Messrs.  Harry  P.  GamUe  and  Ed- 
ward Rightor,  for  appellee : 

The  Federal  government  cannot,  by 
the  imposition  of  a  transfer  tax,  im- 
pair or  diminish  in  any  way  the  right 
of  the  state  of  Louisiana  to  fix,  and 
not  have  interfered  with,  the  propor- 
tion of  the  estates  of  its  deceased 
citizens  that  it  ai>propriate8  for  the 
purpose  of  supporting  its  own  govern- 
ment. 

Re  Becker,  26  Misc.  633,  57  N.  Y. 
Supp.  940;  Hughes  v.  Murdock,  45  La. 
Ann.  935.  13  So.  182;  Kohn's  Succes- 
sion, 116  La.  75,  38  So.  898;  Morris  v. 
Lalaurie,  39  La.  Ann.  58,  1  So.  659; 
Shreveport  v.  Gregg,  28  La.  Ann.  836; 
Geren  v.  Gruber,  26  La.  Ann.  694; 
Stauffer's  Succession,  119  La.  66,  43 
So.  928;  May's  Succession,  120  La. 
699,  45  So.  551;  Westefeldt's  Succes- 
sion, 122  La.  836,  48  So.  281;  Cahen  v. 
Brewster.  203  U.  S.  643,  51  L.  ed.  310, 
27  Sup.  Ct.  Rep.  174,  8  Ann.  Cas.  216; 
Levy's  Succession,  115  La.  383,  8 
L.R.A.(N.S.)  1180,  89  So.  37,  5  Ann. 
Cas.  871;  Foreman  v.  Fontenot,  131 
La.  928,  60  So.  618;  Re  Coreil,  137  La. 
706,  69  So.  145;  Pave/s  Succession, 
124  La.  520,  50  So.  518;  Blum  v. 
Allen,  145  La.  71,  81  So.  760. 

Dawkins,  J.,  delivered  the  opinion 
of  the  court : 

This  is  a  proceeding  to  determine 
the  amount  of  inheritance  tax 
which  is  due  by  the  heirs  of  de- 


ceased, and  presents  only  a  guestioii 
of  law,  i.  e.,  should  the  amount  paid 
the  Federal  grovemment  ($43,617^ 
87)  under  the  Revenue  Act  of  Sep- 
tember 8, 1916,  title  2  (39  Stat,  at  L 
777-780,  chap.  463,  Comp.  Stat  §§ 
63364a-6336im,  Fed.  Stat  Anno. 
Supp.  1918,  pp.  305-310),  be  de- 
ducted from  the  mass  before  com- 
puting the  sum  due  the  state? 

In  determining  this  question,  we 
begin  with  the  fundamental  princi- 
ple that  the  rules  of  transmission 
and  devolution  of  property  are  exclu- 
sively within  the  power  and  control 
of  the  individual  sovereign  state.  If 
it  sees  fit,  it  may  ordain  that  no  one 
shall  inherit  the  estate  of  a  deceased 
person,  and  that  the  entirety  shall 
inure  to  the  public  fisc,  in  which 
event  the  national  government 
would  be  powerless  to  impose  any  ' 
tax  or  burden  thereon,  for  such  im- 
position would  be 
an  encroachment 

,    ,  l»w— power  of 

upon  state  sover-  •i«te  to  pr«T»t 
eignty  not  author-  SiVfiL**^ 
ized  by  the  powers 
delegated  under  the  Federal  Consti- 
tution.   Therefore,  for  the  same 
reason,  Congress  was  without  right 
to  impose  upon  that  portion  of  the 
estates  of  deceased  persons  exacted 
by  the  legislature  T«x-Hi«o«««to« 
for  state  needs,  any  -power  of 
tax  of  any  kind.  In  •'••^ 
fact,  the  Act  of  1916,  as  amended  by 
the  Act  of  March  8,  1917,  in  our 
opinion,  does  not  attempt  to  tax  the 
transfer    of    any-  .k,^.^, 
thing  but  the  net  «e«aetioB  •! 
amount  of  assets,  "*•** 
after  all  charges,  under  state  laws, 
including  state  taxes,  have  been 
paid. 

Section  201  of  the  Federal  Stat- 
utes reads:  "Sec.  201.  That  a  tax 
(hereinafter  in  this  title  referred  to 
as  the  tax),  equal  to  the  following 
percentages  of  the  value  of  the  net 
estate  to  be  determined  as  provided 
in  section  two  hundred  and  three,  is 
hereby  imposed  upon  the  trcmsfer  of 
the  net  estate  of  every  decedent  dy- 
ing after  the  passage  of  this  act, 
whether  a  resident  or  nonresident  of 
the  United  States:"   (Here  follows 
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tiie  scale  of  percentae^  based  upon 
amounts.) 

Section  202  prescribes  what  shall 
be  included  in  the  gross  value  of 
estates. 

Section  203  reads : 

"That  for  the  purpose  of  the  tax 
tbe  value  of  the  net  estate  shall  be 
determined — > 

"(a)  In  the  case  of  a  resident,  by 
deducting  from  the  value  of  the 
gross  estate — 

"(1)  Such  amounts  for  funeral 
expenses,  administration  expenses, 
claims  against  the  estate,  unpaid 
mortgages,  losses  incurred  during 
the  settlement  of  the  estate  arising 
from  fires,  storms,  shipwreck,  or 
other  casualty,  and  from  theft, 
when  such  losses  are  not  compen- 
sated for  by  insurance  or  otherwise, 
support  during  the  settlement  of  the 
estate  of  those  dependent  upon  the 
decedent,  and  suck  other  charges 
against  the  estate,  as  are  allowed  by 
the  laws  of  the  jurisdiction,  wheth- 
er within  or  without  the  United 
States,  under  which  the  estate  is  be- 
ing adminiatwed.  .  . 

The  remainder  of  the  section 
deals  with  the  method  of  determin- 
ing the  net  amount  to  be  considered 
in  dealing  with  nonresidents. 

Section  204  provides  that  the  tax 
shall  be  paid  within  one  year  after 
decedent's  death,  and  the  penalties 
that  shall  accrue  for  failure  to  do 
so. 

Section  206  prescribes  the  reports 
that  shall  be  made  by  the  represen- 
tatives of  estates,  beginning  thirty 
days  after  qualifjing,  and  its  terms 
are  very  elastic,  depending  upon  the 
difficulties  which  may  be  encoun- 
tered. 

Section  206  authorizes  the  collect- 
or or  deputy  collector  of  internal 
revenues  to  make  the  reports,  where 
the  estates  are  not  represented,  or 
such  representative  fail  to  do  so. 

Section  207  deals  with  the  recov- 
ery of  deficiencies  in  payments  and 
with  the  refunding  by  the  Commis- 
sioner of  Internal  Revenue  of  over- 
payments. 

Section  208  subjects  the  property 
of  the  estate  to  sale  for  the  payment 
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of  the  tax,  and  provides,  inter  alia : 
"If  the  tax  or  any  part  thereof  is 
paid  by,  or  collected  out  of  that  part 
of  the  estate  passing  to  or  in  the 
possession  of  any  person  other  than 
the  executor  in  his  capacity  as  such, 
such  person  shall  be  entitled  to  re- 
imbursement out  of  any  part  of  the 
estate  still  undistributed  or  by  a  just 
and  equitable  contribution  by  the 
persons  whose  interest  in  the  estate 
of  the  decedent  would  have  been  re- 
duced if  the  tax  had  been  paid  before 
the  distribution  of  the  estate  or 
whose  interest  is  subject  to  equal  or 
prior  liability  for  the  payment  of 
taxes,  debts,  or  other  charges 
against  the  estate,  it  being  the  pur- 
pose and  intent  of  this  title  that  so 
far  as  is  practicable  and  unless 
otherwise  directed  by  the  will  of  the 
decedent  the  tax  shcUl  be  paid  out  of 
the  estate  before  its  distribution." 

And  ^  209  reads:  "That  unless 
the  tax  is  sooner  paid  in  full,  it  shall 
be  a  lien  for  ten  years  upon  the 
gross  estate  of  the  decedent,  except 
that  such  part  of  the  gross  estate  as 
is  used  for  the  payment  of  charges 
against  the  estate  and  expenses  of 
its  administratwn,  allowed  by  any 
court  having  jurisdiction  thereof, 
shall  be  devested  of  such  lien," 
(Italics  by  the  court.) 

We  are  of  the  opinion  that  Con- 
gress intended,  in  arriving  at  the 
"net  estate,"  to  have  deducted  all 
charges,  whether  due  as  debts  of  the 
estate  or  imposed  by  the  state  law, 
such  as  taxes,  etc.,  and  that  this  in- 
tention is  clearly  indicated  by  the 
use  of  the  words  in  f  1  of  subsection 
(a),  §  203  (above  quoted):  "Such 
other  charges  against  the  estate,  as 
are  allowed  by  laws  of  the  juris- 
diction." Even  if  there  were  doubt 
as  to  whether  "other  charges"  in- 
cluded taxes,  the  last  sentence  of  § 
208  above  quoted,  giving  one  who 
has  paid  the  Federal  tax,  or  out  of 
whose  share  the  same  has  been  col- 
lected, the  right  to  be  reimbursed 
out  of  the  remainder  of  the  estate 
before  distribution,  or  from  the  por- 
tion of  those  "whose  interest  is  sub- 
ject to  equal  or  prior  liability  for 
the  payment  of  taxes,  debts,  or 
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other  charges  against  the  estate,*' 
seems  to  put  the  matter  beyond 

question;  for  "taxes"  and  "other 
charges"  are  here  placed  in  the 
same  class.  And  in  creating  a  lien 
upon  the  estate  for  the  payment  of 
the  tax,  the  209th  section  specifical- 
ly excludes  from  its  operation  "such 
part  .  .  .  as  is  used  for  the  pay- 
ment of  charges  against  the  estate 
and  expenses  of  administration," 
thus  demonstrating  the  purpose  to 
have  such  claims  against  the  prop- 
erty arising  under  the  state  law 
prime  the  Federal  tax. 

Then  again,  as  pointed  out  by  the 
attorney  for  the  tax  collector  here- 
in, the  Congress  could  not  impose 
upon  that  part  which  comes  to  the 
state  any  tax, — ^the  power  to  tax  be- 
ing equivalent  to  the  power  to  de- 
stroy,— for  the  reason  which  we 
have  above  mentioned;  that  is,  it 
would  be  an  invasion  upon  state 
sovereignty,  and  we  must  assume 
that  Congress  did  not  intend  to  ex- 
ceed its  powers  under  the  Constitu- 
tion. 

It  is  true  that  the  tax  purports  to 
be  assessed  against  the  estate,  but  in 
truth  and  in  fact  it  is  not,  but  upon 
the  transfer  thereof  to  those  whom 
the  law  or  the  decedent  has  given  it. 
K  it  were  upon  the  estate  itself,  tiie 
same  would  be  a  direct  tax  and  the 
statute  would  be  in  conflict  with  the 
Federal  Constitution,  requiring  all 
direct  taxes  to  be  levied  according 
to  population.  Article  1,  §  2,  cl.  3; 
article  1,  §  9,  cl.  4.  What  it  really 
seeks  to  do  is  merely  to  concentrate 
the  collection  of  the  tax  upon  the  net 
mass  of  the  estate  at  its  source,  and 
as  a  matter  of  convenience,  before 
being  distributed.  However,  it  is 
none  the  less  a  tax  upon  the  trans- 
fer to  each  individual  of  his  part  of 
the  decedent's  estate. 

Then  again,  until  the  point  is 
reached  when  the  property  or  estate 
becomes  susceptible  of  transfer  un- 
der the  state  law,  the  latter  having 
the  right  to  say  when  and  under 
what  circumstances 
?SdS^^^*'  it  shall  pass,  there 
is  no  transfer,  and 
therefore  nothing  upon  which  the 
Federal  tax  can  operate. 


Instead  of  being  imposed  on  the 
transfer  of  the  estate  in  globo  like 
the  Federal  tax,  our  law  (Act  109  of 
1906)  provides :  "There  is  now  and 
shall  hereafter  be  levied  ...  on 
all  inheritances,  legacies,  and  other 
donations  mortis  causa  ...  a 
tax  of  .  .  .  per  centum  /m  the 
amount  or  the  actu^  cash  value 
thereof  at  the  time  of  the  death  of 
the  decedent"   §  1. 

Like  the  Federal  law,  it  provides 
for  exemptions  and  deductions  in 
figuring  the  amount  due.  Section  3 
nuikes  it  unlawful  for  anyone  to 
take  possession  or  dispose  of  any 
property  of  a  party  deceased,  with- 
out an  order  of  court  as  otherwise 
provided  in  the  act.  It  further  pro- 
vides the  proceeding  (§  4)  by  which 
the  amount  of  the  tax  shall  be  de- 
termined, and  requires  that  the  court 
having   jurisdiction   shall  render 
judgment  therefor.   Section  5  pro- 
vides that  the  succession  represen- 
tative shall  pay  t^e  amount  of  the 
tax  "on  each  inheritance,  legacy,  ot 
donation,  out  of  the  funds  com- 
prised therein,  if  sufficient,"  and,  if 
there  be  not  sufficient  funds,  that 
the  property  comprising  such  inher- 
itance legacy  or  donation  shall  be 
sold  to  pay  the  tax  due  thereon. 
And  §  16  reads :  "Each  inheritance 
or  legacy  is  indivisible,  and  must  be 
accepted   or  renounced   for  the 
whole ;  and  the  heir  or  legatee  shall 
not  be  entitled  to  be  placed  in  pos- 
session of  the  same,  and  shall  be 
without  right  or  capacity  to  alien- 
ate any  part  thereof,  until  the  tax  on 
the  whole  shall  have  been  fixed  and 
paid,  or  until  it  shall  have  been  ju- 
dicially determined,  in  the  manner 
herein  provided,  that  no  part  of  the 
same  is  subject  to  the  tax  imposed 
by  this  act." 

In  other  words,  the  estates  of  all 
deceased  persons,  under  this  (state) 
statute  are,  in  effect,  placed  in  cus- 
todia  legis,  without  right  in  the 
heirs  to  taJce  or  possess  any  part 
thereof  until,  the  state's  share,  if 
any,  has  been  first  ascertained  and 
either  paid  out  of  the  res  or  by  the 
heir.  If  paid  out  of  the  mass  (pay- 
ment being  a  condition  precedent  to 
its  passing),  as  would  be  the  case  if 
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paid  by  the  succession  representa-    lector  of 
live  or  from  the  proceeds  of  the 
things  inherited,  or  donated,  then 
the  residue  alone  would  be  jtrana- 
ferred,  and  that  portion  which  went 

to  the  state  could 
Ste  fj£  not  be  said  to  have 

ever  been  trans- 
ferred to  the  heir.  If  the  heir  paid 
it  oat  of  his  pocket,  the  right  to  re- 
imbursement would  be  in  the  nature 
of  a  "charge  allowed  by  the  law  of 
the  jorisdiction"  upon  tiie  estate,  or 
at  least  his  part  thereof;  for,  as  we 
have  heretofore  shown,  while  the 
Federal  statute  in  some  of  its  ex- 
pressions purports  to  tax  the  estate, 
still  it  does  nothing  of  the  kind,  and 
what  it  meant  to  say,  and  did  say, 
was  that  all  local  charges  against 
the  thing  on  which  it  was  levying 
(the  transfer)  should  be  computed 
and  deducted  before  calculating  the 
tax. 

We  have  discussed  thus  at  length 
the  Federal  tax  for  the  purpose  of 
lowing,  first,  that  in  our  opinion 
the  same  does  not  and  could  not  af- 
fect or  control  the  state  in  any  man- 
ner in  the  imposition  of  its  own 
taxes;  and,  second,  that  Congress 
did  not  so  intend.  Hence,  whatever 
amount  has  been  paid  to  tiie  tax  col- 
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the  United  States  is  a 
matter  between  it  and  the  heirs  or 
succession  representative,  and  can- 
not be  considered  in  fixing  the 
amount  of  inheritance  tax  due  the 
state.  The  statute  fixes  it  in  this 
case  at  2  per  centum  upon  the 
amount  of  the  actual  cash  value  of 
each  inheritance  or  donation  at  the 
time  of  the  death  of  the  decedent. 
The  judgment  of  the  lower  court  so 
decreed,  and  it  is  accordingly  af- 
firmed. 

Petition  for  rehearing  denied 
April  4, 1921. 

irom 

There  are  two  general  theories  upon 
the  question  whether  the  Federal  es- 
tate tax  is  to  be  deducted  and  state 
inheritance  or  succession  taxes  com- 
puted only  on  the  balance,  or  whether 
the  state  tax  is  to  be  computed  with- 
out deduction  of  the  Federal  tax.  The 
decision  in  Re  Gheena,  ante,  685,  that 
the  state  tax  Is  to  be  computed  with- 
out deduction,  is  in  accord  with  what 
may  be  termed  the  minority  view.  The 
authorities  on  this  question  are  re- 
viewed in  the  note  in  7  A.L.R.  714,  and 
the  supplementary  note,  post,  702. 


OLD  COLONY  TBUST  COMPANY,  Ext.,  ete.,  of  Charles  L.  Willoughby, 

Deceased,  Appt,, 

V, 

FRED  J.  BURSELL,  Stete  Treasurer  and  Receiver  General. 

jroMOohiweeCa  Svipreme  JTudletal  Court  ~Uay  81,  1091. 
(—  Mass.  — ,  131  N.  E.  321.) 

Tax  —  deduction  of  Federal  tax. 

1.  The  Federal  estate  tax  should  be  deducted  in  fixing  the  value  of  the 
estate  for  taxation,  under  a  state  statute  imposing  a  tax  upon  property 
which  shall  pass  by  will. 

[See  note  on  this  question  beginning  on  'page  702.] 

—  inheritance — when  fixed.  time  of  the  vesting  of  the  right,  and 

2  A  statute  imposing  a  tax  upon  not  of  its  enjoyment  in  possession, 
property  which  shall  "pass  by  will"       [See  26'R.  G.  L.  232;  see  note  in  13 

requires  valuation  for  taxation  at  the  A.L.R.  127.] 
16  AXJR^-44. 


.  Digitized  by 


690 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[16  A.L.R. 


— deduction  of  foreign  inheritance 

taxes. 

3.  Foreign  inheritance  taxes  which 
must  be  paid  before  the  executor  can 
reduce  the  property  to  possession  are 
legitimate  expenses  of  administration 
which  may  be  deducted  in  ludng  the 
value  of  the  estate  for  the  assessment 
of  a  local  inheritance  tax. 

[See  26  R.  C.  L.  230.] 


—  deduction  of  real  estate  taxes. 

4.  Taxes  upon  real  estate,  assessed 
before  death  of  testator  but  payable 
afterwards,  are  a  charge  of  admiais- 
Btration  which  may  be  deducted  in 
fixing  the  value  of  the  estate  for 
inheritance  taxation. 


Appeal  by  petitioner  from  a  decree  of  the  Probate  Court  for  Norfolk 
County  (Flint,  J.)  dismissing  a  petition  filed  for  the  abatement  of  a 
portion  of  an  inheritance  tax  paid  under  protest.  Reversed, 

The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  J.  Weston  Allen,  Attorney 
General,  and  Maynard  Teall^  Assistant 
Attorney  General,  for  appellee: 

While  other  states  may  impose  in- 
heritance taxes  upon  the  descent  of 
property  within  their  respective 
jurisdictions,  such  imposition  cannot 
operate  to  diminish  the  amount  due  to 
Massachusetts  under  her  Inheritance 
Tax  Statute,  and  while  the  Federal 
government  may,  if  it  will,  impose  an 
estate  tax,  yet  the  tax  so  imposed  can- 
not operate  to  diminish  the  inheritance 
tax  due  to  Massachusetts  except  bo 
far  as  it  is  Imposed  on  account  of 
property  within  its  jurisdiction. 

Feirce  v.  Boston,  3  Met.  620;  Brad- 
ford v.  Storey,  189  Mass.  104,  75  N.  E. 
256;  Atty.  Gen.  v.  Stone,  209  Mass. 
186.  95  N.  E.  395;  Atty.  Gen.  v. 
Rafferty,  209  Mass.  321,  95  N.  E.  747; 
Kinney  v.  Treasurer  (Kinney  v, 
Stevens)  207  Mass.  368,  35  LJI.A. 
(N.S.)  784,  93  N.  E.  586,  Ann.  Cas. 
1912A,  902;  Atty.  Gen.  v.  Barney 
(Swift  ex  rel.  State  Treasurer  v. 
Barney)  211  Mass.  134,  39  L.R.A. 
(N.S.)  1024,  97  N.  E.  750;  Kingsbury 
v.  Chapin,  196  Mass.  533,  82  N.  E.  700, 
13  Ann.  Cas.  738;  McCurdy  v.  Mc- 
Curdy,  197  Mass.  248.  16  L.R.A.(N.S.) 
329,  83  N.  E.  881,  14  Ann.  Cas.  869; 
Re  De  Graff,  24  Misc.  147,  53  N.  Y. 
Supp.  591;  Re  Pullman,  46  App.  Div. 
574,  62  N.  Y.  Supp.  395;  Connell  v. 
Crosby,  210  III.  380,  71  N.  E.  350;  Re 
Swift,  137  N.  Y.  77,  18  L.R.A.  709,  32 
N.  E.  1096;  Week's  Estate,  169  Wis. 
816,  172  N.  W.  732;  McDougald  v. 
Low.  164  Cal.  107,  127  Pac.  1027;  Re 
Guiteras,  108  Misc.  487,  178  N.  Y. 
Supp.  559;  Re  Penfold,  87  Misc.  525, 
149  N.  Y.  Supp.  918;  Hooper  v.  Shaw, 
176  Mass.  190.  57  N.  E.  361;  Hooper  v. 
Bradford,  178  Mass.  95,  59  N.  E.  678; 
Re  Bierstadt,  178  App.  Div.  836,  166 
N.  Y.  Supp.  168;  Re  Sherman,  179 


App.  Div.  497,  166  N.  Y.  Supp.  19, 
affirmed  in  222  N.  Y.  540,  118  N.  E. 
1078;  Sanford's  Estate,  —  Iowa,  — , 
175  N.  W.  506;  Wittmann's  Estate,  112 
Misc.  168,  182  N.  Y.  Supp.  536;  Re 
Freund,  143  App.  Div.  335,  128  N.  Y. 
Supp.  48,  affirmed  in  202  N.  Y.  566,  96 
N.  E.  1129. 

Messrs.  Pillsbuiy,  Dana,  &  Yoang, 
for  appellant: 

The  Massachusetts  inheritance  tax 
is  based  only  on  what  the  several 
beneficiaries  would  actually  get  under 
the  will,  were  it  not  for  the  Massachn- 
setts  inheritance  tax  itself. 

Knowlton  v.  Moore,  178  U.  S.  41,  44 
L.  ed.  969,  20  Sup.  Ct  Rep.  747; 
Plunkett  V.  Old  Colony  Trust  Co.  238 
Mass.  471,  7  A.L.R.  696,  124  N.  E.  265, 
Atty.  Gen.  v.  Clark,  222  Mass.  291, 
L.R.A.1916C,  679,  110  N.  E.  299,  Ann. 
Cas.  1917B,  119;  Minot  v.  Winthrop. 
162  Mass.  113,  26  L.R.A.  259,  38  N.  £. 
512;  Callahan  v.  Woodbridge,  171 
Mass.  696,  61  N.  £.  176;  Atty.  Gen. 
V.  Layeock,  221  Mass.  146,  108  N.  E. 
919. 

In  the  case  of  a  residuary  legatee 
the  amount  which  the  legatee  actually 
gets  is  that  which  remains  after  aU 
proper  charges  against  the  estate  have 
been  satisfied. 

Plunkett  V.  Old  Colony  Trust  Co. 
233  Mass.  471,  7  A.L.R.  696,  124  N.  E. 
265;  Tomlinson  v.  Bury,  145  Mass. 
846,  1  Am.  St.  Rep.  464,  14  N.  E.  1S7; 
People  ex  rel.  George  v.  Nelms,  241  IlL 
671,  89  N.  E.  683;  Re  Speed.  216  HI 
23,  108  Am.  St.  Rep.  189,  74  N.  E.  809; 
Kochersperger  v.  Drake,  167  III.  12ft 
41  L.R.A.  446,  47  N.  E.  321;  Roebtintft 
Estate,  89  N.  J.  Eq.  163,  104  Atl.  296; 
Seals  V.  State,  189  Wis.  544.  121  N.  W- 
347. 

The  Federal  estate  tax  is  a  pn^v 
charge  against  the  residue. 
Plunkett  V.  Old  Colony  Trust  Obl 
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2SS  Haaa.  471,  7  AX.R.  696, 124  N.  E. 
266;  Be  Bamlin,  226  N.  Y.  407,  7 
LLR.  701,  124  N.  £.  4;  People  v. 
Northern  Truat  Co.  289  III.  476,  7 
AJJt.  709,  124  N.  E.  662;  People  v. 
taafield,  284  111.  460,  120  N.  E.  286; 
State  T.  First  Calumet  Trust  &  Sav. 
Bank.  —  Ind.  App.  — ,  126  N.  E.  200; 
Boeblins^a  Estate,  89  N.  J.  Eq.  163, 
104  Atl.  296;  State  ex  reL  Smith  v. 
Probate  Ct.  139  Minn.  210,  166 
N.  W.  126;  Enlffhfs  Estate,  261  Fa. 
6S7,  104  At!.  766;  Sanford's  Estate, 
-  Iowa,  ^,  176  N.  W.  606;  Week'a 
KsUte,  169  Wis.  816,  172  N.  W.  732, 

The  local  real  estate  tax  in  Illinois 
is  a  proper  charge  against  the  residue. 

Morrison  v.  Moir  Hotel  Co.  204  111. 
App.  433;  Re  Brundage,  31  App.  Oiv. 
MS,  52  N.  Y.  Supp.  362;  Re  Hazard, 
228  N.  Y.  26,  126  N.  E.  345. 

Pierce*  J.,  delivered  the  opinion 
of  the  court: 

Charles  L.  Willoughby  died  Janu- 
ary 9, 1919,  a  resident  of  Brookline 
in  this  commonwealth.    His  will 
and  codicil  were  allowed,  and  the 
petitioner  was  appointed  executor 
thereof  by  a  decree  of  the  probate 
court  of  Norfolk  county,  on  Febru- 
aiy  26,  1919.  The  property  of  the 
testator  at  his  death  was  worth  ap- 
proximately $1,527,000,  and  con* 
aisted  of  real  estate  in  Massachu- 
setts worth  $22,000,  real  estate  in 
Illinois  worth  $875,000,  and  se- 
curities and  other  personal  property 
approximately  worth  $630,000.  The 
securities  included  stock  in  corpora- 
tions orsranized  under  the  laws  of 
Illinois,  New  Jersey,  and  Wiscon- 
sin. 

As  executor,  and  under  the  au- 
thority conferred  upon  such  persons 
by  article  14  of  the  will,  the  peti- 
tioner paid  out  of  the  residue  of  the 
estate  to  the  state  of  Illinois  an  in- 
heritance tax  assessed  upon  the 
rights  of  the  several  beneficiaries 
under  the  will  to  succeed  to  real  and 
personal  property  situated  in  Dli- 
nois;  it  paid  to  the  state  of  New 
Jersey  the  inheritance  tax  assessed 
upon  the    rights  of  the  several 
beneficiaries  to  succeed  to  certain 
shares  of  stock  in  New  Jersey  cor- 
porations; it  paid  to  the  state  of 
Wisconsin  the  inheritance  tax  as- 
sessed upon  the  rights  of  the  several 


beneficiaries  to  succeed  to  certain 
shares  of  stock  in  a  Wisconsin  cor- 
poration; it  paid  to  the  state  of 
Illinois,  or  to  Cook  county  in  that 
state,  a  tax  upon  the  specifically  de- 
vised real  estate  in  that  state,  as- 
sessed under  the  Illinois  Real  Estate 
Tax  Law  prior  to  but  payable,  after 
the  death  of  the  testator ;  and  it  also 
paid  to  the  collector  of  internal  rev- 
enue at  Boston  an  estate  tax  as- 
sessed under  title  4  of  the  United 
States  Revenue  Act  of  1918  (Comp. 
Stat.  §8  6336|ar-6336fk). 

All  these  taxes  were  included  in 
an  affidavit  of  debts  and  expenses 
filed  with  the  commissioner  of  cor- 
porations and  taxation  for  the  com- 
monwealth, the  executor  claiming 
that  all  these  taxes  paid  by  it  from 
residue  should  be  treated  by  the 
Massachusetts  tax  commissioner  as 
debts  and  expenses  of  the  estate,  and 
deducted  from  the  residue  before  the 
tax  due  under  the  Massachusetts  In- 
heritance Tax  Law  upon  the  residue 
of  the  estate  was  computed.  The 
commissioner  refused  to  deduct  any 

£art  of  the  taxes  paid  under  the  in- 
eritance  tax  laws  of  Illinois,  New 
Jersey,  and  Wisconsin,  as  also  57.29 
per  cent  of  the  taxes  paid  upon  the 
Illinois  real  estate  and  under  the 
Federal  Estate  Tax  Law,  this  per- 
centage being  determined  by  the 
proportion  which  said  real  estate, 
amounting  in  value  to  $876,000, 
bore  to  the  testator's  total  property, 
amounting  in  value  to  $1,627,451.22. 
The  commissioner  assessed  the  Mas^ 
sachusetts  inheritance  tax  upon  the 
residue  in  accordance  with  his  rul- 
ing upon  the  question  of  deductions. 
If  those  rulings  were  wrong  the  sum 
of  $7,022.64  was  improperly  as- 
sessed. The  petitioner  paid  the  tax 
assessed  under  protest  as  to  the  sum 
of  $7,022.64,  and  in  accordance  with 
the  provisions  of  Stat.  1909,  chap. 
490,  part  4,  §  20,  now  Gen.  Laws, 
chap.  65,  §  27,  filed  its  petition  for 
abatement  in  the  probate  court  for 
the  county  of  Norfolk,  and  that 
court  decreed  that  the  petition  be 
dismissed.  The  case  is  before  this 
court  on  appeal  from  the  decree  of 
the  probate  court. 
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The  question  presented  by  the  ap- 
peal is  whether  the  commissioner 
should  have  deducted  from  the  es- 
tate upon  which  the  tax  upon  the 
residue  was  to  be  computed,  the 
amounts  which  the  petitioner  paid 
to  other  states  in  which  the  de- 
cedent had  property  at  his  death, 
the  amount  paid  the  United  States 
under  the  Federal  Estate  Tax  Law, 
and  the  whole  amount  paid  of  taxes 
assessed  upon  foreign  real  estate 
when  such  tax  was  assessed  before, 
but  was  payable  after,  the  death  of 
the  testator. 

Stat.  1909,  chap.  490,  pt.  4  §  1, 
formerly  Stat  1907,  chap.  563,  §  1, 
now  Gen.  Laws,  chap.  65,  f  1,  pro- 
vides that  "all  property  within  the 
jurisdiction  of  the  commonwealth 
.  .  .  belonging  to  inhabitants  of 
the  commonwealth  .  .  .  which 
shall  pass  by  will  .  .  .  shall  be 
subject  to  a  tax." 

Stat.  1907,  chap.  563,  §  6,  Stat. 
1909,  chap.  490,  pt.  4,  §  6,  Gen. 
Laws,  chap.  65,  §  13,  in  part  provide 
as  follows,  as  respects  the  value  of 
the  property  of  tiie  estate  for  taxa- 
tion: "Except  as  hereinafter  pro- 
vided, said  tax  shall  be  assessed 
upon  the  actual  value  of  the  prop^- 
erty  at  the  time  of  the  death  of  the 
decedent." 

The  phrase  of  Stat.  1909,  chap. 
490,  pt.  4,  §  1,  "which  shall  pass  by 
will,"  marfe  the  time  of  the  vesting 
of  the  right,  and  not  the  time  of  its 
enjoyment  in  pos- 
SIS;?  toST***  session,  or  the  time 
when  the  property, 
or  the  amount  of  the  property  less 
debts  and  charges  of  administra- 
tion, passes;  as  it  does  the  time 
when  the  tax  shall  be  computed 
upon  the  amount  of  property  which 
has  passed.  Callahan  t.  Wood- 
bridge,  171  Mass.  595,  51  N.  E.  176. 
The  rights  of  all  parties,  including 
the  right  of  the  commonwealth  to  its 
tax,  vest  at  the  death  of  the  testator. 
Kingsbury  v.  Chapin,  196  Mass. 
533,  538,  82  N.  E.  700, 13  Ann.  Cas. 
738.  The  statement  in  Hooper  v. 
Shaw,  176  Mass.  190,  at  191,  57  N, 
E.  361,  **that  these  words  most  nat- 
urally signify  the  property  which 


the  legatee  actually  would  get  were 
it  not  for  the  state  tax  imposed  by 
the  sentence  in  which  the  words  oc- 
cur," as  pointed  out  in  Hooper  v. 
Bradford,  178  Mass.  95, 98, 59  N.  E. 
678,  is  not  authority  for  any  conten- 
tion that  the  time  when  the  legatee 
gets  possession  is  the  time  for  the 
valuation. 

As  the  property  passes  to  the 
beneficiaries  for  the  purpose  of  tax- 
ation, with  the  death  of  the  testator, 
and  as  the  tax  must  be  computed  on 
the  value  of  the  property  after  the 
deduction  of  all  existing  lawful 
charges,  debts,  and  expenses  of  ad- 
ministration (Hooper  v.  Bradford, 
178  Mass.  95,  59  N.  E.  678 ;  Howe  v. 
Howe,  179  Mass.  546,  55  L.R.A.  626, 
61  N.  E.  225;  McCurdy  v.  McCurdy, 
197  Mass.  248,  252, 16  L.R.A.(N.S.) 
329,  83  N.  E.  881, 14  Ann.  Cas.  859; 
Pierce  v.  Stevens,  205  Mass.  219, 91 
N.  E.  319;  Baxter  v.  Treasurer,  209 
Mass.  459,  95  N.  E.  854;  Hill  v. 
Treasurer,  227  Mass.  331, 116  N.  E. 
509),  it  follows  that  the  question 
wheliier  the  inheritance  taxes  of 
other  states,  the  local  taxes  laid  on 
land  in  foreign  states,  and  the 
United  States  estate  tax  are  to  be 
deducted,  is  resolved  into  the  ques- 
tion whether  the  several  payments 
were  made  to  relieve  the  estate  from 
a  general  charge  upon  it,  to  dis- 
charge debts  or  other  obligations  of 
the  decedent,  or  to  defray  the  legal 
expenses  of  administration. 

As  regards  the  inheritance  taxes 
imposed  by  the  states  of  Ulinois, 
New  Jersey,  and  Wisconsin,  the  ex- 
ecutor does  not  claim  that  they  were 
paid  because  they  were  a  general  es- 
tate charge  or  debts  of  the  decedent, 
but  contends  that  the  payment  of 
them  is  a  proper  charge  of  adminis- 
tration, because  the  beneficiaries 
who  received  the  taxed  property 
would  have  had  a  claim  against  it  as 
executor  if  the  property  received 
was  reduced  in  amount  by  reason  of 
the  failure  of  the  executor  to  pay 
such  taxes  in  the  manner  provided 
by  the  will  of  the  testator.  Sher- 
man v.  Moore,  89  Conn.  190,  93  AtL 
241 ;  Corbin  v.  Townshend,  92  Conn. 
501, 103  AtL  647.  It  would  seem  to 
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be  plain,  in  the  absence  of  the  au- 
thorization of  the  will*  that  the 
ehaige  upon  the  succession  of  the 
foreign  property  was  a  tax  which 
the  executor  was  required  to  pay  in 
order  to  reduce  that  property  to 
possession,  for  the  purposes  of  ad- 
ministration and  distribution  (see 
Van  Beil's  Estate,  257  Pa.  155,  101 
AtL  316) ;  and  equally  plain  that 
onder  the  will  the  executor  could 
not  properly  leave  the  burden  of 
the  foreign  tax  to  remain  where  it 
-M«>ti..  ^  fell,  without  a  vio- 
toMiva  iB.  lation  of  its  legal 
obligation  to  the 
beneficiaries.  It  follows  that  the  re- 
fusal of  the  commonwealth  to  de^ 
duct  the  amount  paid  by  the  execu- 
tor, in  discharge  of  the  inheritance 
taxes  imposed  by  other  states,  was 
error. 

The  tax  assessed  upon  land  in 
Illinois,  prior  to,  but  payable  after, 
the  death  of  the  testator,  was  not  a 
charge  upon  the  general  estate ;  nor 
was  it  a  debt  of  the  testator  or  of 
his  estate,  in  the  absence  of  an  ex- 
press statute  of  which  we  have  no 
evidence.  Peirce  v.  Boston,  3  Met. 
620;  Appleton  v.  Hopkins,  5  Gray, 
630;  Boston  v.  Turner,  201  Mass. 
190,  87  N.  E.  634;  New  Jersey  v. 
Anderson,  203  U.  S.  483,  51  L.  ed. 
284,  27  Sup.  Ct  Rep.  137;  People  v. 
Dummer,  274  ni.  637,  643,  113  N. 
E.  934.  It  was,  however,  a  liability 
and  an  obligation  of  the  estate  upon 
vtidti  it  was  assessed,  which  the 
owner  in  his  lifetime,  or  the  execu- 
tor of  ^e  owner,  must  discharge  or 
»^er  if  he  would  save  the  loss  of 
that  property.  "Terra  debit,  homo 
solvit."  It  would  seem  to  be  a  mat- 
ter of  indifference 
^^t^t'i^.  whether  the  proce- 
dure of  recovery  is 
tiiat  of  an  action  in  personam  or  in 


rem.  In  either  case  the  burden  of 
the  obligation  is  a  charge  of  admin- 
istration. 

The  United  States  estate  tax 
should  have  been  wholly  deducted. 
In  its  nature  such  a 
tax  is  a  charge  StSJ^g'JSt.*' 
upon  the  net  estate 
transferred  by  death,  and  not  upon 
the  succession  resulting  from  death. 
Hooper  v.  Shaw,  176  Mass.  190,  67 
N,  E,  361;  Plunkett  v.  Old  Colony 
Trust  Co.  233  Mass.  471,  475,  7 
A.L.R.  696, 124  N.  E.  265 ;  Re  Ham- 
lin, 226  N.  Y.  407,  7  A.L.R.  701, 
124  N.  E,  4;  People  v.  Northern 
Trust  Co.  289  111.  475,  7  A.L.R.  709, 
124  N.  E.  662;  Corbin  v.  Baldwin, 
92  Conn.  99,  101  AtL  834,  Ann.  Cas. 
1918E,  932;  Knight's  Estate,  261 
Pa.  537,  104  Atl.  765.  The  estate 
upon  the  death  is,  to  the  extent  of 
the  tax,  instantly  depleted.  People 
V.  Bemis,  68  Colo.  48.  189  Pac.  32; 
United  States  v.  Perkins,  163  U,  S. 
625,  630,  41  L.  ed.  287,  289, 16  Sup. 
Ct.  Rep.  1078. 

The  decree  of  the  Probate  Court 
must  be  reversed,  and  the  cause  re- 
committed for  action  in  accordance 
with  this  opinion. 

Ordered  accordingly. 


Rom 


The  decision  in  the  reported  case 
(Old  Colony  Trust  Co.  v.  Bubeell, 
ante,  689),  is  in  accord  with  the  ma- 
jority of  courts  in  holding  that  the 
Federal  estate  tax  Is  to  be  deducted 
before  computing  the  state  tax.  The 
authorities  on  this  question  are  re- 
viewed In  the  note  in  7  A.L.R.  714, 
and  supplement  thereto,  post,  702. 
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RE  ESTATE  OF  HENRY  MILLER,  Deceased. 
STATE  OF  CALIFORNIA  et  al.,  Appts. 

Oaiifomia  Supreme  Co%ut  (In  Bane)^Januarif  1«,  1981, 

(_  Cal.  — ,  195  Pac  413.) 

Tax  —  inheritance     deduction  of  Federal  tax. 

1.  In  computing  a  state  succession  tax  wliich  is  to  be  upon  the  clear 
market  value  of  the  interest  transferred,  the  estate  tax  imposed  by  the 
Federal  government  upon  the  estate  of  the  person  from  whom  the  piopertr 
devolved  is  to  be  deducted. 

[See  note  on  this  question  beginning  on  page  702.] 


—  tax  of  sister  state  —  dednction. 

2.  A  succession  tax  exacted  upon 
stock  of  a  corporation  by  the  state  of 
its  domicil  should  be  deducted  before 
assessing  the  succession  tax  imposed 
by  the  state  of  the  domicil  of  the 
legatees,  into  which  the  stock  or  its 
value  passes  for  distribution. 

—  transfer  inter  vivos — effect. 

3.  Under  a  statute  providing  for  ap- 
praisal of  future  or  contingent  estates 
for  purposes  of  inheritance  taxation 
immediately  after  the  death  of  the 


decedent,  the  taxable  interest  under  a 
transfer  in  contemplation  of  death 
which  creates  a  life  estate  in  testator 
with  remainder  to  beneficiaries  should 
be  determined  as  of  the  date  of  testa- 
tor's death,  so  that,  in  case  the  bene* 
ficial  interest  is  reduced  by  inherit- 
ance taxes  levied  under  statutes  ot 
other  jurisdictions  enacted  after  the 
transfer  was  made,  such  taxes  should 
be  deducted,  although,  when  a  trans- 
fer is  made  inter  vivos,  it  is  liable  for 
tax  as  determined  by  the  law  in 
effect  when  It  is  made. 


Appeal  by  the  state  and  state  comptroller  from  an  order  of  the  Superior 
Court  for  the  City  and  County  of  San  Francisco  (Dunne,  J.)  detennining 
and  fixing  the  amount  of  inheritance  tax  payable  upon  the  estate  of  Henir 
Miller,  deceased.  Affirmed, 

The  facts  are  stated  in  the  opinion  of  the  court 

Messrs.  U.  S.  Webb,  Blatthew  Brady,    23  Cal.  App.  285,  137  Pac.  1067;  Re 


Robert  A.  Waring,  H.  C  Lncaa,  and 
Heortley  F.  Peart  for  appellants. 

Messrs.  Edward  F.  iVeadwell  and 
Forrest  A.  Cobb,  for  respondents. 

The  amount  of  the  Federal  tax 
should  be  deducted  before  computing 
the  state  Inheritance  tax. 

Hooper  v.  Shaw,  176  Mass.  190,  67 
N.  E.  361;  Corbin  v.  Townshend,  92 
Conn.  501,  103  Atl.  647;  Corbin  v. 
Baldwin.  92  Conn.  99,  101  Atl.  834, 
Ann.  Cas.  1918E,  932;  Knight's  Estate, 
261  Pa.  537,  104  Atl.  765;  People  v. 
Pasfleld,  284  III.  450,  120  N.  E.  286; 
State  ex  rel.  Smith  v.  Probate  Ct.  139 
Minn.  210,  166  N.  W.  125;  Roebling's 
Estate,  89  N.  J.  Eq.  163,  104  Atl,  295; 
People  v.  Bemia,  68  Colo.  48,  189  Pac. 
32;  People  v.  Northern  Trust  Co.  289 
111.  475,  7  A.L.R.  709.  124  N.  E.  662; 
State  V.  First  Calumet  Trust  &  Sav. 
Bank,  —  Ind.  App.  — ,  125  N.  E.  200; 
Re  Kennedy,  157  Cal.  517,  29  LJt.A. 
(N.S.)  428, 108  Pac.  280;  Re  Williams. 


Hite,  159  Cal.  392,  32  L.R.A.(N.S.) 
1167,  lis  Pac.  1072,  Ann.  Cas.  1912C 
1014;  Northern  Trust  Co.  v.  Lederer. 
257  Fed.  812,  affirmed  in  —  C.  C.  A.  — ^ 
262  Fed.  62. 

The  Nevada  inheritance  tax,  being 
levied  by  the  state  controUinar  the 
stock  in  question,  is,  if  valid,  a  charge 
that  must  be  paid  before  the  bene- 
ficiaries could  come  into  possession 
of  the  stock,  and  should  therefore  be 
deducted. 

Corbin  v.  Townshend,  92  Conn.  501, 
IDS  Atl.  647. 

Olney,  J.,  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  by  the  state  and 
the  state  comptroller,  in  whose 
charge  is  the  matter  of  collecting  in- 
heritance taxes,  from  a  portion  of  a 
common  order  and  judgment  en- 
tered in  three  different  proceedings 
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determininfiT  and  fixing  the  inher- 
itaDce  taxes  payable  upon  the  death 
of  one  Henry  Miller.  Miller  was  a 
resident  of  California,  and  died  tes- 
tate October  14,  1916.  On  April 
17, 1913,  he  had  executed  a  deed  of 
trust  to  Nellie  Miller  Nickel  and  J. 
Leroy  Nickel*  assigning  to  them 
as  trustees  approximately  120,000 
shares  of  the  capital  stock  of  Miller 
&  Lax  Company,  a  Nevada  corpora- 
tion. It  is  conceded  that  the  trans- 
fer was  made  in  contemplation  of 
death,  and  is  subject  to  tax  under 
our  Inheritance  Tax  Law  in  eif  ect  at 
the  time  of  transfer.  The  contro- 
versy is  solely  as  to  the  amount  of 
the  tax. 

Immediately  prior  to  the  tran^ 
fer,  but  not  going  into  effect  until 
afterwards,  the  state  of  Nevada 
adopted  an  Inheritance  Tax  Law 
{Statutes  of  Nevada  for  1913,  p. 
411),  and  thereafter,  and  prior  to 
Miller's  death,  the  United  States 
adopted  the  existing  Federal  Tax 
Act  Revenue  Act  of  1916,  title  2, 
39  Stat,  at  L.  pp.  777-780,  chap. 
463,  Comp.  Stat  §§  6336ia-6336im, 
Fed.  Stat.  Anno.  Supp.  1918,  pp. 
305-310.    Under  these  laws,  the 
United  States  makes  claim  for  taxes 
in  the  amount  of  nearly  $4,000,000 
on  the  transfer  motioned,  and  the 
state  of  Nevada  makes  daim  for 
some  $48,000.  The  validity  of  both 
these  claims  is  in  contest  and  as  yet 
undetermined.   Such  being  the  sit- 
oation,  the  trustees  named,  when  it 
came  to  fixing  the  inheritance  taxes 
on  the  transfer  under  the  California 
law,  claimed  that  in  case  the  claims 
of  the  United  States  and  Nevada 
should  be  finally  upheld,  the  amount 
of  those  claims  as  established  should 
be  deducted  from  the  value  of  the 
stock  transferred  in  order  to  obtain 
the  value  upon  which  the  California 
tax  should  be  computed.  The  claim 
of  the  state  and  the  state  comptrol- 
ler, on  the  other  hand,  was  that  no 
such   deduction  'should  be  made. 
The  lower  court  sustained  the  con- 
tention of  the  trustees,  and  the  or- 
der or   judgment  appealed  from 
provides,  among  other  things,  for 
such  deduction  to  the  extent  that  the 
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validity  of  the  claims  of  the  United 
States  and  Nevada  may  be  finally 
established.  It  is  from  this  portion 
of  the  order  and  judgment  that  the 
appeal  is  taken. 

We  are,  of  course,  not  concerned 
here  with  the  validity  of  the  claims 
of  the  United  States  and  Nevada. 
We  are  concerned  only  with  the  re- 
sult upon  the  amount  of  tax  due  the' 
state  of  California,  in  case  those 
claims  are  valid  and  finally  so  estab- 
lished. For  the  purposes  of  discus- 
sion, then,  we  may  assume  their 
validity.  It  will  also  simplify  some- 
what tiie  discussion  of  the  primary 
question  involved  if  we  assume  that 
it  is  not  material  that  the  transfer 
was  made  prior  to  Miller's  death, 
and  prior  to  the  going  into  effect  of 
both  the  Nevada  and  the  United 
States  tax  acts.  Our  discussion  will 
therefore,  for  the  time  being,  be  on 
the  basis  of  a  transfer  by  inher- 
itance or  will  occurring  upon  Mil- 
ler's death.  It  should  also  be  noted 
that  shortly  after  Miller's  death  the 
California  law  was  amended  so  as 
to  provide  expressly  that  no  deduc- 
tion should  be  made  because  of  the 
Federal  tax.  This  amendment, 
however,  very  plainly  cannot  affect 
the  question  as  to  what  was  the  law 
before  its  adoption,  and  that  ques- 
tion must  be  determined  as  if  the 
amendment  had  not  been  made. 

The  California  act  (Stat  1911,  p. 
713)  contains  no  provision  as  to 
how  the  principal  upon  which  the 
tax  is  to  be  computed  is  to  be  ascer- 
tained other  than  that  it  is  desig- 
nated as  the  "clear  market  value"  of 
the  "beneficial  interest"  transferred, 
and  that  there  are  provisions  which 
plainly  imply  that  the  decedent's 
debts  and  the  commissions  of  exec- 
utors are  to  be  deducted  to  ascertain 
this  "clear  market  value."  In  this 
connection  it  should  be  noted  that 
this  designation  of  the  principal  up- 
on which  the  tax  is  to  be  computed 
is  one  common  to  the  inheritance 
tax  acts  of  many  other  states,  and, 
in  particular,  is  the  designation  in 
the  acts  under  consideration,  in 
most  of  the  decisions  from  other 
states  which  we  subsequently  cite. 
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But  while  this  is  the  desisrnation  in 
our  act,  and  the  only  provisions  for 
deductions  are  for  &e  deduction  of 
debts  and  executors'  commissions, 
the  plain  purpose  of  the  act  was  that 
the  clear  market  value  of  the  bene- 
ficial interest  transferred  should  be 
its  net  clear  value.  This  has  been  the 
construction  given  it  in  actual  ad- 
ministration and  by  the  courts  (Re 
Kennedy,  167  Cal.  517,  29  L.R.A. 
(N.S.)  428,  108  Pac.  280;  Re  Kite. 
159  Cal.  392,  32  L.R.A.  (N.S.)  1167, 
113  Pac.  1072,  Ami.  Gas.  19120, 
1014),  and  tiie  deduction  of  ex- 
penses of  administration,  sums  al- 
lowed by  way  of  family  allowance, 
and  the  value  of  property  set  aside 
as  a  family  homestead,  as  well  as 
of  debts,  has  been  sanctioned  and 
has  been  commonly  made.  The 
primary  question,  or,  rather,  ques- 
tions, in  the  present  case,  are,  there- 
fore: (1)  In  determining  the  net 
clear  value  of  the  beneficial  interest 
transferred,  should  the  Federal  es- 
tate tax  be  deducted?  and  (2)  for 
the  same  purpose  should  the  Nevada 
inheritance  tax  on  the  stock  of  a 
Nevada  corporation  owned  by  a 
resident  of  this  state  at  the  time  of 
his  death  be  also  deducted?  These 
two  questions  are  not  the  same,  and 
we  shall  consider  first  that  concern- 
ing the  Federal  tax. 

The  solution  is  found  in  the  dif- 
ferent natures  of  the  two  taxes,  the 
California  tax  and  the  Federal  tax. 
The  California  tax  is  a  succession 
tax,  a  tax  on  the  beneficial  interest 
of  each  beneficiary  or  heir.  If  there 
be  more  than  one  beneficiary  or  heir 
there  is  a  separate  tax  on  the  in- 
terest of  each,  computed  on  its  net 
clear  value,  and  chargeable  against 
it.  The  provisions  of  the  law  are 
substantially  the  same  as  those  of 
the  previous  Inheritance  Tax  Act  of 
1905  (Stat  1905,  p.  341) ,  which  was 
under  consideration  in  Re  Kennedy, 
previously  referred  to.  The  ques- 
tion there  presented  was  whether  a 
homestead  set  apart  for  the  widow 
of  the  testator  out  of  his  estate,  in 
the  course  of  probate,  should  be  de- 
ducted in  order  to  determine  the 
amount  upon  which  she,  as  resid- 


uary legatee,  should  pay  the  inher- 
itance tax.  It  was  held  that  it 
should  be  deducted  because  of  tiie 
nature  of  the  tax,  the  court  sa3nng 
at  page  526  of  157  Gal. :  '*The  pro- 
visions of  our  Tax  Act  clearly  show 
that  the  tax  imposed  thereby  is  one 
solely  upon  the  devisee,  legatee,  or 
heir,  and  one  upon  him  only  as  to 
such  property  as  he  actually  takes 
on  distribution  as  devisee,  legatee, 
or  heir.  It  would  appear  to  be  a 
most  absurd  and  inequitable  provi- 
sion that  imposed  a  tax  on  one  for 
the  privilege  of  succeeding  as  heir, 
devisee,  or  legatee  to  certain  prop- 
erty of  the  decedent,  where  the  very 
property  to  which  he  is  so  held  to 
succeed  is  lawfully  diverted  by  the 
probate  court  to  other  purposes,  and 
never  can  be  distributed  to  him." 

The  Federal  tax  under  the  Act  of 
1916,  on  the  other  hand,  is  not  a 
succession  tax,  but  an  estate  tax; 
not  a  tax  on  what  comes  to  the  bene- 
ficiaries or  heirs,  but  upon  what  is 
left  by  the  decedent.    In  this  re- 
spect it  differs  from  the  legacy  tax 
imposed  by  the  United  States  War 
Revenue  Act  of  1898  (30  Stat.  448). 
The  Act  of  1916  entitles  the  tax  an 
"estate  tax,"  and  in  terms  imposes 
it  upon  the  net  estate  of  the  dece- 
dent as  a  unit.  It  is  not  apportioned 
among  the  various  transferees,  and 
bears  no  relation  to  the  separate 
amounts  which  they  are  to  receive. 
The  distinction  between  a  succession 
tax  and  an  estate  tax  is  a  recognized 
distinction,  and,  so  far  as  we  are 
aware,  it  has  been  held  without  ex- 
ception that  the  Federal  tax  under 
the  Act  of  1916  is  of  the  latter  char- 
acter.   It  is  not  possible,  in  our 
judgment,  to  take  any  other  reason- 
able view  of  it. 

The  nature  of  the  Federal  tax  is 
discussed  in  Roebling's  Estate,  89  N. 
J.  Eq.  163,  and  it  is  said  at  page  166, 
104  Atl.  296:  "To  be  more  precise, 
it  is  imposed  upon  the  estate  trans- 
ferred by  death,  and  not  upon  the 
succession  resulting  from  death. 
The  distinction  is  well  defined  and 
recognized  in  countries  where  both 
kinds  of  tax  exist  The  Federal  tax 
resembles  the  probate  duty  the 
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Act  of  1862,  chapter  119  (12  Stat, 
at  L  483),  whiui  was  payable  by 
the  executor  out  of  the  estate,  while 
the  legacy  duty  therein  provided  for 
(at  page  485)  was  payable  by  the 
ben^ciaries.   The  tax  occupies  the 
same  field  of  death  duty  as  does 
the  'estate  tax'  in  England.  By  the 
Finance  Act  of  1894  an  estate  duty 
is  levied  upon  the  principal  value  of 
all  proper^,  real  or  personal,  which 
passes  on  ttie  death  of  a  person,  and 
is  imposed  upon  the  estate,  and  is 
p^able  by  the  executor  as  an  ad- 
ministration expense.    In  addition 
to  this  tax,  there  are  also  a  legacy 
tax,  and  a  succession  duty  upon  the 
realty,  payable  by  the  recipients. 
Speaking  of  tJie  death  duty,  Mr. 
Hanson  in  his  opening  chapter 
(Hanson,  Death  Duties,  6th  ed.) 
says:  "The  new  duty  imposed  by  the 
Finance  Act  1894,  and  called  estate 
duly,  supersedes  probate  duty;  but 
the  key  to  the  construction  of  the 
Finance  Act  1894  and  the  amend" 
ing  act  lies  in  remembering  that  the 
new  estate  duty,  although  it  is  levi- 
able on  property  which  was  left  un- 
touched by  probate  duty,  such  as 
real  estate,  yet  is  in  substance  of  the 
same  nature  as  the  old  probate  duty. 
What  it  taxes  is  not  the  interest  to 
which  some  person  succeeds  on  a 
death,  but  the  property  in  respect  of 
which  an  interest  ceased  by  reason 
of  the  death.  Unless  this  principle 
is  clearly  kept  in  view,  the  mind  is 
constantly  tempted  by  the  wording 
of  the  act  to  revert  to  principles  of 
succession  duty,  which  have  no  real 
eonneclJon  with  the  subject.' " 

See  also  to  the  same  effect,  Corbin 
v.  Townshend,  92  Conn.  601,  103 
Atl.  647;  Knight's  Estate,  261  Pa. 
637, 104  Aa  765;  People  v.  Pasfield, 
284  HI.  450,  120  N.  E.  286;  State 
ex  rel.  Smith  v.  Probate  Ct  139 
Minn.  210,  166  N.  W.  125 ;  People  v. 
Bemis.  68  Colo.  48,  189  Fac.  32; 
State  T.  First  Calumet  Trust  &  Sav. 
Bank,  —  Ind.  App.  — ,  125  N.  E. 
200,  and  Northern  Trust  Co.  v.  Led- 
erer  (D.  C.)  257  Fed.  812,  affirmed 
in  Lederer  v.  Northern  Trust  Co.  — 
i  C.  C.  A.  — ,  262  Fed.  52. 
I   The  state  tax,  then,  being  a  suc- 
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cession  tax, — a  tax  upon  what  the 
transferee  receives, — and  the  Fed- 
eral tax  being  an  estate  tax,^ — a  tax 
upon  what  the  decedent  leaves, — 
there  would  seem  to  T««-tafc.rit«e. 
be  no  escape  from  -dcdaetioa  of 
the  conclusion  that  ^•'"•^ 
the  Federal  tax  must  be  deducted  in 
order  to  determine  the  amount  upon 
which  the  state  tax  should  be  levied, 
»nce  it  is  plain  that  what  the  trans- 
feree receives  is  only  the  portion  of 
what  the  decedent  left  which  re- 
mains after  the  Federal  tax  is  taken. 
We  might  apply  here  the  language 
from  Re  Kennedy,  already  quoted, 
that  '*it  would  appear  to  be  a  most 
absurd  and  inequitable  provision 
that  imposed  a  tax  on  one  for  the 
privilege  of  succeeding  as  heir,  dev- 
isee, or  legatee  to  certain  property 
of  the  decedent,  where  the  very 
property  to  which  he  is  so  held  to 
succeed  is  lawfully  diverted  by  the 
probate  court  [in  this  case  by  op- 
eration of  law]  to  other  purposes, 
and  never  can  be  distributed  to 
him." 

We  might  also  say  in  the  language 
of  People  V.  Pasfield,  supra,  284  111. 
454,  120  N.  E.  288:  "The  legatees 
and  distributees  cannot,  in  any 
sense,  be  held  to  have  'received'  any 
part  of  the  duty  that  is  paid  to  the 
government  by  the  executor  or  trus- 
tee or  administrator  as  such  estate 
tax,  and  there  is  no  language  in  the 
act  that  will  permit  a  construction 
that  the  duty  is  levied  upon  each 
share  of  the  legatees  or  distributees 
of  the  decedent,  as  was  given  the 
Federal  Act  of  1898  by  the  court  in 
Knowlton  v.  Moore,  178  U.  S.  41,  44 
L.  ed.  969,  20  Sup.  Ct.  Rep.  747. 
The  Federal  Estate  Tax  Act  of  Sep- 
tember 8, 1916,  necessarily  operated 
to  lessen,  by  the  amount  of  such  tax, 
the  clear  value  of  the  beneficial  in- 
terest which  passed  to  the  heirs  and 
legatees  in  the  instant  case,  and  pre- 
vented their  receiving  any  part  of 
that  tax,  and  the  ruling  of  the  coun- 
ty court  that  the  same  should  be  de- 
ducted before  computing  the  state 
tax  was  correct." 

The  identical  question  presented 
here  as  to  whether  the  Federal  tax 
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should  or  should  not  be  deducted  in 
computing  a  succession  tax  has  been 
presented  in  a  number  of  other  ju- 
risdictions, and  the  overwhelming 
weight  of  authority  is  that  it  should 
be  deducted.  It  was  so  held  in  all 
of  the  cases  we  have  cited  above  as 
to  the  nature  bf  the  Federal  tax. 
The  discussion  of  the  question  by 
many  of  them  is  full  and  convincing, 
and  makes  unnecessary  here  any- 
thing more  than  the  rather  brief 
discussion  we  have  given  to  it. 

We  are  cited  to  but  three  author- 
ities as  holding  to  the  contrary. 
While  one  of  them  is  not  in  poin^ 
the  other  two  are,  and  it  may  not  be 
amiss  as  to  the  latter  to  point  out 
wherein  we  think  they  are  in  error. 
The  case  to  which  we  have  referred 
as  not  in  point  is  Re  Sanford,  188 
Iowa,  833,  175  N.  W.  506.  It  is  not 
in  point,  for  the  reason  that  the 
Iowa  statute,  unlike  ours,  partic- 
ularly specifies  what  should  be  de- 
ducted before  computing  the  tax, 
and  that  nothing  else  should  be  de- 
ducted, and  the  Federal  tax  did  not 
come  within  any  of  the  deductions 
authorized.  It  is  upon  this  peculiar- 
ity of  the  statute  that  the  decision 
goes. 

The  two  cases  referred  to  which 
are  in  point  are  Re  Sherman,  179 
App.  Div.  497,  166  N.  Y.  Supp.  19. 
affirmed  in  222  N.  Y.  540,  118  N.  E. 
1078,  and  Re  Bierstadt,  178  App. 
Div.  836, 166  N.  Y.  Supp.  168,  which 
may  be  considered  as  one,  and 
Week's  Estate,  169  Wis.  316, 172  N. 
W.  732.  The  New  York  case  or 
cases  go  apparently  upon  the  ground 
that  the  Federal  tax  is  unconstitu- 
tional, and  upon  the  authority  of  Re 
Gihon,  169  N.  Y.  443,  62  N.  E.  561. 
The  question  as  to  the  constitution- 
ality of  the  Federal  tax  is  not  pre- 
sented here,  and,  as  we  have  said,  its 
validity  must  be  assumed.  As  to 
the  authority  of  Re  Gihon,  the  two 
later  New  York  decisions  under  dis- 
cussion fail  to  recognize  the  differ- 
ence between  the  Federal  legacy  tax 
under  the  law  of  1898,  which  was 
involved  in  Re  Gihon,  and  the  Fed- 
eral estate  tax  under  the  Law  of 
1916,  which  was  involved  in  them. 


The  legacy  tax  of  1898  was  a  succes- 
sion tax,  as  its  name  would  indicate, 
and  it  is  upon  this  fact  that  the  deci- 
sion in  Re  Gihon  is  rested.  It  is 
said:  "In  our  judgment  the  vital 
error  of  this  argument  [the  ar- 
gument for  the  deduction  of  the 
Federal  legacy  tax]  ties  in  the  aa- 
sumption  that  the  taxes  are  pri- 
marily payable  out  of  the  estate.* 
The  Federal  tax  is  of  exactly  the 
same  nature  as  the  state  tax — a  tax 
not  on  property,  but  on  succession; 
that  is  to  say,  a  tax  on  the  legatee 
for  the  privilege  of  succeeding  to 
property." 

The  decision,  therefore,  cannot  be 
considered  as  authority  for  not  de- 
ducting an  estate  tax,  and  affords 
no  justification  for  tiie  later  cases  in 
so  holding.  On  the  contrary,  the 
implication  from  it  is  that  such  a 
tax  should  be  deducted. 

As  to  the  Wisconsin  case,  it  v/ro- 
ceeds  solely  upon  the  proposition 
that  the  statute  makes  no  express 
provision  for  any  deduction  what- 
ever.   It  recognizes  the  fact  that 
this  ground  would  forbid  a  deduc- 
tion of  any  sort  from  the  gross  value 
of  the  estate  left  by  the  decedent, 
even  a  deduction  of  expenses  of  ad- 
ministration ;  and  yet  it  also  recog- 
nizes that  it  was  the  established 
practice  in  Wisconsin  to  make  a  de- 
duction for  expenses  of  administra- 
tion, and,  by  expressly  refusing  to 
disturb  that  practice,  confirms  it. 
We  cannot  follow  it  to  such  incon- 
sistent and  irreconcilable  results. 
It  is  the  settled  law  of  this  state  that 
the  inheritance  tax  is  imposed  upon 
the  net  clear  market  value  of  what 
the  transferee  receives,  and  that  to 
ascertain  this  the  value  of  what  he 
does  not  receive,  in  contemplation 
of  law,  must  be  deducted  from  the 
value  of  what  the  decedent  left 
The  application  of  this  principle 
plainly  requires  the  deduction  of  thft 
Federal  estate  tax. 

As  to  the  deduction  of  the  Nevada 
tax,  the  question  is  quite  different, 
and  its  correct  answer  by  no  meanft 
60  certain.  Very  little  attention  iij 
paid  to  it  by  counsel  on  either  sid^ 
undoubtedly  because  of  the  souw 
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amount  of  tax  claimed  as  compared 
with  the  amount  of  tax  claimed  by 
the  United  States.  But  the  Nevada 
tax,  like  our  own,  is  a  succession  tax, 
a  tax  on  what  the  transferee  re- 
ceives, and  it  is  quite  permissible  to 
have  two  taxes  on  the  same  thing, 
and  ordinarily,  where  such  taxes  are 
levied,  neither  is  to  be  deducted  in 
computing  the  other. 

In  support  of  their  position,  coun- 
sel for  the  trustees  advance  the  rea- 
soning and  authority  of  Corbin  v. 
Townshend,  92  Conn.  501,  103  Atl. 
647,  and  Van  Beil's  Estate,  267  Pa. 
155,  101  Atl.  316.  That  reasoning 
18  ttiat  the  tax  of  the  foreign  state 
"must  be  paid  before  the  executor 
or  administrator  can  reduce  the 
[foreign]  bonds  or  stock  to  posses- 
sion. These  cannot  be  transferred 
until  the  [foreign]  state  tax  is  paid, 
and  the  value  of  the  security  so 
transferred  is  reduced  by  the 
amount  of  the  tax  which  the  exec- 
utor or  administrator  has  had  to 
pay."  Corbin  v.  Townshend,  supra. 
This  reasoning  is  hardly  sufficient. 
The  stocks  and  bonds  cannot,  of 
course,  be  transferred  until  the  tax 
is  paid,  and  the  administrator  or 
executor  must  pay  it.  But  this  is 
true  of  the  tax  by  the  state  of  the 
decedent's  domicil  as  well.  The 
point  is  that  while  each  tax  must  be 
paid,  and  paid  by  the  administrator 
or  executor,  botii  are  a  tax  on  the 
same  thing, — ^the  interest  of  the 
transferee, — and  both  are  charge- 
able against  it  and  finally  paid  out 
of  it  If  the  two  taxes  were  levied 
under  concurrent  or  equal  author- 
ity, we  would  have  little  hesitation 
in  holding  that,  without  express  pro- 
vision to  the  contrary  in  the  statute, 
neither  should  be  deducted  in  com- 
puting the  other.  Such  was  the  sit- 
uation and  ruling  in  Re  Gilion, 
supra,  where  the  two  taxes  involved 
were  the  Federal  legacy  tax  under 
the  Law  of  1898  and  the  state  suc- 
cession tax.  It  is  manifest  that  in 
such  a  case  both  the  Federal  govern- 
ment and  the  state  have  equal  and 
concurrent  authority,  and  no  reason 
appears  why  the  tax  of  one  should 
be  dedacted  in  computing  the  tax  of 
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the  other.  Hooper  v.  Shaw,  176 
Mass.  190,  57  N.  E.  361,  holds  to  the 
contrary,  but  we  fail  to  appreciate 
the  reasons  it  advances  for  so  do- 
ing. 

But  there  is,  we  believe,  a  differ- 
ence between  two  succession  taxes, 
one  Federal  and  one  state,  and  two 
succession  taxes,  both  state, — one 
imposed  by  the  state  having  actual 
control  over  the  subject-matter  of 
the  transfer,  and  the  other  imposed 
by  the  state  of  the  domicil  of  the 
decedent.  The  two  states  do  not 
have  equal  and  concurrent  authority 
in  such  a  case.  The  authority  of  the 
state  having  actual  control  of  the 
subject-matter,  either  because  it  is 
personal  property  within  its  limits, 
or  because,  as  in  this  case,  it  is  the 
stock  of  one  of  its  corporations,  is. 
of  necessity,  the  superior.  The 
state  of  the  decedent's  domicil  can 
deal  with  the  property  only  after 
the  requirements  of  the  state  of  its 
actual  situs  are  satisfied.  Putting 
it  another  way  and  concretely,  the 
stock  of  Henry  Miller  in  the  Nevada 
corporation  comes  into  his  Cal- 
ifornia estate,  there  to  be  adminis- 
tered upon  and  taxed,  only  after  the 
requirements  of  Nevada  are  com- 
plied with,  and  the  only  thing  over 
which  California  secures  authority 
is  what  remains  after  Nevada  has 
teken  its  tax.  It  would  seem  rea- 
sonable to  say  under  such  circum- 
stances that,  so  far  as  California  is 
concerned,  the  value  of  the  interest 
transferred  by  death,  or  in  contem- 
plation of  death,  is  the  value  of  the 
corporate  stock  aft- 
er the  Nevada  tax  ^tSSiASKStom. 
had  been  paid. 
This,  we  believe,  is  the  justification 
of  Corbin  v.  Townshend  and  Van 
Beil's  Estate,  which  hold  that  the 
foreign  tax  should  be  deducted.  It 
is  a  reason  hinted  at  in  both,  and 
may  in  fact  be  the  thought  which 
underlies  them,  too  briefly  expressed 
to  be  entirely  clear  to  us.  Re 
Penfold,  216  N.  Y.  171,  110  N.  E. 
499,  Ann.  Cas.  1916A,  783,  is  a  de- 
cision to  the  contrary,  but  it  pro- 
ceeds aolely  on  the  authority  of  Re 
Gihon,  which,  because  of  the  dis- 
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tinction  stated,  we  do  not  think  in 
point.  At  any  rate,  for  the  reasons 
given,  we  are  ready  to  follow  the 
authority  of  Corbin  v.  Townshend 
and  Van  BeiPs  Estate,  and  to  hold 
in  this  case  that  the  Nevada  tax 
should  be  deducted. 

There  remains  only  the  question 
as  to  whether  or  not  the  conclusion 
so  reached  as  to  both  the  Federal 
and  the  Nevada  tax  is  affected  by 
the  circumstances  that  the  partic- 
ular transfer  under  consideration 
was  not  made  by  death,  but  inter 
vivos  and  in  contemplation  of  death 
only,  and  that,  when  the  transfer 
was  made,  neither  the  Federal  nor 
the  Nevada  act  was  in  force.  It  is 
the  settled  law  in  this  state,  as  well 
as  in  other  jurisdictions,  that  when 
a  transfer  is  made  inter  vivos  its 
liability  for  tax  is  determined  by 
the  law  then  in  effect,  even  though 
the  tax  be  not  payable  until  the 
death  of  the  transferrer.  Hunt  v. 
Wicht,  174  Cal.  205,  L.R.A.1917C, 
961,  162  Pac.  639;  Re  Felton,  176 
Cal.  663,  169  Pac.  392;  Nickel  v. 
State,  179  Cal.  126,  175  Pac.  641. 

,With  this  proposition  as  a  prem- 
ise, counsel  for  the  state  argue  that, 
upon  the  making  of  the  transfer 
here  involved,  there  vested  in  the 
state  the  right  to  the  tax  imposed  by 
the  statute  then  in  force,  and  that 
this  right  cannot  be  devested  by  a 
subsequent  statute  of  another  juris- 
diction. This  we  may  concede; 
but,  conceding  it,  the  question  still 
remains  as  to  the  method  of  comput- 
ing the  amount  of  the  tax,  the  right 
to  which  so  vested.  This  is  the  real 
question  in  the  case.  It  is  evident 
that,  if  the  tax  is  by  our  statute  to 
be  computed  on  the  value  of  the 
property  as  of  the  date  of  transfer, 
then  to  permit  this  value  to  be 
reduced  by  the  amount  of  taxes  im- 
posed subsequently  by  other  sover- 
eignties would  be  to  reduce  the  tax 
from  what  our  statute  provides  shall 
be  collected.  On  the  other  hand,  if 
our  statute  provide  that  the  valu- 
ation is  to  be  made  as  of  the  date  of 
death  of  the  transferrer,  then  the 
valuation  which  our  own  statute 
calls  for  is  one  that  must  take  into 
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account  valid  burdens  then  existing 
upon  the  beneficial  interests  trans- 
ferred, and  which  have  the  effect  of 
taking  from  the  beneficiaries  a  por- 
tion of  those  interests,  and  it  is 
wholly  immaterial  that  such  burdens 
were  or  were  not  imposed  at  or  prior 
to  the  time  of  transfer.  They  exist 
at  the  time  of  death,  when  the  val- 
uation is  to  be  made,  and  reduce  the 
value  as  of  that  time,  and  it  is  this 
value  which  our  statute  calls  for. 
The  question,  therefore,  presents  it- 
self as  to  whether,  under  our  ovn 
statute,  the  tax  in  this  case  is  to  be 
computed  upon  the  value  of  the 
beneficial  interests  transferred  as  of 
the  date  of  transfer,  or  as  of  the 
date  of  the  death  of  Milleri  the 
transferrer. 

When  the  dates  of  transfer  and 
death  are  the  same,— that  is,  in  the 
usual  case,  where  the  transfer  is  by 
death, — the  question  does  not  arise, 
and  the  statute  plainly  contemplates 
a  valuation  as  of  the  joint  date  of 
transfer  and  death.    There  is  no 
declaration  in  the  statute  as  to  whst 
shall  be  the  rule  when  the  dates  are 
not  the  same;  i.  e.,  when  a  taxable 
transfer  is  made  prior  to  the  death 
of  the  transferrer.    The  statute,  ; 
however,  does  contain  a  provision  | 
which  closely  approaches  a  declara-  ! 
tion  that  the  valuation  of  future, 
contingent,  or  limited  estates,  creat-  , 
ed  by  the  transfer,  shall  be  as  of  the  i 
date  of  death.    Such  estates  were  i 
created  by  the  transfer  here  in- 
volved.  The  beneficial  interests  un-  I 
der  the  trust  were  a  life  estate  in  | 
Miller,  with  remainder  over  to  his  j 
daughter  and  her  husband  for  their  ! 
lives,  and  to  the  survivor  of  them  ; 
for  his  or  her  life,  with  remainder  [ 
over  in  fee.   The  provision  of  the  j 
statute  referred  to  is  the  portion  of  ; 
§  B  reading  (the  italics  being  ours) : 
"When  any  grant,  gift,  legacy,  de- 
vise or  succession  upon  which  a  tax 
is  imposed  by  section  one  of  this  act 
shall  be  an  estate,  income,  or  in- 
terest for  a  term  of  years,  or  for 
life,  or  determinable  apon  any  fu- 
ture or  contingent  event,  or  shall  be 
a  remainder,  reversion,  or  other  ex- 
pectancy, real  or  personal,  the  en- 
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tire  property  or  fund  by  which  such 
estate,  income,  or  interest  is  sup- 
ported, or  of  which  it  is  a  part,  shall 
be  appraised  immediately  after  the 
death  of  the  decedentt  and  tiie  mar- 
ket value  thereof  determined,  in  the 
maimer  provided  in  section  fifteen 
of  this  act.  ..."  Stat.  1911,  p. 
718. 

This  provision  is  plainly  one  for 
the  valuation  of  future,  contingent, 
or  limited  estates.  It  appropriately 
requires  an  appraisal,  both  of  the 
property  as  a  whole  out  of  which 
8(ich  estates  are  carved,  and  of  the 
particular  estates  into  which  it  is 
carved.  Grammatically,  the  "mar- 
ket value  thereof,"  as  those  words 
are  used,  would  refer  to  the  market 
value  of  the  property  as  a  whole, 
but  a  consideration  of  the  purpose 
of  the  provision,  and  of  the  charac- 
ter of  the  estates  witti  which  it  is 
dealing,  makes  It  evident  that  it  is 
the  market  values  of  the  particular 
estates  which  are  to  be  determined 
in  the  manner  provided  by  §  15.  It 
must  be  computed,  and  the  method 
is  these  values  upon  which  the  tax 
of  their  ascertainment  is  what  the 
section  is  seeking  to  provide  for. 
Section  15,  in  turn,  appropriate^ 
Iirovides  that  the  value  of  .  future, 
contingent,  or  limited  estates  is  to 
be  determined  in  accordance  with 
the  mortality  tables. 

The  provision  of  §  5,  particularly 
significant  upon  the  point  under  dis- 
cussion, is  that  the  appraisal  in  such 
cases,  whether  the  taxable  transfer 
be  by  death  or  inter  vivos,  be  made 
'immediately  after  the  death  of  the 
decedent"  ThSa,  of  course,  is  liter- 
ally a  provision  as  to  the  time  of 
actually  m^ng  the  appraisal,  not 
as  to  the  time  as  of  which  it  shall 
be  made.  It  is  also  true  that  it  is 
possible,  when  a  transfer  has  been 
made  preceding  the  death  of  the 
ti^sferrer,  to  appraise  estates  de- 
pendent upon  his  death  as  of  the 
date  of  transfer  and  not  as  of  the 
date  of  actual  death  although  that 
death  has  already  taken  place.  For 
example,  in  this  case,  it  would  be 
possible  to  appraise  Uie  life  estate 
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of  Miller's  daughter  and  her  hus- 
band, and  of  the  subsequent  remain- 
der in  fee,  by  going  back  to  the  date 
of  transfer,  disregarding  the  actual 
date  of  Miller's  death,  and  taking  in 
place  of  it  the  date  of  his  probable 
death,  according  to  the  mortality 
tables,  and  upon  this  basis  compute 
ing  the  value  of  the  life  estate  which 
he  provided  for  himself,  and  of  the 
life  estates  and  the  remainder  which 
were  to  follow.  But  such  method 
would  not  be  a  natural  or  reasonable 
one.  At  the  time  when  the  statute 
requires  the  appraisal  to  be  made, 
the  death  upon  which  the  estates  to 
be  valued  depend  has  actually  oc- 
curred, and  the  natural  and  reason- 
able method  of  computing  their 
value  would  be  to  take  the  actual 
date  of  death,  rather  than  one  de- 
termined by  mortality  tables,  which 
might  be  very  different,  and  the  use 
of  which  would  produce  a  corre- 
spondingly different  result  from  the 
existing  and  known  actuality.  We 
think  it  fairly  certain,  therefore, 
that  when  the  statute  provides  that 
in  such  cases  as  the  present  the  ap- 
praisal is  to  be  made  immediately 
after  the  death  of  the  transferrer, 
it  contemplates  and  requires  that 
the  appraisal  be  on  the  basis  of  the 
actual  date  of  his  death,  and  there- 
fore, of  necessity,  as  of  that  date. 

We  should,  perhaps,  say  that  the 
conclusion  so  reached,  based,  as  it 
is,  on  the  particular  provisions  of  § 
6  as  to  the  appraisal  of  future,  con- 
tingent, or  limited  estates,  does  not 
involve  a  determination  of  the  ques- 
tion as  to  whether  it  is  the  date  of 
transfer,  or  the  date  of  death  of  the 
transferrer,  as  of  which  the  ap- 
praisement should  be  made  in  cases 
of  taxable  transfers  inter  vivos 
which  do  not  create  estates  of  that 
particular  character.  That  ques- 
tion is  not  involved  here,  and  should 
not  be  determined.  It  is  worthy  of 
note,  however,  that  in  a  case  recent- 
ly argued  before  us,  where  the  ques- 
tion is  involved,  the  position  of  the 
state,  contrary  to  that  which  it  must 
necessarily  take  here,  was  that  the 
property  was  to  be  valued  as  of  the 


Digitized  by 


Goo< 


702 


AMERICAN  LAW  REPORTS,  ANNOTATED.        [16  AJJL 


date  of  death  of  the  transferrer,  and 
also  that  it  was  conceded  on  behalf 
of  the  transferee,  who  was  contend- 
ing that  the  valuation  there  should 
be  as  of  the  date  of  transfer,  that 
if  the  estates  created  had  been  fu- 
ture, limited,  or  contingent  estates, 
§  5  would  require  their  appraisal  as 
of  the  date  of  the  death  of  the  trans- 
ferrer. 

Since,  then,  the  appraisal  in  this 
case  must  be  made  under  our  statute 
as  of  the  date  of  Miller's  death,  and 
at  that  time  the  Federal  and  Nevada 
statutes  had  gone  into  effect,  and 
the  net  clear  value  of  the  beneficial 
interests  transferred  had  been  re- 


duced by  the  amounts  of  any  valid 
taxes  under  those  _tim«.£er 
statutes,  it  Is  this  later  tit««- 

reduced  value  which  *  ** 
our  statute  prescribes  shall  be  taken 
as  the  basis  of '  computation.  It 
follows  that  it  is  not  material  that 
the  transfer  was  made  before  the 
going  into  effect  of  the  Federal  and 
Nevada  statutes,  and  that  the  con- 
clusion reached  upon  a  discussion  of 
the  case  as  one  of  a  transfer  bjr 
death  remains  unaffected. 

Judgment  and  order  affirmed. 

We  concur:  Angellotti,  Ch.  J.; 
Shaw,  J.;  Sloone,  J.;  Wilbur,  J.; 
Lawlor,  J.;  Lennon,  J. 


ANNOTATION. 
Deductioii  of  Federal  estate  tax  befoare  cmapoliDg  tlato  tax. 


The  earlier  cases  on  this  question 
are  discussed  in  the  annotation  in  7 
A.L.R.,  at  page  714. 

The  decisions  in  the  reported  case 
(Rb  Mn^LEE,  ante,  694),  and  Old 
Colony  Teust  Co.  v.  Bubkell  (re- 
ported herewith)  ante,  689,  are  in  ac- 
cord with  the  view,  sustained  by  the 
majority  of  courts,  that  the  amount 
paid  the  Federal  government  for  in- 
heritance or  estate  tax  is  an  expense 
of  administration  which  should  be  de- 
ducted from  the  estate,  and  the  state 
tax  computed  on  the  balance.  This  is 
the  view  taken  also  in  People  v.  Bemis 
(1920)  68  Colo.  48,  189  Pac.  82,  and 
Bugbee  v.  Roebling  (1920)  —  N.  J. 
111  Atl.  29,  decided  since  the  date  of 
the  earlier  note  and  Re  Inhan  (re- 
ported herewith)  ante,  675. 

On  the  contrary  in  Re  Wittmann 
(1920)  112  Misc.  168.  182  N.  Y.  Supp. 
536,  and  Re  Canda  (1921)  114  Misc. 
161,  185  N.  Y.  Supp.  908,  affirmed  on 
this  point  in  (1921)  197  App.  Div.  697, 
189  N.  Y.  Supp.  917,  it  was  held,  in 


accord  with  the  New  York  doctrine  as 
shown  in  the  earlier  note,  that  the 
Federal  inheritance  tax  is  not  deducti- 
ble as  an  administration  expense.  The 
estate  of  a  nonresident  was  involved 
in  Re  Wittmann,  but  the  court  states 
that  the  same  rule  is  applicable  to  the 
estate  of  a  nonresident  as  is  applica- 
ble in  the  case  of  a  resident,  in  tiiis 
regard.  That  the  Federal  tax  is  not 
deductible  before  computing  the  state 
tax  is  the  view  adopted  in  Louisiana 
(see  Re  Gheens  (reported  herewith) 
ante,  685),  and  in  Rhode  Island  (Haz- 
ard V.  Bliss  (1921)  —  a  L  ^  X18  AtL 
469). 

In  Re  Sanford  (1919)  188  Iowa,  833. 
175  N.  W.  506,  the  Federal  inheritance 
tax  was  held  not  deductible  on  the  ex- 
press ground  that  the  deductions 
enumerated  in  the  Iowa  statute  did  not 
include  the  Federal  inheritance  tax. 
As  to  deduction  of  state  estate  or  soe- 
eession  tax  before  Federal  tax,  see 
New  York  Trust  Co.  v.  Eisner,  ante, 
660.  W.  A.  fi. 
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PEOPLE  OF  THE  STATE  OF  ILUNOIS 

V. 

LUCIUS  J.  LOVE,  Plff.  in  Err. 
jnUttoto  aupreiM  Court— /una  »»,  1921. 
(298  lU.  804,  181  N.  E.  809.) 

CtmsUtational  law  —  discriminatioii  against  ehiropractie. 

1.  Requiring  four  years  of  study  to  obtain  a  license  to  practise  chiro- 
practic, when  ticensea  are  issued  to  members  of  other  schools  of  healing 
upon  graduation  from  a  school  in  good  standing,  regardless  of  the  pre- 
scribed term  of  study,  is  unconstitutional. 

[See  note  on  ikia  question  heginmng  on  page  709.] 

Phjsidan  aad  surgeon  —  invalidity  of    Trial  —  constitutionality  of  statqte  — 


Srescription  of  qualifications  for 
cense — effect  on  penalty. 

2.  No  penally  can  be  assessed 
against  one  practising  chiropractic 
without  a  license  where  the  statute 
fixing  the  qualifications  necessary  to 
obtain  a  license  is  invalid. 

— right  to  exact  learning  as  ctrnditiim 
of  practice. 

3.  As  a  condition  to  the  practice  of 
healing,  the  state  may  exact  a  certain 
degree  of  skill  and  learning. 

[See  21  R.  C.  L.  354.] 

CcHastitati<»ial  law  —  prof essim  aa 
in'(H>erty  within  constitutional  inr*^ 
tection. 

4.  One's  profession  or  occupation  is 
property  within  the  meaning  of  the 
constitutional  provision  as  to  due 
process  of  law,  and  is  involved  in  the 
right  to  liberty  and  the  pursuit  of 
happiness. 

[See  6  R.  G.  L.  266.] 


questiim  for  court. 
6.  Whether  or  not  a  statute  is 
constitutional  is  never  a  question  for 
the  jury. 

Physician  and  surgeon  —  ai^Ucation 
for  license  —  chiropractic  —  recom- 
mendatim      medical  men. 

6.  Requiring  an  applicant  for  a 
license  to  practise  chiropractic,  to  ac- 
company his  application  with  letters 
of  recommendation  as  to  his  moral  and 
professional  character  from  reputable 
medical  men  or  osteopaths,  is  un- 
reasonable. 

[See  21  R.  C.  L.  857.] 
Courts  —  power  to  review  rules  of 
board  of  health. 

7.  Courts  may  review  the  rules  and 
regulations  of  the  board  of  health 
with  respect  to  licensing  applicants 
for  leave  to  practise  the  healing  art,  to 
determine  whether  they  are  reason- 
able, unreasonable,  or  discriminatory. 

[See  12  R.  C.  L.  1278.] 


Erbob  to  the  Veimilion  County  Court  (Graham,  J.)  to  review  a  judg^ 
ment  convicting  defendant  of  treating  himian  ailments  without  license 
in  alleged  violation  of  the  Medical  Practice  Act.  Reoeraed. 
The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  Acton  &  Acton  and  Lore  A 
Kilgor^  for  plaintiff  in  error: 

The  right  to  labor  and  enjoy  the 
rewards  thereof  is  a  natural  right 
which  may  not  be  unreasonably  inters 
fered  with  by  legislation. 

I  BI.  Com.  p.  124;  Josma  v.  Western 
Steel  Car  &  Foundry  Co.  249  III.  508, 
94  N.  S.  945;  Rhinehart  v.  Schuyler, 
7  111.  473;  Mathews  v.  People,  202  111. 
S89,  63  L.R.A.  73,  95  Am.  St.  Rep.  241, 
87  N.  E.  28 ;  State  v.  Gardner,  58  Ohio 
St.  699,  41  L.R.A.  689,  65  Am.  St.  Rep. 
786,  61  N.  E.  136, 


The  legislative  power  in  prescribing 
conditions  to  the  right  to  practise  in 
treating  ailments  is  limited  by  the 
condition  that  it  must  be  reasonable. 

30  Cyc.  1548;  State  v.  Vandersluis, 
42  Minn.  129,  6  L.R.A.  119,  43  N.  W. 
789;  State  v.  Gardner,  supra;  People 
V.  Kane,  288  III.  235,  123  N.  E.  265. 

The  legislature  cannot  pass  special 
laws,  or  laws  discriminating  against 
citizens. 

Ritchie  v.  People,  155  III.  98,  29 
L.R.A.  79,  46  Am.  St,  Rep.  315,  40  N.  E. 
464;  Hillett  v.  People,  117  111.  294.  57 
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Am.  Rep.  869,  7  N.  E.  681;  Soon  Hlng 
v.  Crowley,  113  U.  S.  70B,  28  L.  ed. 
1146,  6  Sup.  Ct.  Rep.  730;  State  v. 
Gravett,  66  Ohio  St.  289,  65  L.R.A.  791, 
87  Am.  St.  Rep.  605,  62  N.  E.  325. 

The  jury  had  the  right  to  say 
whether  the  law  is  constitutional. 

Schnier  v.  People,  23  111.  29;  People 
V.  Zurek,  277  III.  624,  115  N.  E.  644. 

The  law  in  question  is  unconstitu- 
tional. 

People  T.  Kane,  288  111.  235,  128 
N.  E.  265;  Vindicator  Consol.  Gold 
Uin.  Co.  V.  Firstbrook,  36  Colo.  498,  86 
Pac.  313,  10  Ann.  Gas.  1112. 

Messrs.  Edward  J.  Brundage,  At- 
torney General,  Floyd  E.  Britton,  As- 
sistant Attorney  General,  J<^  H. 
Lewman,  and  Ray  Carter,  for  the 
People. 

The  Medical  Practice  Act  of  Illinois, 
which  requires  a  license  of  one 
practising  the  business  of  a  chiroprac- 
tor, is  constitutional. 

People  V.  Kane,  288  III.  235. 123  N.  E. 
266;  People  v.  Gordon,  194  111.  560,  88 
Am.  St.  Rep.  165,  62  N.  E.  868.  15  Am. 
Crim.  Rep.  540. 

The  exercise  of  the  police  powers  of 
the  state  is  nowhere  more  proper  and 
necessary  than  in  regard  to  the 
practice  of  medicine. 

Williams  v.  People,  121  111.  84,  11 
N.  E.  881;  People  v.  Kane,  288  111.  235, 
123  N.  E.  265;  Dent  v.  West  Virginia, 
129  U.  S.  114,  32  L.  ed.  623.  9  Sup.  Ct. 
Rep.  231;  State  v.  Knowles.  90  Md. 
646,  49  L.R.A.  695,  45  Atl  877;  Little 
V.  State,  60  Neb.  749,  51  L.RJV.  717, 
84  N.  W.  248,  15  Am.  Crim.  Rep.  549; 
Allopathic  State  Medical  Examiners  v. 
Fowler,  50  La.  Ann.  1358,  24  So.  809. 

The  legislature  possesses  full  power 
to  surround  chiropractic  with  restric- 
tions similar  to  those  touching  medi- 
cine, surgery  or  osteopathy. 

People  V.  Kane,  288  111.  235.  123 
N.  E.  265;  State  v.  Johnson,  84  Kan. 
411,  41  L.R.A.  (N.S.)  639,  114  Pac.  390 ; 
State  V.  Smith.  2S3  Mo.  242,  88  LJ(.A. 
(N.S.)  179,  135  S.  W.  465. 

Stringency  of  qualification  is  Dot 
ground  for  holding  a  statute  un- 
constitutional. 

Dent  V.  West  Virginia,  129  U.  S.  114, 
32  L.  ed.  623.  9  Sup.  Ct.  Rep.  281; 
State  V.  Knowles,  90  Md.  646,  49  L.R.A. 
696.  45  Atl.  877;  Little  v.  State.  60 
Neb.  749,  51  L.R.A.  717.  84  N.  W.  248, 
15  Am.  Crim.  Rep.  549. 

Whether  the  rules  and  regulations 
of  the  department  of  registration  and 
education  are  uniform  and  reasonable. 


and  in  accordance  with  the  law,  is  t 
question  for  the  court. 

Kettles  V.  People,  221  III.  221,  77 
N.  E.  472;  People  v.  Kane.  288  111.  235, 
123  N.  E.  265;  People  v.  Apfelbsam, 
251  111.  18,  96  N.  E.  995. 

The  constitutionality  of  a  law  is  a 
judicial  question,  and  not  a  question 
for  the  Jury. 

People  V.  Kane^  288  lU.  235,  123 
N.  E.  265;  People  t.  Schenck.  267  III. 
384,  44  L.B.A.(N.S.)  46,  100  N.  E.  994. 
Ann.  Cas.  1914A,  1129;  State  v.  Main. 
69  Conn.  128,  86  L.R.A.  628,  61  Am.  St 
Rep.  36,  87  Ati.  80;  Franklin  v.  State. 
12  Md.  286;  Juretich  v.  People,  223 
111.  484.  79  N.  E.  181. 

Duncan,  J.,  delivered  the  opinion  ' 
of  the  court: 

Plaintiff  in  error,  Lucius  J.  Love, 
graduated  April  1,  1920,  from  the 
Palmer  School  of  Chiropractic,  lo- 
cated at  Davenport,  Iowa,  and  in- 
corporated May  24,  1907.  That  in- 
stitution has  a  full  two-year  course 
prescribed,  which  covers  anatomy, 
physiology,    hygiene,  symptoma- 
tology, histology,  chiropractic  an- 
alysis,  chiropractic  nerve-tracing 
and  palpation,  and  other  studies. 
He  took  the  full  two-year  course  in 
that  institution  prior  to  his  gradua- 
tion.    There   is   no  chiropractic 
school  or  college  in  this  country  that 
has  a  four-year  course  of  study,  and 
so  far  as  this  record  shows  no  other 
school  or  college  that  has  more  than 
a  two-year  course.     Plaintiff  in 
error's  previous  training  for  his 
profession  consisted  of  a  common- 
school  education  and  also  of  more 
than  three  years'  high  school  work. 
He  and  his  wife,  who  is  also  a  grad- 
uate of  the  same  chiropractic  school, 
opened  an  office  May  3,  1920,  in 
Danville,  Illinois,  and  practised  as 
chiropractors  for  the  treatment  of 
human  ailments  without  the  use  of 
drugs  and  surgery.  Previous  to  be- 
ginning his  practice  he  made  appli- 
cation to  the  department  of  rescistra- 
tion  and  education  to  ascertain  what 
was  necessary  for  him  to  do  to  be 
examined  and  licensed  to  pracUae 
his  profession.    He  received  tram 
the  superintendent  of  registration 
instructions  which  the  law  and  that 
department  prescribe  as  prerequi- 
site to  being  admitted  to  such  an 
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OEuninatioiL  Anunig  such  instrue- 
tioos  received  by  him  was  a  rule  or 
regulation  of  that  department  in 
this  language:  **Thi8  application 
[referring  to  his  application  for  ex- 
amination and  license]  must  be  ac- 
companied by  letters  of  recommen- 
dation with  regard  to  the  moral  and 
professional  character  of  the  appli- 
cant from  at  least  two  reputable 
medical  men  or  osteopathic  phy- 
sicians who  live  in  Illinois,  or,  if 
from  nonresidents  of  the  state,  such 
letters  must  be  indorsed  by  reputa- 
ble medical  men  or  osteopathic 
physicians  of  Illinois." 

Being  advised  that  the  require- 
ments of  the  Illinois  law  to  obtain 
his  license  were  void  because  unrea- 
sonable, discriminatory,  and  uncon- 
stitutional, he  began  practice  as  a 
chiropractor  and  treated  a  number 
of  patients  for  various  ills  according 
to  the  methods  of  chiropractors.  He 
was  convicted  and  sentenced  to  pay 
'    a  fine  of  $50  and  costs  of  prosecution 
in  the  county  court  of  Vermilion 
county  on  October  22,  1920,  on  an 
indictment  charging  him  with  treat- 
ing human  ailments  without  the  use 
•of  drugs  or  medicine  and  without 
operative  surgery  and  without  a  li- 
cense, in  violation  of  §  22  of  the 
I    Medical   Practice   Acl^  approved 
j    June  25,  1917.   He  has  prosecuted 
;   this  writ  of  error  direct  to  this 
court,  the  constitutionality  of  a  stat- 
ute being  involved. 

Section  22  of  the  Medical  Practice 
Act  provides  that  any  person  who, 
I  not  being  then  licensed  to  practise 
I  to  treat  human  ailments  without  the 
'  use  of  drugs  or  medicines  and  with- 
I  out  operative  surgery,  shall  treat 
human  ailments  by  such  methods, 
shall  be  guilty  of  a  misdemeanor, 
and  upon  conviction  shall  be  pun- 
ished by  a  fine  of  not  less  than  $25 
nor  more  than  $200,  or  -  confined 
in  the  county  jail  not  more  than 
one  year,  or  punished  by  both 
such  fine  and  imprisonment,  in  the 
discretion   of  the   court.  There 
ii  no   question  of  the  violation 
of  said  section  by  plaintiff  in  error. 
Bis  main  defense  in  thia  case  is  that 
16  AJUR.— 46. 
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§  S  of  the  act,  which  fixes  the  min- 
imum standards  of  professional 
education  required  to  practise  medi- 
cine and  surgery  in  all  their 
branches  and  for  treating  human 
ailments  without  the  use  of  drugs  or 
medicine  or  operative  surgery  is  in- 
valid because  unreasonable  and  dis- 
criminatory, violative  of  §  1  of  arti- 
cle 2  of  the  Constitution  of  Illinois, 
and  also  of  the  due  process  clause  of 
the  14th  Amendment  to  the  Federal 
Constitution.  That  section,  so  far 
as  material  to  the  issues  in  this  case, 
provides  as  follows: 

"Sec.  5.  Minimum  standards  of 
professional  education  are  fixed  as 
follows : 

"1.  For  the  practice  of  medicine 
and  surgery  in  all  their  branches : 

"(a)  For  an  applicant,  who  is  a 
graduate  of  a  medical  college  prior 
to  July  1,  1922,  that  he  is  a  grad- 
uate of  a  medical  college  deemed  to 
be  reputable  and  in  good  standing 
at  the  time  of  his  graduation  and 
completed  a  course  of  study  in  such 
medical  college  in  accordance  with 
the  laws  to  regulate  the  practice  of 
medicine  and  the  rules  of  the  state 
board  of  health  established  and 
in  force  at  the  time  of  gradua- 
tion. .  .  . 

"2.  For  the  practice  of  any  sys* 
tem  or  method  of  treating  human 
ailments  without  the  use  of  drugs  or 
medicines,  and  without  operative 
surgery;  that  the  applicant  is  a 
graduate  of  a  professional  school, 
college  or  institution  teaching  tho 
system  of  treating  human  ailments 
for  which  the  applicant  desires  to  be 
licensed,  which  requires  as  a  pre* 
requisite  to  graduation  four  years* 
course  of  instruction,  the  time 
elapsing  between  the  beginning  of 
the  first  year  and  the  ending  of  the 
last,  or  fourth  year  to  be  not  less 
than  forty  months,  and  which  is 
deemed  to  be  reputable  and  in  good 
standing." 

Laws  1917,  p.  580. 

If  the  section  fixing  the  requisite 
qualifications  of  plaintiff  in  error  to 
obtain  a  license  to  practise  his  pifo- 


Digitized  by  Google 


708  AMERICAN  LAW  RE 

fession  is  invalid,  there  can  be  no 

pb,.fM«  mmA  penalty  under  §  22 

MrswM-  imposed  against 

'p'^SS..' f  him  under  this  in- 

^^i&ltS:^  dictment  This  is  so 

efleet  om  becausc  §§  2,  3,  and 

p«.it]r.  4  provide^ 

in  substance,  that  no  person  shall 
practise  medicine  and  aursery  or 
any  of  the  branches  thereof  or  any 
system  or  method  of  treating 
human  ailments,  without  the  use  of 
drugs  or  medicine  or  surgery,  with- 
out a  license  so  to  do;  and  no  per* 
son  shall,  except  as  otherwise  pro- 
vided in  the  act,  hereafter  be  li- 
censed to  practise  medicine,  or  any. 
other  system  or  method  of  treating 
human  ailments,  unless  he  shall  pass 
a  satisfactory  examination  con- 
ducted by  the  department  of  regis- 
tration and  education,  and  shall 
make  application,  submit  evidence 
verified  by  oath  and  satisfactory  to 
the  department  that  he  is  twenty- 
one  years  of  age  or  over,  of  good 
moral  character,  and  has  the  pro- 
fessional and  preliminary  education 
required  by  the  aot.  If  he  has  not 
the  professional  qualifications  re- 
quired by  the  statute,  he  cannot,  un- 
der said  sections,  even  be  admitted 
to  an  examination ;  and  that  was  the 
substance  of  the  information  plain- 
tiff in  error  received  when  he  ap- 
plied to  the  department  of  registra- 
tion and  education  for  examination. 

Chiropractic  is  a  drugless  method 
of  treating  ailments  of  the  human 
body,  chiefly  by  manipulations  of 
the  spinal  column  wi^  the  hand. 
The  tiieory  of  this  system,  as  ex- 
plained in  this  record,  is  that,  when 
the  spinal  column  is  in  all  its  parts 
in  place  and  performing  its  proper 
functions,  and  the  nerves  running 
therefrom  to  the  various  organs  and 
parts  of  the  body  are  undisturbed 
and  performing  their  functions, 
many,  but  not  all,  of  the  ills  to 
whidi  the  human  body  is  suscepti- 
ble, do  not  and  cannot  take  place. 
To  state  it  differently  and  more  un- 
derstandingly,  the  theory  of  this 
science  is  tiiat,  if  any  of  the  verte- 
bra of  the  spine  are  seriously  af- 
fected or  partiaUy  dislocated,  such 
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affections  or  aobluxations  generally 
cause  disturbances  in  various  or- 
gans and  parts  of  the  body  by  rea- 
son of  the  fact  that  the  nerves  com- 
ing from  the  part  of  the  spinal  col- 
umn affected  or  partially  dislocated 
are  impinged  upon  or  pinched,  and 
cannot  by  reason  thereof  perform 
their  proper  functions.  It  fai 
claimed  by  the  advocates  of  this  sys- 
tem that  these  disturbances  or 
bodily  ills  can  be,  and  are  many 
times,  completely  cured  by  the  chi- 
ropractor by  manipulating  the  spine 
with  the  hand  and  thereby  remov- 
ing the  seat  of  the  trouble.  It  is 
not  claimed  that  all  ills  and  diseases 
of  the  human  body  can  be  cured  by 
this  science  or  i^ieved,  but  that 
such  ills  and  diseases  as  are  caused 
by  injuries  and  subluxations  of  the 
spinal  column  may  be  thus  relieved 
and  cured. 

It  is  not  the  province  of  the  courts 
to  extol  or  belittle  chiropractic, 
osteopathy,  or  medidne  and  sur- 
gery. They  are  all  now  established 
as  useful  professions,  and  as  time 
has  progressed  it  has  been  thor- 
oughly demonstrated  that  all  of 
them  have  accomplished,  and  are 
daily  accomplishing,  the  relief  and 
cure  of  human  ailments.  Constant- 
ly comes  proof  before  the  coorta 
tiiat  chiropractice,  which  apparent- 
ly is  a  limited  practice  oif  osteop- 
athy, does  enable  the  chiropractor 
to  relieve  and  cure  many  of  the  ail- 
ments of  human  beings,  and  that 
the  practice  of  this  science  is  in  no 
way  deleterious  to  the  human  body. 
That  is  the  proof  in  this  record,  and 
such  is  the  proof  that  has  been  made 
in  many  otiier  cases  that  have  been 
reviewed  by  courts  of  last  resort 
Medical  Examiners  v.  Freenor,  47 
Utah,  480,  154  Pac.  941,  Ann.  Cas. 
I917E,  1156;  State  v.  Smith,  23S 
Mo.  242,  83  L.RA.(N.S.)  179,  136 
S.  W.  465 ;  State  v.  Johnson,  84  Kan. 
411,  41  L.RJL<N.S.)  689,  114  Pac 
890;  Norman  v.  Hastings,  —  Tenn. 
— ,  231  S.  W.  •— ,  not  yet  [officially] 
reported.  In  the  last  case  dted,  as 
shown  by  a  certified  copy  of  the 
opinion  filed  in  this  case,  the  su- 
preme court  of  Tennessee  said  of 
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diinpractic:  "This  science  of  heal-  occupation 
kg  is  well  develooBd  and  recognized 
in  many  jurisdicnons,  and  many  be- 
lieve in  its  efficacy/* 

The  court  further  said  that -chiro- 
practors cannot  be  classed  &\ong 
with  charlatans  and  fakers,  and 
that  it  is  not  suggested  that  the 
practice  of  the  science  is  in  any  way 
deleterious  to  the  human  body.  The 
statute  now  in  question  recognizes 
such  science  as  a  useful  and  legal 
method  of  treating  human  ailments, 
and  prescribes  what  are  deemed  the 
necessary  professional  education 
and  other  qualifications  to  practise 
such  method  of  healing.  We  must 
therefore  in  this  consideration  treat 
chiropractic  as  a  useful  and  lawful 
business,  science,  or  profession,  and 
not  as  one  dangerous  or  unlawful  in 
its  exercise,  and  subject  to  abate- 
ment or  destruction  by  unreason- 
able and  arbitrary  requirements, 
but  as  a  profession  or  business  that 
may  be  regulated  by  provisions  pre- 
scribing reasonable  requirements  of 
those  who  apply  to  practise  that 
profession,  witliout  unlawful  or  un- 
just discrimination. 

As  one  means  of  protecting  the 
community  against  the  consequences 
of  ignorance  and  incapacity,  the 
state  may  exact  in  many  pursuits  a 
certain  degree  of  skill  and  learning 
upon  which  the  community  may  con- 
fidently rely;  its  possession  being 
generally  ascertained  upon  an  ex- 
amination of  the  parties  by  compe- 
tent persons,  or  inferred  from  a  cer- 
tificate to  them  in  the  form  of  a 
diploma  or  license  from  an  institu- 
Hon  established  for  instruction  on 
the  subjects,  scientific  and  other- 
wise, with  which  such  pursuits  have 
to  deal.  This  exercise  of  the  police 
power  of  the  legislature  is  particu- 
larly necessary  and  permissible  in 
tiie   profession  of 
i£fS^?iJ?^   medicine  and  sur- 
gery  and  in  the 
profession   of  the 
practice  of  the  law.    6  R.  C.  L. 
220.    The  right  to  follow  either  one 
of  these  professions  is  one  of  the 
fandamental  rights  of  citizenship. 
A.  person's  business,  profession,  or 
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is  at  the  same  time 
"property,"  within  the  meaning  of 
the  constitutional  provision  as  to 
due  process  of  law,  and  is  also  in- 
cluded in  the  right 
to  liberty  and  the  jJ-^t.«o.g^ 

neSS.  Butchers  tlonalpmtMtlDn. 

Union  S.  H.  &  L.  S. 
L.  Co.  v.  Crescent  City  L.  S.  L.  &  S. 
H.  Co.  Ill  U.  S.  746.  28  L.  ed.  586, 4 
Sup.  Ct  Rep.  662. 

The  power  of  the  legislature  to 
impose  restrictions  on  a  lawful  call- 
ing or  profession  must  be  exercised 
in  conformity  with  the  constitution- 
al requirement  that  such  such  re- 
strictions must  operate  equally  upon 
all  persons  pursuing  the  same  busi* 
ness  or  profession  under  the  same 
circumstances.  It  is  the  right  and 
power  of  the  legislature  to  make 
reasonable  requirements  with  refer- 
ence to  examination  and  qualifica- 
tions to  practise  medicine,  such  as 
will  keep  parties  who  practise  this 
profession  abreast  with  the  prog- 
ress of  the  times.  Courts  can  on^ 
interfere  when  such  provisions  and 
laws  become  arbitrary  and  unrea- 
sonable, and  not  in  a  spirit  of  ad- 
vancing the  science  and  benefiting 
and  protecting  the  people  among 
whom  it  is  practised.  In  this  case  it 
was  a  question  for  the  court,  and 
not  for  the  jury,  to  determine  the 
vdidity  of  the  statute.  The  ques- 
tion whether  or  not  a  statute  is  con- 
stitutional is  never 
a  question  for  the  «titvtt«aaiitT  ut 
jury.  23  Am.  &  VoVV^^ar*"**— 
Eng.  Enc.  Law,  2d 
ed.  552.  Courts  hesitate  to  declare 
an  act  unconstitutional,  and  it  must 
be  clearly  so  to  justify  the  courts  in 
doing  it;  but  where  a  statute  vio- 
lates the  due  process  clause  of  the 
14th  Amendment,  or  does  not  im- 
pose upon  all  persons  of  like  age, 
sex,  and  condition  the  same  restric- 
tions in  their  business  or  profession, 
it  is  tiiie  duty  of  the  court  to  declare 
the  act  void. 

The  supreme  court  of  Ohio,  in 
the  case  of  State  v.  Gravett,  65  Ohio 
St.  289,  55  L.R.A.  791,  87  Am.  St. 
Rep.  605,  62  N.  E.  325,  declared  & 
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legislative  enactment  void  .which 
dscriminated  against  osteopath- 
ists  by  requiring  them  to  hold  diplo- 
mas from  a  college  which  required 
four  years  of  study  as  a  condition 
to  their  obtaining  limited  certifi- 
cates»  which  would  not  permit  them 
to  prescribe  drugs  or  perform  sur- 
gery, and  which  did  not  require 
such  time  and  study  from  those  con- 
templating the  regular  practice  as  a 
condition  to  their  obtaining  un- 
limited certificates  for  the  practice 
of  medicine  and  surgery.  For  like 
reasons  we  must  hold  that  §  6  of  the 
statute  now  in  question  is  void,  be- 
cause it -unlawfully 
£?;?!3uSSri'  and  unjustly  dis- 
ifciiopraeuc*"**  Criminates  against 
one  class  of  phy- 
sicians, or  those  desiring  to  become 
physicians,  by  requiring  that,  be- 
fore they  can  practise  treating 
human  ailments  without  the  use  of 
•drugs,  medicine,  or  operative  sur- 
gery, they  must  be  graduates  of  a 
professional  school,  college,  or  insti- 
tution teaching  that  system  which 
requires  as  a  prerequisite  for  grad- 
uation a  four-year  course  of  instruc- 
tion, while  for  one  who  desires  to 
practise  medicine  and  surgery  in  all 
their  branches  the  only  professional 
education,  required  is  that  he  be  a 
graduate  of  a  medical  college  prior 
to  July  1, 1922,  deemed  to  be  reputa- 
ble and  in  good  standing  at  the 
time  of  his  graduation,  and  has  com- 
pleted a  course  of  study  in  such  col- 
lege in  accordance  with  the  law  and 
the  rules  of  the  state  board  of  health 
«stablished  and  in  force  at  the  time 
of  his  graduation.  It  is  sufficient 
under  this  section  if  the  medical 
college  was  in  good  standing  and  re- 
pute at  the  time  of  his  graduation, 
no  matter  whether  it  prescribed  a 
two-year,  three-year,  or  four-year 
course. 

We  are  not  prepared  to  hold  that 
requiring  four  years'  professional 
education  before  a  chiropractor  or 
osteopath  is  allowed  to  practise  his 
professicffi  is  unreasonable  or  un- 
just. Such  a  question  is  a  question, 
in  the  first  instance,  for  the  legisla- 
ture, and  the  legislature  is  presumed 


to  have  investigated  the  question  for 

itself  in  ascertaining  what  is  best 
for  the  good  of  the  profession  and 
for  the  people  among  whom  such 
profession  is  practised ;  but  the  leg- 
islature cannot  discriminate  against 
chiropractors  or  osteopaths  as  to  the 
time  of  professional  education  re- 
quired, where'  no  reason  can  be  per- 
ceived for  such  discrimination.  The 
act  itself  discloses  clearly  that  there 
is  an  unjust  discrimination  against 
chiropractors  and  osteopaths.  Sec- 
tion 11  of  the  act  provides  that  the 
examination  of  those  who  desire  to 
practise  under  the  limited  certifi- 
cate shall  be  of  the  same  character 
as  that  required  of  those  who  desire 
to  practise  medicine  and  surgery  in 
all  their  branches,  excepting  there- 
from materia  medica,  therapeutics, 
surgery,  obstetrics,  and  theory  and 
practice.  Surely,  then,  there  is  no 
reason  for  providing  that  the  lim- 
ited professional  education  of  one 
class  of  physicians  shall  be  greater 
or  for  a  longer  time  than  for  those 
practising  medicine  and  surgery  in 
all  their  branches. 

The  regulation  of  the  department 
of  registration  and  education,  to  the 
effect  that  plaintiff  in  error  and  his 
class  of  physicians  are  required  to 
accompany  their  application  by  let- 
ters of  recommendation  with  regard 
to  their  moral  and  professional 
character  from  at  least  two  reputa- 
ble medical  men  or 
osteopathic    physi-  SSSSS? 
cians,  is  arbitrary  SHl'iSi'"" 
and    unreasonable.  europnrti«- 
The  prejudice  exist-  lSr"r«dS3'ilS. 
ing  against  chiro- 
practors by  medical  men  and  osteo- 
patiis  is  known  to  be  intense  and  in 
many  cases  very  unreasonable.  For 
a  chiropractor  to  have  to  conform  to 
such  a  regulation  would  in  all  prob- 
ability result  in  his  being  excluded 
from  any  examination  whatever 
reason  of  his  inability  to  obtain  soch 
a  certificate,  although  he  might  be 
able  to  establish  a  good  moral  char- 
acter and  a  good  professional  stand- 
ing by  good,  competent  men  in  bis 
own  or  other  professions  or  callings 
outside  of  the  medical  profession. 
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Such  roles  and  regulations  of  the 
board  are  subject  to  review  by  the 
courts,  to  determine  whether  or  not 

foMTto  piTTM  t*  t**®y  fi^c  reasonable 
Mview  raiM  of  or  unreasonable 
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and  discriminatory. 
People  Kane,  288  lU.  236,  123  N. 
E.266. 

Other  questions  are  presented  in 


the  record,  on  the  admission  of  evi- 
dence and  in  the  giving  of  and  re- 
fusing instructions,  that  we  do  not 
deem  necessary  to  consider.  The 
court  should  have  held  the  act  in 
question  unconstitutional,  and  have 
so  instructed  the  jury. 

The  judgment  of  the  County 
Court  is  reversed. 


ANNOTATION, 

CwutilulMifHility  of  statute  pretcrSbing  condilSons  of  praclhiiig  medicine  or 
■vgery  as  affected  by  qnetlioii  erf  diKriminatkm  againit  particular  sdiiMd 
or  method. 


I.  General  rule,  709. 
n.  Application  of  rule,  709. 
III.  Limitation  of  rule,  711. 

1.  Oeneral  ncte. 

In  the  exercise  of  the  power  to  regu- 
late the  treatment  of  disease,  regula- 
tions need  not  be  uniform  with  re- 
spect-to  all  methods  and  syitems  of 
practice,  but  distinctions  may  be  made 
a&d  schools  or  methods  of  practice 
may  be  ^cempted.from  regulation  or 
subjected  to  peculiar  regulations  so 
Ion;  as  the  discrimination  is  not  arbi- 
trary or  unreasonable. 

United  States. — Crane  v.  Johnson 
(1917)  242  U.  S.  339,  61  L.  ed.  350,  87 
Sup.  Ct  Rep.  176,  Ann.  Cas.  1917B, 
796. 

California. — Ex  parte  Gerino  (1904) 
143  CaL  412,  66  L.R.A.  249.  77  Pac. 
166;  People  v.  Jordan  (1916)  172  Cal. 
S91,  156  Pac.  451 ;  Ex  parte  Bohannon 
(1910)  14  Cal.  App.  321,  111  Pac.  1039. 

Lonisiana, — ^AllopaUiic  State  Medi- 
cal Examiners  v.  Fowler  (1898)  50  La. 
Ann.  1358,  24  So.  809. 

Maryland. — ^Keiningham  T.  Blake 
(1919)  136  Md.  S20,  8  A.L.B.  1066,  109 
AU.  65. 

Hoatana.-^tate  v.  Dodd  (1915)  61 
Mont.  100, 149  Pac.  481. 

Ohio.— State  v.  Marble  (1905)  72 
Ohio  St  21,  70  L.RJ^.  836,  106  Am. 
St  Rep.  570,  73  N.  E.  1068,  2  Ann.  Gas. 
888;  Shaw  t.  State  (1919)  11  Ohio 
App.  486. 

Texas.— (Germany  v.  State  (1911)  62 
Tex.  Grim.  Rep.  276,  187  S.  W.  ISO, 
Ann.  Gas.  1918G,  477. 


71.  ApplieaUon  of  rul«. 

.Bnaptlan    of     ooTtala     wkMdB  or 
mothoda. 

It  has  been  held  that  a  statute  pro- 
viding that  every  person  wishing  to 
practise  medicine  in  the  state  shall 
first  get  a  certificate  from  the  state 
board  of  medical  examiners,  but  ex- 
pressly excepting  a  legally  licensed 
osteopathic  practitioner,  is  not  uncon- 
stitutional as  denying  equal  protection 
of  the  law,  as  osteopaths  are  not  au- 
thorized to  practise  medicine  or  sur- 
gery within  the  meaning  of  the  statute 
regulating  the  practice  of  medicine 
and  surgery,  but  are  confined  in  their 
treatment  to  the  use  of  the  hands  or 
mechanical  appliances.  State  v.  Dodd 

(1915)  61  Mont  100,  149  Pac.  481. 

A  statute  providing  that  all  persons 
who  attempt  to  practise  or  who  hold 
themselves  out  as  practising  any  sys- 
tem or  mode  of  treating  the  sick  with- 
out a  license  shall  be  guilty  of  a  mis- 
demeanor, but  expressly  exempting 
persons  healing  by  means  of  prayer^ 
has  been  held  to  be  constitutional,  and 
not  discriminatory  as  against  other 
drugless  healers.    People  v.  Jordan 

(1916)  172  Cal.  391,  156  Pac.  451. 
So,  in  Ex  parte  Bohannon  (1910)  14 

CaL  App.  321,  111  Pac.  1039,  a  statute 
enacted  to  regulate  the  practice  of 
medicine  and  surgery,  and  excepting 
any  kind  of  treatment  by  prayer,  was 
held  to  be  constitutional.  The  court 
said:  "If  prayer  can  be  regarded  as 
practising  medicine  and  as  an  immuni- 
ty, the  act  allows  every  person,  man. 
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woman,  or  child  such  immunity  and 
the  right  to  pray  for  the  sick  and  af- 
flicted, and  that  is  the  only  way  that 
disease  can  be  treated  by  prayer. 
Whether  such  treabnent  avails  any- 
thing or  not  is  not  for  us  to  say;  but 
the  privilege  of  practising  such  treat- 
ment or  such  supplication  is  granted 
and  allowed  to  all." 

Likewise  it  has  been  held  that  a 
statute  which  provides  that  applicants 
desiring  to  practise  medicine  or  drug- 
less  healing  must  first  pursue  a  pre- 
scribed course  of  study  and  pass  an 
examination,  but  which  expressly 
empts  from  the  provisions  any  kind  of 
treatment  by  prayer,  is  not  unconstitu- 
tional as  discriminating  against  a 
person  who  does  not  heal  by  prayer 
but  instead  heals  by  using  faith,  hope, 
and  a  process  of  mental  suggestions 
and  mental  adaptation.  Crane  v. 
Johnson  (1917)  242  U.  S.  3S9,  61  L. 
ed.  360,  87  Sup.  Ct  Rep.  176,  Ann. 
Gas.  1917B,  796. 

■peolal  ncBlalm  of  eertela  Mkools  or 

In  Shaw  v.  State  (1919)  11  Ohio 
App.  486,  the  statute  (General  Code, 
§§  1274-1  to  1274-7)  regulating  the 
practice  of  limited  branches  of  medi- 
cine was  attacked  as  unreasonably  dis- 
criminating between  tiiose  desiring  to 
practise  limited  branches  of  medicine 
and  the  osteopaths,  in  that  it  required 
an  examination  in  more  subjects  of 
those  desiring  to  practise  the  so-called 
limited  branches  than  was  required  of 
the  osteopaths  in  another  statute. 
The  court  held  that  osteopathy  was 
not  regarded  by  the  statute  as  one  of 
the  limited  branches  of  medicine  and 
surgery,  and  that  therefore  the  statute 
was  not  unconstitutional  as  discrimi- 
nating in  favor  of  those  desiring  to 
practise  osteopathy. 

A  statute  excluding  osteopaths  from 
the  classification  of  physicians,  by 
prohibiting  them  from  giving  birth 
and  death  certificates,  has  been  held 
to  be  constitutional.  Keiningham  v. 
Blake  (1919)  136  Md.  320,  8  A.L.R. 
1066,  109  Ati.  66. 

Se««lrlmK  qmaUflMttou  l»«(«ibtami 
with  aahool  ox  mothod. 

In  State  v.  Marble  (1905)  72  Ohio 


St  21,  70  L.R.A.  886,  106  Am.  St  Bep. 
670,  7S  N.  E.  1063.  2  Ann.  Cas.  898,  a 
statute  which  required  every  penoa, 
before  entering  on  the  practice  of 
medicine  or  surgery,  to  pasa  a  certaia 
examination  and  to  obtain  a  certificate 
from  the  board  of  medical  registratioii 
and  examination,  was  held  not  to  be 
unconstitutional    as  discriminating 
against  the  Ghiistian  Science  method 
of  healing,  altiiough  it  did  not  pre- 
scribe any  certain  examination  for  the 
Christian  Scientists,  but  did  prescribe 
tiie  qualifications  undw  which  oste* 
opaths  might  practice.    The  court 
said:  "We  fail  to  find  anything  in  the 
act  that  discriminates  against  CHiris- 
tian  Science.  It  does  not  provide  for 
a  special  examination  and  limited  cer- 
tificate for  the  Christian  Science  prac- 
titioner, but  he  may  obtain  a  certifi- 
cate to  practise  medicine  upon  Uie 
same  conditions  as  any  other  person, 
and  there  is  nothing  in  the  act  requir- 
ing him  to  use  the  knowledge  after  he 
acquires  it   .   .   .   To  admit  that  a 
practitioner    may    determine  what 
treatment  he  will  give  for  the  cure  of 
disease,  and  that  Jthe  state  may  ex- 
amine him  only  respecting  such  treat- 
ment, would  be  to  defeat  the  purpose 
of  the  statute  and  to  make  effective 
legislation  of  this  character  impos- 
sible." 

A  similar  rule  was  applied  in  Ger- 
many V.  State  (1911)  62  Tex.  Crim. 
Rep.  276,  137  S.  W.  ISO,  Ann.  Cas. 
1913C,  477,  wherein  a  statute  which 
required  a  person  to  pass  an  examina- 
tion in  certain  medical  subjects,  and 
to  obtain  a  certificate  from  the  state 
medical  board  before  entering  on  the 
practice  of  medicine  was  attacked  as 
discriminating  against  the  practice  of 
massage  treatinent  in  that  it  failed  to 
provide  a  board  to  which  one  could 
apply  for  a  license  to  practise  Boch 
treatment  It  was  held  that  the  stat- 
ute was  not  discriminatory,  as  the 
state  medical  board  had  authority  to 
grant  a  certificate  for  such  treatment 
The  court  added:   *^e  know  of  no 
higher  duty  a  govenunent  has  than  to 
protect  the  life  and  health  of  its  citi- 
zens, and,  if  experience  has  shown 
lhat  no  man  should  be  permitted  to 
treat  disease  who  has  not  a  knowledge 
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«/  the  subjects  named  in  the  Medical 
Practice  Act,  the  leffislature  not  only 
liad  the  power,  but  it  was. its  duty,  to 
pass  a  law  protecting  the  citizens  of 
ihe  state.  The  law  does  not  attempt 
to  say  how  one  shall  treat  disease. 
This  is  left  to  the  sound  judgment  of 
tiie  practitioner.  All  it  says  Is  that 
he  must  have  a  knowledge  of  certain 
jpvok  subjects  before  he  shall  under- 
tike  to  practise.  If  the  defendant  de- 
sires to  treat  those  who  are  sick,  let 
him  demonstrate  he  has  a  knowledge 
«f  the  subjects  named  in  the  law,  and 
be  can  treat  disease  in  the  manner 
that  1b  by  him  deemed  best" 

X«fmlriac  MtaKlutlem  Ikw  yvMtitlam* 
■H  af  mmmOuat  MkoeL 

Id  Allopathic  State  Medical  Exam- 
iners T.  Fowler  (1898)  50  La.  Ann. 
1358,  24  So.  809,  it  appeared  that  an 
act  was  passed  which  create<f  a  board 
•of  medical  examiners  to  pass  on  the 
qualifications  of  applicants  for  admis- 
sion to  the  medical  profession.  The 
itxaniiners  were  to  be  appointed  from 
names  of  physicians  to  be  furnished 
the  allopathic  and  homeopathic 
medical  societies.  The  defendant  was 
lought  to  be  enjoined  by  the  examiners 
from  practising  the  profession,  not 
having  submitted  to  an  examination 
and  therefore  not  being  in  possession 
of  a  certificate.  He  defended  on  the 
ground  that  the  act  was  unconstitu- 
tional as  discriminating  against  the 
eclectic  school  of  medicine.    It  was 
held  that  as  the  act  merely  prescribed 
that  the  board  of  examiners  should 
he  composed  of  physicians  appointed 
from  the  homeopathic  and  allopathic 
aoeietiesy  it  in  no  way  discriminated 
against  the  eclectie  school  of  medicine 
and  tliMrefore  was  not  unconstitution- 
aL  A  like  condasion  was  reached  un- 
der a  similar  state  of  facts  in  Ex  parte 
Cerino  (1904)  143  CaL  412,  66  L.R.A. 
249,  77  Pac.  166,  wherein  it  also  ap- 


peared that  a  statute  which  provided 
that  an  applicant  to  practise  medicine 
should  present  a  dipolma  from  a 
school  recognized  by  the  Association 
of  American  Medical  Colleges  was 
sought  to  be  held  unconstitutional  be- 
cause the  association  was  composed  of 
colleges  teaching  the  allopathic  sys- 
tem of  medicine,  and  was  therefore 
discriminatory  against  all  otiier 
schools  of  medicine.  In  holding  the 
statute  to  be  constitutional  the  court 
said:  ''Whether  or  not  the  Associa- 
tion of  American  Medical  Colleges  is 
composed  of  those  only  which  teach 
the  allopathic  branch  of  that  profes- 
sion, we  cannot  say;  but,  admitting  it 
to  be  so,  we  cannot  say  that  there  is 
in  this  provision  of  the  law,  thus  un- 
derstood, an  arbitrary  or  imjust  dis- 
crimination against  other  schools. 
Surely  they  would  not  claim  the  right 
to  have  their  adherents  admitted  to 
practise  the  profession  upon  a  less  de- 
gree of  proficiency  in  the  preparatory 
studies  than  is  required  of  those  in 
the  regular  school." 

ZU.  LtnUtaUoH  of  rule. 
A  statute  which  unreasonably  dis- 
criminates between  methods  of  prac- 
tice in  the  treatment  of  diaease  is  un- 
constitutional. Thus,  a  statute  which 
provides  that  an  applicant,  to  be  en- 
titled to  a  certificate  to  practise  oste- 
opathy, shall  have  a  diploma  from  a 
college  which  requires  four  years  of 
study,  but  which  requires  no  definite 
time  of  study  of  those  desiring  to  prac- 
tise general  medicine,  is  discrimina- 
tory as  to  those  desiring  to  practise 
osteopathy  and  in  contravention  of  the 
14th  Amendment  to  the  Ck)nstitution 
of  the  United  States.  State  v.  Gravett 
(1901)  66  Ohio  St  289,  87  Am.  St  Rep. 
605,  65  L.R.A.  791,  62  N.  B.  32S.  And 
see  the  reported  case  (People  v.  Love, 
ante,  708).  U  W.  B. 
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F.  L.  MAYTAG,  Plff.  in  Err.,  . 

V. 

F.  I.  CUMMINS. 

United  8tate»  €Hr<mit  Court  of  Appeals,  XHghth  CirouiC  — July  8,  1919* 
(171  C.  C.  A.  110,  260  Fed.  74.) 

$Iander  —  liability  of  slanderer  for  repetition. 

1.  The  injury  caused  by  repetition  of  a  slander  is  not  tlie  natural  and 
probable  consequence  of  tiie  utterance  of  the  slander  so  as  to  render  the 
slanderer  liable  for  the  repetition. 

[See  note  on  this  qtcestion  beginning  on  page  *726.] 

—  repetition  —  liability. 

2.  The  repetition  of  a  slander  ren- 
ders one  liable  for  the  damages  there- 
by inflicted  upon  the  person  slan- 
dered. 

[See  17  R.  C.  h.  319.] 
Evidence  —  of  repetition  of  slander. 

3.  In  an  action  to  recover  damages 
for  slander,  evidence  of  voluntary  and 
unauthorized  repetition  thereof  by 
strangers,  and  of  current  reports  and 
rumors  thereof,  is  not  admissible. 

{See  17  R.  C.  L.  484.] 


Aiqieal  —  admissioo  Of  evidence  svIk 
sequently  withdrawn  —  new  triaL 
4.  A  new  trial  shonld  be  grasted 
for  the  erroneous  admission  of  evi- 
dence which  is  subsequently  with- 
drawn from  the  jury,  if  the  reviewing 
court  p»celves  from  an  examination 
of  the. record  that  it  made  such  a 
strong  impression  upon  the  minds  of 
the  jurors  that  subsequent  withdraw- 
al probably  failed  to  eradicate  its  in- 
jurious effect 

[See  20  R.  C.  L.  267.] 


(Stone,  C.  J.,  dissents  in  part) 


Brror  to  the  District  Court  of  the  United  States  for  the  District  of 

South  Dakota  (Elliott,  J.)  to  review  a  judgment  in  favor  of  plaintiff  in 
an  action  brought  to  recover  damages  for  alleged  slander.  Reversed. 
The  facts  are  stated  in  the  opinion  of  the  court 


Argued  before  Sanborn,  Garland, 
and  Stone,  Circuit  Judges. 

Messrs.  Frank  R.  Aifaens,  Harold  E. 
Judge,  and  Charles  P.  Batra,  for 
plaintiff  in  error: 

Defendant  because  of  tke  admission 
in  evidence  of  the  current  reports, 
notwithstanding  the  subsequent  ac- 
tion of  the  court  in  instructing  the 
jury  to  disregard  such  testimony,  was 
seriously  prejudiced  and  prevented 
from  having  a  fair  and  impartial  trial. 

McBride  v.  Ledoux,  111  La.  398,  100 
Am.  St.  Rep.  491,  35  So.  615;  Elmer 
v.  Fessenden,  151  Mass.  359,  5  L.R.A. 
724,  22  N.  E.  635,  24  N.  E.  208 ;  Ter- 
williger  v.  Wands,  17  N.  Y.  54,  72  Am. 
Dec.  420;  Bassell  v.  Ebnore,  48  R  Y. 
564;  Hastings  v.  Stetson,  126.  Mass. 
329,  30  Am.  Rep.  683;  Carpenter  v. 
Ashley,  148  Cal.  422,  83  Fac.  444,  7 
Ann.  Cas.  601;  Victorian  R.  Gomrs. 
V.  Goultas,  8  Eng.  Rul.  Cas.  412,  note; 
Burt  V.  Advertiser  Newspaper  Co.  154 
Mass.  238,  13  LJI.A.  97,  28  N.  E.  1; 
Zurawski  v.  Reichmann,  116  Iowa,  888, 


90  N.  W.  69;  McDuff  v.  Detroit  Eve- 
ning Journal  Co.  S4  Mich.  1, 22  Am.  St. 
Rep.  673,  47  N.  W.  671;  Hereford  v. 
Combs,  126  Ala.  369,  28  So.  582;  Turn- 
er V.  Hearst,  115  Cal.  394,  47  Pac.  129; 
Leonard  v.  Allen,  11  Gush.  241 ;  Sim- 
mons V.  Holster,  13  Minn.  249,  GiL 
232;  Austin  v.  Bacon,  49  Hun,  386,  S 
N.  Y.  Supp.  587;  Sun  Life  Asanr.  Co. 
V.  Bailey,  101  Va.  443,  44  S.  £.  692. 

Whenever  there  is  good  reason  to 
believe  that  the  adverse  party  has 
been  prejudiced  by  the  introducUon 
of  incompetent  testimony,  notwith- 
standing it  was  subsequently  stricken 
out  and  the  jury  duly  cautioned,  a 
new  trial  should  be  granted. 

5  Jones,  Ev.  §  896;  2  Enc.  U.  S.  Sup. 
Ct.  Rep.  343;  Hopt  Utah.  120  U.  S- 
430,  30  L.  ed.  708.  7  Sup.  Ct,  Rep. 
614;  Throckmorton  v.  Holt,  180  U.  S. 
662,  45  L.  ed.  663,  21  Sup.  Ct.  Rep. 
474;  Waldron  v.  Waldron,  156  U  £ 
361,  39  L.  ed.  463,  16  Sup.  Ct.  Rep. 
383;  Juergens  v.  Thorn,  39  Minn  458. 
40  N.  W.  659;  Sulkowski  v.  Zynda,  160 
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Ifich.  1,  136  Am.  St  Rap.  414,  124  N. 
V.  536;  Boydan  v.  Haberstumpf,  129 
Mich.  137,  88  N.  W.  386;  State-  v. 
Yates,  99  Minn.  461,  109  N.  W.  1070; 
Smith  V.  Rubs,  22  Wis.  439;  Winkley 
V.  Foye.  33  N.  H.  171,  66  Am.  Dec. 
715;  Erben  v.  Lorillard,  19  N.  Y.  299; 
Furst  ¥.  Second  Ave.  R,  Co.  72  N.  Y. 

m. 

Counsel  for  one  of  the  parties  can- 
not claim  for  a  witness  the  privilege 
Accorded  him  of  refusing  to  answer  a 
iiaestion  on  the  ground  that  it  might 
incriminate  him  to  answer  it. 

State  V.  Mungeon,  20  S.  D.  612,  108 
N.  W.  562 ;  Morgan  v.  Halberstadt,  9 
C.  C.  A.  147,  20  U.  S.  App.  417,  60 
Fed.  692;  Re  O'Shea,  166  Fed.  180; 
Re  Knickerbocker  S.  B.  Co.  136  Fed. 
%6;  London  v.  Everett  H.  Dunbar 
Corp.  103  C.  C.  A.  ISO,  179  Fed.  506. 

No  rule  is  more  salutary,  no  princi- 
ple is  more  vital  to  the  security  of  the 
life,  liberty,  and  property  of  the  citi- 
zen, than  that  which  prohibits  the 
repetition  of  the  narratives  of  stran- 
gers, whether  verbal  or  written,  to  de- 
termine issues  between  litigants,  and 
prescribes  that  only  after  due  notice, 
and  opportunity  for  cross-examination 
the  very  parties  whose  statements 
are  offered,  and  then  only  under  the 
solemnity  of  an  oath  or  affirmation, 

shall  their  stories  be  evidence. 
Nevada  Co.  v.  Famswortfa,  42  C.  C. 

A  505,  102  Fed.  573;  Lake  County  v. 

Keene  Five  Cents  Sav.  Bank,  47  C.  (X. 

A  464,  108  Fed.  605;  Woolsey  v. 

Haynes,  91  C.  C.  A.  341,  166  Fed.  391; 

Salem  News  Pub.  Co.  v.  Caliga,  76 

CCA.  673,  144  Fed.  965. 
Messrs.  Shull,  Gill,  Sanunia,  A  StU- 

vfl],  and  E.  E.  Wagner,  for  defendant 

in  error: 

The  admission  of  the  testimony  re- 
garding "current  reports"  was  not 
-error. 

Kidder  t.  Bacon,  74  Vt.  263,  52  Atl. 
422;  Nott  T.  Stoddard,  38  Vt  25,  83 
Am.  Dec  683;  Davis  v.  Starrett,  97 
Jfe.  568,  65  Atl.  516;  Merchants'  Ins. 
Co.  V.  Buckner,  39  C.  C.  A.  19,  98  Fed. 
222;  Newell,  Slander  &  Ubel,  3d  ed. 
1115,  1116;  25  Cyc  506;  Williams  v. 
FuUcs.  113  Ark.  82, 167  S.  W.  93. 

Defendant  was  not  prejudiced  be- 
cause the  plaintiff  was  allowed  to 
testify  that  his  daughter  had  at  one 
time  told  him  that  she  overheard  a 
conversation  on  the  train  between  two 
men  who  sat  behind  her,  with  refer- 
ence to  the  charges  that  had  been 
made  by  defendant. 


Ott  V.  Murphy,  160  Iowa,  780,  141 
N.  W.  463;  Chesley  v.  Tompson,  137 
Mass.  136;  Enquirer  Co.  v.  Johnston, 
18  C.  C.  A.  628,  34  U.  S.  App.  607,  72 
Fed.  443;  Enos  v.  Enos,  135  N.  Y.  609, 
32  N.  E.  123;  Morey  v.  Morning  Jour- 
nal  Asso.  123  N.  Y.  207,  9  L.R.A.  621, 
20  Am.  St  Rep.  730,  25  N.  E.  161; 
Brooks  V.  Harison,  91  N.  Y.  83;  Ter- 
williger  v.  Wands,  17  N.  Y.  54,  72  Am. 
Dec.  420;  Flam  v.  Lee,  116  Iowa,  289, 
93  Am.  St.  Rep.  242,  90  N.  W.  70. 

It  is  proper  in  cases  of  slander  to 
show  not  only  that  the  slanderous 
statements  were  unttue,  but  that  the 
accused  knew  them  to  be  untrue,  and 
that  be  had  refused  to  make  retrac- 
tion. 

Elewin  v.  Bauman,  63  Wis.  244,  10 
N.  W.  398;  Barnes  v.  Campbell,  60  N. 
H.  27;  McKee  v.  Ingalls,  6  III.  30; 
Behee  v,  Missouri  P.  R.  Co.  71  Tex. 
424,  9  S.  W.  449;  Newell,  Slander  & 
Libel,  411;  25  Cyc.  523;  Smith  v.  Har- 
rison, 1  Fost.  &  F.  565;  Lanius  V. 
Druggist  Pub.  Co.  20  Mo.  App.  12. 

Sanborn,  C.  J.,  delivered  the  opin- 
ion of  the  court: 

This  is  an  action  for  damages  for 
slander.  During  September,  Octo- 
ber, November,  and  a  part  of  De- 
cember, 1914,  F.  I.  Cummins,  the 
plaintiff  below  and  so  termed  here- 
in, was  the  assistant  general  man- 
ager, and  was  discharging  the 
duties  of  traffic  manager,  and  F.  L. 
Maytag,  the  defendant  below  and  so 
called  herein,  was  the  president,  of 
the  South  Dakota  Central  Railroad 
Company.  Mr.  Kirby  and  Mr.  Mc- 
Arthur  were  stockholders  and  direc- 
tors of  that  company,  and  Mr.  Kirby 
was  its  general  counsel.  On  March 
6,  1915,  the  plaintiff  sued  Maytag, 
the  defendant,  for  $100,000  dam- 
ages for.  publishing  certain  alleged 
slanders  of  him.  The  defendant  an- 
swered by  d^iying  many  of  the 
averments  of  the  complaint  and  by 
pleading  that  the  alleged  slanders 
were  privileged  communications 
made  to  the  ofQcers  of  the  railroad 
company,  to  enable  them  to  protect 
its  interests.  The  complaint  set 
forth  five  alleged  causes  of  action. 
Two  of  them  were  dismissed  before 
the  case  was  submitted  to  the  jury. 

The  material  averments  of  the 
three  which  went  to  the  jury  were: 
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(1)  That  on  or  about  December  18, 
1914,  at  Sioux  Falls,  South  Dakota, 
in  the  office  of  Mr.  Eirby,  in  the 
presence  and  hearing  of  Mr.  Kirby 
and  Mr.  McArthur,  the  defendant, 
Maytag,  made  this  false  statement, 
wilfully  and  maliciously,  to  Mr. 
Cummins:  "I  have  conclusive  evi- 
dence that  you  stole  a  large  amount 
of  coal  shipped  to  the  South  Dakota 
Central  Railway  Company,  and 
diverted  the  proceeds  to  your  own 
use.  My  suspicions  have  covered  a 
period  of  several  months,  and  have 
been  confirmed  by  a  report  of  an  in- 
vestigation instituted  by  the  Inter- 
state Commerce  Commission  at  the 
time  said  investigators  came  to 
Sioux  Falls  in  the  fall  of  the  year 
1913;"  (2)  that  in  Chicago,  Illinois, 
on  or  about  November  20,  1914,  the 
defendant,  Maytag,  said  to  E.  T. 
Radcliffe,  "How  long  will  it  take  to 
check  up  the  records  on  the  fifty-two 
carloads  of  coal  that  Cummins  has 
gotten  away  with;"  and  (3)  that  on 
or  about  December  17,  1914,  at 
Sioux  Falls,  South  Dakota,  he  false- 
ly and  maliciously  said  to  E.  L. 
Crimmens,  "There  has  been  a  sys- 
tematic steal  going  on  down  there 
(meaning  down  at  the  headquarters 
of  the  South  Dakota  Central  Rail- 
way Company  in  the  city  of  Sioux 
Falls,  or  in  its  yards  and  terminals 
in  said  city),  and  I  have  evidence 
that  he  has  .taken  the  coal  from  this 
list  (meaning  ft  list  of  cars  defend- 
ant held  in  his  hand  at  said  time)  of 
cars,  and  that  the  coal  in  these  c9XB 
has  been  stolen  by  Cummins." 

The  trial  of  the  action  occupied 
five  days.  In  the  course  of  it  evi- 
dence was  introduced  tending  to 
prove  that  the  defendant  had  made 
the  statements  alleged  in  the  com- 
plaint, that  after  the  dates  when  he 
was  alleged  to  have  made  them 
third  persons,  without  his  authority 
or  request,  repeated  them,  and  stat- 
ed that  Mayt&e  had  made  them,  and 
that  rumors  and  reports  to  that  ef- 
fect were  current  in  Sioux  Falls. 
All  the  evidence  of  these  repetitions 
of  the  defamatory  statements,  of 
the  reports  of  such  third  persons 
that  Maytag  had  made  such  state- 


ments, and  of  the  current  rumors 
and  reports^  was  objected  to  hj 
counsel  for  the  defendant  on  the- 
grounds  that  they  were  hearsay,, 
that  they  were  not  traceable  to  or 
binding  upon  him,  and  that  they 
were  incompetent  and  immaterial 
These  objections  were  overruled,  ex- 
ceptions were  taken  to  this  ruling, 
and  for  several  days  testimony  of 
these  repetitions  of  the  slanderouB^ 
charges  by  unauthorized  third  per- 
sons, of  their  statements  that  May- 
tag had  made  them,  and  of  the  cur- 
rent reports  and  rumors  of  them 
was  poured  into  the  ears  of  the  jury- 
men. At  the  close  of  the  trial,  how- 
ever, the  court  on  motion  of  counsel 
for  the  defendant,  struck  all  thi& 
testimony  from  the  record  and 
directed  the  jury  to  disregard  it. 

Counsel  for  tiie  defendant,  May- 
tag, assigned  the  rulings  admitting 
this  evidence  as  error,  and  contend 
that  the  injurious  effect  of  it  was 
not  cured  by  the  final  ruling  upon, 
and  direction  regarding  it.  There 
are  seventy  other  alleged  errors  as- 
signed. But  if  the  admission  of  this 
evidence  was  error,  and  if  the  en- 
deavor of  the  court  to  withdraw  it 
failed  to  extract  the  vice  of  its  ad- 
mission, there  must  be  a  new  trial, 
and  this  assignment  will  therefore 
first  be  considered. 

Is  it,  then,  the  law  that  evidence 
of  the  voluntary  and  unauthorized 
repetition  of  a  slander  and  of  ru- 
mors and  reports  thereof  by  third 
persons,  and  not  under  the  control 
of  and  without  the  request  of  the 
originator,  is  admissible  in  an  ac- 
tion against  him  for  damages  caused 
by  his  utterance  of  it  to  otheraT 
Counsel  for  Mr.  Cummins  contend 
that  tills  question  should  be  an- 
swered in  the  affirmative:    (1)  Be- 
cause the  originator  of  a  shunder  is 
responsible  for  the  natural  and 
probable  consequences  of  his  utter- 
ance of  it;  and  (2)  because  whether 
the  subsequent  unauthorized  repeti- 
tion, reports,  and  rumors  are  such  a 
consequence  is  a  matter  of  fact  or- 
dinarily to  be  determined  by  a  jury. 
Let  the  proi>osition  that  the  orig- 
inator of  a  slander  is  responsiUe 
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for  the  natural  and  probable  conse- 
quences of  his  utterance  of  It  be 
conceded.    Then  the  question  be- 
comes. Is  it  the  law  that  the  volun- 
tary and  unauthorized  repetition  of 
A  dander  by  third  persons,  current 
minors  and  reports  thereof,  and 
damages  flowing  therefrom,  are  not, 
&B  a  matter  of  law,  the  natural  or 
probable  consequences  of  the  orig- 
inal utterance  of  the  slander,  and 
that  therefore  evidence  thereof  is 
not  admissible  in  an  action  for  dam- 
ages against  the  originator?  Or  is 
it  the  law  that  the  question  whether 
or  not  the  voluntary  and  unauthor- 
ized repetition  of  a  slander  by  third 
persons,  current  rumors  and  reports 
thereof,  not  connected  by  evidence 
with  the  originator  of  the  slander, 
and  the  damages  flowing  from  such 
repetitions,  rumors,  and  reports,  are 
the  natural  and  probable  conse- 
quences of  the  original  utterance,  is 
an  issue  of  fact  that  should  ordina- 
rily be  submitted  to  a  jury,  and 
therefore  evidence  of  such  unau- 
thorized repetitions,  rumors,  and 
reports,  and  the  damages  therefrom, 
is  admissible  in  evidence  against  the 
defendant  in  an  action  for  slander? 

The  court  below,  at  the  dose  of 
the  trial,  evidently  after  a  searching 
examination  and  careful  considera- 
tion of  this  matter,  decided  that  the 
first  question  must  be  answered  in 
the  aflirmative  and  the  second  in  the 
negative. 

In  an  action  at  law  this  is  a  court 
for  the  correction  of  errors  of  law 
of  the  trial  court  exclusively,  and 
the  question  here  is  whether  or  not 
the  court  below,  by  making  this  rul- 
ing, fell  into  an  error  of  law.  The 
question  it  became  the  duty  of  that 
court  to  decide,  and  that  it  now  be- 
comes the  duty  of  this  court  to  de- 
termine, was  not  a  new  one.  It  was 
a  question  which  had  been  repeated- 
ly adjudsred  by  the  courts  of  Eng- 
land and  of  this  country.    It  was 
not,  and  it  is  not,  what  in  the  opin- 
ion of  the  court  below,  or  of  this 
court,  the  rule  on  this  subject  ought 
to  be  if  no  rule  had  ever  been  made 
by  controlling  authority  or  by  the 
general  oozutensos  of  judicial  opin- 


ion. But  the  question  was  and  is: 
(1)  Had  the  rule  of  law  on  this  sub- 
ject become  established  by  the 
weight  of  respectable  authority,  or 
the  consensus  of  judicial  opinion, 
when  the  court  below  made  its  rul- 
ing? And,  if  it  had  been  so  estab- 
lished, was  the  ruling  of  the  court 
below  in  accordance  with  such 
weight  of  authority  or  judicial  opin- 
ion? If  it  was,  that  ruling  ought 
not  to  be  held  to  be  erroneous  be- 
cause it  was  the  duty  of  the  court 
below  so  to  rule,  and  because  a  set- 
tled and  certain  rule  of  law  on  such 
a  subject  as  that  here  in  question 
is  far  more  conducive  to  the  admin- 
istration of  justice  than  conflicting 
authorities  and  that '  uncertainty 
which  makes  it  impossible  for  lay- 
men or  lawyers  to  know  what  the 
rule  is. 

Counsel  for  the  plaintiff,  Cum- 
mins, in  support  of  ttieir  contention 
that  the  rule  of  the  court  below  on 
this  subject  is  erroneous,  insist  that 
their  view  is  supported  by  these  au- 
thorities: Merchants'  Ins.  Co.  v. 
Buckner,  39  C.  C.  A.  19,  98  Fed. 
223;  Williams  v.  Fulks,  113  Ark.  82, 
167  S.  W.  93;  Moore  v.  Stevenson, 
27  Conn.  14;  Zier  v.  Hofllin,  33 
Minn.  66,  53  Am.  Rep.  9,  21  N.  W. 
862;  Rice  v.  Cottrell,  6  R.  I.  340; 
Nott  V.  Stoddard,  38  Vt.  28,  88  Am. 
Dec.  633;  Smith  v.  Moore,  74  Vt.  81, 
62  Atl.  320,  321 ;  Davis  v.  Starrett, 
97  Me.  668,  66  Atl.  619.  In  the  cita- 
tion, discussion,  and  treatment  of 
these  and  other  authorities,  counsel 
fail  to  notice  and  consider  the  wide 
distinction  between  the  line  of  ma- 
teriality of  evidence  in  actions  for 
libel  and  the  line  of  materiality  in 
actions  for  slander  which  results 
from  the  fact,  amon?  others,  that 
the  written  or  printed  instrument 
which  contains  the  libel  proves  it, 
and  proof  of  the  circulation  or  repe- 
tition of  that  writing  or  print  does 
not,  so  far  as  it  proves  what  tiie 
libel  was,  run  counter  to  the  basic 
rule  against  hearsay,  while  evidence 
of  the  repetition  of  a  slander,  or  of 
rumors  or  reports  thereof  by  third 
persons  to  whom  the  originator  nev- 
er uttered  it,  Is  incompetent,  under 
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the  rule  against  hearsay,  to  prove 
what  the  alleged  slander  was,  be- 
cause the  repetitions,  reports,  and 
rumors  are  necessarily  either  sim- 
ple or  multiple  hearsay,  either  hear- 
say or  hearsay  of  hearsay>  Lake 
County  V.  Keene  Five-Cents  Sav. 
Bank,  47  C.  C.  A.  464, 108  Fed.  511. 
This  distinction  will  be  further  con- 
sidered later. 

We  turn  to  the  consideration  of 
the  authorities.  In  addition  to 
those  which  have  been  cited,  atten- 
tion is  called  to  the  facts  that  in  Mc- 
Bride  v.  Ledoux,  111  La.  398,  100 
Am.  St.  Rep.  491.  35  So.  615,  it  was 
held  Uiat  there  was  no  responsibility 
for  an  unauthorized  repetition  of 
a  communiciition  which  was  priv- 
ileged when  it  was  made  by  the 
defendant,  and  that  in  Wheaton  v. 
Beecher,  79  Mich.  443,  44  N.  W.  927, 
the  court  left  to  the  jury  the  ques- 
tion whether  or  not  the  defendant 
procured  the  publication  of  the  def- 
amation in  a  newspaper  when  he 
conmiunicated  it  to  a  reporter,  but 
these  two  cases  failed  to  rule  the 
issue  of  law  here  under  considera- 
tion. And  decisions  to  the  effect 
that,  when  the  defendant  publishes 
a  libel  in  a  newspaper,  pamphlet,  or 
magazine,  evidence  of  the  extent  of 
the  circulation  thereof  may  be 
proved,  such  as  Palmer  v.  Mahin,  57 
C.  C.  A.  41,  120  Fed.  737,  Bigelow 
V.  Sprague,  140  Mass.  425,  427,  5  N. 
E.  144,  Fry  v.  Bennett,  28  N.  Y.  324, 
330,  Dalton  v.  Calhoun  County,  164 
Iowa,  193. 145  N.  W.  498,  Ann.  Cas. 
1916D,  695,  and  Farrand  v.  Aldrich, 
85  Mich.  593,  48  N.  W.  630,  are  also 
irrelevant,  because  the  extent  of 
such  circulation  is  the  result  of  the 
publication  and  of  the  damage 
therefrom,  which  the  defendant 
directly  causes  by  the  publication  he 
makes  or  procures.  Turning,  then, 
to  the  authorities  cited  as  directly 
ruling  the  legal  issue  in  hand 
against  the  court  below,  a  careful 
perusal  of  the  opinions  of  the  courts 
in  those  cases  discloses  these  facts : 
Merchants'  Ins.  Co.  v.  Buckner,  39 
C.  C.  A.  19,  98  Fed.  223,  was  an  ac- 
tion for  a  libel  contained  in  a  letter 
sent  by  the  defendant  to  the  address- 
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ee,  the  secretary  of  the  local  boanl 
of  an  insurance  company,  with  the 
intention  on  the  part  of  the  defend- 
ant, which  appeared  on  the  face  of 
the  letter,  that  the  secretary  should 
communicate  its  contents  to  the 
members  of  the  board.    Moore  v. 
Stevenson,  27  Conn.  14,  was  an  ac- 
tion for  a  libel  published  in  a  news- 
paper by  the  defendant.    Zier  v. 
Hofllin,  33  Minn.  66,  53  Ant  Rep.  9, 
21  N.  W.  862,  was  an  action  for  a 
libel  published  in  a  newspaper  by 
the  defendant.  In  these  titiree  Quses 
the  courts  held  that  in  these  actions 
for  libel,  not  for  slander,  the  ques- 
tion whether  or  not  the  repetition  or 
circulation  of  the  libel,  which  the 
terms  of  the  letter  in  the  first  case, 
and  the  fact  that  the  defendants 
published  the  libels  in  tiic  newspa- 
pers in  the  other  two  cases,  showed 
that  they  caused  and  intended  to 
cause,  and  the  damages  therefrom, 
were  the  natural  and  probable  con- 
sequences of  the  original  publica- 
tions, was  a  question  of  fact  for  the 
jury,  and  they  admitted  evidence 
thereof.   In  Zier  v.  Hofitin,  supra, 
the  case  of  Miller  v.  Butier,  6  Cush. 
71,  74,  52  Am.  Dec,  768,  decided  in 
1850,  is  cited.  In  that  case  two  de- 
fendants sent  a  libelous  private 
letter  to  one  Bartlett.  and  the  Mas- 
sachusetts court  held  that  the  de- 
fendants were  responsible  "for  the 
natural  and  probable  publicil^  that 
would  be  given  to  the  libel  by  send- 
ing it  to  Bartlett;  not  for  Bartlettfs 
acts,  but  for  the  tendency  and  conse- 
quences of  their  own  acts,  in  putting 
the  libel  into  circulation." 

But  this  decision  has  been  over- 
ruled by  the  Massachusetts  supreme 
court  and  the  weight  of  respectable 
authority,  even  in  actions  for  libel, 
runs  counter  to  the  decisions  just 
reviewed,  and  sustains  the  rule  ap- 
plied to  this  action  of  slander  by  the 
court  below.   Thus,  in  Burt>v.  Ad- 
vertiser Newspaper  Co.  154  Mass. 
238,  247;  13  L.R.A.  97,  28  N.  £.  6, 
decided  in  1891,  the  trial  court,  in 
charging  the  jury,  said :   "  [The  de- 
fendant] is  not  responsible  for  the 
injurious  act  of  another  in  publish- 
ing, but  he  is  under  obligation  to  tiie 
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idaintiff  to  take  into  account  and  in- 
to consideration  what  will  be  the 
natural  and  probaUe  consequences 
of  his  act  in  puttinsr  the  libel  into 
drcalation.  To  that  extent  he  is  re- 
sponsible, and  only  to  that  extent." 

Of  this  charge  the  supreme  judi- 
cial court  of  Massachusetta  in  a 
unanimous  opinion,  delivered  by 
Judge  Holmes  (now  Mr.  Justice 
Holmes  of  the  Supreme  Court) ,  said : 
"The  general  proposition  laid  down 
is  correct,  no  doubt,  if  rigrhtly  un- 
derstood, and  it  was  applied  to  libel, 
under  what  circumstances  and  with 
what  meaning  does  not  appear,  in 
Miller  v.  Butler,  6  Cush.  71,  74,  62 
Am.  Dec.  768.    But  if  applied  to 
libel  or  slander  without  further  ex- 
planation, it  is  likely  to  be  mislead- 
ing, and,  when  put  as  a  qualification 
of  the  ruling  asked,  hardly  can  fail 
to  be  so.   The  meaning  which  nat- 
urally would  be  conveyed  to  the  ju- 
ry is  that,  although  a  particular 
republication  cannot  be  recovered 
for,  damages  may  be  enhanced  by 
the  general  probability  of  unlawful 
republications.  This  is  not  the  law. 
Wrongful  acts  of  independent  third 
persons,  not  actually  intended  by  the 
defendant,  are  not  regarded  by  the 
law  as  natural  consequences  of  his 
wrong,  and  he  is  not  bound  to  an- 
ticipate the  general  probability  of 
such  acts,  any  more  than  a  partic- 
ular act  by  this  or  that  individual. 
Hastings  v.  Stetson,  126  Mass.  329, 
331,  30  Am.  Rep. '683;  Shurtleff  v. 
Parker,  130  Mass.  293,  296,  39  Am. 
Rep.  454 ;  Hayes  v.  Hyde  Park,  153 
tfass.  614,  12  L.R.A.  249,  27  N.  E. 
622;  Leonard  v.  Allen,  11  Gush.  241, 
246." 

And  the  general  rule,  even  in  libel 
cases,  seems  to  be  that  the  publisher 
of  a  Ubel  is  not  liable  for  the  volun- 
tary republication  or  repetition 
thereof  by  others  without  his  re- 
quest or  authority,  or  for  current 
raraors  or  reports  thereof,  or  the 
damages  therefrom.  Gough  v. 
Goldsmith,  44  Wis.  262,  265,  28  Am. 
Rep.  579;  McDuff  v.  Detroit  Eve- 
ning Journal  Co.  84  Mich.  1,  22  Am. 
St  Rep.  673,  47  N.  W.  671,  67*; 
Age-Herald  Pub.  Co.  v.  Waterman, 


188  Ala.  272,  287,  66  So.  25,  Ann. 
Cas.  1916E,  900 ;  25  Cyc  506,  note 
82. 

But  this  action  is  for  slander,  not 
for  libel ;  for  spoken,  not  for  written 
or  printed,  words.  Evidence  of  repe- 
tition by  third  persons  without  the 
request  of  the  originator,  and  of 
rumors  and  reports  of  the  scandal, 
is,  as  to  the  substance  and  form  of 
the  alleged  slander,  hearsay,  or  hear- 
say of  hearsay,  and  it  falls  under  the 
ban  of  the  rule  against  hearsay, 
while  the  form  and  substance  of  a 
libel  are  legally  evidenced  by  the 
writing  or  print  that  contains  it- 
The  injurious  natural  and  probable 
consequences  of  slander  are  far  less- 
than  those  of  libel.  Slander  is  but 
the  utterance  of  words.  That  utter- 
ance is  ordinarily  made  in  the  hear- 
ing of  one  or  of  a  few  persons. 
That  utterance  is  often— rit  is  prob- 
ably not  too  much  to  say  that  it  is 
generally — ^made  in  private,  in  con- 
fidence, in  the  faith  that  it  will  not 
be,  and  the  intention  that  it  shall  not 
be,  repeated.  This  belief  and  inten- 
tion are  not  without  foundation  in 
reason  and  in  law.  -BtaBder- 
It  is  an  illegal  act  to  vepct itioB— 
repeat  a  slander,  an 
act  for  the  damages  from  which  the 
victim  of  the  repetition  may  main- 
tain an  action  against  the  repeater. 
The  basic  legal  presumption  on 
which  law  and  the  general  action  of 
mankind  are  based  is  that  men  will 
refrain  from  unlawful  acts,  will 
obey  the  law,  and  discharge  their 
duties,  and  f!he  great  majority  do  so. 
So  it  is  that  the  legal  presumption 
is  that  a  slander  will  not  be  repeat- 
ed, and  that  its  unauthorized  repeti- 
tion, and  current  rumors  and  re- 
ports of  it,  and  the  damages  there- 
from, are  not  to  be  anticipated  by 
the  originator,  and  _„.mii.t  of 
are  not  the  natural  BiaadcMr  tor 
or  probable  conse- 
quences  thereof.  But  the  proximate 
cause  of  such  damages  is  the  illegal 
intervening  repetition,  or  the  mak- 
ing by  third  persons  of  the  current 
reports  and  rumors,  which  turn 
aside  the  natural  sequence  of  events 
and  isolate  the  damages  from  the 
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unauthorized  repetition  from  those 
from  the  original  slander.  Again, 
a  slander  is  preserved  in  no  fixed  or 
permanent  form.  It  ordinarily  soon 
zades  out  and  is  forgotten  like  the 
sound  that  carries  it.  But  one  who 
publishes  a  libel  in  a  newspaper  or 
pamphlet  which  circulates  among 
many  people,  or  even  in  a  private 
letter,  thereby  places  it  in  per- 
manent form  where  it  will  be  more 
likely  to  continue  in  existence  and 
to  be  read  by  many  people,  and 
where  he  causes  it  to  be  published 
in  a  newspaper  or  magazine  he 
thereby  evidences  his  intention  that 
the  readers  shall  read  it,  so  that  the 
natural  and  probable  effect  of  pub- 
lishing a  libel  is  far  more  per- 
manent, extensive,  and  injurious  to 
the  victim  than  tne  mere  speaking 
of  the  words  it  contains  to  one  or 
more  persons.  These  striking  dif- 
ferences in  the  line  between  mate- 
rial and  immaterial  evidence  in  ac- 
tions of  libel  and  slander,  and  in  the 
difference  between  the  natural  and 
probable  consequences  of  them,  are 
evidenced  in  xne  decisions  of  the 
courts  and  in  the  textbooks. 

Thus,  Odgers  in  his  5th  edition  of 
his  work  on  Slander  &  Libel,  at  page 
177,  states  the  distinction  in  this 
way:  "If  I  am  in  any  way  con- 
cerned in  the  making  or  publishing 
of  a  libel,  I  am  liable  for  all  the  dam- 
ages that  ensue  to  the  plaintiff 
from  its  publication.  But  if  I  dan- 
der A.,  I  am  only  liable  for  such 
■damages  as  result  directly  from  that 
■one  utterance  by  my  own  lips.  If  B. 
hears  me  and  chooses  to  repeat  the 
tale,  that  is  B.'s  own  act,  and  6.. 
alone  is  answerable  should  damages 
to  A.  ensue." 

Newell,  in  the  3d  edition  of  his 
book  on  Slander  &  Libel,  pub- 
lished in  1914,  which  is  the  latest 
and  most  authoritative  American 
textbook  on  this  subject  at  hand, 
states  the  rule  on  that  subject  in  ac- 
tions for  libel,  and  the  mariced  dif- 
ference between  that  rule  and  the 
rule  in  actions  for  slander  in  the 
same  terms. 

When  we  turn  to  the  decisions  of 
the  courts  on  the  subject  under  con- 
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sideration,  only  five  authorities  in 
actions  for  dander  have  been  cited, 
or  have  come  to  our  attention,  which 
seem  to  sustain  the  position  that  the 
ruling  of  tiie  court  below  was  erro- 
neous. These  are  Williams  v.  Fulks, 
113  Ark.  82,  85,  167  S.  W.  93,  Rice 
V.  Cottrel,  5  R.  I.  340,  342,  Nott  v. 
Stoddard,  38  Vt.  25, 28.  88  Am.  Dec. 
633,  Smith  v.  Moore,  74  Vt  81,  52 
Atl.  320,  331,  and  Davis  v.  Starrett; 
97  Me.  568,  55  AU.  519.  But  Wil- 
liams v.  Fulks  does  not  rule  the 
question.  While,  at  page  85  of  113 
Ark.,  the  supreme  court  of  that 
state  held  that  evidence  of  the  fact 
that  the  slander  had  been  generally 
circulated  in  the  communi^  as  the 
result  of  the  slanderous  words  was 
competent  to  show  the  extent  of  the 
damages,  it  added:  "The  question 
\(^ether  the  defendants  are  respon- 
sible for  damages  resulting  from 
mere  repetition  by  other  persons  is 
not  properly  raised  in  this  case,  and 
the  court  will  not  undertake  to  de- 
cide it." 

The  four  other  cases  run  directly 
counter  to  Hbe  ruling  of  the  court 
below,  and  to  the  rule  established 
and  sustained  by  the  authorities, 
which  follow:  Townshend,  Skmder 
&  Libel,  §  114;  Ward  v.  Weeks.  7 
Bing.  211,  216,  331,  131  Eng.  Ke- 
print,  81,  83;  Hast^igs  v.  Stetacm, 
126  Mass.  329,  881,  SO  Am.  Rep. 
683;  Stevens  v.  Hartwell,  11  Met 
542,  549;  Elmer  v.  Fessenden,  161 
Mass.  359,  362,  6  L.R.A.  724,  22  N. 
E.  635,  24  N.  E.  208;  Terwilliger  v. 
Wands,  17  N.  Y.  54,  59, 72  Am.  Dec 
420;  Olmsted  v.  Brown,  12  Barb. 
657,  661,  666 ;  Fowles  v.  Bowen,  30 
N.  Y.  20,  22;  Basaell  v.  Ehnore»  48 
K.  Y.  561, 664;  Carpenter  y.  Ashley. 
148  Cal.  422,  426.  83  Pac.  444,  7 
Ann.  Cas.  601 ;  Prime  v.  Eastwood, 
45  Iowa,  640,  644;  Zurawski  v. 
Reichmann,  116  Iowa,  388,  389,  90 
N.  W.  69;  Hereford  v.  Combs,  126 
Ala.  369,  380,  28  So.  582,  585;  King 
V.  Sassamann,  —  Tex.  Civ.  App.  — » 
54  S.  W.  304;  Cameron  v.  Cockran, 
2  Marv.  (Del.)  166,  42  Aa  467. 

In  Leonard  v.  Allen,  11  Cush.  241, 
246,  a  judgment  in  an  action  for 
shmder,  in   that  the  defendant 
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charged  the  plaintiff  with  burning  a  they  respectively  write. 
Achoolhouse,  was  reversed  because 
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«videiice  was  admitted  that  after  the 
£re  it  was  currently  reported  in  the 
neighborhood  that  the  defendant 
faad  charged  the  plaintiff  with  the 
burning,  and  the  supreme  judicial 
court  of  Massachusetts  said:  "The 
objection  arises  from  the  want  of 
proof  that  the  defendant  had  cir- 
culated those  charges  which  were 
abroad  generally  in  the  community. 
The  evidence,  so  far  as  it  went  to 
connect  the  defendant  with  them, 
was  mere  hearsay.  It  proved  the 
existence  of  current  reports  that  the 
defendant  had  made  such  a  charge, 
but  it  went  no  further." 

This  statement  is  equally  true  of 
the  evidence  of  the  repetitions, 
rumors,  and  reports  in  the  case  at 
har. 

In  Carpenter  v.  Ashley,  148  Cal. 
422,  426,  83  Pac.  444,  7  Ann.  Gas. 
601.  the  supreme  court  of  that  state 
held  that  the  trial  court  rightly  ex- 
cluded from  the  evidence  newspaper 
Articles  which  purported  to  state 
slanderous  words  the  defendant  was 
charged  with  having  spoken. 

In  Hastings  v.  Stetson,  126  Mass. 
329,  331,  30  Am.  Bep.  683,  Chief 
Justice  Gray,  afterwards  Jus- 
tice Gray  of  the  Supreme  Court, 
delivering,   in    1879,   the  unani- 
mous opinion  of  the  supreme  ju- 
dicial court  of  Massachusetts,  stated 
the  law  on  this  subject  in  these 
words:    "It  is  too  well  settled 
to  be  now  questioned  Uiat  one 
who  utters  a  dander  is  not  respon- 
sible, either  as  on  a  distinct  cause  of 
action  or  by  way  of  aggravation  of 
damages  of  the  original  slander,  for 
its  voluntary  and  unjustifiable  repe- 
tition, without  his  authority  or  re- 
vest, by  others  over  whom  he  has 
no  control,  and  who  thereby  make 
themselves  liable  to  the  i>eraon8 
slandered,  and  that  such  repetition 
cannot  be  considered  in  law  a  neces- 
sary, natural,  or  probable  conse- 
quence of  the  original  slander." 

It  is  the  endeavor  of  writers  of 
textbooks  to  state  the  rules  of  law 
aa  they  have  been  established  by  the 
decisions  of  the  courts  at  the  times 


Newell,  in 

the  3d  edition  of  his  work  on  Slan- 
der &  Libel,  published  in  1914,  stat-' 
ed  the  rule  on  this  subject  as  he 
found  it  to  be  at  that  time,  in  the 
words  of  Chief  Justice  Gray,  which 
have  just  been  quoted. 

The  result  of  this  review  of  au- 
thorities on  this  subject  is  that, 
when  the  trial  court  ruled  that  the 
law  was  that  the  voluntas  and  un- 
authorized repetition  of  the  slander, 
without  the  request  nTiflcuco-oi 
or  intention  of  the  repetition  %t 
originator,  by  per- 
sons  over  whom  he  had  no  control, 
the  current  reports  and  rumors 
thereof,  and  the  damages  flowing 
therefrom  as  a  matter  of  law  were 
not  the  natural  or  probable  conse- 
quences of  the  original  slander,  that 
evidence  thereof  was  not  admissible 
against  the  defendant,  and  instruct- 
ed tiie  jury  to  disregard  it,  there  had 
been  four  deoisions  to  the  contrary, 
one  from  Bhode  Island  (Bice  v.  Cot- 
trel,  5  R.  I.  340,  342,  rendered  in 
1858) ,  two  from  Vermont  (Nott  v. 
Stoddard,  38  Vt.  26, 28,  88  Am.  Dec. 
633,  and  Smith  v.  Moore,  74  Vt.  81, 
52  Atl.  331,  rendered  in  1855  and 
1902,  respectively),  and  one  from 
Maine  (Davis  v.  Starrett,  97  Me. 
668,  56  Atl.  619,  rendered  in  1903). 
while  the  rule  of  law  which  the  trial 
court  announced  and  applied  had 
been  the  law  in  all  the  courts  in 
England  ever  since  the  decision  in 
Ward  V.  Weeks,  in  1830,  had  been 
declared  by  Chief  Justice  Gray  in 
1879,  in  Hastings  v.  Stetson,  126 
Mass.  329,  331,  30  Am.  Rep.  683, 
and  by  Mr.  Newell  in  1914,  to  be  too 
well  settled  to  be  questioned,  and 
had  been  adopted,  sustained,  and 
applied  to  the  triab  of  actions  in 
slander  by  the  courts  of  the  pop- 
ulous communities  of  New  York, 
Massachusetts,  California,  Iowa, 
Texas,  Alabama,  and  Delaware.  In 
view  of  this  great  weight  of  author- 
ity, of  this  general  consensus  of  ju- 
dicial opinion  and  adjudication 
which  established  and  maintained 
the  rule  of  law  which  the  court  be- 
low followed  and  applied  in  its  final 
ruling,  that  ruling  cannot  be  held  to 
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be  error,  but  must  be  affirmed  as  the 
law  of  this  case. 

The  unavoidable  result  of  this 
conclusion  is  that  the  rulings  of  the 
court  below  during  the  progress  of 
the  trial  admitting  the  evidence  of 
the  repetitions*  rumors,  and  reports 
of  the  slander  during  the  several 
days  occupied  in  the  introduction  of 
evidence  were  erroneous,  and  the 
defendant  demands  a  new  trial  on 
that  account.  The  only  answer  to 
that  demand  is  that  the  admission  of 
this  evidence  was  not  prejudicial  to 
him,  because  at  the  close  of  the  trial 
the  court  on  his  motion  withdrew  it 
and  instructed  the  jury  to  disregard 
it. 

The  general  rule  is  that  if  evi- 
dence has  been  erroneously  admitted 
during  the  trial,  the  error  of  its  ad- 
mission is  cured  by  its  subsequent 
withdrawal  before  the  close  of  the 
trial  or  by  a  clear  peremptory  in- 
struction to  the  jury  to  disregard  it. 
Pennsylvania  CJo.  v.  Roy,  102  U.  S. 
451,  26  L.  ed.  141, 10  Am.  Neg.  Cas. 
593;  Specht  v,  Howard,  16  Wall. 
564,  21  L.  ed.  348 ;  Washington  Gas- 
light Co.  v.  Lansden,  172  U.  S.  534, 
555,  43  L.  ed.  543,  551,  19  Sup.  Ct. 
Rep.  296 ;  Turner  v.  American  Secu- 
rity &  Trust  Co,  213  U.  S.  257,  267, 
53  L.  ed.  788,  792,  29  Sup.  Ct.  Rep. 
420;  Union  Pac.  R.  Co.  v.  Thomas, 
81  C.  C.  A.  491,  152  Fed.  865,  371; 
Balaklala  Consol.  Copper  Co.  v. 
Reardon,  136  C.  C.  A.  186,  220  Fed. 
585,  587;  Gates  v.  United  States. 
147  C.  C.  A.  207,  233  Fed.  201, 204; 
Looker  v.  United  States,  158  C.  C.  A. 
618,  240  Fed.  932,  935. 

But  there  is  an  exception  to  this 
rule.  It  is  that,  where  the  appellate 
court  perceives  from  an  examina- 
tion of  the  record  that  the  inadmis- 
sible evidence  made  such  a  strong 
impression  upon  the 

Moibsvqiientir  that  its  subsequeut 
riwISu.—  withdrawal  or  the 
instruction  to  disre- 
gard it  probably  failed  to  eradicate 
the  injurious  effect  of  it  from  the 
minds  of  the  jury,  there  the  defeat- 
ed party  did  not  have  a  fair  trial  of 
his  case,  and  a-  new  trial  should  be 


granted.  Waldron  v.  Waldron,  15ft 
U.  S.  361,  381,  383,  89  L.  ed.  463^ 
458,  459.  15  Sup.  Ct.  Rep.  383;  Ar- 
mour &  Co.  v.  KoUmeyer.  16  L.R.A. 
(N.S.)  1110,  88  C.  C.  A.  242,  161 
Fed.  78 ;  Chicago,  M.  &  St.  Paul  S. 
Co.  V.  Newsome,  98  C.  C.  A.  1, 174 
Fed.  394,  396;  Knickerbocker  Trast 
Go.  V.  Evans,  110  C.  C.  A.  347, 18& 
Fed.  549,  566,  567.  This  case  clear- 
ly falls  under  the  exception.  One  of 
the  chief  purposes  of  providing  a 
judge  learned  in  the  law  to  preside 
over  trials  by  jury,  and  one  of  the 
principal  duties  of  such  a  presiding 
judge,  is  to  exclude  from  the  evi- 
dence, and  consequently  from  the 
knowledge  and  consideration  of  the 
jury,  matters  which  his  learning, 
experience,  and  judgment  enable 
him  to  know  are  irrelevant  and  im- 
material to  the  issues  on  trial.  Such 
matters  tend  to  draw  the  attention 
of  the  jury  away  from  a  considCTa- 
tion  of  the  real  issues  to  a  contem- 
plation of  other  questions,  and  un- 
consciously to  leaid  them  to  render 
their  verdict  on  the  real  issues  in 
accordance  with  their  views  upon 
false  issues,    Knickerbocker  Trust 
Co.  v.  Evans.  110  C.  C.  A.  347, 188 
Fed.  549,  566.  567.    Trials  of  ac- 
tions for  slander  and  libel  are  pecu- 
liarly susceptible  to  evil  influences 
from   irrelevant   and  immaterial 
matters,  as  are  all  actions  which  ex- 
cite unusual  personal  feeling  or 
public  interest,  so  that  it  is  peculiar- 
ly desirable  that  such  matters  should 
not  creep  into  the  evidence  in  cases 
of  this  character.    The  record  in 
this  case  discloses  the  fact  that  much 
immaterial  and  irrelevant  evidence, 
aside  from  the  testimony  relative  to 
the  repetitions,  rumors,  and  reports 
of  the  slander,  was  introduced  in 
evidence  before  the  jury,  and  that 
for  several  days  a  great  mass  of  evi- 
dence on  the  latt^  subject  was  duly 
accumulating  in  their  hearing  under 
the  erroneous  first  ruling  of  the 
court  upon  this  subject.  The  result 
of  this  trial  was  a  verdict  against 
the  defendant  in  this  action  for 
slander  for  the  unusually  large  sum 
of  $22,500.  A  careful  review  of  the 
record  leaves  no  doubt  that  the  im- 


Digitized  by 


Google 


MAYTAG  V. 
(in  c.  0,  A.  11 

material  and  irrelevant  matter  in- 
troduced in  evidence  before  the  jury 
made  so  strongr  an  impression  upon 
their  minds  that  its  evil  effect  was 
not  and  could  not  be  eradicated  by 
the  court's  attempted  withdrawal 
and  its  instruction  to  disregard  it, 
and  that  this  irrelevant  matter  en- 
hanced the  amount  of  the  verdict 
and  deprived  the  defendant  of  a  fair 
trial. 

There  are  many  other  alleged  er- 
rors assigned  by  the  defendant,  but, 
under  the  rule  of  law  here  affirmed, 
tiie  courw  of  a  new  trial  will  differ 
80  radically  from  that  of  the  trial 
that  has  been  considered  that  even 
if  some  of  these  alleged  errors  are 
well  assigned  they  are  not  likely  to 
be  committed  again,  and  it  would  be 
a  useless  task  to  state  and  review 
them  now.  Let  the  judgment  below 
be  reversed,  and  let  a  new  trial  be 
granted. 

Stone^  C.  J.,  concurrinif : 

I  concur  in  the  result  because  I 
agree  that  the  evidence  of  repetition 
in  this  case  was  such  that,  under 
the  present  circumstances,  its  effect 
could  not  be  removed  from  the  jury 
even  by  the  clear,  forcible  charge  of 
the  court,  and  this  left  in  their 
minds  the  effect  of  the  evidence, 
with  no  aid  in  properly  considering 
it  from  the  court  through  the^ 
charge,  or  counsel  through  ar-' 
gument. 

I  dissent  from  the  rule  that  one 
who  originates  a  slander  cannot  be 
held  for  damages  arising  from  repe- 
titions which  are  the  natural  and 
probable  consequences  of  the  orig- 
inal utterance.  The  majority  opin- 
ion bases  this  rule  upon  two 
grounds,  to  wit :  First,  that  it  is  a 
settled  rule  of  law ;  and,  second,  that 
there  exists  a  difference  between 
libel  and  slander  which  cannot  jus- 
tify the  rule  in  cases  of  slander.  I 
am  unable  to  assent  to  such  views. 

Of  twelve  witnesses  ten  were  in- 
terrogated along  the  same  line, 
which  may  be  illustrated  by  the  fol- 
lowing from  the  testimony  of  wit- 
ness Crimmen: 

Q.  Was  it  reported,  and  did  you 
16  AJi.B^6. 
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hear  the  reports,  on  the  streets  of 
Watertown  and  Sioux  Falls,  during 
the  month  of  December,  1914,  that 
Mr.  Maytag  had  charged  Mr.  Cum- 
mins with  stealing  coal,  or  words  to 
that  effect? 
A.  Yes,  sir;  I  did. 

The  interrogation  of  the  other 
two  was  as  follows : 

C.  A.  Wooley:  Following  the 
18th  day  of  December,  1914,  and  in 
the  early  part  of  1916,  was  it  cur- 
rently reported  in  Sioux  City,  to 
your  knowledge,  that  Mr.  Cummins 
had  been  discharged  from  the  South 
Dakota  Central  Railway  Company 
because  of  being  charged  with  irreg- 
ularities in  connection  with  the  loss 
of  coal? 

A.  I  heard  the  statement.  Yes, 
sir. 

A.  E.  Ayres:  Q.  On  or  about 
that  time,  Mr.  Ayres,  did  you  hear 
rumors  in  Sioux  Falls  to  the  effect 
that  Mr.  Cummins  had  been  dis- 
charged by  reason  of  having  been 
charged  by  Mr.  Maytag  with  theft 
or  stealing  coal  and  other  property 
from  the  railroad  company? 

A.  I  heard  that  Mr.  Cummins  had 
been  discharged  for  a  cause,  but  I 
didn't  hear  by  what  agency  or  by 
whom. 

Q.  What  was  the  cause,  as  you 
heard  it? 

A.  Shortage  in  his  accounts. 

The  decisions  are  in  conflict  as  to 
whether  evidence  of  unauthorized 
and  unprivileged  repetitions  of  a 
defamation  by  third  parties,  or  evi- 
dence of  rumors  and  reports  along 
the  line  of  the  defamatory  state- 
ments is  admissible,  as  affecting  the 
amount  of  damages.  The  cases  ex- 
cluding such  evidence  are  based  up- 
on the  theory  that  damage  flowing 
from  such  repetitions,  rumors,*  or 
reports  is  not  the  proximate  result 
of  the  original  utterance,  unless 
authorized  or  intended  by  defend- 
ant. This  is  an  application  to  the 
law  of  defamation  of  the  general 
rule  that  the  intervention  of  an  in- 
dependent illegal  act  breaks  the 
causal  chain,  since  the  defendant 
cannot  be  hdd  to  have  anticipated 
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and  (without  other  evidence  there- 
of) intended  the  unlawful  act  of 
another  as  the  consequence  of  his 
wrong.  The  rejection  of  the  above 
character  of  evidence  in  defamation 
cases  is  followed  in  England,  Al- 
abama, California,  Massachusetts, 
New  York,  and  Wisconsin.  Ward  v. 
Weeks,  7  Bing.  211,  131  Eng.  Re- 
print, 81;  Age-Herald  Pub.  Go.  v. 
Waterman,  188  Ala.  272,  287,  66  So. 
16,  Ann.  Gas.  1916E,  900 ;  Hereford 
v.  Combs,  126  Ala.  369,  380,  28  So. 
582;  Carpenter  v.  Ashley,  148  Cal. 
422,  426,  83  Pac.  444,  7  Ann.  Cas. 
601 ;  Burt  v.  Advertiser  Newspaper 
Co.  154  Mass.  238,  13  L,R.A.  97,  28 
N.  E.  1  (opinion  by  Mr.  Justice 
Holmes) ;  Elmer  v.  Fessenden,  151 
Mass.  369,  362,  6  L.R.A.  724,  22  N. 
E.  635,  24  N.  E.  208  (opinion  by 
Mr.  Justice  Holmes) ;  Shurtleff  v. 
Parker,  130  Mass.  293,  296,  39  Am. 
Rep.  454;  Hastings  v.  Stetson,  126 
Mass.  329,  331,  30  Am.  Rep.  683; 
Leonard  v.  Allen,  65  Mass.  241; 
Stevens  v.  Hartwell,  11  Met.  542; 
Bassell  Ehnore,  48  N.  Y.  561, 
664;  Fowles  v.  Bowen,  30  N.  Y.  20; 
Terwilliger  v.  Wands,  17  N.  Y.  54, 
72  Am.  Dec.  420;  Austin  v.  Bacon, 
49  Hun,  386, 3  N.  Y.  Supp.  587 ;  Olm- 
sted V.  Brown,  12  Barb.  657;  Gough 
V.  Goldsmith,  44  Wis.  262,  28  Am. 
Rep.  679.  None  of  the  above  cases 
is  based  upon  any  presence  of  hear- 
say evidence,  nor  any'difference  be- 
tween libel  and  slander  affecting 
this  question.  The  sole  ground  is  as 
stated  above.  That  this  is  the  only 
ground  is  further  shown  by  such 
cases  as  Fowles  v.  Bowen,  30  N.  Y. 
20,  22,  cited  above  and  in  the  major- 
ity opinion,  where  the  originator  of 
the  slander  was  held  liable  when  the 
repetition  was  lawful,  being  priv- 
ileged. The  Delaware  case  (Camer- 
on»v.  Corkran,  2  Marv.  166,  42  Atl. 
454)  cited  in  the  majority  opinion 
was  from  the  superior  court.  The 
two  Iowa  cases  cited  (Ziirawski  v. 
Reichmann,  116  Iowa,  388,  90  N.  W. 
69,  and  Prime  v.  Eastwood,  45  Iowa, 
640)  do  not  hold  that  such  evidence 
is  never  admissible,  but  that  it  is  in- 
admissible unless  'the  circum- 
atancee  under  which  it  was  repeat- 


ed" be  shown,  clearly  intimating 
that  under  some  circumstances  it 
would  be  admissible.    The  Texas 
case  cited  (King  v.  Sassdman,  — 
Tex.  Civ.  App.  — ,  54  S.  W.  304) 
contained  no  such  question.  The 
point  there  was  one  of  variance  be- 
tween words  said  and  those  proven. 
As  to  that,  the  court  said  defendant 
was  liable  for  what  he  had  actually 
said,  not  for  what  others  might  say 
he  had  said.   The  opposed  doctrine 
that  such  evidence  is  admissible  in 
defamation  cases  is  based  upon  the 
theory  that  defendant  is  responsible 
for  the  natural  and  probable  conse- 
quences of  his  utterance,  and  wheth- 
er the  subsequent  repetition  or  ru- 
mor is  such  a  consequence  is  a 
matter  of  fact  ordinarily  to  be  deter- 
mined by  the  jury.    This  view  is 
supported  in  the  Federal  courts 
(Arkansas,  Connecticut,  Minnesota, 
and  Rhode  Island) .  Merchants' Ins. 
Go.  V.  Buckner,  39  C.  G.  A.  19,  98 
Fed.  222  (6th  G.  G.  A.,  opinion  by 
Mr.  Justice  Day)  ;  Williams  v.  Folks, 
113  Ark.  82, 167  S.  W.  93 ;  Moore 
Stevenson,  27  Conn.  14;  Zier  v. 
HofHin,  33  Minn.  66,  21  N.  W.  862, 
53  Am.  Rep.  9 ;  and  Rice  v.  CTottrel, 
5  R.  I.  340.  In  McBride  v.  Ledouz. 
Ill  La.  898,  100  Am.  St  Rep.  491, 
85  So.  616,  it  was  held  that  there 
was  no  responsibility  for  an  unau- 
thorized repetition  of  a  conomunica- 
tion  which  was  privileged  when 
made  by  defendant.  In  Wheaton  v. 
Beecher,  79  Mich.  443,  44  N.  W.  927, 
it  was  left  to  the  jury  to  determine 
whether  the  defendant  ''procured" 
the  publication  of  the  defamation  in 
a  newspaper  when  he  communicat- 
ed it  to  a  reporter  of  that  paper. 
With  the  decisions  of  reepectable 
jurisdictions  conflicting,  I  see  no 
reason  for  deciding  that  the  matter 
has  been  authoritatively  settled. 
This  very  case  illustrates  the  doubt- 
fulness of  the  question,  for  a  capable 
trial  judge  first  admitted  and  then 
excluded  this  testimony.  While  the 
question  was  not  and  is  not  a  settled 
one,  yet,  if  it  were  true  that  all  of 
the  courts  which  had  spoken  had 
been  one  way,  that  should  not  con- 
trol in  this  jurisdiction,  where 
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there  had  never  been  any  expree- 
ioxta,  if  that  view  of  the  law  were 
regarded  aa  incorrect.  Not  infre- 
^ently  Federal  courts  refuse  to 
follow  earlier  expressions  of  the 
higrhest  courts  of  a  state  within  the 
sam  territorial  jurisdiction.  If 
this  conflict  of  law  in  the  same  juris- 
dictional limits  is  justifiable  because 
it  is  the  duty  of  each  court  to  decide 
the  law  as  its  wisdom  and  conscience 
dictate,  how  much  more  should  this 
be  done  where  the  authority  relied 
upon  is  entirely  from  outside.  This 
is  peculiarly  so  in  actions  soundinsr 
in  tort  Men  may  deal  with  titles 
■and  make  contracts  in  view  of  what 
they  think  the  law  to  be,  as  estab- 
lished by  decisions,  but  they  do  not 
-commit  torts  on  any  such  basis.  As 
no  decision  controlling  in  this  cir- 
cuit exists,  and  as  decisions  outside 
the  chruit  conflict,  this  seems  to  me 
an  instance  where  the  justice  of  the 
contendinsr  views  should  be  exam- 
ined and  a  decision  reached  on  that 
hasis  alone. 

While  recognizing  the  plausibility 
of  the  rule  rejecting  this  evidence 
and  the  high  authority  supporting 
that  view,  I  cannot  think  that  it  is 
correct.  All  compensatory  damages 
are  based  upon  injury  actually,  suf- 
fered by  the  plaintiff  because  of  de- 
fendants wrongful  act  and  the 
amount  of  such  damages  by  the  ex- 
tent of  the  injury.  The  injury  from 
defamation  is,  as  to  extent,  unique 
in  one  important  feature.  Usually 
the  extent  of  injury  depends  almost 
^tirely  upon  the  extent  of  the  cir- 
eulation  of  the  defamation.  This 
has  been  recognized  in  tiiis  court 
(Palmer  v.  Mahin,  57  C.  C.  A.  41, 
120  Fed.  737,  746)  and  in  other  ju- 
risdictions,  including  some  which 
hold  third  party  repetitions,  ru- 
mors,   and   reports  inadmissible. 
Bigelow  V.  Sprague,  140  Mass.  425, 
5  N.  E.  144  (opinion  by  Mr.  Justice 
Holmes) ;  Pry  v,  Bennett,  28  N.  Y. 
324,  330;  Dalton  v.  Calhoun  County, 
164  Iowa,  187,  193,  145  N.  W.  498, 
Ann.  Cas.  1916B,  695;  and  Farrand 
T.  Aldrich,  85  Mich.  593,  48  N.  W. 
628.   The  very  decisions  which  ex- 
clude tliis  evidence,  when  "unau- 
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thorized"  by  tiie  defendant,  concede 
ita  importiuice  and  approve  its  ad- 
mission if  it  is  affirmatively  shown 
that  the  defendant  authorized  or 
"intended"  the  repetition,  rumor,  or 
report  Clearly  there  should  be 
very  substantial  reason  for  exclude 
ing  evidence  so  vitally  bearing  upon 
the  important  inquiry  as  to  the  ex- 
toit  of  injury  and  ensuing  damages. 
The  most  fundamental  rule  in  the 
law  of  proximate  cause  would  not 
only  sanction  but  compel  the  admis- 
sion of  this  character  of  evidence. 
That  rule  is  that  a  wrongdoer  is  an- 
swerable for  the  natural  and  prob' 
able  results  of  his  act,  or,  as  often 
expressed,  for  such  results  as  he 
might  reasonably  have  anticipated. 
Certainly  the  repetition  of  a  def- 
amation, or  its  growth  into  a  rumor 
or  current  report,  is  a  natural  and 
probable  result  of  its  utterance  and 
to  be  reasonably  anticipated.  That 
unfortunate  result  as  surely  follows 
and  spreads  as  do  the  ever-widening 
circles  from  a  stone  thrown  fnto 
water.  The  human  weakness  to  re- 
peat the  unusual,  the  salacious,  and 
the  scandalous  is  an  ever-present 
agency  which  common  knowledge 
recognizes  as  needing  only  the  im- 
petus of  a  defamatory  statement  to 
awaken  into  full  activity.  The  ac- 
tually existing,  well-known  tenden- 
cy and  result  should  no^  In  my 
judgment,  he  obliterated  by  any  pre- 
sumption that  persons  will  not  com- 
mit an  unlawful  act  by  repeating 
slander.  Why,  then,  should  one  who 
starts  a  false,  malicious  attack  upon 
the  character  of  a  man  or  woman, 
with  full  knowledge  that  it  win 
q>read  like  wildfire,  be  held  inno- 
cent of  the  general  conflagration? 

The  reason  given  for  this  unu- 
sual freedom  from  responsibilily  is 
that  there  is  a  corollary  to  the  above 
general  rule,  to  the  effect  that  the 
intervention  of  an  independent 
wrongful  agency  breaks  the  legal 
causal  connection,  and  that  the  un- 
privileged repetition  of  a  defama- 
tion is  such  an  agency.  Such  a  rule 
exists,  and  such  a  repetition  is 
an  independent  wrongful  agency. 
There  is  a  prima  facie  ground. 
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therefore,  for  the  application  of  the 
rule.  But  nowhere  is  it  more  im- 
portant to  apply  the  basic  axiom 
that  "reason  is  the  soul  of  the  law" 
than  when  a  rule  of  law,  apparently 
applicable  to  a  set  of  facts,  results  in 
seeming  injustice.  This  necessity  is 
accentuated  when  the  set  of  facts 
under  consideration  is  not  merely 
vagrant  and  unusual,  but  is  typical 
of  a  large  and  important  class  of 
frequent  recurrence.  The  reason 
and  history  of  this  rule  require  ex- 
amination to  determine  whether  a 
situation  possibly  within  its  letter  is 
within  its  real  intent  and  spirit, 

Sedgwick  in  his  work  on  Dam- 
ages, 9th  ed.  §  111b,  has  well  said 
that  "the  legal  distinction  between 
what  is  proximate  and  what  is  re- 
mote is  not  a  logical  one,  nor  does  it 
depend  upon  relations  of  time  or 
space;  it  is  purely  practical,  the  rea- 
son for  distinguishing  between 
proximate  and  remote  causes  being 
a  purely  practical  one." 

The  practical  reason  for  treating 
the  intervention  of  a  wrongdoer  as 
an  insulation  breaking  the  causal 
connection  is  that  such  wrongdoer 
is  nearer  to  the  resulting  injury, 
may  himself  be  held  in  damages 
therefor,  and  the  plaintiff  should  not 
be  given  a  duplicate  recovery.  The 
origin  and  usual  application  of  this 
rule  connect  it  with  the  common 
character  of  tort  where  the  injury 
is  a  single  occurrence,  as  harm  to 
person  or  property.  As  so  applied, 
this  rule  ordinarily  accords  well 
with  the  demands  of  justice.  We 
are  not  concerned  here  with  in- 
stances where  the  fault  of  the  inter- 
vening wrongdoer  was  simply  non- 
action in  failing  to  nullify  the  effect 
of  the  wrongful  act  before  it 
reached  the  plaintiff.  However,  a 
well-known  exception  or  parallel 
rule  is  that,  where  the  original 
wrongdoer  intended  the  result  ac- 
tually brought  about  by  the  inter- 
vening wrongdoer,  he  is  liable.  The 
considerations  of  practical  justice 
forming  these  rules  -seem  to  be  as 
follows:  That  plaintiff  should  be 
allowed  one  complete  recovery  for 
an  injury  wrongfully  inflicted;  that 


this  requisite  is  ordinarily  sufficient- 
ly afforded  when  it  is  given  against 
the  active  wrongdoer  nearest  in  the 
causal  sequence  to  the  injury,  with- 
out looking  further  back ;  that  it  is 
unjust  to  permit  a  wrongdoer,  who 
intended  the  injury  and  foresaw  the 
intervention  of  the  later  wrongdo- 
er, to  escape  liability.  Keeping  in 
mind  these  practical,  reasons  for 
practical  rules  designed  to  work  jus- 
tice, the  application  of  those  rules  to 
the  tort  of  defamation  may  be  test- 
ed. Having  in  view  cause  and  ef- 
fect, this  tort  is  often  unlike  any 
other.  Unless  the  entire  claimed 
damage  is  special,  the  plaintiff  is 
seeking  to  recover  for  uie  general 
damage  done  to  his  reputation. 
Knowing,  as  reasonable  men,  that 
this  depends  largely  upon  how  wide- 
ly the  defamation  has  been  spread, 
how  can  the  jury  intelligently  gauge 
that  damage,  or  how  can  the  court 
later  rule  upon  the  justice  of  i^e 
amount  of  verdict  if  tiiere  be  denial 
of  all  evidence  upon  that  point? 
How  is  the  plaintiflf  to  be  accorded 
his  complete  recovery,  or  how  ja  the 
defendant  to  be  protected  agabst 
excessive  recovery,  if  neither  party 
can  show  the  extent  of  the  injury? 
Another  suggestion  bearing  upon 
the  practical,  substantial  justice  of 
the  situation  is  this :  The  wider  tiie 
circulation,  the  greater  the  damage, 
yet  there  is  a  correspondingly  in- 
creasing difficulty,  often  impossibil- 
ity, of  the  plaintiff  being  able  to 
locate,  for  purposes  of  legal  satis- 
faction, all  or  any  appreciable  num- 
ber of  the  talebearers  whose  busy 
tongues  have  been  set  wagging  to 
his  grievous  injury  by  defenduit's 
act.  Leonard,  C,  in  Bassell  v.  El- 
more, 48  N.  Y.  561,  568.  So  that,  if 
the  theory  of  the  rule  that  respon- 
sibility ceases  with  the  injury  to  his 
reputation  in  the  minds  of  those  to 
whom  defendant  communicated  the 
defamation  is  really  carried  into 
practice,  the  plaintiff  could  require 
of  the  defendant  but  a  minimum  of 
the  injury  he  had  received.  Yet 
everyone  knows  that  none  of  this  en- 
tire injury  would  have  been  re- 
ceived, had  not  the  defendant  set 
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rolling  the  growing  ball  of  defama- 
tion which  has  finally  crushed  the 
fairest  one  of  plaintiff's  possessions. 
The  publication  may  have  been  made 
under  circumstances  designed  and 
shaped  to  prevent  or  confine  its  fur- 
ther circulation,  and  such  are  for 
the  jury  to  consider.  On  the  other 
hand,  if  intent  is  to  govern,  why  ex- 
clude the  operation  of  a  fundamen- 
tal principle  used  throughout  the 
law  in  determining  intent,  namely, 
that  one  is  presumed  to  know  and  to 
intend  the  natural  and  probable  con- 
sequences of  his  act.  The  question 
here  is  not  "of  punitive  damages  and 
evil  motive,  but  of  compensatory 
damages  and  legal  intent.  Since  the 
defamer  must  know,  what  all  men 
know,  that  the  natural  and  probable 
consequence  of  publishing  a  defama- 
tion is  its  repetition  and  wide  cir- 
culation, he  should  be  held  to  intend 
that  result  and  be  held  responsible 
for  it.  If  he  is  thus  responsible,  the 
measure  of  that  responsibility  lacks 
a  gauge  of  fact,  unless  the  extent  of 
that  repetition  or  circulation  can  be 
shown. 

Here  an  honorable  man  has  been, 
the  jury  found,  falsely  and  mali- 
ciously branded  as  a  felon  by  his 
employer,  and  in  connection  with 
that  employment.  The  charge  meets 
him  when  he  seeks  employment, 
ehames  his  children  among  their 
schoolmates,  ruins  his  credit,  and 
blights  the  well-earned  reputation  of 
a  lifetime.  Defendant  made  the 
statement  to  seven  different  per- 
sons, of  whom  four  testified  affirm- 
atively that  they  did  not  believe  the 
charge,  one  denies  hearing  such  a 
charge,  and  two  were  not  witnesses. 
If  defendant  is  liable  only  for  the 
injury  done  plaintiff's  reputation  in 
the  minds  of  these  seven  persons, 
the  court  would  be  puzzled,  even  un- 
der the  existing  liberal  rule  as  to 
amount  of  verdicts  in  defamation 
cases,  in  upholding  the  jury  assess- 
ment of  $22,500.  The  effect  upon 
these  seven  hearers  is  not  the  gist  of 
plaintiff's  injury.  It  is:  That  hav- 
ing before  borne  a  good  name,  there- 
after this  charge  originated  by 
defendant  became  common  rumor. 


BO  that  it  was  widely  known  that  de- 
fendant had  made  such  an  accusa- 
tion, and  that  because  thereof,  he 
(plaintiff)  sought  employment  in 
vain,  he  suffered  anguish  on  account 
of  his  children  being  shamed  among 
their  schoolmates,  his  credit  was 
ruined,  and  his  reputation  be- 
smirched. Whether  this  rule  be  ap- 
plicable where  the  defendant  is  a 
mere  conveyer  of  the  defamation,  as 
distinguished  from  the  originator 
thereof,  we  need  not  inquire,  be- 
cause here  the  defendant  was  the 
originator.  Nor  do  I  think  it  neces- 
sary that  the  testimony  show  that 
any  of  the  particular  persons 
named  in  the  petition  as  hearing  the 
slander  repeated  it  to  others.  De- 
fendant is  shown  to  have  been  l^e 
originator  of  the  slander,  and  the 
repetitions  covered  by  the  testimony 
gave  him  as  the  origin.  He  sent  out 
the  poison,  and  it  traveled  every- 
where under  the  sanction  of  his 
name.  I  cannot  doubt  that  the  ru- 
mors and  reports  which  injured 
plaintiff  are  parts  of  the  stream  of 
which  he  alone  was  the  source.  To 
hold  that  this  cannot  be  shown,  nor 
defendant  be  held  responsible  there- 
for does  not  meet  ray  ideas  of  jus- 
tice. As  said  by  Leonard,  C,  in  Bas- 
se! v.  Elmore,  48  N.  Y.  561, 568 :  "A 
slanderous  charge  gets  in  circulation 
and  is  many  times  repeated  until  it 
often  becomes  impossible  to  trace  it 
so  that  it  shall  appear  to  have  been 
carried  directly  from  the  slanderer 
to  the  person  from  whom  the  pecu- 
niary injury  has  been  sustained  by 
the  party  complaining.  The  rule  is 
entirely  too  favorable  for  the  mali- 
cious slanderer.  He  should  be  held 
responsible  when  it  can  be  proven, 
as  in  this  case,  that  the  slander  ut- 
tered did  come  to  the  knowledge  of 
some  person,  who  acted  upon  it  to 
the  pecuniary  injury  of  the  plain- 
tiff." 

It  is  suggested  that  in  this  regard 
there  is  a  difference  between  libel 

and  slander,  which  justifies  a  differ- 
ence in  rule.  No  case  suggests  such 
a  difference,  and  I  see  no  basis 
therefor.     Material  divergencies 
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based  on  differences  between  libel  Torts,  3d  ed.  p.  366,  "Slander  and 
and  slander  should  be  sparingly  libel  are  different  names  for  the 
made,  and  only  where  the  basis  same  wrong  accomplished  in  differ- 
therefor  is  very  clear,  because,  as  ent  ways."  Also  see  NeweU's  Slan* 
said  by  Judge  Cooley  in  his  work  on  der  &  Libel,  8d  ed.  §  29. 

ANNOTATION. 

LiabiUty  of  one  reipcnitible  for  original  Ebel  or  iland«r  for  its  repetilSon  by 

diird  parsons. 


I.  Introdoctory,  726. 
TL  The  author  not  liable  for  the  r^eti- 
tion: 
a.  In  general,  727. 
K  Libel  eases,  727. 
c.  Slander  eases,  728. 

/.  Introductory, 

This  annotation  excludes  criminal 
eases;  it  also  aseludes  slander  (or 
libel)  of  title. 

The  cases  generally  seem  to  agree 
theoretically  that  he  who  publishes  a 
libel  or  utters  a  slander  is  responsible 
for  the  natural  and  probable  cofase- 
quence  of  such  publication  or  utter- 
ance. They  differ  widely,  however,  as 
to  what  may  be  considered  as  the 
natural  and  probable  consequence.  In 
regard  to  repetitions  it  is  probably 
correct  to  say  that  the  conflicting  re- 
sults of  the  cases  rest  in  general  upon 
a  fundamental  difference  of  opinion, 
some  of  the  courts  holding  that  repe- 
tition of  a  libel  or  slander  is  not  a 
natural  and  probable  consequence  of 
its  original  publication  or  utterance, 
while  other  courts  take  the  opposite 
view. 

It  has  been  deemed  convenient  to 
arrange  the  oases,  as  far  as  feasible, 
according  to  the  results.   It  may  be 

observed,  however,  that  the  cases  cit- 
ed in  subd.  III.  are  not,  in  every  in- 
stance, opposed  to  those  cited  in  subd. 
II.,  since  the  facts  of  a  particular  case 
may  be  such  as  to  take  it  out  of  the 
general  rule  of  a  jurisdiction.  The 
authorities  are  not  very  helpful  as  to 
a  practical  solution  of  the  difficulty  of 
the  situation. 

An  English  authority  (18  Laws  of 
England  (Halsbury)  667)  states  four 
exceptions  to  the  English  rule  that  the 
original  speaker  of  a  slander  is  not 
responsible  for  its  repetition:  (1) 


in.  The  anther  liable  for  the  repetttiont 

a.  In  general,  734. 

b.  Libel  cases,  784. 

c.  Slander  cases,  787. 
nr.  Moral  duty  to  repeat,  74ftL 

V.  Miscellaneotts,  741. 

Authorization,  (2)  intention,  (8)  natu- 
ral result,  and  (4)  moral  duty  to  re- 
peat. The  first  exception  requires  ne 
comment;  of  the  second,  it  might  be 
observed  that  in  '  practice  intentioa 
must  be  judged  largely  by  conduct, 
and,  of  the  third,  that  the  difficulty 
lies  in  its  application;  the  fourth  ex- 
ception  seems  to  break  down  in  prac- 
tice (see  infra,  IV.). 

Not  much  practical  attention  seems 
to  have  been  paid  to  tba  obiter  sugges- 
tion that  the  atterer  of  a  slander  ought 
to  be  responsible  f  «r  its  innocent  repe- 
tition by  others,  vikds  In  Keenholts  v. 
Becker  (1846)  3  Deaio  (N.  T.)  346,  in- 
fra, V.  And  see  also  Bassell  El- 
more (1872)  48  N.  T.  661,  infra,  V. 

The  question  of  hearsay  referred  t« 
in  the  reported  case  (Uaytag  t. 
Cummins,  ante,  712)  is  discussed  in 
but  few  cases.  See  Cyrowski  v. 
Polish-American  Pub.  Co.  (19X7)  196 
Blich.  648,  163  N.  W.  58,  infra,  m.  a; 
Donaldson  v.  Roberson  (1916)  16  Ala. 
App.  354,  73  So.  223,  infra,  HL  c,  un- 
der "Reports  of  the  slander;"  and 
Leonard  v.  Allen  (1858)  11  Cosh. 
(Mass.)  241,  id. 

The  supposed  distinction  between 
libel  and  slander  as  to  liability  for 
repetitions,  emphasized  in  the  major- 
ity opinion  in  the  reported  ease  CMay* 
TAQ  V.  CUUUINS)  and  denied  in  the 
minority  opinion,  does  not  seem  much 
discussed  in  the  cases.  See  King  v. 
Patterson  (1887)  49  N.  J.  L.  417.  60 
Am.  Rep.  622,  9  Atl.  706,  Infra,  III.  b. 
and  Ratcliffe  y.  Evans  [18923  2  Q.  6. 
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(Ens:.)  524,  61  L.  J.  Q.  B.  N.  S.  535,  66 
L  T.  N.  S.  794,  40  W««k.  Rep.  678,  56 
J.  P.  837,  inf  rA,  III.  b,  under  "General 
lou  of  business." 

It  will  be  seen  that  an  attempt  has 
been  made  throughont  this  annotation 
to  specify  whether,  in  the  various 
cases,  the  libel  or  slander  was  action- 
able per  se  or  not. 

It  has  been  suggested  in  at  least  one 
ease  that  the  responsibility  for  repe- 
tition in  slander  Bhoald»  In  general, 
depend  upon  the  answw  to  the  ques- 
tion whether  the  slander  is  actionable 
per  se.  Thus,  in  Southwestern  Teleg. 
&  Teleph.  Co.  v.  Long  (1916)  —  Tex. 
Civ.  App.  18S  S.  W.  421,  it  was  held 
that,  where  the  words  are  slanderous 
per  se,  the  slanderer  must  be  held  to 
hsTB  reasonably  anticipated  their 
repetition.  Followed  in  Southwestern 
Teleg.  &  Teleph.  Co.  v.  Wilkins  (1916) 
—Tex.  Civ.  App.  — ,  183  S.  W.  429. 

In  Southwestern  Teleg.  &  Teleph. 
0>.  T.  Long  (Tex.)  supra,  the  court 
said,  inter  alia:    "In  slander  per  se, 
proof  of  actual  damages  is  not  re- 
quired. Why7  Because  tiio  law  not 
only  reasonably  anticipates,  but  con- 
clusively presumes,  damages  in  such 
ease.  What  damages?  Principally  to 
reputation,  by  reason  of  which  the  per- 
son slandered  suffers  mental  anguish 
from  shame  and  mortification  and  the 
loss  of  the  society  of  good  people.  It 
would  be  no  defense  to  prove  in  such 
ease  tiiat  the  slander  was  uttered  in 
the  presence  of  only  two  or  three  per- 
sons, who  did  not  believe  it,  and  had 
so  informed  the  plaintiff,  and  that  in 
fact  neither  of  them  had  repeated  the 
slander.  The  slandered  person,  know- 
ing human  nature,  as  every  person  is 
presumed  to  know,  would  nevertheless 
suffer  mental  anguish  in  anticipation 
tiiat  such  slander  would  probably  be 
repeated  and  become  current  in  the 
future.  It  is  the  anticipation  of  such 
fact  which  causes  the  major  portion 
of  the  mental  suffering  in  such  case. 
Ought  a  party  who  utters  words  so 
dtaeogHtory  as  to  constitute  slander 
per  se  be  held  to  have  reasonably  an- 
ticipated that  they  would  be  repeated? 
We  think  ao.  We  think  that  the  fact 
that  the  law  conclusively  presumes 
damages  from  the  utterance  of  a  slan- 


der per  se,  even  though  in  the  pres- 
ence of  but  one  person,  who  did  not 
believe  it,  shows  tiiat  the  slanderer 
must  be  held  to  have  reaaonably  an- 
ticipated its  repetition,  from  which,  as 
experience  shows,  may  arise  the  only 
injury  suffmd.  Any  person  with  suf- 
ficient intelligence  to  be  guilty  of 
slander  ought,  in  the  light  of  common 
experience,  to  anticipate  the  repetition 
of  such  slander,  and  the  injurious  con- 
sequence thereof." 

It,  The  author  not  liable  for  the  rejieW 

Hon, 

«.  in  generoh 

The  reader  will  understand  that  the 
contra  eases  are  cited  infra.  III. 

».  JAIfel  ooM*. 

Some  of  the  cases  hold  tiiat  the  au- 
thor of  a  libel  la  not  responsible  for 
its  voluntary  and  unauthorized  repe- 
tition. 

Alabama.— Age-Herald  Pub.  Co.  v. 
Waterman  (1914)  188  Ala.  272,  66  So. 
272,  Ann.  Cas.  1916E,  900. 

Calif miia.  —  Turner  v.  Hearst 
(1896)  116  Cal.  894.  47  Pac.  129. 

Illinois.  —  Clifford  v.  Cochrane 
(1882)  10  111.  App.  670. 

Indiana. — Sourbier  v.  Brown  (1919) 
188  Ind.  664, 123  N.  £.  802  (arguendo). 

Maryland.— Coffin  v.  Brown  (1901) 
94  Md.  19p,  55  LJI.A.  732,  89  Am.  St 
Rep.  422,  50  Atl.  667. 

Hassachnsetta. — ^Burt  v.  Advertiser 
Newspaper  Co.  (1891)  164  Mass.  288, 
18  L.B.A  97,  28  N.  E.  1. 

Michigan. — ^McDuff  v.  Detroit  Eve- 
ning Journal  Co.  (1890)  84  Mich.  1,  22 
Am.  St.  Rep.  673,  47  N.  W.  671. 

Wisconsin.  —  Gough  v.  Goldsmith 
(1878)  44  Wis.  262,  28  Am.  Rep.  579. 

Of  the  foregoing  libel  cases  (omit- 
ting the  arguendo  Indiana  case)  all 
seem  to  have  been  for  words  action- 
able per  se,  except  (1)  the  Wisconsin 
case,  where  the  words  were  considered 
not  actionable  per  se,  and  (2)  the  Ala- 
bama case,  where  it  does  not  seem 
clear  whether  the  words  were  consid- 
ered actionable  pet  se,  or  not. 

Where  a  newspaper  published  words 
libelous  per  se  about  the  plaintiff,  an 
attorney,  it  was  held  that  the  plaintiff 
could  not  show  his  mental  suffering 
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by  giving  evidence  of  what  his  clients 
and  other  persons  had  said  to  hhn 
about  the  publication,  or  vhat  persons 
in  the  street  had  said  about  it,  as  "it 

is  well  settled  that  the  damages  must 
be  the  direct  result  of  the  defendant's 
libel,  and  not  of  any  mere  repetition 
of  it  by  others."  Turner  v.  Hearst 
(1896)  115  Cal.  394,  47  Pac.  129,  supra. 

It  was  held  in  Coffin  v.  Brown  (1901) 
94  Md.  190,  56  L.R^.  732,  89  Am.  St 
Rep.  422,  50  Atl.  667,  supra,  that  a 
printed  circular  containing  a  letter 
libelous  per  se  cannot  be  admitted  in 
evidence,  in  an  action  for  the  libel,  to 
enhance  the  damages  because  of  the 
republication  in  circular  form,  where 
there  is  nothing  to  show  that  the  writ- 
er or  addressee  authorized  the  repub- 
lication, since  the  jury  cannot  be  au- 
thorized to  assume  that  fact,  although 
the  addressee  is  chairman  of  the  cen- 
tral committee  of  a  political  party  op- 
posed to  the  election,  of  a  candidate 
whose  defeat  the  letter  advocates,  and 
that  a  statement  by  the  court  in  admit- 
ting the  circular  letter,  to  the  effect 
that  the  circular  was  the  natural  ef- 
fect of  sending  the  letter  under  the 
circumstances,  is  reversible  error,  as 
tending  to  lead  the  jury  to  believe  that 
the  question  of  defendant's  responsi- 
bility for  the  republication  is  settled 
by  the  court. 

In  Burt  V.  Advertiser  Newspaper  Co. 
(1891)  154  Mass.  238,  13  L.R.A.  97,  28 
N.  £.  1,  supra,  quoted  from  in  the  re- 
ported case  (Maytag  v.  Cummins, 
ante,  712),  it  was  held  that  damages 
from  the  publication  of  a  libel  cannot 
be  enhanced  by  the  republication 
thereof  by  other  persons,  even  if  there 
was  a  general  probability  of  its  repub- 
lication. 

In  Gough  V.  Goldsmith  (1878)  44 
Wis.  262,  28  Am.  Rep.  579,  supra, 
where  the  letter  in  question  was  not 
libelous  per  se,  and  the  plaintiff  al- 
leged special  damages  in  loss  to  his 
business  as  attorney,  and  the  alleged 
damage  was  from  the  fact  that  the 
addressee  of  the  letter  showed  it  to 
others,  it  was  held  that  the  special 
damage  was  not  the  legal  and  natural 
consequence  of  sending  the  letter  in 
question,  there  being  nothing  to  war- 
rant the  inference  that  the  defendant 


desired  or  intended  that  anyone  other 
than  the  addressee  should  see  it. 

It  has  been  held  that  he  who  pub- 
lishes a  libel  in  a  newspaper  is  not  re- 
sponsible for  its  publication  in  other 
newspapers.  Age-Herald  Pub.  Co.  v. 
Waterman  (1914)  188  Ala.  272,  66  So. 
272,  Ann.  Cas.  1916E,  900,  supra;  Clif- 
ford V.  Cochrane  (1882)  lO'IlL  App. 
670,  supra;  Sourbier  v.  Brown  (1919) 
188  Ind.  664,  123  N.  E.  802  (argu- 
endo) ;  McDuff  V.  Detroit  Evening 
Journal  Go.  (1890)  84  Hkh.  1,  22  Am. 
St.  Rep.  673,  47  N.  W.  671,  supra. 

In  Age-Herald  Pub.  Co.  v.  Water- 
man (Ala.)  supra,  where  it  does  not 
appear  whether  the  court  considered 
the  words  to  be  actionable  per  se 
or  not,  it  was  held  that  the  plaintiif 
could  not  show  that  he  sustained  spe- 
cial damages  by  reason  of  r^}etitions 
in  other  newspapers  for  which  the  de- 
fendant was  not  responsible,  nor  might 
he  show  that  he  heard  persons  discuss 
the  matter  published  of  the  plaintiff. 

In  Clifford  v.  Cochrane  (1882)  10 
IlL  App.  670,  supra,  it  was  alleged  that 
the  d^endant  gave  an  "interview**  to 
a  reporter  of  a  Chicago  newspaper, 
uttering  words  libelous  per  se  of  the 
plaintiff,  an  architect  in  San  Francis- 
co, which  was  republished  in  a  San 
Francisco  newspaper,  and  that  the 
plaintiff,  in  consequence,  lost  his  em- 
ployment  as  architect  of  a  public 
building  in  San  Francisco;  it  was  held 
on  the  pleadings  that  the  defendant 
was  not  liable  for  the  San  Francisco 
republication. 

In  McDuff  V.  Detroit  Evening  Jour- 
nal Co.  (1890)  84  Mich.  1,  22  Am.  SL 
Rep.  673,  47  N.  W.  671,  supra,  it  was 
held  to  be  error  in  an  action  for  a 
newspaper  libel,  where  the  words  were 
actionable  per  se,  to  admit  eiridenee 
of  a  subsequent  publication  in  the  edi- 
torial columns  of  a  nempaper  of  an- 
other state. 

e.  Slander  aase». 

There  are  numerous  casM  where  it 
has  been  held  that  the  author  of  a 
slander  is  not  responsible  for  its  vol- 
untary unauthorized  repetition. 

United  States. — Mattag  v.  Cummins 
(reported  herewith)  ante,  712. 

Alabama.     Hereford    v.  Combs 


Digitized  by 


ANNO^IJBEL  AND  SLANDER— REPETITION.  729 


0899)  126  Ala.  869.  28  So.  682;  Don- 
aldson V.  Roberson  (1916)  16  Ala  App. 
S54.  73  So.  228. 

CaUfoniia.  —  Carpenter  Aafaley 
(1906)  148  Cal.  422,  88  Pac.  444.  7 
Aon.  Cas.  601. 

Delaware.  —  Cameron  v.  Gorkran 
(1896)  2  Marr.  166. 

Indiana^— Cates  v.  Kellogg  (1867)  9 
Iiid.606. 

lowa^Prime  v.  Eastwood  (1877) 
45  Iowa.  640;  ZnrawBki  t.  Reichmann 
(1902)  116  Iowa,  888,  90  N.  W.  69; 
Gennaq  Sav.  Bank  t.  Fritz  (1907)  186 
Iowa,  44,  109  N.  W.  1008  (arguendo)  ; 
Schaffhauser  Bros.  v.  Hemmer  (1911) 
152  Iowa.  200,  131  N.  W.  6;  Mills  v. 
Flynn  (1912)  157  Iowa,  477. 137  N.  W. 
1082. 

BlaiiiaBd.  —  Dlcken  Shepherd 
(1864)  22  Md.  399. 

Maasachosetts. — Stevens  v.  Hart- 
well  (1846)  11  Met.  642;  Leonard  v. 
Allen  (1863)  11  Cush.  241;  Hastings 
T.  Stetson  (1879)  126  Mass.  329,  80 
Am.  Rep.  683;  Shurtleff  v.  ■  Parker 
(1881)  130  Mass.  293,  39  Am.  Rep.  464; 
Elmer  v.  Fessenden  (1889)  161  Mass. 
869,  5  L.R.A.  724,  22  N.  E.  636.  24  N. 
E.208. 

New  York. — ^Terwilliger  v.  Wands 
(1858)  17  N.  Y.  54,  72  Am.  Dec.  420; 
Sehoepflin  v.  Coffey  (1900)  162  N.  Y. 
12.  56  N.  E.  602  (arguendo) ;  Olmsted 
T.  Brown  (1862)  12  Barb.  667;  Petti- 
bone  T.  Simpson  (1878)  66  Barb.  492; 
Austin  T.  Bacon  (1888)  49  Hun.  386, 
8  N.  Y.  Supp.  587. 

Texas.  —  See  King  v.  Sassaman 
(1899)  —  Tex.  Civ.  App:  — ,  64  S.  W. 
804. 

England.  —  Rutherford    v.  Evans 

(1829)  4  Car.  &  P.  74;  Ward  v.  Weeks 

(1830)  7  Bing.  211,  131  Eng.  Reprint. 
81,  4  Moore  ft  P.  796.  9  L.  J.  G.  P.  6; 
Tunnicliffe  v.  Moss  (1850)  3  Car.  &  P. 
83;  Bamett  v.  Allen  (1868)  1  Fost.  & 
P.  126,  3  Hurlst.  &  N.  376,  167  Eng. 
Reprint,  — ,  27  L.  J.  Exch.  N.  S.  412,  4 
J«r.  N.  S.  488;  Dixon  v.  Smith  (1860) 
6  Hnrlst.  &  N.  460,  167  Eng.  Reprint. 
1267,  29  L.  J.  Exch.  N.  S.  126;  Parkins 
T.  Scott  (1862)  1  Hurlst.  &  C.  153, 168 
Eng.  Reprint,  839,  31  L.  J.  Exch.  N.  S. 
381,  8  Jur.  N.  S.  693,  6  L.  T.  N.  S.  894, 
10  We^  Rep.  662;  Clarke  t.  Morgan 
(1877)  88  L.  T.  N.  S.  364.   See  also 


Michael  v.  Spiers  &  Pond  (1909)  26 
Times  L.  R.  740. 

Of  the  foregoing  slander  cases 
(omitting  arguendo  eases),  the  follow- 
ing would  appear  to  have  been  for 
slanders  actionable  per  se: 

United  States. — Maytag  t.  Cuif  uura 
(reported  herewith)  ante.  712. 

Alabama.  —  Hereford  v.  Combs 
(1899)  126  Ala.  369.  28  So.  682;  Don- 
aldsim  Roberson  (1916)  15  Ala. 
App.  364.  78  So.  223. 

California.  —  Carpenter  v.  Ashley 
(1906)  148  Cal.  422.  83  Pac.  444.  7 
Ann.  Gas.  601. 

Iowa.  —  Prime  v.  Eastwood  (1877) 
46  Iowa,  640;  Schaffhauser  Bros.  Vv 
Hemmer  (1911)  152  Iowa,  200.  131  N. 
W.  6  (apparently);  Mills  t.  Flynn 
(1912)  157  Iowa,  477,  137  N,  W.  1082. 

Maryland.  —  Dickon  v.  Shepherd 
(1864)  22  Md.  399  (probably). 

Massachiuetts.  —  Leonard  v.  Allen 
(1853)  11  Cush.  241;  Hastings  v.  Stet- 
son (1879)  126  Mass.  829.  SO  Am.  Rep. 
683. 

Texas. — King  v.  Sassaman  (1899)  — 
Tex.  Civ.  App.  — .  64  S.  W.  304. 

England.  —  Rutherford  v.  Evans 
(1829)  4  Car.  &  P.  74,  and  Tunnicliffe 
V.  Moss  (1850)  8  Car.  &  K.  83. 

The  following  were  for  slanders  not  . 
actionable  per  se:  Gates  v.  Kellogg 
(1857)  9  Ind.  506;  Stevens  v.  Hartwell 
(1846)  11  Met.  (Mass.)  642;  Terwilli- 
ger  V.  Wands  (1868)  17  N.  Y.  64.  72 
Am.  Dee.  ^0 ;  Olmsted  v.  Brown 
(1862)  12  Barb.  (N.  Y.)  657;  Pettibone 
V.  Simpson  (1873)  66  Barb.  (N.  Y.) 
492;  Ward  v.  Weeks  (1830)  7  Bing. 
211,  131  Eng.  Reprint,  81,  4  Moore  & 
P.  796,  9  L.  J.  C.  P.  6;  Dixon  v.  Smith 
(1860)  5  Hurlst.  &  N.  450,  157  Eng. 
Repnnt  1267,  29  L.  J.  Exch.  N.  S.  126; 
Parkins  v.  Scott  (1862)  1  Hurlst  &  C. 
153.  158  Eng.  Reprint.  839,  31  L.  J. 
Exch.  N.  S.  331,  8  Jur.  N.  S.  593.  6  L. 
T.  N.  S.  394,  10  Week.  Rep.  582;  Clarke 
V.  Morgan  (1877)  38  L.  T.  N.  S.  (Eng.) 
354;  Michael  v.  Spiers  £  Fond  (1909) 
26  Times  L.  R.  (Eng.)  740.  In  the 
other  foregoing  eases  the  matter  is 
not  clear. 

It  is  held  in  the  reported  case  (May- 
tag V.  Cummins,  ante,  712).  where 
the  words  were  actionable  per  se.  that 
the  plaintiff  in  slander  may  not  giv« 
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evidence  of  voluntary  and  unauthor- 
ized repetitions  of  the  slander,  and  of 
rumors  and  reports  thereof  by  third 
persons  not  under  the  control  of  and 
without  the  request  of  the  originator. 

an  action  for  slander  brought  by 
a  druggist  against  a  physician  for 
words  spoken  regarding  the  making  of 
a  prescription,  it  was  held  that  the 
plaintiff  might  not  ask  a  person,  in 
whose  presence  the  words  were  spoken, 
whether  she  repeated  them  to  anyone, 
as  the  defendant  was  not  responsible 
for  the  repetition,  as  it  was  not  the 
natural  result  of  the  original  utter- 
ance. Cameron  v.  Corkran  (1895)  2 
Marv.  (DeL)  166.  42  Atl.  464,  supra, 
where  it  was  claimed  that  the  words 
were  actionable  per  se,  and  they  may 
luive  been  so. 

In  Shurtleff  v,  Parker  (1881)  130 
Mass.  293,  39  Am.  Rep.  ^64,  supra, 
where  it  is  not  clear  whetiier  the 
words  were  actionable  per  se  or  noi^ 
it  was  held'in  slander  that  a  minister 
who  uttered  the  words  in  preaching  at 
a  meeting  of  his  own  church  was  not 
responsible  for  repetitions  of  the 
words. 

In  Austin  v.  Bacon  (1S88)  49  Hun, 
386,  3  N.  Y.  Supp.  687,  supra,  where  it 
does  not  appear  whether  the  words 
were  considered  slanderous  p«r  se  or 
not,  it  was  held  to  be  error  to  allow 
evidence  that  there  were,  subsequent- 
ly, reports  in  circulation  affecting  the 
character  of  the  plaintiff  and  similar 
to  the  slander,  as  the  defendant  was 
not  liable  for  repetitions. 

Where  slanderous  words  are  not  ac- 
tionable per  se,  no  action  will  lie 
against  the  original  utterer  of  the 
slander  for  damage  resulting  from  a 
repetition  of  it,  unauthorized  by  him. 
Therefore,  where  the  defendant  im- 
puted adultery  to  the  plaintiff's  wife 
in  his  absence,  and  she  voluntarily  re- 
peated the  slander  to  her  husband, 
whereby  he  refused  to  cohabit  with 
her,  it  was  held  that  no  action  was 
maintainable  against  the  defendant. 
Parkins  v.  Scott  (1862)  1  Hurlst.  &  C. 
153,  158  Eng.  Reprint,  839,  supra  (fol- 
lowing Ward  V.  Weeks  (1830)  7  Ring. 
211, 131  Eng.  Reprint,  81, 4  Moore  &  P. 
796,  9  L.  J.  C.  P.  6,  infra,  next  head- 
ing).  Four  judges  wrote  eonenrring 


opinions.  Bramwell,  B.,  said,  inter 
alia:  "If  a  man  makes  a  slanderous 
statement  to  another,  and  he  thinks  fit 
to  communicate  it  to  a  third  person, 
it  is  not  reasonable  to  hold  the 
first  speaker  is  responsible  for  the  ul- 
timate conseqtianeeB.  If  I  make  t 
slanderous  statement  to  a  man,  and  do 
not  desire  nor  authorize  him  to  repeat 
it,  but  nevertheless  he  does  so,  he 
ought  to  do  it  upon  his  own  responsi- 
bility, and  I  ought  not  to  be  liable  for 
the  consequences  of  his  wrongful  act 
Mr.  O'Brien  contends  that  th^  repeti- 
tion of  the  slander  to  the  husband  wis 
the  natvral  and  inevitable  eonse* 
quence  of  uttering  it;  and  that  it  vss 
the  duty  of  the  wife  to  communicate 
it  to  her  husband.  I  think  not" 

In  Speight  v.  Crosnay  (1890)  7  Times 
L.  R.  (Eng.)  239,  the  defendant  appar- 
ently made  an  imputation  against  the 
chastity  of  the  plaintiff,  an  unmarried 
woman,  to  the  plaintiff's  mother, 
repeated  it  to  the  plaintiff,  who  repeat- 
ed it  to  her  flanc6,  who  thereupon  re- 
fused to  marry  her.  It  was  hdd  that 
the  defendant  was  not  responsible  for 
the  repetition  leading  to  the  speeisl 
damage. 

'In  King  v.  Sassaman  (1899)  —  Tei. 
Civ.  App.  — ^  54  S.  W.  304,  sapra, 
where  the  words  were  sbuideroas  per 
se,  the  case  is  not  clearly  reported ;  it 
was  said  that  the  defendant  in  slander 
is  responsible  only  for  reports  circa- 
lated  and  published  by  himself,  and 
not  for  tl^ose  circulated  by  others. 
The  case  Is  not  considered  as  a  ma- 
terial authority  on  the  aubjact,  if  in- 
deed it  related  to  more  tihan  punitive 
damages,  in  Southwestern  Teleg.  A 

Teleph.  Co.  v.  Long  (1916)  To. 

Civ.  App.  — ,  188  S.  W.  421,  supra,  L  b. 

RepetitloH  Bot  th»  matwral  mmM.  pMiha- 
Me  reralt. 

Repetition  Is  not  the  natanl  aad 
probable  result  of  a  slander.  Hattm 
V.  CUUHINS  (reported  herewith)  ante, 
712  (where  the  slander  was  action- 
able per  se) ;  Hereford  v.  Combs 
(1899)  126  Ala.  369,  28  So.  6S2  (the 
same) ;  Prime  v.  Eastwood  (1877)  4B 
Iowa,  640  (the  same);  Haatinga  v. 
Stetson  (1879)  126  Mass.  329,  30  Am. 
Rep.  683  (the  same);  Terwilliger  v. 
Wands  (1868)  17  N.  T.  64, 72  Am.  Dee. 
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426  (where  the  words  were  not  action- 
able per  ae) ;  Olmsted  v.  Brown  (18S2) 
12  Barb.  (N.  Y.)  667  (apparentlr  the 
8«im);  Ward  v.  Weeks  (1830)  7  Bing. 
211, 191  Eng.  Reprint.  81,  4  Moore  & 
P.  796,  9  L.  J.  C.  P.  6  (the  same) ; 
Farldiis  v.  Scott  (1862)  1  Hurlat.  &  C. 
153,  168  Ens.  Reprint,  839,  81  L.  3. 
Exch.  N.  S.  S31,  8  Jar.  N.  S.  693.  6  L. 
T  N.  S.  894^  10  Week.  Rep.  362  (the 
tame) ;  Schoepflin  t.  Coffey  (1900)  162 
N.T.12,66N.E.  602  (arguendo).  See 
abo  (^unerott  v.  Ciorkran  (1896)  2 
Uarr.  (Del.)  166,  42  Atl.  464;  Michael 
T.  Spiers  A  Pond  (1909)  26  Times  L. 
a  <Eng.)  740. 

In  Hastings  v.  Stetson  (1879)  126 
Hasa.  329,  30  Am.  Rep.  683,  sapra, 
whne  the  words  were  actionable  per 
se,  it  was  held  tha|^  in  slander  the  de- 
fendant was  not  liable  for  rei)etition 
V  third  persons,  and  that  it  was  error 
to  leave  to  the  jury  the  question 
whether  the  repetition  was  a  necessary 
and  proximate,  or  a  natural  and  nisces- 
aary,  result  of  the  language  used  by 
the  defendant   The  court  said:  'It 
is  too  well  settled  to  be  now  questioned 
lhat  one  who  utters  a  slander  is  not 
responsible,  either  as  on  a  distinct 
eause  of  action,  or  by  way  of  aggrava- 
tion of  damages  of  the  original  slan- 
der, for  its  voluntary  and  unjustifiable 
repetition,  without  his  authority  or  re- 
vest, by  others  over  whom  he  has  no 
eontrol,  and  who  thereby  make  them- 
selves liable  to  the  person  slandered; 
and  that  such  repetition  cannot  be 
considered  in  law  a  necessary,  natural, 
er  probable  consequence  of  the  origi- 
nal slander." 

Where  the  words  were  not  slander- 
ens  per  se,  it  was  held  that  the  special 
damages  arising  by  repetition  of  the 
words  by  a  third  person  are  not  a 
natural  legal  consequence  of  the  first 
speaking  (and  the  repeater  is  alone 
liable).  Terwilliger  v.  Wanda  (1868) 
17  N.  Y.  64,  72  Am.  Dec.  420,  supra. 

In  Schoepflin  v.  Coffey  (1900)  162 
M.  Y.  12,  66  N.  E.  602,  in  holding  that 
ibe  ottering  of  words  not  actionable 
per  se,  at  Albany,  in  the  presence  both 
of  the  local  manager  of  the  Associated 
Press  and  of  a  reporter  of  a  large 
metropolitan  newspaper,  was  not  a 
pnbUcation  of  a  libel,  the  court  ob- 


swved  that  tiie  utterance  was,  at  mos^ 
a  mere  slander,  and  that  the  utterer 
was  not  responsible  for  the  publica- 
laon  of  it  in  the  newspapers,  and  said : 
"It  is  too  well  settled  to  be  now  ques- 
tioned that  one  who  utters  a  slander, 
or  prints  and  publishes  a  libel,  la  not 
responsible  for  its  voluntary  and  un- 
justifiable repetition,  without  his  au- 
thority or  request  by  others  over 
whom  he  has  no  control,  and  who 
tiiereby  make  themselves  liable  to  the 
person  injured,  and  tiiat  such  repeti- 
tion cannot  be  considered  In  law  a 
necessary,  natural,  and  probable  con- 
sequence of  the  original  slander  or 
libel.  .  .  .  The  remedy  In  such  a 
case  would  be  against  the  party  who 
printed  and  published  the  words  thus 
spoken,  and  not  against  the  one  speak- 
ing them,  as  a  person  is  not  liable  for 
the  independent  illegal  acts  of  third 
persons  in  publishing  matters  which 
may  have  been  uttered  by  him.  unless 
they  are  procured  by  him  to  be  pub- 
lished, or  he  performed  some  act  which 
induced  their  publication.  .  .  .  The 
repetition  of  defunatory  language  by 
another  than  the  first  publisher  is  not 
a  natural  consequence  of  the  first  pub- 
lication, and  therefore  the  loss  result- 
ing from  such  repetition  is  not  gener- 
ally attributable  to  the  first  publisher. 
This  rule  is  based  upon  the  principle 
that  every  person  who  repeats  a  slan- 
der is  responsible  for  the  damage 
caused  by  such  repetition,  and  that 
such  damage  is  not  the  proximate  and 
natural  consequence  of  the  first  publi- 
cation of  the  slander." 

In  Ward  v.  Weeks  (1835)  7  Bing. 
211, 131  Eng.  Reprint,  81,  supra,  where 
the  words  were  not  considered  to  be 
actionable  per  se,  the  plaintiff  in  slan- 
der alleged  special  damages  and  pro- 
posed to  show  that  the  defendant 
spoke  the  slanderous  words  to  one  who 
repeated  them,  as  the  words  of  the  de- 
fendant^ to  one  who  thereupon  refused 
credit  to  the  plaintiff  for  goods;  the 
plaintiff  was  thereupon  nonsuited. 
The  court  said,  In  refusing  to  set  aside 
the  nonsuit:  "Every  man  must  be 
taken  to  be  answerable  for  the  neces- 
sary consequences  of  his  own  wrong- 
ful acta;  but  such  a  spontaneous  and 
unauthorized  communication  cannot 
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be  considered  as  the  necessary  conse- 
quence of  the  original  uttering  of  the 
words.  For  no  effect  whatever  fol- 
lowed from  the  first  speaking  of  the 
words  to  Bryce;  if  he  had  kept  them 
to  himself,  Bryer  would  still  havn 
trusted  the  plaintiff.  It  was  the  repe- 
tition of  them  by  Bryce  to  Bryer, 
which  was  the  voluntary  act  of  a  free 
agent  over  whom  the  defendant  had 
no  control,  and  for  whose  acts  he  is 
not  answerable,  that  was  the  immedi- 
ate cause  of  the  plaintiff's  damage." 

In  Michael  v.  (Spiers  &  Pond  (1909) 
25  Times  L.  B.  (En?.)  740,  101  L.  .T. 
N.  S.  352,  supra,  where  the  words  were 
considered  as  not  actionable  per  se, 
the  court  seemed  to  think  that  the  de- 
fendant, who  charged  the  plaintiff 
with  being  drunk  on  licensed  premises, 
was  not  responsible  for  the  repetition 
of  the  words  to  the  plaintifTs  faUier, 
saying:  "The  father  of  a  person 
charged  with  being  drunk  is  one  of 
the  last  persons  to  whom  I  think  it 
natural  that  such  an  imputation 
should  be  repeated  by  a  third  person." 

Beporti  of  the  ilandar. 

The  plaintiff  may  not  show  that 
there  Is  a  rumor  or  report  in  the 
neighborhood  that  the  defendant  has 
made  the  slanderous  speech  or  charge. 
Maytag  v,  Cummins  (reported  here- 
with) ante,  712;  Hereford  v.  Combs 
(1899)  126  Ala.  369,  28  So.  582;  Don- 
aldson v.  Roberson  (1916)  15  Ala.  App. 
354,  73  So.  223;  Prime  v.  Eastwood 
(1877)  46  Iowa,  640;  Leonard  v.  Allen 
(1853)  11  Gush.  (Mass.)  241.  See  also 
Zurawski  v.  Reichmann  (1902)  116 
Iowa,  388,  90  N.  W.  69. 

In  an  action  for  slander  for  words 
accusing  the  plaintiff  of  perjury  it 
was  said  and  held :  "It  was  improper 
to  permit  the  plaintiff  to  prove  that  it 
was  generally  circnlated  in  the  com- 
munity in  which  he  lived  that  the  de- 
fendant had  charged  him  with  swear- 
ing to  a  lie,  or  that  the  report  was  gen- 
erally circulated  in  that  community, 
in  the  absence  of  proof  that  the  de- 
fendant himself,  or  someone  else  at 
his  instance,  caused  the  charge  to  be 
circulated.  The  defendant  can  only 
be  held  liable  fc^  the  damages  occa- 
sioned by  his  own  communication. 
.   Th^  who  repeat  his  defama- 


tory words  are  liable  for  the  vnag 
committed  by  them,  but  the  originator 
of  the  slander  is  only  liable  for  soeh 
damages  as  result  direetly ,  from  his 
own  utterances."  Hereford  v.  Condn 
(1899)  126  Ala.  869,  28  So.  682.  supra. 

In  Donaldson  v,  Roberson  (1916)  IS 
Ala.  App.  354,  73  So.  223,  snpra,  it  was 
held  that  a  woman,  suing  for  words 
actionable  per  se,  may.  not  testify  that 
she  had  heard  a  report  that  the  de- 
fendant had  spoken  the  words,  either 
on  the  theory  of  special,  damages,— 
for  the  law  in  such  cose  presumes  soeh 
damages, — nor  on  any  theory  of  men- 
tal distress,  as  the  defendant  was  net 
liable  for  the  repetition  unless  shown 
to  be  responsible  for  it,  and  it  was  al- 
so held  that  the  question  violated  the 

l!L6£lITS&3^  Fill  6 

In  Leonard  v.  A\len  (1863)  11  Gnafa. 
(Mass.)  241,  supra,  it  was  held  that 
the  plaintiff  could  not,  in  slander  for 
accusing  the  plaintiff  of  burning  a 
Bchoolhouae,  show  that  it  was  current- 
ly reported  in  the  neighborhood  that 
the  defendant  had  charged  the  plain- 
tiff with  burning  the  schoolhouse. 
The  court  said:   "It  was  supposed  no 
be  BO  [admissible]  for  the  purpose  of 
showing  that  the  plaintiff  was  injured 
by  the  charges  of  the  defendant  being 
put  into  general  circulation.  But  the 
objection  arises  from  the  want  of 
proof  that  the  defendant  had  circulat- 
ed those  charges,  which  were  abroad 
generally  in  the  community.  The  evi- 
dence, so  for  as  it  went  to  connect  the 
defendant  witii  them,  was  mere  hear* 
say.   It  proved  the  existence  of  car- 
rent  reports  that  the  defendant  hod 
made  such  a  charge,  bat  it  went  no 
further." 

Where  the  words  spoken  were  ac- 
tionable per  se  "the  court  was  right  in 
excluding  certain  newspaper  articles 
purporting  to  state  what  the  defendant 
had  said;  he  was  not  responsible  for 
those  articles,  and  they  were  not  ad- 
missible evidence  against  him."  Car- 
penter V.  Ashley  (1906)  148  CaL  422. 
83  Pac.  444,  7  Ann.  Gas.  601. 

Q«m«r*l  loss  of  bwrfnw. 

In  slander,  for  vwds  spoken  of  the 
plaintiff  as  to  his  business,  it  has  been 
held  that  general  loss  of  bnsinesa  may 
not  be  shown.  Sehaffhauser  -Bros.  t. 
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Hemmer  (1911)  152  Iowa,  200,  131  N. 
W.  6  (where  the  words  were  actionable 
per  ae) ;  Dicken  v.  Shepherd  (1864)  22 
Hd.  399  (where  it  seems  probable  that 
tiie  words  were  actionable  per  se). 

Thus,  in  SchafFhauser  Bros.  v.  Hem- 
mer (Iowa)  supra,  it  was  held,  in  slan- 
der for  charging  that  the  plaintiffs 
used  their  hotel  as  a  house  of  ill  fame, 
that  the  plaintiffs  might  not  show  gen- 
eral decline  in  business  after  the  slan- 
der. 

In  Dixon  v.  Smith  (1860)  6  Hurlst. 
A  N.  460.  157  Eng.  Reprint.  1257,  29 
L  J.  Exch.  N.  S.  125,  where  a  physi- 
cian's character  -  was  attacked,  the 
words  apparently  being  considered 
not  actionable  per  se,  it  was  held  in 
slander'on  the  subject  of  damages  that 
it  was  error  to  admit  evidence  of  a 
general  loss  of  business,  the  court 
stating  that  the  decline  could  not  have 
arisen  from  the  speaking  of  the  slan- 
derous words  to  the  person  to  whom 
it  was  proved  they  had  been  spoken, 
and  said:  "For  repetitions  of  the 
slander  the  defendant  is  clearly  not 
,  responsible." 

flyedial  damacu  dne  to  Mpetltioitt. 

It  has  been  held,  that  special  dam- 
ages doe  to  repetitions  of  the  slander 
cannot  be  shown.    Gates  v.  Kellogg 
(1857)  9  Ind.  506  (where  the  words 
were  not  actionable  per  se) ;  Dicken 
V.  Shepherd  (1864)  22  Md.  399  (in- 
fra); Stevens  v.  Hartwell  (1846)  11 
Het  (Mass.)  542  (words  not  action- 
able per  se) ;  Olmsted  v.  Brown  (1852) 
12  Barb.  (N.  Y.)  657  (the  same) ;  Pet- 
tibone  v.  Simpson   (1873)   66  Barb. 
(N.  Y.)  492  (the  same) ;  Rutherford  v. 
Evans  (1829)  4  Car.  &  P.  (Encr.)  74 
(infra);  Tunnicliffe  v.  Moss  (1850)  3 
Car.  &  K.  (Eng.)  83  (infra) ;  Barnett 
Allen  (1858)  1  Fost.  &  F.  125,  3 
Hurlst.  &  N.  376,  157  Eng.  Reprint, 
616,  27  li.  J.  Exch.  N.  S.  412,  4  Jur.  N. 
S.    488    Cinfra);   Hirst   v.  Goodwin 
(1862)  3  Fost.  &  F.  (Eng.)  257  (words 
apparently  actionable  per  se) ;  Clarke 
V.  Morgan  (1877)  38  L.  T.  N.  S.  (Eng.) 
354  (words  not  actionable  per  se) .  See 
also  Michael  v.  Spiers  &  Pond  (1909) 
25  Times  L.  R.  (Eng.)  740,  101  L.  T. 
N.  S.  352  (the  same). 

Kvidence  of  special  damages  in  slan- 
gier,, as  .of  loss  of  a  customer,  cannot 


be  shown  by  the  customer's  evidence 
that  he  heard  a  third  party  repeat 
what  the  latter  had  heard  from  the  de- 
fendant Barnett  t.  Allen  (1868)  1 
Fost.  &  F.  125,  3  Hurlst  &  N.  376, 157 
Eng.  Reprint  516,  27  L.  J.  Exch.  N.  S. 
412,  4  Jur.  N.  S.  488,  supra,  where  the 
court  seemed  to  think  the  words  might 
be  actionable  per  se. 

The  person  who  originates  a  slander 
can  only  be  liable  for  the  special  dam- 
age occasioned  by  his  own  communica- 
tion of  it  and  it  was  error  to  instruct 
the  jury  that  the  defendant  was  liable 
for  the  plaintiff's  loss  of  the  custom 
of  certain  persons  who  heard  the 
words  "communicated  by  those  to 
whom  they  were  spoken,  until  they 
reached  such  persons."  Gates  v.  Kel- 
logg (Ind.)  supra. 

It  was  held  in  Tunnicliffe  v.  Moss 
(1850)  3  Gar.  &  K.  (Eng.)  83,  supra, 
that  the  plaintiff  did  not  show  special 
ddmage  from  the  sland^er,  in  that  a 
person  refused  to  employ  him  on  ac- 
count of  it,  when  such  person  did  not 
hear  the  words  spoken  by  the  defend- 
ant (which  accused  him  of  taking  a 
pie  out  of  a  pantry). 

Similarly,  xn  Dicken  v.  Shepherd 
(1864)  22  Md.  399,  supra,  where  an  ac- 
tion of  slander  was  founded  on  an  al- 
leged injury  to  the  plaintiff  in  his 
business,  resulting  from  words  spoken 
of  him  by  defendant,  and  he  alleged 
special  damages,  it  was  held  that  the 
proof  of  such  spwial  damage  must  be 
limited  to  the  evidence  of  persons  to 
whom  tiie  slanderous  words  were 
spoken.  (The  words  indicated  insol- 
vency ;  the  case  seems  to  hold  that  the 
rule  would  be  the  same  whether  the 
words -were  actionable  per  se  or  not) 
So,  in  Rutherford  v.  Evans  (1829)  4 
Gar.  &  P.  (Eng.)  74,  supra,  an  action 
of  slander  for  saying  that  the  plain- 
tiff cheated  and  defrauded  his  employ- 
er, where  the  plaintiff  sought  to  show 
that  one  refused  him  credit  in  conse- 
quence of  reports  he  had  heard,  it  was 
held  that  proof  of  special  damage  must 
be  coniined  to  the  evidence  of  those 
who  had  the  statements  from  the  de- 
fendant himself. 

In  Clarke  v.  Morgan  (1877)  38  I*  T. 
N.  S.  (Eng.)  354,  supra,  where  the 
court  recognized  tiie  logical  difficulty. 
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it  was  held  in  slander,  where  the 
words  were  not  actionable  per  se,  that, 
though  a  general  falling  off  of  hospi- 
tality to  the  plaintiff  might  be  shown, 
the  loss  of  association  of  named  per- 
sons, in  conse(fuence  of  having  heard 
from  third  persons  a  repetition  of  ttie 
slander,  could  not  be  shown. 

In  Hastings  v.  Palmer  (1838)  20 
Wend.  (N.  Y.)  225,  where  the  words 
were  apparently  slanderous  per  se,  it 
was  held  that  the  plaintiff  could  not 
show  special  damages  in  that  a  wit- 
ness forbore  to  employ  him  as  a  lawyer 
on  account  of  hearing  tiiat  he  had 
done  an  act  such  as  stated  in  tiie  slan- 
der, without  showing  that  the  special 
injury  arose  from  and  was  in  conse- 
quence of  the  slander. 

In  Holwood  V.  Hopkins  (1601)  Cro. 
Eliz.  pt.  2,  p.  1787,  78  Eng.  Reprint, 
1017,  in  holding  that  words  against  a 
woman's  chastity,  spoken  to  her  serv- 
ant, would  not  sustain  an  action  at 
common  law,  although  she  alleged 
they  had  caused  the  loss  of  her  mar- 
riage, it  is  said :  "That  if  the  words 
had  been  spoken  to  him  who  was  in 
communication  to  have  married  her, 
so  as  it  had  appeared  that  he  purpose- 
ly intended  to  hinder  the  marriage,  the 
action  had  been  maintainable  for  the 
loss  which  she  sustained;  but  when 
they  are  spoken  generally,  although 
peradventure  an  hindrance  comes  by 
reason  of  them,  yet  non  constat;  and 
therefore  for  such  collateral  hin- 
drance it  is  not  reason  the  action 
should  lie." 

In  Walklin  v.  Johns  (1891)  7  Times 
L.  R.  (Eng.)  292,  a  person  dropped 
from  a  club  for  nonpayment  of  dues, 
and  whose  application  for  readmission 
as  a  lapsed  member  had  been  rejected, 
soon  after  was  proposed  as  a  new 
member  and  was  rejected.  The  de- 
fendant uttered  to  the  proposer  at  the 
club  while  the  election  was  going  on 
the  words  complained  of,  which  were 
not  actionable  per  se.  It  was  held  that 
there  was  no  evidence  to  sustain  the 
special  damage ;  it  was  consistent  with 
the  evidence  that  the  rejection  was 
for  other  reasons  than  the  alleged 
slander. 

In  Argent  v.  Donigan  (1892)  8 
Times  h.  R.  (Eng.)  432,  it  appeared 


that  while  the  defendant  and  his  wife 
were  quarreling  the  plaintiff  came  io- 
to  the  room,  and  the  defendant  then 
charged  him  with  adultery  with  the 
defendant's  wife,  and  it  was  held  that, 
as  the  plaintiff's  wife  was  not  preseot, 
he  could  not  show  as  special  damage 
loss  of  consortium,  or  loss  of  society^ 
of  friends,  and  must  be  nonsuited. 

m.  Th9  AHthor  llabi*  for  tkm  repcHHw. 

a.  In  general. 

The  reader  will  remember  that  the 
contra  cases  are  to  be  found  supra,  IL 

If.  IdhH  eases. 

In  some  of  the  libel  cases  the  author 
of  the  libel  has  been  held  responsible 
for  its  repetition  by  another  than  aa 
agent,  as  a  natural  and  probable  con- 
sequence of  the  publication. 

United  States^ee  Merchants'  Ina. 
Co.  T.  Buckner  (1899)  39  C  C.  A  19, 
98  Fed.  222  (reversed  for  error  la 
charge). 

Creorgia.  —  Howe  v.  Bradstreet  C^. 
(1910)  135  Ga.  564,  69  S.  E.  1082.  Ans. 
Gas.  1912A,  214  (arguendo). 

Maine.— Elms  v.  Crane  (1919)  US 
Me.  261,  107  At!.  862. 

Massachusetts.  —  Miller  v.  Butler 
(1850)  6  Cush.  71,  62  Am.  Dec.  768. 

Minnesota.— Zier  v.  Hofflin  (1885> 
33  Minn.  66,  63  Am.  Rep.  9,  21  N.  W. 
862. 

Nebraska.— Schmuck  v.  Hill  (1901) 
2  Neb.  (Unef.)  79,  96  N.  W.  158;  Big- 
ley  V.  National  Fidelity  ft  G.  Co. 
(191S)  94  Neb.  813,  50  L.ILA.(N.S.) 
1040,  144  N.  W.  810. 

New  Jersey.  —  King  v.  Pattersea 
(1887)  49  N.  J.  L.  417,  60  Am.  Rep. 
622.  9  Atl.  705. 

Ohio.  —  Wartenbe  v.  Sternborger 
(1890)  23  Ohio  L.  J.  113. 

(Of  the  foregoing  libel  cases,  omit- 
ting the  arguendo  case,  it  would  ap- 
pear that  the  Minnesota  case  was  for 
words  not  necessarily  libelous  per  s^ 
but  which  might  become  so  from  ciz^ 
cumstancea;  it  is  not  clear  whether 
the  libel  was  actionable  per  se,  or  not 
in  the  Massachusetts  case,  and  in  the 
first  Nebraska  case.  The  other  cases 
were  apparently  for  libels  per  se.) 

"One  who  publishes  a  libel  ia  liid>l» 
for  any  subsequent  publications  vliich 
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vt  the  niataral  rwult  of  his  act** 
Selimaek  t.  Hill  (Neb.)  lupra,  where 
It  ia  perhaps  suggested  that  the  words* 
vfaieh  are  not  reported,  were  libelous 

per  se. 

If  the  natural  consequence  of  the 
pablication  of  a  libel  is  that  it  should 
be  repeated  to  certain  persons,  the 
original  publisher  would  be  liable 
therefor.  Howe  t.  Bradstreet  Co. 
(1910)  135  Ga.  664,  69  S.  E.  1082.  Ann. 
Cas.  1912A,  214  (arguendo). 

"We  adhere  to  the  opinion  of  Judge 
Savage  in  Davis  t.  Starrett  (1903)  97 
He.  668,  56  Atl.  516.  We  hold  that  the 
defendant  is  responsible  for  such  repe- 
titions of  the  libel  and  such  publicity 
M  are  fairly  within  the  contemplation 
of  the  original  publication,  and  are  the 
natoral  consequences  of  it."  Elms  v. 
Ct9M  (1919)  118  Me.  261, 107  Atl.  852, 
Biipr«,  where  the  words  were  libelous 
perse. 

One  who  publishes  a  libel  Is  respon- 
sible for  such  distribution  and  general 
circulation  thereof  as  is  the  natural 
result  of  his  act,  such  m,  under  the 
cireumstanees,  he  might  reasonably 
suppose  would  follow  as  a  result  of 
the  publication.  Bigley  t.  National 
Fidelity  ft  C.  Go.  (1913)  94  Neb.  813, 
60  L.B.A.(N.S.)  1040,  144  N.  W.  810, 
supra  (where  tiie  words  were  libelous 
per  Be). 

"Where  one  publishes  a  libel  in  a 
newspaper,  and,  without  his  IcnOwl- 
edge,  a  third  person  cuts  the  libel 
from  the  paper  and  sends  it  to  another 
p^on,  the  first  is  responsible  for  its 
being  so  sent,  if  the  sending  it  was  a 
natural  consequence  of  its  publication 
in  the  newspaper,  of  which  the  jury 
are  to  judge."  Zier  v.  Hofflin  (1886) 
33  Minn.  66,  63  Am.  Rep.  9,  21  N.  W. 
862,  supra,  where  the  court  stated  that 
the  words  were  not  necessarily  libel- 
ous on  their  face,  but  might  become 
so  from  circumstances. 

In  Miller  v.  Butler  (1850)  6  Cush. 
(Mass.)  71,  62  Am.  Dec  768,  supra, 
where  tbe  words  are  not  given,  but  the 
inry  found  the  letter  in  question  libel- 
ons,  it  was  held  that  the  jury  could 
find  that  the  writer  of  a  libelous  letter 
was  responsible  for  its  publication  by 
ttia  addressee,  if  that  was  a  probable 
consequence  of  sending  the  letter.  It 


may  be  that  this  case  Is  no  longer  law 
in  Massachusetts,  in  view  of  the  com- 
ment made  upon  it  in  Burt  v.  Adver- 
tiser Newspaper  Co.  (1891)  154  Mass. 
238, 13  L.R.A.  97,  28  N.  E.  1,  as  quoted 
from  in  the  reported  case  (Maytao  v. 
CUUMINS,  ante,  712). 

A  recovery  may  be  had  for  such 
publication  of  a  per  se  libelous  letter 
as  is  a  natural  consequence  of  putting 
the  letter  into  circulation,  but  it  was 
held  error  to  instruct  the  jury,  where 
the  libel  was  in  a  letter  addressed  to 
the  secretary  of  a  certain  board  of  as- 
sociated insurance  agents,  that,  "on 
the  question  of  damages,  you  should 
also  consider  the  circulation  which 
was  given  to  these  libelous  words  by 
members  of  the  board,  or  others," 
without  requiring  the  Jury  to  find  that 
such  circulation  was  a  natural  conse- 
quence of  the  act  of  sending  the  letter 
containing  the  libelous  matter  to  the 
secretary.  Merchants'  Ins.  Go.  v. 
Buckner  (1899)  39  C.  C.  A.  19.  98  Fed. 
222,  supra. 

In  Wartenbe  v.  Stemberger  (1890) 
28  Ohio  L.  J.  113,  supra,  where  the 
libel  was  a  letter  written  by  the  de- 
fendant in  a  political  campaign  in 
which  the  plaintiff  was  a  candidate, 
and  was  given  by  the  defendant  to  a 
messenger  of  the  committee  of  the 
party  opposed  to  the  plaintiff,  and  for 
the  purpose  of  making  a  written  state- 
ment of  what  the  defendant  had  pre- 
viously charged  orally.  It  was  held 
proper  to  permit  the  messenger  to  tes- 
tify that  he  showed  the  letter  to  others 
than  the  addressee,  that  it  was  read  at 
a  meeting  in  the  committee  room,  and 
that  copies  were  made.  etc.  (the  letter 
was  apparently  libelous  per  se). 

In  King  v.  Patterson  (1887)  49  N.  J. 
L.  417,  60  Am.  Rep.  622.  9  Atl.  705, 
supra,  in  holding  the  defendant  liable 
as  publishing  a  false  statement  in  a 
mercantile  agency  report,  where  there 
was  evidence  that  persons  not  sub- 
scribers of  the  agency  could  get  access 
to  its  reports,  the  court  said:  "The 
Injury  to  the  plaintiff  from  the  false 
report  resulted  from  the  manner  in 
which  the  defendants  disseminated 
their  publications.  It  has  been  held 
that  damage  occasioned  by  the  unau- 
thorized repetition  by  a  third  person 
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of  defamatory  words  uttered  orally  is 
too  remote  to  support  an  action 
against  the  orisrinal  utterer  of  them, 
where  the  words  are  actionable  only 
by  reason  of  special  damage.  Ward 
V.  Weeks  (1830)  7  Bing.  211, 131  Eng.- 
Reprint,  81,  4  Moore  &  P.  796,  9  L.  J. 
C.  P.  6.  This  case,  and  the  cognate 
case  of  Vicars  v.  Wilcocks  (1806)  8 
East.  1.  103  Eng.  Reprint,  244,  9  Re- 
vised Rep.  361,  have  been  criticized. 
2  Smith,  Lead.  Cas.  8th  ed.  663.  The 
principle  held  in  that  case,  if  sound, 
has  never  been  applied  to  written  or 
printed  libels,  nor  is  it  applicable  to 
defamatory  matter  published  in  that 
manner.  The  correct  principle  to  ap- 
ply to  such  publications  is  that  the 
original  publisher  is  answerable  in 
law  for  all  the  consequences  of  his 
wrongful  act  which  were  reasonably 
to  be  foreseen,  and  which  were  the  re- 
sult, in  the  usual  order  of  things,  of 
Buch  wrongful  act." 

In  Moore  v.  Stevenson  (1858)  27 
Conn.  14,  an  action  for  a  libel  charg- 
ing the  plaintiff  with  theft,  which  the 
defendant  had  caused  to  be  published 
in  a  certain  newspaper,  where  the 
plaintiff  had  alleged  as  special  dam- 
age her  dismissal  from  employment,  it 
was  held  sufficient  for  her  to  show 
that  her  employer  had  stated  to  her 
that  he  dismissed  her  because  there 
were  flying  reports  about  her  in  the 
newspapers;  the  jury  had  a  right  to 
presume  that  the  employer  had  seen 
the  particular  newspaper,  especially 
as  the  defendant  made  no  effort  to 
show  that  the  report  had  been  pub- 
lished in  any  other  paper. 

In  Park  v.  Detroit  Free  Press  Co. 
(1888)  72  Mich.  560,  1  L,R.A.  599,  16 
Am.  St.  Rep.  644,  40  N.  W.  731,  where 
words  in  a  newspaper  were  actionable 
per  se,  it  was  held  that  the  plaintiff 
might  show  that  the  article  had  been 
read  by  other  persons,  and  that  they 
had  called  his  attention  to  it. 

In  a  suit  against  publishers  of  a 
newspaper,  where  the  words  were  li- 
belous per  se,  it  was  held  that  the 
plaintiff  might  show,  as  bearing  on  his 
loss  of  reputation  and  business  as  an 
attorney,  statements  of  third  persons 
not  produced  as  witnesses,  relating  to 
remarks  made  by  them,  their  conduct. 


and  opinions,  as  exhibited'  and  ex- 
pressed by  them  concerning  the  plain- 
tiff after  some  time  had  elapsed  from 
the  publication  of  the  alleged  libelous 
attack.  Cyrowski  v.  FolIsh-Am«rican 
Pub.  Co.  (1917)  196  Mich.  648, 163  N. 
W.  58,  holding  also  that  this  did  not 
transgress  the  hearsay  rule. 

0«n«ral  loss  of  boslneM. 

It  has  been  held,  in  cases  of  libels 
per  se,  that  one  libeled  might  show  a 
falling  off  of  business  after  the  publi- 
cation. Parker  v.  Republican  Co, 
(1902)  181  Mass.  392,  63  N.  E,  931; 
Williams  Printing  Co.  v.  Saunders 
(1912)  113  Va.  156.  73  S.  E.  472,  Ann. 
Cas.  1913E,  693;  Ingram  v.  Lawaon 
(1840)  6  Ring.  N.  C.  212.  133  Eng.  Re- 
print, 84,  8  Scott,  471,  9  L.  J.  C.  P.  N. 
S.  145, 4  Jur.  161.  The  court  expressed 
a  similar  opinion  in  Weiss  v.  Wbitte- 
more  (1873)  28  Mich.  366. 

Thus,  in  Parker  v.  Republican  Co. 
(Mass.)  supra,  where  the  words  were 
libelous  per  se  concerning  the  plain- 
tiff, a  physician,  it  was  held  that  he 
might  show  a  falling  off  in  profession- 
al income  after  the  publication,  and 
the  conduct  and  treatment  of  his  pa- 
tients  and  acquaintances  towards  hira, 
and  his  own  feelings. 

In  Ingram  v.  Lawsbn  (Eng.)  supra, 
in  an  action  by  a  shipowner  who  had 
advertised  for  freight  and  passengers, 
for  libel  in  publishing  a  statement 
that  his  ship  was  not  seaworthy  and 
that  she  had  been  sold  to  carry  out 
convicts,  it  was  held  that  this  was  ac- 
tionable per  se,  requiring  no  allegation 
of  special  damage,  and  that  the  plain- 
tiff could 'show  that,  upon  the  first 
voyage  after  the  publication,  the  prof- 
its were  £1,500  below  the  average 
profits  of  similar  voyages. 

In  allowing  evidence  of  general  loss 
of  business  in  an  action  for,  a  false 
statement  in  a  newspaper  not  action- 
able per  se,  the  court,  after  stating 
that  such  an  action  was  not  one  of 
libel  or  of  slander,  said:  "A  person 
who  publishes  defamatory  matter  on 
paper  or  in  print  puts  in  circulation 
that  which  is  more  permanent  and 
more  easily  transmissible  than  onU 
slander.  Verbal  dafamatory  state- 
ments may,  indeed,  be  Intended  to  be 
repeated,  or  may  be  uttered  under 
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such  circumstances  that  their  repeti- 
tion follows,  in  the  ordinary  course  of 
things,  from  their  original  utterance. 
Except  in  such  cases,  the  law  does  not 
allow  the  plaintiff  to  recover  damages 
which  flow,  not  from  the  original  slan- 
der, bat  from  its  unauthorized  repe- 
tition." Ratcliffe  v.  Evans  [1892]  2 
Q.  B.  (Eng.)  524. 

In  Harrison  v.  Pearce  (1868)  1  Fost. 
A  F.  (Eng.)  667,  an  action  by  a  pro- 
prietor of  newspapers  agftinst  a  rival 
newspaper  proprietor,  for  a  libel  con- 
tained in  a  statement  published  in  the 
defendant's  paper  as  an  advertise- 
ment, charging  the  plaintiff  with  op- 
pressive conduct  towards  his  printers. 
it  was  held  that  the  jury  were  not 
bound  to  take  Into  consideration  that 
other  actions  were  pending  against 
other  parties  who  had  published  the 
same  libel,  but  that  they  might  give 
the  plaintiff  In  this  action  such  dam- 
ages as  they  thought  had  arisen  from 
tiie  decline  of  circulation,  even  subse- 
quent to  the  action,  and  this  as  gen- 
eral damage.   The  evidence  that  the 
circulation  had  declined  was  objected 
to,  among  oUier  grounds,  because  the 
.  decline  did  not  necessarily  arise  from 
defendant's  publication;  but  the  court 
admitted  the  evidence. 

e.  Slander  oaseM. 

In  some  of  the  slander  cases  the  au- 
thor of  the  slander  has  been  held  re- 
sponsible for  its  repetition  by  another 
than  an  agent. 

Arkansas.  —  Williams  v.  Fulks 
(1914)  113  Ark.  82.  167  S.  W.  93. 

Maine^Davis  v.  Starrett  (1903)  97 
He.  668.  66  Atl.  616. 

Nelmska.  —  Fitzgerald  v.  Young 
(1911)  89  Neb.  693,  132  N.  W.  127. 

Nevr  Jersey^Bahrey  v.  Poniatlshln 
(1921)  —  N.  J.  L.  — ,  112  Atl.  481. 

Rhode  Island.  —  Rice  v.  Cottrel 
(1868)  5  R.  I.  342. 

Texas.  —  Southwestern  Teleg.  ft 
Teleph.  Co.  v.  Long  (1916)  —  Tex.  Civ. 
App.  — .  183  S.  W.  421 ;  Southwestern 
Teles.  A  Teleph.  Go.  v.  Wilkins  (1916) 
—  Tex.  Civ.  App.      183  S.  W.  429. 

VermoMt^Nott  v.  Stoddard  (1866) 
38  Vt.  26,  88  Am.  Dec.  633;  Smith  v. 
Moore  (1901)  74  Vt.  81,  62  Atl.  320. 

England.  —  Gillett    v.  Bullivant 
(1846)  7  L.  T.  490;  Derry  v.  Handley 
16  A.LJt^7. 


7V7 

(1867)  16  L.  T.  N.  S.  263.  See  idso 
Riding  v.  Smith  (1876)  L.  R.  1  Exch. 
Div.  91,  46  L.  J.  Exch.  N.  S.  281.  34 
U  T.  N.  S.  600.  24  Week.  Rep.  487  (not 
considered  an  action  of  slander). 

Of  the  foregoing  cases  it  would  ap- 
pear that' all  were  for  slanders  per  se, 
except  the  New  Jersey  case,  where  the 
'words  are  not  reported,  and  the  Eng- 
lish cases,  where  the  words  appear  to 
be  not  actionable  per  se. 

In  Williams  v.  Fulks  (1914)  113 
Ark.  82, 167  S.  W.  98,  supra,  where  the 
words  were  slanderous  per  se,  it  was 
held  that  the  plaintiff  might  testify, 
as  showing  mental  suffering,  that  aft- 
er the  slander  she  received  postal 
cards  and  that  her  heart  was  almost 
broken  as  the  result  of  the  slanderous 
words ;  nor  was  it  error  to  permit  the 
plaintiff's  sister  to  testify  that  a  friend 
told  her  of  the  use  of  the  slanderous 
words  by  the  defendant,  as  the  objec- 
tion did  not  raise  the  question  of  re- 
sponsibility for  mere  repetition.  As 
this  testimony  "only  had  a  tendency  to 
show  that  the  slander  was  generally 
known,  and  had  been  communicated 
to"  the  sister  by  a  third  person,  it  was 
not  calculated  to  augment  the  damages 
and  could  not  be  prejudicial;  nor  was 
it  error  to  permit  the  plaintiff  to  show 
that  she  was  a  member  of  a  certain 
-lodge,  and  was  the  next  highest  officer 
therein,  and  that,  about  the  time  the 
slander  was  circulated,  she  was,  with- 
out apparent  cause,  dropped  out  of 
line,  and  not  promoted  to  the  highest 
office;  as  the  jury  might  fairly  have 
drawn  the  inference  that  her  failure 
to  attain  the  office  was  caused  by  the 
slanders  circulated  against  her  good 
name.  It  was  further  held  that  the 
plaintiff  might,  for  the  purpose  of 
showing  the  extent  of  the  damage,  in- 
troduce evidence  of  the  fact  that  the 
slander  had  been  generally  circulated 
in  the  community  as  the  result  of  the 
utterance  of  the  slanderous  words  by 
the  defendant.  The  court  followed  the 
ruling  by  a  statement  that  the  ques- 
tion of  responsibility  for  mere  repeti- 
tion was  not  properly  raised  and  was 
not  decided;  this  statement  being  re- 
ferred to  and  quoted  in  the  reported 
case  (MAYTAO  v.  CuuuiNS,  ante, 
712. 
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B^vetltiim  u  tk«  Batnnl  ud  pvobaUa 

The  repetition  of  a.  slAnder  may  be 
the  natural  consequence  of  the  defend- 
ant's original  utterance.  Davis  -  v. 
Starrett  (1903)  97  Me.  568,  55  Atl.  516 
(where  the  words  were  actionable  per 
se);  Fitzgerald  v.  Young  (1911)  89 
Nell.  693,  132  N.  W.  127  (the  same) ; 
Rice  Y.  Cottrel  (1858)  5  R.  L  842  (ap- 
parentiy  the  same) ;  Southwestern 
Teleg.  &  Teleph.  Coi  v.  Long  (1916) 

—  Tex.  Civ.  App.  — ,  183  S.  W.  421  (the 
same) ;  Southwestern  Teleg.  &  Teleph. 
Co.  V.  Wilkins  (1916)  —  Tex.  Civ.  App. 

—  183  S.  W.  429  (the  same) ;  Nott  v. 
Stoddard  (1866)  38  Vt.  25,  88  Am.  Dec. 
633  (the  same).  See  also  English 
cases  set  out  infra. 

"It  is  a  general  principle  that  every- 
K>ne  is  responsible  for  the  natural  and 
necessary  consequences  of  his  acts. 
And  it  well  may  be  that  the  repetition 
of  a  slander  may  be  the  natural  conse- 
quence of  the  defendant's  original 
publication.  .  .  .  We  think  it  may 
be  said  with  reason  in  this  case  that 
the  repetition  of  the  slander  by  those 
to  whom  it  was  uttered,  and  after  that 
by  others,  may  be  regarded  as  fairly 
within  the  contemplation  of  the  origi- 
nal slander,  and  a  consequence  for 
which  the  defendant  may  be  held  re- 
sponsible." Davis  V.  Starrett  (1903) 
97  Me.  668,  55  Atl.  516.  supra. 

In  Fitzgerald  v.  Young  (1911)  89 
Neb.  693,  132  N.  W.  127,  supra,  it  was 
held  proper  to  refuse  to  instruct  the 
Jury  that  the  plaintiff's  right  of  recov- 
ery was  limited  to  the  words  spoken 
by  the  defendant  to  a  witness,  as  a 
person  uttering  a  slander  is  responsi- 
ble for  any  subsequent  publications 
which  naturally  result  from  his  act 
The  court  said:  "A  defamer  is  not 
permitted  to  speak  actionable  words 
to  a  single  person,  when  others  are 
near,  and  call  upon  the  court  in  an 
action  for  slander  to  protect  him  from 
the  consequences  of  later  publications 
which  naturally  result  from  his  act. 
The  rule  Is  that  'one  who  puts  a  libel 
in  circulation  is  liable  for  any  subse- 
quent publications  which  are  the  natu- 
ral consequence  of  his  act.'  Schmuck 
V.  Hill  (1901)  2  Neb.  (Unof.)  79,  96 
N.  W.  168.  Whether  subsequent  pub- 


ItescUona  were  '  the  natural  conse- 
quences of  the  original  slander  was 
a  question  for  the  jury.  The  origins! 

publication  was  fairly  proved.  That 
the  slander  was  common  report  after- 
ward was  shown  without  objection. 
Plaintiff  was  permitted  to  testify  that 
the  publications  caused  her  mental 
suffering.  This  was  not  prejudicial 
error." 

The  following  English  cases  illus- 
trate the  difficulty  of  justifying  them 
as  exceptions  to  the  general  English 
rule ;  the  Irish  case  is  so  extraordinary 
on  the  facts  as  to  make  a  fair  excep- 
tion : 

In  Gillett  v.  Bullivant  (1846)  7  L.  T. 
(Eag.)  490,  where  Uie  defendant  made 
to  the  plaintiff's  father  a  atatemeiA 
that  the  plaintiff,  who  was  a  govern- 
ess, had  had  a  child  by  her  employer, 
and  the  father  repeated  this  to  the 
employer,  who  dismissed  her,  though 
the  charge  was  false,  it  was  held  that 
the  defendant  was  responsible  for  the 
special  damages,  as  the  repetition  was 
the  natural  consequence  of  the  speak- 
ing of  the  words. 

In  Deny  v.  Handley  (1867)  16  L.  T. 
N.  S.  (Eng.)  263,  the  defendant  was 
held  liable  where  he  imputed  unchas- 
tity  to  the  plaintiff  in  presence  of  a 
man  whose  wife  shortly  afterwards 
discontinued  to  employ  the  plaintiff  in 
her  occupation  as  dressmaker  and 
milliner,  as  there  was  a  duty  in  the 
husband  to  repeat  the  words  to  his 
wife. 

In  Riding  v.  Smith  (1876)  L  R.  1 
Exch.  Div.  (Eng.)  91,  where  the  de- 
fendant stated  to  a  pa«on  on  her  way 
to  church,  in  the  hearing  of  divers 
persftns,  that  the  wife  of  the  plaintiff, 
who  assisted  him  in  carrying  on  his 
business,  had  been  guilty  of  adultery 
with  the  recently  appointed  clergy- 
man, it  was  held  that  the  injury  to  the 
plaintiff's  business  was  the  natoral 
consequence  of  the  words  spoken, 
which  would  prevent  persons  resort- 
ing to  the  plaintiff's  shop,  and  that 
special  damage  might  be  proved  by 
general  evidence  of  the  falling  off^  of 
the  plaintiff's  business,  without  show- 
ing who  the  persons  wore  who  had 
ceased  to  deal  with  the  plaintiff,  or 
that  they  were  ^e  persons  to  wImhb 
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the  statements  were  made,  the  court 
considering  that  the  action  was  not  an 
action  of  slander.  Pollock,  B.,  said  in 
bis  opinion,  inter  alia:  "The  decision 
in  Ward  v.  Weeks  (1830)  7  BIng.  211. 
131  Eng.  Reprint,  81,  4  Moore  ft  P.  796, 
9  L.  J.  C.  P.  6,  18  not  applicable  to  a 
case  like  the  present.  In  that  case 
there  was  a  specific  allegation  that  a 
particular  person,  John  Bryei:,  had  de- 
clined to  supply  the  plaintiff  with 
goods  on  credit.  Tindal,  Ch.  J.,  said 
that  such  a  spontaneous  and  unau- 
thorized communication  as  there  took 
place — namely,  the  repetition  of  the 
words,  which  was  the  voluntary  act 
of  a  free  agent — could  not  be  consid- 
ered as  the  necessary  consequence  of 
the  original  uttering  of  the  words. 
The  facts  of  this  case  are  different. 
The  words  were  spoken  on  a  public 
occasion,  when  the  clergyman  was 
about  to  read  himself  in,  in  order  that 
he  might  become  the  incumbent  of  the 
parish,  and  the  defendant,  in  the  pres- 
ence of  four  persons  at  least,  uttered 
words  with  regard  to  his  conduct  with 
the  wife  of  the  plaintiff." 

In  M'Loughlin  v.  Welsh  (1846)  10 
Ir.  L.  Rep.  19,  an  action  against  a 
Roman  Catholic  priest  for  publicly 
pronouncing  the  plaintiff,  who  was 
owner  of  a  mill,  to  be  an  excommuni- 
cated person,  tJie  plaintiff  examined 
witnesses  to  prove  that  after  the  ex- 
conununication  he  was  avoided  by  his 
neighbors,  and  that  his  mill  was 
deserted,  although  the  declaration  did 
not  specify  the  names  of  the  persons 
who  so  avoided  him  or  deserted  his 
mill.   It  was  held  that  general  evi- 
doice  of  these  facts  was  properly  re* 
eeived,  on  the  ground  that  such  evi- 
dence was  not  to  be  considered  as 
evidence  of  special  damage,  but  as 
evidence  to  show  that  the  consequence 
which  the  defendant  intended  to  arise 
from  his  act  actually  happened. 

Report*  of  the  sluder. 

The  plaintiff  may  show  that  there 
were  reports  of  the  slander  in  circu- 
lation. Bahrey  v.  Poniatishin  (1921) 
—  N.  J.  L.  — ,  112  Atl.  481  (infra) ; 
Nott  V.  Stoddard  (1866)  38  Vt  25,  88 
Am.  Dec.  633  (where  the  words  were 
actionable  per  se);  Smith  v^  Moore 
(1901)  74  Vt  81,  62  Atl.  821  (the 


same) ;  Kidder  v.  Bacon  (1900)  74  Vt. 
26S,  62  Atl.  322  (the  same).  See  also 
Crane  v.  Darling  (1899)  71  Vt.  295, 
44  Atl.  359  (the  same). 

In  Bahrey  v.  Poniatishin  (N.  J.) 
supra,  where  the  words  of  the  slander 
are  not  reported,  it  was  held  that  the 
plaintiff  might  show  that  witnesses 
had  heard  reports  circulated  concern- 
ing the  statements  made  by  the  de- 
fendant regarding  the  plaintiff;  that 
they  had  heard  them  on  the  street  and 
in  the  houses;  they  spoka  about  it. 
The  court  said:.  "This  is  admissible 
on  the  question  of  damages,  showing 
the  extent  of  the  circulation  of  the 
slander  for  which  the  defendant  is  re- 
sponsible." 

In  Nott  V.  Stoddard  (1865)  38  Vt  25, 
88  Am.  Dec.  633,  supra,  where  the 
words  charged  the  plaintiff,  a  woman, 
with  stealing  wood,  it  was  held  that 
it  was  proper  to  show  that  after  the 
slander  there  was  a  rumor  and  report 
abroad  that  the  defendant  had  so  ac- 
cused the  plaintiff,  the  court  saying: 
"The  defendant  is  responsible  for  the 
necessary,  consequences  of  his  wrong- 
ful act,  and  this  evidence  was  admissi- 
ble as  tending  to  show  the  extent  of 
such  consequences;  that  is,  the  extent 
of  the  report  that  the  defendant  had 
thus  accused  the  plaintiff.  Whether 
evidence  would  be  admissible  to  show 
that,  after  the  speaking  of  the  words 
by  the  defendant,  it  was  generally  re- 
ported that  the  plaintiff  was  guilty  of 
the  crime,  is  another  question,  and  one 
which  we  are  not  called  on  to  decide." 

So,  in  Smith  v.  Moore  (1901)  74  Vt 
81,  62  Atl.  320,  supra,  where  the  slan- 
der charged  the  plaintiff  with  being  a 
thief  in  his  employment,  it  was  held 
that  he  might  show,  upon  the  question 
of  damages,  that  there  was  a  rumor 
in  the  vicinity  that  the  defendant  had 
so  accused  him. 

In  Rice  v.  Cottrel  (1868)  6  R.  I.  842, 
where  the  words  were  apparently 
slanderous  per  se,  it  was  held  that  the 
plaintiff  might  show,  in  aggravation 
of  damages,  that  the  slanderous  story 
concerning  the  plaintiff  was  current 
in  the  place  after  the  time  of  the  de- 
fendant's reporting  the  same,  although 
no  evidence  directly  tracing  the  cur- 
rent report  to  the  defendant's  utter- 
ance of  the  slander  was  tendered;  and 
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that  the  plaintiff's  practice  as  a  physi- 
cian immediately  declined  in  value  to 
about  two  thirds  of  what  it  had  been 
before.  The  court  aald:  "The  cur- 
rency of  the  slanderous  report,  follow- 
ing the  utterance  of  it  by  the  defend- 
ant, as  well  as  the  special  injury  done 
by  it  to  the  plaintiff  in  his  profession, 
were,  under  the  declaration,  proper 
subjects  of  proof  to  the  jury,  to  enable 
them  to  estimate  the  plaintiff's  dam- 
ages; and  the  connection,  if  any,  be^ 
tween  the  words  of  the  plaintiff  and 
the  currency  of  the  injurious  report, 
was  a  matter  for  the  Jury,  and  not  for 
the  court,  to  pass  upon." 

General  Iom  of  bulneaa. 

The  plaintiff  may  show  a  decline  in 
business  since  the  publication  of  the 
slander.  Rice  v.  Cottrel  (R  I.)  supra 
(where  the  words  were  apparently  ac- 
tionable per  se) ;  Browning  v.  Newman 
(1725)  1  Strange,  666,  93  Eng.  Reprint, 
769  (the  same) ;  Evans  v.  Harries 
(1850)  1  Hurlst.  &  N.  251,  156  Eng. 
Reprint,  1197,  26  L.  J.  Exch.  N.  S.  31 
(infra).  See  also  Davis  v.  Starrett 
(1907)  97  Me.  568,  66  Atl.  516;  Riding 
V.  Smith  (1876)  L.  R.  1  Exch.  Div. 
(Eng.)  91,  45  L.  J.  Exch.  N.  S.  281,  84 
L.  T.  N.  S,  500,  24  Week.  R^p.  487. 

In  Browning  v.  Newman  (1725)  1 
Strange,  666,  93  Eng.  Reprint,  769, 
supra,  where  the  words  spoken  were 
actionable  per  se,  viz.,  "You  are.  a 
thief,  and  I  will  prove  you  so,"  general 
evidence  of  the  loss  of  customers  was 
admitted. 

In  Evans  v.  Harries  (1856)  1  Hurlst, 
&  N.  251,  156  Eng.  Reprint,  1197,  26 
L.  J.  Exch.  N.  S.  31,  supra,  where  the 
words  do  not  appear,  it  was  held  that, 
in  an  action  of  slander  of  the  plaintiff 
in  his  business  of  innkeeper,  he  might 
show,  as  special  damage,  a  general 
loss  of  custom. 

iV.  JtfOral  duttf  to  repeats 

There  has  been  an  effort  by  some  of 
the  English  authorities  to  justify  some 
of  the  cases  holding  the  utterer  of  a 
slander  responsible  for  its  repetition, 
by  the  doctrine  that  there  was  a  moral 
duty  of  the  hearer  to  repeat  the  slan- 
der, and  that  such  cases  constitute  an 
exception  to  the  rule  of  nonresponsi- 
bility  for  repetitions.  The  application 


of  this  doctrine  does  not  seem  to  be  a 
success. 

Thus,  there  was  no  responsibility 
for  the  repetition  of  a  charge  of  un- 
chastity  made  to  the  plaintiff's  mother, 
who  repeated  it  to  the  plaintiff,  who 
repeated  it  to  her  fianc^  who  broke 
his  engagement.  Speight  v.  Gosnay 
(1890)  7  Times  L.  R.  (Eng.)  239. 
There  is  no  duty  in  a  wife  accused  of 
adulter^  to  tell  her  husband  of  it;  the 
repetition  is  not  her  duty,  nor  the 
natural  and  inevitable  consequence  of 
the  original  utterance.  Parians  v. 
Scott  (1862)  1  Hurlst  ft  C.  152,  168 
Eng.  Reprint,  839,  31  L.  J.  Exch.  N.  S. 
331,  8  Jur.  N.  S.  593,  6  L.  T.  N.  S.  394, 
10  Week.  Rep.  562.  So,  there  is  no 
duty  in  a  husband  accused  of  adultery 
to  tell  his  wife  of  it.  Argent  v.  Doni- 
gan  (1892)  8  Times  L.  R.  (Eng.)  432. 
But  tiie  utterer  of  a  charge  of  unchas- 
tity  concerning  a  dressmaker  and  mil- 
liner is  responsible  for  its  repetition 
by  the  hearer  to  his  wife,  who  there- 
upon ceases  to  employ  her,  as  it  was 
the  husband's  duty  to  repeat  the  words 
to  his  wife.  Derry  v.  Handley  (1867) 
16  L.  T.  N.  S.  (Eng.)  263.  And  it  i> 
the  natural  consequence  of  stating  to 
the  father  of  the  plaintiff  that  she  has 
had  a  child  by  the  man  who  employed 
her  as  a  governess  that  the  father  will 
repeat  it  to  her  employer,  and  if  he 
dismisses  her,  although  the  charge  is 
false,  the  maker  of  the  statement  to 
the  father  will  be  responsible  for  th^ 
resulting  special  damages.  Gillett  v. 
Bullivant  (1846)  7  U  T.  (Eng.)  49a 
And  it  is  the  natural  consequmce  of 
a  charge  of  adultery  concerning  a 
woman  who  assists  her  husband  in  faia 
business  that  his  business  will  be  in- 
jured, and  the  utterer  will  be  respon- 
sible therefor,  as  this  is  not  an  action 
of  slander.  Riding  v.  Smith  (1876)  L 
R.  1  Exch.  Div.  (Eng.)  91,  45  L.  J. 
Exch.  N.  S.  281,  34  L.  T.  N.  S.  600, 24 
Week.  Rep.  487. 

The  American  cases  do  not  seem  to 
contain  much  about  the  duty  to  repeat 
In  Elmer  v.  Fessenden  (1889)  161 
Mass.  359,'  6  L.R.A.  724,  22  N.  E.  635. 
24  N.  E.  208.  it  was  held  that  a  person 
cannot  be  held  liable  for  an  unauthiff- 
ized  repetition  of  his  slander  in  stat* 
Ing  that  silk  on  which  mnployees  mxt 


Digitized  by  Google 


ANNO.— UBEL  AND  SLANDER— REPETITION.  741 


wnldiig  contained  arsenic  su^cient  to 
Bilca  the  work  dangerous,  on  the 
gnimd  that  anyone  who  heard  the  re* 
pert  was  bound  as  a  moral  duty  to 
repeat  it  to  the  workmen;  as  there  was 
no  such  moral  duty. 

y.  UiaeeUanemu. 

There  is  an  obiter  suggestion,  that 
the  atterer  of  a  slander  ought  to  be 
rasponaible  for  its  innocent  repetition 
by  others,  which  was  made  in  Keen- 
bolti  T.  Becker  (1846)  8  Denio  (N.  Y.) 
346,  by  Beardsley,  J.,  where  he  says: 
'^ere  slanderous  words  are  repeated 
innocently  and  without  an  intent  to 
defame,  as  under  some  circumstances 
they  may  be,  I  do  not  see  why  the 
antiior  of  the  slander  should  not  be 
held  liable  for  injuries  resulting  from 
It  as  thus  repeated,  as  he  would  be  if 
Qiese  injuries  had  arisen  directly  from 
the  words  as  spoken  by  himself.  A 
different  rule  should,  perhaps,  govern 
where  the  repetition  was  itself  slan* 
derons,    and   the   injurious  conse- 
4iuences  arose,  in  part  at  least,  from 
the  second  slander." 

In  BasseU  v.  Elmore  (1872)  48  N.  Y. 
S61,  where  the  words  were  not  slan- 
derous per  se,  the  court  said,  argu- 
endo:   "Ordinarily,  the  repetition  of 
defamatory  language  by  another  than 
the  first  publisher  is  not  a  natural  con- 
sequence of  the  first  publication,  and 
tiia«fore,  generally,  the  loss  resulting 
from  such  repetition  does  not  consti- 
tute special  damage,  and  is  not  attrib- 
ntable  to  the  first  publisher.  This 
rule  results  from  the  principle  that 
everyone  who  repeats  a  slander  is  re- 
i^nsible  for  the  damage  caused  by 
foch  repetition,  and  such  damage  is 
not  the  proximate  and  natural  conse- 
faence  of  the  first  publication  of  the 
Blander.  But  if  the  slander  be  repeat- 
ed under  such  circumstances  as  to  be 
jnatifiable  and  innocent,  and  not  to 
give  a  cause  of  action  against  the  one 
inpeating  the  same,  then  the  first  pub- 
toer  thereof  Is  generally  responsible 
Ibt  the  damase  caused  by  such  repe- 
fcftion," 

The  matter  would  appear  to  have 
Wen  simply  one  of  agency  in  the  badly 
biorted  case  of  Ecklin  v.  Little  (1890) 
ITlmes  L.  B.  (Eng.)  866,  where  it 


seems  probable  that  the  defendant 
said  to  her  companion,  in  the  presence 
of  two  other  ladies,  that  a  lady  had 
told  her  that  the  plaintiff,  an  assistant 
to  a  physician,  had  been  divorced,  and 
added,  "You  had  better  inquire;"  and 
the  companion  asked  the  wife  of  the 
plaintiff's  employer,  and  she  asked  her 
husband,  and  the  plaintiff  was  com- 
pelled to  resign  his  place.  It  was  held 
tiiat  the  defendant  intended  her  com- 
panion to  repeat  the  words,  and  was 
accordingly  responsible. 

In  Bree  v.  Marescaux  (1881)  L.  R. 
7  Q.  B.  Div.  (Eng.)  434,  50  L.  J.  Q.  B. 
N.  S.  676,  44  L.  T.  N.  S.  765,  29  Week. 
Rep.  858,  the  defendant,  a  British  sub- 
ject on  a  British  ship  sailing  from 
England  to  Jamaica,  complained  to  the 
captain  that  the  third  officer,  the 
plaintiff,  had  misconducted  himself 
towards  a  lady  passenger,  and  the 
matter  was  reported  to  the  home  office 
in  England  of  the  company  owning  the 
ship,  in  consequence  whereof  the 
fflaintiff  was  dismissed  from  its  serv- 
ice. It  was  held  that  the  court  would 
not  permit  service  on  the  defendant  in 
Jamaica,  as  the  "act  or  thing  for 
which  damages"  were-sought  was  not 
"done  within  the  jurisdiction."  The 
court  of  appeal,  in  affirming,  consid- 
ered that  while  the  special  damage, 
the  discharge,  happened  in  England, 
and  though  the  affidavit  stated  that  the 
slander  was  intended  to  be  transmit* 
ted  to  England,  it  did  not  appear  that 
the  defendant  directed  that  it  should 
be  transmitted. 

Where  the  defendant  had  written  a 
letter,  which  was  libelous  per  se,  to  an 
official  of  a  railroad  company  which 
employed  the  plaintiff  as  a  conductor, 
and  which  dismissed  him  in  conse- 
quence of  the  letter,  in  holding  that 
it  was  not  error  for  the  plaintiff  to 
show  that  he  had  sought  employment 
of  other  railroad  companies  which  re- 
fused to  employ  him,  the  court  said: 
"It  is  true,  as  claimed  by  defendant, 
that  one  who  utters  a  slander  is  not 
responsible,  either  as  on  a  distinct 
cause  of  action,  or  by  way  of  aggrava- 
tion of  damages  of  the  original  slan- 
der, for  its  voluntary  and  unjustifiable 
repetition,  without  his  authority  or  re- 
quest, by  others  over  whom  he  has  no 
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control,  and  who  thereby  make  them- 
selves liable  to  the  persons  slandered/ 
Newell,  Defamation,  p.  243,  §  19.  .  .  . 
The  purpose  of  offering  this  evidence 
was  to  show  an  honest  effort  to  obtain 
employment  and  to  meet  any  claim  by 
defendant  that  plaintiff  might,  at 
least,  have  reduced  the  damage  by  go- 
ing to  work  elsewhere,  which  would 
likely  have  been  urged  had  he  failed 
to  show  any  effort  to  seek  work.  .  .  . 
In  showing  his  clearance,  thus  inform- 
ing the  companies  to  which  he  applied 
that  he  had  been  dismissed  for  con- 
duct unbecoming  a  conductor,  he  was 
but  meeting  the  requirement  of  these 
companies.  It  was  not  for  the  purpose 
of  publishing  the  libelous  letter." 
Adams  v.  Cameron  (1915)  27  Cal.  App. 
625,  150  Fac.  1005,  151  Pac.  286. 

In  Beach  v.  Ranney  (1842)  2  Hill 
(N.  Y.)  309,  it  was  said  that,  where 
the  words  are  not  slanderous  per  se, 
the  plaintiff  cannot  show  special  dam- 
age unless  it  be  the  natural  and  im- 
mediate consequence  of  the  speaking 
of  the  words. 

In  Fowles  v.  Bowen  (1864)  80  N.  Y. 
20,  it  was  said  that  where  actionable 
words  are  spoken  to  a  man  about  his 
clerk,  and  the  hearer  writes  his  part- 
ner repeating  the  slander,  this  repeti- 
tion is  the  natural  and  probable  result 
of  it;  but  judgment  for  the  plaintiff 
was  reversed  on  the  ground  of  privi- 
lege of  the  original  slander. 

Where  it  was  shown  that  special 
damage,  the  discharge  of  the  plaintiff, 
came  from  a  similar  slander  uttered 
to  the  employer  by  another,  who  had 
stated  that  the  plaintiff  himself  had 
told  her  the  fact  she  repeated,  and  the 
jury  might  have  included  such  special 
damage  in  the  verdict,  the  court  or- 
dered a  new  trial.  Wallace  v.  Rodgera 
(1893)  166  Pa.  896,  27  Atl.  163. 

The  old  idea  of  the  repeater  of  a 


slander  justifying  by  giving  up  the 
name  of  the  author  -seems  now  explod- 
ed. In  Stevens  v.  Hartwell  (1846)  U 
Met.  (Mass.)  642,  the  court  referred 
to  "one  of  the  resolutions  in  NorOi- 
ampton*s  Case  (1829)  12  Coke  134,  77 
Eng.  Reprint,  1408,  where  it  is  laid 
down  as  a  general  proposition  that,  if 
J.  S.  publish  that  he  hath  heard  J.  N. 
say  that  J.  G.  was  a  traitor  or  thief, 
in  an  action  of  the  case,  if  the  truth 
be  such,  he  may  justify,'"  and  said: 
"This  was  an  extrajudicial  resolution, 
and  if  it  is  to  be  understood  u  an  un- 
qualified proposition  that  in  all  cam, 
and  under  all  circumstances,  the  repe- 
tition of  slanderous  words,  stating  at 
the  time  the  name  of  the  author,  ia 
justifiable,  it  has  been  overruled  by 
the  court  of  King's  bench,  in  M'Pher- 
son  V.  Daniels  (1829)  10  Barn.  &  C. 
263,  109  £ng.  Reprint,  448,  ^  Man.  & 
R.  261,  8  L.  J.  K.  B.  14,  and  by  the 
court  of  common  pleas,  in  Ward  v. 
Weeks  (1830)  7  Bing.  211,  131  Eng. 
Reprint,  81,  4  Moore  &  P.  796,  9  L.  J. 
C.  P.  6,  before  cited." 

Reference,  however,  may  be  made 
in  this  connection  to  M'Gregor  v. 
Thwaites  (1820)  3  Barn.  &  C.  24,  107 
Eng.  Reprint,  643,  4  Dowl.  &  R.  695, 
2  L.  J.  K.  B.  217,  27  Revised  Rep.  274, 
where  a  newspaper  proprietor  printed 
a  correct  account  of  the  words  spoken 
on  a  certain  occasion,  some  of  which 
were  untrue,  and  some  of  which  would 
not  have  supported  an  action  against 
the  utterer.  It  was  held  that  the  pro- 
prietor was  liable  in  libel,  although  he 
gave  the  name  of  the  utterer,  but  did 
not  say  he  heard  the  utterance;  as  Oe 
person  libeled  must  have  his  aetSOi 
against  someone,  and  even  if  the  utter- 
er could  justify  the  repetition,  he  muit 
at  least  offer  himself  as  a  witness. 

B.  B.  a 
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yebrtuOea  Supreme  Court  — April  30t  1990, 
(104  Neb.  624,  177  N.  W.  824.) 

Libel  —  false  and  gratuitons  matter  not  privileged. 

1.  In  an  action  for  libel  based  on  an  allegation  in  a  pleading  in  another 
action,  where  it  appears  that  the  defamatory  matter  was  wholly  gratuitous, 
irrelevant,  and  immaterial,  that  it  was  well  known  by  defendant  to  be 
false  an^  untrue,  that  it  was  published  without  cause  or  justification  and 
vith  express  malice,  it  is  not  privileged. 

[See  note  on  this  question  beginning  on  page  746.] 


—  in  pleading  —  malice. 

2.  Whatever  a  litigant  may  properly 
plead  as  a  cause  of  action  or  8:round 
of  defense,  when  relevant  or  material 
to  the  issue,  he  may  plead  with  or 
without  malice,  and  in  such  case  the 
intent  with  which  he  pleaded  the 
same  cannot  be  inquired  into  or  be- 
come an  issue  in  an  action  for  libel. 

[See  17  R.  C.  L.  336,  836.] 
Pleading  —  relevant  — -  doabt. 

3.  Where  the  relevancy  and  perti- 
nency of  matter  alleged  in  pleading  is 
to  be  inquired  into,  all  doubt  should 
he  resolved  in  favor  of  relevancy  and 
pertinency. 

Headnotes  by  Aldbich,  J. 


Libel  —  in  pleading  —  privilege. 

4.  If  there  is  no  reason  or  object  In 
furtherance  of  justice  and  fair  deal- 
ing to  use  scandalous  and  libelous 
matter  then  when  so  used  it  is  not 
privileged. 

[See  17  R.  C.  L.  S86.] 

in  pleading  generally  privtlcged. 

6.  Allegations  in  a  pleading  are 
priileged,  and  cannot  serve  as  a  basis 
for  a  libel  suit,  unless  it  clearly  ap- 
pears that  the  same  were  not  relevant 
or  pertinent. 

[See  17  R.  C.  L.  885,  336.] 


Appeal  by  plaintiff  from  a  judgment  of  the  District  Court  for  Lancaster 
County  (Morning,  J.)  in  favor  of  defendant  in  an  action  brought  to  re- 
cover damages  for  an  alleged  libel.  Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Mr.  R.  J.  Greene,  for  appellant: 
A  charge  of  having  either  leprosy, 
pisgae,  or  a  venereal  disease,  although 
the  exact  form  of  venereal  or  other  dis- 
ease need  not  be  specified,  is  action- 
able per  se. 
17  R.  C.  L.  §  38,  p.  294. 
Words  not  actionable  per  se  are,  in 
many  instances,  rendered  actionable 
by  proof  of  malice  in  uttering  them. 
17  R.  C.       §  65,  p.  322. 
The  aitttements  of  parties,  counsel, 
and  witnesses  in  judicial  proceedings 
arast  be  pertinent  or  relevant  to  the 
case  in  oraer  to  be  privileged. 

17  R.  C  §  80,  p.  333;  notes  in  104 
Am.  St.  Rep.  119,  and  123  Am.  St.  Rep. 
IBS. 

Defamatory  statemmts  made  in  ju- 
dicial proceedings  must  be  pertinent- 


and  material  to  the  case  in  order  to  be 
privileged. 

Dodge  V.  Gilman,  122  Minn.  177,  47 
L.R.A.(N.S.)  1098, 142  N.  W.  147,  Ann. 
Gas.  1914D,  894. 

Not  only  is  disease  resulting  or  en- 
suing from  accident  compensatable, 
but  also  disease  aggravated,  acceler- 
ated, developed,  or  hastened  by  acci- 
dent. 

Blatt  V.  Noble,  176  App.  Div.  924, 162 
N.  Y.  Supp.  1111;  Borgsted  v.  Shults 
Bread  Co.  180  App.  Div.  229,  167  N.  Y. 
Supp.  229;  Uhl  v.  Guarantee  Gonstr. 
Co.  174  App.  Div.  571,  161  N.  Y.  Supp. 
659. 

Messrs.  Kennedy,  Holland,  DeLacy, 
ft  Horan  and  Strode  &  Beghtel,  for  ap- 
pellee: 

Whatever  a  party  to  an  action  jnay. 


Digitized  by 


Google 


744. 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[16  AJLR. 


allege  In  his  pleading  as  a  cause  of 
action  or  ground  of  defense,  that  is 
pwtinent  or  material  to  the  charge 
made,  or  against  which  he  is  defend- 
ing»  can  never  give  rise  to  a  right  of 
action  for  libel. 

Carpenter  v.  Grimes  Pass  Placer 
Min.  Co.  19  Idaho,  384,  114  Pac.  42; 
Taylor  v.  Iowa  Park  Gin  Co.  —  Tex. 
Civ.  App.  — ,  199  S.  W.  853;  Rogers  v. 
Thompson,  89  N.  J.  L.  639,  99  Atl.  389; 
Keeley  v.  Great  Northern  R.  Co.  156 
Wis.  181,  L.RJ^.1915C,  986,  145  N.  W. 
664;  Hammer  v.  Forde,  125  Minn.  146, 
145  N.  W.  810;  Dodge  v.  Oilman,  122 
Minn.  177,  47  L.R.A.(N.S.)  1098, 142  N. 
W.  147,  Ann.  Cas.  1914D,894;  Miller  v. 
Gust,  71  Wash.  139,  127  Pac.  845; 
Kemper  v.  Fort,  219  Pa.  85,  13  L.R.A. 
(N.S,)  820,  123  Am.  St.  Rep.  623,  67 
Atl.  991 ;  Myers  v.  Hodges,  53  Fla.  197, 
44  So.  367;  Wilson  v.  Sullivan,  81  Ga. 
238,  7  S.  E.  274;  Crockett  v.  McLana- 
han.  109  Tenn.  517,  61  L.R.A.  914,  72 
S.  W.  950;  Gaines  v.  ^tna  Ins.  Co.  104 
Ky.  695,  47  S.  W.  884;  Union  Mut.  L. 
Ins.  Co.  V,  Thomas,  28  C.  C.  A.  96,  48 
U.  S.  App.  575,  83  Fed.  803. 

If  the  matter  is  relevant  or  perti- 
nent to  the  subject  of  inquiry,  no  ac- 
tion will  lie  therefor,  however  false  or 
malicious  the  matter  in  fact  may  be. 

Myers  v.  Hodges,  63  Fla.  197,  44  So. 
857;  Kelley  v.  Great  Northern  R.  Co. 
•  156  Wis.  181,  L.R.A.1915C,  986,  145  N. 
W.  664;  Koehler  v.  Du  Bose,  —  Tex. 
Civ.  App.  — ,  200  S.  W.  238;  La  Porta 
V.  Leonard,  88  N.  J.  L.  663,  L.R.A. 
1916E,  779,  Ann.  Cas.  1917E,  167,  97 
Atl.  261;  Hess  v.  McKee,  160  Iowa, 
409,  180  N.  W.  875;  Bartlett  v. 
Christhilf,  69  Md.  219,  14  Atl.  618; 
Buschbanm  v.  Heriot,  6  Ga.  App.  521, 
63  S.  E.  645;  Bassett  v.  Carroll.  86 
Conn.  23,  81  Atl.  1013,  Ann.  Cas. 
1913A,  333;  Carpenter  v.  Grimes  Pass 
Placer  Min.  Co.  19  Idaho,  384, 114  Pac. 
42. 

It  is  a  question  of  law  for  the  court 
to  determine,  whether  the  alleged  de- 
famatory matter  in  the  t>ill  was  perti- 
nent to  the  issues  in  the  suit. 

Crockett  v.  McLanahan,  109  Tenn. 
617,  61  L.R.A.  914,  72  S.  W.  950;  Myers 
V.  Hodges,  53  Fla.  197.  44  So.  357; 
Carpenter  v.  Grimes  Pass  Placer  Min. 
Co.  supra. 

Aldrich,  J.,  delivered  the  opinion 
of  the  court: 

This  is  a  suit  on  an  alle£red  libel, 
consisting  of  matter  atated  by  de- 
fendant in  hiB  pleadinga  and  biiefs 


to  this  court  in  another  action.  The 
plaintiif  sued  defendant  in  a  former 
action  under  the  Employers'  Liabil- 
ity Act,  alleging  that  plaintiff  at  the 
time  of  the  injury  was  an  able-bod- 
ied man.  Defendant  in  answer  to 
this  allegation  alleged  that  plaintiff 
prior  to  the  injury  was  suffering 
with  gonorrhea  and  syphilis.  Plain- 
tiff makes  claim  for  damages  by  res- 
son  of  this  allegation,  claiming  it 
was  false,  spuriou^  gratuitous,  and 
not  a  matter  material  to  the  defense. 
The  trial  judge  held  that  th^  matter 
pleaded  was  absolutely  privileged, 
and  directed  a  verdict  in  favor  ai 
the  defendant. .  Plaintiff  appeals. 

The  question  to  be  decided  by  us 
is  whether  this  alleged  libel  is  ab- 
solutely privileged.  The  question 
whether  language  which  would  oth- 
erwise be  libelous  per  se  used  in  a 
pleading  is  privileged,  and  to  what 
extent  it  is  privileged,  is  not  settled 
in  this  state.  The  law  in  England 
and  some  of  the  states  of  this  coun- 
try is  that  any  publication  in  the 
course  of  judidid  proceedings,  in- 
cluding at  least  testimony  of  wit- 
nesses, arguments  of  coimsel  and 
pleadings,  is  absolutely  privileged, 
and  that  nothing  spoken  or  written, 
however  false  or  malicious,  wiU  sup- 
port an  action  for  libel.  But  the 
prevailing  rule  in  this  country  is 
different. 

Thus  it  is  obviously  a  question  of 
law,  which  the  court  is  to  determine, 
whether  the  alleged  defamatory 
matter  either  in  the  petition  or  the 
answer  was  relevant  and  pertinent 
to  the  issues  in  the  case.  The  trial 
judge  then  determines  the  material- 
ity, relevancy,  and  pertinency  of  this 
defense  as  tendered  by  the  defend- 
ant, and  it  is  the  weight  of  American 
authority  that  a  privilege  is  i^solute 
when  the  matter  tendered  is  per- 
tinent or  material.  Calkins  v.  Sum- 
ner, 13  Wis.  198,  80  Am.  Dec.  738.  ' 
In  Carpenter  v.  Grimes  Pass  Placer 
Min.  Co.  19  Idaho, 
S84,  114  Pac.  43,  S^S^SiJjr* 
there  is  a  very  able 
and  philosophical  discussion  upon 
the  question  of  privilege  in  pleading 
defamatory  nutter  eitfacv  as  a  de- 
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fense  or  matter  in  a  petition,  and  as 
it  reflects  the  doctrine  of  American 
authority  along  this  line  we  have 
concluded  to  quote  some  of  t^e  syl- 
labi of  that  case,  and  as  it  is  based 
on  reason  and  sound  discretion,  we 
adopt  it.  The  syllabi  in  that  case 
are  as  follows : 

"Whatever  a  party  to  an  action 
may  allege  in  his  pleading  as  a  cause 
of  action  or  ground  of  defense  that 
is  pertinent  or  material  to  the 
charge  made,  or  against  which  he  is 
defending,  can  never  give  rise  to  a 
right  of  action  for  libel. 

"The  ends  of  justice  and  the  pub- 
lic good  can  be  best  served  by  allow- 
ing litigants  to  freely  plead  any 
material  matter  in  a  judicial  pro- 
ceeding to  which  they  are  parties, 
holding  them  accountable  only  for 
defamatory  matter  which  is  neither 
pertinent  nor  material  to  the  issue 
under  inquiry. 

The  privilege  of  freely  pleading 
matters  constituting  causes  of  ac- 
tion or  grounds  of  defense  must  be 
exercised  in  good  faith,  and  the 
courts  will  determine,  as  a  matter  of 
law,  whether  the  matter  pleaded 
was  in  fact  pertinent  or  material  to 
the  issue  joined. 

'^Whatever  a  litigant  may  proper- 
ly plead  as  a  cause  of  action  or 
ground  of  defense  as  relevant  or 
material  to  the  issue,  he  may  plead 
With  or  without  malice,  and  in  such 
case  the  intent  with  which  he  plead- 
ed the  same  cannot  be  inquired  into 
or  become  an  issue  in  an  action  for 
libel." 

How  far  the  theory  of  libel  and 
slander  may  be  used  in  judicial  pro- 
ceedings is  fully  set  forth  in  the 
above  quotations.  It  rests  upon  the 
sound  principle  of  law  that  justice, 
and  the  greatest  good  to  the  great- 
est number,  can  best  be  served  by 
allowing  a  pleader  the  benefit  of  all 
materi^  matter,  limiting  him  and 
holding  him  accountable  only  for 
that  which  is  neither  relevant  nor 
pertinent,  but  it  is  plain  that,  even 
though  t^e  matter  may  be  defam- 
atory and  malicious,  yet,  if  it  is  rel- 
evant or  pertinent  to  the  issues,  it  is 


privileged.  Parties  acting  in  good 
faith  should  be  freely  allowed  to 
plead  matters  constituting  a  cause 
of  action  or  ground  of  defense. 

The  law  affords  no  protection  to 
him  who  assails  and  wantonly  be- 
smirches the  reputation  of  his  ad- 
versaries.  We  hold  that  whatever 
a  litigant  may  prop- 
erly plead  as  a  cause 
of  action  or  ground  SiMe«Mi. 
of  defense,  when  it 
is  relevant  or  pertinent  to  the  is- 
sues, is  privileged. 

The  allegation  of  a  pleading  be- 
comes privileged  only  when  thfe 
same  is  relevant.  In  Sherwood  v. 
Powell,  61  Minn.  479, 29  L.R.A.  163. 
62  Am.  St  Rep.  614,  63  N.  W.  1103, 
we  have  this  proposition  verified. 
That  case  holds  that  where  it  ap- 
pears, from  a  complaint  in  an  action 
for  libel  based  on  an  allegation  in 
a  pleading  in  another  action,  that 
the  defamatory  allegation  was 
wholly  gratuitous,  irrelevant,  and 
immaterial ;  that  it  was  well  Imown 
by  defendant  to  be 
false  and  untrue;  ;»i:>1to» 
that  it  was  pub- 
lished  without  cause 
or  justification  and  with  express 
malice, — it  was  not  privileged. 
This  states  the  law  as  we  under- 
stand the  weight  of  American  au- 
thority to  be. 

In  Hammer  v.  Forde,  125  Minn. 
146,  145  N.  W.  811,  is  another  dis- 
cussion which  is  typical  of  the 
American  rule,  wherein  it  is  held 
that  allegations  in  a  pleading  are 
privileged,  and  cannot  serve  as  a 
basis  for  a  libel  suit,  unless  it  clear- 
ly appears  that  the  same  were  not 
pertinent,  material,  or  relevant  to 
the  controversy  in  litigation.  All 
doubt  should  be  resolved  against  the 
contention  that  the  privilege  has 
been  exceeded.  Many  more  cases 
could  be  cited  in  support  of  this  rule. 

The  concensus  of  American  au- 
thority is  that  if  there  is  no  nec- 
essary object  in  furtherance  of 
justice    and  fair 
dealing  to  use  scan-  ri^L^fwie.*. 
dalous  and  libelous 
matter,  then,  when  so  used,  it  is  not 
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privileged.  The  object  and  purpose 
of  these  rules  thus  discussed  is  to 
get  at  the  truth  or  to  discuss  certain 
indispensable  facts  upon  which 
truth  and  justice  rest.  Also  in 
Kemper  v.  Fort.  219  Pa,  85,  13 
L.R.A.(N.S.)  820, 123  Am.  St.  Rep. 
623,  67  Ati.  991, 12  Ann.  Gas.  1022. 
there  is  a  complete  discussion  that 
discloses  amply  the  American  doc- 
trine on  this  subject. 

Now  in  applying  this  law  to  the 
facts  herein  we  are  met  with  the 
proposition  that  plaintiff  alleged  in 
his  petition  that  he  was  an  able- 
bodied  man  in  good  health*  and  the 
defendant  by  way  of  defense  alleged 
that  at  the  time  of  the  injury  plain- 
tiff was  in  poor  health,  debilitated 
and  debauched,  suffering  from  ve- 
nereal diseases,  and  that  the  injury 
complained  of  was  only  slight  and 
had  no  causal  relation,  but  ^at  the 
real  cause  was  venereal  disease. 
The  case  came  on  for  trial,  and  the 
alleged  libel  was  allowed  to  remain 
in  the  answer.  Evidence  was  taken 
on  this  issue  of  plaintiff's  health. 

Appellant  lays  great  stress  upon 
the  fact  that  defendant  failed  to  es- 
tablish tills  defense,  and  he  cites 
cases  to  show  that  syphilis,  acceler- 
ated by  an  injury,  may  be  com- 
pensated. But  if  the  incapacity 
complained  of  had  been  shown  to  be 
wholly  due  to  the  disease,  and  not  to 
an  aggravation  of  it,  it  would  have 
been  a  good  defense.  At  any  rate 


the  matter  pleaded  was  relevant  and 

pertinent. 

As  hereinbefore  stated,  allega- 
tions in  pleadings  are  privileged  if 
material  or  pertinent  to  the  contro- 
versy in  litigation.  In  order  that 
everyone  may  feel  free  to  seek  jus- 
tice, he  should  be  allowed  to  state 
his  cause  of  action  or  defense  fully, 
and  not  be  subjected  to  a  lawsuit  for 
so  doing,  unless  he  has  cleariy 
abused  the  privilege.  For  this  rea- 
son courts  favor  a  liberal  rule. 
"Where  the  question  of  the  relevan- 
cy and  pertinency  of  matters  alleged 
in  pleading  is  to  be  p,,^„^ 
inquired  into,  all  MieTsaer- 
doubt  should  be  re- 
solved  in  favor  of  relevancy  and 
pertinency."  Kemper  v.  Fort,  su- 
pra. The  complaining  parly  must 
show  that  the  words,  though  libels 
ous  per  se,  were  not  relevant  or 
material,  and  that  the  author  of 
them  was  actuated  by  ill  will  and 
inalice.  These  principles  are  vin- 
dicated by  the  adjudications  upon 
the  subject,  and  are  consistent  with 
reason. 

Testing  the  alleged  libel  by  these 
rules  we  hold  that  the  matter  plead- 
ed was  privileged,  and  that  the  trial 
court  was  right  in  directing  a  ver- 
dict in  favor  of  defendant.  The 
judgment  is  affirmed. 

Rose  and  Flansburg,  JJ.,  not  sit- 
ting. 

Petition  for  rehearing  denied. 


ANNOTATION. 

Rdevancy  of  natter  contained  in  pleading  m  ***rr'^  privOege  wilSu  bnr 

of  libeL 


Z.  Generally,  746. 
II.  lUnatrationB : 

a.  Matter  held  relevant,  750. 

b.  Hatter  held  irrelevant,  763. 

/,  6«fi«rall|r. 
Beleraat  itatements. 

It  is  well  settled  that  if  statements 
made  in  a  pleading  in  a  civil  action 
are  relevant  to  any  issue  involved  in 
that  action  they  are  privileged,  and  no 
action  for  libel  can  be  founded  there- 
on. 


United  States^ — ^McGehee  v.  Insur- 
ance Co.  of  N.  A.  (1902)  60  C.  G.  A. 
661,  112  Fed.  863. 

Arkansas. — Mauney  v.  Millar  (1920) 
142  Ark.  500,  219  S.  W.  1082. 

Califomlav— Wyatt  vl  Buell  (1874) 
47  Cal.  624;  HoIIis  v.  Meux  (1886)  69 
Cal.  626,  68  Am.  Rep.  574, 11  Pac.  24S; 
Gosewisch  v.  Doran  (1911)  161  Gal. 
611, 119  Pac.  666,  Ann.  Cas.  X91SI>,  442. 

Florida^Myers  v.  Hedges  <1»0T> 
68  Fla.  197,  44  So.  867. 
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Georgia.— Wilson  V.  Sullivan  (1888) 
81  Ga.  238,  7  S.  E.  274;  Gonlejr  v.  Key 
(1895)  98  Ga.  116,  26  S.  E.  914. 

Idaho.  —  Carpenter  v.  Grimes  Paas 
Placer  Min.  Co.  (1911)  19  Idaho,  384, 
114  Pac.  42. 

llIiDoia.— Strauss  v.  Meyer  (1868) 
48  UL  386;  Ash  v.  Zwietusch  (1896) 
169  HI.  466,  42  N.  E.  864. 

Indiana. — Wilkins  t.  Hyde  (1896) 
142  Ind.  260,  41  N.  E.  636. 

Iowa.— See  Hawk  v.  Evans  (1889) 
76  Iowa,  593,  14  Am.  St.  Rep.  247,  41 
N.  W.  368;  Hess  v.  McKee  (1911)  150 
Iowa,  409,  130  N.  W.  375. 

Kentucky. — Gaines  v.  ^tna  Ins.  Co. 
(1898)  104  Ey.-696,  47  S.  W.  884;  Mon- 
roe V.  Davis  (1904)  118  Ey.  806,  82  S. 
W.1450. 

Louisiana. — Dunn  t.  Southern  Ins. 

Co.  (1906)  116  La.  431,  40  So.  786; 
Lescale  vi  Joseph  Schwartz  Co.  (1907) 
118  La.  718,  43  So.  385;  Lebovitch  v. 
Joseph  Levy  &  Bros.  Co.  (1911)  128 
La.  518,  54  So.  978;  Gardemal  v.  Mc- 
Wniiams  (1891)  43  La.  Ann.  454,  26 
Am.  St  Rep.  195,  9  So.  106;  Randall 
V.  Hamilton  (1893)  45  La.  Ann.  1184, 
22  L.R.A.  649,  14  So.  78;  Youree  v. 
Hamilton  (1893)  46  La.  Ann.  1191,  14 
So.  77;  Wimbish  v.  Hamilton  (1895) 

47  La.  Ann.  246.  16  So.  866. 

Maryland.  — Bartlett  v.  Christhilf 
(1888)  69  Md.  219,  14  Atl.  518. 
Hichigan^Hart  v.  Baxter  (1881) 

47  Mich.  198,  ID  N.  W.  198;  Hartunff 

V.  Shaw  (1902)  180  Mich.  177,  89  N. 

W.  701. 

Minnesota.  —  Hammer  v.  Forde 
(1914)  125  Minn.  146,  145  N.  W.  810. 

Mffisonri.  —  Jones  v.  Brownlee 
(1901)  161  Mo.  258,  63  L.R.A.  446,  61 
S.  W.  795;  McCormick  v.  Ford  Mfg. 
Co.  (1921)  —  Mo.  — ,  2S2  S.  W.  1010. 

Nebraska. — See  the  reported  case 
(SiuoN  V.  London  Guahaniee  ft  Aca. 
Co.  ante,  743). 

New  York.— Link  v.  Moore  (1895) 
84  Hun,  118,  32  N.  Y.  Supp.  461,  1  N. 
T.  Anno.  Cas.  330;  Beggs  v.  McCrea 
(1901)  62  App.  Div.  39,  70  N.  Y.  Supp. 
864;  Rosenberg  v.  Dworetsky  (1910) 
139  App.  Div.  517, 124  N.  Y.  Supp.  191 ; 
Garr  v.  Selden  (1859)  4  N.  Y.  91; 
Marsh  v.  Ellsworth  (1872)  50  N.  Y. 
309;  Gallagher  Surpless  (1917)  163 
N.  Y.  Supp.  661. 


North  Carolina. — Perry  v.  Perry 

(1910)  163  N.  C.  266,  31  L.R.A.(N.S.) 
880.  69  S.  E.  180;  Baggett  v.  Grady 

(1911)  154  N.  G  342,  70  S.  E.  618. 
Ohio.— Lanning  v.  Christy  (1876) 

SO  Ohio  St.  115,  27  Am.  Rep.  431. 

Pennsylvania.  —  Kemper  v.  Fort 
(1907)  219  Pa.  85, 13  L.R.A.(N.S.)  820, 
123  Am.  St.  Rep.  628,  12  Ann.  Cas. 
1022,  67  Aa  991. 

Tenneasee^Rucha  Backer  (1871) 
6  Heisk.  395,  19  Am.  Rep.  598;  Crock- 
ett V.  McLanahan  (1903)  109  Tena 
617,  61  L.RJI.  914,  72  S.  W.  950. 

Washington.— Miller  v.  Gust  (1912) 

71  Wash.  139,  127  Pac.  845;  Abbott  v. 
National  Bank  (1899)  20  Wash.  662, 
66  Pac.  376. 

West  Virginia.— -Johnson  v.  Brown 
(1878)  IS  W.  Va.  91. 

Wisconsin. — ^Keeley  v.  Great  North- 
ern R.  Co.  (1914)  166  Wis.  181,  L.R.A. 
1916G,  986,  146  N.  W.  664. 

Canada^Wilkins  v.  Major  (1902) 
Rap.  Jud.  Quebec  22  G.  S.  264. 

XrralevMii  statemomti. 

In  England  the  rule  obtains  that  any 
statement  contained  in  a  pleading  is 
absolutely  privileged  irrespective  of 
its  relevancy  to  the  issues.  Buckley 
v.  Wood  (1591)  Cro.  Eliz.  pt.  1,  p.  280, 
78  Eng.  Reprint.  486;  Brown  v.  Michel 
(1696)  Cro.  EUz.  pt  2,  p.  600,  78  Eng. 
Reprint,  750;  Sevis  v.  Smith  (1856)  18 
C.  B.  126,  139  Eng.  Reprint,  1S14,  2 
Jur.  N,  S.  614,  25  L.  J,  C.  P.  N.  S.  195, 
4  Week.  Rep.  506;  Astley  v.  Younge 
(1759)  2  Burr.  807,  97  Eng.  Reprint, 
572,  2  Ld,  Kenyon,  586;  Henderson  v. 
Broomhead  (1869)  4  Hurlst  &  N.  669, 
167  Eng.  Reprint,  964,  6  Jur.  N.  S. 
1176,  28  L.  J.  Exeh.  N.  S.  360,  7  Week. 
Rep.  492. 

The  rule  as  laid  down  in  England 
is  followed.  Runge  v.  Franklin  (1889) 

72  Tex.  685,  3  L.R.A.  417,  13  Am.  St. 
Rep.  833, 10  S.  W.  72.  In  that  case  the 
court  said :  "We  believe  it  is,  and  ought 
to  be,  the  law,  that  proceedings  in  civil 
courts  are  absolutely  privileged.  Citi- 
zens ought  to  have  the  unqualified 
right  to  appeal  to  the  civil  courts  for 
redress  without  the  fear  of  being 
called  to  answer  in  damages  for  libel." 
See  to  the  same  effect  Harris  v.  Santa 
Fe  Townsite  Co.  (1910)  68  Tex.  Civ. 
App.  506, 126  S.  W.  77;  Eaten  v.  Hona- 
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ton  Oil  Co.  (1919)  —  Tex.  Civ.  App. 
— ,  217  S.  W.  394.  And  see  Tuohy 
V,  Halsell  (1912)  35  Okla.  61,  43  L.R.A. 
(N.S.)  323,  128  Pac.  126.  Ann.  Gas. 
1916B,  1110,  holding  to  be  privileged 
,  irrelevant  and  defamatory  statements 
in  an  affidavit  presented  to  a  commit- 
tee of  the  United  States  Senate  in  con- 
nection with  the  confirmation  of  an 
officer  appointed  by  the  President. 
In  Bartlett  v.  Christhilf  (1888)  69  Md. 
219,  14  Atl.  518,  wherein  the  statement 
under  consideration  was  held  to  be 
pertinent,  the  court,  after  discussing 
the  English  cases,  said  obiter:  "These 
authorities,  and  others  which  might  be 
cited,  hold  that  statements  made  in 
any  of  the  pleadings  or  proceedings  in 
a  cause  before  a  court  having  jurisdic- 
tion of  the  subject  are  absolutely  priv- 
ileged, even  though  made  maliciously 
and  falsely.  This  privilege,  protect- 
ing against  a  suit  for  libel  or  slander, 
is  founded  upon  what  would  seem  to 
be  a  sound  public  policy  which  looks 
to  the  free  and  unfettered  administra- 
tion of  justice*  though  as  an  incidental 
result  it  may,  in  some  instances,  afford 
an  Immunity  to  the  evil  disposed  and 
malignant  slanderer."  However,  the 
court  said  that  in  the  case  at  bar  it 
was  not  necessary  to  decide  whether 
the  privilege  invoked  was  absolute  or 
qualified,  as  the  allegations  com- 
plained of  did  have  direct  relation  to 
the  subject-matter  brought  before  the 
court  in  the  petition  in  which  they 
were  used  and  therefore  were  privi- 
leged within  either  view  of  the  matter. 

But  in  the  majority  of  the  American 
cases  which  have  passed  directly  on 
the  question  it  has  been  held  that 
statements  in  a  pleading  which  are  not 
relevant  or  pertinent  to  the  subject- 
matter  of  the  action  are  not  privileged. 

United  States.— Union  Mut  L.  Ins. 
Go.  V.  Thomas  (1897)  28  C.  C.  A.  96. 
48  U.  S.  App.  575,  83  Fed.  803;  King 
V.  McKissick  (1903)  126  Fed.  215;  Pot- 
ter v.  Troy  (1909)  175  Fed.  128. 

District  of  Columbia.  —  Harlow  v. 
Carroll  (1895)  6  App.  D.  C.  128. 

Florida.-— Myers  v.  Hodges  (1907) 
63  Fla.  197,  44  So.  357. 

Louisiana.  —  Randall  v.  Hamilton 
(1893)  46  La.  Ann.  1184, 22  L.R.A.  649, 


14  So.  78;  Wimbish  v.  Hamilton  (1895) 
47  La.  Ann.  246,  16  So.  856. 

Massachusetts.  —  McLaughlin  r. 
Cowley  (1879)  127  Mass.  316,  s.  c.  on 
subsequent  appeal  in  (1881)  131  Mass. 
70;  Barnett  v.  Loud  (1917)  226  Mass. 
447,  115  N.  E.  767. 

Minnesota.  —  Sherwood  v.  Powell 
(1895)  61  Minn.  479,  29  L.BJ^  163, 62 
Am.  St.  Bep.  614,  63  N.  W.  1103. 

Missouri.— Hyde  v.  McCabe  (1890) 
100  Mo.  412,  13  S.  W.  875. 

New  York. — Lesser  v.  International 
Trust  Co.  (1916)  175  App.  Div.  12, 161 
N.  Y.  Supp.  624;  Moore  v.  Manufac- 
turers' Nat.  Bank  (1890)  123  N.  Y.  420. 
11  L.R.A.  753.  25  N.  E.-l(»48. 

See  also  the  cases  heretofore  cited 
to  the  proposition  that  pertinent  state- 
ments are  privileged,  most  of  which 
impliedly  hold  that  irrelevant  state- 
ments are  actionable. 

This  qualification  of  the  English 
rule  is  adopted  in  order  that  the  pro- 
tection given  to  individuals  in  the  in- 
terest of  an  efficient  administration  of 
Justice  may  not  be  used  as  a  eloak 
from  beneath  which  private  malice 
may  be  gratified.  McLaughlin  v.  (Tow- 
ley  (1879)  127  Mass.  319.    "A  rule 
which  tolerates  and  encourages  gratu- 
itous, immaterial,  and  malicious  at- 
tacks upon  a  litigant,  and  excuses  and 
justifies  them,  simply  affords  an  op- 
portunity for  evil-disposed  pwsons  to 
vilify  and  calumniate,  under  the  guise 
of  an  honest  effort  to  secure  the  prop- 
er administration  of  justice.  The 
doctrine  which  prevails  abroad  has 
not  commended  itself  to  the  judiciary 
of  this  country,  and  it  has  been  quali* 
fied  by  the  American  courts  so  that 
statements,  verbal  or  written,  made  in 
the  course  of  judicial  proeeedinea, 
must  at  least  be  pertinent  and  noate- 
rial  to  the  case,  to  be  privileged." 
Sherwood  v.  Powell  (1895)  61  Minn.  . 
481.  29  L.R.A.  153, 52  Am.  St  Rep.  614, 
63  N.  W.  1103.  . 

So,  in  Carpenter  v.  Grimes  Paas 
Placer  Min.  Co.  (1911)  19  Idaho,  384, 
114  Pac.  42,  it  was  said:  "The  ends 
of  justice  ^nd  the  public  good  cnn  be 
best  served  by  allowing  litigants 
freely  plead  any  pertinent  or  material 
matter  in  a  judicial  proceeding  to 
which  they  are  parties,  holding  tben 
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iccountable  only  for  defamatory  mat-, 
ter  which  is  neither  pertinent  nor  ma- 
terial to  the  subject  ander  inquiry. 

cannot  be  allowed  to  avail  them- 
aelTOi  of  the  protection  of  the  courts 
to  assail  and  besmirch  the  reputation 
ni  their  adversaries,  or  to  there  find 
imtection,  and  thence  sally  forth  in 
the  guise  of  a  pleading  to  assassinatet 
character  and  belie  virtue.  The  privi- 
I^e  must  be  exercised  in  good  faith. 
The  courts  will  determine  as  a  matter 
of  law  whether  the  matter  pleaded  was 
in  fact  pertinent  or  material." 

Whore  the  alleged  libelous  matters 
are  authorized  by  statute  as  express- 
ing the  grounds  on  which  a  judicial 
proceeding  may  be  instituted,  they  are 
privileged.    Wilkins  v.  Hyde  (1895) 
142  Ind.  260,  41  N.  E.  S36;  Hawk  v, 
Evans  (1889)  76  Iowa,  693,  14  Am.  St. 
Rep.  247,  41  N.  W.  368.  See  also  Hod- 
ion  V.  Pare  [1899]  1  Q.  B.  (Eng.)  465» 
68  L.  J.  Q.  B.  N.  S.  309,  47  Week.  Rep. 
241,  80  L.  T.  N.  S.  13,  15  Times  L.  R. 
171.  Thus  there  was  involved  in  the 
case  first  cited  a  statute  providing  that 
whenever  a  board  of  children's  guard-. 
isns  should  have  probable  cause  to  be-t 
lieve  that  any  child  under  fifteen  years 
age  was  abandoned,  neglected,  or 
emelly  treated  by  its  parent  or  par- 
ents, or  that  the  latter  were  of  low 
and  gross  debauchery,  such  board 
should  file  its  petition  in  court  setting 
forth  such  facts,  and  that  notice 
should  be  given  to  the  parent  or  par- 
ents of  the  filing  of  the  petition,  and 
en  the  hearing  thereof  by  the  court, 
if  the  facts  were  found  to  be  true,  the 
eostody  of  the  children  in  question 
should  be  committed  to  the  board. 
The  alleged  libel  was  based  on  the  fol- 
lowing words  and  matter,  written  and 
embraced  in  a  petition  filed  under  the 
statute:    "That  she  neglects  her  chil- 
dren and  leads  a  life  of  low  and  gross 
debauchery,  and  the  associations  of 
said  children  are  such  as  tend  to  their 
corruption  and  contamination."  The 
eoart  held  the  statements  to  be  privi- 
leged. 

In  California  a  statutory  provision 
Ibat  "a  privileged  publication  is  one 
■ade  ...  in  any  legislative  or  ju- 
dicial proceeding  or  in  any  other  ofii- 
dal  proceeding  aathoriaeid  by  law" 


(Cal.  Civ.  Code,  §  47)  has  been  co^i- 
strued  to  effect  an  absolute  privilege 
in  respect  to  matters  stated  in  plead- 
ings. Duncan  v.  Atchison,  T.  &  S.  F. 
R.  Co.  (1896)  19  C.  G.  A.  202,  44  U.  S. 
App.  427,  72  Fed.  808;  (construing 
California  statute);  Ball  v.  Rawles 
(1892)  98  Cal.  222, 27  Ant  St.  Rep.  174, 
28  Fac.  937;  Hollis  v.  Meux  (1886)  69 
CaL  625,  58  Am.  Rep.  574,  11  Pac.  248. 
But  see  Wyatt  v.  Buell  (1874)  47  Cal, 
624,  decided  before  the  section  of  the 
Code  cited  was  enacted.  In  Gosewisch 
V,  Doran  (1911)  161  CaL  611, 119  Pac. 
666,  Ann.  Gas.  1913D,  442,  the  court 
discussed  the  earlier  cases  at  some 
length,  but  declined  to  pass  on  the 
question  whether  privilege  attaches  tq 
irrelevant  statements,  holding  that  the 
matter  sued  on  was  relevant.  i 

Extamt  vf  yrlvUesa*  ' 

By  the  weight  of  authority,  it 
seems  that  where  the  allegations  and 
averments  are  relevant  or  pertinent 
to  the  subject-matter  of  the  litigation, 
they  are  privileged,  and  hence  not  li- 
belous, however  false  and  malicious 
they  may  be.  Wilson  v.  Sullivan 
(1888)  81  Ga.  238,  7  S.  E.  274;  Gaines 
V.  XtDA  Ins.  Co.  (1898)  104  Ky.  696» 
47  S.  W.  884.  In  the  case  last  cited 
the  court  said:  "The  paragraph  of 
the  answer  objected  to  as  libelous  was 
certainly  pertinent  and  relevant  to  the 
defense  presented  by  appellee  to  that 
action;  and  though  the  allegations  be 
untrue,  and  were  known  to  be  untrue 
when  made,  and  also  conceding  that 
they  were  made  with  bad  motives,  still, 
for  obvious  grounds  of  public  policy, 
no  action  will  lie  therefor."  To  the 
same  effect  see  Gosewisch  v.  Doran 
(CaL)  supra;  Carpenter  v.  Grimes 
Pass  Placer  Min.  Co.  (1911)  19  Idaho, 
384,  114  Pac.  42;  McCormfck  v.  Ford 
Mfg.  Co.  (1921)  —  Mo.  —  232  S.  W. 
1010;  Unk  v.  Moore  (1895)  84  Hun, 
118,  32  N.  Y.  Supp.  461,  afiirmed  (1898) 
156  N.  Y.  661,  50  N.  E.  1119;  Rosen- 
berg V.  Dworetsky  (1910)  139  App. 
Div.  517,  124  N.  Y.  Supp.  191;  Chap- 
man V.  Dick  (1921)  197  App.  Div.  551, 
188  N.  Y.  Supp.  861 ;  Abbott  v.  Nation- 
al Bank  (1899)  20  Wash.  552,  56  Pac 
376;  Miller  v.  Gust  (1912)  71  Wash, 
139,  127  Pac.  845.  See  also  Buach- 
baum  T.  Heriot  (1909)  5  Ga.  App. 
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521,  63  S.  E.  645;  Sebree  v.  Thomp- 
son (1907)  126  Ky.  223,  11  LJIJL. 
(N.S.)  723,  103  S.  W.  374,  16  Ann. 
Cas.  770."  But  in  at  least  two  juris- 
dictions the  rule  is  otherwise  in 
this  respect,  and  an  allegation  in  a 
pleading  is  not  privileged  unless 
founded  on  probable  cause.  The  priv- 
ilege in  these  jurisdictions  does  not 
extend  to  matters  known  to  be  false. 
Lescale  v.  Joseph  Schwartz  Co.  (1905) 
116  La.  302,  40  So.  708,  s.  c.  on  subse- 
quent appeal  in  (1907)  118  La.  718, 
43  So.  385;  Lebovitch  v.  Joseph  Levy 
&  Bros.  Co.  (1911)  128  La.  518.  64  So. 
978;  Charlebois  v.  Bourassa  (1889) 
Montreal  L.  R.  6  C.  S.  (Quebec)  365; 
Martin  v.  Madore  (1912)  18  Rev.  de 
Jut.  (Quebec)  481,  3  D.  L.  R.  441.  See 
also  Gardemal  v.  McWilliams  (1891) 
43  La.  Ann.  454,  26  Am.  St.  Rep.  195. 
9  So.  106;  Metzler  v.  Romine  (1890) 
9  Pa.  Co.  Ct  171,  20  Phila.  247;  Ruchs 
v.  Backer  (1871)  6  Heisk.  (Tenn.)  396, 
19  Am.  Rep.  698. 

The  rule  that  relevant  matter  con- 
tained in  a  pleading  is  privileged  is 
generally  held  to  apply,  though  a 
stranger  to  the  action  seeks  a  recov- 
ery. Jones  v.  Brownlee  (1901)  161 
Mo.  269,  63  LR.A.  446,  61  S.  W..795, 
wherein  the  court  said:  "Holding,  as 
we  do,  that  the  same  policy  should 
govern  when  reference  is  made  to  a 
third  parly  in  a  relevant  and  pertinent 
pleading  as  to  the  parties  themselves, 
we  see  no  reason  why  we  should  not 
hold  that  the  communication  which  is 
made  the  basis  of  this  suit  is  absolute- 
ly privileged."  See  to  the  same  effect, 
Potter  V.  Troy  (1909)  175  Fed.  128; 
Link  V.  Moore  (1895)  84  Hun,  118.  32 
N.  Y.  Supp.  461, 1 N.  Y.  Anno.  Cas.  830; 
Crockett  v.  McLanahan  (1903)  109 
Tenn.  517,  61  L.R.A.  914,  72  S.  W.  950; 
Miller  v.  Gunt  (1912)  71  Wash.  139, 
127  Pac.  845.  Compare  Ruohs  v.  Back- 
er (1871)  6  Heisk.  (Tenn.)  395, 19  Am. 
Rep.  598. 

The  relevancy  to  the  subject-matter 
of  the  controversy  of  the  matter  al- 
leged to  be  libelous  is  a  question  of 
law  for  the  court,  and  is  never  a  ques- 
tion of  fact  for  the  jury.  Harlow  v. 
Carroll  (1895)  6  App.  D.  C.  140;  Jones 
V.  Brownlee  (1901)  161  Mo.  258,  53 
L.R.A.  446,  61  S.  W.  795;  Crockett  v. 


McLanahan  <1902)  109  Tenn.  517,  61 
L.R.A.  914,  72  S.  W.  960. 
As  to  tiie  degree  of  relevancy  or 

pertinency  necessary  to  bring  the  al- 
leged defamatory  matter  within  the 
privilege,  the  courts  favor  a  libera 
rule.  Thus,  the  matter  to  which  the 
privilege  does  not  extend  must  be  so 
palpably  wanting  in  relation  to  the 
subject^natter  of  the  contooversy  that 
no  reasonable  man  can  doubt  its  ir- 
relevancy and  impropriety.  Harlow  v. 
Carroll  (1896)  6  App.  (D.  C)  189. 
"Much  latitude  must  be  allowed  to  the 
judgment  and  discretion  of  those  who 
maintain  a  cause  in  court.  Much  al- 
lowance should  be  made  for  the  eaiv 
nest  though  mistaken  zeal  of  a  litigant 
who  seeks  to  redress  his  wrongs,  and 
for  the  ardent  and  excited  feelings  of 
the  fearless,  conscientious  lawyer,  who 
must  necessarily  make  his  clienfs 
cause  his  own."  Myers  v.  Hodges 
(1907)  53  Fla.  197,  44  So.  362. 

In  order  that  matter  alleged  in  a 
pleading  may  be  privileged,  it  need 
not  be  in  every  case  material  to  the 
issues  presented  by  the  pleadings.  It 
must,  however,  be  legitimately  related 
thereto,  or  so  pertinent  to  the  subject 
of  the  controversy  that  it  may  become 
the  subject  of  inquiry  in  the  course  of 
the  trial.  Union  Mut.  L.  Ins.  Co.  t. 
Thomas  (1897)  28  G.  C.  A.  96,  48  U.  S. 
App.  676,  83  Fed.  803. 

II.  IlluatratUms, 

a.  Matter  held  relevant. 
On  a  petition  for  the  removal  of  a 
trustee,  receiver,  guardian,  or  other 
fiduciary,  any  allegation  in  the  peti- 
tion of  misconduct  tending  to  warrant 
an  order  of  removal  is  deemed  to  be 
relevant,  and  la  accordingly  privileged. 
Strauss  v.  Meyer  (1868)  48  lU.  385; 
Wilkins  v.  Hyde  (1895)  142  Ind.  260, 
41  N.  E.  536;  Bartlett  v.  Chriathilf 
(1888)  69  Md.  219,  14  Atl.  618;  Beggs 
V.  McCrea  (1901)  62  App.  Div.  39,  70 
N.  Y.  Supp.  864;  RuohEf  Backer 
(1871)  6  Heisk.  (Tenn.)  S96,  19  Am. 
Rep.  598. 

Where  a  proceeding  is  heard  on  affi- 
davits, allegations  impeachins  the 
reputation  of  an  affiant  whose  testi- 
mony is  adduced  by  the  opposing  par- 
ty are  relevant,  and  cannot  b«  made 


Digitized  by  Google 


ANNO.— UBEL— PEIVILEGEr-PLEADING— KELEVANCY.  751 


the  basis  of  an  action  for  libel.  Con- 
ley  V.  Key  (1896)  98  Ga.  115.  25  S.  E. 
914.  The  Bame  ia  true  as  to  allega- 
tioDS  asserting:  that  his  statements 
an  antrae  and  perjured.  Hart  v. 
Baxter  (1881)  47  BUefa.  198.  10  N.  W. 
198 

So,  in  Perry  v.  Perry  (1910)  153  N. 
C  266,  SI  L.R.A.(N.S.)  880.  69  S.  E.  . 
130.  wherein  it  appeared  that  an  affi- 
davit of  an  executor,  in  opposition  to 
a  motion  to  tax  him  with  costs,  con- 
tained a  chariro  that  the  testimony  on 
which  the  motion  waa  baaed  was 
fraudulent,  the  court  held  that  the 
charge  was  relevant  to  the  issue,  and 
was  consequently  privileged. 

In  Keeley  v.  Great  Northern  R.  Co. 
(1914)  166  Wis.  181.  L.R.A.1915C.  986. 
145  N.  W.  664.  wherein  matter  in  an 
affidavit  alleged  illicit  relations  be- 
tween the  plaintiff  and  a  witness  who 
had  testified  as  a  disinterested  person, 
the  court  held  that,  since  the  matter 
was  pertinent  to  the  issue,  It  was  priv- 
ileged. 

Allegations  of  adultery  in  a  bill  for 
divorce  are  relevant  to  the  subject- 
matter  of  the  action,  and  accordingly 
cannot  be  nude  the  basis  of  an  action 
for  by  the  third  person  with 

whom  the  adultery  is  alleged  to  have 
been  committed.  Jones  v.  Brownlee 
(1901)  161  Ho.  258.  53  L.R.A.  445.  €1 
S.  W.  795;  Link  v.  Moore  (1895)  84 
Hun,  118.  32  N.  Y.  Supp.  461,  1  N.  Y. 
Anno.  Gas.  330;  Miller  v.  Gust  (1912) 
71  WaalL  189.  127  Pac.  846.. 

The  rule  whereby  a  privilege  at- 
taches to  pertinent  allegations  in  a 
pleading^  has  been  applied  in  several 
instances  in  proceedings  for  an  ac- 
counting-. Thus  in  an  action  by  a  mi- 
nority stockholder  for  an  accounting 
allegations  of  misappropriation  of  cor- 
porate assets  by  the  directors  are 
privileged.  Gosewisch  v.  Doran  (1911) 
161  Cal-  511,  119  Pac.  656,  Ann.  Cas. 
1913D,  442.    So,  in  Kemper  v.  Fort 
(1907)    219  Pa.  86,  13  L.R.A.(N.S.) 
820,  123  Am.  St  Rep.  633,  67  Atl.  091. 
12  Ann.  Cas.  1022,  it  appeared  that, 
in  answer  to  a  petition  to  compel  an 
executor  to  account,  he  alleged  that 
the  petitioner  was  illegitimate  and  not 
entitled  to  take  under  the  will.  It  was 
held  thmtp  aince  the  matter  waa  rele^ 


vant  to  the  issue,  it  was  therefore 
privileged,  the  court  saying  that  all 
doubt  should  be  resolved  in  favor  of 
relevancy.  In  Gallagher  v.  Surpless 
(1917)  163  N.  Y.  Supp.  551.  the  court 
said:  "So  the  only  question  here  is 
whether  the  matter  complained  of  was 
material  and  pertinent  to  the  account- 
ing proceeding.  The  defendant  Gal- 
lagher was  objecting  to  the  account- 
ing of  an  administratrix.  In  doing  so 
it  was  necessary  for  him  to  point  out 
the  respects  in  which  the  account  was 
incorrect.  In  the  ninth  objection  he 
had  pointed  out  that  the  accounting 
party  had  failed  to  charge  herself 
with  the  value  of  a  pawn  ticket  alleged 
to  have  been  turned  over  to  the  plain- 
tiff. The  tenth  objection  contains  a 
similar  assertion  to  the  effect  that  the 
administratrix  had  failed  te  charge 
herself  with  the  further  indebtedness 
of  $2,000  alleged  to  be  due  from  the 
plaintiff  to  the  estate  of  the  decedent.' 
In  that  connection  the  statement  was 
made  that  this  sum  was  taken  by  the 
plaintiff  from  the  clothes  of  the  dece- 
dent It  is  certain  that  this  statement 
was  pertinent.  It  was  also  material. 
.  .  .  It  follows  that  the  complaint 
.  .  .  shows  on  its  face  that  the  ut- 
terance complained  of  was  absolutely 
privileged."  In  Ash  v.  Zwietusch 
(1896)  159  Ul.  455,  42  N.  E.  854. 
wherein  an  answer  filed  in  oppositioq 
to  a  proceeding  for  an  accounting  con* 
tained  a  charge  of  embozzlement,  it 
was  held  that  since  the  matter  was  not 
wholly  irrelevant  and  impertinent  it 
was  privileged. 

In  Hawk  v.  Evans  (1889)  76  Iowa, 
593,  14  Am.  St  Rep.  247,  41  N.  W.  368, 
a  petition  for  a  summary  order  requir^ 
ing  an  attorney  to  pay  over  money  col- 
lected by  him.  which  contained  "on^ 
the  essential  facts  entitling  the  plain- 
tiff to  the  relief  asked."  was  held  to  be 
privileged. 

In  Wilson  v.  Sullivan  (1888)  81  Ga. 
238.  7  S.  E.  274,  wherein  it  appeared 
that  charges  of  perjury  and  bribery  in 
procuring  a  judgment  were  contained 
in  a  bill  in  equity  to  enjoin  a  sale 
thereunder,  the  court  held  that  the  al- 
legations, being  relevant  to  the  issue, 
were  privileged.  So.  in  Gardemal  v. 
UcWilliams  (1891)  48  JLa.  Ann.  454, 
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26  Am.  St.  Rep.  195.  9  So.  106,  allega- 
tions of  official  misconduct  by  a  sheriff 
In  making  a  tax  sale  were  held  to  be 
oertinent,  in  an  action  to  set  aside  the 
Mle. 

It  appeared  in  Hammer  v.  Forde 
(1914)  126  Minn.  146.  146  N.  W.  810. 
that  in  seeking  to  recover  damages  for 
a  private  nuisance  it  was  alleged  that 
a  lease  had  been  made  maliciously  and 
for  the  purpose  of  injuring  private 
ijroperty.  The  court  held  that  since 
the  averment  was  relevant  matter  it 
was  privileged. 

In  the  reported  case  (Siuon  v.  Lok-< 
DON  Guarantee  &  Acci.  Go.  ante. 
743).  wherein  it  appears  that,  in  an 
iction  under  the  Employers'  liability 
Act,  it  was  alleged  that  the  plaintiff, 
previous  to  the  injury,  was  a  healthy 
and  able-bodied  man,  and  matter  con- 
tained in  the  defendant's  brief  attrib- 
uted l^e  real  cause  to  venereal  disease, 
the  court  holds  that  the  matter  was 
relevant  to  the  iasne  and  was  privi- 
leged. 

Where  In  an  action  to  recover  for 
services  rendered,  matter  in  an  an- 
swering pleading  charged  the  plaintiff 
with  conversion  of  the  property  of  the 
defendant,  the  court  held  that  since 
the  matter  was  relevant  to  the  issue 
the  rule  of  privilege  absolved  the 
pleader  from  liability  for  libel.  Car- 
penter V.  Grimes  Pass  Placer  Min.  Go. 
(1911)  19  Idaho,  884,  114  Pac.  42.  So. 
in  Garr  v.  Selden  (1869)  4  N.  T.  91, 
wherein  an  attorney,  seeking  to  recov- 
er for  services  rendered,  was  charged 
with  "improperly  disclosing  confiden- 
tial communications,"  the  court  held 
that  since  the  matter  was  relevant  to 
the  issue  it  was  privileged. 

In  Crockett  v.  McLanahan  (1903) 
109  Tenn.  517,  61  L.R.A.  914,  72  S.  W. 
960,  wherein  an  alleged  libel  consisted 
of  a  charge  of  illegal  voting,  made  in 
a  bill  seeking  to  prevent  the  issuance 
of  bonds,  the  court  held  that,  although 
it  related  to  a  stranger,  the  charge 
was  relevant  to  the  issue  and  was 
privileged. 

The  averment  sued  on  in  Abbott  t. 
National  Bank  (1899)  20  Wash.  662, 
66  Fac.  876,  was  of  reckless  specula- 
tion by  the  officers  of  a  bank,  the  pro- 
eeeding  seeking  to  establish  that 


funds  had  been  loaned  negligently.  It 
was  held  that  the  statement,  being 
relevant  to  the  issue,  was  of  a  privi- 
leged character.  So,  in  Johnson  v. 
Brown  (1878)  IS  W.  Va.  71.  averments 
of  fraud,  mismanagement,  and  embez- 
zlement in  a  bill  for  an  accounting 
against  the  general  manager  of  a  cor- 
poration were  held  to  be  privileged. 
Similarly  in  Lescale  v.  Joseph 
Schwartz  Co.  (1907)  118  La.  718,  4S 
So.  885,  wherein  petitions  filed  oppos- 
ing the  liquidation  of  the  affairs  of  a 
company  contained  charges  of  fraud, 
the  court  held  that  the  matter,  being 
relevant  and  material  to  the  issue,  was 
privileged.  See  to  the  same  effect, 
Monroe  v.  Davis  (1904)  118  Ky.  806. 
82  S.  W.  450;  see  also  Lebovitch  v. 
Joseph  Levy  &  Bros.  Co.  (1911)  128 
La.  518,  54  So.  978. 

In  Chapmbn  v.  Dick  (1921)  197  App. 
Div.  661,  188  N.  T.  Supp.  861,  the 
allegations  of  a  defense  and  counter- 
claim, which  in  effect  charged  plain- 
tiff with  larceny  of  funds  of  the 
corporation,  and  the  purchase  there- 
with, in  his  own  name,  of  its  bonds, 
interposed  in  a  suit  for  specific  pei^ 
formance  of  defendant's  agreement  to 
return  to  plaintiff  certain  eorporats 
stock  upon  the  payment  of  an  indebt- 
edness,— ^were  held  sufficiently  rele- 
vant to  render  them  privileged,  it 
appearing  that,  in  the  suit  for  specific 
performance,  the  plaintiff  (who  was 
also  the  plaintiff  in  the  subsequent  ac- 
tion for  libel),  in  order  to  show  the 
necessity  for  specific  pwformanee^  al- 
leged that  the  stock  was  necessary  to 
his  continued  control  of  the  corpora- 
tion, and  that  Its  future  would  be 
jeopardized  if  he  lost  control,  there 
being  also  certain  allegations  as  to  the 
amount  of  bonds  owned  by  him.  It 
was  so  held,  notwithstanding  an  order 
in  the  suit  for  specific  performance, 
sustaining  a  demurrer  to  the  defense 
and  counterclaim,  which  recited  that 
the  demurrer  was  confessed.  The 
court  observed  that  the  question  at 
absolute  privilege  of  the  matter  com- 
plained of  was  not  to  be  tested  as  a 
mere  matter  of  pleading;  if  it  could 
pessibly  be  pertinent  or  material,  the 
privilege  is  absolute;  tiuft  the  rule  as 
to  absolute  privilege  is  a  broad  and 
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libenl  one,  deaigmed  for  the  protection 
of  counsel,  parties,  and  witnesses  in  a 
judicial  action  or  proceeding'. 

In  Rosenberg  v.  Dworetsky  (1910) 
139  App.  DiT.  617, 124  N.  Y.  Supp.  191, 
whOTefn  statements  in  a  petition  in 
bankruptcy  alleged  fraudulent  con- 
eealment  of  |»raperty,  the  court  said; 
This  allegation  was  certainly  perti- 
nent and  material  to  the  claim  that  the 
banlcrupt  had  removed  and  concealed 
the  goods.  The  alleged  libel  com- 
plained of,  therefore,  is  a  statement 
in  a  pleading  or  petition  filed  in  a 
court  in  pending  judicial  proceedings, 
pertinent  and  relevant  to  the  issue 
there  presented.  As  such  it  was  ab- 
Mluteljr  privileged." 

In  Lanning  v.  Christy  (1876)  30 
Ohio  St  116,  27  Am.  Rep.  431,  the  al- 
leged libel  was  contained  in  the  an- 
swer to  a  suit  on  certain  notes.  The 
notes  were  given  in  compromise  of  a 
bastardy  proceeding,  and  the  answer 
alleged  that  they  were  procured  by  the 
baud  of  the  plai&tlff  In  falsely  swear- 
ing that  the  defendant  was  the  father 
of  her  child.  It  was  held  that  the  al- 
legation was  pertinent  and  privileged. 

In  Dunn  v.  Southern  Ins.  Co.  (1906) 
116  La.  431,  40  So.  786,  statements  by 
an  insurance  company,  accusing  plain- 
tiff of  false  swearing  in  seeking  to  col- 
lect on  a  fire  insurance  policy,  were 
held  to  be  privileged  on  account  of 
their  relevancy  to  the  issue.    So.  In 
Hc(7ehee  v.  Insurance  Co.  of  N.  A. 
(1902)  60  0.  C.  A.  661,  112  Fed.  853, 
allegations  in  an  answer  in  an  action 
to  recover  on  an  insurance  policy,  ac- 
cusing the  plaintiff  of  intentionally 
burning  tho  insured  property,  were 
held  to  be  privileged,  since  tiiey  were 
material  and  relevant  to  the  issue. 
See  to  the  same  effect,  Gaines  v.  ^tna 
Ins.  Go.  (1898)  104  Ky.  696,  47  S.  W. 
8S4. 

In  Hanney  v.  Millar  (1920)  142  Ark. 
600,  219  S.  W.  1032,  it  appeared  that 
in  an  action  to  cancel  a  lease  for 
breach  of  a  condition  therein,  an  aver- 
ment of  arson  by  the  plaintiff  was  made 
by  the  defendant  as  an  excuse  for  the 
breach.  Holding  tiiat  the  statement 
was  not  actionable,  the  court  said: 
"Tbere  are  two  classes  of  privileged 
communications  recognised  in  the  law 
16  A-UEC— 48. 


governing  the  publication  of  alleged 
libelous  matter.  One  of  these  classes 
constitutes  an  absolute  privilege,  and 
the  other  a  qualified  privilege,  and, 
according  to  the  great  weight  of  au- 
thority, pertinent  and  relevant  state- 
ments in  pleadings  in  judicial  proceed- 
ings are  held  to  be  within  the  first 
class  mentioned,  and  are  absolutely 
privileged.  .  .  .  The  test  as  to  ab- 
solute privilege  is  relevancy  and  per- 
tinency to  the  issue  involved,  regard- 
less of  the  truth  of  the  statements  or 
of  the  existence  of  actual  malice." 

Allegations  in  the  answer  in  an  ac- 
tion by  an  attorney  for  services,  that 
the  loss  of  a  suit  was  due  to  his  lack 
of  knowledge  and  sluU,  were  held,  in 
McGormick  v.  Ford  Hfg.  Go.  (1921) 
—  Mo.  — ,  232  S.  W.  1010,  to  be  rele- 
vant, and  therefore  the  subject  of  an 
absolute  privilege. 

h.  Matter  held  Irretevanf. 

It  was  shown  in  McLaughlin  v.  Cow- 
ley (1879)  127  Mass.  316,  that,  in  an 
action  to  recover  damages  for  procur- 
ing the  plaintiff  to  employ. an  untrust- 
worthy agent,  the  plaintiff  alleged  that 
the  agent,  prior  to  his  employment, 
had  been  guilty  of  adultery  and  mur- 
der. It  was  held  that  the  averment 
was  irrelevant  and  actionable. 

So,  where  a  petition  in  a  bankruptcy 
proceeding  contained  the  statement 
that  the  plaintiff  was  a  ''fugitive  from 
justice."  the  court  held  that  the  mat- 
ter, not  being  relevant  to  the  issue, 
was  not  within  the  rule  of  privilege. 
Lesser  v.  International  Trust  Co. 
(1916)  175  App,  Div.  12,  161  N.  Y. 
Supp.  624. 

In  Union  Mut.  L.  Ins.  Co.  v.  Thomas 
(1897)  28  C.  C.  A.  96,  48  U.  S.  App. 
676.  83  Fed.  803,  it  appeared  that  an 
insurance  company,  in  its  answer  to 
an  action  brought  against  it  by  the 
beneficiary  nnder  a  policy,  denied  the 
death  of  the  insured,  and  alleged  as 
an  afflrmatlve  defense  that  the  bene- 
ficiary and  her  attorneys  had  entered 
into  an  agreement  and  conspiracy  to 
defraud  the  company,  that  they  had  no 
knowledge  or  information  of  the  death 
of  the  insured,  and  that  they  had  al- 
leged that  the  insured  was  dead  for 
the  sole  purpose  of  carrying  out  the 
conspiracy.  The  libel  suit  was  insti- 
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tuted  by  one  of  the  attornesrs  agftinst 
whom  these  charges  had  been  made. 
The  court  in  holding  that  the  matter 
alleged  by  the  company  in  its  answer 
was  not  privileged  said:  "The  issue 
in  the  action  was  whether  or  no  the 
insurance  company  was  liable  upon 
the  policy.  Its  defense  was  that  the 
Insured  was  still  living.  Instead  ot 
relying  upon  that  defense,  it  attempt- 
ed  to  asperse  the  character  of  the  at- 
torneys who  were  conducting  the  suit, 
by  charging  them  with  libelous  matter, 
which,  if  true,  added  in  no  way  to  the 
force  of  its  allegation  that  the  event 
upon  which  alone  its  liability  was  to 
attach  had  not  occurred,  to  wit,  the 
death  of  the  insured.  The  matter  so 
alleged  was  not  pertinent  to  the  issues 
in  the  case,  and  upon  motion  it  was 
struck  out  of  the  answer  by  the  court." 

In  Hyde  v.  McCabe  (1890)  100  Mo. 
412,  13  S.  W.  875,  it  was  held  that 
where  a  motion  was  heard  on  affida- 
vits, a  statement  in  an  a£Qdavit  oppos- 
ing the  motion,  that  the  affidavit  sup- 
porting it  was  "a  corrupt  voluntary 
and  wilful  case  of  false  swearing," 
was  irrelevant,  and  not  privileged. 

It  has  been  held  that  statements  in 
an  application  to  perpetuate  testi- 
mony, accusing  an  attorney  of  fraud 
and  false  swearing  in  respect  to  the 
claim  which  the  testimony  was  de- 
signed to  rebut,  not  being  relevant  to 
the  issue,  did  not  come  within  the  rule 
of  priviljege.  King  v.  McKissick  (1903) 
126  Fed.  215. 

In  Barnett  v.  Loud  (1917)  226  Mass. 
447,  115  N.  E.  767,  it  appeared  that  an 
attorney,  who  was  the  plaintiff  in  an 
action  to  collect  office  rent,  was  ac- 
cused in  the  answer  of  gambling  dur- 
ing office  hours,  and  allowing  a  woman 
of  bad  reputation  to  frequent  his  of- 
fice, whereby  the  defendant  suffered 
damage  in  the  use  of  the  office  for  the 
rent  of  which  he  was  sued.  The  court 
held  that  the  matter,  not  being  rele- 
vant to  the  issue,  did  not  come  within 
the  rule  of  privilege. 

So,  in  Sherwood  v.  Powell  (1895)  61 
Minn.  479,  29  L.R.A.  153,  52  Am.  St. 
Rep.  614,  63  N.  W.  1103,  a  partner 
seeking  to  recover  funds  due  after  the 
dissolution  of  the  firm  was  charged  by 


his  late  copartner  with  using  the  office 
of  the  firm  as  a  place  of  assignatioQ. 
The  court  held  that,  since  the  accuss- 
tion  was  not  relevant  to  the  issue,  it 
was  not  privileged. 

In  Harlow  v.  Carroll  (1895)  6  App. 
D.  C  128,  it  appeared  that  the  libelous 
matter  complained  of  was  Inserted  in 
the  answer  to  a  bill  in  equity  and  con- 
sisted in  the  following  words:  "Re- 
spondent was  informed  by  a  detective  . 
who  had  been  employed  to  look  up 
complainant's  antecedents  and  past 
career  that  she  was  a  procuress  and 
engaged  in  other  unlawful  practices, 
and  was  of  no  veracity  or  reputation." 
The  court  held  that  the  matter  was  not 
privileged,  and  that  both  the  counsel 
and  the  client  concerned  In  its  ntter^ 
ance  were  liable  at  ihe  suit  of  the  per- 
son injured  thereby. 

In  Moore  v.  Manufacturers'  Nat 
Bank  (1890)  123  N.  Y.  420,  11  L.R.A 
753.  25  N.  E.  1048,  it  appeared  that  a 
bank  had  brought  suit  against  its 
cashier  on  his  bond,  and  in  a  bill  of 
particulars  had  alleged  that  the  funds 
of  the  bank  had  been  misappropriated 
"by  collusion  with  the  teller."  The 
teller  was  not  a  party  to  the  bond  or 
to  the  suit,  and  there  was  no  issue 
that  called  for  an  investigation  of  his 
conduct.  The  court  held  that  the  ref- 
erence to  the  teller  was  not  privileged, 
but  was  prima  facie  libelous. 

In  Potter  v.  Troy  (1909)  175  Fed. 
128,  a  statement  in  an  answer  to  the 
effect  that  the  complainant  in  a  fore- 
closure suit  was  only  the  agent  and 
representative  of  certain  manipulators 
in  New  York  city,  who  by  the  methods 
adopted  and  by  unreliable  and  untrue 
advance  expert  estimates  had  planned 
to  bring  about  the  conditions  then  ex- 
.isting,  in  an  effort  unlawfully  to  take 
aw^  from  certain  stockholders  of  the 
respondent  corporation  their  interest 
in  the  property,  was  held  to  be  libelous 
per  se  as  respected  the  alleged  manip- 
ulators, who  were  not  parties  to  the 
foreclosure  action,  the  court  holding 
that  as  the  statement  was  entirely  ir^ 
relevant  to  the  issues  in  the  action  it 
was  not  privileged  although  set  forth 
in  a  pleading.  C.  B.  D. 
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V. 

LUTHER  H.  WILLIAMS  et  al..  Respts. 

MUatmH  Supreme  Court  (DHi.  No.  2)^July  0,  1010, 
(279  Ho.  216,  214  &.  W.  202.) 

Evidence  —  of  provocation. 

1.  Where  punitive  damages  are  asked  in  an  action  for  assault  and  bat- 
tery, evidence  is  admissible  to  show  circumstances  of  provocation. 

[Ste  note  on  this  queition  beginning  on  j>age  771.] 


—  circumstances  of  assault. 

3.  Evidence  of  the  circumstances 
ander  which  the  assault  was  coot- 
mitted  is  admissible  in  an  action  for 
damages  for  assault  and  battery. 
— abuHve  lansuafe  as  raiti^atioii  of 

aasaalt 

3.  Evidence  of  violent  abuse  of 
witnesses  by  an  attorney  is  admissible 
in  sn  action  by  him  for  punitive 
damages  for  an  assault  committed  by 
the  witnesses  upon  him  immediately 
after  the  court  adjourned. 

[See  2  R.  C.  L.  687-689.} 
IMal  —  questim  for  jury  —  malice  in 
assault  ' 

4.  The  jury  must  determine  whether 
or  not  witnesses,  who»  after  being 
violently  abused  by  counsel  in  his 
address  to  the  jury,  assault  him  im- 
mediately after  adjournment  of  court, 
were  actuated  by  malice  so  as  to  be 
subject  to  punitive  damages. 
Assault — malice  —  what  is. 

5.  A  definition  of  malice  in  an 
action  for  assault  and  battery  as  not 
meaning  mere  spit^  ill  will,  or  hatred. 


but  that  state  of  disposition  which 
shows  a  heart  regardless  of  social 
duty  and  fatally  bent  on  mischief,  is 
not  erroneous. 

[See  18  R.  G.  L.  2.] 
Appeal  —  instmctlwi  —  nonprejudi- 
cial error. 

6.  One  getting  the  benefit  of  a 
definition  of  malice  in  his  own  instruc- 
tion cannot  complain  that  it  was  left 

out  of  that  of  his  opponent. 
Damages  —  assault  —  denial  — inter- 
ference with  verdict. 

7.  A  verdict  denying  even  actual 
damages  in  an  action  for  assault  and 
battery  will  not  be  set  aside  as  in- 
adequate, where  there  is  evidence  in- 
dicating that  the  injury  inflicted  was 
very  slight. 

Appeal  —  inadequacy   of   verdict  — 
raising  question. 

8.  Overruling  a  motion  for  new 
trial  because  the  verdict  was  against 
the  evidence  and  against  the  law  does 
not  bring  up  for  review  the  question 
whether  or  not  the  verdict  was  in- 
adequate. 


Appeal  by  plaintiff  from  a  judgment  of  the  Circuit  Court  of  the  City 
of  St.  Louis  (Anderson,  J.)  in  favor  of  defendants  in  an  action  brought 
to  recover  damages  for  an  alleged  assault  and  battery.  Affirmed. 

The  facts  are  stated  in  the  Commissioner's  opinion. 


Messrs.  Lee'  Meriwether  and  S.  P. 
Bond  for  appellant 

Messrs.  Fauntleroy,  CuHen,  &  Hay 
and      H.  Boyer,  for  respondents : 

The  plaintiff,  having  elected  to 
proceed  against  defendants  upon  the 
charge  of  conspiracy  and  assault  as 
file  result  thereof,  must  recover  upon 
that  theory  or  not  at  all,  and  hence 
must  recover  against  all  defendants  or 
none. 

Aronson  v.  Ricker,  185  Mo,  App.  528, 
172  S.  W.  641;  Rice  v.  McAdams,  149 
N.  C.  29,  62  S.  E.  774;  Laverty  v. 


Vanarsdale,  65  Pa.  507 ;  Hines  v. 
Whitehead,  124  Iowa,  262,  99  N.  W. 
1064;  Schafer  v.  Ostmann,  148  Mo. 
App.  648,  129  S.  W.  63. 

The  question  of  whether  or  not 
plaintiff  had  sustained  any  actual 
damage  was  also,  by  plaintiff's  own 
instructions,  left  to  the  jury,  and, 
having  found  against  plaintiff  on  each 
hypothesis,  plaintiff  cannot  now  be 
heard  to  complain. 

Berkson  v.  Kansas  City  Cable  R.  Co. 
144  Mo.  229,  45  S.  W.  1119;  Ellis  v. 
Harrison,  104  Mo.  270,  16  S.  W.  198. 
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Plaintiff  l8  boand  by  the  theory 
adopted  by  him  in  the  trial  court 

Henry  County  v.  Citizens'  Bank,  208 
Mo.  226,  14  L.R.A.(N.S.)  1052,  106 
S.  W.  622;  Bray  v.  Seligman,  75  Mo. 
31;  Wilson  v.  St.  Louis,  I.  M.  &  S.  R. 
Co.  87  Mo.  431 ;  Sumner  v.  Rogers,  90 
Mo.  824,  2  S.  W.  476;  Traber  v.  Hicks, 
131  Mo.  180,  32  S.  W.  1145;  Carson  t. 
Cummings,  69  Mo.  326;  Matouaek  v. 
Bohemian  R.  C.  F.  C.  U.  192  Mo.  597, 
91  S.  W.  538;  Carey  v.  Metropolitan 
Street  R.  Co.  125  Mo.  App.  188,  101 
S.  W.  1123. 

The  instructions  given  on  behalf  of 
plaintiff  did  not  correctly  deHne  the 
relation  of  joint  tort-feasors,  but  left 
the  matter  of  joint  liability  to  mere 
guess  or  conjecture  of  the  jury,  and 
were  improper. 

Thomas  v.  Werremeyer,  34  Mo.  App. 
667;  Schafer  v.  Ostmann,  148  Mo.  App. 
648,  129  S.  W.  63. 

Evidence  as  to  what  occurred  in  the 
court  room  during  the  argument  by 
plaintiff  was  clearly  competent  in 
mitigation  of  punitive  damages. 

Cook  V.  Neely,  143  Mo.  App.  632, 128 
S.  W.  233;  Ward  v.  White,  86  Va.  212, 
19  Am.  St.  Rep.  883,  9  S.  E.  1023; 
Mitchell  V.  United  R.  Co.  125  Mo.  App. 
^13,  102  S.  W.  661;  Joice  v.  Branson, 
73  Mo.  28;  Nichols  v.  Winfrey,  79  Mo. 
552;  Michael  v.  Jones,  84  Mo.  581; 
Hinzeman  v.  .Texarkana  &  Ft.  S.  R. 
Co.  199  Mo,  66,  94  S.  W.  973. 

White,  C,  filed  the  following  opin- 
ion: 

Plaintiff  brought  this  suit  in  the 
circuit  court  of  the  city  of  St.  Louis, 
claiming  damages  for  assault  and 
battery.  The  petition  alleged  that 
on  the  26th  day  of  March,  1914,  in 
the  city  of  Farmington,  the  defend- 
ants unlawfully  assaulted,  beat,  and 
bruised  the  plaintiff,  injuring  him 
in  a  manner  described.  It  was  fur- 
ther alleged  that  the  assault  and 
battery  were  in  pursuance  of  a  con- 
spiracy. Judgment  was  prayed  for 
actual  damages  in  the  sum  of  $5,000 
and  punitive  damages  in  the  sum  of 
$10,000.  The  defendants  filed  a 
general  denial.  On  trial  of  the  case 
ttiere  was  a  verdict  and  judgment 
for  the  defendants,  from  which  the 
plaintiff  appealed. 

The  circumstances  out  of  which 
the  alleged  cause  of  action  arose  are 
as  follows:  On  March  26, 1914.  the 


plaintiff,  who  is  an  attorney,  was 
engaged  at  Farmington  represent- 
ing the  defendant  in  the  case  of  the 
State  V.  John  O'Brien.    Two  of 
these    defendants,    Marbuiy  and 
Luther  Williams,  were  witnesses 
for  the  state  in  that  trial.  De- 
fendant George  K.  Williams  was 
brother  of  Luther.  In  his  argument 
to  the  jury  on  behalf  of  his  client, 
which  took  place  in  the  evening,  the 
plaintiff  violently  abused  Williams 
and  Marbury  in  the  presence  of  a 
number  of  people,  characterizing 
them  as  liars  and  perjurers.  AH 
three  of  the  defendants  were  in  the 
courthoase  at  the  time,  sitting  hi 
different  parts  of  the  house.  After 
the  argument  was  over  and  the  case 
submitted  to  the  jury,  the  plaintiff 
and  his  associate  counsel  walked  out 
of  the  courUiouse  and  went  acriMss 
the  street  to  the  hotel.  As  they  ap- 
proached the  hotel  the  defendant 
Marbury  accosted  the  plaintiff  and 
demanded  that  he  apologize  for 
what  he  had  said  in  the  course  of  his 
speech.    It  appears  that  Marbury 
attempted  to  strike  Bond,  but  was 
held  by  a  friend  from  behind,  so 
that  his  purpose  in  that  respect  was 
frustrated.    About  that  time  de- 
fendant Luther  Williams  appeared 
and  struck  the  plaintiff,  knocking 
him  down.  Defendants  offered  some 
testimony  to  the  effect  that,  when 
Marbury  accosted  the  plaintiff,  he 
made  a  motion  as  if  to  draw  a  weap- 
on,   and    then    Luther  Williams 
struck.  There  is  also  some  evidence 
that  Mr.  Baas,  Mr.  Bond's  associate, 
made  a  like  demonstration  before 
Williams  struck. 

Each  of  the  defendants  testified 
that  he  was  aroused  to  extreme 
anger  by  the  language  of  the  plain- 
tiff, but  that  there  was  no  concert  of 
action  and  no  conversation  between 
l^em  after  the  plaintiff  made  his 
speech  until  the  encounter  took 
place.   The  case  was  submitted  to 
the  jury  on  instructions  offered  by 
the  plaintiff  to  the  effect,  if  they 
should  find  that  the  defendants  or 
either  of  them,  acting  alone  or  in 
poncert  with  the  same  purpose,  as- 
saulted and  beat  the  plaintiff  wifh- 
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should  find  for  the  plaintiff. 

I.  The  principal  error  complained 
of  was  the  admission  of  evidence 
offered  by  the  defendants  showing 
the  abusive  lan^age  used  by  the 
plaintiff  while  addressing  the  jury. 
This  was  testified  to  by  each  of  the 
defendants  and  other  witnesses. 
The  defendants  testified  that  tiiey 
were  very  much  outraged  by  the 
language  used,  and  that  the  excite- 
ment and  indignation  remained  vnth 
them  up  to  the  time  of  t^e  assault. 

In  an  action  for  damages  caused 
by  assault  and  battery  it  is  always 
cn4«Mc-  permissible  to  show 
«iMUistaM«a     the  circumstances 

•1  WMllt.  ^jjjjgj.  ^Jj.^.jj 

leged  assault  was  committed. 
Where  punitive  damages  are  asked, 
whether  malice  was  present  is  an 
issue,  and  it  is  permissible  to  show 
the  circumstances 
-f  .roToctio-.        provocation  in 

mitigation  of  such  damages,  though 
such  evidence  is  inadmissible  in  mi- 
tigation of  actual  damages.  Joice  v. 
Branson,  73  Mo.  28;  Gray  v.  Mc- 
Donald, 104  Mo.  303,  loc.  cit.  314, 16 
S.  W.  398.  In  order,  however,  that 
evidence  of  provocation,  such  as 
abusive  language,  may  be  intro- 
duced for  the  purpose  of  mitigation, 
the  provocation  must  have  occurred 
at  the  time  of  the  assault,  or  so  re- 
cently as  to  warrant  an  inference 
tiiat  the  defendant  was  still  labor- 
ing under  the  excitement  caused  by 
H. 

Appellant,  while  admitting  the 
principle  of  law  stated,  argues  that 
a  sufficient  time  had  elapsed  after 
the  provocation  and  before  the  as- 
sault to  show  that  the  attack  was 
made  in  cool  blood  and  with  malice. 
The  authorities  are  not  altogether 
in  agreement  as  to  what  would  be 
sufficient  time  for   the  passions 
aroused  by  such  a  provocation  to 
anbside,  so  that  it  would  be  pre- 
stuneid  the  assault  was  deliberate; 
that  is*  they  do  not  set  definite  lim- 
its for  a  period  designated  as  a 
"cooling  time."    State  v.  Wieners, 
66  Mo.  loc.  cit.  27.  In  general,  it  is 
said  that  the  length  of  time  neces- 
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excuse,  l^ey  sary  to  remove  the  excuse  of  pro- 
vocation depends  upon  the  circum- 
stances of  each  case.  As  said  by 
this  court  in  the  case  of  State  v. 
Grugin,  147  Mo.  loc.  cit.  51,  42 
L.R.A.  774,  71  Am.  St.  Rep.  553,  47 
S.  W.  1058:  "No  precise  time, 
therefore,  in  houra  or  minutes,  can 
be  laid  down  by  the  court,  as  a  rule 
of  law,  within  which  the  passions 
must  be  held  to  have  subsided  and 
reason  to  have  resumed  its  control, 
without  setting  at  defiance  the  laws 
of  man's  nature,  and  ignoring  the 
very  principle  on  which  provocation 
and  passion  are  allowed  to  be  shown 
at  all,  in  mitigation  of  the  offense." 

This  passage  is  quoted  by  the 
court  from  the  case  of  Maher  v. 
People,  10  Mich.  212,  81  Am.  Dec. 
781. 

The  appellant  cites  two  Missouri 
cases  in  support  of  its  position. 
Coxe  v.  Whitney,  9  Mo.  531,  where 
plaintiff,  editor  of  a  newspaper, 
published  an  article  reflecting  on  de- 
fendant's wife.  Two  days  later  de- 
fendant went  to  the  room  of  plain- 
tiff and  made  the  assault.  The 
court  held  that  evidence  of  the  prov- 
ocation  was  inadmissible  mitiga- 
tion of  damages.  The  court  said  (9 
Mo.  535) :  "The  evidence  of  provo- 
cation which  is  allowed  to  mitigate 
the  damages  must  be  so  recent  *as 
to  induce  a  fair  presumption  that 
the  violence  was  done  during  the 
continuance  of  the  feelings  and  the 
passion  excited  by  it.*  " 

The  court  then  makes  this  state- 
ment (9  Mo.  loc.  cit.  536)  :  "But 
*ira  furor  brevis  est :'  What  is  done 
twenty-four  or  forty-eight  hours 
after  the  provocation  received  is  not 
the  result  of  that  passion,  but  is  the 
deliberate  infliction  of  vengeance, 
for  an  injury,  real  or  supposed.'* 

The  other  case  is  Collins  v.  Todd, 
17  Mo.  537.  In  that  case  the  plain- 
tiff used  insulting  language  to  the 
defendant's  niece,  and  this  was  com- 
municated to  the  defendant  on  Sun- 
day. The  assault  occurred  on  the 
succeeding  Monday  or  Tuesday,  and 
the  court  held  evidence  of  the  provo- 
cation was  inadmissible,  because 
sufficient  time  had  elapsed  to  allow 
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the  presumption  that  the  person  had 
cooled.  No  other  case  is  cited  in 
this  state  by  appellant,  holding  that 
a  shorter  time  between  the  provoca- 
tion and  the  assault  was  sufficient 
to  exclude  the  evidence,  nor  do  cases 
in  general  from  other  states  gener- 
ally support  the  appellant's  position. 
In  the  case  of  Dupee  v.  Lentine,  147 
Mass.  580,  18  N.  E.  465,  the  provo- 
cation occurred  some  time  before 
the  assault,  but  the  defendant 
learned  of  it  just  ten  minutes  before 
the  assault,  and  the  evidence  was 
held  inadmissible,  but  that  case  is 
contrary  to  the  weight  of  authority. 
The  case  of  Thrall  v.  Knapp,  17 
Iowa,  468,  is  cited.  In  that  case  the 
provocation  occurred  a  week  before 
the  assault,  but  information  in  rela- 
tion to  it  was  conveyed  to  the  de- 
fendant three  hours  before,  and  the 
evidence  of  provocation  was  held 
improperly  admitted.  It  appears  in 
that  case  that  the  court  gave  atten- 
tion to  the  time  at  which  the  provo- 
cation occurred  rather  than  the  time 
at  which  the  information  reached 
the  defendant.  It  was  said  that 
"no  circumstance  of  provocation  on 
the  week  before,  or  the  day  before, 
the  assault,  or  at  any  time  other 
than  the  identical  day  [of]  the  as- 
sault, .  .  .  could  be  offered  in 
evidence." 

In  the  case  of  Prentiss  v.  Shaw, 
56  Me.  427,  96  Am.  Dec.  475,  the 
provocation  was  two  hours  before 
the  assault,  and  the  evidence  was 
held  inadmissible. 

The  case  of  Ward  v.  White,  86 
Va.  212,  19  Am.  St  Rep.  883,  9  S. 
E.  1021,  is  where  an  abusive  article 
appeared  in  a  newspaper  concern- 
ing the  defendant,  and  the  next  day 
the  defendant  committed  the  assault 
for  which  he  was  sued.  The  news- 
paper article  was  held  properly  ad- 
mitted. 

In  Biggs  V.  State,  29  Ga.  723,  76 
Am.  Dec.  630,  the  plaintiff  offered 
an  indignity  to  the  defendant's  wife 
one  evening,  and  on  the  following 
morning  the  assault  occurred.  Evi- 
dence of  the  affront  was  held  admis- 
sible. 

In  the  case  of  Dolan  v.  Fagan,  63 


Barb.  73,  the  plaintiff  insulted  the 
defendant  with  opprobrious  Ian* 
guage  on  a  number  of  occasioiis  be- 
fore the  assault  'took  place.  The 
trial  court  ruled  that  the  defendant 
could  show  anything  that  took  place 
on  the  day  of  the  assault,  or  the  day 
before,  but  not  what  took  place  sev- 
eral days  before.  The  case  was  re- 
versed on  the  ground  that  the  rul- 
ing excluding  what  took  place  sev- 
eral days  before  was  erroneous. 

In  Genung  v.  Baldwin,  77  App. 
Div.  584,  79  N.  Y.  Supp.  569,  it  was 
held  that,  where  the  defendant  on 
the  same  day  and  prior  to  the  as- 
sault read  some  article  in  defend- 
ant's newspaper  severely  criticizing 
him,  it  might  be  shown  in  evidence 
in  an  action  for  assault  and  battery. 
There  is  a  similar  ruling  in  Mar- 
riott V.  Williams,  152  Cal.  705>  126 
Am.  St.  Rep.  87, 9S  Pac.  875. 

In  the  case  of  Leachman  v.  Cohen, 
—  Tex.  Civ.  App.  — ,  91  S.  W.  809, 
a  livery-stable  keeper  hired  a  horse 
to  a  young  man,  and  while  the  hone 
was  out  word  came  to  him  that  the 
young  man  was  abusing  the  horse 
and  driving  recklessly.  When  the 
young  man  came  in — it  appears, 
several  hours  later — the  livery- 
stable  keeper  assaulted  him,  was 
sued  for  damages  afterwards,  and 
it  was  held  that  the  abuse  of  the 
horse  and  the  knowledge  brought  to 
the  defendant  were  admissible  in 
mitigation.  In  that  case  the  rule 
was  thus  stated:  "Immediate  prov- 
ocation .  .  .  [is]  such  as  hap- 
pens at  the  time  of  the  assault  or  so 
recently  before  it  as  to  induce  the 
presumption  that  the  violence  was 
committed  under  the  immediate  and 
continuing  influence  of  a  passion 
thus  wrongfully  excited."  I 

The  case  of  Cook  v.  Neely,  143  I 
Mo.  App.  632,  128  S.  W.  233,  is  | 
where  a  school-teacher  violentiy  | 
whipped  the  son  of  the  plaintiff  at  \ 
the  afternoon  recess.  That  evening, 
about  nightfall,  the  defendant  met 
the  plaintiff  and  assaulted  him.  Hie 
suit  was  for  damages  caused  by  that 
assault.  The  Kansas  City  court  of 
appeals  held  that  the  evidence  ti 
the  provocation  by  whipping  the 
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plaintiff'a  son  was  properly  admis- 
sible in  mitigation  of  exemplary 
damages.  In  that  case  the  provoca- 
tion occurred  several  hours  before 
the  assault,  and  the  boy  who  was 
whipped  conveyed  the  information 
to  hia  father  as  soon  as  he  went 
home  after  the  dismissal  of  school. 
Two  or  three  hours  must  have 
elapsed  between  the  time  tiie  de- 
fendant was  first  excited  by  the  in- 
formation and  the  time  the  assault 
took  place. 

The  same  question  arises  in  crim- 
inal prosecutions  for  murder  where 
the  evidence  of  provocation  is  of- 
fered to  reduce  the  grade  of  the  of- 
fense to  manslaughter.  "The  cool- 
ing time"  is  spoken  of  in  such  cases 
in  the  same  manner  as  it  is  used  in 
civil  cases  for  assault  and  battery. 
To  reduce  a  homicide  to  manslaugh- 
ter in  the  fourth  degree  under  the 
statute  (Rev.  Stat.  1909,  §  4467), 
the  killing  must  have  occurred  "m 
the  heat  of  passion."  A  leading 
case  is  State  v.  Grugin,  147  Mo.  39, 
42  L.R.A.  774,  71  Am.  St.  Rep.  553, 
47  S.  W.  1058,  quoted  above.  In 
that  case  the  defendant  was  charged 
with  murder.  The  man  killed  had 
committed  an  outrage  upon  his 
daughter  some  days  before.  The 
father  learned  of  the  outrage  at  9 
o'clock  in  the  morning;  he  hunted 
up  the  offender,  and  killed  him  at  3 
o'clock  in  the  afternoon.  The  evi- 
dence of  the  provocation  and  the  in- 
formation was  held  admissible.  It 
was  held  that  the  character  of  the 
provocation  and  its  tendency  to  con- 
tinue the  excited  state  of  mind  must 
always  be  considered  to  determine 
whether  the  "cooling  time"  has  been 
suflScient  In  that  case  the  provo- 
cation was  extraordinary,  it  has 
been  cited  in  later  cases  without 
criticism.  State  v.  Vest,  254  Mo. 
loc.  cit  465,  162  S.  W.  615. 

While  cases  showing  the  provoca- 
tion which  would  reduce  homicide  to 
manslaughter  are  cited,  it  is  appar- 
ent that  the  provocation  which 
would  mitigate  punitive  damages  in 
a  civil  action  would  not  always  be 
sufficient  to  reduce  homicide  to  man- 
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slaughter;  for  instance,  mere  words 

are  held  not  sufficient  provocation 
to  reduce  homicide  to  manslaughter, 
but  mere  words,  it  is  held,  may  r  "o- 
duce  a  state  of  mind  and  arouse  a 
passion  that  would  mitigate  dam- 
ages caused  by  consequent  assault 

Appellant  asserts  that  his  violent 
language  offered  in  evidence  oc- 
curred an  hour  and  a  half  before  the 
assault.  The  evidence  fails  to  show 
the  exact  time.    Defendants  assert 
that  the  time  was  less.  At  any  rate, 
after  the  offensive  language  was 
used,  the  court  continued  in  session, 
and  another  address  to  the  jury  fol- 
lowed that  of  plaintiff,  before  the 
adjournment.     The   assault  took 
place  within  a  very  few  minutes 
after     court  ad- 
journed.  Under  all  nTn^nn  a> 
the  authorities  the  SSiK™  *' 
evidence   was  ad- 
missible, and  it  was  for  the  jury  to 
say  whether  the  defendants  under 
the    circumstances  Tri«i-Q»«ti«« 
were   actuated   by  j«rr-»Maio« 
malice,  which  would  " 
authorize  punitive  damages.  The 
instructions  directed  the  jury  that 
they  could  consider  such  evidence 
only  in  connection  with  an  award  of 
punitive  damages. 

IX.  Appellant  complains  of  an  in- 
struction given  on  behalf  of  defend- 
ants defining  malice  as  follows: 
"Malice  in  its  legal  sense  does  not 
mean  mere  spite,  ill  will,  or  hatred, 
as  it  is  ordinarily  understood,  but 
does  mean  that  state  of  disposition 
which  shows  a  heart  regardless  of 
social  duty  and  fatally  bent  on  mis- 
chief." 

That  is  the  definition  usually 
given  in  homicide  cases  where  the 
presence  or  absence  of  malice  may 
determine  the  grade  of  the  crime, 
but  the  definition  has  been  approved 
by  this  court  in  an 
action  for  damages 
for  assault  (Mor- 
gan V.  Durfee,  69  Mo.  469,  loc.  cit. 
480,  33  Am.  Rep.  508) ,  and  it  seems 
to  be  a  generally  approved  definition 
(18R.  C.  L.  p.  2,  §2).  The  case  of 
Morgan  v.  Durfee  has  been  cited 
with  approval  in  the  case  of  Boyd  v. 
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Missouri  P.  Br  Co.  236  Mo.  loc.  dt. 
93,  139  S.  W.  561. 

Appellant  does  not  contend  that 
the  definition  is  erroneous  so  far  as 
it  goes,  but  complains  that  the  usual 
definition  found  in  the  books  should 
have  been  added,  to  wit,  malice 
means  a  wrongful  act  done  inten- 
tionally, without  legal  justification 
or  excuse. 

The  case  of  State  v.  May,  172  Mo. 
639,  72  S.  W.  918,  includes  both 
definitions  in  one,  and  upon  that 
case  the  appellant  bases  his  com- 
plaint. In  reality,  however,  the  two 
definitions  are  not  very  different  in 
meaning.  At  the  instance  of  plain- 
tiff the  court  gave  an  instruction 
containing  the  definition  which  the 
appellant  complains 
hT.^^..-  was  left  out  of 
the  defendant's  in- 
struction, so  that 
the  plaintiff  had  the  benefit  of  both, 
and  has  no  cause  for  complaint. 

III.  Finally  the  appellant  argues 
that  the  verdict  ought  to  be  set  aside 
and  a  new  trial  granted  because  he 
was  allowed  no  actual  damages. 
The  argument  is  that  the  provoca- 
tion could  not  mitigate  the  actual 
damages  unless  it  amounted  to  jus- 
tification. Instructions  given  on  be- 
half of  the  plaintiff  authorized  the 
jury  to  find  for  the  plaintiff  against 
all  defendants,  provided  there  was  a 
conspiracy  or  they  acted  together 
for  a  common  purpose.  There  was 
little  or  no  evidence  on  which  to 
base  that  instruction,  and  the  ver- 
dict of  the  jury  is  conclusive  that 
there  was  no  conspiracy.  George 
K.  Williams,  defendant,  did  not  at- 
tempt to  assault  the  plaintiff  at 
all.  Marbury  made  as  if  to  assault 
him,  but  was  held  by  friends,  so  that 
he  committed  no  assault.  The  only 
assault  of  which  there  was  any  evi- 
dence was  made  by  Luther  H.  Wil- 
liams. Since  there  was  a  finding  of 
no  conspiracy  and  no  concert  of  ac- 
tion, this  objection  of  the  appellant 
can  only  apply  to  the  assault  made 
by  Luther  Williams.  Some  of  the 
evidence  indicates  that  the  injury 
inflicted  upon  plaintiff  was  of  a  very 
slight  nature,  so  that  the  jury  might 


have  found  his  damage  was  only 
nominal.  This  court 
is  slow  to  set  aside  SnZSt^UsMi 
a  verdict,  in  a  case  ^tl^^^^ 
of  this  character, 
on  the  ground  of  inadequacy. 
Pritchard  v.  Hewitt.  91  Mo.  547,  60 
Am.  Rep.  265,  4»S.  W.  437 ;  Dowd  v. 
Westinghouse  Air  Brake  Co.  132 
Mo.  679,  34  S.  W.  493.  There  was 
some  evidence*  though  slight,  that 
plaintiff  and  his  companion  made 
some  hostile  demonstration  before 
Luther  Williams  struck.  The  jury 
might  have  found  plaintiff  was 
not  without  fault  at  that  tin^ 
McCarty  v-.  St  Louis  Transit  Co. 
192  Mo.  396,  loc.  cit  403,  91  S.  W. 
132 ;  Gorham  v.  St.  Louis,  I.  M.  &  S. 
R.  Co.  112  Mo.  App.  205,  loc  cit 
209,  86  S.  W.  674. 

The  trial  court  overruled  plain- 
tiff's motion  for  new  trial,  and 
therefore  determined  the  verdict 
was  not  against  the  weight  of  evi- 
dence. 

It  is  possible  that  the  plaintiff 
would  have  been  entitled  to  nominal 
damages  had  the  question  been 
properly  presented.  Some  authori- 
ties hold  that,  where  the  action 
sounds  in  damages  only,  the  failure 
to  prove  actual  damages  is  a  failure 
to  make  out  a  case,  and,  though  an 
actual  violation  of  plaintiff's  rights 
is  proven,  there  can  be  no  recovery. 
8  R.  C.  L.  §  6,  p.  426;  Woodhouse  v. 
Powles,  43  Wash.  617,  8  L.ILA. 
(N.S.)  loc.  cit  787,  117  Am.  St 
Rep.  1079,  86  Pac.  1063,  11  Ann. 
Cas.  54.    On  the  other  hand,  the 
general  rule  is  that  in  any  violation 
of  one's  rights,  whether  actual  dam- 
age is  infiicted  or  not,  whether  the 
action  sound  in  tort  for  i>er8onal  in- 
juries or  otherwise,  in  the  absence 
of  actual  damages,  at  least  nominal 
damages   may   be   recovered.  1 
Sutherland,  Damages,  §  9 ;  Dailey  v. 
Houston,  58  Mo.  361,  loc  cit.  369 ; 
King  V.  St  Louis,  250  Mo.  601.  loc 
cit  513,  157  S.  W.  498. 

But  the  plaintiff  did  not  assisn  as 
a  ground  for  sustaining  his  moU<m 
for  new  trial  that  he  should  have 
been  allowed  at  least  nominal  dam. 
ages  against  Luther  Williams.  The 
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objection  to  the  verdict  repeated  in 
different  forms  in  his  motion  for  a 
new  trial  is  that  the  verdict  was 
"against  the  evidence''  and  "against 
the  law."  Such  objections  uniform- 
ly  have  been  held 
insufficient  to  per- 
mit  a  review  by  this 
court  of  the  evi- 
dence to  show  the  verdict  was  ex- 
cessive, or  inadequate,  or  unsup- 
ported in  any  respect  by  evidence, 
or  erroneous  in  any  specific  par- 
ticular.   Polski  V.  St.  Louis,  264 
Mo.  458,  loc.  cit.  462, 175  S.  W.  191 ; 
.  Kansas  City  Disinfecting  &  Mfg. 
Co.  V.  Bates  County,  273  Mo.  loc.  cit. 
304, 201  S.  W.  92;  Cook  v.  Clary,  48 
Mo.  App.  166,  loc.  cit  169 ;  State  v. 
Scott,  214  Mo.  257,  loc.  cit.  261,  113 
S.  W.  1069;  Raifeisen  v.  Young,  183 
Mo.  App.  loc.  cit.  511,  167  S.  W. 
648;  Brosnahan  v.  Best  Brewing 
Co.  26  Mo.  App.  386,  loc.  cit.  390. 

AU  instructions  asked  by  plaintiff 
were  given,  except  one  relating  to 
the  excluaion  of  evidence.  We  are 
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not  prepared  to  say  the  trial  court 
erred  in  overruling  the  plaintiff's 
motion  for  a  new  trial. 
The  judgment  ia  affirmed. 

Roy,  C,  absent. 

Per  Cnriam: 

The  foregoing  opinion  of  White, 
C,  is  adc^ted  as  the  i^inion  of  the 
court. 

Williams,  P.  J.,  and  Walker,  J., 

concur. 

Paris,  J.,  concurs  in  result. 
Petition  for  rehearing  denied. 


The  general  question  of  punitive  or 
exemplary  damages  for  an  assault  is 
treated  in  the  annotation  following 
Bannistes  v.  Mitchell,  post,  771. 
Specifically,  as  to  malice  and  provoca- 
tion as  bearing  on  the  right  to  exem- 
plary damages,  see  subds.  IV.  and  V. 
of  that  annotation. 


BASCOM  W.  PENDLETON 

V. 

NORFOLK  &  WESTERN  RAILWAY  COMPANY  et  al..  Plffs.  in  Err. 

West  ytrginia  Supreme  Court  of  Appeals  — April  23,  1918. 

(82  W.  Ta.  270,  95  S.  E.  941.) 

Damages  —  punitive  —  assault. 

1.  Punitive  damages  should  not  be  awarded  in  any  case  unless  there  is 
evidence  from  which  the  jury  msy  conclude  that  the  defendant  acted 
with  malice  toward  the  plaintiff,  or  with  reckless  and  wanton  disregard 
of  the  plaintiff's  rights. 

[See  note  on  this  question  beginning  on  page  771.] 


Aflsanlt  —  jnstlfication  —  self-de- 
fense. 

2.  In  a  civil  action  to  recover 
damages  for  an  assault  and  battery, 
the  defendant  cannot  justify  upon  the 
ground  of  self-defense,  unless  such 
matter  of  justification  be  specially 
pleaded. 

[See  2  R.  C.  L.  577.]  

Headnotes  by  Rnz,  J. 


Evidence — assault — self-defense. 

3.  In  such  case,  however,  evidence 
tending  to  show  that  the  assault  was 
committed  by  the  defendant  in  self- 
defense  may  be  introduced  under  the 
plea  of  not  guilty,  in  mitigation  of 
damases,  but  not  in  justification  of  the 
assault. 

[See  2  R.  C.  L.  578.] 
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— conviction  for  same  act. 

4.  In  a  civil  suit  to  recover  damasres 
for  an  assault  and  battery,  it  is  not 
proper  to  admit  in  evidence  the  record 
of  a  justice  of  the  peace  showing  the 
conviction  of  the  plaintiflE  in  the  civil 
suit  of  an  assault  and  battery  upon 
the  defendant  for  the  very  same 
transaction  which  affords  the  basis 
for  the  civil  suit,  from  which  con- 
viction an  appeal  was  taken,  and 
which  charge  still  remains  undeter- 
mined upon  the  appeal. 

[See  2  R.  G.  L.  675.] 
Trial  —  instraction  —  punitive  dam- 
ages. 

6.  Where,  in  an  action  for  assault 
and  battery,  there  ia  evidence  tending 
to  show  that  the  defendant  acted  with 
malice  toward  the  plaintiff,  or  with 
reckless  and  wantd  disregard  of  the 
rights  of  the  plaintiff,  it  is  proper  to 
instruct  the  jury  that  if  they  believe 
that  the  defendant  did  so  act  they  may 
in  their  discretion  award  damages  in 
excess  of  that  which  would  compen- 
sate the  plaintiff  for  his  injury,  as  a 
punishment  to  deter  the  defendant 
and  others  from  the  commission  of  like 
offenses. 

[See  2  R.  G.  L.  683.] 

Damages  —  punitive  —  compensatory 

adequate. 

6.  Punitive  damages  should  not  bie 
awarded  in  a  case  where  the  amount 
of  compensatory  damages  is  adequate 
to  punish  the  defendant,  and  in  a  case 
where  such  compensatory  damages 
are  not  in  the  judgment  of  the  jury 
adequate  for  the  purpose  of  punish- 


ment, only  such  additional  amount 
should  be  awarded  as  taken  together 
with  the  compensatory  damages  will 
be  sufficient  for  that  purpose. 
—  amount. 

7.  In  a  case  where  it  is  proper  to 
award  punitive  damages,  the  amount 
of  such  award  must  bear  some  reason- 
able proportion  to  the  amount  of  com- 
pensatoiy  damages. 

Evidence  —  elemmts    ot  punltlTe 
damages. 

8.  In  a  case  in  which  it  4s  proper  for 
a  jury  to  award  punitive  damages,  it 
is  competent  to  consider  the  station  of 
the  parties,  and  particularly  the  finan- 
cial and  social  standing  of  the  defend- 
ant, in  order  that  it  may  be  determined 
what  will  be  adequate  and  sufi^ient 
punishment,  and  where,  after  conside^ 
ing  these  elements,  as  well  as  the 
nature  and  character  of  the  offense 
conunitted.  the  amount  found  is  so  oat 
of  proportion  to  the  injury  inflicted 
that  it  is  patent  that  the  jury  were 
actuated  by  motives  of  ill  feeling 
toward  the  defendant  in  ascertaining 
such  damages,  arid  n6t  alone  by  the 
purpose  to  punish  the  defendant  such 
verdict  will  be  set  aside  as  excessive. 

[See  2  R.  C.  L.  686.] 
Damages  —  punitive  —  excess. 

9.  Where,  in  a  civil  action  to  re- 
cover damages  for  assault  and  battery, 
the  actual  damages  found  by  the  jury 
are  substantial  as  in  this  case,  an 
award  of  punitive  damages  for  ten 
times  the  amount  of  the  actual 
damages  awarded  will  not  be  sus- 
tained. 


Error  to  the  Circuit  Court  for  Mercer  County  to  review  a  judgment 
in  favor  of  plaintiff  in  an  action  brought  to  recover  damages  for  an  alleged 
assault  and  battery.  Reversed, 

The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  French  &  Easley,  Bernard 
McClaugherty,  and  A.  W.  Reynolds, 
for  plaintiffs  in  error: 

The  record  of  Pendleton's  convic- 
tion was  admissible  in  mitigation  of 
damages. 

George  v.  Norfolk  &  W.  R.  Co.  78 
W.  Va.  345,  88  S.  E.  1036. 

The  damages  were  excessive. 

George  v.  Norfolk  &  W.  R.  Co.  80 
W.  Va.  317,  92  S.  E.  430;  Allen  v. 
Lopinsky,  81  W.  Va.  13,  94  S.  E.  369 ; 
Hess  V.  Marinari,  81  W.  Va.  500,  94 
S.  E.  968;  Marcuchi  v.  Norfolk  &  W.  K. 
Co.  81  W.  Va.  548,  94  S.  E.  979. 

Messrs.  Sandys,  Crockett,  &  Kee 


and  John  R.  Pendleton,  A>r  defendant 

in  error: 

Exemplary  or  punitive  damages  are 
allowable  in  an  action  against  a  rail- 
way company  for  wilful  injury  in- 
flicted by  the  conductor  upon  a 
passenger  without  lawful  justification. 

McDade  v.  Norfolk  &  W.  R.  Co.  67 
W.  Va.  582,  68  S.  E.  378. 

Excessive  force  used  by  a  conductor 
in  repelling  an  assault  on  him  by  a 
passenger  renders  the  conductor  and 
the  railway  company  liable  for  dam- 
ages to  such  passenger. 

Layne  v.  Chesapeake  &  O.  R.  Co.  66 
W.  Va.  607,  67  S.  E.  1103;  Tee]  t.  Coal 
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ft  Gdn  R.  Co.  66  W.  Va.  316,  66  S.  E. 
470;  Frank  v.  Monongahela  Valley 
Traction  Co.  75  W.  Va.  864,  83  S.  E. 
1009;  Smith  v.  Fahey,  63  W.  Va.  346, 
60S.E.  260. 

A  verdict  will  not  be  set  aside  on 
the  ground  that  the  damages  are 
excessive  unless  they  are  so  enormous 
as  to  furnish  evidence  of  partiality, 
psBsion,  corruption,  or  prejudice  on 
the  part  of  the  jury. 

Sweeney  v.  Baker,  18  W.  Va.  168,  81 
Am.  Bep.  757;  Vinal  v.  Core,  18  W.  Va. 
1;  Norfolk  &  W.  R.  Co.  v.  Nighbert,  46 
W.  Va.  202,  32  S.  E.  1032;  8  R.  C.  U 
675. 

In  fixing  the  amount  of  punitive 
damages,  tibe  financial  condition  of  the 
defendant  should  be  considered  in 
order  to  determine  what  would  be  a 
proper  punishment  for  the  wrongful 
acts  done. 

.  Hess  V.  Marinai,  81  W.  Va.  500,  94 
S.  E.  968  ;  8  R.  C.  L.  675. 

Self-defense  cannot  be  relied  on  by 
Uie  defendant  as  a  defense  in  a  civil 
action  for  assault  and  battery,  unless 
it  is  specially  pleaded. 

Shires  v.  Boggess,  68  W.  Va.  137,  69 
S.  £.  466;  Hunt  v.  Di  Bacco,  69  W. 
Va.  449,  71  S.  E.  684. 

Ritz,  J.,  delivered  the  opinion  of 
the  court: 

The  plaintiff  in  this  case  pur- 
chased a  ticket  from  the  defendant 
railway  company's  agent  at  Poca- 
hontas, Virginia,  entitling  him  to 
passage  on  one  of  its  passenger 
trains  to  Cooper,  West  Virginia.  He 
claims  that  with  this  ticket  in  his 
possession  he  boarded  a  train  of  the 
defendant  company  at  Pocahontas, 
and  placed  his  hand  baggage  in  a 
seat  in  one  of  the  cars  thereof ;  that 
before  he  got  on  the  train  he  had 
been  in  conversation  with  a  minister 
of  the  gospel  by  the  name  of  Gose, 
with  v^om,  however,  he  had  had  no 
previous  acquaintance.  After  taking 
his  seat  he  observed  Gose  in  anoth- 
er seat,  and  for  the  purpose  of  re- 
snming  the  conversation  with  him 
he  left  his  baggage  and  took  the 
seat  beside  him.    In  going  to  the 
station  of  Cooper,  the  train  upon 
which   plaintiff  was  a  passenger 
passed  the  station  of  Bluestone  junc- 
tioD.   At  some  point  between  Poca- 
hontas and  Bluestone  junction  the 
conductor  came  through  the  car  and, 


as  plaintiff  contends,  took  up  his 
ticket  from  Pocahontas  to  Cooper. 
This  statement  is  fully  borne  out  by 
the  testimony  of  Mr.  Gose,  who  says 
that  he  and  the  plaintiff  were  oc- 
cupying the  same  seat,  and  when 
the  conductor  came  through  he 
(Gose)  save  the  conductor  his  mile- 
age to  Bluestone  junction,  and  that 
the  plaintiff  surrendered  his  ticket 
to  the  conductor.  This  is  denied  by 
the  conductor.  When  the  train 
reached  Bluestone  junction  Gose 
alighted  therefrom,  and  the  plain- 
tiff returned  to  the  rear  of  the  car 
and  took  his  former  seat.  After  the 
train  left  Bluestone  junction  on  its 
way  to  Cooper  the  conductor  again 
came  through  the  car  and  called  up- 
on the  plaintiff  for  his  ticket.  The 
plaintiff  informed  the  conductor 
that  he  had  surrendered  his  ticket 
before  reaching  Bluestone  junction, 
and  also  gave  the  conductor  in- 
formation as  to  his  changed  position 
since  leaving  that  station.  The  con- 
ductor denied  this  statement  of  the 
plaintiff  and  contended  that  he  had 
not  received  any  ticket  or  fare  from 
him ;  and  the  plaintiff,  it  seems,  was 
as  insistent  that  he  had  surrendered 
his  ticket  to  the  conductor.  While 
the  controversy  was  going  on  the 
conductor  continued  to  take  up  tick- 
ets from  the  passengers  in  the  ad- 
joining seats.  It  seems  that  when 
the  conductor  approached  the  plain- 
tiff on  this  occasion  and  demanded 
his  ticket  plaintiff  was  reading  a 
newspaper,  and  while  the  contro- 
versy with  the  conductor  was  going 
on  he  folded  this  newspaper  and  held 
the  same  in  his  hand.  Plaintiff  says 
that  when  the  conductor  repeatedly 
charged  him  with  not  paying  his 
fare  he  arose  in  his  seat  and  insisted 
to  the  conductor  that  he  had  sur- 
rendered his  ticket  on  the  occasion 
referred  to,  and  in  order  to  be  im- 
pressive tapped  the  conductor  on  the 
shoulder  with  the  folded  newsi^per, 
which  he  states  was  a  habit  he  had 
when  in  conversation  with  others 
whom  he  desired  to  impress  with 
his  statements.  About  the  same 
time,  according  to  his  statement,  he 
told  the  conductor  if  he  (the  con- 
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ductor)  said  that  he  had  not  given 
him  his  ticket  he  was  a  damn  liar, 
and  plaintiff  says  that  when  he 
made  this  statement  the  conductor 
struck  him  a  severe  blow  in  the  face, 
which  knocked  off  his  glasses  and 
cut  a  very  deep  gash  over  one  eye. 
As  a  result  of  this  blow  the  plaintiff 
fell  in  his  seat,  and,  according  to 
his  statement,  the  conductor  con- 
tinued to  pummel  him  with  his  fists 
until  he  had  administered  some  ten 
or  twelve  severe  blows  to  him,  and 
then  kicked  him  in  the  leg,  as  a  re- 
sult of  which  he  sustained  a  severe 
gash.  About  this  time  the  train  had 
reached  the  plaintiff's  destination. 
Cooper,  and  the  plaintiff  was  told  to 
get  his  traps  and  get  off  the  train, 
which  he  did.  The  same  afternoon 
he  returned  to  Blu^eld  and  went 
to  a  hospital,  where  his  wounds 
were  treated,  and  where  he  re- 
mained until  the  next  afternoon, 
when  he  left  the  hospital  and  went 
to  Princeton,  where  he  was  again 
treated  by  a  physician.  The  con- 
ductor, who  is  one  of  the  defend- 
ants here,  contends  that  the  plain- 
tiff's story  is  not  accurate  as  to  the 
occurrence  on  that  occasion.  He 
states  that  the  plaintiff  never  gave 
him  the  ticket  to  Cooper,  but  that 
when  he  approached  the  plaintiff, 
and  the  plaintiff  insisted  that  he  had 
given  him  the  ticket,  he  had  come 
to  the  conclusion  that  because  of  the 
probability  of  his  making  a  mistake 
he  would  give  the  plaintiff  the  bene- 
fit of  the  doubt,  and  passed  on  to 
take  tickets  from  the  passengers  to 
the  rear  of  plaintiff;  that  when  he 
did  this  plaintiff  rose  up  in  his  seat 
and  accused  him  (the  conductor)  of 
trying  to  embarrass  him  before  the 
passengers  by  charging  him  with 
attempting  to  defraud  the  railroad 
company  out  of  the  insignificant 
fare,  and  called  him  a  damn  liar, 
and  struck  him  in  the  face  witii  the 
newspaper,  whereupon  he  struck 
the  plaintiff  with  his  fist  and 
knocked  him  down  in  his  seat,  and, 
according  to  his  own  statement, 
struck  him  four  or  five  severe  blows, 
and  then  kicked  him  with  his  foot. 
A  number  of  eyewitnesses  to  the  oc- 


currence testify  in  regard  thereto. 
Some  of  them  support  the  plaintiff 
in  his  contention,  and  some  support 
the  conductor  in  his  theory  of  what 
occurred.  A  verdict  was  returned 
by  the  jury  in  favor  of  the  plaintiff 
in  the  sum  of  $6,557.60,  and  und^ 
the  direction  of  the  court  the  jury 
found  that  the  plaintiff  was  entitled 
to  recover  $557.50  for  his  actual 
damages,  and  $5,000  was  fixed  as 
punitive  damages,  making  the  total 
of  the  verdict  as  aforesaid.  Upon 
this  verdict  judgment  was  rendered, 
and  this  writ  of  error  is  prosecuted 
thereto. 

It  cannot  be  doubted  that  the  evi* 
dence  fully  justified  the  jury  in 
finding  a  verdict  in  favor  of  the 
plaintiff.    It  is  insisted  that  the 
court  should  have  directed  such  a 
verdict  inasmuch  as  the  defendants 
admit  the  assault  committed  on  the 
plaintiff,  but  attempt  to  justify  the 
same  as  an  act  of  self-defense.  It 
is  cont^ded  that  there  was  no  plea 
filed  which  would  allow  evidence  to 
be  introduced  tending  to  show  that 
the  conductor  acted  in  self-defense, 
or  justifying  the  instructions  which 
the  court  gave  upon  this  theory  of 
the  case.   It  does  not  appear  from 
the  record  that  any  such  plea  of 
justification  is  filed,  and  it  seems  to 
be  very  well  established  that  in  a 
civil  action  for  assault  and  battery, 
in  order  for  the  defendant  to  justify 
upon  the  ground  of  A>M«it- 
self-defense,      the  j«atia<»tio»- 
same  must  be  spe- 
cially  pleaded.    Shires  v.  Bofirgess, 
68  W.  Va.  137,  69  S.  E.  466 ;  Hunt  v. 
Di  Bacco,  69  W.  Va.  449,  71  S.  E. 
584;  2  Enc.  PI.  &  Pr.  862;  5  C.  J. 
655.    It  may  be  true  that  even 
where  the  only  plea  is  one  of  not 
guilty  it  is  proper  to  admit  evidence 
that  the  d^endant  acted  in  self-de- 
fense, for  the  pur-  Mde«ee— 

pose  of  mitigating  Jf^^Jr^"" 
damages,  but  such  ••'•■^ 
evidence  cannot  go  to  the  extent  of 
justifying  an  assault,  unless  a  spe- 
cial plea  is  filed  relying  thereon  as  .a 
justification. 

Upon  the  trial  of  the  case  the  de- 
fendant offered,  but  was  not  per- 
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mftted  to  prove,  that  after  this  oc- 
currence a  warrant  was  issued  for 
the  plaintiif  by  a  justice  of  the  peace 
charging  htm  with  an  assault  and 
battery  upon  Davis»  the  conductor; 
that  he  had  been  tried  before  the 
justice  upon  that  warrant  and  con- 
victed and  fined,  from  which  judg- 
ment of  conviction  he  had  apiMAled 
to  the  criminal  court  of  Mercer  coun- 
ty, where  such  appeal  was  at  that 
time  still  pending  and  undetermined. 

This  evidence  was 
SSie'iSt."*        properly  rejected. 

There  had  been  no 
conviction  which  was  binding  upon 
the  defendant,  for  the  reason  l^t 
when  he  appealed  from  the  judg- 
ment of  the  justice  of  the  peace  to 
the  criminal  court,  the  justice's 
judgment  no  longer  had  validity  or 
force,  and  the  only  thing  that  could 
be  said  was  that  there  was  a  charge 
against  him  for  committing  an  as- 
sault and  battery  upon  Davis,  and 
the  record  showed  that  he  pleaded 
not  guilty  to  the  charge  and  denied 
it.  The  case  of  George  v.  Norfolk 
&  W.  R.  Co.  78  W.  Va.  345,  88  S. 
E.  1036,  is  cited  as  justifying  the 
admission  of  the  record  of  the  pro- 
ceedings before  the  justice  of  the 
peace.  In  that  case  it  was  held  that 
the  record  of  a  justice  of  the  peace 
showing  that  the  plaintiff  had  been 
convicted  upon  his  own  confession 
of  the  offense  of  larceny  should  have 
been  admitted  as  tending  to  miti- 
gate damages.   There  the  irfaintifF 
was  suing  for  false  imprisonment, 
and  a  considerable  element  of  the 
damages  claimed  by  him  was  for  the 
humiliation  which  he  suffered  from 
being  placed  under  arrest  on  a 
charge  of  larceny,  and  it  was  held 
that  surely  the  evidence  that  the 
plaintiff  pleaded  guilty  to  the  charge 
of  larceny  should  be  received  to 
mitigate  damages,  for  it  is  quite  ap- 
parent that  one  admittedly  guilty  of 
larceny  would  not  be  humiliated  by 
b^n^  charged  therewith  to  the 
same  extent  as  one  entirely  inno- 
cent of  the  charge.   Here  we  have 
no  admission  by  the  plaintiff  of 
guilt,  but  simply  a  pending  criminal 
chaise  against  him,  and  we  cannot 


see  that  this  record  would  have  had 
the  slightest  tendency  to  proVe  Any 
issue  involved  in  this  case. 

On  the  motion  of  the  plaintiff  the 
court  instructed  the  jury  as  follows: 
'The  court  instructs  the  jury  that 
if  they  find  for  the  pUUntiff,  l^en 
in  esthnating  the  damages  to  which 
he  is  entitled  they  may  take  into 
consideration  the  physical  injury  in- 
flicted upon  plaintiff,  his  physical 
and  mental  pain  and  suffering, 
shame  and  humiliation,  the  damage 
to  his  glasses  from  being  broken, 
the  amounts  expended  by  him  for 
hospital  fees  and  doctor's  fees,  loss 
of  time,  and  fix  his  damages  at  such 
sum  as  will  fully  compensate  him 
for  the  injury  inflicted  upon  him. 
And  in  addition  to  these  compensa- 
tory damages,  if  the  jury  believe 
from  the  evidence  that  the  assault 
made  upon  plaintiff  was  wanton,  wil- 
ful, rec^ess,  or  malicious,  then  the 
jury  may  award  the  plaintiff  puni- 
tive or  exemplary  damages  such  as 
will  deter  others  from  committing, 
and  the  defendants  from  repeating, 
like  conduct." 

It  is  insisted  that  this  instruction 
is  wrong  for  the  reason  that  it  al- 
lowed, or  rather  directed  the  jury, 
in  case  they  determined  that  exem- 
plary or  punitive  damages  should  be 
awarded,  to  add  to  the  actual  dam- 
ages sustained  such  sum  as  they 
thought  should  be  awarded  as  puni- 
tive damages,  in  violation  of  the 
rule  announced  in  the  cases  of  Clai- 
borne V.  Chesapeake  &  O.  R.  Co.  46 
W.  Va.  363,  33  S.  E.  262;  Allen  v. 
Lopinsky,  81  W,  Va.  13,  94  S.  E. 
369;  Hess  v.  Marinari,  81  W.  Va. 
600,  94  S.  E.  968,  and  Marcuchi  v. 
Norfolk  &  W.  R.  Co.  81  W.  Va.  548, 
94  S.  E.  979 ;  and  the  plaintiff  con- 
cedes that  this  instruction  is  bad 
for  that  reason,  but  he  insists  that 
inasmuch  as  the  jury  found  the 
amount  of  actual  damages  to  which 
he  is  entitled,  and  also  found  a  sep- 
arate amount  which,  in  their  judg- 
ment, is  necessary  to  punish  the  de- 
fendants for  the  assault  committed, 
he  should  foe  allowed  to  release  or 
reduce  the  judgment  to  the  extent 
that  the  damages  are  cumulated. 
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and  aa  thus  reduced  the  judgment 
should  be  affirmed.  It  is  true  in  this 
case  the  v«^ict  of  the  jury  ascer- 
tained the  amount  of  actual  dam- 
ages, and  also  the  amount  which,  in 
their  opinion,  is  required  to  ade- 
quately punish  the  defendants  for 
the  act  complained  of;  and  whdn  we 
oonsider  that  all  of  the  damages 
awarded  are  punitive,  so  far  as  the 
defendants  are  concerned,  that  is, 
that  they  get  nothing  for  them,  and 
that  the  amount  which  the  jury 
found  is  necessary  for  punishment 
is  larger  than  the  amount  which 
they  found  is  necessary  for  compen- 
sation, the  verdict  should  have  been, 
of  course,  for  the  larger  amount,  be- 
cause this  would  include  not  only 
sufficient  punishment  to  the  defend- 
ant, but  all  of  the  compensation  to 
which  the  plaintiiF  was  entitled. 
The  defendants  insist  that  this  can- 
not be  done,  for  the  reason  that  the 
punitive  damages  awarded  are  ex- 
cessive, and  that  no  such  award  as 
$6,000  is  justified  in  this  case.  Of 
course,  if  this  contention  of  the  de- 
fendants is  correct,  we  could  not  fol- 
low the  course  indicated  above,  but 
would  have  to  set  aside  the  verdict 
in  toto  and  award  a  new  trial.  We 
have  considered  the  evidence*  in  this 
case  from  every  standpoint,  with  a 
view  of  determining  whether  or  not 
the  verdict  of  $5,000  for  punitive 
damages  can  be  sustained.  We  have 
tf^en  into  consideration  the  fact 
that  one  of  the  defendants  is  a  large 
railroad  corporation,  and  that  the 
infliction  of  a  small  fine  upon  it  in 
the  way  of  punitive  damages  would 
not  have  the  same  effect  that  the 
imposition  of  a  like  fine  would  have 
upon  an  individual  of  moderate 
means.  We  have  considered  the  ag- 
gravated nature  of  the  assault  as 
testified  to  by  the  plaintiff  and  his 
witnesses,  and  evidently  as  the  jury 
believed  it  to  have  existed.  We  have 
also  taken  into  consideration  the 
fact  that  the  plaintiff  was  a  passen- 
ger upon  the  defendant  company's 
train,  and  that,  instead  of  being  as- 
saulted, he  was  entitled  to  the  active 
protection  of  the  defendant  com- 
pany and  its  servants,  yet  we  cannot 


come  to  the  conclusion  that  any  such 
finding  as  $5,000  is  justified  as  a 
punishment  to  the  defendants  here 
for  the  act  complained  of.  The  jury 
found  that  $557.50  was  sufficient  f(»: 
compensation  to  the  plaintiff  for  aU 
of  the  injury  suffered  by  him,  in- 
cluding compensation  for  insult  and 
mortification  and*  mental  pain  and 
suffering,  and  we  think  this  finding 
was  very  reasonable.   Anything  in 
excess  of  that  sum  is  awarded  not 
because  the  plaintiff  is  entitled  to  it, 
or  has  any  right  to  demand  it,  but 
simply  because  of  the  doctrine  that 
in  this  character  of  cases  the  jury 
may  award  damages  as  punishment 
in  addition  to  the  award  of  the  com- 
pensatory damages  As  we  said  in 
the  case  of  Hess  v.  Marinari,  supra, 
exemplary  damages 
should   bear  some 
reasonable  proportion  to  the  actual 
damages  sustained,  and  what  we 
mean  by  that  expression  is  that  the 
character  of  the  injury  inflicted 
should  in  some  degree  be  considered 
by  the  jury  in  measuring  the  pun- 
ishment to  be  meted  out  to  the 
defendants.  This  principle  is  recog- 
nized in  the  administration  of  crimi- 
nal laws.    It  is  well  known  that 
judges  in  inflicting  punishment  al- 
ways consider  the  extent  of  the  in- 
jury done  in  determining  what  pun- 
ishment will  be  inflict^  upon  the 
defendant.  It  is  true  there  are  otii- 
er  elements  that  enter  into  the  as- 
certainment of  this  character  of 
damages,  such  as  „ 
the  character  and 
reputation  of  the  fiSSSSL 
parties,  their  stand- 
ing in  society,  and  their  financial 
ability.  The  object  of  such  punish- 
ment is  to  deter  the  defendants 
from  committing  like  offenses  in  the 
future,  and  this,  it  may  be  said,  is 
one  of  the  objects  of  all  punishment, 
and  we  recognize  that  it  would  re- 
quire, perhaps,  a  larger  fine  to  have 
tins  deterrent  effect  upon  one  of 
large  means  than  it  would  upon  one 
of  ordinary  means,  granting  that 
the  same  malignant  spirit  was  pos- 
sessed by  each.  Upon  this  questimi 
of  the  measurement  of  ponitxve 


Digitized 


by  Google 


PENDLETON  t.  NORFOLK  ic.  W.  R.  CO. 

(8<  W.  TO.  179,  »«  a.  M.  >4i.)  , 


767 


damages  we  have  some  statutes  al- 
lowing a  recovery  of  double  damages 
or  treble  damages  where  a  trespass 
is  committed  wantonly  and  mali- 
ciously; and  while  we  do  not  mean 
to  say  that  these  statutes  furnish 
an  infallible  guide  to  be  followed  in 
the  ascertainment  of  punitive  dam- 
ages in  a  case  like  thiSj  still  they 
are  an  indication  of  public  policy  as 
ascertained  and  declared  by  the  leg- 
islative body  in  this  regard,  and  the 
analogy  existing  between  the  dam- 
ages awarded  under  such  statutes 
and  the  damages  sought  under  the 
claim  of  punitive  damages  in  cases 
like  this  make  them  a  guide  which 
cannot  well  be  disregarded  when  a 
verdict  of  this  character  is  chal- 
lenged on  the  ground  of  excessive- 
ness.  We  are  of  the  opinion  that  a 
verdict  which  awards  to  a  plaintiff 
nine  or  ten  times  as 
much  damages  by 
way  of  punishment 
as  he  is  entitled  to  by  way  of  com- 
pensation, in  a  case  in  which  sub- 
stantial compensatory  damages  are 
awarded,  is  indicative  that  the  jury 
were  influenced  in  some  improper 
way  in  reaching  the  same ;  and  while 
it  is  true  that  ordinarily  the  jury 
will  be  held  to  be  the  judge  of  what 
amount  should  be  suided  as  punitive 
damages  in  order  to  secure  adequate 
punishment  in  Uus  dass  of  cases, 
we  cannot  allow  a  verdict  to  stand 
where  the  amount  thereof  is  so  dis- 
proportionate to  the  amount  of  ac- 
tual damages,  is  so  out  of  harmony 
with  the  theory  upon  which  punish- 
ments are  inflicted  for  like  offenses, 
that  it  convinces  ua  that  the  jury 
were  misguided,  to  say  the  least, 
in  returning  the  same. 

The  defendants  also  argue  that 
under  the  evidence  this  is  not  a 
proper  case  for  the  award  of  puni- 
tive damages.  We  cannot  agree 
with  this  contention.  If  the  plain- 
tiff's statement  of  the  case  is  cor- 
rect, the  jury  were  entirely  justified 
hi  coming  to  the  conclusion  that 
tiiere  was  a  wanton  and  wilful  dis- 
regard of  his  rights,  and  in  award- 
ing punitive  damages  against  the 
dcSendwits.    It  is  quite  true  that 


where  the  uncontradicted  evidence 
shows  Utat  there  Is  no  malice,  or  no 
wanton  or  reckless  disregard  of  the 
rights  of  the  plaintiff,  the  court  will 
refuse  to  permit  a  recovery  of  puni- 
tive damages;  but  where  the  evi- 
dence is  conflicting,  and  where  it 
may  be  said  that  if  one  theory  of 
the  case  is  correct  there  may  be 
ground  for  the  imposition  of  such 
damages,  the  matter  is  properly 
submitted  to  the  jury  in  order  that 
it  may  be  determined  whether  or 
not  one  theory  is  true  or  the  other. 
The  instructions  in  this  case  care- 
fully submitted  that  question  to  the 
j;ury  and  made  the  Trtmi-i«tr«c- 
]ury  the  sole  judge  «o^^oni«Te 
of  whether  or  not, 
even  though  they  found  that  de- 
fendants were  actuated  by  malice  or 
a  reckless  and  wanton  disregard  of 
plaintiff's  rights,  punitive  damages 
would  be  given.  These  damages  are 
not  given  as  a  matter  of  right. 
Plaintiff  cannot  claim  them  for  any 
reason.  The  jury  is  at  perfect  lib- 
erty, no  matter  how  wanton  or 
reckless  the  defendant  has  been,  to 
refuse  punitive  damages,  and  they 
are  only  at  liberty  D«m«ice— 
to  award  them  PHnitive- 
when  there  has  been 
such  reckless  and  wanton  disregard 
of  plaintiffs  rights  as  show  a  malig- 
nant spirit  upon  the  part  of  the  de- 
fendant. 

It  follows  from  what  we  have  said 
that  the  judgment  of  the  Circuit 
Court  of  Mercer  county  complained 
of  will  be  reversed,  the  verdict  of 
the  jury  set  aside,  and  the  cause 
remanded  for  a  new  trial. 


NOTE. 


On  the  general  question  of  punitive 
or  exemplary  damages  for  an  assault, 
see  annotation  following  BANNISTER 
V.  MrrCHBUi,  post,  771.  The  various 
questions  relating  to  punitive  damages 
which  are  considered  in  the.  reported 
case  (Pendleton  v.  Noeewjc  ft  W.  R. 
Co.  ante,  761),  are  fully  treated  in 
that  annotation. 
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WILLIAM  BANNISTER,  Plff.  in  Err.> 

V, 

LUCY  MITCHELL. 
YirgiHla  Supreme  Omart  of  AppetOa — fl<|rtemtT  i0,  iBSOP 
(127  Va.  678, 104  8.  E.  800.) 

Trial  • —  instruction  —  exemplary  damag^es. 

1.  An  instruction  authoriziii?  exemplary  damages  in  case  of  an  assault 
of  a  grievous  or  wanton  nature  is  justified  where  it  appears  that  defend- 
ant, while  having  an  altercation  with  the  brother  of  plaintiff,  who  went  to 
the  brother's  assistance,  cut  her  across  the  face,  tiirough  her  ear,  and 
into  her  neck  with  a  pocketknife. 

ISee  note  on  this  q-ueation  beginning  on  'page  771.] 


Damages  —  for  assault  —  elements. 

2.  Compensatory  damages  in  case  of 
assault  include  an  allowance  for 
mental  suffering  and  for  the  indignity 
and  disgrace  to  which  the  plaintiff  is 
subjected. 

[See  2  R.  C.  L.  680.] 
Appeal — refusal  of  instmcticma  as 

error. 

8.  Refusal  of  requested  instructions 

I 


is  not  reversible  error  if  every  right 
of  the  complaining  party  was  fully 
protected  by  the  instructions  given. 

[See  2  R.  C.  L.  261.] 
Assault  —  necessity  of  intent 

4.  Intent  to  injure  the  person  in 
fact  injured  is  not  necessary  t» 
support  an  aetioa  for  dajnages  for 
assault. 

[See  2  R.  a  U  680.] 


Error  to  the  Corporation  Court  of  Roanoke  to  review  a  judgment  in 
favor  of  plaintiff  in  an  action  brought  to  recover  damages  for  alleged 

assault  and  battery.  Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  A.  B.  Hunt  and  A.  J. 
Oliver  for  plaintiff  in  error. 

Messrs.  Hoge  &  Darnall  for  defend- 
ant in  error. 

Prentis,  J.,  delivered  the  opinion 
of  the  court: 

Lucy  Mitchell  recovered  a  judg- 
ment for  $650  against  William  Ban- 
nister as  damages  for  assault  and 
battery.  He  assigns  error  in  the  in- 
structions. 

He  complains  of  instruction  A, 
which  reads:  "The  court  instructs 
the  jury  that  whenever  an  assault 
is  of  a  grievous  or  wanton  nature, 
manifesting  a  wilful  disregard  of 
the  rights  of  others,  actual  malice 
need  not  be  shown  to  entitle  the  ag- 
grieved party  to  exemplary  dam- 
ages; and,  whilst  the  existence  of 
malice  may  be  shown  in  aggravation 
of  such  damages,  its  absence  does 
not  defeat  the  right  to  their  recov- 
ery." 

It  is  conceded  that  this  instruc- 


tion is  correct  as  an  abstract  prop- 
osition of  law  (Borland  v.  Barrett, 
76  Va.  133,  44  Am.  Rep.  152),  but 
it  is  claimed  that  no  assault  of  a 
grievous  or  wanton  nature  is  shown 
by  the  evidence  in  this  case. 

It  is  either  conceded,  or  ai:^>ears 
from  the  evidence  introduced  in  be- 
half of  the  plaintiff,  that  the  defend- 
ant had  an  altercation  and  affray 
with  the  plaintiff's  brother,  who  was 
a  small,  one-legged  man,  older  than 
the  defendant,  and  that  the  alter- 
cation commenced-while  her  brother 
was  standing  on  the  running  board 
of  an  automobile  in  which  the  de- 
fendant and  his  brother  were  sit- 
ting;  that,  after  he  had  been 
pushed  off  by  the  brother  pf  the 
defendant,  these  two  left  the  auto- 
mobile, and  that  the  defendant  re- 
newed the  fight  on  the  ground ;  that 
the  plaintiff,  who  came  to  the  as- 
sistance of  her  brother,  struck  the 
defendant  with  a  lady's  umbrella; 


Digitized  by  Google 


BANNISTER 

(iST  Fa.  578, 

and  that  he  with  his  pocketknife 
cot  the  plaintiff,  making  a  gash 
across  her  cheek,  throngh  the  lobe 
of  her  ear,  and  into  her  neck  behind 
the  ear,  from  which  she  suffered 
great  pain  and  still  bears  the  scar. 
The  defendant,  having  been  charged 
with  malicious  assault,  was  sent  to 
the  grand  jury,  indicted  therefor, 
and  upon  his  trial  pleaded  guilty  to 
assault. 

Under  these  facts,  we  have  no 
TH.wn.tr«o-    doubt  whatever  that 

the  plaintiff  was  en- 
^"■^  titled  to  have  the 

instruction  which  is  complained  of. 

While  there  has  been  some  differ- 
ence of  opinion  as  to  whether  puni- 
tive damages  should  be  allowed  in 
such  cases,  it  is  said  in  a  note  to 
Shoemaker  v.  Sonju,  11  Ann.  Cas. 
1175,  that  "by  the  weight  of  author- 
the  rule  is  that  exemplary  or 
punitive  damages  may  be  recovered 
for  a  wanton  or  a  malicious  assault. 
The  amount  of  damages  which  may 
be  awarded  is  largely  in  the  discre- 
tion of  the  jury,  the  court  having 
the  right  to  set  aside  the  verdict  if 
the  jury  awards  an  unreasonable 
amount," — citing  cases  from  Eng- 
land, the  Federal  courts,  Alabama, 
Arizona,  Arkansas,  California,  Colo- 
rado, Delaware,  Florida,  Hawaii,  Il- 
linois,  Iowa,    Kansas,  Kentucky, 
Louisiana,  Maine,  Maryland,  Min- 
nesota, Mississippi,  Missouri,  New 
Jersey,  New  York,  North  Carolina, 
Ohio,  Pennsylvania,  Rhode  Island, 
South  Carolina,  Texas,  Vermont, 
Virginia,  West  Virginia,  and  Wis- 
consin. 

The  allowance  of  exemplary  dam- 
ages seems  to  be  especially  appli- 
cable in  actions  for  assault  and  bat- 
tery, though  sometimes  in  practice 
it  seems  to  be  a  matter  of  little  con- 
sequence, as  is  illustrated  in  Bass  v. 
Chicago  &  N.  W.  R.  Co.  42  Wis.  654, 
24  Am.  Rep.  437,  cited  in  Brown 
V.  Swineford,  44  Wis.  282,  28  Am. 
B^.  582.  The  Bass  Case  was  tried 
three  different  times  in  different 
counties,  twice  on  instructions  au- 
tiiorizing  exemplary  damages,  and 
<nice    on   instructions  disallowing 
such  damages;  but  upon  each  triiU 
16  AX.K.— 49. 
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the  verdict  was  for  the  same 
amount.  Apparently  the  same  sum 
which  was  allowed,  including  exem- 
plary damages  on 
two  trials,  was  al- 
lowed  on  the  third 
trial  for  compensatory  damages. 
Compensatory  damages  in  such 
cases  include  an  allowance  for  men- 
tal suffering,  and  for  the  indignity 
and  disgrace  to  which  the  plaintiff 
is  subjected  by  the  defendant's  as- 
sault, so  that,  in  assessing  damages 
in  such  cases,  the  juries  may  fail  to 
appreciate  the  distinction  between 
compensatory  damages  for  wounded 
feelings,  malice,  insult,  etc.,  and  ex- 
emplary damages  for  punishment 
to  the  defendant.  There  being  no 
rule  for  computing  such  damages, 
the  distinction  may  be  of  slight  con-* 
sequence. 

It  is  held  in  Corwin  v.  Walton,  18 
Mo.  71,  69  Am.  Dec.  285,  where  the 
defendant  had  pleaded  guilty  in  the 
criminal  prosecution,  that  although 
in  such  a  prosecution,  in  assessing 
the  punishment,  the  courts  would 
consider  the  fact  that  the  person 
injured  had  recovered  exemplary 
damages  for  the  wrong  done,  that, 
in  the  civil  suit,  the  damages  to  be 
recovered  would  be  wholly  unin- 
fluenced by  any  punishment  imposed 
in  the  criminal  prosecution. 

In  Wagner  v.  Gibbs,  80  Miss.  53, 
92  Am.  St.  Rep.  598,  31  So.  434, 
where  it  was  urged  that  there  was 
no  evidence  in  the  case  to  justify 
the  infliction  of  punitive  damages, 
it  was  said:  "It  does  appear  that, 
after  the  assault  was  committed,  ap- 
pellant appeared  before  a  magis- 
trate and  pleaded  guilty  to  the  of- 
fense, under  an  affidavit  which 
charged  that  the  assault  and  bat- 
tery were  committed  'wilfully,  mali- 
ciously, and  unlawfully.*  Appellant 
contends,  however,  that  the  convic- 
tion is  only  evidence  of  the  con- 
viction itself,  and  not  of  the  sub- 
stantive offense  charged.  The 
authorities  cited  by  his  counsel,  and 
the  reasoning  in  support  of  their 
contention,  do  not  apply  where  the 
party  has  pleaded  'guilty.'  Such 
plea  is  an  admission  by  him  of  a 
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solemn  character.  Because  of  the 
want  of  mutuality,  he  is  not  estox^ 
ped  thereby,  but  it  is  competent' evi- 
dence against  him.  It  may  not  be 
evidence  of  ea6h  fact  alleged  in  the 
indictment  or  affidavit, — mere  alle- 
gations of  surplusage, — but  it  is 
evidence  of  each  and  every  element 
needed  to  constitute  the  offense  ad- 
mitted as  s  crime.  In  assault  and 
battery  it  admits  the  malice  because 
malice  is  implied  by  law  in  such  case. 
...  He  may,  because  he  is  not 
estopped,  defend  by  showing  cir- 
cumstances of  excuse  or  justifica- 
tion, but  in  l^e  case  at  bar  no  such 
effort  W4S  made.  The  case  went  to 
the  jury  on  an  assault  and  battery 
confessed,  and  no  circumstances  of 
excuse  were  even  claimed  to  exist; 
and  we  hold  that  in  such  state  of  the 
action  it  was  competent  for  the  jury 
to  award  punitory  damages." 

So  in  the  case  in  judgment,  the 
plea  of  guilty,  together  with  the  evi- 
dence introduced  in  behalf  of  the 
plaintiff,  are  sufficient  to  show  that 
the  use  of  his  knife  by  the  plaintiff, 
under  the  circumstances,  was  en- 
tirely unnecessary  for  his  own  de- 
fense, that  he  was  the  aggressor  in 
unnecessarily  continuing  the  affray, 
and  that  the  wounding  of  the  plain- 
tiff with  his  knife,  under  the  cir- 
cumstances, constituted  a  wanton 
and  grievous  assault,  for  which  the 
jury  might  impose  punitive  dam- 
ages. 

■  The  defendant  asked  the  court  for 
six  instructions,  of  which  the  court 
gave  two,  and  the  refusal  to  give  the 
others  is  assigned  as  error.  This  as- 
signment presents  no  new  question, 
and  calls  for  no  extended  discussion. 
In  the  two  instructions  which  the 
court  granted,  the  defense  relied 
upon  was  fairly  presented  to  the 
jury.  The  defense,  so  far  as  valid, 
was  that  the  defendant  used  his 
knife  in  self-defense,  because  he  was 
being,  at  the  time,  assaulted  by  the 
plaintiff.  The  jury  were  told  that 
he  was  justified  in  resorting  to  such 
violence  as  the  circumstances  of  the 
case  might  require;  that  the  force 
to  be  used  in  protecting  his  person 
might  be  in  proportion  to  the  attack 


made,  and  the  imminence  of  tbe 

danger  as  it  appeared  to  him  at  the 
time  of  the  attack,  and  that,  if  he 
only  used  such  force  as  appeared  to 
him  to  be  reasonably  necessary  to 
protect  himself  from  great  bodily 
harm,  the  plaintiff  could  not  recov- 
er; that,  if  he  was  assailed  by  more 
than  one  person,  he  might  act  with 
more  promptness  and  resort  to  more 
forceful  means  to  protect  himsdf 
than  where  the  assault  was  made  by 
a  single  person;  and  that  they 
should  consider  all  the  facts  and  cir- 
cumstances actuating  him  in  resort- 
ing to  the  force  which  he  used. 
Every  right  of  the  defendant  was 
fuUy  protected  by  j^,^^,^ 
these   mstructions,  i>Btra«ti*M 
and  while  the  evi- 
dence  in  support  of  the  defense  was 
weak  and  inconclusive,  hardly  suf- 
ficient to  sustain  a  verdict  in  his 
favor,  still,  if  the  jury  had  disbe- 
lieved the  evidence  of  the  plaintiff 
and  her  witnesses,  the  ijostructions 
which  were  given  clearly  authorized 
such  a  finding. 

The  defendant  also  appears  to 
claim  immunity  upon  the  ground 
that  the  cutting  was  accidental, — 
that  he  intended  to  cut  the  iriain- 
tiff's  brother,  and  that  she  got  in 
the  way.  It  is  not  essential,  how- 
ever, in  a  civil  suit  A.M«nt- 
for  damages,  that  »«ees«itar  ot 
there  be  an  intent 
to  injure  the  particular  person  who 
is  injured.  Reynolds  v.  Pierson.  29 
Ind.  App.  273,  64  N.  E.  484;  2  R. 
G.  L.  630.   It  is  clear  that,  where 
one  commits  a  wanton,  reckless,  and 
dangerous  act,  which  may  result  in 
injury  to  any  one  of  a  number  of 
others,  such  as  shooting  into  a 
crowd,  he  is  guDty  of  assault  and 
battery,  though  he  has  no  si>ecific 
intention  to  injure  any  particular 
person.   People  v.  Raher,  92  Mich. 
165,  31  Am.  St.  Rep.  575,  52  N.  W. 
625.  It  is  correct  to  say  that  every 
person  is  liable  for  the  direct,  natr- 
ural,  and  probable  consequence  of 
his  acts,  and  that  everyone  doing  an 
unlawful  act  is  responsible  for  all 
of  the  consequential  results  of  that 
actt  So.  that,  if  two  persons  motual- 


Digitized  by  Google 


BANNISTER  v.  MITCHELL.  771 

(Ity  Va.  578,  104  B.  B.  800.) 

ly  engasre  in  a  duel  in  the  public  Upon  the  merits  of  the  caee  the 

streets,  and  a  passer-by*  is  hit,  verdict  is  fully  justified  by  the  evi- 

though  unintentionally,  both  will  be  dence,  and  we  find  no  reversible  er- 

held  sTuilty  as  principals.   2  B.  C.  ror  in  the  proceedings. 

L.  630.  Affirmed. 


ANNOTATKm. 
PmitiTv  or  vsmaplHry  damagw  lor  awwdt 


L  Scope  and  introduetioii,  771* 
n.  Statement  of  rales: 

a.  In  general,  773. 

b.  Particular  instmetitms;  tea-' 

sons  for  rale,  780. 
&.  Neeeuity  for  actual  damages, 
and    their    proportion  to 
exemplary  damages,  788. 

d.  Effect  of  death  of  party  a»* 

saulted  or  of  assailant,  792. 

e.  "Exemplary"     damages  as 

compensation  for  nonpecnni- 
ary  losses,  793. 
£.  Voluntary  combat,  797. 
m.  Effect  of  criminal  liabiU^r 

a.  As  a  bar  to  recoveiy  of  ezi 

emplary  damages: 

1.  Hajority  rule,  798. 

2.  Minori^  mk,  801. 

b.  Uitigation  it  exemplary  dam*- 

ages,  803. 
IV.  Malice: 

a.  Necessity  fat  and  nature  et 

malice  in  general,  808. 

b.  Malice  toward  third  person, 

818. 

e>  Presumptiini  and  zeasonable 
doubt,  814. 

d.  Ability  to  entertain  malicious 

intent;  intoxication,  814. 

e.  Joint   tort-feasors;  imputed 

malice,  818. 

J.  Scope  and  Mrodttetiotu 

The  present  annotation  deals  In 
^neral  with  questions  arising  be- 
tween the  immediate  parties  to  the 
assault,  and  not  with  the  rights  of 
tbird  pereons  (see,  for  example, 
Sherznan  t.  Johnson  (18S6)  58  Yt  40, 
2  AtL  707,  as  to  the  right  of  a  father 
to  recover  exemplary  damages  for  an 
asflault  on  his  minor  son,  and  Stowers 
Furniture  Co.  V.  Blake  (1908)  ISa^la. 
639,  48  So.  89,  as  to  the  liability  of 
one  at  whose  instance  property  is 
seized  on  execution  for  an  assault 
committed  in  making  the  seizure). 
Oases  are  excluded  in  so  far  aa  they 
involve  merely  the  question  of  liability 


y.  ProTocatiai: 

a.  In  genera],  810. 

b.  Cooling  time,  821.  - 
VL  Statatoiy  provisions,  827. 

VIL  Hatters  of  practice  and  proeed> 
ure: 

a.  Jury  qoestioas;  discretion  d 

Jury,  828. 
K  Pleadings,  888. 
C  Evidence: 

1.  In  general,  885. 

2.  Of     pecuniary  eireum- 

stances  of  parties,  838. 

d.  ExcesaivenesB  irf  verdietv  8^ 
Vin.  Application:  , 

a.  In  general,  848.  ' 

b.  Assaults  vith  weapons  likely 

to  produce  ■erions  iojnryi 
846. 

e.  Assaults  on  women  or  m 

feeble  <nr  faivalid  persons, 
848. 

d.  Assaults  on  children,' 861. 

e.  Assaults  by  officers,  862. 

f.  Assault  by  one  as  member  of 

a  crowd  or  mob,  862. 

g.  Bemoving  trespassers,  862. 

h.  Unauthorized  surgical  opera- 

tion, 866. 
IX.  Miscellaneous,  866. 

of  an  employer  for  exemplary  damages 
for  an  assault  committed  by  a  servant. 
And  the  annotation  does  not,  in 
general,  include   cases  where  the 

master  sustained  a  special  contractual 
relationship  to  the  one  assaulted  by 
the  servant,  as  in  the  case  of  assaults 
on  passengers  by  railroad  employees. 

There  are  many  questions  pertaining 
to  the  present  subject  which  are  not 
distinctive  to  actions  for  assault  and 
battery,  and  some  questions  arise  in 
this  class  of  cases  where  the  line 
between  exemplary  and  compensatory 
damages  is  not  clearly  drawn  in  the 
cases.  It  has  not  been  considered 
desirable    to    eliminate    all  such 
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questions,  but  the  reader  should  bear 
in  mind,  in  considering  these  ques- 
tions, that  the  principles  involved 
extend  to  other  kinds  of  actions  than 
for  assault  and  battery,  and  that,  for 
an  exhaustive  discussion  of  some  of 
these  questions,  cases  beyond  the 
scope  of  the  present  note  must  be 
considered. 

The  doctrine  allowing  exemplary  or 
punitive  damages  under  certain  cir^ 
cumstances  in  civil  actions  for  such 
torts  as  assault  and  battery  has  been 
considered  as  originating  at  a  time 
when  actual  or  compensatory  damages 
did  n6t  include  any  allowance  for  such 
nonpecuniary  losses  as  mental  suffer- 
ing. Thus,  in  holding  that  exemplary 
damages  cannot  be  allowed  as  punish- 
ment for  the  wrongful  act  of  the  de- 
fendant in  committing  tiie  assault,  the 
court,  in  Fay  v.  Parker  (1872)  53 
N.  H.  342,  16  Am.  Rep.  270,  referred 
to  the  development  of  the  term  "vin- 
dictive" damages  as  follows:  "The 
imposition  of  vindictive  damage  is,  by 
some,  supposed  to  have  originated  in 
actions  of  trespass  vi  et  armis,  slander, 
and  seduction ;  which  means,  that 
they  were  first  given  as  damages  for 
mental  pain.  But  'actual'  damage,  to 
use  the  .  very  common  word  employed 
in  the  cases,  being  habitually  referred 
to  things  purely  gross  and  material, 
an  injury  to  anything  mental  or 
spiritual  was  made  good  by  exemplary 
damages,  so  called,  which,  in  fact, 
were  as  purely  compensatory  as  the 
damages  given  for  injuries  to  material 
things, — both  kinds  of  damages  being 
compensatory,  and  nothing  more.  If 
compensation  were  now  understood, 
as  it  formerly  was,  to  be  made  for 
injuries  to  material  substance  only, 
and  exemplary  damages  were  now 
understood,  as  they  were  formerly,  to 
refer  to  injuries  to  the  spiritual  or 
mental  part  of  the  human  nature, 
there  would  be  no  trouble  or  difficulty 
in  the  matter;  but  in  progress  of  time 
these  definitions  have  changed.  Com- 
pensatory damages  now  include  in- 
juries to  the  mental  and  spiritual  part 
of  mankind;  and  this  change  of  defini- 
tion leaving  nothing  for  'exemplary 
damages,'  as  formerly  understood,  to 
operate  upon  and  be  applied  to,  by  a 
very  natural  mistake  the  term  'ex- 


emplary* has  been  supposed  to  refer 
to  criminal  punishment  for  the  saks 
of  public  example, —  an  idea  that  vas 
not  included  in  'exemplary  damages,' 
as  formerly  understood." 

And  in  Flanagan  v.  Womack  (1880) 
54  Tex.  45,  the  court  called  attention 
to  the  fact  that  the  doctrine  of  ex- 
emplary damages  doubtless  originated 
from  those  cases  in  which  a  sense  of 
justice  to  the  injured  party  demanded 
that  more  compensation  ^ould  be 
allowed  than  could  be  ^ven  for  the 
mere  physical  injury  sustained;  that 
the  outrage  upon  the  feelings  would 
be  of  such  a  gross  character  or  the 
assault  committed  under  circum- 
stances of  such  indignity  as  would 
require  ample  reparation,  but  which 
could  not  be  referred  to  any  fixed 
standard ;  and  that  therefore  this 
character  of  damages  was  in  a  degree 
necessarily  left  to  the  jury's  dis- 
cretion. 

The  cases  in  the  present  annotation 
fail,  for  the  most  par^  to  suggest 
clear,  logical  grounds  for  the  allow- 
ance of  exemplary  damages  in  civil 
actions  for  assault  and  battery,  be- 
yond the  mere  statement  of  the  idea 
that  punishment  should,  under  certain 
circumstances,  be  meted  out  to  the 
defendant,  and  an  example  should  be 
made  of  him  for  the  purpose  of  deter- 
ring him  and  others  from  committing 
similar  acts.  But  it  seems  difilcult,  on 
principle,  to  justify  criminal  punish- 
ment in  a  civil  action,  with  payment 
of  the  amount  assessed  aa  punislunent 
not  to  the  state  or  for  public  benefit, 
but  to  the  injured  party,  who  is  already 
fully  compensated,  when  the  same  act 
is  punishable  criminally  (see  III.  in- 
fra).  The  historical  development  of 
the  doctrine,  as  above  referred  to,  may, 
perhaps,  account  for  the  present 
status  of  the  law  on  the  question,  and 
explain  the  position  of  those  courts 
(see  II.  e,  infra)   which  have  in- 
terpreted "exemplars^"  damagea  aa 
meaaing  compensation  for  nonpecuni- 
ary losses.    The  matter  has  become 
now,  however,  in  many  jurisdictions, 
one  of  precedent  which  the  courts 
frequently  have  felt  themselves  bound 
to  follow,  although  they  disapproved 
of  the  rule. 
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a.  /tt  peneral. 

The  doctrine  that  exemplary  or 
punitive  damages  may  be  allowed  for 
an  assault  and  battery  committed 
wantonly,  maliciously,  or  under  cir- 
cumstances of  aggravation,  is  well 
settled  in  moat  jurisdictions. 

United  States^Denver  &  K.  6.  R. 
Co.  V.  Harris  (1887)  122  U.  S.  597,  SO 
L.  ed.  1146,  7  Sup.  Ct.  Rep.  1286; 
Cuahman  v.  Waddell  (1830)  Baldw. 
67,  Fed.  Gas.  No.  3,516;  Gallena  v.  Hot 
Springs  R.  Co.  (1882)  4  McCrary,  371, 
IS  Fed.  116;  Brown  v.  Evans  (1883) 

8  Sswy.  488,  17  Fed.  912,  affirmed  in 
(188S)  109  U.  S.  180,  27  L.  ed.  898,  8 
Sup.  Ct  Rep.  8S;  Boyle  v.  Case  (1883) 

9  Sawy.  386,  18  Fed.  880;  Winters  v. 
C^owen  (1898)  90  Fed.  99,  affirmed  in 
(1899)  37  C.  C.  A.  628,  96  Fed.  929; 
Norfolk  &  P.  Traction  Co.  v.  Miller 
(1909)  98  C.  C.  A.  453,  174  Fed.  607. 

Alabama. — ^Birmingham  R.  &  Elec- 
tric Co.  V.  Baird   (1900)   130  Ala. 
334, 54  LJt.A.  752,  89  Am.  St  Rep.  48. 
30  So.  456;  Mitchell  v.  Gambill  (1903) 
140  Ala.  316,  37  So.  290;  Lovelace  v. 
Miller  (1907)  150  Ala.  422,  11  L.R.A. 
(N^.)  670,  43  So.  734,  14  Ann.  Cas. 
1139;  Barlow  v.  Hamilton  (1907)  151 
Ala.  634,  44  So.  657;  Abney  v.  Mize 
(1908)  156  Ala.  391,  46  So.  230;  Irby 
Wilde  (1908)  155  Ala.  388,  46  So. 
454;  Stowera  Furniture  Co.  v.  Blake 
(1908)  168  Ala.  639,  48  So.  89;  Kress 
V.  Lawrence  (1908)  158  Ala.  652,  47 
So.  574;  Miller-Brent  Lumber  Co.  v. 
Stewart  (1909-1910)  166  Ala.  657,  51 
So.  943.  21  Ann.  Cas.  1149;  Birming- 
ham R.  Light  &  P.  Co.  V.  Coleman 
(1913)  181  Ala.  478,  61  So.  890;  Bir- 
minghsm  Macaroni  Co.  v.  Tadrick 
(1921)  205  Ala.  540,  88  So.  858;  Avon- 
dale  Uilla  V.  Bryant  (1913)  10  Ala. 
App.  607,  63  So.  932;  Greenwood  Caf6 
V.  Walsh  (1917)  15  Ala.  App.  519,  74 
So.  82;  Empire  Clothing  Co.  v.  Ham- 
mona   (1919)  17  Ala.  App.  60,  81  So. 
838. 

Arizona.— laeger  t.  Metcalf  (1908) 
11  Arfz.  283»  94  Pac.  1094. 

Arlcansas.  —  Barlow  v.  Lowder 
'(1S80>  35  Ark.  492;  Ward  v.  Black- 
wood C13S3)  41  Ark.  295,  48  Am.  Rep. 
41*  XfO  Laurin  v.  Murray  (1905)  75 
Ark.    232,  87  S.  W.  131;  Davis  t. 


Richardson  (1905)  76  Ark.  848,  89 

S.  W.  318;  Little  Rock  R.  &  Electric 

Co,  v.  Goerner  (1906)  80  Ark.  158,  7 

L.R.A.(N.S.)  97,  95  S.  W.  1007, 10  Ann. 

Cas.  273;  St  Louis  S.  W.  R.  Co.  v. 

Myzell  (1908)  87  Ark.  123,  112  S.  W. 

203;  St  Louis,  L  M.  &  S.  R.  Go.  v. 

Robertson  (1912)  103  Ark.  861,  146 

S.  W.  482;  St  Louis  S.  W.  R.  Co.  v. 

Mallard  (1912)  104  Ark.  641, 148  S.  W. 

261;  Pine  Bluff  &  A.  R.  R.  Co.  v. 

Washington  (1915)  116  Ark.  179,  172 

S.  W.  872;  St  Louis,  I.  M.  &  S.  R.  Go. 

V.  Jackson  (1915)  118  Ark.  391,  L.R.A. 

1915E,  668,  177  S.  W.  33;  Cooper  v. 

Demby  (1916)  122  Ark.  266,  183  S.  W. 

186,  Ann.  Gas,  1917D,  580. 

C^ifomia^Wilson  v.  Middleton 
(1852)  2  Cal.  64;  Wade  Thayer 
(1871)  40  Cal.  578;  Howell  v.  Scog- 

gins  (1874)  48  Cal.  355;  St  Ores  v. 
McGlashen  (1887)  74  Cal.  148,  16 

Pac.  462;  Bundy  v.  Maginess  (1888) 

76  Cal.  632,  18  Pac.  668;  Badostain  v. 

Grazide  (1896)  116  Gal.  425,  47  Pac. 
118;  Marriott  v.  Williams  (1908)  162 
Cal.  706,  126  Am.  St  Rep.  87,  93  Pac. 

875;  Walker  v.  Chanslor  (1908)  168 
Cal.  118,  17  LR.A.(N.S.)  455,  126 
Am.  St  Rep.  61,  94  Pac.  606;  Bloom- 
berg V.  Laventhal  (1919)  179  Cal.  616. 
178  Pac.  496;  Seelye  v.  Harvey  (1920) 
—  Gal.  App.  — ,  189  Pac.  311. 

ColotradOb'— Goarvoisier  v.  Raymond 
(1896)  23  Colo.  113,  47  Pac.  284;  Mc- 
Conaliiy  v.  Deck  (1905)  34  Colo.  461, 
4  LJt.A.(N.S.)  858,  83  Pac.  135,  7  Ann. 
Cas.  896;  Clark  v.  Aldenhoven  (1914) 
26  Colo.  App.  501,  143  Pac.  267. 

Connecticut.  —  Bartram  v.  Stone 
(1862)  31  Conn.  159;  Welch  v.  Durand 
(1869)  36  Conn.  182,  4  Am.  Rep.  55; 
Burke  v.  Melvin  (1877)  45  Conn.  243; 
Maisenbacker  v.  Society  Concordia 
(1899)  71  Conn.  369,  71  Am.  St  Rep. 
213,  42  Atl.  67;  List  v.  Miner  (1901) 
74  Conn.  50,  49  Atl.  856;  Hanna  v. 
Sweeney  (1906)  78  Conn.  492,  4 
L.R.A.(N.S.)  907,  62  Atl.  785;  Shupack 
V.  Gordon  (1906)  79  Conn.  298,  64 
Atl.  740;  Keane  v.  Main  (1910)  83 
Conn.  200,  76  Atl.  269;  Bogudski  v. 
Backes  (1910)  83  Conn.  208,  76  Atl. 
640;  Distin  v.  Bradl«y  (1910)  83  C^nn. 
466,  76  Atl.  991. 

Delaware.  —  Jefferson  v.  Adams 
(1845)  4  Harr.  321;  Dolson  t.  Hill 
(1866)  3  Houat  266;  Tatnall  v.  Conrt- 
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ney  (1881)  6'Houst  484;  Thomas  t. 
Black  (1889)  8  Houst.  607. 18  Atl.  771; 
Hendle  v.  Geiler  (1895)  —  Del.  — .  50 
Atl.  632;  Watson  t.  Hastings  (1897) 
1  Penn.  47,  39  Atl.  687;  Armstrong  v. 
Rhoads  ri902)  4  Penn.  151.  53  Atl. 
435;  Vansant  v.  Kowalewski  (1914)  6 
Boyce.  92.  90  Atl.  421. 

Florida^mith  v.  Bagwell  (1882) 
19  Fla.  117.  46  Am.  Rep.  12;  Webb  t. 
Brown  (1912)  63  Fla.  306,  58  So.  27. 

Georgia.— Atlanta  &  W.  P.  R.  Co.  v. 
Condor  (1886)  76  6a.  51.  8  Am.  Neg. 
Cas.  129;  Ratteree  v.  Chapman  (1887) 
79  Ga.  674.  4  S.  E.  684;  Parker  v, 
Lanier  (1888)  82  Ga.  216.  8  S.  £.  67; 
Berkner  v.  Dannenberg  (1908)  116  Ga. 
954,  60  L.B.A.  659.  43  S.  B.  468; 
Morgan  r.  Langford  (1906)  126  Ga. 
58.  54  S.  E.  818  (statute)  ;  Beckworth 
T.  Phillips  (1909)  6  Ga.  App.  859.  66 
S.  E.  1075. 

Hawaii. — Coffin  v.  Spencer  (1867)  2 
Haw.  23. 

lUlnola— McNamara  v.  King  (1846) 
7  111.  488;  Onsl7  v.  Hardin  (1860)  28 
111.  408;  Foote  v.  Nichols  (1862)  28 
HI.  486;  Hawk  t.  Ridgway  (1864)  33 
111.  473;  Dickey  v.  McConnell  (1866) 
41  111.  62;  Connelly  t.  Harris  (1866) 
41  111.  126;  Reeder  v.  Purdy  (1868) 

48  HI.  261;  Kelsey  v.  Henry  (1869) 

49  111.  488;  Alcorn  v.  Mitchell  (1872) 
68  HI.  563;  Scott  v.  Hamilton  (1878) 

71  111.  86;  Jones  Jones  (1874)  71 
111.  562;  Mitchell  v.  Robinson  (1874) 

72  Hi.  382;  Drohn  v.  Brewer  (1875)  77 
111.  280;  Hennies  v.  Vogel  (1877)  87 
111.  242;  Cummins  v.  Crawford  (1878) 
88  111.  312,  30  Am.  Rep.  668;  Wabash. 
St.  L.  &  P.  R.  Co.  V.  Rector  (1882)  104 
HL  296,  2  Am.  Neg.  Caa.  648;  Harrison 
V.  Ely  (1887)  120  HI.  83. 11  N.  E.  334; 
Chicago  Gonsol.  Traction  Co.  v. 
Mahoney  (1907)  230  111.  662,  82  N.  E. 
868;  S-ehmitt  v.  Kurrus  (1908)  234 
111.  678,  85  N.  E.  261;  Hembes  v.  Fick 
(1888)  26  111.  App.  597;  Von  Reeden 

Evans  (1893)  52  III.  App.  209; 
Razor  v.  Einsey  (1894)  56  III.  App. 
605;  Pratt  v.  Davia  (1906)  118  HI.  App. 
161,  affirmed  in  (1906)  224  111.  300,  7 
L.R.A.(N.S.)  609,  79  N.  E.  562,  8  Ann. 
Cas.  197;  Coal  Belt  Electric  R.  Co.  v. 
Young  (1906)  126  III.  App.  651;  Merri- 
fleld  V.  Davis  (1906)  130  111.  App.  162; 
Hidden  v.  Baker  (1914)  190  111.  App. 


661;  Michalak  v.  Tomkiewies  (1916) 
199  111.  App.  406;  Busick  v.  Hlinoia  G. 
R.  Co.  (1916)  201  111.  App.  63;  Hinton 
V.  Muhlman  (1916)  201  HI.  App.  177; 
Kelly  V.  Sanderson  (1917)  204  HI.  App. 
155. 

Indiana. — Southern  R.  Co.  v.  Crone 
(1912)  51  Ind.  App.  300.  99  N.  E.  762 
(illustrative  of  actions  against  rail- 
road company;  but  see  cases  in  tills 
state  under  III.  a.  2.  infra,  to  the 
effect  that  exemplary  damages  are  not 
recoverable  if  defendant  may  be 
punished  criminally). 

Iowa. — ^Hendrickson  v.  Kingsbury 
(1866)  21  Iowa.  S79;  Guengerich  v. 
Smith  (1873)  86  Iowa.  687;  Ward  t. 
Ward  (1875)  41  Iowa,  686;  Reddin  v. 
Gates  (1879)  62  Iowa.  210,  2  N.  W. 
1079;  Gronan  v.  Eukkuck  (1882)  69 
Iowa.  18,  12  N.  W.  748;  Mallett  v. 
Beale  (1885)  66  Iowa,  70,  23  N.  W. 
269;  White  v.  Spangler  (1885)  68 
Iowa,  222,  26  N.  W.  86;.  Root  v.  Sturdi- 
vant  (1886)  70  Iowa,  66,  29  N.  W.  802; 
Irwin  v.  Yeager  (1888)  74  Iowa.  174. 
87  N.  W.  136 ;  Martin  v.  Murphy  (1892) 
86  Iowa,  669.  52  N.  W.  662;  Hauser 
V.  Griffith  (1897)  102  Iowa.  216,  71 
N.  W.  223;  Reizenstein  v.  Clark  (1897) 
104  Iowa,  287,  73  N.  W.  588;  Fleming 
V.  Loughren  (1908)  139  Iowa,  517. 116 
N.  W.  606;  Brauae  v.  Brause  (1920) 
—  Iowa.  — ,  177  N.  W.  65. 

Kansas.— Wiley  v.  Keokuk  (1870) 
6  Kan.  94;  Wiley  v.  Man-a-to-wah 
(1870)  6  Kan.  Ill;  Titus  v.  Corkins 
(1879)  21  Kan.  722;  Tucker  v.  Green 
(1882)  27  Kan.  855;  Edwards 
Wamkey  (1901)  68  Kan.  889,  66  Pac. 
987 

Kentucky.— Gore  v.  Cladwick  (1888) 
6  Dana,  477;  ChUes  v.  Drake  (1859) 
2  Met  146.  74  Am.  Dec.  406;  Slater 
V.  Sherman  (1868)  6  Bush,  206;  Crab- 
tree  v.  Dawson  (1904)  119  Ky.  148. 
67  L.R.A.  665,  115  Am.  St.  Rep.  243, 
83  S.  W.  557;  Doerhoefer  v.  Shew- 
maker  (1906)  123  Ky.  646,  97  S.  W. 
7;  Renfro  v.  Barlow  (1909)  131  Ky. 
812,  116  S.  W.  226;  Downs  v.  Jackson 
(1910)  —  Ky.  — ,  128  S.  W.  339; 
Sparks  v.  Sipple  (1910)  140  Ky.  542, 
131  S.  W.  389;  White  v.  South  Coving- 
ton &  C.  Street  R.  Co.  (1912)  150  Ky. 
681. 150  S.  W.  837;  Chesapeake  &  O.  R. 
Co.  V.  Robinett  (1913)  161  Ky.  778. 
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46  IiJLA.(N.S.)  434,  162  3.  W.  976; 
Losisville  R.  Go.  v.  Frick  (1914)  168 
Ey.  450,  165  S.  W.  649;  Ragsdale  t. 
£zell  (1899)  20  Ky.  L.  Rep.  1667,  49 
S.  W.  775;  Crosby  v.  Bradley  (1890) 
11  Ky.  L.  Rep.  954;  Wood  v.  Young 
(1899)  20  Ky.  L.  Rep.  1931,  50  S.  W. 
541;  Carson  T.  Singleton  (1901)  23 
Ky.  L.  Rep.  1626,  66  S.  W.  821;  Hol- 
liiis  T.  Gorham  (1902)  23  Ey.  l*.  Rep. 
2185,  66  S.  W.  823;  Ryan  t.  Quinn 
(1903)  24  Ky.  L.  Rep.  1513,  71  S.  W. 
872;  Crocker  v.  Haley  (1906)  29  Ky. 
U  Rep.  174.  92  S.  W.  674. 

Louisiana.  —  Scheen  v.  Poland 
(1882)  34  La.  Ann.  1107;  Webb  7. 
Rothaehild  (1897)  49  La.  Ann.  244.  21 
So.  268;  Turnbow  v.  Wlmberly  (1901) 
106  Ia.  269,  80  So.  747;  Trahan  t. 
Benoit  (1916)  139  La.  626,  71  So.  893. 

Hain&— Pike  t.  Dilling  (1861)  48 
Me.  639;  Goddard  t.  Grand  Trunk  R. 
Co.  (1869)  67  Me.  202,  2  Am.  Rep.  39, 
8  Am.  Neg.  Cas.  316;  Hanson  v. 
European  &  N.  A.  R.  Co.  (1878)  62 
He.  84.  16  Am.  Rep.  404,  8  Am.  Neg. 
Cas.  886;  Currier  v.  Swan  (1874)  63 
He.  823;  Johnson  t.  Smith  (1875)  64 
Me.  653;  Macintosh  t.  Bartlett  (1877) 
67  Me.  130;  Webb  v.  Gilman  (1888)  80 
Me.  177,  13  Atl.  688;  Lanfest  v. 
Robbins  (1906)  101  Me.  176,  63  Atl. 
729;  RoMchand  v.  Maheox  (1908)  104 
He.  624,  72  Atl.  334;  Rogers  t.  Foote 
(1912)  109  Me.  664,  84  Atl.  643;  New- 
ton T.  Hawks  (1916)  113  Me.  44,  92 
Atl.  936;  Brann  v.  Leavitt  (1918)  117 
Me.  144,  103  Atl.  12. 

Maryland.  —  Gaither  v.  Blowers 
(1857)  11  Md.  536  (recognizing  rule) ; 
Baltimore  &  Y.  Tump.  v.  Boone  (1876) 
45  Md.  344;  Byers  v.  Homer  (1877) 
47  Md.  23;  Philadelphia,  W.  &  B.  R. 
Co.  T.  Larkin  (1877)  47  Md.  155,  28 
Am.  Rep.  442;  Sloan  v.  Edwards 
(1888)  61  Md.  89;  Baltimore  &  0.  R. 
Co.  V.  Barger  (1894)  80  Md.  23,  26 
LR.A.  220,  45  Am.  St.  Rep.  819,  30  Atl. 
660,  8  Am.  Neg.  Cas.  860;  Thillman  y. 
Neal  (1898)  88  Md.  625,  42  Atl.  242; 
Baltimore  &  0.  R.  Co.  v.  Strube  (1909) 
111  Md.  119,  78  Atl.  697;  Stockham  v. 
Malcolm  (1909)  111  Md.  616.  74  Atl. 
569,  19  Ann.  Cas.  769;  Zell  v.  Duna- 
way  (1911)  115  Md.  1.  80  Atl.  215. 

Minnesoto. — Gardner  t.  Kellogg 
(1877)    28  Minn.  463;  Boetcher  v. 


Staples  (1880)  27  Mimi.  808,  88  Am. 
Rep.  295,  7  N.  W.  263;  Crosby  v. 
Humphreys  (1894)  69  Minn.  92,  60 
N.  W.  843;  Gorstz  v.  Pinske  (1901)  82 
Minn.  456,  83  Am.  St.  Rep.  441.  85 
N.  W.  215;  Rauma  v.  Lamont  (1901) 
82  Minn.  477,  85  N.  W.  236;  Germolus 
V.  Sausser  (1901)  83  Minn.  141.  85 
N.  W.  946;  Berg  v.  St.  Paul  City  R.  Co. 
(1906)  96  Minn.  618,  106  N.  W.  191; 
Anderson  v.  International  Harvester 
Co.  (1908)  104  Minn.  49,  16  L.R.A. 
(N.S.)  440,  116  N.  W.  101;  Baum- 
gartner  v.  Hodgdon  (1908)  105  Minn. 
22.  116  N.  W.  1030;  Germann  v.  Great 
Northern  R.  Co.  (1912)  117  Minn.  310, 
136  N.  W.  750;  Moore  v.  Fisher  (1912) 
117  Minn.  389.  136  N.  W.  1126;  Dahl- 
■sie  Hallenberg  (1919)  143  Minn. 
234,  173  N.  W.  483. 

Mississippi.  —  Bell  v.  Morrison 
(1854)  27  Miss.  68;  Reese  v.  Barbee 
(1883)  61  Miss.  181  (effect  of 
drunkenness) ;  Lochte  v.  Mitchell 
(1900)  —  Miss.  — ,  28  So.  877; 
Wagner  t.  Gibba  (1902)  80  Miss.  58, 
92  Am.  St.  Rep.  698.  81  So.  484;  Yazoo 
&  M.  Valley  R.  Co.  v.  Williams  (1905) 
87  Miss.  344,  39  So.  489;  Kitteringham 
V.  McClutchie  (1906)  —  Misa.  — ,  41 
So.  65;  Yazoo  &  M.  Valley  R.  Co.  v. 
May  (1913)  104  Miss.  422,  44  L.R.A. 
■  (N.S.)  1138.  61  So.  449. 

Missouri.— Corwin  v.  Walton  (1863) 
18  Mo.  71,  69  Am.  Dee.  285;  Goetz  v. 
Ambs  (1868)  27  Mo.  28;  Green  v. 
Craig  (1870)  47  Mo.  90;  Dailey  v. 
Houston  (1874)  68  Mo.  361;  Nichols 
V.  Winfrey  (1883)  79  Mo.  544;  Beck  v. 
Dowell  (1892)  111  Mo.  506.  33  Am.  St. 
Rep.  547.  20  S.  W.  209.  affirming 
(1890)  40  Mo.  App.  71;  McNamara 
V.  St.  Louis  Transit  Co.  (1904)  182 
Ho.  676,  66  L.R.A.  486,  81  3.  W.  880; 
Bond  v.  Williams  (reported  here- 
with) ante,  756;  Gieske  v.  Redemeyer 
(1920)  —  Mo.  App.  — ,  224  S.  W.  92; 
Munter  v.  Bande  (1876)  1  Mo.  App. 
484;  Meyer  V.  Pohlman  (1882)  12  Mo. 
App.  668;  Howard  v.  Lillard  (1886) 
17  Mo.  App.  228;  Canfield  t.  Chicago, 
R.  I.  &  P.  R.  Co.  (1894)  59  Mo.  App. 
364;  Sloan  v.  Speaker  (1896)  68  Mo. 
App.  321;  Pierce  v.  Carpenter  <1896) 
65  Mo.  App.  191;  Mohelsky  v.  Hart- 
meister  (1897)  68  Mo.  App.  318; 
Berryman  v.  C<hc  (1898)  78  Mo.  App. 
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67;  Lyddon  t.  Dose  (1899)  81  Mo.  App. 
64;  Yeager  v.  Beny  (1900)  82  Mo. 
App.  634;  Johnson  v.  Bedford  (1901) 
90  Mo.  App.  43;  Hickey  v.  Welch 
(1901)  91  Mo.  App.  4;  Ickenroth  t.  St 
Louis  Transit  Co.  (1903)  102  Mo.  App. 
597,  77  S.  W.  162;  Happy  v.  Prichard 
(1905)  111  Mo.  App.  6.  85  S.  W.  655; 
Johnston  v.  Wells  (1905)  112  Mo.  App. 
557,  87  S.  W.  70;  Williams  v.  St. 
Louis,  M.  &  S.  £.  R.  Go.  (1906)  119 
Mo.  App.  663,  96  S.  W.  307;  Cody  t. 
Gremmler  (1906)  121  Ho.  App.  369, 
99  S.  W.  46;  Carmody  v.  St.  Louis 
Transit  Co.  (1907)  122  Mo.  App.  338, 
99  S.  W.  495;  Mitchell  v.  United  R.  Co. 
(1907)  125  Mo.  App.  1,  102  S.  W.  661 
(recosrnizing  rule) ;  Bascter  v.  Magill 
(1907)  127  Mo.  App.  392,  105  S.  W. 
679;  Neu^r  v.  Metropolitan  Street  R. 
Co.  (1910)  143  Mo.  App.  402, 127  S.  W. 
669;  Cook  v.  Neely  (1910)  143  Mo. 
App.  632,  128  S.  W.  233;  Cathey  v.  St. 
Louis  &  S.  F.  R.  Co.  (1910)  149  Mo. 
App.  134,  130  S.  W.  130;  Adams  v.  St. 
Louis  &  S.  F.  R.  Co.  (1910)  149  Mo. 
App.  278,  180  S.  W.  48;  Mills  v. 
MetropoUtan  Street  R.  Co,  (1911)  167 
Mo.  App.  629.  187  S.  W.  1006;  Dawson 
T.  Metropolitan  Street  R.  Co.  (1911) 
157  Mo.  App.  642,  138  S.  W.  665 
Jennings  t.  Appleman  (1911)  159  Mo. 
App.  12,  139  S.  W.  817;  Riddle  v. 
Moffitt  (1911)  159  Mo.  App.  470,  141 
S.  W.  448;  McMillen  v.  Elder  (1911) 
160  Mo.  App.  399,  140  S.  W.  917; 
Schafer  v.  Ostmann  (1913)  172  Mo. 
App.  602,  155  S.  W.  1102,  earlier 
appeal  supporting  rule  is  reported  in 
(1910)  148  Mo.  App.  644,  129  S.  W. 
63;  Ellis  v.  Wahl  (1914)  180  Mo.  App. 
507,  167  S.  W.  582;  Winston  v.  Lusk 
(1914)  186  Mo.  App.  381,  172  S.  W. 
76;  Wingate  v.  Bunton  (1916)  193  Mo. 
App.  470.  186  S.  W.  32;  Flynn  v.  St 
Louis  Southwestern  R.  Co.  (1917)  — 
Mo.  App.  — ,  190  S.  W.  371 ;  Lindstrom 
V.  Kansas  City  Southern  R.  Co.  (1920) 
202  Mo.  App.  399,  218  S.  W.  936;  Wolf 
V.  Baum  (1919)  —  Mo.  App.  — ,  211 
S.  W.  697;  Gieske  v.  Redemeyer  (1920) 
—  Mo.  App.  — ,  224  S.  W.  92;  Jessee 
V.  Kenney  (1921)  —  Mo.  App.  — ,  229 
S.  W.  219. 

New  Jersey^ — ^Bullock  v.  Delaware, 
L.  &  W.  R.  Co.  (1898)  61  N.  J.  L.  650, 
40  Atl.  650,  4  Am.  Neg.  Rep.  419; 


Osier  V.  Walton  (1901)  67  N.  J.  L  63, 
50  Atl.  690;  Blackmore  t.  Ellis  (1904) 
70  N.  J.  L.  264,  57  Atl.  1047;  Zick 
T.  Smith  (1921)  —  N.  J.  L.  — ,  112 
Atl.  846. 

New  York.  —  Voltz  v.  Blackmar 
(1876)  64  N.  Y.  440  (discussingnile); 
Yates  V.  New  York  C.  &  H.  R.  R.  Co. 
(1876)  67  N.  Y.  100;  Conners  v.  Walsh 

(1892)  131  N.  Y.  590,  30  N.  E.  59; 
Cook  T.  Ellis  (1844)  6  Hill,  466, 41  Am. 
Dec.  757;  Whitney  v.  Hitchcock 
(1847)  4  Denio,  461  (dictum) ;  Eeyes 
V.  Devlin  (1854)  3  E,  D.  Smith,  518; 
Waffle  V.  Dillenback  (1863)  39  Barb. 
123,  affirmed  in  (1868)  38  N.  Y.  53 
(recognizing  rule) ;  Hogan  v.  Ryan 
(1886)  25  N.  Y.  Week.  Dig.  349;  Clay- 
ton V.  Keeler  (1896)  18  Misc.  488,  42 
N.  Y.  Supp.  1051;  Frost  v.  Pinkertoo 
(1901)  61  App.  Div.  666,  70  N.  Y. 
Supp.  892;  Genung  v.  Baldwin  (1902) 
75  App.  Div.  195,  77  N.  Y.  Supp.  679. 
reversed  on  other  grounds  in  (1902) 
77  App.  Div.  584,  79  N.  Y.  Supp.  569, 
12  N.  Y.  Anno.  Cas.  236;  Galvinv.  Star- 
in  (1909)  132  App.  Div.  577,  116  N.  Y. 
Supp.  919;  see  also  Walker  v.  Wilson 
(1861)  8  Bosw.  686  (action  for  tres- 
pass in  forcibly  entering  plaintiff's 
premises  and  assaulting  his  clerk). 

North  Carolina. — (3ausee  v.  Anders 
(1839)  20  N.  C.  388  (4  Dev.  &  B.  L. 
246);  Pendleton  v.  Davis  (1853)  46 
N.  C.  (1  Jones,  L.)  98;  Louder  v.Hin- 
son  (1857)  49  N.  C  (4  Jones,  L.)  369; 
Smithwick  v.  Ward  (1859)  62  N.  C.  (7 
Jones,  L.)  64,  75  Am.  Dec.  453;  Johns- 
ton V.  Crawford  (1867)  61  N.  C. 
(Phill.   L.)    342;   White  v.  Barnes 

(1893)  112  N.  C.  823,  16  S.  E.  922; 
Blow  V.  Joyner  (1911)  156  N,  G.  140, 
72  S.  E.  319;  Saunders  v.  Gilbert 

(1911)  166  N.  C.  463,  38  L.R.A.(N5.) 
404.  72  S.  E.  610;  Trogdon  v.  Terry 

(1916)  172  N.  a  640.  90  S.  E.  583. 

North  Dakota. — Shoemaker  v.  Sonjn 
(1906)  16  N.  D.  518,  108  N.  W.  42,  11 
Ann.  Cas.  1173;  Selland  v.  Nelson 
(1911)  22  N,  D.  14, 132  N.  W.  220  (rule 
implied);  Stockwell  v.Brinton  (1913) 
26  N.  D.  1,  142  N.  W.  242;  Voves  v. 
Great  Northern  B.  Co.  (1913)  26  N.  D. 
110.  48  LJft.A.(N.SO  80, 143  N.  W.  760. 

Ohio.— Roberts  v.  Mason  (1859)  10 
Ohio  St  277;  Klein  t.  Thompson 
(1869)  19  Ohio  St.  669;  Mahoning 
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Valley  R.  Co.  v.  De  Pascale  (1904)  70 
Ohio  St.  179,  65  L.R.A.  860,  71  N.  £. 
633, 1  Ann.  Cas.  896, 16  Azn.  Neff.  Rep. 
548  (rale  assumed  or  implied);  Hu- 
bert V.  Doebricke  (1882)  8  Ohio  Dec 
Reprint,  618,  8  Ohio  I..  J.  268;  Hen- 
dricks V.  Fowler  (1898)  16  Ohio  G.  G. 
697,  9  Ohio  C.  D.  209;  August  t.  Pin- 
nerty  (1908)  30  Ohio  C,  C.  330; 
Uenninger  v.  Taylor  (1908)  30  Ohio 
C.  C.  717;  Baltimore  &  O.  R.  Co.  v. 
Reed  (1909)  31  Ohio  G.  C.  S21. 

Oklahoma.  —  Willet  t.  Johnson 
(1904)  13  Okla.  663,  76  Pac.  174. 

Or^on^Heneky  t.  Smith  (1882) 
10  Or.  349,  45  Am.  Rep.  143;  Stark 
T.  Epler  (1911)  69  Or.  262,  117  Pac. 
276;  Housman  v.  Peterson  (1915)  76 
Or.  566,  149  Pac.  688  (rule  recos- 
nized). 

PennsylTania.  —  Porter  v.  Seller 
(1854)  23  Pa.  424,  62  Am.  Dec.  341; 
Bobisonv.  Rupert  (1854)  23  Pa.  623 
(rule  recognized)  ;  Rhodes  v.  Rodgers 
(1892)  151  Pa.  634,  24  Atl.  1044; 
Wirsing  v.  Smith  (1908)  222  Pa.  8, 
70  Atl.  906;  Perovich  v.  Domansky 
(1911)  231  Fa.  66,  79  Atl.  877;  Lewis 
r.  Fleer  (1906)  80  Fa.  Super.  Ct.  237. 

Rhode  Island.  —  Hickey  v.  Booth 
(1909)  29  R.  I.  466,  132  Am.  St.  Rep. 
832,  72  Atl.  529;  Wilmot  t.  Bartlett 
(1916)  87  R.  I.  668,  94  Atl.  427. 

South  Carolina.  —  Chancellor  v. 
Vaughn  (1802)  2  S.  C.  L.  (2  Bay)  416; 
Wolflf  V.  Cohen  (1855)  42  S.  C.  L.  (8 
Rich.)  144;  Rowe  v.  Moses  (1866)  43 
S.  C.  U  (9  Rich.)  423,  67  Am.  Dec. 
560;  Hayes  t.  Sease  (1898)  51  S.  G. 
534,  29  S.  E.  269;  Edwards  v.  Wessin- 
ger  (1902)  65  S.  0.  161,  96  Am.  St 
Rep.  789,  43  S.  E.  618;  Davis  v.  Collins 
(1904)   69  S.  G.  460,  48  S.  E.  469; 
Calder  v.  Southern  R.  Go.  (1911)  89 
S.  C.  287,  71  S.  E.  841,  Ann.  Cas. 
1913A,  894 
South  Dakota.  —  Kerley  v.  Germ- 
:  scheid  (1906)  20  S.  D.  363,  106  N.  W. 
:  136;  BofiTue  v.  Gunderson  (1912)  30  S. 
D.  1,  137  N.  W.  595,  Ann.  Cas.  1916B, 
126;  I«ffgett  v.  Dinneen  (1918)  40 
&  D.  336,  167  N.  W.  235. 

1&meme4 — R.  R.  Springer  Transp. 
Cq,  v.  Smith  (1886)  16  Lea,  498,  1  S. 
W.  280;  LooisTille  &  N.  R.  Co.  v.  Ray 
,(1898)  101  Tenn.  1,  46  S.  W.  654; 
||eiiq>hiB  Street  R.  Go.  v.  Stratton 
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(1916)  131  Tenn.  620,  L.RJL1915E, 
704,  176  S.  W.  106, 

Texas.  —  Flanagan  t.  Womack 
(1880)  64  Tex.  46;  Shook  T.  Peters 
(1883)  59  Tex.  393;  Sargent  t.  Games 
(1892)  84  Tex.  156, 19 S.  W.  378;  Jack- 
son V.  Wells  (1896)  13  Tex.  Civ.  App. 
275,  35  S.  W.  528;  Shapiro  v.  Michel- 
son  (1898)  19  Tex.  Civ.  App.  615,  47  S. 
W.  746;  Galveston,  H.  &  S.  A.  B.  Ck>.  v. 
La  Prelle  (1901)  27  Tex.  Civ.  App. 
496,  65  S.  W.  488  (recognising  rule) ; 
Denison  &  S.  R.  Cte.  v.  Randell  (1902) 
29  Tex.  Civ.  App.  460,  69  S.  W.  1013; 
Flannery  v.  Wood  (1903)  32  Tex.  Civ. 
App.  260,  73  S.  W.  1072;  Parham  v. 
Lankford  (1906)  43  Tex.  Civ.  App.  31, 
.93  S.  W.  626;  Hall  v.  Hayter  (1919) 
—  Tex.  Civ.  App.  209  S.  W.  436; 
Walker  t.  Kellar  (1920)  —  Tex.  Civ. 
App.  — ,  218  S.  W.  792,  later  appeal  in 
(1921)  —  Tex.  Civ.  App.  — ,  226  S.  W. 
796;  Pfluger  v.  Schoen  (1920)  —  Tex. 
Civ.  App.  — ,  221  S.  W.  1090  (rule  as- 
sumed). 

Utah^-^ee  Hirabelli  v.  Daniels 
(1912)  40  Utoh.  613,  121  Pac.  966; 
Marble  v.  Jensen  (1919)  68  Utah,  226^ 
178  Pac.  66. 

Vermont — ^Devine  v.  Rand  (1866) 
88  Vt  621;  Earl  v.  Tupper  (1873)  46 
Vt  275;  Hoadley  v.  Watson  (1873)  45 
Vt  289,  12  Am.  Rep.  197;  Edwards  v. 
Leavitt  (1873)  46  Vt  126;  Newell  v. 
Whitcher  (1880)  53  Vt  689,  38  Am. 
Rep.  703;  Sherman  v.  Johnson  (1886) 
58  Vt  40,  2  Atl.  707  (recognizing 
rule) ;  Goldsmith  v.  Joy  (1889)  61  Vt 
488,  4  L.R.A.  500,  15  Am.  St  Rep.  923, 
17  Atl.  1010;  Parker  v.  Coture  (1890) 
63  Vt.  155,  25  Am.  St.  Rep.  750,  21 
Atl.  494;  Roach  v.  Galdbeck  (1892)  64 
Vt  693,  24  AtL  989;  Dubois  v.  Roby 
(1911)  84  Vt.  465,  80  Atl.  160;  Rogers 
v.  Bigelow  (1916)  90  Vt  41,  96  Atl. 
417;  Niebyski  v.  Welcome  (1919)  93 
Vt  418,  108  Atl.  341. 

Virginia.  —  Borland  v.  Barrett 
(1882)  76  Va.  128,  44  Am.  Rep.  162; 
Bannister  v.  Mitchell  (reported 
herewith)  ante,  768. 

West  Virginia. — Stevens  v.  Fried- 
man (1906)  68  W.  Va.  78,  51  S,  E. 
132;  Smith  v.  Fahey  (1908)  63  W. 
Va.  346,  60  S.  E.  250;  Fink  v.  Thomas 
(1909)  66  W.  Va.  487,  66  S.  E.  660,  19 
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Ann.  Cas.  671  (assuming  rule)  ;  Hunt 
V.  Di  Baco  (1911)  69  W.  Va.  449,  71  S. 
E.'6S4;  Pendleton  t.  Norfolk  &  W. 
B.  Co.  (reported  herewith)  ante,  761. 

Wisconsin.  —  Mc Williams  v.  Brags 
(1854)  8  Wis.  424;  Birchard  v.  Booth 
(1S55)  4  Wis.  67;  Barnes  v.  Martin 
(1862)  15  Wis.  240,  82  Am.  Dec.  670; 
Fairbanks  t.  Wittor  (1864)  18  Wis. 
288,  86  Am.  Dec.  766;  Merely  v.  Duo^ 
bar  (1869)  24  Wis.  183;  Schmidt  v. 
Pfeil  (1869)  24  Wis.  462;  Wilson 
Young  (1872)  31  Wis.  674;  Bass  t. 
Chicago  &  N.  W.  R.  Co.  (1877)  42  Wis. 
^64,  24  Am.  Rep.  437 ;  Brown  t.  Swine- 
ford  (1878)  44  Wis.  282,  28  Am.  Rep. 
682;  Corcoran  v.  Harran  (1882)  66 
Wis.  120,  12  N.  W.  468;  Shay 
Thompson  (1884)  69  Wis.  640,  48  Am. 
Rep.  638,  18  N.  W.  473;  Draper  v. 
Baker  (1884)  61  Wis.  450,  60  Am.  Rep. 
143,  21  N.  W,  527;  Spear  v.  Sweeney 
(1894)  88  Wis.  645,  60  N.  W.  1060; 
Nichols  V.  Brabazon  (1896)  94  Wis. 
649,  69  N.  W.  342;  Lamb  v.  Stone 
<1897)  95  Wis.  254,  70  N.  W.  72;  Lowe 
.T.  Ring  (1904)  128  Wis.  107, 101  N.  W. 
S81;  Deragon  t.  Sera  (1908)  187  Wis. 
276,  20  L.R.A.(N.S.)  842,118  N.  W. 
889;  Thomas  v.  Williams  (1909)  139 
Wis.  467,  121  N.  W.  148;  Palmer  v. 
Smith  (1911)  147  Wis.  70,  132  N.  W. 
614;  Ogodziski  v.  Gara  (1921)  —  Wis. 
— ,  181  N.  W.  227;  Ogodziski  v.  Gara 
.  (1921)  —  Wis.  — ,  181  N.  W.  231. 

Wyoming. — Williams  v.  Campbell 
(1913)  22  Wyo.  1, 183  Pac.  1071. 

Canada^later  y.  Wstto  (1911)  16 
B.  C.  36. 

It  follows,  as  a  corollary  of  the 
above  rule,  that  if  the  proof  fails  to 
show  wantonesBS  or  malice  or  ag- 
gravating circumstances,  punitive 
damages  cannot  be  recovered.  See, 
for  example,  Steeve  v.  Smith  (1910) 
153  111.  App.  630;  McGlothlin  v.  Peters 
(1916)  201  111.  App.  181;  Joiee  v. 
Branson  (1880)  73  Mo.  28;  Orscheln 
V.  Scott  (1901)  90  Mo.  App.  852; 
Bullock  V.  Delaware,  L.  &  W.  R.  Go. 
(1898)  61  N.  J.  L.  660,  40  Atl,  660,  4 
Am.  Neg.  Rep.  4i9;  Williams  v.  Gar- 
rett (1856)  12  How.  Pr.  (N,  Y.)  456; 
Fink  V.  Thomas  (1909)  66  W.  Va.  487, 
66  S.  E.  650,  19  Ann.  Cas.  571;  Barnes 
V.  Martin  (1862)  16  Wla  240,  82  Anu 
Dec.  670. 


The  Jury  is  only  at  liberty  to  award 
punitive  damages  for  an  assanH  when 
there  has  been  such  reckless  and 
wanton  disregard  of  the  plaintiff's 
rights  as  shows  a  malignant  spirit  on 
the  part  of  the  defendant.  Pendel- 
TON  V.  Norfolk  &  W.  R.  Co.  (re- 
ported herewith),  ante,  761. 

EiXemplary  damages,  it  was  said  ia 
Baumgajiner  v.  Hodgdon  (1908)  106 
Minn.  22,  116  N.  W.  1030.  can  be  al- 
lowed only  where  the  wrong  com* 
plained  of  was  wilful  and  maliciouB, 
or  committed  in  a  spirit  of  mischief 
and  criminal  indifference  to  civil  obli- 
gations. 

It  was  said  in  Birmingham  R.  Light 
&  P.  Co.  V.  Coleman  (1913)  181  Ala. 
478,  61  So.  890,  that  "in  civil  actions 
for  damages  for  assaults  and  batter- 
ies or  for  assaults,  exemplary  dam- 
ages are  recoverable  whenever  the 
'wrongful  act  was  done  wantonly  or 
maliciously,  or  waa  attended  with  in- 
sult, oppression,  or  other  drcom- 
etances  of  aggravation.' " 

It  is  not  entirely  clear  whether  the 
English  court  in  such  cases  as  Forde 
V.  Skinner  (1830)  4  Car.  &  P.  (Eng.) 
239,  intended  to  approve  the  allow- 
ance of  examplary  damages  for  an  as- 
sault, using  that  term  in  the  sense  tit 
damages  as  a  punishment,  or  wheth- 
er it  intended  merely  to  allow  dant- 
ages  for  mental  suffering,  injury  to 
feelings,  etc.,  in  view  of  circum- 
stances of  aggravation.   In  tiiia  caee. 
where  parish  officers  forcibly  cut  off 
the  hair  of  a  woman  pauper  in  the 
poorhouse,  the  court  said  that  if  the 
act  was  done  violently  and  with  force, 
and  with  the  malicious  intent  im- 
puted, namely,  of  'taking  down  their 
pride,"  and  not  with  a  view  to  clean- 
liness, increased  damages  because  vt 
aggravation  should  be  allowed. 

"Exemplary  and  punitory  damages 
in  law  mean  the  same  thing.  They 
are  damages  given  in  the  way  of  ex- 
ample, warning,  and  punishment.'* 
Green      Craig  (1870)  47  Ho.  90. 

And  exemplary  damages  for  an  as- 
sault and  battery  are  allowable  not 
only  for  the  purpose  of  punishing  the 
defendant,  and  of  deterring  him  ttom 
future  wrongful  conduct  of  a  eindlari 
nature,  bat  also  for  the  purpose  «(i 
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makins;  an  example  of  him,  and  de- 
terring others  from  committing  sim- 
ilar offenses.  Ward  y.  Ward  (1876)  41 
Inva,  686  (see  this  case  and  others 
nnder  II.  b,  infra ;  but  for  construction 
of  the  term  "exemplary"  damages 
merely  as  compensation  for  non- 
pecuniary  loss,  see  II.  e,  infra. 

A  point  which  appears  to  be  well 
taken,  but  is  not  considered  generally 
in  the  cases.  Is  that  made  by  the  West 
Virginia  court,  that,  where  punitive 
damages  are  proper  in  case  of  assault, 
the  jury  should  not  first  ascertain  the 
amount  of   compensatory  damages, 
and  then  add  thereto  such  amount  as, 
in  its  judgment,  is  sufficient  to  punish 
the  defendant  and  to  serve  as  an  ex- 
sn^le  to  himself  and  others  to  pre- 
vent commission  of  similar  offenses; 
but  that,   since  the  compensatory 
damages  are  in  a  sense  punitive  in  so 
far  as  the  defendant  is  concerned,  in 
that  he  receives  no  benefit  therefrom, 
the  jury  should,  first  of  all,  consider 
whether  the  c<»npensatory  danosges 
which  they  have  allowed  are  sufficient 
punishment,  and,  if  not,  should  add 
fitereto  by  way  of  punishment  only 
sach  additional  sum  as»  together  with 
the  compensatory  damages,  will  be  a 
proper  punishment  for  the  defendant. 
This  principle  is  supported  in  assault 
and  battery  cases  by  the  decisions  in 
Hess  V.  Marinari  (1918)  81  W.  Va. 
500,  94^.  E.  968,  and  PENKiETOM  v. 
NosPOLK  &  W.  R.  Co,  (reported  here- 
with), ante,  761. 

In  Hess  v.  Marinari  (W.  Va.)  supra, 
the  court  held  that  an  instruction  was 
erroneous  that  if  the  jury  believed 
from  the  evidence  that  the  assault 
and  battery,  if  such  was  committed, 
was  done  maliciously,  wilfully,  wan- 
tonly, and  in  utter  disregard  of  plain- 
tiff's rights,  they  might,  in  their  dis- 
cretion, in  addition  to  compensatory 
damages,  give  punitive  or  exemplary 
damages  against  the  defendants  as  a 
punishment  to  them,  to  prevent  them 
and  ottiers  from  committing  like  of- 
fenses.  It  was  said:   "The  objection 
Qrged  to  this  instruction  is  that  it 
pmnitted  the  jury,  in  fixing  the  quan- 
tum of  damages,  to  ascertain:  first, 
irbat  damages  would  compensate  the 
'^ntiff  for  the  Injury  he  received; 


and  second,  if  they  decided-  to  award 
vsemplsary  damages,  to  ascertain  what 
amount  would  be  sufficient  to  puniah 
the  defendants  for  the  alleged  as- 
sault, and  to  add  these  two  amounts 
together  as  their  verdict.  It  cannot 
be  denied  that  this  is  the  effect  of  the 
instruction.  Under  our  holdings  com- 
pensatory damages  include  allow- 
ances for  mental  anguish  and  pain 
and  suffering,  and  for  this  reason 
there  is  very  little  occasion  for  the 
allowance  of  exemplary  damages. 
Damages  called  exemplary  or  punitive 
damages  are  more  frequently  allowed 
in  those  jurisdictions  where  compen- 
satory damages  do  not  include  the 
items  of  mental  anguish,  pain,  and 
suffering,  but  only  actual  pecuniary 
loss,  and  are  justified  largely  upon 
the  ground  that  they  are  a  compensa- 
tion to  the  party  for  the  mental 
anguish,  pain,  and  suffering  endured 
by  him.  In  this  jurisdiction  all  sueh 
items  of  damages  are  included  under 
the  head  of  compensation,  and  what- 
ever may  be  allowed  by  a  jury  as  ex- 
emplary or  punitive  damages  is  some- 
thing strictly  as  punishment,-HKnne- 
thing  to  which  the  plaintiff  is  in  no 
wise  entitled  as  a  compensation,  either 
for  any  actual  pecuniary  loss,  or  for 
any  pain  suffered,  or  humiliation 
which  he  may  have  endured.  In  a 
case  like  this  it  will  be  borne  in  mind 
that  all  damages  inflicted  upon  the 
defendant  are  purely  exemplary  or  in 
the  way  of  punishment.  He  gets 
nothing,  and  even  to  the  extent  that 
damages  are  awarded  as  compensa- 
tion  to  the  plaintiff  for  the  injury  he 
receives,  they  also  accomplish  the 
purpose  of  punishing  the  defendant, 
BO  ihat  it  is  quite  clear  that  where 
the  damages  found  by  the  jury  as 
compensation  for  the  injury  inflicted 
are  sufficient  of  themselves  to  punish 
the  defendant  for  the  wrong  he  has 
done,  in  a  case  in  which  punishment 
is  proper,  no  additional  damagw 
should  be  awarded  for  that  purpose." 

There  are  other  cases  which  in  re- 
sult seem  opposed  to  the  above  con- 
clusion, although  it  does  not  appear 
that  the  point  was  brought  to  the  at- 
tention of  the  court  For  example,  in 
Jennings     Appleman  (1911)  169  Ho. 
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App.  12,  139  S.  W.  817.  an  instruction 
was  held  not  erroneous  which  in- 
cluded the  proposition  that  the  in* 
juries  were  wilfully  inflicted,  the  jury 
might  assess,  in  addition  to  compensa- 
tory damages,  a  further  sum  by  way 
of  punitive  damages.  But  the  par- 
ticular objections  raised  and  dis- 
cussed related  to  the  term  "wilfully." 

The  somewhat  novel  defense  was 
unsuccessfully  interposed  to  the  al- 
lowance of  exemplary  damages  for  as- 
sault, in  Webb  v.  Gilman  (1888)  80 
He.  177,  13  Atl.  688,  that  the  plaintiff 
ought  not  to  be  allbwed  such  dam- 
ages because  he  was  guilty  of  great 
rashness  and  folly  in  going  to  see  the 
defendant  and  trying  to  make  a  con- 
tract with  him  in  view  of  the  fact  that 
actual  malice  had  radsted  between  the 
parlies  for  years.  The  trial  court 
stated  to  the  jury,  in  refusing  to  ex- 
clude exemplary  damages  on  this 
ground,  that  while  it  had  known  of. 
many  cases  where  a  defense  was  made 
to  a  claim  for  exemplary  damages  on 
the  ground  that  parties  were  friendly 
before  the  affray,  and  that  it  was 
merely  the  result  of  sudden  provoca- 
tion, tills  was  the  first  claim  of  a  de- 
fense to  exemplary-damages  based  on 
the  ground  of  actual  malice  existing 
on  the  part  of  the  defendant  for  years 
culminating  in  an  assault. 

b.  BartUmlar  instnicUonai  reason*  fop 
rule. 

For  the  reason  that  in  some  juris- 
dictions (see  II.  e,  infra)  exemplary 
damages'  are  regarded  as  compensa- 
tion for  nonpecuniary  losses,  and  the 
further  reason  that  often  the  correct- 
ness of  a  particular  instruction  may 
be  in  doubt  although  the  general  prin- 
ciples are  comparatively  well  settled, 
attention  is  called  at  this  point,  by 
jurisdictions,  to  a  number  of  instruc- 
tions and  statements  of  rules  which 
have  been  approved  or  disapproved  in 
various  cases.  Instructions  relating 
to  particular  questions  are  considered 
later  in  the  annotation  under  the  ap- 
propriate headings.  For  example,  as 
to  instructions  infringing  on  jury's 
discretion,  see  VII.  a,  infra;  as  to  in- 
atructlon  on  the  question  of  provoca- 
tion, see  V.  infra;  as  to  the  correct- 


ness of  instructions  authorizing  tiie 
jury  to  award  such  punitive  damages 
as  they  might  "see  fit,"  see  Yazoo  & 
M.  Valley  R,  Co.  v.  Williams  (1905) 
87  Miss.  344,  39  So.  489;  Cooper  t. 
Johnson  (1884)  81  Mo.  483;  and  HaU 
v.  Hayter  (1919)  —  Tex.  Civ.  App. 
— ,  209  S.  W.  436,  under  VII.  a,  infrt. 
See  also  Hess  v.  Marinari  (1918)  81 
W.   Va.    500,   94   S.    E.    968,  and 

PENDLEm)N  V.  NOBFOLK  &  W.  R.  CO. 

(reported  herewith)  ante,  761,  under 
11.  a,  supra,  holding  erroneous  in- 
structions which  permitted  the  addi- 
tion of  punitive  damages  to  the 
amount  found  to  constitute  ctnnpessa- ' 
tory  damages;  and  St.  Ores  v.  Mc- 
Glasheu  (1887)  74  CaL  148.  16  Pac 
452,  under  IV.  c,  infra,  as  to  an  in- 
struction involving  question  of  rear 
sonable  doubt  of  malice. 

An  instruction  was  approved  In 
Empire  Clothing  Co.  v.  Hammont 
(1919)  17  Ala.  App.  60,  81  So.  838, 
that  if  the  jury  believed  from  all  the 
evidence  that  the  defendant  "unlaw- 
fully, wantonly,  and  intentionally  as- 
saulted the  plaintiff  with  a  pistol, 
they  may,  in  addition  to  actual  dam* 
ages,  assess  exemplary  or  punitive 
damages,  as  a  punishment  to  the  de- 
fendant, if  the  assault  was  attended 
with  circumstances  of  aggravatioiL.'' 

And  an  instruction  was  approved  in 
Jaegar  v.  Metcalf  (1908)  11  Aris. 
283,  94  Pac.  1094,.  that  "if  the  injury 
inflicted  by  the  defendant  waa  wan- 
ton, malicious,  and  committed  in  reck- 
less and  wilful  disregard  of  the  rights 
of  plaintiff,  "exemplary  damages 
might  be  allowed  in  case  the  compen- 
satory damages  return  might  not  be 
sufficient,  in  the  judgment  of  the  jury* 
"to  punish  .the  defendant  and  serve  as 
a  warning  to  others." 

But  an  instruction  that  if  the  jury 
found  that  the  assault  was  committed 
wilfully  and  maliciously,  they  had  the 
right  to  give  the  plaintiff  exemplary 
damages  in  addition  to  compensatory 
damages,  in  any  amount  they  believed  \ 
proper,  not  exceeding  a  stated  sum,  | 
was  held  erroneous  in  St.  Louis  S.  W.  ' 
R.  Co.  V.  Myzell  (1908)  87  Ark.  125, 
112  S.  W.  2qS,  it  being  said:    «*This  is 
putting  the  assessment  of  exemplary 
damages  at  larger  restrained  only  Igr 
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iriut  fhe  Jury  may  believe  propeVf 
iriien  their  assessment  'must  be  com- 
menaurate  with  the  vronir  done,  as 
shown  by  the  evidence  adduced.'  " 

And  it  was  held  erroneous,  in  an 
action  for  assault,  to  instruct  the  jury 
that  "in  case  of  personal  injury,  for 
which  a  criminal  prosecution  might 
have  been  brought  exemplaiy  dam* 
•sea  may  be  recovered  in  a  civil  suit," 
since  this  omitted  consideration  of 
miU^ting  circumstances  which 
might  prevent  the  allowance  of  ex^ 
emplary  damages.  Badostain  v.  Gra- 
nde (1896)  116  CaL  426,  47  Pac.  118. 

An  instruction  was  given  in  Tatnall 
v.  Courtney  (1881)  6  Houst.  (DeL) 
43i  as  follows:  "When  the  plaintiff 
shows  tiiat  the  attack  upon  him  was 
wanton  or  malicious,  without  any 
provocation,  and  the  wrong  inflicted 
was  grievous,  the  jury  may  give  him 
damages  without  reference  to  actual 
injury,  but  by  way  of  punishment  and 
example.   Such  damages  are  in  the 
reasonable  discretion  of  the  jury.  In 
view  of  all  facts  and  circumstances 
proved.   When  thus  given  they  are 
not  mere  compensation  to  the  plain- 
tiff, but  are  called  punitive,  vindic- 
tive, or  exemplary,  and  are  by  way  of 
public  example  or  punishment  In 
estimating  these  damages,  the  jury 
may  take  into  account,  and  should 
consider,  the  circumstances  of  time 
and  place  of  tiie  attack,  the  mode  of 
making  it,  the  insult  to  the  plaintiff, 
his  suffering  of  body  and  mind,  and 
any  other  fact  enhanced  the  injury  of 
the  plaintiff,  and  they  may  consider 
the  pecuniary  means  of  tiie  defendant 
in  awarding  them." 

In  Handle  v.  Geiler  (1896)  —  DeL 
— »  50  Atl.  682,  the  jury  were  In- 
stroicted  that  "in  determining  the 
matter  of  exemplary  damages,  you 
must  be  satisfied  that  the  injuries 
were  inflicted  in  a  depraved,  mali- 
cious, and  wilful  manner;  that  the  de- 
fendant did  not  merely  strike  a  blow, 
bat  that  he  struck  a  blow  entirely  dis- 
proportionate to  the  resistance  of- 
fered ;  that  he  did  it  with  a  bad  motive, 
with  a  bad  heart,  and  was  influenced 
by  malice.*' 

The  jury  was  instructed  in  Vansant 
T.  Kowalewski  (1914)  S  Boyce  (DeL) 


92,  90  Atl.  421,  that,  before  awarding 
to  the  plaintiff  exemplary  or  punitive 
damages,  they  must  be  satisfied  that 
the  injury  complained  of  was  not  only 
committed  by  the  defendant,  and  was 
wrongful  and  unlawful,  but  that  it 
was  also  malicious,  or  wilful  and 
wanton  in  its  character. 

Exemplary  damages,  it  was  said  in 
Handle  ▼.  Geiler  (DeL)  eupra,  are 
awarded  by  way  of  example  to  the 
community,  that  men  should  not  com- 
mit such  acts  producing  trouble  and 
disorder. 

In  Coffin  V.  Spencer  (1867)  2  Haw. 
23,  the  jury  were  instructed  that,  "in 
aggravated  cases,  when  it  appears 
that  the  defendant  was  actuated  by 
malicious  motives,  as,  for  Instance, 
when  a  violent  assault  and  battery 
has  been  committed  without  any  ap- 
parent provocation,  or  upon  slight 
and  inadequate  provocation?  when 
the  defendant  has  osckI  dangerous 
weapons ;  or  when  he  has  accom- 
panied the  act  with  snch  expressions 
as  displayed  a  malicious  purpose,  and 
not  merely  a  temporary  excitement  or 
irritation  of  passion  from  provoca- 
tion,— in  such  cases  juries  go  beyond 
the  rule  of  a  just  compensation  for 
the  injury  sustained  by  the  plaintiff, 
and  very  justly,  too,  in  my  opinion, 
award  against  the  defendant  what  are 
called  vindictive  damages,  punitive 
damages,  or,  as  we  say,  smart  money. 
In  such  cases  they  give  these  extra 
damages  as  a  punishment,  to  the 
plaintiff,  and  for  the  sake  of  exunple, 
to  deter  others  from  committing  the 
like  offense.'' 

In  Foots  T.  Nichols  (1862)  28  I!L 
486,  the  court  approved  an  instruc- 
tion that,  if  the  jury  believed  that  the 
defendant  assaulted  the  plaintiff 
without  provocation,  and  that  such 
assault  was  an  aggravated  one,  and 
that  the  public  good,  or  justice  to  the 
plaintiff,  or  both,  demanded  It,  they 
were  not  confined  in  their  verdict  to 
actual  damages,  but  might  give  exem- 
plary damages  not  only  to  compen- 
sate the  plaintiff,  but  to  punish  the 
defendant  for  such  wanton  injury,  not 
exceeding  the  amount  claimed  in  the 
declaration. 

An  instruction  was  approved  in 
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Harrison  v.  Ely  (1887)  120  IIL  83,  11 
E.  334,  that,  if  the  jury  found  the 
defendant  giiilty,  if  the  assfiult  and 
battery  was  unprovoked  by  the  plain- 
tiff, and  was  wantonly,  maliciously, 
an4  wilfully  inflicted,  and  plaintiff 
was  seriously  injured  thereby*  then, 
in  fixing  the  amount  of  the  plaintilTa 
damages,  they  were  not  confined  to 
the  actual  damages  proved,  but  might 
give,  in  addition  thereto,  such  exem- 
plary damages,  or  smart  money,  as,  in 
their  judgment  would  be  just  and 
proper. 

In  Friedman  t.  Shuflitowaki  (191S) 
182  IIL  App.  5  (abstract  of  decision 
only  reported),  it  was  held  that  "an 
instruction  in  an  action  for  assault, 
which  allows  the  jury  to  award  exem-> 
plary  damages  if  malice  has  been 
shown,  without  conditioning  it  upon 
defepdant'a  having  been  found  guilty, 
is  e^neous." 

In  an  action  against  a  street  rail- 
way company .  for ,  ejecting  a  passen- 
ger, an  instruction  that  the  jury 
naight  allow  exemplary  damages  not 
only  to  compensate  the  plaintiff,  but 
to  punish  the  defendant,  and  to  deter 
others  from  the  conunission  of  like 
offenses  if  the  assault  was  without 
provocation,  was  malicious,  aggra- 
vated, and  wanton,  and  if  the  jury  be- 
lieved that  "justice  and  public  good 
require  it,"  was  held,  in  Chicago 
Consol.  Traction  Co.  v.  Mahoney 
(1907)  230  IIL  662,  82  N.  868,  not 
erroneous,  as  submitting  to  the  jury 
the  qaestion  as  to  what  "justice  and 
public  good"  required. 

But  an  instruction  was  held  errone- 
ous in  Hendrickson  v.  Kingsbury 
(1866)  21  Iowa,  879,  which  authorized 
the  jury,  in  an  action  for  assault  and 
battery,  to  return  a  verdict  which 
would,,  in  addition  to  compensatory 
d«naga&,  "manifest  the  detestation  in 
which  the  act  is  held  by  them."  The 
other  portions  of  the  instraction, 
however,  the  court  did  not  regard  as 
erroneous.  After  defining  nominal 
and  compensatory  damages,  the  court 
instructed  the  jury  that  "exemplary 
damages  are  given  whenever  elements 
of  oppression  or  fraud  or  malice  enter 
into  the  commission  of  the  offense; 
and '  in  such  cases  the  jury  are  not 


limited  to  actual  compensation,  nor 
are  they  required  to  scrutinize  very 
closely  the  amount  of  their  verdici 
but,  blending  together  the  rights  of 
the  injured  party  and  the  interests  of 
communis,  they  may  give  sach  a  ver- 
dict as  will  compensate  for  the  injury, 
and  at  the  same  time  inflict  some 
punishment  upon  the  defendant  for 
his  wrongful  act,  protect  society,  and 
manifest  the  detestation  in  which  tiie 
act  is  held  by  them.  In  this  case  yoa 
may  give  either  nominal,  compensa- 
tory, or  exemplary  damages,  as  you 
9iay  believe  yourselves  justified  by 
the  evidence." 

In  Hendrickson  v.  •  Kingsbury 
(Iowa)  supra,  it  was  held  that  an  in- 
struction was  not  erroneous  which 
permitted  the  jury  to  render  a  verdict 
such  as  would  not  only  compensate 
for  the  injury,  but  would,  at  the  aame 
time,  "inflict  some  punishment  npon 
the  defendant  for  his  wrongful  set" 

And  instructiona  were  approved  in 
Root  V.  Sturdivant  (1886)  70  Iowa,  55, 
29  N.  W.  802,  to  the  effect  that  vindic- 
tive or  punitory  damages  were 
awarded  by  way  of  punishment  for  the 
wrongful  act  committed,  and  for  the 
purpose  of  restraining  wrongdoers 
from  .a  repetition  oi  like  wrongs;  and 
that  the  amount  which  should  be 
awarded  for  these  purposes  was  1^ 
very  largely  to  the  jury's  sound  dis- 
cretion. 

So,  an  instruction  was  approved  in 
Ward  v.  War4  (1875)  41  Iowa,  686, 
which  permitted  the  jury,  in  an  action 
for  assault,  to  allow  the  plaintiff  "ad- 
ditional, exemplary,  or  vindictive  dasH 
ages  in  any  amount  in  your  discre- 
tion proper  or  necessary  to  restrain 
the  defendant  and  others  from  the 
commission  of  like  acts  in  the  future," 
if  they  found  that  the  assl^ult  was 
committed  in  an  ignominious  manner, 
openly,  in  the  public  highwi^,  with 
intent  to  injure  the  plaintiff,  and  for 
the  purpose  of  gratifying  a  malicious 
purpose;  the  objection  being  that  the 
instruction  erroneously  directed  the 
finding  of  damages  which  should  op- 
erate to  deter  not  only  the  defendant, 
but  others,  from  the  commission 
like  acts  in  the  future.   The  court 
said:   "Counsel  for  defendant  insist 
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that  while,  in  proper  cases,  exemplary 
damages  may  be  allowed  for  the  pur- 
pose  of  punishing  the  defendant,  they 
oufht  not  to  be  carried  to  the  extent 
Oat  tiiey  may  serre  as  an  example 
to  others;  that  is,  the  defendant  oagfat 
not  to  suffer  for  the  purpose  of  publle 
good.  It  is  true  that  vindictive  dara- 
aires  are  never  allowed  alone  for  the 
parpoae  of  public  good,  through  the 
example  given  in  their  assessment. 
The  effect  upon  the  public  is  but  an 
incident,  just  as  the  effect  of  punish- 
ment In  criminal  cases  incidentally 
operates  to  deter  others  from  the  com- 
mission of  crime.    It  is  claimed  by 
defendant's   counsel  that,   In  civil 
cases,  damages  ought  to  be  limited  to 
the  extent  that  will  operate  alone  up- 
on the  offender  as  a  punishment,  and 
a  restraint  of  his  future  conduct;  the 
example  to  others  ought  to  be  kept 
out  of  view.   This  is  impossible,  be- 
cause, in  all  cases  of  punishment,  the 
example  will  reach  and  affect  the  pub- 
lie.   There  cannot  be  a  punishment 
without  an  example;  the  two  are  in- 
separable.  If  punishment  be  admin- 
istered so  there  will  be  no  example 
for  the  good  or  ill  of  the  public.  It 
ceases  to  be  punishment  Aa  the  ex- 
ample always  attends  punishment,  and 
of  necessity  reaches  and  affects  the 
public,  the  law  will  wisely  administer 
it,  both  in  civil  and  criminal  cases, 
with  a  view  of  producing  a  good  effect 
by  the  example."    As  will  be  ob- 
served from  the  instructions  set  out 
in  this  subdivision,  the  above  is  In 
accord  with  the  results  in  many  other 
cases  where  this  particular  point  was 
not,  however,  raised.    Among  other 
eases  in  which  instructions  have  been 
given  and  the  judgment  for  the  plain- 
tiff affirmed  without  consideration  of 
this  point;  see  Anderson  v.  Interna- 
tional Harvester  Co.  (1908)  104  Minn. 
49. 16  L.R.A.(N.S.)  440, 116  N.  W.  101, 
where  the  jury  was  instructed  that  if 
they  believed  the  assault  was  com- 
nutted  wilfully  and  wrongfully,  they 
might  allow  the  plaintiff  such  ad- 
ditional sum  as,  in  their  judgment^ 
tiiey  thonght  proper  and  right  1^ 
way  of  panitive  damages  **toT  the  pur^ 
pose  of  deterring  others  from  the 


commission  ol  similar  acti  to  •'  the 

future." 

An  instruction  in  an  action  for  as^ 
sanlt  and  battery  that  exemplary 
daiAages,  when  given,  were  assessed 
by  way  of  punishment  for  a  wrongful 
act  "wilfully"  or  wantonly  or  mali- 
ciously committed,  was  held,  in  White 
V.  Spangler  (1885)  68  Iowa,  222,  26  N. 
W.  85,  not  erroneous  on  the  ground 
that  the  jury  naight  interpret  the  word 
"wilfulljr"  to  mean  merely  an  act  in- 
tentionally done,  and  therefore  might 
award  exemplary  damages  even  if  the 
act  was  in  self-defense,  the  conrt  say- 
ing that,  under  the  dreamstances,  the 
tford  expressed  the  idea  that  the  act 
Was  committed  with  a  wrong  motive,  . 
as  well  as  that  it  was  intentional. 

In  an  action  for  assault  and  false 
imprisonment,  an  instruction  was  ap- 
proved in  Wiley  v.  Keokuk  (1870)  6 
Kan.  94,  that  *%henever  the  elements 
of  frand,  malice,  gross  negligence,  or 
oppression  mingle  In  the  controversy, 
the  law  allows  the  jury  to  give  what 
is  called  exemplary  or  vindictive  dam^ 
ages."  To  the  same  effect  is  Wiley  v. 
Man-a-to-wah  (1870)  6  Kan.  111. 

-An  instruction  In  an  action  for  as- 
sault and  battery,  authorizing  the 
jury  to  award  punitive  damages  as  a 
punishment  to  the  defendant,  and  as 
a  warning  to  others  not  to  commit 
similar  assaults  and  batteries,  was 
held  erroneous  in  Ryan  v.  Quinn 
(1903)  24  Ky.  L.  Rep.  1618,  71  S.  W. 
872.  The  court  cited  as  authority 
Schneider  v.  McGill  (1901)  23  Ky.  L. 
Rep.  687,  64  S.  W.  886,  where  a  similar 
instruction  was  held  erroneous  in  an 
action  for  false  imprisonment  In  the 
latter  case  the  court  said  that  it  was 
doubtful  if  the  jury  should  ever  be 
told  that  punitive  damages  are  per- 
mitted  as  a  punishment  of  the  defend- 
ant, the  better  practice  being  simply 
to  say,  after  stating  for  what  causes 
exemplary  or  punitive  damages  may 
be  awarded,  that  if  the  jury  thus  be- 
lieve, they  may,  in  the  exercise  of  a 
sound  discretion,  give  exemplary  or 
punitive  damages  not  exceeding  the 
amount  claimed.  The  proposition  is 
not  further  discussed  in  this  case. 

The  jury  may  properly  be  iU' 
strueted,  In  an  action  for  assault,  that 
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if  they  find  the  defendant  committed 
the  act  wantonly,  they  may,  if  they 
think  proper,  in  addition  to  the  actual 
damasres  which  the  plaintiff  has  sus- 
tained, allow  him  a  further  sum,-  aa 
exemplary  or  vindictive  damages,  both 
as  a  protection  to  the  plaintiff  and 
as  a  salutary  eocample  to  othen,  to 
deter  them  from  offending  in  like 
cases.  Pike  t.  Dilling  (1861)  48  Me. 
639.  <See  also  Ward  v.  Ward  (Iowa) 
supra,  and  other  cases  cited  in  this 
subdivision,  in  which  instructions  em^ 
bodying  the  idea  of  damages  as  a  re- 
straint on  others  have  been  approved.) 

An  instruction  was  approve  in 
Brann  v.  Leavitt  (1918)  117  Me.  144, 
108  Atl.  12,  that,  "it  is  a  rule,  in  a 
case  of  this  kind,  that,  when  an  as- 
sault is  wanton,  unprovoked,  cause- 
less, with  a  desire  to  hurt,  to  gratify 
anger  or  malice,  the  jury,  if  they 
think  the  actual  damages  awarded  are 
not  sufficient  punishment,  are  war- 
ranted in  adding  to  the  actual  dam- 
ages such  a  sum  as  smart  money,  or 
punitive  damages,  which,  taken  to- 
gether with  the  actual  damages,  will 
afford  a  sufficient  publishment  to  the 
person  who  has  done  the  wrong ; 
juries  are  not  compelled  to  do  this; 
they  are  not  required  to  do  it;  they 
are  allowed  to  do  it  Whether  they 
will  add  punitive  damages  or  not  is 
left  solely  to  the  discretion  of  the 
jury.  You  have  a  right  in  this  case, 
if  you  find  that  this  was  a  wanton, 
wicked  assault,  not  provoked  by  the 
plaintiff  himself,  to  add  to  the  actual 
damages  a  sufficient  sum  of  money  as 
punitive  damages  to  afford  sufficient 
punishment,  provided  the  actual  dam- 
age themselves  are  not  sufficient 
Otherwise  not" 

In  Thillman  v.  Neal  (1898)  88  Md. 
525,  42  Atl.  242,  instructions  were  ap- 
proved that  if  the  jury  found,  in  ad- 
dition to  the  fact  that  the  defendant 
assaulted  and  struck  the  plaintiff, 
that  he  "was  treated  with  reckless  vio- 
lence and  indignity,"  tiiat  they  might 
award  such  further  damages  as  they 
might  think  proper  from  all  the  evi- 
dence to  punish  such  conduct,  and  to 
deter  the  defendant  from  like  con- 
duct in  the  future. 

An  Instruction  was  amtroved  in  Zell 


V.  Dunaway  (1911)  116  Md.  1,  80  Aa 
216,  that  if  the  jury  believed  that  the 
plaintiff  was  injured  by  the  defend- 
ant, as  alleged,  and  that  the  assault 
and  battery  was  wanton,  unprovoked, 
and  excessive  in  its  nature,  titey 
might  inflict  vindictive  uid  punitive 
damages  on  the  defendant 

In  Alford  v.  Vincent  (1884)  53 
Mich.  555,  19  N.  W.  182,  the  court,  in 
holding  that  an  instruction  permitting 
the  jury  to  give  exemplary  damages 
in  an  action  for  an  aggravated  assault 
was  not  prejudicial  error,  said: 
"Complaint  is  also  made  that  the  court 
allowed  the  Jury  to  give  exemplary 
damages,  though  special  damages  are 
not  claimed  in  the  declaration.  The 
declaration  sets  out  an  aggravated  as- 
sault, with  circumstances  of  special 
injury,  including  a  miscarriage.  The 
estimate  of  damages  must  necessarily 
be  very  much  at  large  in  such  a  case. 
The  judge  told  the  jury  exemplary 
damages  might  be  given.  The  phrase 
is  an  unfortunate  one  and  liable  to 
mislead  .  .  .  but  in  this  case  the 
context  shows  that  the  judge  was  not 
leaving  the  jury  to  give  damages  at 
discretion;  but  only  in  view  of  the 
wilfulness  and  malice  of  defendants 
act  the  actual  damages  from  which 
could  not  be  accurately  computed. 
We  have  no  reason  to  think  the  jury 
were  misled."  (See  cases  from  Hiis 
state  under  II.  e,  infra.) 

The  correct  rule,  it  was  said  in  Berg 
V.  St  Paul  City  R.  Co.  (1905)  96  Minn. 
613,  105  N.  W.  191,  is  that  where  the 
defendant's  act  which  is  tiie  subject- 
matter  of  the  action,  is  shown  to  have 
been  wanton  or  malicious  or  fraudu- 
lent or  oppressive,  and  of  such  a 
character  as  to  indicate  that  he  acted 
with  a  reckless  disregard  of  the  rights 
of  the  plaintiff,  the  jury,  in  their  dis- 
cretion, may  award  to  the  plaintiff, 
in  addition  to  his  compensatory  dam- 
ages, such  further  reasonable  avm  aa 
exemplary  damages  as  they  deem  just 

The  court,  in  Anderson  v.  Interna- 
tional Harvester  Co.  (1908)  104  Minn. 
49,  16  L.R.A.(N.S.)  440,  116  N.  W.  101. 
laid  down  the  rule  in  an  action  for  as- 
sault, that  "where,  in  an  action  to  re- 
cover damages  for  a  tort  the  evidence 
shows  tiiat  the  act  was  committed 
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wUfnlly,  wronfffully,  or  maUdoasly, 
or  frandalently  or  oppressively,  and  ia 
of  such  a  character  as  to  indicate  that 
the  defendant  acted  with  a  reckless 
*  disregard  of  the  rights  of  the  plaintiff, 
the  jury  may,  in  its  discretion,  award 
exemplary  damases."* 

The  court  ai^roved  an  instruction 
in  Germolus  v.  Sausser  (1901)  88 
Minn.  141,  86  N.  W.  946,  that  If  the 
assault  and  battery  were  wilful  and 
malicious,  the  jury  might  allow  not 
onl7  actual  damages,  but  might  give 
punitive  or  exemplary  damages  "for 
the  purpose  of  preventing  the  defend- 
int  and  others  from  committing  such 
wilful  and  malicious  asaaults  in  the 
fotore.** 

And  in  Gorstx  v.  Flnske  (1901)  82 
Hinn.  456,  83  Am.  St  Rep.  441.  86  N. 
W.  215,  the  court  instructed  the  jury 
in  an  assault  and  battery  case,  that  if 
the  injuries  were  inflicted  wilfully 
and  siallcloasly»  tii^  were  not  limited 
to  mere  compensation  for  the  actual 
damages  sustained,  but  might  give 
such  farther  sum  by  way  of  exemplary 
damages,  as  an  example  to  others,  to 
deter  them  from  offending  in  a  like 
manner.  While  no  exception  was 
taken  to  this  portion  of  the  charge, 
the  court,  on  appeal,  said  that  it  un- 
doubtedly correctly  stated  the  law  in 
that  case. 

In  Boetcher  v.  Staples  (1880)  27 
Hina  808,  88  Am.  Rep.  296,  7  N.  W. 
263,  the  court  said:   "It  is  fully  set- 
tled by  the  decisions  of  this  court  that 
in  actions  for  torts,  where  there  has 
been  fraud,  malice,  or  oppression  on 
the  part  of  the  defendant,  the  jury 
may  allow  what  are  denominated  ex- 
emplary or  punitive  damages,— that 
is,  damages  beyond  the  mere  pecuni* 
ary  loss  or  injury  to  the  plaintiff,  and 
Intended  as  in  some  measure  a  punish- 
ment upon  the  defendant  for  the 
wrong  done,  and  as  an  example  to  de- 
ter others  from  similar  acts." 

An  award  of  punitive  or  exemplary 
damages  is  in  the  nature  of  punish- 
ment for  wrongdoing,  as  an  example; 
BO  that  others  may  be  deterred  from 
commission  of  such  wrongs,  and 
the  public  may  be  properly  protected. 
Yazoo  A  M.  Valley,  R.  Go,  v.  May 
16  A.L.R.— 60. 


(1018)  104  HisB.  422,  44  L.BJL(N.S.) 
1138.  61  So.  449. 

And  it  was  said  in  Yazoo  &  M.  Val- 
ley R.  Co.  V.  Williams  (1906)  87  Miss. 
344,  39  So.  489,  that  punitory  damages 
are  awarded  chiefly  on  account  of  a 
desire  to  protect  the  public  and  pre- 
vent the  repetition  of  such  actions. 

It  was  said  in  Bell  v.  Morrison 
(1854)  27  Mies.  68,  that  it  is  settled 
by  the  authorities  almost  without  ex- 
ception in  England  and  the  United 
States,  that  in  actions  for  injury  to 
the  person  or  to  character,  the  jury 
are  not  restricted,  in  giving  damages, 
to  the  actual,  positive  injury  sus- 
teined  by  the  plaintiff,  but  may  give 
damages  as  a  punishment  against  the 
defendant;  in  order  that  not  only  may 
the  plaintiff  receive  compensation  for 
the  injury  inflicted  upon  him,  but  that 
the  interest  of  society  may  be  re- 
garded, and  such  damages  awarded  as 
will  tend  to  operate  by  way  of  ex- 
ample, and  to  deter  others  from  simi- 
lar acts  of  violence  and  oppression. 

An  instruction  was  approved  in 
Lochte  V.  Mitchell  (1900)  —  Hiss.  — , 
28  So.  877,  that  if  the  defendant  wil- 
.fully  and  wantonly,  and  without  prov- 
ocation, assaulted  and  beat  the  plain- 
tiff, the  jury  might,  at  its  discretion, 
award  punitory  damages. 

Substitution  of  the  word  '^malidooB- 
ly"  for  the  word  "wanton^,"  in  an  in- 
struction offered  by  tiie  defendant, 
requiring  the  jury,  before  they  could 
assess  punitive  damages  for  an  as- 
sault, to  find  that  the  injury  was 
wantonly  inflicted,  without  any  cir- 
cumstances of  excuse  or  palliation, 
was  held  in  Gieske  v.  Redemeyer 
(1920)  —  Mow  App.  — ,  224  S.  W.  92, 
not  prejudicial  to  the  defendant  The 
court  said  that  the  plaintifTs  evidence 
tended  to  show  that  the  assault  was 
intentional,  without  just  cause  or  ex- 
cuse, and  it  followed  that  it  was  mali- 
cious and  unlawful,  and  might  form 
the  basis  for  punitive  damages. 

It  was  said  in  Ellis  v.  Wahl  (1914) 
180  Mo.  App.  507,  167  S.  W.  682,  that 
exemplary  damages  are  allowed  on 
the  theory  that  the  defendant's  con- 
duct has  been  such  that  he  deserves 
to  be  punished. 

The  basic  idea  of  punitive  dama^, 
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it  was  said  in  Mills  v.  Metropoli;tan 
Street  R.  Go.  (1911)  167  Ho.  App.  529, 
1S7  S.  W.  1006,  is  to  give  the  offender 
a  lesson  for  his  own  srood  and  for  the 
welfare  of  others  who  may  come  in 
contact  with  him  in  the  future,  and  to 
make  an  example  of  him  that  will 
serve  as  a  warning  to  others ;  and  the 
punishment  should  stop  when  the  doc- 
trines of  the  rule  are  satisfied. 

In  Baicter  v.  Magill  (1907)  127  Mo. 
App.  S92, 105  S.  W.  697,  the  coart  held 
that  an  instruction  was  properly  re- 
fused which  proceeded  on  the  theory 
that  the  quantum  of  force  employed, 
and  not  the  state  of  mind  with  which 
that  force  was  exerted,  determined 
whether  or  not  the  case  was  one  for 
exemplary  damages.  In  this  case  the 
defendant  requested  an  instruction 
ttiat  ezenqplary  damages  could  not  be 
allowed  unless  the  jury  believed  that 
the  defendant  broke  the  plaintiff's  jaw 
by  kicking  instead  of  striking  with  his 
fists.  It  was  said:  "Now  the  right 
to  recover  compensatory  [exemplary] 
damages  in  this  case  depended  not 
upon  the  quantum  of  force  employed 
by  defendant,  nor  was  it  material 
whether  the  plaintiff  received  his. 
broken  jaw  by  blows  from  defendant's 
fist  or  from  kicks  with  his  booted  foot; 
but  the  right  to  recover  such  damarres 
depended  rather  upon  the  fact  wheth- 
er such  blows,  either  from  the  fist  or 
foot,  were  administered  by  defendant 
while  in  a  malicious  state  of  mind; 
and  if  there  was  malice  on  the  part 
of  defendant,  then  the  case  was  one 
for  exemplary  damages." 

The  fact  that  an  instruction  author- 
izing the  Jury  to  allow  punitive  dam- 
ages if  they  found  the  assault  was 
made  wantonly  and  maliciously 
omitted  the  proposition  that  the  find- 
ing must  be  "from  the  evidence"  was 
held,  in  0>dy  v.  Gremmler  (1906)  121 
Mo*  App.  S59,  99  S.  W.  46,  not  to  ren- 
der the  instruction  erroneous,  where 
the  jury  had  just  been  instructed  that 
they  should  find  a  verdict  for  the 
plaintiff,  and  assess  his  actual  dam- 
ages, if  they  found  "from  the  evi- 
dence" that  tiie  d^endant  assaulted 
and  beat  the  plaintiff  without  cause. 

The  refusal  of  the  court  to  give  an 
instruction  that  "all    the  circum- 


stances of  the  transaction  are  to  be 
considered  by  the  Jury  in  determinins; 
whether  there  was  the  presence  or  ab- 
sence of  malice  on  the  part  of  the  per- 
sons making  the  arrest"  was  held  * 
prejudicial  error,  in  Frost  v.  Pinker- 
ton  (1901)  61  App.  Div.  566.  70  N.  Y. 
Supp.  892,  where  the  circumstances 
were  such  that  the  jury  might  have 
been  led  to  believe  that  they  need  look 
no  further  than  to  the  mere  fact  of 
tihe  assault,  which  was  made  in  con- 
nection with  an  alleged  wrongful  ar- 
rest, and  there  was  evidence  that  the 
defendant  acted  in  good  faith,  believ- 
ing that  the  plaintiff  was  committing 
a  misdemeanor. 

Instructions  were  approved  in  Con- 
nors V.  Walsh  (1892)  131  N.  Y.  690, 
80  N.  E.  79,  that  if  the  jury  found 
from  tiie  evidence  that  the  act  of  tiie 
defendant  was  wanton  and  malicious, 
they  had  the  right  to  add  to  the  actual 
damages  which  the  plaintiff  had  sna- 
tained  "something  more  by  way  of 
punishment — damages  that  are  called 
exemplary,  or  punitive,  or  snuit 
money,  for  the  purpose  of  teaching  the 
defendant  that  he  must  not  malicions- 
ly  and  wantonly  assault  a  person." 

Instructions  authorizing  exemplary 
damages  by  way  of  punishment  of  the 
defendant  for  an  assault  were  ap* 
proved  in  Gausee  v.  Anders  (1839)  20 
N,  C.  388  (4  Dev.  &  B.  L.  246). 

An  Instruction  that  if  the  jury  be- 
lieved the  attack  was  wanton  and  on- 
provoked,  and  with  a  deadly  weapon, 
they  could  give  exemplary,  or  even 
vindictive,  damages,  if  necessary,  to 
repress  the  practice  of  carrying  and 
using  deadly  or  dangerous  weapoi% 
was  held  in  Porter  v.  Seller  (1854)  2S 
Pa.  424,  62  Am.  Dec.  341,  not  objec- 
tionable on  the  ground  that  there  was 
no  evidence  that  any  such  practice 
existed  in  the  oommunity  where  tlie 
Injury  was  inflicted  and  the  cause 
tried;  since,  even  if  this  were  true,  the 
direction  was  correct  without  the  rea- 
son, and  the  addition  thereof  could 
not  injure  the  defendant,  but  might 
benefit  him,  as  the  jury  might  infa 
that  unless  necessary  to  repress  the 
practice  referred  to,  vindictive  dsn- 
ages  could  not  be  given. 

An  instruction  was  approved  in 
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Leggett  T.  DinnMn  (1918)  40  S.  D. 
836,  167  N.  W.  235,  that  if  the  Jury 
found  by  a  preponderance  of  the  evi- 
dence that  the  defendant  was  actuated 
by  hatred  or  ill  will  towards  the  plain- 
tiff, and  that  the  assault,  if  any,  was 
malicious,  they  might  award  the  plain- 
tiff such  damages  as,  under  the  evi- 
dence, they  thought  was  proper  by 
way  of  punishment  to  him  for  the  as- 
sault 

An  instruction  in  an  action  for  as- 
sault that  if  the  act  was  done  "wan- 
tonly and  wiUiout  justification"  the 
jury  might,  in  addition  to  actual  dam- 
Rges  sustained,  award  such  sum  as 
mifi^t  be  deemed  adequate  as  exem- 
plary or  punitive  damages,  was  held 
hi  Shook  y.  Peters  (1S8S)  69  Tex.  398, 
not  objectionable  on  the  ground  that 
it  was  misleading,  in  that  the  jury 
might  understand  that  the  terms 
"wantonly"  and  "without  justification" 
were  synonymous;  it  being  said  that 
this  was  not  the  effect  of  the  charge, 
but  on  the  contrary,  its  effect  was  that 
tiie  act  mast  have  been  not  only  wan- 
ton, but  also  without  justification. 

"Where  in  an  action  for  assault  and 
battery,  there  is  evidence  tending  to 
show  that  the  defendant  acted  with 
malice  toward  the  plaintiff,  or  with 
reckless  and  wanton  disregard  of  the 
rights  of  the  plaintiff,  it  is  proper  to 
instruct  the  jury  that  if  they  believe 
that  thB  defendant  did  so  aci^  they 
may,  in  their  discretion,  award  dam- 
ages in  excess  of  that  which  would 
compensate  the  plaintiff  for  his  in- 
jury, as  a  punishment  to  deter  the 
defendant  and  others  from  the  com- 
mission of  liVe  offenses."  Pendleton 
T.  NoBfOLE  ft  W.  R.  Co.  (reported 
herewith)  ante,  761. 

In  Fink  v.  Thomas  (1909)  66  W.  Vn. 
487,  66  S.  E.  660,  19  Ann.  Cas.  571,  an 
instruction  permitting  recovery  of 
punitive  damages  for  an  unjustifiable 
assault  merely  was  held  erroneous. 
In  this  case  the  instruction  directed 
the  jury  that  if  they  believed  that  the 
defendant  made  an  assault  on  the 
plaintiff,  and  did  strike  and  beat  him 
with  his  fist  and  a  pistol,  and  that 
such  assault  was  without  any,  or  upon 
slight,  provocation,  they  should  find 
for  the  plaintiff,  and  i^low  him  not 


only  compensatory  damages,  but  also 

such  damages  as  would  operate  as  a 
punishment  to  deter  him  and  others 
from  similar  conduct.  After  holding 
that  the  fact  that  the  instruction  was 
erroneous  in  directing  the  jury  to 
award  punitive  damages,  instead  of 
leaving  it  to  their  discretion,  the  court 
said:  "Another  vice  in  this  instruc- 
tion is  that  it  leaves  out  elements  es- 
sential for  the  finding  of  exemplary 
damages.  All  the  books  say  that  to 
warrant  punitive  damages  there  must 
be  malice,  oppression,  or  wanton,  wil- 
ful or  reckless  conduct.  .  .  .  This 
instruction  leaves  out  these  essential 
elements.  It  does  say  that  the  assault 
mnst  be  without  any  or  alight  provoca- 
tion, but  that  is  not  enough.  When 
we  go  beyond  actual  or  compensatory 
damages,  and  enter  the  domain  of  ex- 
emplary or  punitive  damages,  we  must 
find — a  jury  must  find — elements  and 
circumstances  based  on  the  evidence 
beyond  mere  compensation  for  injury. 
There  must  be  gross  fraud,  malice,  op- 
pression, or  wanton,  wilful,  or  reck- 
less conduct,  or  criminal  indifference 
to  civil  obligation." 

An  instruction  was  held  not  er- 
roneous, in  McWilliams  v.  Bragg 
<18&4)  8  Wis.  424,  that,  "if  the  offense 
is  committed  wilfully,  the  Jury  have 
a  right  to  give  damiMges  as  a  punish* 
ment  to  the  defendant,  for  the  pur^ 
pose  of  making  an  example,  and  as  a 
warning  to  him  and  others,  in  addition 
to  their  damages,  which  are  as  a  com- 
pensation for  the  plaintiff's  injuries." 

An  instruction  authorizing  a  jury, 
if  they  awarded  exemplary  damages 
for  an  assault,  to  consider  the  defend- 
ant's wealth,  was  held  in  Thomas  v. 
Williams  (1909)  139  Wis.  467,  121  K. 
W.  14S,  not  prejudicial  error,  as  omit- 
ting one  of  the  elements  upon  which 
exemplary  damages  are  awarded,  viz., 
the  seriousness  of  the  offense,  in  the 
absence  of  a  request  on  the  part  of  a 
defendant  for  additional  instructions. 

An  instruction  that  if  the  jury 
found  that  the  assault  and  battery 
were  inflicted  under  circumstances  of 
aggravation  or  cruelty,  with  vindic- 
tiveness  or  malice,  they  might  award 
exemplary  damages  by  way  of  punish- 
ment to  the  defendants,  was  approved 
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in  Lamb  v.  Stone  (1897)  96  Wis.  264, 
70  N.  W.  72. 

And  in  Birchard  v.  Booth  (1866) 
4  Wis.  67,  it  was  held  not  erroneous  to 
instruct  the  jury  as  follows:  *ln  ac- 
tions for  assault  and  battery,  where 
the  trespass  is  necessarily  wilful,  the 
jury  is  not  only  warranted,  but  in 
proper  cases  should  ^ve  not  merely 
compensatory  bnt  exemplary  dam- 
ages,— ^not  only  compensate  the  plain- 
tiff for  the  actual  pecnniaiy  loss  sus- 
tained by  him,  including  above  com- 
pensatory damages  for  his  loss  of 
time  and  expenses,  by  reason  of  the 
injuries  inflicted  by  the  defendant, 
but  also  for  the  amount  of  his  person- 
al su£Ferings  and  his  mental  suffering 
from  the  pain  and  Indignity  wilfully 
done  him.  And  you  may  go  farther, 
and,  if  yon  think  proper,  under  all  the 
circumstances  of  the  case,  yon  may  in- 
clude damages  by  way  of  example." 

An  instruction  was  approved  in  Wil- 
liams V.  Campbell  (1913)  22  Wyo.  1, 
133  Fac.  1071,  that,  in  addition  to  ac- 
tual damages,  if  any  were  found,  the 
jury  might  award  exemplary  damages 
in  case  they  found  that  the  wrongful 
acts,  if  any,  by  the  defendant,  causing 
the  actual  damages,"  were  committed 
in  a  wanton,  wilful,  or  reclcless  man- 
ner, or  in  case  you  find  such  acts  were 
committed  wantonly,  recklessly,  and 
without  due  regard  to  the  rights  of 
the  plaintiff,  or  if  you  find  that 
wrongful  acts  of  the  defendant  caus- 
ing such  damages  were  from  luiy  bad 
motive,  or  so  recklessly  done  as  to  im- 
ply a  disregard  for  the  obligations 
and  rights  of  the  plaintiff." 

e.  Ifeeeoaity  for  aetual  damages,  and 
their  proportion  to  exemplarv  dam- 
agea. 

See,  in  this  connection,  VII.  d,  infra. 

It  is  stated  in  8  R.  C.  L.  §  187,  that 
"as  a  general  rule,  exemplary  or  puni- 
tive damages  are  not  recoverable  in 
an  action  of  tort  unless  actual  dam- 
ages are  shown."  This  principle  is 
discussed  and  its  application  Illus- 
trated in  some  cases  of  assault  and 
battery.  It  should  be  observed,  how- 
ever, that  while,  in  several  of  the 
cases  cited  below,  nominal  damages 
are  regarded  as  sufficient  to  permit 
recovery  of  punitive  damages,  this  is 


a  doctrine  on  which  the  authoriti« 
do  not  appear  to  be  agreed,  the  ques- 
tion being  one  which  arises  in  many 
kinds  of  actions  besides  those  for  ta- 
sautt  and  battery. 

In  Lindstrom  v.  Kansas  City  S.  R. 
Co.  (1920)  202  Mo.  App.  S99,  218  S. 
W.  936,  the  court  said  it  was  well  set- 
tied  that  when  no  actual  damages  are 
suffered,  no  punitive  damages  can  be 
allowed.  And  it  was  held  in  this  ease^ 
in  an  action  for  assault,  where  the 
jury  returned  a  verdict  in  which  Vast 
found  the  issues  for  the  plaintiff,  and 
assessed  his  punitive  damages  at  $500, 
and  "actual  damages,  none,"  that  the 
verdict  was  not  such  that  a  judgment 
could  be  rendered  upon  it,  but  that 
the  court  should  have  sent  the  juiy 
back  with  instructions  to  return  a 
proper  verdict  and,  upon  failing  to 
do  tills,  after  the  Jury  was  discharged, 
he  should  have  granted  a  new  trial. 
The  court  distinguished  the  case  of 
Adams  v.  St.  Louis  &  S.  F.  R. 
(1910)  149  Mo.  App.  278,  130  S.  W. 
48,  infra,  where  the  jury  returned  a 
verdict  finding  the  issues  for  the 
plaintiff,  and  assessing  the  sum  of 

  dollars  as  actual  damages  and 

the  sum  of  $100  as  punitive  damages, 
on  the  ground  that,  in  tiie  case  before 
it,  the  jury  had  expressly  found  tiiat 
tike  plaintiff  did  not  suffer  any  actual 
damages,  while  in  ilie  Adams  Case 
there  was  a  mere  omission  to  find 
such  damages. 

In  Adams  v.  St.  Louis  &  S.  F.  R.  Ot. 
(Mo.)  supra,  it  was  held  that  the  fail- 
ure of  the  jury  to  assess  any  sum  as 
actual  damages  in  an  action  for  as- 
sault by  railroad  employee  in  ejecting 
the  plaintiff  from  a  ^ain  was  error  of 
which  only  the  plaintiff  could  com- 
plain, where  the  issues  were  found 
for  the  plaintiff  and  punitive  dam- 
ages were  allowed,  although  the  court 
said  that  unless  actual  damages  were 
suffered,  punitive  damages  could  not 
be  allowed,  such  damages  not  being 
a  matter  of  righ^  but  discretionary, 
and  not  serving  as  the  basis  of  re- 
covery independent  of  a  showing 
which  would  entitle  the  plaintiff  to 
an  award  of  actual  damages. 

And  in  Birchard  v.  Booth  (1855) 
Street  R.  Co.  (1911)  167  Ho.  App. 
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642, 188  S.  W.  66S,  the  jury  In  an  itB- 
Bftidt  case  returned  a  verdict  find- 
ing  for  the  plaintlfiF  and  assessing  ex- 
emplary damages  at  $600.  The  court, 
upon  return  of  this  verdict,  orally  in- 
formed the  jury  that  unless  they 
found  that  actual  damages  were  sus- 
tained by  the  plaintiff,  their  verdict 
must  be 'for  tiie  defendant  After- 
wwds  the  jury  retamed  a  verdict  for 
the  plaintiff  for  $1  actual  damage  and 
|600  ex^plary  damages.  It  was  held 
titat  the  action  of  the  court  was  not 
erroneous,  the  rule  being  quoted  that 
vhere  a  jury,  in  finding  the  issues 
for  the  plaintiff  and  in  assessing  puni- 
tive damages,  must  have  found  facts 
to  be  true  which  would  have  entitied 
tiie  plaintiff  to  at  least  nominal  dan»- 
ages,  assessed  as  actual  damages,  the 
omission  by  the  jury  to  assess  any 
sum  as  actual  damage  is  error  against 
the  plaintiff,  but  is  not  an  error  of 
which  the  defendant  can  complain. 

Also  in  Flanagan  v.  Womack  (1880) 
64  Tex.  45,  it  was  held  that  exemplary 
damages  for  an  assault  cannot  be  re- 
covered without  proof  of  actual  or 
compensatory  damages.  The  court 
said  it  was  a  general  rule  that,  for 
every  unlawful  trespass,  the  injured 
party  is  entitied  to  at  least  nominal 
damages;  that  this  certainly  should 
be  80  if  the  trespass  was  of  such  a 
character  as  to  authorize  exemplary 
damages;  and  that  this  nominal  dam- 
age would  be  the  measure  of  the  actu- 
al damage  if  no  other  were  shown, 
and  must  necessarily  arise  in  every 
ease  In  which  exemplary  damages  are 
allowed. 

So,  in  Flannery  v.  Wood  (1903)  32 
Tex.  Civ.  App.  250,  73  S.  W.  1072,  it 
was  said  that  all  the  authorities  in 
that  state  agreed  that  there  could  be 
no  recovery  of  exemplary  damages  ex- 
cept where  actual  damages  were  sus- 
tained. 

In  Eerley  v.  Germscheid  (1906)  20 
S.  D.  868,  106  N.  W.  136,  an  instruc- 
tion was  given  in  an  action  for  as-, 
sault  that  the  jury  could  not  allow  ex- 1 
emplary  damages  unless  they  found  ' 
that  the  plaintiff  had  suffered  actual 
damages.  But  the  correctness  of  this 
instruction  was  not  discussed  on  ap- 


peal, although  13ie  Judgment  for  the. 
defendant  was  afllrmed. 

The  contention  that  exemplary 
damages  could  not  be  allowed  because 
there  were  no  actual  damages,  or,  at 
most,  only  nominal  damages,  was 
overruled  in  Saunders  v.  Gilbert 
(1911)  156  N.  C.  468,  88  L.R.A.(N.SO 
404,  72  S.  E.  610,  on  the  ground  that 
in  this  case  there  were  actual  dam- 
ages, when  the  elements  of  mental 
suffering,  annoyance,  and  discomfort 
were  considered,  the  action  being  for 
damages  against  a  member  of  a  mob 
who  had  assisted  in  forcing  the  plain- 
tiff to  seek  refuge  in  his  own  home 
by  threats  and  hostile  demonstra- 
tions, and  fired  a  pistoF  at  him  after 
he  reached  there. 

And  the  mere  fact  that  the  amount 
of  the  plaintiff's  damages,  in  an  ac- 
tion for  assault,  was  not  shown  in 
dollars  and  cents,  but  that  it  only  ap- 
peared that  he  suffered  pain,  was  held 
in  Beddin  t.  Gates  (1879)  52  Iowa, 
210,  2  N.  W.  1079,  not  to  render  er- 
roneous an  instruction  permitting  the 
recovery  of  exemplary  damages,  on 
the  ground  of  lack  of  evidence  to  jus- 
tify recovery  of  compensatory  dam- 
ages, since  evidence  of  pain  and  suf- 
fering was  sufficient  as  a  basis  for 
such  damages. 

It  was  held  also  in  Hidden  v.  Baker 
(1914)  190  lU.  App.  661  (abstract  of 
decision  only  reported),  an  action  for 
an  assault  on  a  married  woman  at  her 
home,  in  the  nighttime,  that  "where 
an  assault  is  wilful  and  wanton,  it  is 
not  necessary  to  prove  actual  dam- 
ages in  order  to  recover  exemplary 
damages." 

In  Pratt  T.  Davis  (1905)  118  IlL 
App.  161,  an  action  for  performance, 
witiiout  proper  consent,  of  a  serious 
surgical  operation  on  the  plaintiff's 
wife,  who  was  insane,  objection  was 
made  that  exemplary  damages  could 
not  be  awarded,  as  no  exact  amount 
of  actual  damage  was  or  could  be 
shown,  and  that  exemplary  or  puni- 
tive damages  could  not  be  allowed  un- 
less "actual  damages"  were  found. 
In  overruling  this  contention,  the 
court  said:  "If  counsel  uses  the  term 
'actual  damages'  as  distinguished 
from  nominal  damages,  which  must 
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follow  any  unaathorized  trespass  on 
the  person  of  another,  they  mistake 
the  law.  The  correct  statement;  on 
the  contrary,  is,  if  a  case  is  otherwise 
a  proper  one  for  punitive  or  exem- 
plary damages,  they  can  be  given 
wherever  there  is  a  right  of  action  in 
the  plaintiff,  though  his  loss  is  but 
nominal."  The  decision  is  afilrmed  in 
(1906)  224  m.  800,  7  L.BJ^.(N£.) 
609,  79  N.  E.  662,  8  Ann.  Caa.  197. 

Where  It  was  shown  that  actual 
damage  resulted  to  the  plaintiff  from 
the  alleged  assault,  although  the 
amount  of  such  damage  was  not 
found,  the  question  arose  in  Mc- 
Gonathy  v.  Deck  (1905)  34  Colo.  461, 
4  L.R.A.(N£.)  858,  88  Pac.  185.  7 
Ann.  Gas.  896,  whether  the  recovery 
of  ex^plary  damages  could  be  sus- 
tained. It  was  shown  that  the  de- 
fendants, as  sheriff  and  deputy,  act- 
ing under  a  warrant,  had  arrested  the 
plaintiff;  that  In  so  doing  ihey  mali- 
ciously and  nnnecessarily  subjected 
him  to  indignity  and  violence  and  to 
mental  and  pfaysical  suffering;  thal^ 
in  obedience  to  the  warrant,  they 
threw  him  into  Jail,  and  that  the  un- 
necessarily rough  treatment  of  the 
plaintiff,  and  his  frail  condition,  re- 
sulted in  Illness  and  loss  of  time.  In 
sustaining  a  judgment  for  exemplary 
damages,  the  court  said:  'It  is  said 
the  failure  to  find  the  amount  of  such 
actual  damage  is  fatal  to  the  judg- 
ment. The  contention  is  an  attempt 
to  apply  the  rule  announced  by  some 
of  the  authorities  that  exemplary 
damages  can  be  awarded  only  when 
Mtual  damages  have  been  sustained; 
that  is,  'exemplary  damages  can  never 
constitute  the  basis  of  a  cause  of  ac- 
tion.' It  is  unnecessary  for  us,  in 
this  cas^  to  express  an  opinion  as  to 
whether  such  rule  is  the  law  ia  this 
jurisdiction,  because  the  facts  of  the 
case  do  not  bring  it  within  such  view 
of  the  law.  As  stated,  the  finding 
and  the  undisputed  facts  show  that 
^e  arrest  here  was  attended  by  un- 
necessarily rough  treatment  of  a  frail, 
sick  man,  his  confinement  in  a  cold 
jail,  and  consequent  illness  and  loss 
of  time.  The  finding  was  to  the  ef- 
fect that  appellants  were  trespassers 
ab  initio  in  making  the  arrest  and 


caating  appellee  into  prison,  and  that 
appellee  had  sustained  real  injury 
therefrom.  The  authorities  are  that 
if  actual  damage  is  shown,  even 
though  its  amount  is  not  shown  or 
found,  and  the  other  elements  enti- 
tling the  plaintiff  to  exemplary  dam- 
ages are  present,  exemplary  damages 
may  be  awarded.  In  oth^r  words, 
after  actual  damage  is  shown,  it  is 
unnecessary  to  show  its  money  extent 
to  sustain  a  judgment  for  exemplary 
damages." 

Whore  the  jury  allowed  the  plain- 
tiff no  compensatory  damages,  but 
gave  him  one  cent  punitive  damages, 
and  he  appealed  from  the  Judgment, 
the  court,  in  Hoagland  v.  Forest  Park 
Highlands  Amusement  Co.  (1902)  170 
Mo.  835,  94  Am.  St.  Rep.  740,  70  S.  W. 
878,  there  being  other  grounds  also 
for  reversal,  held  that  the  judgment 
did  not  comply  with  the  rule  that  ac- 
tual damages  must  be  found  as  a  pred- 
icate for  the  recovery  of  exemplary 
damages.  The  court  cited  various 
cases  in  support  of  this  rule,  and 
stated:  "The  verdict,  therefore, 
seems  to  be  inconsistent  with  itself, 
for  when  no  actual  damages  has  been 
sustained,  as  found  by  the  jury  in  the 
case  at  bar,  no  exemplary  damages 
can  be  allowed,  nor  can  exemplary 
damages  constitute  the  basis  of  a 
cause  of  action,  for  they  are  mere  in- 
cidents to  it,  and,  when  given,  they  are 
not  given  upon  any  theory  that  the 
plaintiff  has  any  just  right  to  recover 
them,  but  are  given  only  upon  the 
theory  that  the  defendant  deserves 
punishment  for  his  wrongful  acts,  and 
that  it  is  proper  for  the  public  to  im- 
pose them  upon  the  defendant  as 
punishment  for  such  wrongful  acts  in 
the  private  action  brought  by  the 
plaintiff  for  the  recovery  of  the 
real  and  actual  damages  suffered  by 
him.  No  right  of  action  for  exem- 
plary damages,  however,  ig  ever  given 
to  any  private  individual  who  has  suf- 
fered no  real  or  actual  damages.  He 
has  no  right  to  maintain  an  action 
merely  to  inflict  punishment  upon 
some  supposed  wrongdoer.  If  he  has 
no  cause  of  action  independent  of  a 
supposed  right  to  recover  exemplary 
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damages,  tie  baa  no  eauM  of  action  at' 
all." 

It  was  held  in  Stockwell  v.  Brinton 
(1913)  26  N.  D.  1.  142  N.  W.  242,  that 
any  error  in  the  instructions  concern- 
ing punitive  damages  could  not 
amount  to  reversible  error,  aa  the 
jury  had,  by  their  verdict,  found  that 
no  actual  damages  had  been  unlaw- 
fully sustained  by  the  plaintiff  at  the 
hands  of  the  defendant.  In  this  case 
the  jury  found  a  general  vordiet  for 
the  defendant,  and  in  holding  that 
any  error  committed  in  instructions 
on  the  question  of  exemplary  dam- 
ages did  not  constitute  ground  for 
reversal,  the  court  said :  "Any  error 
so  committed  in  instructions  concern- 
ing exCTiplary  damages  only  is  ren- 
dered nonprejudicial  by  the  verdict 
finding  no  cause  of  action  to  have  ex- 
isted for  compensatory  or  actual  dam- 
ages. Under  the  issues  joined,  to  re- 
turn such  a  verdict  for  defendant,  the 
jury  must  have  found  either  that  the 
defendant  did  not  assault  the  plain- 
tiff, or,  on  the  contrary,  tiiat  plaintiff 
was  the  aggressor  and  assaulted  de- 
fendant; or,  the  equivalent  of  the 
latter,  that  any  injuries  inflicted  upon 
plaintiff  by  defendant  were  done  in 
his  necessary  self-defense  in  repel- 
ling an  unlawful  assault  made  by 
plaintiff  upon  him,  defendant  Under 
the  authorities  a  right  of  action  for 
punitive  damages  did  not  exist  where 
a  right  of  action  as  to  actual  dam- 
ages is  thus  found  never  to  have  ex- 
isted." In  this  case  the  court  quoted 
authorities  to  the  effect  that  if  the 
plaintiff  had  suffered  no  actual  loss, 
he  cannot  maintain  an  action  merely 
to  recover  exemplary  damages;  that 
actual  damage  must  be  found  as  a 
predicate  for  the  recovery  of  exem- 
plary damages;  that  Uie  latter  class 
of  damages  are  merely  an  incident  of 
the  cause  of  action  to  recover  dam- 
ages for  some  real  or  substantial  loss, 
and  can  never  constitute  the  basis  of 
a  cause  of  action  independent  of  such 
element,  although  the  act  of  the  de- 
fendant may  have  been  wanton  or 
malicious." 

The  rule  appears  to  be  that  exem- 
plary damages  for  an  assault  should 
not  be  disproportionate  to -the  actual 


~  damage  sustained,  although  it  is  im- 
i  possible  to  lay  down  a  fixed  rule  as 

to  just  what  proportion  the  two  must 

bear. 

In  Pendleton  v.  Norfolk  &  W.  R. 
Co.  (reported  herewith)  ante,  761,  it 
was  held,  that  in  a  case  of  assault, 
where  punitive  damages  may  proper- 
ly be  awarded,  the  amount  of  such 
award  must  bear  some  reasonable 
proportion  to  the  amount  of  compen- 
satory damages;  and  that  where  the 
actual  damages  found  by  the  jury  are 
substantial,  an  award  of  punitive 
damages  for  ten  times  the  amount  of 
the  actual  damages  awarded  for  the 
assault  will  not  be  sustained.  In  this 
connection,  however,  attention  is 
called  to  Pendleton  v.  Davis  (1868) 
46  N.  C  (1  Jones,  L.)  98,  where  a  ver- 
dict for  $100  actual  damages,  and  $1,- 
000  exemplary  damages,  was  sus- 
tained. But  the  objection  was  that 
the  verdict  was  not  sufficiently  cer- 
tain. 

In  the  Vendleton  Case  (reported 
herewith),  where  the  jury  awarded 
the  plaintiff  9667.60  as  actual  dam- 
ages, and  $6,000  aa  punitive  damages 
for  an  assault,  the  court,  in  holding 
that  the  amount  of  punitive  damages 
was  excessive,  and  that  therefore  the 
verdict  should  be  set  aside,  called  at- 
tention to  the  fact  that  in  that  state 
tiiere  were  statutes  allowing  a  recov- 
ery of  double  or  treble  damages  in 
cases  of  trespass  committed  wanton- 
ly and  maliciously;  and  stated  that, 
while  it  did  not  mean  to  say  that  these 
statutes  furnished  an  infallible  guide 
to  be  followed  in  the  ascertainment 
of  punitive  damages  in  a  case  like 
that  before  it,  still  they  were  an  in- 
dication of  public  policy,  and  the 
analogy  existing  between  the  dam- 
ages awarded  under  such  statutes  and 
those  sought  under  the  claim  of  puni- 
tive damages  in  cases  like  that  before 
it  made  the  statute  a  guide  which 
could  not  well  be  disregarded  when  a 
verdict  of  the  character  in  question 
was  challenged  on  the  ground  of  ex- 
eessiveness. 

The  rule  Is  laid  down  also  in  the 
syllabus  by  the  court  in  Hess  v. 
Marinari  (1918)  81  W.  Va.  500,  94  S. 
E.  968,  that  "where  punitive  or  exem- 
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plary  damages  are  awarded,  the  same 
should  bear  some  reasonable  propor- 
tion to  the  actual  damages  shown; 
and  where  this  is  not  the  case,  and  no 
special  reasons  are  shown  for  making 
an  award  in  excess  of  such  reasonable 
proportion,  it  indicates  that  the  jury 
was  controlled  by  passion,  prejudice^ 
or  some  other  improper  motive.'* 

Flannery  v.  Wood  (1903)  82  Tex. 
av.  App.  250.  78  S.  W.  1072,  also  sup- 
ports the  rule  that  exemplary  dam- 
ages should  bear  a  reasonable  propor- 
tion to  the  actual  damages.  And  in 
this  case,  where  the  jury  returned  a 
verdict  for  $56  actual  damages  and 
$2,844  exemplary  damages,  it  was 
held  that  the  verdict  for  exemplary 
damages  was  out  of  proportion  to  the 
actual  damages  sustained,  and  that  a 
new  trial  should  be  ordered  unless 
the  appellee  filed  a  remittitur  of  all 
exemplary  damages  in  excess  of  $500. 
It  was  said:  "What  would  be  a  rea- 
sonable or  proper  ratio  in  all  cases 
cannot,  of  course,  be  declared.  It  will 
depend  upon  the  circumstances  of 
each  individual  case,  and  necessarily 
much  is  left  to  the  discretion  of  the 
Jury.  If  it  be  conceded,  which  it  must 
be,  that  the  rule  forbidding  exemplary 
damages  except  in  those  cases  where 
actual  damages  are  shown  is  a  sound 
one,  it  follows,  then,  that  the  amount 
or  extent  of  such  actual  damages 
should,  in  a  measure,  determine  the 
amount  to  be  awarded  as  exemplary 
damages.  .  .  .  We  are  not  to  be 
understood  as  holding  that  the 
amount  of  the  actual  damages,  to  the 
exclusion  of  every  other  considera' 
tion,  is  of  controlling  importance  in 
estimating  the  exemplary  damages, 
but  that,  after  considering  the  evil 
motive  which  must  be  present  in  ev- 
ery case  to  authorize  a  recovery  for 
vindictive  damages,  the  jury  will  also 
take  into  consideration  the  extent  of 
the  real  injuries  inflicted  in  assess- 
ing such  exemplary  damages,  and 
maintain  a  reasonable  proportion  be- 
tween the  two,  having  due  regard  to 
the  circumstances  which  authorize 
the  recovery  of  exemplary  damages  in 
the  first  place.  We  do  not  think  the 
circumstances  surrounding  this  case, 
interpreted  in  the  light  of  the  verdict 


for  actual  damage,  are  such  as  to  call 
for  the  interposition  of  so  harsh  a 
penalty  as  has  been  inflicted  upon  ap- 
pellants." 

In  Tatnall  Courtney  (1881)  6 
Houst.  (Del.)  434,  the  jury  were  in- 
structed that  while,  in  a  case  of 
malicious  assault  and  battery,  they 
might  allow  exemplary  damages  and 
fix  the  same  by  considering  the  de- 
fendant's circumstances,  as  one  of 
the  elements  of  the  calculation,  yet 
the  punishment  thus  inflicted  or  the 
example  made  "should  bear  some 
proper  relation  to  the  main  fact,  and 
not  be  merely  arbitrary." 

That  the  amount  of  exemplary  dam- 
ages allowed  by  the  jury  should  bear 
some  reasonable  proportion  to  the  ac- 
tual damages  found,  else  they  would 
be  unreasonable  and  excessive,  evine* 
ing  partiality  and  prejudice  on  the 
part  of  the  jury,  so  as  to  justify  the 
court  in  setting  the  verdict  aside,  is 
supported  by  other  cases,  such  as 
Pennington  v.  Gillaspie  (1910)  6fi 
W.  Va.  648,  66  S.  E.  1009,  which  are 
not  on  facts  within  the  scope  of  the 
note,  because  not  assault  and  battery 
cases. 

d.  BffmsA  of  death  of  party  awawlCad  «r 

of  asaaUant. 

In  Earl  v.  Tupper  (187S)  45  Vt, 
275,  it  was  held  th&t  exemplary  dam- 
ages might  be  recovered  for  an  as- 
sault notwithstanding  the  party  who 
vas  assaulted  had  died  pending  the 
suit.  The  court  said:  The  counsel 
of  the  defendant  insists  that  because 
the  injured  party  had  died,  and  the 
suit  was  prosecuted  by  an  adminis- 
trator, it  was  not,  under  those  cir- 
cumstances, a  proper  case  for  exem- 
plary damages.  If  such  damages 
were  given  as  a  compensation  to  the 
person  injured,  for  some  remote  con- 
sequence of  the  injury,  for  which 
damages  could  not  be  given  other- 
wise than  as  exemplary  damages, 
there  might  be  some  reason  for  this 
view.  But,  as  has  beeen  stated  be- 
fore, such  damages  are  given  to 
stamp  the  condemnation  of  the  jury 
upon  the  acts  of  the  dtfendant  on  ac- 
count of  the  malicious  or  oppressive 
character  of  the  acts,  and  the  deeeasa 
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of  the  party  injured,  would  not  take 

away  the  bad  character  of  the  acts, 
nor  prevent  the  jury  from  holding 
them  in  detestation,  nor  take  away 
their  right  to  visit  the  defendant  with 
damages,  to  show  what  might  be  ex- 
pected from  similar  conduct" 

The  rule  that  the  administrator 
may  recover  exemplary  damages  for 
an  assault  to  the  intestate  is  recog- 
nized (obiter)  in  Sherman  v.  Johnson 
(1886)  68  Vt  40,  2  Atl.  707. 

And  although  not  on  facts  within 
the  scope  of  the  note,  attention  is 
called  to  the  statement  in  the  syllabus 
by  the  court  in  Turner  v.  Norfolk  & 
W.  R.  Co.  (1895)  40  W.  Va.  675,  22 
S.  E.  83,  that,  in  all  cases  of  negli- 
gence, the  law  governing  the  assess- 
ment of  exemplary,  punitive,  or  vin- 
dictive damages  is  the  same  whether 
death  reaulto  or  not 

It  was  contended  in  Wagner  v. 
Gibbs  (1902)  80  Miss.  53,  92  Am.  Qt 
Rep.  598,  31  So.  434,  that  the  death  of 
the  party  assailed  terminated  the 
right  to  recover  punitory  damages 
ftrom  the  assailant,  where  a  statute 
provided  that,  in  case  of  the  death  of 
a  trespasser,  punitory  damages  can- 
not be  recovered  from  his  estate.  The 
court  held  the  statute  inapplicable, 
stating  that  the  fact  that  no  such  pro- 
vision appeared  in  the  statute  relat- 
ing to  a  deceased  plaintiff,  showed 
that  the  legislature  intended  a  differ- 
ence, and  that  the  reason  for  such 
difference  was  manifest;  that  "puni- 
tory damages  are  inflicted  for  the 
purpose  of  deterring  a  culprit  in  the 
future,  and  the  imposition  of  them 
for  such  purpose  is  impossible  in  the 
case  of  a  person  deceased.  But  where 
the  trespasser  is  still  alive,  as  in  the 
case  at  bar,  there  is  no  reason  what- 
ever why  he  should  be  exonerated  be- 
cause of  the  death  of  the  one  upon 
who  he  has  committed  a  trespass ;  for 
the  punishment  is  imposed  not  to  de- 
ter him  from  repeating  his  trespass 
as  against  the  particular  party  as- 
sailed or  injured,  but  to  secure  hia 
general  good  behavior." 

In  McWilliams  v.  Bragg  (1854)  3 
Wis.  424,  the  court  referred  to  a  stat- 
ute which,  while  providing  that  ac- 


tions for  assault  and  battery  should 

survive,  declared  that  the  plaintifF 
should  not  be  entitled  to  exemplary 
damages  in  such  cases  when  the  ac- 
tion .  was  prosecuted  to  judgment 
against  the  executor  or  administrator. 

e.  "Bpcewplary"  datnagea  as  oompenaa- 
Uon  for  nonpecwnUiry  loasea. 

As  shown  above,  the  rule  in  most 
jurisdictions  is  that  exemplary  or 
punitive  damages  may  be,  as  the 
terms  imply,  allowed  by  way  of  "ex- 
ample" or  "punishment"  But  in  a 
few  jurisdictions  the  principle  ob- 
tains that  exemplary  damages  are 
awarded  not  by  way  of  punishment 
to  the  defendant,  but  as  compensa- 
tion to  the  plaintiff  for  the  wrong 
suffered,  although  they  may  and  do 
operate  by  way  of  punishment.  The 
theory  appears  to^be  that  exemplary 
damages  are  given  because  the  injury 
is  greater,  and  the  actual  damages 
are  increased  by  reason  of  the  ag- 
gravating circumstances.  See  8  R.  C. 
L.  §  131.  In  other  words,  the  bourt 
has  apparently  regarded  "exemplary" 
damages  as  additional  compensation 
for  nonpecuniary  loss.  This  doctrine 
has  been  considered  and  applied  in 
some  cases  of  assault  and  battery. 

While  in  some  cases  the  Michigan 
court  has  approved  the  allowance  of 
exemplai7  damages  (see  Newman  v. 
Bowman  (1884)  Howell  N.  P.  (Mich.) 
46;  Welch  v.  Ware  (1875)  32  Mich. 
77;  Elliott  v.  Van  Buren  (1875)  33 
Mich.  49,  20  Am.  Rep.  668;  and 
Millard  v.  Truax  (1891)  84  Mich.  517, 
22  Am.  St.  Rep.  706,  47  N.  W.  1100). 
the  term  "exemplary"  has,  in  the  later 
cases,  at  least  apparently  not  been 
construed  in  the  sense  of  "punitive," 
but  rather  as  meaning  compensation 
for  such  nonpecuniary  losses  as  in- 
jury to  feelings,  reputation,  etc.,  In 
the  Welch  Case  (1875)  32  Mich.  77, 
the  court  said  it  was  contended  that 
vindictive  or  exemplary  damages  were 
improper.  And  the  court  proceeded 
to  discuss  the  question  as  though  it 
were  one  merely  of  allowance  of 
damages  in  addition  to  pecuniary 
losses,  such  as  damages  for  shame, 
mental  anxiety,  suffering,  or  indigna- 
tion, and  reached  the  conclusion  that 
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such  elements  of  damages  should  be 
allowed.  It  was  said:  'It  is  not  an 
open  question  in  this  state,  that  dam- 
apes  are  to  be  given  not  only  for 
grievances  beyond  pecuniary  losses, 
but  also  in  accordance  with  the 
malice,  or  want  of  malice,  of  the  of- 
fender." In  the  Elliott  Case  (1875) 
33  H!ch.  49.  20  Am.  Rep.  668,  supra, 
the  court  regarded  the  question  of  al- 
lowance of  "exemplary"  damages  as 
no  longer  an  open  one  in  that  state, 
overruled  the  contention  that,  by  the 
allowance  of  such  damages,  one  was 
punished  twice  within  the  constitu- 
tional and  common-law  rule  forbid-' 
ding  such  punishment,  and  considered 
the  case  aa  a  proper  one  for  the  al- 
lowance of  "exemplary"  damages. 

And,  although  there  are  other 
Michigan  decisiouEr,  such  as  Ross  v. 
Leggett  (1886)  61  Mich.  446,  1  Am.  St. 
Rep,  608,  28  N.  W.  695  (an  action  for 
false  imprisonment),  which  in  them- 
selves give  color  to  the  view  that  the 
court  did  not  regard  as  erroneous  the 
allowance  of  ^emplary  damages  for 
the  purpose  of  punishing  the  defend- 
ant, such  decisions  must  be  inter- 
preted in  the  light  of  later  decision 
by  the  same  court.  For  instance,  in 
Stuyvesant  v.  Wilcox  (1892)  92  Mich. 
233,  81  Am.  St  Rep.  580,  52  N.  W. 
465,  th^  court,  although  referring  to 
the  Leggett  Case,  said:  "This  court 
has  never  held  that  one  should  be 
compelled  to  pay  'smart  money*  as  ex- 
emplary damages,  or  any  damages  by 
way  of  punishment  merely.  Damages 
to  be  awarded  can  never  exceed  what 
shall  compensate  for  the  injury  done. 
Compensation  to  the  plaintiff  is  the 
purpose  in  view,  and  any  instruction 
which  may  lead  the  jury  to  suppose 
that  they  have  the  right  to  go  beyond 
that,  and  that  they  may  punish  the 
defendant  by  compelling  him  to  pay 
'smart  money,*  is  erroneous."  And  in 
the  Stujrvesant  Case,  the  court  held 
erroneous  an  instruction  which  per- 
mitted the  jury  to  award  "smart 
money"  if  the  assault  was  unprovoked 
and  was  maliciously,  wilfully,  and 
wantonly  committed  on  the  plaintiff, 
and  he  was  seriously  injured,  it  be- 
ing said:  "The  court  did,  indeed, 
charge  the  jury  that  'these  damages 


are  awarded  as  compensation  to  the 
plaintiff;'  but  nowhere  in  the  charge 
did  the  court  instruct  the  jury  that  all 
that  plaintiff  could  claim  was  the 
amount  which  should  compensate  him 
for  the  wrongs  he  had  suffered;  and, 
under  the  -charge  as  given,  the  jury 
might  well  have  understood  that  they 
had  the  right,  if  they  found  that  the 
defendant  had  acted  wantonly  and 
maliciously,  to  punish  the  defendant 
in  their  discretion,  and  make  him 
'smarf  for  his  illegal,  wanton  and 
malicious  conduct." 

Other  Michigan  decisions  are  to  a 
similar  effect  as  the  one  last  cited. 
Thus,  in  an  action  for  damages  for 
ejectotent  of  a  passenger  from  a  train, 
it  was  held  in  Lucas  v.  Michigan  G.  B. 
Co.  (1893)  98  Mich.  1.  39  Am.  St  Rep. 
517,  56  N.  W.  1039,  that  it  was  erro- 
neous to  instruct  the  jury  that  the 
plaintiff  was  entitled  to  exemplary 
damages,  in  the  absence  of  any  ex- 
planation as  to  what  was  meant  by 
that  term.  It  was  said  that  the  aim 
of  the  law  is  compensation  to  the  in- 
jured rather  than  the  prevention  of  a 
recurrence  of  the  wrong,  although  the 
law  recognizes  the  fact  that  an  injury 
may  be  intensified  by  the  malice  or 
wilfulness  of  the  act,  and  simply  al- 
lows damages  commensurate  with  the 
injury  when  these  elements  are  pres- 
ent; that  the  added  injury  in  conse- 
quence of  their  presence  is  not  alwaya 
susceptible  of  proof;  hence  the  matter 
is  left  to  the  sound  discretion  of  the 
jury. 

Also  in  Haviland  v.  Chase  (1898) 
116  Mich.  214,  72  Am.  St  Rep.  519, 
74  N.  W.  477,  the  court  held,  in  an  ac- 
tion for  assault,  that  an  instruction 
was  erroneous  to  the  effect  that  there 
was  in  law,  in  addition  to  actual  dam- 
ages, "another  element  of  damages 
designated  aa  'exemplary*  or  'punitive' 
damages.  Such  damages,  if  given  at 
all,  are  only  given  by  way  of  punish- 
ment of  the  defendants  in  case  that, 
in'  the  commission  of  the  trespass 
complained  of,  they  were  actuated  by 
malice  or  a  reckless  disregard  of 
plaintiff's  rights."  The  court  said: 
"The  rule  has  obtained  in  this  court 
for  many  years  that  damages  in  civil 
cases  should  be  limited  by  some  rule 


Digitized  by  Google 


ANNO.— ^ASSAULT— EXEMPLARY  DAMAGES. 


796 


of  compensation.  .  .  .  It  is  true, 
charges  have  been  sustained  where 
exemplary  damages  have  been  re- 
ferred to  as  'punitory*  or  ^vindictive* 
.  .  .  ;  but  the  court  has  in  no  case 
not  d^»ending  on  statute  given  sanc- 
tion to  the  distinct  instruction  that 
the  Jury  may  award  a  sum  by  way  of 
punishment  to  the  defendant,  by 
whatsoever  term  such  sum  may  be 
designated.  The  law  recognizes  that 
acts  of  indignity  to  the  person  or 
reputation  may  give  an  added  smart 
or  injury  to  the  feelings  if  actuated 
by  malice  or  committed  in  wanton 
disregard  of  plaintiff's  rights;  bat  the 
theory  upon  which  damages  are  in- 
creased because  of  these  motives  is 
that  the  injury  is  deemed  to  be  great- 
er. Therefore  it  has  been  held  that 
an  instruction  that  the  jury  may 
award  damages  by  way  of  punishment 
is  improper."  The  court  referred  to, 
without  setting  out,  a  statute  which 
it  is  said  provided  for  the  recovery  of 
actual  and  exemplary  damages,  but 
stated  that  the  present  case  was  not 
one  arising  under  the  statute. 

And  in  Henderson  v.  Agon  (1907) 
148  Mich.  262,  111  N.  W.  778,  where 
the  honesty  of  the  plaintiff,  a  clerk 
in  defendant's  store,  was  mistrusted, 
and  there  was  evidence  that  the  de- 
fendant rudely  and  insolently  laid  his 
hands  upon  her  the  presence  of 
others,  and  led  her  through  the  store 
In  business  hours  to  the  basement, 
where  money  was  taken  from  her  per- 
son and  never  returned,  it  was  said: 
'^e  court  did  not  permit  the  jury  to 
give  exemplary  damages,  but  did  in- 
struct them  that  the  damages  as- 
sessed must  be  compensatory,  and,  if 
the  assault  was  committed  under  cir- 
cumstances of  peculiar  indignity  and 
humiliation,  they  might  consider  the 
wounded  feelings  of  plaintiff,  the 
humiliation  and  disgrace.  This  was 
proper." 

The  decision  in  Robinson  v.  Stimer 
(1908)  154  Mich.  244,  117  N.  W.  634, 
seems  to  imply  that  an  instruction  al- 
lowing punitory  damages  would  be 
improper,  although  the  court  stated 
tiiat  if  the  plaintiffs  testimony  was 
believed,  the  defendant  made  the  oc- 
casion one  for  grievously  maltreating 


the  plaintiff;  it  being  held  that  an  in- 
struction permitting  recovery  of  com- 
pensation for  injury  to  feelings  in 
case  the  attack  was  wanton,  mali- 
cious, and  wilful,  did  not  amount  to 
an  instiruetion  permitting  the  recov- 
ery of  punitory  damages. 

And  an  instruction  In  an  action  for 
assault,  that  the  jury  might  allow  ex- 
emplary damages,  was  held  not  rever- 
sible error,  although  regarded  as  in- 
accurate, in  Alford  v.  Vincent  (1884) 
63  Mich.  655,  19  N.  W.  182,  it  being 
said  that  the  context  showed  tiiat  the 
judge  was  not  permitting  tiie  jury  to 
give  damages  at  discretion,  but  only, 
in  view  of  the  wilfulness  and  malice 
of  the  defendant's  act,  to  allow  the 
actual  damages  which  could  not  be 
accurately  computed. 

In  this  connection,  although  be- 
yond the  scope  of  the  note,  as  regards 
the  nature  of  the  action,  attention  is 
called  to  tiie  statement  in  Ford  v. 
Cheever  (1896)  106  Mich.  679,  68  N. 
W.  976»  that  **while'it  may  not  be  er- 
ror to  refer  to  exemplary  damages  as 
such,  yet  it  has  never  been  the  policy 
of  the  court  to  permit  juries  to  award 
captiously  any  sum  which  may  ap- 
pear just  to  them,  by  way  of  punish- 
ment to  the  offender,  but  rather  to 
award  a  sum  in  addition  to  tiie  actual 
proven  damages,  as  what,  in  their 
judgment,  constitutes  a  just  measure 
of  compensation  for  injury  to  fe^- 
ings,  in  view  of  the  circumstances  of 
each  particular  case." 

A  similar  view  was  taken  in  an  ear- 
lier West  Virginia  case,  but  the  court 
subsequently  changed  its  position  in 
Hhia  respect.  Thus,  in  an  action  for 
assault  and  battery,  the  court  in  Beck 
V.  Thompson  (1888)  81  W.  Va.  459,  13 
Am.  St.  Rep.  870,  7  S.  E.  447,  laid  down 
the  rule  that  exemplary  damages,  as 
that  term  was  used  in  that  state,  did 
not  mean  damages  by  way  of  punish- 
ment to  the  defendant,  but  damages 
for  mental  suffering  or  other  non- 
pecuniary  loss.  In  support  of  the 
rule,  the  court  cited  Pegram  v.  Stortz 
(1888)  31  W.  Va.  220,  6  S.  E.  485,  an 
action  for  injury  to  the  plaintiff  by 
the  sale  of  liquor  to  her  husband,  as 
holdinff  that  "by  enmplary  damages 
is  meant;  not  additional  damagu 
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given  as  a  punishment  of  the  defend- 
ant for  selling  intoxicating  liquors  to 
her  husband  illegally^  but  damages 
which  shall  not  only  compensate  her 
for  injury  to  her  means  of  support 
but  also,  in  a  proper  case,  damages 
which  shall  compensate  her  for  her 
mental  anguish;"  and  stated  that  this 
case  repudiated  the  doctrine  that  pun- 
itive, vindictive,  or  exemplary  dam- 
ages can  be  imposed  as  a  mere 
punishment  to  the  defendant. 

Bat  the  above  cases  were  dis- 
approved and  overruled,  in  so  far  as 
they  held  that  exemplary  damages 
could  not  be  inflicted  by  way  of  pun- 
ishment in  a  civil  action  upon  a 
wrongdoer,  in  the  later  decision  in 
Mayer  v.  Frobe  (1895)  40  W.  Va.  246, 
22  S.  E.  58,  also  an  action  for  damages 
for  the  unlawful  sale  of  intoxicating 
liquor  to  the  plaintiff's  husband.  The 
view  was  taken  that  the  conunon-law 
definition  of  the  term  "exemplary 
damages'*  is  damages  inflicted  by  way 
of  punishment  upon  a  wrongdoer  as  a 
warning  to  him  and  others  to  prevent 
a  repetition  or  commission  of  similar 
wrongs;  that  the  term  was  used  in  its 
eommon-Iaw  sense  in  the  Statute  of 
1887,  providing  for  the  recovery  of 
wemplary  damages  in  certain  eases 
from  the  sale  of  intoxicating  liquor. 
The  rule  is  laid  down  generally  in  the 
syllabus  by  the  court  that,  "in  ac- 
tions of  tort,  where  gross  fraud, 
malice,  oppression,  or  wanton,  wilful, 
or  reckless  conduct  or  criminal  in- 
difference to  civil  obligations  affect- 
ing the  rights  of  others  appear,  or 
where  legislative  enactment  author- 
izes it,  the  jury  may  assess  exemplary, 
punitive,  or  vindictive  damages; 
these  terms  being  synonymous." 

The  effect  of  the  New  Hampshire 
decisions  appears  to  be  that  while 
damages,  sometimes  referred  to  as  ex- 
emplary, may  be  awarded  in  case  the 
assault  is  malicious,  these  "exem- 
plary" damages  are  not  punitory  dam- 
ages, in  the  sense  that  they  are 
awarded  as  a  punishment  to  the  de- 
fendant, and  as  an  example  to  deter 
him  and  others  from  the  commission 
of  like  acta,  but  are  in  realily  com- 
pensatory damages  for  the  mental  in- 
jury to  the  plaintiff  in  such  cases,  as 


distinguished  from  damages  for^  ac- 
tual material  loss.  Fay  v.  Parker 
(1872)  63  N.  H.  S42,  16  Am.  Rep.  270; 
Bixby  V.  Dunlap  (1876)  56  N.  H.  456, 
22  Am.  Rep.  476;  see  also  Kimball  v. 
Holmes  (1880)  60  N.  H.  163  (stating 
rule,  although  this  was  an  action  of 
trespass  for  injury  to  personal  prop- 
erty), and  Adams  v.  Strain  (1921)  — 
N.  H.  — ,  113  Atl.  209. 

In  Fay  v.  Parker  (N.  H.)  supra,  an 
instruction  was  held  erroneous  in  an 
action  for  assault  and  battery,  which 
charged  the  jury  that  If  the  assault 
was  accompanied  by  act  or  word  of  in- 
decency, outrage,  insult,  or  indignity 
which  injured  the  plaintiff's  feelings, 
compensation  therefor  should  be  in- 
cluded in  the  actual  damages,  and  that 
the  jury  might  allow  exemplary  dam- 
ages which  would  be  punitory  and 
not  compensatoiy,  If  th^  thought  the 
case  one  in  which  an  example  ought  to 
be  made  for  the  protection  of  the  pub- 
lic. 

And  in  Bixby  v.  Dunlap  (N.  H.) 
supra,  an  instruction  was  held  errone- 
ous which  authorized  the  jury  to  find 
exemplary  damages  by  way  of  punish- 
ment under  certain  eircomstances.  It 
was  said:  "The  rule  is  not,  as  I  un- 
derstand it,  to  instruct  the  jury 
first  place  to  determine  the  actual 
money  damage  which  the  plaintiff  has 
sustained,  and  then  further  instruct 
the  jury  that,  if  they  find  the  defend- 
ant has  been  malicious,  they  may  give 
another  separate  sum  in  damages  by 
way  of  example,  or  for  the  sake  of 
punishment.  The  true  rule,  as  I  un- 
derstand it,  is,  to  instruct  the  jury 
that,  if  they  find  the  defendant  has 
been  malicious,  the  rule  of  damages 
will  be  more  liberal;  that,  instead  of 
awarding  dunages  only  for  those 
matters  which  are  capable  of  exact 
pecuniary  valuation,  they  msy  take 
into  consideration  all  the  circum- 
stances of  aggravation, — the  insults, 
offended  feelings,  degradation,  and  so 
on, — and  endeavor,  according  to  their 
best  judgment,  to  award  such  dain* 
ages  by  way  of  compensation  or  in- 
demnity as  the  plaintiff*  on  the  whole, 
ought  to  receive  and  the  defendant 
ought  to  pay," 

The  cases  of  Towle  v.  Blake  (1868) 
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48  N.  H.  92.  and  Belknap  v.  Boston  & 
M.  R.  Co.  (1870)  49  N.  H.  358,  which 
in  themselves  seem  somewhat  out  of 
hannony  with  the  above  view,  must 
ai^parently  be  interpreted  in  the  lisrht 
of  these  later  decisions.  In  the  Towle 
Case,  an  instruction  was  held  not 
erroneous  that,  if  tiie  plaintiff  was 
found  not  to  have  assaulted  the  de- 
fendant, the  latter  would  be  liable  for 
al!  the  damages  to  the  plaintiff  that 
were  the  natural  and  necessary  con- 
sequences of  the  violence  used  by  him, 
including  both  bodily  and  mental  pain 
and  suffering,  and  that  the  Jury  were 
at  liberty  to  add  a  further  sum  by  way 
of  exemplary  damages,  such  as  the 
defendant  ought  to  pay  and  the  plain- 
tiff to  receive.  The  statement  in  this 
case  seems  somewhat  confused,  that 
"where  the  conduct  of  the  defendant 
clearly  evinces  motives  and  acts  of  a 
wanton  or  of  an  excessive,  violent^ 
malicious,  or  evil  nature,  we  think  the 
jury  may  give,  as  compensatory  dam- 
ages, what  are  usually  denominated 
vindictive  damages/' 

The  language  of  the  opinion  in 
Belknap  v.  Boston  &  M.  R.  Go.  (N.  H.) 
supra,  supporting  the  view,  in  an  ac- 
tion for  assault  in  ejecting  a  passeu" 
ger  from  a  train,  that  exnnplary  dam* 
ages  are  recoverable  as  punishment  in 
case  the  assault  is  malicious,  was  con- 
sidered as  obiter  in  Fay  v.  Parker 
<N.  H.)  supra. 

In  the  recent  case  of  Adams  v. 
Strain  (1921)  —  N.  H.  — .  113  Atl. 
209,  the  court  approved  an  Instruc- 
tion to  the  effect  that,  if  the  jury 
found  that  the  assault  was  malicious- 
ly and  wantonly  committed,  they 
would  apply  a  more  liberal  rule  of 
damages  in  awarding  compensation 
to  the  plaintiff  than  they  would  if 
those  elements  did  not  exist  But  in 
the  same  opinion  the  court  regarded 
the  rule  as  well  established  in  that 
jurisdiction  that  punitive  damages 
are  not  recoverable. 

But  while  in  the  cases  cited  above 
the  term  "exemplary"  damages  has 
been  used  sometimes  in  an  ambiguous 
sense  and  sometimes  clearly  in  the 
sense  merely  of  additional  compensa- 
tion for  mental  suffering  and  non- 


pecuniary  losses  in  general  which 
cannot  be  precisely  estimated,  this,  as 
before  suggested,  is  not  the  general 
rule.  It  is  clear  generally  that  the 
courts  do  not  intend,  by  awarding  ex- 
emplary damages,  merely  damages  for 
such  nonpecuniafy  injury.  In  many 
eases,  such  as  Saunders  v.  Gilbert 
(1911)  166  N.  C.  463,  38  L.R.A.(N.S.) 
404, 72  S.  E.  610.  the  jury  have  been  in- 
structed that,  in  reaching  their  con- 
clusion as  to  actual  damages  sus- 
tained, th^  might  consider  any  men- 
tal and  physical  pain  which  the  plain- 
tiff suffered  by  reason  of  the  alleged 
wrongful  conduct  of  defendant,  and, 
in  addition,  might  add  such  amount 
as,  in  their  judgment,  they  deemed 
right  as  punitive  or  exemplary  dam- 
ages, provided  the  assault  was  com- 
mitted maliciously  or  wantonly.  And 
in  Borland  v.  Barrett  (1882)  76  Va. 
128,  44  Am.  Rep.  162,  the  court,  after 
calling  attenticm  to  authorities  hold- 
ing that  in  actions  for  assault  and  the 
like,  the  circumstances  of  the*  time 
and  place*  the  insulting  character  of 
the  assault,  and  all  matters  of  aggra- 
vation, may  be  taken  into  considera.. 
tion  in  determining  the  amount  of  in- 
jury which  the  plaintiff  has  sustained, 
since  the  jury  are  not  confined  to  the 
actual  pecuniary  damage,  said  that 
the  modern  authorities  went  further 
and  held  that  where  elements  of 
malice  entered  into  the  commission  of 
the  offense,  the  jury  might  give  not 
only  such  damages  as  they  thought 
necessary  to  compensate  the  plain-  , 
tiff,  but  also  such  as  would  operate  as 
a  punishment  to  the  defendant,  and 
tend  to  deter  him  and  others  in  like 
cases  from  similar  outrages.  (See 
also  II.  b.  supra.) 

/.  Voluntary  combat. 

The  general  question  of  civil  liabil- 
ity growing  out  of  mutual  combat  is 
treated  in  annotation  following  Mc- 
Culloch  v.  Goodrich,  6  A.L.R.  388. 

The  jury  were  instructed  in  Shay  v, 
Thompson  (1884)  69  Wis.  640,  48  Am. 
Rep,  538,  18  N.  W.  473,  that  if  they 
found  that  the  plaintiff  and  the  de- 
fendant by  conunon  consent,  in  anger. 
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fought  togetbar,  and  that  the  plaintiff 
was  injured  in  the  fight  by  the  de- 
fendant, the  plaintiff  was  entitled  to 
recover  actual  damages,  but  not  exem- 
plary damages.  It  was  said  on  appeal 
by  the  defendant  that  this  instruction 
was  fully  sustained  by  the  authori- 
ties. But  it  does  not  appear  that  the 
actual  decision  goes  further  than  to 
sustain  the  doctrine  that  the  fact  of 
combat  by  consent  will  not  bar  re- 
covery of  actual  damages. 

And  in  holding  that  parties  who  en- 
gage voluntarily  in  a  fight  may  recov- 
er  actual  damages,  each  against  the 
other,  the  court  in  Grotton  v.  Glidden 
(1892)  84  Me.  589.  30  Am,  St.  Rep. 
418,  24  Atl.  1008,  stated  that  the  fact 
that  the  fight  was  voluntary  was  ad- 
missible in  evidence  to  keep  down  the 
amount  of  punitive  damages,  but  not 
to  reduce  the  actual  danuiges. 

The  doctrine  that  exemplary  dam- 
ages cannot  be  recovered  where  the 
alleged  assault  and  battery  is  a  fight 
1^  mutual  consent  is  recognized 
(obiter)  in  Badostain  v.  Grazide 
(1896)  115  CaL  425,  47  Pac.  118. 

And  that  the  assault  alleged  was 
the  result  of  an  agreement  to  fight 
made  between  the  plaintiff  and  the  de- 
fendant, it  was  held  in  Barholt  v. 
Wright  (1887)  46  Ohio  St.  177,  4  Am. 
St.  Rep.  685,  12  N.  E.  186,  would  miti- 
gate the  damages  (whether  the  court 
referred  to  exemplary  or  compensa- 
tory damages  does  not  appear),  but 
was  not  a  bar  to  the  action. 

///.  J^jfeet  of  criminal  liability. 

Am  a  bar  to  recovery  of  exemplary 
damages^ 

i,  Uajorilg  rule. 

The  rule  appears  to  be  settled  in 
most  jurisdictions  that  the  recovery 
of  exemplary  or  punitive  damages  for 
an  assault  -and  battery  is  not  pre- 
cluded merely  because  the  same  as- 
sault may  be  or  has  been  prosecuted 
criminally.  It  would  seem  that  cases 
generally  which  have  held  that  such 
damages  may  be  recovered  support 
this  doctrine  by  inference  at  least,  but 
the  rule  has  been  expressly  so  de- 
clared in  a  number  of  cases. 
-  United  Staiee. — ^brown   v.  Evans 


(1888)  8  Sawy.  488,  17  Fed.  912,  af- 
firmed in  (1883)  109  U.  S.  180,  27  L 
ed.  898,  3  Sup.  Gt.  Rep.  83. 

California. — ^Wilson  v.  Middleton 
(1862)  2  Cal.  64;  Bundy  v.  Maginesa 
(1888)  76  Cal.  532,  18  Pac.  668;  see 
also  Badostain  v.  Graxide  (1886)  116 
Cal.  426,  47  Pac.  118. 

Delaware.! — Jeffenon  v.  Ad«iu 
(1845)  4  Harr.  321;  see  also  Keller 
T.  Taylor  (1868)  2  Houst.  20. 

Florida^mith  v.  Bagwell  (1882) 
19  Fla.  117,  46  Am.  Rep.  12. 

Iowa. — Hendrickson  v.  Kingsbury 
(1866)  21  Iowa,  879;  Guengerich  v. 
Smith  (1873)  86  Iowa,  587;  Ward  t. 
Ward  (1876)  41  Iowa,  686;  Reddin  v. 
Ckhtes  (1879)  52  Iowa,  210,  2  N.  W. 
1079;  Hanser  v.  Griffith  (1897)  102 
Iowa,  215,  71  N.  W.  228. 

Kansas.— Wiley  v.  Keokuk  (1870) 

6  Kan.  94;  Wiley  v.  Man*a-to-wah 
(1870)  6  Kan,  111. 

Kentucky.—  Chiles  v.  Drake  (1859) 
2  Met.  146,  74  Am.  Dec  406  (see  this 
case  under  VL  infra) ;  Doerhoefer 
Sbewmaker  (1906)  123  Ey.  646,  97  S. 
W.  7.  • 

Maine. — Johnson  v.  Smith  (1875) 
64  Me.  653. 

Michigan.— See  Elliott  v.  Van 
Buren  (1875)  88  Mich.  49,  20  Am.  Rep. 
668,  infra  (see  explanation  of  Michi- 
gan decisions  under  U.  e,  supra). 

Minnesota^ — Boetcjier  v.  Staples 
(1880)  27  Minn.  308,  38  Am.  Rep.  296^ 

7  N.  W.  263. 

MiasisaippL  —  Wagner  v.  Gibbs 
(1902)  80  Miss.  53,' 92  Am.  St  Kep. 
698.  31  So.  434. 

Missouri. — Corwin  v.  Walton 
(1853)  18  Mo.  71.  59  Am.  Dec.  286. 

New  Jersey^Zick  v.  Smith  (1921) 
—  N.  J.  L.  — ,  112  Atl.  846. 

New  York.— Cook  v.  Ellis  (1844) 
6  Hill,  466,  41  Am.  Dec.  767. 

North  Carolina. — Pendleton  v. 
Davis  (1863)  46  N.  C,  (1  Jones,  L.) 
98;  Smithwick  v.  Ward  (1869)  52  N. 
a  (7  Jones,  L.)  64,  75  Am.  Dec.  468; 
Saunders  v.  Gilbert  (1911)  156  N.  a 
463,  38  L.RJL(N.S.)  404,  72  S.  E.  610. 

Ohio^Roberts  v.  Mason  (1869)  10 
Ohio  St.  277. 

Pennsylvania. — ^Rhodes  v.  Rodgera 
(1892)  161  Pa.  684,  24  Atl.  1044;  Wir- 
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ainr  V.  Smith  (1908)  822  Pa.  8, 70  AtL 

906. 

South  CaroUna^Wolff  v.  Cohen 
(1866)  42  S.  C.  L.  (8  Rich.)  144;  see 
also  Rowe  v.  Moses  (1856)  43  S.  C.  L. 
(9  Rich.)  423,  67  Am.  Dec.  560;  and 
Edwards  v.  Wesainffer  (190S)  65  S. 
a  161,  96  Am.  St  Rep.  789,  48  S.  B. 
618. 

Texas. — Flanagan  v.  Womack 
(1880)  64  Tex.  45;  Shook  v.  Peters 
(1883)  69  Tex.  893;  Jackson  T.  Wells 
(1896)  18  Tex.  Civ.  App.  275.  85  S.  W. 
528. 

Vermont. — Hoadley  Watson 
(1873)  46  Vt  289;  Edwards  v.  Leavitt 
(1873)  46  Vt  126;  Niebyski  v.  Wel- 
come (1919)  93  Vt  418,  108  Atl.  841. 

West  Virginia^ — See  Mayer  v.  Frobe 
(1895)  40  W.  Va.  246,  22  S.  E.  58  (ac- 
tion for  selling  liquor  to  plaintiff's 
husband). 

Wiscmain.: — Brown  v.  Swineford 
(1878)  44  Wis.  282,  28  Am.  Rep.  682. 

It  may  be  observed  that  the  above 
view  is  taken  not  only  in  such  juris- 
dictions as  Michigan,  where  the  term 
"exemplary  damages"  is  used  in  the 
sense  of  compensation  for  nonpecuni- 
ary  loss,  but  also  in  states  where  such 
damages  are  regarded  as  a  punish- 
ment As  shown  in  the  next  subdivi- 
sion following,  however,  there  is  some 
dissent  from  this  view  in  the  lattw 
jurisdictions. 

It  was  said  in  Boetcher  v.  Staples 
(1880)  27  Minn.  808,  38  Am.  Rep. 
295,  7  N.  W.  263,  that  the  rule  accord- 
ing to  the  great  mass  of  authorities, 
allowing  exemplary  damages,  applied 
as  well  where  the  wrongful  acts  of  the 
defendant  bring  him  within  the  law 
for  punishing  crimes,  as  where  they 
are  less  aggravated  in  their  charac- 
ter; and  that  the  rule  is  so  well  es- 
tablished that  whatever  may  be  the 
abstract  reason  for  or  against  it,  it 
must  be  adhered  to  until  changed  by 
the  legislature. 

In  Hendrickson  v.  Kingsbury 
(1866)  21  Iowa,  379,  supra,  the  court 
after  reviewing  many  authorities  on 
the  question,  reached  the  conclusion 
that  damages  allowed  in  a  civil  case 
by  way  of  punishment  have  no  neces- 
sary relation  to  the  penalty  incurred 
for  the  "wrong  done  to  the  public;" 


that  they  are  called  punitive  damages 
by  way  of  distinction  from  pecuniary 
damages,  and  are  a  punislunent  for 
the  "wrong  done  to  the  individual." 
And  it  was  said  that  in  this  view,  the 
awarding  of  punitive  damages  could 
not  in  any  just  sense,  be  aaid  to  be  io 
conflict  with  the  constitutional  or 
common-law  inhibition  against  inflict- 
ing two  punishments  for  the  same  of- 
fense. 

Such  cases  as  Root  v.  Sturdivant 
(1886)  70  Iowa,  55,  29  N.  W.  802,  seem 
indirectly  to  support  the  view  that  a 
criminal  prosecution  for  the  same  as- 
sault will  not  preclude  recovery  of  ex- 
emplary damages,  it  appearing  in  this 
case  that  the  defendant  had  been 
prosecuted  criminally  for  the  assault 
and  battery  for  which  the  civil  action 
was  brought,  and  an  instruction  being 
approved  in  the  civil  action,  allowing 
exemplary  damages. 

And  ^e  common-lav  maxim  that  no 
one  shall  be  twice  punished  for  the 
same  cause  it  was  said  in  Elliott  v. 
Van  Buren  (1875)  83  Mich.  49,  20 
Am.  Rep.  668,  where  applicable,  pre- 
vented a  second  prosecution  as  well 
as  a  second  punishment;  and,  if  it  ap- 
plied to  civil  damages,  would  cover 
the  whole  of  the  damages,  and  not 
merely  a  part  of  them.  But  the  court 
said  there  was  no  analogy  between 
the  civil  and  criminal  remedy;  that 
the  punishment  by  criminal  prosecu- 
tion is  to  redress  the  grievance  of  the 
public,  while  the  civil  remedy  is  for 
private  redress;  and  one  action  could 
not  be  pleaded  in  abatement  or  bar  of 
the  other,  because  they  were  between 
different  parties.  It  should  be  ob- 
served, however,  that  "exemplary" 
damages  in  this  state  are  regarded  as 
compensation  for  nonpeeuniary 
losses.  See  II.  e,  infra. 

Although  not  on  facts  within  the 
scope  of  the  note,  attention  ia  called 
to  Mayer  v.  Frobe  (1896)  40  W.  Va. 
246,  22  S.  E.  58,  in  which  the  court  ob- 
served that  there  was  no  constitution- 
al inhibition  against  pecuniary  pun- 
ishment twice  for  the  same  offense, 
but  that  the  constitutional  provision 
was  that  "no  person  shall  be  put  in 
jeopardy  of  life  or  liberty  twice  for 
the  same  offenae."  See  also,  as  illus- 


Digitized  by  Google 


800 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[16  AXJt. 


'  trative  of  cases  not  on  facts  within 
the  scope  of  the  note.  Garland  v. 
Wholenham  (1868)  26  Iowa,  185,  an 
action  for  damages  for  the  malicious 
killing  of  a  horse,  where  the  court 
overruled  the  contention  that  since 
the  acts  charged  in  the  petition  consti- 
tuted an  offense  punishable  under  the 
criminal  statutes,  the  allowance  of 
damages  by  way  of  punishment  was 
contrary  to  the  constitutional  provi- 
sion that  no  person  should  be  twice 
punished  for  the  same  offense. 

In  reply  to  the  contention  that  the 
allowance  of  exemplary  damages  for 
assault,  which  was  also  a  misdemean- 
or punishable  by  fine  and  imprison- 
ment, would  offend  against  a  consti- 
tutional provision  that  no  person 
should  be  subject  to  be  twice  put  in 
jeopardy  for  the  same  offense,  the 
Federal  circuit  court  in  Brown  v. 
Evans  (1883)  8  Sawy.  488.  17  Fed. 
912,  affirmed  in  (1883)  109  U.  S.  180, 
27  L.  ed.  898,  8  Sup.  Ct.  Rep.  83,  sstid: 
"A  person  may,  by  one  act,  commit 
two  offenses;  one,  against  the  civil 
law,  by  the  invasion  of  a  private  per* 
sonal  right;  the  other,  against  the 
state,  in  the  violation  of  its  criminal 
law;  and  he  may  be  prosecuted  for 
each  offense,  and  yet  not  twice  crim-* 
inally  punished  for  the  same  offense. 
In  the  one  case  the  offending  party 
makes  reparation  in  damages  for  the 
civil  wrong  done  to  the  person  in- 
jured thereby;  in  the  other,  the  party 
is  punished  by  the  state  for  an  offense 
against  it  in  the  violation  of  its  law; 
and  a  judgment  in  the  one  case  is  no 
bar  to  a  prosecution  in  the  other.  In 
like  manner  a  person  may,  by  one  act, 
offend  against  two  sovereignties.  Hia 
act  may  be  an  offense  against  the 
laws  of  a  state  and  also  against  the 
laws  of  the  United  States,  and  he  may 
be  prosecuted  and  punished  either  by 
the  state  whose  laws  he  has  violated, 
or  by  the  United  States,  or  by  both, 
for  his  offense  against  each." 

In  holding  that  recovery  of  exem- 
plary damages  for  assault  was  not 
precluded  because  the  act  was  punish- 
able as  a  crime,  the  court  in  Brown  v. 
Swineford  (1878)  44  Wis.  282,  28  Am. 
Rep.  682,  followed  what  it  regarded  as 
the  settled  rule  established  by  prece- 


dents, although*  deploring  the  fact 
that  this  was  the  rule.  It  was  held 
that  this  conclusion  did  not  rrault  in 
the  violation  of  the  eonstitutional 
provision  that  no  person,  for  the  same 
offense,  should  be  twice  put  in  jeop- 
ardy of  punishment,  since  this  provi- 
sion was  only  a  re-enactment  of  the 
common-law  rule,  and  the  word  "jeop- 
ardsr"  applied  only  to  strictly  criminal 
prosecution.  The  court  called  atten- 
tion to  tiie  fact  that,  in  criminal  cases, 
the  rule  forbidding  double  jeopardy 
implied  more  than  the  bar  of  a  judg- 
ment to  an  action  for  the  same  cause ; 
and  that  it  might  be  difficult  in  prin- 
ciple to  hold  that  a  criminal  convic- 
tion was  a  bar  to  the  recovery  of 
punitory  damages  in  a  civil  action, 
and  not  a  bar  to  the  recovery  of  com- 
pensatory damages. 

In  Birchard  v.  Booth  (1856)  4  Wis. 
87,  the  court,  in  instructions  which 
were  held  not  erroneous,  called  atten- 
tion to  the  fact  that,  by  a  statute  an 
action  for  assault  and  battery  was 
tried  before  a  justice  of  the  peace, 
and  that  the  maximum  punishment 
was  a  fine  of  only  960;  and  that,  in 
cases  of  great  aggravation,  therefore, 
it  was  proper  that  the  defendant 
should  respond  in  such  sum  as  should 
operate  by  way  of  example. 

Where  the  assault  was  committed 
in  the  presence  of  the  court,  it  waa 
unsucceBBfuUy  contended  in  Pendle- 
ton v.  Davis  (1863))  4A  N.  <X  (1  Jones 
L.)  98,  that  this  circumstance  should 
not  be  taken  into  consideration  on 
the  question  of  exemplary  damages, 
because  the  defendant  was  liable  to  a 
fine  for  contempt,  and  therefore  he 
might  be  punished  twice  for  the  same 
act.  The  court  said  that,  on  the  same 
ground,  it  might  be  insisted  that  the 
jury  could  not  give  exemplary  dam- 
ages when  a  defendant  is  liable  to  in- 
dictment, but  that  it  was  settled  law 
that  exemplary  damages  might  be  al- 
lowed in  such  cases;  although  no 
doubt  the  court,  in  imposing  the  fine, 
would  take  into  consideration  the 
fact  that  exemplary  damages  had 
been  recovered,  and  that,  in  sereral 
cases,  the  proceedings  by  indictment 
had  been  stoyed  until  the  extent  of  re- 
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covery  in  the  civil  action  was  ascer- 
tained. 

It  should  be  observed  that  the  al- 
lowance of  exemplary  damasres  does 
not  depMid  on  the  result  of  the  in- 
qairy  whether  there  has  in  fact  been 
a  criminal  prosecution.  Thus*  in  Wil- 
son T.  Middleton  (1862)  2  CaL  64,  an 
action  for  assault  and  battery,  where 
it  appeared  that  the  defendant  had 
been  fined  for  the  assault  in  question, 
it  was  held  not  erroneous  to  refuse  an 
instruction  requested  by  the  defend- 
ant that  the  jury  had  no  right  to 
award  eomnplary  damages  for  a  per* 
sonal  injury  for  which  the  law  pro- 
vided a  punishment  by  criminal  prose- 
cution. 

And  the  fact  that  the  defendant  in 
an  action  for  assault  and  battery  had 
been  eriminally  prosecuted  for  the 
same  assault,  and  had  paid  the  fine 
imposed,  was  held,  in  Hauser  v. 
Griffith  (1897)  102  Iowa,  215,  71  N. 
W.  223,  not  to  defeat  recovery  of  ex- 
emplary damages  for  the  assault. 

So,  the  fact  that  the  defendant  In 
an  action  for  assault  and  battery  had 
been  convicted  and  sentenced  to  a 
long  term  of  imprisoment,  which  he 
was  then  serving,  was  held,  in  Wir- 
sing  V.  Smith  (1908)  222  Pa.  8,  70  Atl. 
906,  not  to  preclude  the  recovery  in 
the  civil  action  of  exemplary  dam- 
ages. 

2.  MiMTitlf  ml*. 

In  a  few  Jurisdictions,  the  recovery 
of  exemplary  or  punitive  damages  for 
an  tesault  and  battery  has  been 
denied  on  the  ground  that  it  is  illogi- 
cal and  unjust,  or  unconstitutional,  to 
award  damages  in  a  civil  action  for  an 
act  for  which  the  state  has  provided 
a  punishment  through  a  criminal 
prosecution.  Huber  v.  Teuber  (1879) 
3  MacArth.  (D.  C)  484;  Taber  v. 
Hutson  (1854)  6  Ind.  322,  61  Am.  Dec. 
96;  Nossamen  v.  Rickert  (1862)  18 
Ind.  350;  Farman  v.  Lauman  (1881) 
73  Ind.  668;  Wolf  v.  Trinkle  (1885) 
103  Ind.  365,  3  N.  E.  110;  Borkenstein 
V.  Schrack  (1903)  31  Ind.  App.  220,  67 
N.  E.  647;  Boyer  v.  Barr  (1878)  8 
Neb.  68,  SO  Am.  Rep.  814;  Winkler  v. 
Roeder  (1888)  23  Neb.  706,  8  Am.  St. 
Rep.  155.  37  N.  W.  607;  Atkins  v. 
M  A.L.R.— 51. 


V.  Gladwish  (1889)  26  Neb.  890,  41  N. 
W.  347;  Mangold  v.  Oft  (1901)  68 
Neb.  397,  88  N.  W.  507;  Glassey  v. 
Dye  (1909)  83  Neb.  615,  119  N.  W. 
1128;  Kast  v.  Link  (1911)  90  Neb.  26, 
132  N.  W.  717;  Fay  v.  Parker  (1872) 
53  N.  H.  842.  16  Am.  Rep.  270;  Bur- 
ger V.  Covert  (1913)  76  Wash.  528, 
135  Pac,  30,  Ann.  Gas.  1915C,  81 ;  see 
also  Stewart  v.  Maddox  (1878).  63 
Ind.  61;  Rees  v.  Rasmussen  (1904)  6 
Neb.  (Unof.)  367,  98  N.  W.  830,  and 
Johnson  v.  Ish  (1911)  90  Neb.  178, 
188  N.  W.  201. 

In  Huber  v.  Teuber  (D.  C.)  supra,' 
in  holding  that  an  action  for  assault 
waff  not  a  proper  one  for  punitive  dam- 
ages, since  the  defendant  might  be 
prosecuted  criminally,  the  court  said: 
"Undoubtedly  a  party  charged  with 
publishing  a  Ijbel,  or  the  commission 
of  an  assault  and  battery,  is  liable  at 
the  same  time  to  a  civil  action  for 
damages  and  to  a  criminal  prosecu- 
tion for  his  offense  against  the  public. 
.  .  .  But  in  all  cases  where  this 
double  liability  exists,  the  damages  in 
the  action  should  be  cpmpensatory 
only,  and  not  punitive.  Even  this 
rule  will  be  found  to  be  sufficiently 
latitudinous  for  all  the  ends  of  jus- 
tice, and  there  should  be  some  limit 
to  restrain  juries  from  running  wild 
in  the  matter  of  damages.  Compen- 
satory damages  include  such  as  the 
jury  may  award  for  injuries  done  to 
the  person,  for  all  the  expenses  imme- 
diately resulting  from  such  injuries, 
for  loss  of  time,  for  disabilities,  for 
loss  of  health,  for  bodily  pain  and  for 
mental  sufl^erings,  including  allow- 
ance on  these  accounts  for  the  future. 
Surely  these  are  no  narrow  boundaries 
for  the  range  of  juries  in  the  irrespon- 
sible exercise  of  their  fancy  or  their 
discretion.  It  appears  to  us  that  after 
damages  have  been  computed  on  all 
these  several  grounds,  no  defendant 
who  is  still  liable  to  fine  and  impris- 
onment by  the  criminal  law  should  be 
further  punished  by  the  infliction  of 
punitive  damages  for  the  benefit  of  .a 
plaintiff  who  is  already  compensated, 
and  who  is  no  more  entitled  to  them 
than  any  other  member  of  the  com- 
munity. Cases,  however,  may  hap- 
pen, as  such  cases  have  happened,' 
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where  the  injury  done  may  be  aggra^ 
vated  by  wanton  violation  of  the 
rights  of  others,  by  malice,  or  revenge 
without  cause,  resulting  in  a  species 
of  injury  whose  effects  can  neither 
be  calculated  nor  compensated,  and 
for  which  the  law  has  provided  no 
remedy  except  an  action  for  damages. 
These  constitute  the  class  of  injuries 
for  which  damages,  both  compensa- 
tory and  punitive,  may  jusUy  be 
KWBxded.  The  seduction  at  a  wife  or 
daughter  belongs  to  this  class/' 

In  McVay  v.  Ellis  (1921)  148  La. 
247,  86  So.  783,  the  court,  in  an  as- 
sault and  battery  case,  said  that  it  was 
well  settled  by  the  recent  decisions  of 
that  court  that  punitive  or  exemplary 
damages  should  not  be  allowed  in  any 
case;  that  in  criminal  prosecutions 
alone  the  courts  administer  punish- 
ment. 

The  doctrine  of  punitive  damages 
was  rejected  by  the  Washington  su- 
prenffi  court  in  Spokane  Truck  &  Dray 
Co.  V,  Hoefer  (1891)  2  Wash.  45,  11 
L.RJL  689,  .26  Am.  St  Rep.  842,  26 
Pac.  1072,  as  unsound  in  principle 
and  unfair  and  dangerous  in  practice. 
This  was  an  action  for  personal  in* 
juries,  and  therefore  beyond  the  scope 
of  the  note.  But  attention  is  called 
to  the  statement  that  "it  is  to  be  pre- 
sumed that  the  state  has  fully  pro- 
tected its  own  interests,  or  as  fully,  at 
least,  as  they  could  be  protected  by 
laws,  when  it  provides  for  the  punish- 
ment of  crime  in  its  criminal  statutes, 
and  fixes  the  fine  at  a  sum  which  it 
deems  commensurate  with  the  crime 
designated;  hence,  punitive  damages 
cannot  be  allowed  on  the  theory  that 
it  is  for  the  benefit  of  society  at  large, 
but  must  logically  be  allowed  on  the 
theory  that  tikey  are  for  the  sole 
benefit  of  the  plaintiff,  who  has  al- 
ready been  fully  compensated, — a 
theory  which  is  repugnant  to  every 
sense  of  justice." 

Other  Washington  cases  have  held, 
in  accord  with  the  above  decision, 
that  punitive  damages  cannot  be  re- 
covered in  that  state;  see,  for  exam- 
ple, citing  other  decisions,  Woodhouse 
V.  Powles  (1906)  43  Wash.  617,  8 
L.R.A.(N.S.)  783,  117  Am.  St.  Rep. 
1079,  86  Pac.  1068,  11  Ann.  Cas.  54, 


an  action  for  libel.  And  ^is  doc- 
trine was  applied  in  an  action  for.  as- 
sault and  battery  in  Burger  v.  Covert 
(1913)  75  Waslk  628, 135  Pac  dd,  Ann. 
Cas.  1916C,  81. 

Although  an  action  for  libel,  the 
case  of  Austin  v.  Wilson  (1849)  4 
Cush.  (Mass.)  273,  50  Am.  Dec.  766, 
supports  in  some  degree,  at  least,  the 
above  doctrine.  The  court  said  that 
if  exemplary  or  panittve  damages 
were  ever  recoverable,  it  was  clearly 
of  the  opinion  that  th^  could  not  be 
recovered  in  an  action  for  an  injury 
which  was  also  punishable  by  indict- 
ment, as  libel  and  assault  and  bat- 
tery; that  if  they  could  be,  defendant 
might  be  punished  twice  for  the  same 
act. 

The  doctrine  that  where  tb»  as- 
sault is  punishable  criminally,  exem- 
plary damages  therefor  cannot  be  al- 
lowed in  a  civil  action,  is  supported 
by  Taber  v.  Hutson  (1854)  5  Ind.  322, 
61  Am.  Dec.  96,  in  which  the  court 
said:  "Where  the  defendant  is  sued 
for  the  commission  of  a  tort,  such  as 
slvider,  an  offense  not  the  subject  of 
criminal  punishment,  the  rule  that 
gives  d«nages  to  punish  the  offend- 
er,' may,  with  some  degree  of  pro- 
priety, be  applied,  because  it  is  the 
only  mode  in  which,  by  public  ex- 
ample, the  various  rights  in  commun- 
ity to  personal  security  and  private 
property  can,  under  the  sanction  of 
law,  be  protected  from  injury  and  out- 
rage. In  such  a  case,  there  is  wisdom 
in  permitting  a  jury  to  'blend  together 
the  interest  of  society  and  of  the  ag- 
grieved individual.'  But  there  is  a 
class  of  offenses,  the  commission  of 
which,  in  addition  to  the  civil  remedy 
allowed  the  injured  party,  subjects 
the  offender  to  a  state  prosecution. 
To  this  class  the  case  under  consid- 
eration belongs;  and  if  the  principle 
of  the  instruction  be  correct,  Taber 
may  be  twice  punished  for  the  same 
assault  and  battery.  This  would  not 
accord  with  the  spirit  of  our  institu- 
tions. The  constitution  declares 
that  'no  person  shall  be  twice  put  in 
jeopardy  for  the  same  offense;'  and 
though  that  provision  may  not  relate 
to  the  remedies  secured  by  civil  pro- 
ceedings, still  it  serves  to  illustrate  a 
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fun(l«m«ntel  principle  inculcated  hy 
every  well-resruUted  syBtem  of  gov- 
ernment; that  each  violation  of 
the  law  should  be  certainly  followed 
by  one  appropriate  punishment,  and 
no  more." 

And  in  Noaaaman  v.  Bickert  (1862) 
18  Ind.  860,  the  court  ai^Iied  to  an  ac- 
tion for  assault  and  battery  the  doc- 
trine that  where  one  is  sued  for  a 
tort  ^hich  ia  also  a  subject  of  crim- 
inal jurisdiction,  punitory  damages 
are  not  recoverable. 

Boricenstein  v.  Schrack  (1908)  81 
M  App.  220.  67  N.  E.  547.  also  liolds 
that  exemplary  damages  cannot  be  re- 
covered for  an  assaalt  and  battery  be- 
cause the  defendant  is  also  subject  to 
criminal  prosecution.  The  court 
said :  "In  some  of  the  instructions  to 
the  jury  they  were  told  that  they 
mis^t  award  pnnitive  damages. 
These  instmetiona  were  erroneous.  It 
is  a  well-settled  rule  that  for  a  wrong 
the  commission  of  which  subjects  the 
wrongdoer  to  both  a  criminal  prosecu- 
tion and  a  civil  action,  punitive  dam- 
ages cannot  be  assessed." 

The  case  of  Stewart  v.  Maddox 
(1878)  68  Ind.  61,  also  supports  the 
doctrine  that  where  the  complaint  al- 
leges facts  which  constitute  a  crimin- 
al offense  as  well  as  a  civil  liability, 
the  jury  cannot  give  exemplary  or 
punitive  damages,  although  the  com- 
plaint was  held  in  this  case  not  to 
charge  facts  amounting  to  an  assault 
and  battery.  The  court  said  that  the 
doctrine  of  exemplary  or  punitive 
ilamages  rested  upon  a  very  uncertain 
and  unstable  basis;  that  a  principle 
which  allowed  an  individual  to  put 
the  money  assessed  against  another 
individual,  as  punishment  or  a  warn- 
ing example,  into  his  private  pocket 
when  he  was  not  entitled  to  it,  what- 
ever public  advantages  it  might  have, 
did  not  seem  to  be  thoroughly  sound. 

And  thfl  same  principle  has  been  ap- 
plied in  Indiana  in  other  cases  than 
those  involved  in  assault  and  battery ; 
as.  for  example,  Humphries  v.  John- 
son (1868)  20  Ind.  190.  where  the 
eeurt,  in  an  action  of  trespass  on  real 
estfttOk  applied  the  rule  that  for  those 
wrongs  tiie  commission  of  which  sub- 
jects the  offender  to  a  state  prosecu- 


tion, in  addition  to  the  ciyil  remedy 
afforded  ths  injured  party,  exemplary 
damages  cannot  be  allowed. 

The  earlier  rule  in  Colorado,  until 
changed  by  statute,  it  appears,  was 
that,  in  civil  actions  for  injuries  re- 
sulting from  ■  torts,  exemplary  dam- 
ages as  a  punishment  were  not  per- 
missible, where  the  offense  was  pun- 
ishable under  the  criminal  laws.  The 
court  in  Courcolsier  v.  Raymond 
(1896)  23  Colo,  lis,  47  Pac.  284, 
stated  that  in  a  number  of  cases,  be- 
ginning with  Murphy  v.  Hobbs  (1884) 
7  Cokk.  Ml,  49  Am.  Rep..  866.  6  Pac. 
119  (an  aetion  for  damages  for  mali- 
cious prosecution  and  false  imprison- 
ment), it  had  been  so  held;  but  that 
these  decisions  were  based  upon  the 
common  law;  and  that  in  1889  the 
legislature  provided  by  statute  that 
exemplary  damages  might  be  given  in 
certain  cases,  and  that  the  statute  had 
now  settled  the  practice  in  that  state. 
It  was  accordingly  held  that  if  the 
jury  believed  that  the  shooting  in 
question  was  done  with  malice,  or 
that  the  injury  was  the  result  of  a 
wanton.and  reckless  disregard  of  the 
plaintiiTs  rights,  and  not  in  neces- 
sary self-defense,  exemplary  damages 
might  be  awarded. 

See  also  Hewlett  v.  Tuttle  (1890) 
15  Colo.  464,  24  Pac.  921,.  where,  in  an 
action  for  flooding  the  plaintiff's  land, 
the  syllabus  by  the  court  is  that  "it  is 
the  settled  rule  in  this  state,  when  not 
controlled  by  legislation,  that  exem- 
plary or  punitive  damages  as  a  punish- 
ment or  example  should  not  be 
awarded  in  civil  actions  for  injuries 
resulting  from  torts,  where  the  of- 
fense is  punishable  under  the  crimin- 
al laws." 

In  Jacks  v.  Bell  (1828)  3  Car.  &  P. 
(Eng.)  316,  where  the  plaintiff  had  re- 
ceived a  part  of  the  fine  imposed  on  a 
prosecution  by  indictment  of  the  de- 
fendant for  the  same,  assault,  the 
court  discouraged  the  bringing  of  a 
civil  action  for  damages,  and  the  jury 
awarded  only  nominal  damages. 

b.  Mitigation  of  exemplary  datnage*. 

The  authorities  are  not  in  accoi  J 
on  the  question  whether  the  fact  that 
the  defendant  has  been  fined  or  im- 
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prisoned  for  the  same  ass&ult  should 
be  considered  by  the  jury  in  mitiga- 
tion of  exemplary  damages.  It  seems 
but  just  that  this  fact  should  be  so 
considered,  assuming  as  is  held  in 
most  jurisdictions,  that  such  damages 
are  punitive,  and  not  merely  compeu- 
ory;  and  there  is  authority  to  this 
effect 

Thus,  on  the  question  of  vindictiTe 
damages  for  assault,  evidence  offered 
by  the  defendant  was  held  admissible 
in  Smithwick  v.  Ward  (1859)  52  N.  C. 
(7  Jones.  L.)  64, 75  Am.  Dec.  45S,  that 
he  had  been  convicted  of  the  assault 
and  battery,  and  had  been  fined.  The 
court  expressed  doubt  whether  vin- 
dictive damages  ought  to  be  allowed 
in  a  civil  action  under  any  circum- 
stances where  the  case  appears  to  in- 
volve, beyond  question,  the  same  prin- 
ciple and  object  as  the  public  punish- 
ment; but  sustained  the  allowance  of 
exemplary  damages  notwithstanding 
the  criminal  proceedings,  in  view  of 
the  well-eBtablished  practice  in  that 
state,  which  it  did  not  think  proper 
to  disturb.  And  by  the  admission  in 
the  civil  action  of  evidence,  of  the 
criminal  punishment,  the  court  was 
of  the  opinion  that  the  harshness  or 
danger  of  double  punishment  would 
be  removed.  It  was  said:  "The  word 
'vindictive,'  here  adopted,  ia  in  com- 
mon professional  and  legislative  use 
as  a  sjmonym  of  vindicatory  or  puni- 
tory; and  in  that  sense,  we  suppose,  it 
is  used  in  the  record.  This  element, 
in  the  estimate  of  damages,  is  al- 
lowed, to  punish  the  defendants  for 
violating  the  laws,  and,  by  making 
them  smart,  to  deter  others  as  well  as 
themselves  from  simitar  violations. 
The  principle  upon  which  sociefy  acts 
in  punishing  criminally  is  precisely 
the  same.  The  public  never  is 
actuated  by  revenge,  but  solely  by  a 
motive  of  self -protection ;  and  pun- 
ishes to  prevent  a  r^etition  of  the 
offense  by  the  culprit,  or  its  perpetra- 
tion by  others.  These  considerations 
suggest  the  pertinency  and  propriety 
of  the  evidence  offered.  When  the  in- 
quiry is  made  by  the  jury,  in  a  civil 
action,  how  much  ought  to  be  given 
for  amart  money,  it  is  material  and 


legitimate  to  know  how  much  the  de- 
fendant has  been  made  to  smart  al- 
ready, that  the  jury  may  estimate  how 
much  more  will  be  required  to  effect 
the  object  of  the  law.  When  the 
court  is  called  upon,  in  the  exercise 
of  criminal  jurisdiction,  to  fix  a  pun- 
ishment, it  is,  in  like  manner,  proper 
for  it  to  know  whether  tiiere  has  been 
a  civil  action,  and  what  has  been  the 
result  of  it.  Neither  the  court  nor 
the  jury  will  be  bound,  as  we  suppose, 
by  the  judgment  of  the  other,  but  each 
will  be  at  liberty  to  add  to  what  has 
been  done  by  the  other,  such  addition- 
al penalties  as  each,  in  its  turn,  may 
judge  adequate  and  proper." 

**And  while  holding  that  pnnitiTe 
damages  might  be  recovered  for  an 
assault  notwithstanding  the  defend- 
ant was  subject  also  to  indictment 
and  punishment  for  the  act  as  for  a 
fine,  the  court,  in  Saunders  v.  Gilbert 
(1911)  166  N.  C  463,  38  L.BJV.(NJS.) 
404,  72  S.  E.  610,  took  the  view  that  in 
the  civil  action  evidence  would  be  ad- 
missible to  show  payment  of  the  fine 
in  the  criminal  case  in  reduction  of 
punitive  damages.  It  was  said:  **It 
would  be  exceedingly  strange  if  a 
civil  injury,  which  is  also  a  crime, 
does  not  entitle  the  injured  party  to 
vindictive  damages,  and  yet  it  is  said 
that  the  reason  why  the  law  should 
be  80  is  the  very  fact  that  tiie  defend- 
ant will  be  punished  in  the  criminal 
indictment,  if  convicted.  But  he  may 
not  be  either  indicted  or  adequately 
punished.  Whatever  may  be  the  law 
elsehere,  ttiis  court  has  held,  accord- 
ing to  the  rule,  which  we  thiiUc  is  gen- 
eral, that  when  the  defendant  has 
been  indicted  and  punished  for  the 
crime,  the  pecuniary  punishment  can 
be  considered  by  the  jury  In  reduc- 
tion of  punitive  damages.  ...  Is 
not  this  the  fair  and  equitable  rule? 
Should  the  wrongdoer  escape  his  full 
and  proper  measure  of  punishment  in 
the  civil  suit,  until  he  is  ready  to 
show  that  he  has  made  proper  amends 
to  the  public  in  the  criminal  prosecu- 
tion? Even  then,  the  payment  of  th^ 
fine  may  be  considered  only  in  redac- 
tion of  the  damages,  as  we  have  shown, 
and  does  not  bar  the  claim  to  vlndie- 
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tive  damages.  .  .  .  It  is  not,  and 
should  not  be,  his  liability  to  be  crim- 
inally indicted  and  punished  for  the 
same  offense  that  entitles  him  to  any 
reduction,  but  his  actual  prosecution 
and  punishment  for  the  same." 

Also  in  White  v.  Barnes  (1893)  112 
N.  C  82Sp  16  S.  B.  922,  the  jury  were 
instructed  that  in  an  action  for  as- 
sault and  battery  in  which  exemplary 
damages  were  claimed,  they  should 
consider  the  fact  that  the  defendant 
had  paid  a  line.  It  was  unnecessary, 
howarer,  on  appeal,  to  pass  oh  the 
correctDMS  of  thi«  ruling.  And  see 
Johnston  T.  Crawford  (1867)  61  N.  C. 
(Phill.  L.)  S42,  where  the  jury,  in  es- 
timating exemplary  damages,  were  al- 
lowed to  take  into  consideration  the 
fine  and  coats  imposed  and  paid  by  the 
defendant  on  an  indictment  for  the 
same  assault  and  battery. 

The  fact  that  the  defendant  in  an 
action  for  assault  had  been  criminal- 
ly prosecuted  for  the  same  assault, 
and  had  paid  the  fine  and  costs  in  the 
criminal  case,  was  a  circumstance 
which  the  court,  in  Rhodes  v.  Rodgers 
(1892)  161  Pa.  634,  24  Atl.  1044,  sub- 
mitted  for  the  jury's  consideration  on 
the  question  of  punitive  damages, 
and,  on  appeal  by  the  defendant  from 
a  verdict  for  the  plaintiff,  the  court 
stated  that  this  would  seem  to  be  the 
proper  practice.  To  the  same  effect 
is  Wirsing  v.  Smith  (1908)  222  Pa.  8, 
70  Atl.  906, 

The  fact  that  the  defendant  had 
been  adjudged  guilty  of  an  aggra- 
vated assault,  and  had  paid  his  fine 
and  the  incidental  costs,  it  was  held 
in  Jackson  v.  Wells  (1896)  13  Tex. 
Civ.  App.  275,  35  S.  W.  628,  can  be 
pleaded  in  mitigation  of  exemplary 
damages  for  the  same  assault,  but  not 
in  bar  thereof.  And  to  the  same 
effect  are  Flanagan  v.  Womack  (1880) 
54  Tex.  46,  and  Shook  v.  Peters  (1883) 
69  Tex.  898. 

The  same  doctrine  is  supported  by 
Cherry  v.  McCall  (1857)  23  Ga.  193, 
where  it  appeared  in  an  action  for 
assault  and  battery  that  the  defend- 
«it  had  been  indicted  for  the  same 
assanlt,  had  pleaded  guil^,  and  been 
fined,  the  court  refused  to  instruct' the 
jury  that  tb^  could  not,  in  view  of 


this  criminal  action,  allow  the  plain- 
tiff exemplary  damages,  and  instructed 
that  the  fine  "has  nothing  whatever  to 
do  with  the  plaintiff's  right  to  dam- 
ages in  this  case.  And  should  you 
find  the  facts  of  this  case  entitle  the 
plaintiff  to  uemplary  damages,  you 
will  not  reduce  the  amount  one  cent 
on  account  of  that  fine."  This  in- 
struction was  held  erroneous,  it  being 
said  that  the  trial  court  ought  not  to 
have  gone  further  in  its  charge  to  the 
jury  than  to  instruct  them  that  if 
they  did  not  think  the  fine  a  sufficient 
punishment,  they  might  increase  the 
damages  by  such  a  sum  as  would,  in 
their  opinion,  make  the  punishment 
sufficient.  And  the  court  said  that 
even  an  instruction  to  this  effect 
would,  perhaps,  be  going  too  far,  and 
added:  "Is  it  not  to  be  presumed 
that  the  punishment  imposed  by  the 
court  in  a  case  set  on  foot  solely  to 
bring  about  punishment  is  suflSeient?" 

It  may  be  observed  that  the  judge 
who  wrote  the  opinion  in  Flanagan  v. 
Womack  (Tex.)  supra,  expressed  his 
own  opinion  clearly  to  the  effect  that 
if  exemplary  damages  were  regarded 
nurely  as  compensatory  rather  than 
punitive,  the  fact  that  the  defendant 
had  already  been  fined  in  a  criminal 
case  would  not  be  admissible  in  miti- 
gation of  the  damages.  He,  however, 
yielded  to  the  weight  of  authority 
which  regards  such  damages  as 
punitive,  and  not  compensatory;  and, 
upon  that  assumption,  concurred  in 
the  view  that  such  a  fine  should  be 
considered  in  mitigation  of  damages. 

But  in  some  jurisdictions  the  view 
has  been  taken  that  the  criminal 
prosecution  and  punishment  cannot 
be  considered  by  the  jury,  even  in 
mitigation  of  exemplary  damages. 

Thus,  in  holding  that,  in  an  action 
for  assault  and  battery,  the  jury 
should  not  be  permitted  to  consider, 
on  the  question  of  punitive  damages, 
the  fact  that  the  defendant  had  al- 
ready been  convicted  and  fined  for  the 
assault,  the  court,  in  Jefferson  v. 
Adams  (1845)  4  Harr.  (Del)  321, 
called  attention  to  the  fact  that  the 
proceeding  in  the  criminal  court  was 
between  other  parties,  the  state  and 
the  defendant;  that  the  verdict  was 
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rendered  upon  ottier  testimony  than 
that  given  in  the  civil  case;  knd  that 
the  punishment  had  reference  to  the 
public  peace,  and  not  to  the  plaintiff's 
wrontrs';  and  stated  that  it  would  obvi- 
ously, therefore,  be  improper  tiiat 
these  proceedings  in  the>  criminal 
court  should  enter  into  the  civil  ac- 
tion for  any  purpose. 

And  in  Keller  v.  Taylor  (1858)  2 
Houst.  (D<;L)  20,  it  was  held  that,  in 
a  civil  action  for  assault  and  battery, 
evidence  is  not  admissible,  in  mitiga- 
tion of  damages,  of  a  ci'iminal  proBe- 
cution,  conviction,  and  fine  t>f  the  de- 
fendant-fot  the  same  assault.  The 
court  does  not  refer,  however,  especial- 
ly to  exemplary  damages.  It  was  said 
that  it  ^As  not  unusual  in  a  criminal 
prosecution  for  assault  and  battery 
for  the  court  on  conviction,  when 
about  to  impose  a  fine,  to  Inquire  if 
any  cHil  a^6n  had  been  brought  for 
the  Injury,  with  a  view  to  moderation 
cf  the  fine  if  such  was  the  case;  that 
this  was  a  consideration  Addressed 
merely  to  the  court's  discretion,  and 
that  the  fact  that  the  civil  action  was 
allowed  to  mitigate  the  fine  in  the 
criminal  prosecution  was,  of  itself,  a 
good  reason  why  the  latter  should  not 
be  allowed  to  mitigate  the  damages  in 
the  civil  action. 

It  was  said  in  Hoadley  v.  Watson 
(1873)  45  Vt,  289,  12  Am.  Rep.  197: 
"Exemplary  damages  are  not  given  in 
lieu  of  punishment.  The  fact  that,  in 
a  civil  action  founded  on  a  criminal 
act,  the  guilty  party  had  been  com- 
pelled to  pay  exemplary  damages  to 
the  party  injured  on  account  of  the 
act,  would  foe  no  bar  to  a  prosecution 
in  a  criminal  proceeding  for  the  same 
act,  nor  to  any  part  of  the  fine  im- 
posed by  law  upon  such  offenses. 
Neither  should  the  liability  to,  nor  the 
actual  imposition  of,  a  fine  in  a  crim- 
inal proceeding,  bar  any  portion  of 
the  liability  in  a  civil  action  for  the 
same  act.  .  .  .  The  liability  to  both 
criminal  punishment  and  to  such 
damages  as  a  jury  may  impose  in  a 
civil  suit,  is  the  consequence  of  any 
act  that  is  criminal,  and  also  creates 
civil  liability." 

And  it  was  held  in  Roach  v.  Gald- 
beck  (1892)  64  Vt.  59S,  24  Atl.  989, 


that  the  fact  that,  the  defendant  had 
been  prosecuted  criminally  for  the 
same  assault,  and  had  paid  tiie  fine 
imposed,  could  not  be  ti^en  into  con- 
sideration by  the  jury  in  reduction  of 
exemplary  damages. 

Also  in  Du  Bois  v.  Roby  (1911)  84 
Vt  465,  80  Atl.  150,  the  fact  that  the 
defendant  in  a  civil  action  for  assault 
had  been  punished  criminally  for  the 
same  assault  was  held  not  material 
upon  the  question  of  racemplary  dam- 
ages. 

So,  where  the  defendant,  in  an  ac- 
tion for  assault,  had  been  criminally 
prosecutei  for  the  same  act,  and  had 
paid  the  fine  therein  imposed,  it  was 
contended  in  Reddin  v.  Gates  (1879)  52 
Iowa,  210,  2  N.  W.  1079,  that  these 
facts  might  be  considered  by  the 
jury  in  determining  the  amount  of  ex- 
emplary damages.  But  instructions 
to  this  effect  were  held  properly  over- 
ruled. 

In  Irby  v.  Wilde  (1908)  155  Ala. 
388,  46  So.  454,  in  holding  that  the  de- 
fendant in  an  action  for  assault  and 
battery  was  not  entitled  to  introduce 
in  evidence  the  judgment  of  his  con- 
viction in  a  criminal  prosecution  for 
the  same  assault,  in  mitigation  of  ex- 
emplary damages,  it  Was  said:  "It  is 
conceded  that  the  judgment  was  not 
admissible  for  the  purpose  of  defeat- 
ing a  recovery;  but  it  is  insisted  that 
it  should  have  been  admitted  in  miti- 
gation of  the  exemplary  damages 
which  the  jury  were  authorized  to 
award.  This  identical  question  arose 
and  was  decided  in  the  case  of  Phil- 
lips v.  Kelly  (1857)  29  Ala.  628.  In 
that  case  the  record  of  the  defend- 
ant's conviction  was  offered  in  evi- 
dence precisely  in  the  same  way  as 
was  done  in  this  case.  In  that  case 
the  record  of  conviction  was  offered 
generally,  and,  after  objection  to  it 
was  sustained,  it  was  then  offered,  as 
here,  for  the  purpose  of  showing,  in 
mitigation  of  damages,  the -fine  im- 
posed for  the  criminal  offense,  to 
which  offer  an  objection  was  again 
sustained.  This  court  held  that  the 
defendant  has  no  right -to  prove  that 
he  had  been  indicted,  convicted,  and 
fined  for  the  same  assault  and  battery.' 
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TliiB  holding  is  In  accord  with  the 
great  weight  of  authority." 

The  doctrine  that  criminal  punish- 
ment for  an  assault  is  not  proper  for 
the  consideration  of  the  jury  even  in 
a  case  which  is  proper  for  the  allow- 
ahM  u£  vindictive  or  punitory  dam- 
ages tor  the  same  aftsanlt  seems  also 
to  be  supported  by  Wolff  v.  Cohen 
(1855)  42  S.  C.  L.  (8  Rich.)  144..  The 
court  ^led  attention  to  the  fact  that 
tixe  indictment  and  the  civil  action 
were  prosecuted  by  different  parties; 
that  one  was  an  offense  against  so- 
ciety wd  the  other  a  private  wrong; 
that  the  state  punishes  for  a  breach 
of  th^  public  peace,  while  the  indi- 
vidual recovers  damages  for  an  injury 
to  hia  person;  and  where  compensa- 
tion is  '  beyond  the  actual  loss,  it 
operalte  ohly  incidentally  as  a  pen- 
alty; that  the  parties,  the  nature  of 
the  offense,  and  the  remedies  are  dif- 
ferent, and  that  where  circumstances 
of  aggravation  call  for  vindictive 
and  punitory  damages,  the  range  of 
the  juxy's  discretion  should  not  be 
narrowed  by  the  sentence  of  the 
court 

And  in  ijeveral  other  cases,  the 
court  has  intimated  that  the  criminal 
prosecution  should  not  be  considered 
in  mitigation  of  exemplary  damages, 
it  being  unnecessary  to  decide  the 
question.  Thus,  in  Roberts  v.  Mason 
(1869)  10  Ohio  St.  278,  evidence  was 
admitted  in  an  action  for  assault  and 
battery  of  the  punishment,  fine,  and 
costs  adjudged  against  the  defendant 
in  a  criminal  prosecution  for  the  same 
assault,  the  jury  being  instructed 
that  they  might  consider  these  facts 
on  the  question  of  punitive  damages. 
On  ai^eal  by  the  d^endant,  the  court 
said  it  was  at  least  questionable 
whether  evidence  of  the  criminal  con- 
viction was  not  incompetent. 

And  in  Cook  v.  EHis  (1844)  6  Hill 
(M.  T4  466,  41  Am.  Dec  757,  where 
the  d^endant  had  been  indicted  for 
Hha  same  assault  and  battery  com- 
plained of,  and  had  paid  the  fine  im- 
posed after  conviction,  an  instruction 
was  given  that  the  criminal  proceed- 
ings did  not  prevent  the  jury  from 
giving  exemplary  damages  if  they 
chose,  although  the  fine  and  its  pay- 


ment were  proper  for  the  considera- 
tion of  the  jury  in  fixing  the  amount 
to  be  allowed  the  plaintiff.  It  was 
held  that  this  instruction  was  at  least 
sufficiently  favorable  to  the  defend- 
ant, and  the  court  was  apparently  of 
the  opinion  that  the  criminal  proceed- 
ings had  no  bearing  on  the  question  of 
exemplary  damages,  indicating,  how- 
ever, that  in  the  criminal  case  the 
court  might  suspend  sentence  pending 
the  determination  of  the  civil  action. 
It  was  said:  "We  concede  that  smart 
money  allowed  by  a  jury,  and  a  fine 
imposed  at  the  suit  of  the  people,  de- 
pend on  the  same  principle.  Both  are 
penal,  and  intended  to  deter  others 
from  the  commission  of  the  like  crime. 
The  former,  however,  becomes  inci- 
dentally compensatory  for  damages, 
and,  at  the  same  time,  answers  the 
purposes  of  punishment.  The  recov- 
ery of  such  damages  ought  not  to  be 
made  dependent  on  what  has  been 
done  by  way  of  criminal  prosecution, 
any  more  than  on  what  may  be  done. 
Nor  are  we  prepared  to  concede  that 
either  a  fine,  an  imprisonment,  or 
both,  should  be  received  in  evidence 
to  mitigate  damages.  True,  if  ex- 
cluded, a  double  punishment  may 
sometimes  ensue;  but  the  preventive 
lies  with  the  criminal  rather  than  the 
civil  courts.  The  former  have  ample 
power,  if  they  choose  to  exert  it,  of 
preventing  any  great  injury  from  ex- 
cess of  punishment.  In  a  proper  case, 
if  the  party  aggrieved  will  not  release 
his  private  injury,  or  stipulate  to 
waive  a  suit  for  it,  or,  at  least,  to 
waive  all  claim  for  smart  money,  the 
court  may,  after  conviction,  either  im- 
pose a  fine  merely  nominal,  or  stay 
proceedings  till  a  trial  shall  be  had 
in  the  civil  action,  and  govern  them- 
selves accordingly  in  the  final  Inflic- 
tion of  punishment.  This,  or  some- 
thing equivalent,  has  often  been 
done." 

As  to  the  effect  in  the  criminal 
prosecution  of  the  allowance  of  exem- 
plary damages  for  the  same  assault, 
see  also  Keller  v.  Taylor  (1858)  2 
Houst.  (DeL)  20,  supra,  and  Pendle- 
ton v.  Davis  (1853)  46  N.  C.  (1  Jones, 
L.)  98,  under  lU.  a,  1,  supra.  And  in 
Rowe  V.  Moses  (1866)  48  S.  C.  L.  (9 
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Rich.)  423,  67  Am.  Dec.  560,  the  court 
said  that  although  the  defendant  in 
an  action  for  assault  and  battery  may 
be  liable  both  civilly  and  criminally, 
yet  the  damages  found  on  the  civil 
side  of  the  court,  if  regarded  as  a  suf- 
ficient punishment,  uniformaly  malce 
the  punishment  criminally  nominal. 
The  question,  however,  whether,  in  a 
criminal  prosecution,  exemplary  dam- 
ages allowed  in  a  civil  action  for  the 
same  assault  may  reduce  the  fine  or 
imprisonment^  extends  beyond  the 
scope  cS  the  note. 

To  the  effect  that  the  criminal  pros- 
ecution and  punishment  cannot  be 
considered  in  mitigation  of  damages, 
attention  is  called  also  to  the  follow- 
ing, among  other  cases,  which  do  not, 
however,  specially  consider  exemplary 
as  distinguished  from  compensatory 
damages:  PhilUps  v.  Kelly  (1867)  29 
Ala.  628;  Reed  v.  Kelly  (1816)  4  Bibb 
(Ky.)  400;  Wheatley  v.  Thorn  (1851) 
23  Miss.  62;  Edwards  v.  Wessinger 
(1903)  65  S.  C.  161,  95  Am.  St.  Rep. 
789,  43  S.  E.  618. 

In  the  absence  of  a  showing  as  to 
the  amount  of  the  fine,  the  defendant 
cannot  prove  a  prosecution  and  fine 
imposed  in  a  criminal  proceeding  for 
the  same  assault,  for  the  purpose  of 
proving  his  financial  resources.  Du 
Bois  v.  Roby  (1911)  84  Vt.  466,  80  Atl. 
150. 

IF.  Matiee, 

a.  Ntemaai^  for  and  nature  of  malice  in 
general. 

See  also  cases  cited  infra,  under 
other  subdivisions  of  IV. 

See  Stark  v.  Epler  (1911)  59  Or. 
262,  117  Pac.  276,  under  VI.,  infra,  for 
statute  conclusively  presuming  a  ma- 
licious intent  under  certain  circum- 
stances. 

As  to  necessity  of  expressly  alleging 
malice  in  the  petition,  see  VII.  b,  infra. 

The  authorities  generally  hold  that 
to  justify  exemplary  damages  for  an 
assault,  actual  malice  need  not  be  ex- 
pressly proved;  that  is,  that  there 
need  be  no  direct  proof  of  ill  will, 
hatred,  or  an  intent  to  Injure.  Malice, 
it  is  held,  may  be  inferred.  So  far  the 
auttiorities  seem  in  accord,  and  the 
rule  Is  applied  in  many  cases,  of 


course,  besides  those  involving  assault 
and  battery.  But  while  "actual  mal- 
ice" need  not  be  expressly  proved,  the 
question  whether  **malice  in  law"  mAy 
be  defied  to  exist  only  where  Ute  eir- 
cumstances  are  such  that  an  inference 
of  actual  malice  may  be  inferred,  or 
whether  it  may  arise  even  in  cases  of 
a  conscious  disregard  of  the  rights  of 
others,  irrespective  of  personal  ani- 
mus, is  one  upon  which  the  auihontiee 
do  not  appear  to  be  in  accord.  Some 
courts,  as  will  appear  from  the  eases 
cited  below,  have  gone  much  farther 
than  others  In  permitting  inferences 
of  malice  to  be  drawn.  It  is  not  prae- 
ticable,  within  the  limits  of  a  note 
confined  to  cases  of  assault  and  bat- 
tery, to  discuss  abstractly  the  varioua 
refinements  which  may  or  have  been 
made  as  to  actual  and  implied  malice. 
And  generalizations  in  respect  there- 
to, Tvhen  only  a  few  of  the  cases  on 
the  question  are  consideredf  are  likely 
to  be  misleading.  It  seems,  therefore, 
that  the  most  helpful  plan,  in  view  of 
the  fact  that  the  present  note  is  limit- 
ed to  cases  of  assault  and  battery, 
and  that  the  necessity  for  and  nature 
of  malice  in  this  class  of  cases  is  ot 
practical  importance  on  the  issue  of 
exemplary  damages.  Is  to  state  by  way 
of  illustration  the  holdings  in  the  par- 
ticular cases,  by  jurisdictions,  without 
attempting  generalization  or  compre- 
hensive treatment  from  an  abstract 
point  of  view. 

It  was  said  in  Walker  v.  Chanslor 
C1908)  163  CaL  118,  17  LJLA.(N.S.) 
456.  126  Am.  St  Rep.  61,  94  Pac.  606, 
an  action  for  assault  in  attempting  to 
force  an  occupant  off  from  land,  that 
damages  of  an  exemplary  character 
could  only  be  assessed  against  the  de- 
fendant upon  a  showing  of  malice  in 
fact,  as  distinguished  from  malice  In 
law. 

An  instruction  on  the  question  of 

malice  was  held  erroneous  in  Bado- 
stain  V.  Grazide  (1896)  115  Cat  426, 
47  Pac.  118,  as  omitting  the  element 
of  deliberation,  that  "if  defendant 
wrongfully  used  force  and  violence 
upon  the  person  of  plaintiff,  in  a  ma- 
licious manner,  that  is,  in  a  manner 
that  showed  he  intended  to  vex,  injure, 
or  annoy  him,"  then  tiie  jnry,  la  iJciuK 
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the  daxoAgea,  should  not  be  confined  to 
the  atatnal  damage  sustained,  but 
might  also  give  exemplary  damages. 
The  court  said  this  was,  in  effect,  an 
instruction  that  if  a  battery  was  com- 
mitted at  all,  the  jury  should  award 
punitory  damages,  for  it  was  difficult 
to  conceire  of  any  battery  intention- 
ally committed  which  did  not  involve 
the  intent  on  the  part  of  the  assailant 
to  vex,  injure,  or  annoy  the  person 
assail^.  It  was  said:  "As  in  a 
prosecution  for  homicide,  when  there 
is  evidence  tending  to  show  that  the 
killing  was  the  consequence  of  a  sud- 
den quarrel  or  heat  of  passion,  the 
jury  may  find  that  the  offense  was 
without  malice,  and  therefore  man- 
slaughter only,  80  here  they  should 
have  been  instructecl  that  the  presence 
or  absence  of  a  malicioos  intent  in  the 
mind  of  defendant  was  a  question  of 
fact,  to  be  determined  by  them  from 
the  evidence;  that  they  might  allow 
punitive  damages  if  they  believed 
from  Hie  evidence  that  such  intent  ex- 
isted; but  that*  if  the  battery  was  the 
consequence  of  a  sudden  heat,  result- 
ing ftom  provocation  first  offered  by 
the  ^atntiff,  and  not  of  a  design  for 
his  injury,  deliberately  formed  by  de- 
fendantp  and  that  this  force  used  was 
not  so  disproportionate  to  the  provo- 
cation as  to  repel  the  inference  that 
it  was  induced  thereby,  then  no  exem- 
plary damages  should  be  included  in 
their  verdict." 

In  Drohn  v.  Brewer  (1875)  77  III. 
280,  it  was  held  that  the  court  proper- 
ly refused  an  instruction  in  an  action 
for  assault,  that  the  jury  should  not 
allow  exemplary  damages  unless  they 
believed,  from  a  preponderance  of  the 
evidmce,  that  the  defendant  mali- 
ciously assaulted  the  plaintiff.  In  this 
case  the  court  struck  out  the  word 
malidoualf,  and  added,  '*without  any 
justifiable  cause."  In  afllrming  the 
judgment;  the  court  said:  "The  in- 
struction, as  asked,  was  not  the  law. 
Exemplary  or  vindictive  damages  may 
be  given  where  the  act  committed  was 
Accompanied  with  malice,  violence,  op- 
IH'esslon,  or  wanton  recklessness.  .  .  . 
Under  tiie  Instmctlon  as  asked,  the 
trespass  complained  of  may  have  been 
committed  with  great  violence,  oppres- 


sion, or  wanton  recklessness,  aiid  yet 
no  recovery  coald  be  had  esnept  for 
actual  damages." 

It  was  held  also  that  an  instruction 
was  properly  refused  that  if  the  jury 
believed  that  the  defendant  assaulted 
the  plaintiff,  and  that  such  assault 
was  made  "with  considerable  provoca- 
tion, and  without  malice,  the  jury 
should  not  assess  against  the  defend- 
ant exonplary  damages."  Ibid.. .  It 
was  said  that  if  the  assault  was  made 
with  considerable  provocation  and 
without  malice,  yet,  if  it  was  of  a  wan- 
ton, gross,  and  outrageous  character^ 
which  the  evidence  in  this  case  tended 
to  establish,  the  plaintiff  might  recov- 
er exemplary  damages.  The  alleged 
assault  in  this  case  consisted  in  strik- 
ing the  plaintiff  a  number  of  heavy 
blows  on  the  head  witit  a  padlock. 

Where  an  important  surgical  oper- 
ation was  performed  without  the  con- 
sent of  the  patient,  and  without  the 
consent  of  anyone  authorized  to  act 
for  her,  the  court,  in  Pratt  v.  Davis 
(1906)  118  IlL  App.  161,  overruled  the 
contention  that  exemplary  damages 
should  not  be  allowed  because  malice, ' 
violence,  oppression,  or  wanton  reck- 
lessness on  the  part  of  the  defendant 
surgeon  was  not  expressly  shown,  tak- 
ing the  view  that  malice  might  be  in- 
fei-red.  See  quotation  from  this  case 
under  VIII.  h,  infra. 

It  was  said  in  Chicago  CJonsol.  Inac- 
tion Co.  V.  Hahoney  (1907)  230  IlL 
662,  82  N.  E.  868,  in  considering  the 
liability  for  exemplary  damages  on  tiie 
part  of  a  street  railway  company  in 
ejecting  a  passenger  from  a  car,  that, 
"if  the  assault  be  made  with  consider- 
able provocation  and  without  malice, 
yet,  if  it  is  of  a  wanton,  gross,  and 
outrageous  character,  it  will  authorize 
exemplary  damages.  .  .  .  Malice 
being  a  question  of  fact  and  for  the 
consideration  of  the  jury.  It  Is  not 
necessary  that  express  malice  should 
be  proved.  If  it  appears  that  the  par- 
ty has  acted  with  a  wanton,  wilful,  or 
reckless  disregard  of  the  rights  of  the 
plaintiff,  malice  will  be  Inferred." 
And  in  this  case  instructions  were  ap- 
proved which  charged  the  jury  that 
malice,  or  such  wanton  recklessness 
as  amounted  to  malice,  must  be  proved 
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in  order  for  them  to  render  a  verdict 
for  exemplary  damagres. 

The  rule  that  malice  need  not  be  ex- 
pressly proved,  but  may  be  inferred 
from  wanton,  wilful,  or  reckless  dis' 
regard  of  the  rights  of  the  plaintiif, 
so  as  to  justify  recovery  of  exemplary 
damages  in  an  action  for  assault  and 
battery,  is  recognized  also  in  Coal 
Belt  Electric  R.  Co.  v.  Young  (1906) 
126  IlL  App.  651. 

Although  not  an  action  for  assault, 
but  for  trespass  in  making  a  forcible 
entry  upon  a  tenant,  attention  is  called 
to  Farwell  v.  Warren  (1869)  51  III. 
467,  in  which,  in  submitting  to  the 
jury  the  question  of  the  right  to  re- 
cover exemplary  damages,  the  court 
said:  "It  is  not  necessary,  to  warrant 
a  finding  of  exemplary  damages,  that 
express  malice  should  be  proved.  If 
it  appears  that  a  party  has  acted  with 
a  wanton,  wilful,  or  reckless  disregard 
of  the  rights  of  the  plaintiff,  malice 
would  be  inferred.  All  persons  are 
presumed  to  know  the  law,  and  when 
they  take  the  law  into  their  own  hands, 
and  Invade  the  rights  of  another,  It  is 
evidence  of  what  may  be  regarded  as 
general  malice.  It  is  not  necessary 
that  a  pique  or  grudge  against  the  in- 
jured party  should  be  shown." 

An  instruction  was  approved  in 
Reddin  t.  Gates  (1879)  52  Iowa,  210, 
2  N.  W.  1079,  an  action  for  assault, 
that  malice  might  be  inferred  from 
the  circumstances,  and  that  if  the  de- 
fendant assaulted  and  beat  the  plain- 
tiff, without  just  cause  and  provoca- 
tion, the  assault  would  be  malicious. 
In  this  case,  where  the  defendant  had 
attacked  the  plaintiff  while  in  bed,  and 
inflicted  numerous  blows  upon  him 
with  a  "rawhide,"  it  was  contended 
that  the  assault  must  be  shown  to 
have  been  malicious,  and  that  evidence 
that  the  battery  was  excessive  had  no 
tendency  to  establish  that  fact.  But 
the  court  said  that  the  jury  was  fully 
warranted  in  finding  that  the  battery 
was  excessive,  that  there  was  not  even 
a  well-grounded  pretense  that  it  was 
Justifiable,  that  everyone  was  pre- 
sumed to  intend  the  necessary  conse- 
quences of  his  act,  and  that  therefore 
the  intent  of  the  act  may  be,  and 
should  be  determined  from  the  exces- 
siveness  of  the  battery. 


That  malice  may  be  inferred  or  im- 
plied from  the  circumstances  of  the 
assault  also  finds  support  in  White  v. 
Spangler  (1886)  68  Iowa,  222,  26  N. 
W.  85. 

In  Irwin  v.  Yeager  (1888)  74  Iewa» 
174,  37  N.  W.  136,  the  court,  in  revers- 
ing the  judgment,  stated  that  the  in- 
structions in  relation  to  e^ramplary 
damages  were  erroneous  because  the 
jury  were  not  required  to  find  that  the 
assault  was  malicious. 

In  Anderson  v.  International  Har- 
vester Co.  (1908)  104  Minn.  49,  16 
L.R.A.(N.S.)  440. 116  N.  W.  101,  it  was 
held  that  an  instruction  was  not  er- 
roneous that  if  the  assault  was  com- 
mitted **wllfally  and  wrongfully,"  the 
jury  might  award  punitive  or  exem- 
plary damages,  for  the  purpose  of  de- 
terring others  from  the  commission  of 
similar  acts  in  the  future.  It  was 
contended  that  the  instruction  was  er- 
roneous because  tiie  word  "malicious'^ 
was  omitted.  The  court  held  that  the 
circumstances  were  such  that  the  jury 
might  infer  malice,  and  that  therefore 
the  instruction  was  not  erron3ou8,  al- 
though stating  that,  under  some  cir- 
cumstances, the  words  "wilful"  and 
"unlawful"  might  not  imply  malice. 

The  view  that,  to  justify  exemplary 
damages  for  assault,  malice  in  the 
sense  of  actual  ill  will  against  the 
person  assaulted  is  not  necessary,  but 
it  is  sufficient  if  the  act  is  wilfully  and 
intentionally  committed  ^without  just 
cause;  in  other  words,  that  legal  mal- 
ice may  be  inferred  without  actual 
malice  against  the  person  assaulted, — 
is  sustained  by  Goetz  v.  Ambs  (1858) 
27  Mo.  28.  It  was  held  that  instruc- 
tions were  properly  refused  that,  un- 
less the  jury  believed  that  the  defend- 
ant deliberately  and  malicioucly  struck 
the  plaintiff  with  the  intent  to  Injure 
him,  they  ought  not  to  allow  exemplary 
damages,  and  that,  in  allowing  smart 
money  to  the  plaintiff,  in  case  they 
found  for  him,  the  jury  should  con- 
sider mainly  the  malicious  intent  and 
motive  of  the  defendant  in  committing' 
the  injury,  since  these  instroctions 
gave  undue  prominence  to  tiie  idea  of 
deliberation  and  malice,  and  implied 
that  the  defendant  must  have  been 
prompted  by  ill  will  and  hostility 
toward  the  plaintiff.   The  court  said: 


Digitized  by  Google 


ANNO.— ASSAULT— EXEMPLARY  DAMAGES. 


811 


"It  is  said  generally  that  malice  most 
exist  to  entitle  the  plaintiff  to  any- 
thinsT  more  than  reparation  for  the 
injury;  but  it  will  be  found  that  the 
word  'malice'  is  always  used^  in  such 
connections,  not  in  its  common  accep- 
tation of  ill  will  against  a  person,  but 
in  its  legal  sense,  Wilfulness, — a 
wrongful  act,  done  intentionally,  with- 
out just  cause.'  .  .  .  The  term  'mal- 
ice' imports,  according  to  its  legal 
signification,  nothing  more  than  that 
the  act  is  wilful  or  intentional;  and 
when  used  to  qualify  the  character  of 
a  trespass,  it  is  only  employed  to  dis- 
tinguish it  from  that  class  of  injuries 
which  one  person  may  inflict  upon  an- 
other without  the  intention  to  do 
harm,  but  for  which  he  is  responsible, 
because  the  act  is  not  unavoidable." 

That  the  jury  may  properly  be  in- 
structed that  malice  in  its  legal  sense 
does  not  mean  mere  spite,  ill  will,  or 
hatred,  but  rather  that  state  of  dis- 
position which  is  regardless  of  social 
duly  and  is  bent  on  mischief,  see  Bond 
V.  WiLLiAUs  (reported  herewith)  ante, 
756. 

Where  the  plaintiff  alleged  that  the 
defendant,  without  just  cause  or  prov- 
ocation, wilfully,  unlawfully,  and  vio- 
lently beat  the  plaintiff,  the  court,  in 
Johnson  v.  Bedford  (1901)  90  Mo. 
App.  43,  held  that  the  allegation  that 
the  assault  was  wilful  was,  in  legal 
effect,  the  equivalent  of  an  allegation 
that  it  was  malicious. 

The  language  of  the  court  in  Middle 
V.  Moffitt  (1911)  159  Mo.  App.  470. 141 
S.  W.  448,  suggests  the  view  that  proof 
merely  that  the  assault  is  unjustifiable 
is  snflOcient  to  authorize  an  inference 
of  malice  so  as  to  permit  recovery  of 
exemplary  damages.  In  this  case  it 
was  held  that  an  instruction  was  Im- 
properly given  for  the  defendant  in  an 
action  for  assault  and  battery,  that  if 
the  jury  found  from  the  evidence  that, 
"as  the  result  of  passion,  suddenly 
arising,  defendant  and  plaintiff  had  a 
diflteulty  In  which  plaintiff  sustained 
the  injury  or  some  of  the  injuries  of 
which  he  complains,  yet  the  court  in- 
structs the  jury  that  any  assault  upon 
the  plaintiff,  whether  in  self-defense 
or  no^  was  not  malicious,  as  meant  by 
thMe  instructiotts,  and  there  could  be 
no  finding  on  account  of  the  punitive 


damages  claimed  in  the  petition." 
The  court  said:  "If  the  assault  was 
unjustifiable,  the  mere  fact  that  it  re- 
sulted from  sudden  passion  does  not 
take  malice  out  of  the  case.  Proof  of 
an  assault  which  is  unjustifiable  is 
proof  of  malice;  that  is,  as  more  fre- 
quently expressed,  the  law  implies 
malice.  And  exemplary  damages  can 
be  based  on  such  character  of  malice/' 

An  instruction  that,  if  the  injuries 
were  wilfully  inflicted,  the  jury  might 
assess,  in  addition  to  compensatory 
damages,  a  further  sum  by  way  of 
punitive  damages,  was  held  in  Jen- 
nings V.  Appleman  (1911)  169  Mo. 
App.  12,  189  S.  W.  817,  not  erroneous, 
as  authorizing  a  recovery  of  punitive 
damages  without  requiring  the  jury  to 
find  express  malice.  The  court  said: 
"The  word  'wilful'  therein  is  said  to 
signify  no  more  than  that  plaintiff's 
injuries  were  intentionally  inflicted. 
.  .  .  Though  it  is  usually  the  prac- 
tice to  require  the  jury  to  find  malice 
as  a  predicate  for  punitive  damages, 
it  is  said  the  term  'malice'  imports,  ac- 
cording to  its  legal  significance,  no 
more  than  that  the  act  is  wilful  or  in- 
tentional. Therefore,  when  the  word 
'malice'  is  used  to  qualify  the  charac- 
ter of  a  trespass,  it  is  only  employed 
to  the  end  of  distinguishing  it  from 
that  class  of  injuries  which  one  per- 
son may  inflict  upon  another  without 
the  intention  to  do  harm,  but  for  which 
he  is  responsible  because  the  act  is 
not  unavoidable,  as  in  negligent  torts. 
The  word  'wilful,'  of  course,  implies 
that  the  act  was  intentionally  done, 
and  it  goes  without  saying  that  if  such 
a  battery  as  that  involved  here  was 
mlful  and  intentional,  it  was  mali- 
cious as  well." 

And  in  McMillen  v.  Elder  (1911)  160 
Mo.  App.  399,  140  S.  W.  917,  the  court 
said  that,  in  order  for  an  assault  and 
battery  to  be  malicious,  so  as  to  allow 
the. assessment  of  punitive  damages,  it 
is  sufficient  that  it  was  intentional  and 
without  just  cause  or  excuse.  In  this 
case  the  jury  were  instructed  that  be- 
fore the  plaintiff  could  recover  puni- 
tive damages,  he  must  show  that  the 
act  complained  of  was  malicious  on  the 
part  of  the  defendant,  but  that  malice 
does  not  consist  alone  in  personal 
spite  or  ill  will,  but  exists  in  law 
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wherever  a  wrongful  act  is  intention- 
ally done  without  just  cause  or  excuse. 
The  court  regarded  as  incorrect  the 
aasumption  by  the  defendant  that,  in 
order  to  warrant  the  jury  in  assessing 
punitive  damages  against  the  defend^ 
ant  for  the  assault,  he  must  have  been 
prompted  by  ill  will  toward  the  plain- 
tiff; and  quoted  the  rule  that  malice, 
as  authorizing  recovery  of  more  than 
compensatory  damages,  is  used  not  in 
its  common  acceptation  of  ill  will 
against  a  person,  but  in  its  legal  sense 
of  wilfulness,  or  wrongful  act  done 
intentibnally  and  without  just  cause. 

So,  in  discussing  the  right  to  exem- 
plary damages  in  an  action  for  assault, 
the  court  in  Wingate  v.  Bunton  (1916) 
193  Mo.  App.  470.  186  N.  W.  82,  said 
that  '*the  term  'malice,'  in  its  legal 
meaning,  imports  nothing  more  than 
that  the  wrongful  act  was  wilful  or 
intentionally  wrongful ;  and  the  qual- 
ity of  wilfulness  may  be  presumed 
from  the  facts  that  the  act  was  wrong- 
ful, and  was  without  just  cause  or  ex- 
cuse." 

And  where  there  was  evidence  that 
the  assault  was  intentional,  -without 
just  cause  or  excuse,  the  court  in 
Gieske  v.  Redemeyer  (1920)  —  Ho;. 
App.  — ,  224  S.  W.  92,  said  that  it  fol- 
lowed that  the  assault  was  malicious 
and  unlawful,  and  might  form  the 
basis  for  a  verdict  and  judgment  for 
punitive  damages. 

But  although  holding  that  it  is  not 
error  in  ah  action  for  assault  to  give 
to  the  jury  the  conventional  definition 
of  malice, — ^the  intentional  doing  of  a 
wrong  act  without  just  cause  or  ex- 
cuse,—the  court  in  Ickenroth  v.  St. 
Louis  Transit  Co.  (1903)  102  Mo.  App. 
597,  77  S.  W.  162,  intimated  that  a 
more  ample  and  definite  charge  by 
directing  the  jury  to  consider  whether 
the  defendant's  act  was  marked  by 
wantonness,  brutality,  or  other  aggra- 
vating features,  would  not  be  improp- 
er, and  would  probably  better  inform 
the  jury  as  to  what  constituted  malice, 
so  as  to  justify  exemplary  damages 
for  an  assault. 

A  distinction  between  "culpable 
negligence"  and  malice  such  as  will 
authorize  an  allowance  of  punitive  or 
exemplary  damages  for  an  assault  is 


made  in  Noonan  v.  Luther  (1907)  119 
App.  Div.  701,  104  N.  Y.  Supp.  684, 
holding  that  an  instruction  was  erro- 
neous that  if  the  assault  was  wanton, 
malicious,  and  attended  with  insult  or 
oppression,  or  if  there  were  aggravat- 
ing circumstances,  or  if  the  defendant 
"was  guilty  of  culpable  negligence," 
the  jury  might  allow  a  further  sum 
as  smart  money.  The  court  took  the 
view  that  "culpable  negligence'^  was 
the  omission  to  do  something  which  a 
reasonable!  prudent,  and  honest  man 
would  do,  or  the  doing  of  somettiing 
which  such  a  man  would  not  do;  while 
wilful  and  wanton  conduct  justifying 
exemplary  damages  occurred  only 
where  the  conduct  was  so  gross  as  to 
raise  the  presumption  of  conscious  in- 
difference to  consequences,  or  a  wan- 
ton disregard  of  the  rights  of  others. 

In  holding  that  the  court  erroneous- 
ly withdrew  the  question  of  malice 
from  the  jury,  since  the  evidence  only 
failed  to  show  actual  malice,  and  did 
not  show  that  the  assault  was  not 
committed  with  implied  malice,  the 
court,  in  Shoemaker  v.  Sonju  (1906) 
15  N.  D.  518,  108  N.  W.  42,  11  Ann. 
Gas.  1173,  said:  "Malice  which  will 
authorize  a  recovery  of  exemplary 
damages  may  be  actual  or  presumed. 
Section  4977,  Rev.  Codes  1899.  Malice 
which  is  presumed,  or  malice  in  law, 
as  distinguished  from  malice  in  fact, 
'is  not  personal  hate  or  ill  will  of  one 
person  toward  another;  it  refers  to 
that  state  of  mind  which  ia  reckless 
of  law  and  of  the  legal  rights  of  the 
citizen  in  a  person's  conduct  toward 
that  citizen.' " 

While  malice  may  be  inferred  or 
presumed  from  the  particular  circum- 
stances or  nature  of  an  assault,  if  the 
act  warrants  such  inference  or  pre- 
sumption, the  mere  doing  of  an  act 
which  is  wrongful  or  unlawful  does 
not,  abstractly  considered,  of  itself  au- 
thorize the  inference  of  malice.  Sel- 
land  v.  Nelson  (1911)  22  N.  D.  14, 132 
N.  W.  220. 

An  instruction  was  held  properly 
refused,  in  Borland  v.  Barrett  (1882) 
76  Va.  128,  44  Am.  Rep.  162,  that  if  the 
jury  believed  that  the  defendant,  In 
making  the  assault,  **was  actuated  by 
no  motive  of  malice  or  deliberate  de- 
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sign  to  injure,  but  acted  under  the 
heat  of  blood  and  the  impulse  of  the 
moment,"  the  measure  of  damages  was 
compensatory,  and  not  vindictive. 
The  court  said:  "It  is  to  be  further 
observed  the  right  to  recover  «em- 
plary  damages  is  not  confined  to  cases 
of  actual  malice.  Whenever  the  as- 
sault is  of  a  grievous  or  wanton  na- 
ture, manifesting  a  wilful  disregard 
of  the  rights  of  others,  actual  malice 
need  not  be  shown  to  entitle  the  ag- 
grieved party  to  exemplary  damages. 
Whilst,  therefore,  the  existence  of 
malice  may  be  shown  in  aggravation 
of  such  damages,  its  absence  does  not 
defeat  the  right  to  their  recovery." 

An  instruction  which  the  court  con- 
sidered as  in  effect  charging  the  jury 
that  inferences  of  malice  or  wanton 
conduct  in  making  the  assault  would 
be  refuted  by  the  fact  that  it  arose 
out  of  an  altercation  over  business 
transactions  was  held  erroneous  in 
Lowe  T.  Ring  (1904)  128  Wis.  107, 101 
N.  -W.  881.  The  instruction  was  as 
follows:  "If,  for  instance,  the  plain- 
tiff and  defendant  met.  and  there  was 
provocation  in  what  occurred  between 
them  growing  out  of  a  dispute  about 
a  business  matter  at  the  time,  and  the 
defendant,  moved  by  a  sudden  impulse, 
turned  and  struck  the  plaintiff,  and 
that  is  all  that  happened,  then  you 
would  not  be  justified  in  punishing 
the  defendant  by  what  are  called  ex- 
emplary damages.  That  would  be  the 
ordinary  case  of  business  men  getting 
into  a  dispute  over  a  business  matter, 
and  one  of  them  becoming  angry,  and, 
on  the  impulse  of  tiie  moment,  strik- 
ing the  other.  So,  if  you  find  that  was 
the  situation  here, — that  the  defend- 
ant without  previous  malice,  and  not 
wantonly,  became  angry  over  a  busi- 
ness transaction,  having  provocation, 
as  reasonably  appeared  to  him.  and. 
on  the  impulse  of  the  moment,  he 
stouek  the  plaintiff, — ^then  I  say  to 
you,  gentlemen,  that  you  would  not  be 
justified  in  assessing  any  exemplary 
damages."  It  was  said:  "We  think 
this  instruction  was  clearly  erroneous. 
The  facts  and  circumstances  covered 
by  the  instruction  under  which  the 
jury  were  directed  to  allow  no  puni- 
tory damages  were  such  from  which 


the  jury  might  reasonably  have  drawn 
the  inference  that  the  defendant  act- 
ed maliciously  and  wantonly  in  as- 
saulting the  plaintiff.  The  jury  were, 
in  effect,  directed  that,  since  this  al- 
tercation arose  out  of  a  business 
transaction,  which  led  defendant  to 
beat  plaintiff,  it  refuted,  all  inference 
of  nialicious  or  wanton  conduct.  The 
instruction  seems  to  have  been  framed 
in  the  idea  that,  under  no  reasonable 
inference  from  the  evidence,  could  it 
be  said  that  defendant  acted  ma- 
liciously and  wantonly  in  striking  the 
plaintiff,  unless  it  appeared  that  he 
harbore4  malice  against  him  before 
the  altercation  resulting  in  the  atfray. 
It  was  not  necessary  that  defendant 
be  imbued  with  malice  for  any  length 
of  time  before  the  assault  to  subject 
him  to  punishment  by  way  of  enhanc- 
ing the  damages.  If  malice  prc^pted 
the  assiKilt,  though  it  existed  but  for 
a  moment  before  the  blow  was  strudc, 
tiien  exemplary  damages  may  be 
awarded.  The  instruction  failed  to 
give  the  jury  the  correct  rul^  on  the 
subject,  and  may  have  been  preju* 
dicial  to  plaintiffs  rights." 

b.  Malice  totvard  tkU'd  perMn; 

One  may  be  liable  for  exemplary 
damages  for  an  assault,  if  committed 
wantonly  and  recklessly,  even  tiiough 
the  party  committing  it  acts  under  the 
belief  that  he  is  assaulting  a  third 
party  with  whom  he  has  immediately 
before  had  an  altercation.  Crabtree 
v.  Dawson  (1904)  119  Ky.  148,  67 
L.R.A.  565,  115  Am.  St.  Bep.  242,  83 
S.  W.  657.  In  this  case  the  Owner, 
who  had  removed  from  his  premises 
an  intoxicated  person,  inflicted  the  in- 
jury in  question  on  a  third  party,  who 
was  entering,  and  who  he  supposed 
was  the  one  whom  he  had  just  ejected. 
The  court  recognized  the  case  as  a 
proper  one  for  exemplary  damages  in 
case  the  assault  was  reckless  and 
wanton,  in  that  there  was  a  failure  on 
the  part  of  the  defendant  to  ex»cise 
care  to  ascertain  the  identity  of  the 
person  whom  he  was  about  to  strike. 

And  the  proposition  that  one  may 
be  liable  for  a  malicious  assault,  so 
as  to  justify  exemplary  damages,  if 
the'  assault  is  made  nitii-  malice 
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against  a  particular  person,  and  a 
third  party  is  injured  in  the  attack, 
although  no  actual  malice  is  enter- 
tained toward  the  latter,  is  sustained 
by  Davis  v.  Collins  (1904)  69  S.  C. 
460.  48  S.  E.  469.  In  this  case  the  de- 
fendant, armed  with  brass  knucks, 
went  to  a  railroad  station,  for  the  pur- 
pose of  whipping  an  expected  arrival, 
and,  in  the  fight  which  ensued  in 
carrying  out  his  purpose,  injured  the 
plaintiff,  who  was  one  of  the  crowd 
about  the  station.  An  instruction  was 
approved  that  if  the  defendant  struck 
the  blow  alleged  to  have  been  struck, 
intending  to  strike  someone  other 
than  the  plaintiff,  and  struck  the 
plaintiff,  he  would  be  liable;  that  the 
act  would  be  malicious  if  he  struck 
the  blow  with  malice  toirard  anoth- 
er, although  no  ill  will  was  enter- 
tained toward  the  person  struck. 
'  Also,  In  Chiles  t.  Drake  (1869)  2 
Met.  (Ky.)  146,  74  Am.  Dec.  406,  the 
case  was  considered  a  proper  one  for 
the  allowance  of  exemplary  damages 
where  the  defendant  presented  a  load- 
ed pistol  in  a  room  where  many  per- 
sons were  present,  and  it  was  dis- 
charged, killing  the  plaintiff's  hus- 
band, it  appearing  that  he  was  not 
the  person  with  whom  the  defendant 
was  quarreling,  nor  the  one  whom  he 
intended  to  injure. 

An  instruction  that  if  the  jury  be- 
lieved the  defendant  committed  an  as- 
sault and  battery  on  the  plaintiff,  the 
law  presumed  the  assault  was  ma- 
licious, and  the  jury  might  render 
damages  by  way  of  smart  money,  was 
held  erroneous  in  Mooney  v.  Kennett 
(1854)  19  Mo.  551,  61  Am.  Dec.  576. 
The  alleged  assault  in  this  instance 
consisted  in  the  act  of  the  defendant, 
the  mayor  of  a  city,  in  placing  his 
hands  on  the  plaintiff,  to  induce  him 
to  remove  a  wagon  which  the  defend- 
ant claimed  was  unlawfully  blocking 
a  crossing. 

c  Fresumptfon  and  reaaonable  doubt. 

An  instruction  in  an  action  for  as- 
sault and  battery,  that  before  the  jury 
could  allow  exemplary  damages 
against  the  defendant  they  should  be 
satisfied  beyond  a  reasonable  doubt 
that  the  alleged  assault  and  battery, 


if  any,  was  maliciously  committed  by 
the  defendant,  was  held  property  re- 
fused in  St.  Ores  v.  McGlashen  (1887) 
74  CaL  148, 16  Pac.  462,  the  court  say- 
ing that  this  instruction  did  not  em- 
body the  law  as  applicable  to  civil 
cases ;  that  in  such  cases  a  preponder- 
ance of  evidence  is  all  that  is  neces- 
sary; and  that  the  rule  in  criminal 
cases  requiring  evidence  to  satisfy  the 
mind  b^ond  a  reasonable  doubt,  is  in- 
applicable. 

d.  AbiUtv  to  entertain  malieioua  intent; 

in$o(tUnUUm, 

The  fact  that  the  probate  court  had 
appointed  a  guardian  of  the  person 
and  estate  of  the  defendant,  who,  at 
the  time  of  the  alleged  assault,  was 
over  eighty  years  old,  was  held,  in 
Dahlsie  v.  Hallenberg  (1919)  143 
HiniL  284, 17S  N.  W.  483,  not  conclu- 
sive evidence  of  his  inability  to  en- 
tertain a  malicious  intent,  and  there- 
fore not,  of  itself,  to  preclude  sub- 
mission to  the  jury  of  the  question  of 
punitive  damages.  It  was  said:  'The 
purpose  of  the  inquiry  in  the  proceed- 
ing for  the  appf^tment  of  a  guardian 
is  to  determine  capacity  to  man^e 
property  and  transact  business.  The 
determination  is  in  no  sense  a  deter- 
mination of  the  question  of  mental 
inability  to  commit  a  wilful  or  ma- 
licious assault.  The  order  in  the 
guardianship  proceeding  was  evi- 
dence to  be  considered  by  the  jury  as 
bearing  upon  defendant's  ability  to 
entertain  a  malicious  intent,  but  it 
was  not  conclusive  of  his  inability  to 
do  so.  The  court  properly  submitted 
the  question  of  puni^ve  damages  to 
the  jury." 

Where  there  was  no  evidence  that 
the  defendant,  at  the  time  of  the  as- 
sault, was  in  such  a  state  of  intoxica* 
tion  as  to  be  in  any  manner  deprived 
of  his  reason,  or  irresponsible  for  the 
act  which  he  committed,  although 
there  was  evidence  that  he  "drank 
considerable"  shortly  before  the  as- 
sault, and  was  "considerably  under 
the  influence  of  liquor"  when  he  com- 
mitted the  assault.  It  was  iield,  in 
Schmidt  PfeU  (1869)  24  WisL  462. 
not  erroneous  for  the  court  to  instruct 
the  jury  that  if  the  assault  was  with- 
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out  provocation,  with  aggravatinsT 
circomstances,  and  showed  a  wicked 
disposition  &nd  intent  on  the  part  of 
the  defendant,  they  might  allow  ex- 
emplary damages,  and  that  the  fact, 
if  proved,  that  the  defendant  was  in- 
toxicated, was  not  a  mitigating  cir- 
ctimstance  to  be  taken  into  consider* 
ation  by  the  jury  in  determining  the 
amount  of  the  damages. 

In  St  Ores  v.  McGlashen  (1887)  74 
Cat  146,  16  Pac.  452,  it  was  held  that 
an  inrtruction  was  properly  refused 
which  made  the  right  to  exemplary 
damages  in  an  action  for  assault  de- 
pend on  the  existence  of  malice,  and 
negatived  the  right  to  such  damages 
if,  by  reason  of  intoxication,  the  de- 
fendant was  incapable  of  forming  any 
intent.  The  court  referred  to  a  stat- 
ute providing  that,  in  any  action  for 
the  breach  of  an  obligation  not  aris- 
ing from  contracts,  where  the  defend- 
ant has  been  guilty  of  oppression, 
fraud,  or  malice,  actual  or  presumed, 
the  jury,  in  addition  to  the  actual 
damages,  may  give  damages  "for  the 
sake  of  example,  and  by  way  of  pun- 
ishing the  defendant." 

On  the  question  of  liability  for  ex- 
emplary damages  where  the  action  is 
against  several  defendants  for  a  tort 
alleged  to  have  been  jointly  commit- 
ted, the  authorities  do  not  appear  to 
be  in  accord.  And  even  within  the 
limits  of  the  present  note,  this  differ- 
ence of  opinion  is  illustrated  by  the 
cases. 

«.  JohU  tort-feaaora;  imputed  moltoO, 

It  has  been  held  in  an  action  for  as- 
sault committed  by  two  persons,  that 
if  one  of  the  participants  is  actuated 
by  malice,  this  condition  of  mind  will 
be  attributed  to  the  other,  and  each 
held  liable  for  all  damages,  both  ac- 
tual and  exemplary,  resulting  from 
the  assault.  Reizenstein  v.  Clark 
(1897)  104  Iowa,  287,  78  N.  W.  588. 
it  was  said:  "The  jury  must  have 
found,  under  the  instructions,  that  the 
assault  was  a  joint  one.  If  so,  and  if 
one  of  the  participants  was  actuated 
by  malice,  tiiis  condition  of  mind  will 
be  attributed  to  the  other,  and  each 
held  liable  for  all  damages,  both  ac- 
tual and  exemplary,  resulting  from 


the  assault.  So  the  court  instructed, 
and  such  is  undoubtedly  the  law." 
See  also  Stark  v.  Epler  (1911)  69  Or. 
262, 117  Pac.  276,  citing  the  Iowa  case. 

But  the  rule  is  approved  in  Davis 
V.  Franke  (1880)  S3  Gratt  (Va.)  413, 
that  where  the  plaintiff  sues  several 
defendants  jointly  for  an  assault,  he 
cannot  rely  upon  ttie  malignant  motive 
of  one  of  them  to  recover  vindictive 
damages;  that,  by  joining  the  others, 
he  waives  any  special  ground  of  ac- 
tion he  may  have  against  one  of  them; 
and  that,  if  the  plaintiff  desires  to 
show  grounds  of  aggravation  against 
one  of  the  defendants,  he  should  bring 
a  separate  action  against  him. 

And  it  was  held  in  Walker  v.  Kel- 
lar  (1921)  —  Tex.  Civ.  App.  — .  226 
S.  W.  796,  an  action  against  several 
parties  for  tarring  and  feathering  the 
plaintiff  because  of  alleged  unpatri- 
otic conduct  during  the  late  war  with 
Germany,  that  one  of  tiie  defendants, 
who,  there  was  evidence  tending  to 
show,  was  present  for  a  lawful  pur- 
pose, and  was  not  aware  of  the  un* 
lawful  intentions  of  his  associates, 
and  did  not  advise  or  agree  to  or  as- 
sist in  the  commission  of  the  offense, 
had  the  right  to  a  finding  on  th«  ques- 
tion of  exemplary  damages  disconnect- 
ed from  the  act  of  his  codefendants; 
and  that  the  question  of  exemplary 
damages  as  to  him  should  have  been 
submitted  to  the  jury,  since  there  was 
testimony  tending  to  negative  malice 
or  wanton  conduct  on  his  part,  and  it 
was  therefore  erroneous  to  give  a 
peremptory  instruction  to  'find  for  the 
plaintiff,  and  to  submit  to  the  jury 
merely  the  question  of  the  amount  of 
recovery  of  actual  and  exemplary 
damages.  The  court  quoted  the  rule 
that  if  the  defendants,  or  either  of 
them,  are  actuated  by  malice,  the 
plaintiff  may,  in  the  discretion  of  the 
jury,  recover  exemplary  damages 
against  either  or  all  of  them,  and  that 
it  is  not  necessary,  as  in  case  of  ac- 
tual damages,  that  all  of  the  defend- 
ants should  be  subjected  to  the  same 
verdict,  since  some  of  them  mi^  have 
acted  without  malice,  but  in  combina- 
tion with  others  and  that,  as  to  such 
defendants,  there  would  be  no  right 
to  recover  exemplary  damages. 
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V,  JProvocaUon. 
a.  In  general. 

As  to  statutory  provisions  regard- 
ing opprobrious  language  or  other 
matters  of  provocation,  see  VT.  infra. 

While  the  authorities  do  not  appear 
to  be  in  accord  as  respects  compensa- 
tory damages,  it  is  well  settled  that 
acte  or  words  of  provocation  may  be 
shown  in  mitigation  of  exemplary  or 
punitive  damages,  provided  they  are 
of  so  recent  occurrence,  and  are  so 
connected  with  the  assault*  as  to  war- 
rant an  inference  that  it  was  commit- 
ted under  the  influence  of  the  passion 
produced  by  them.  Without  attempt- 
ing to  collect  all  the  cases  which  refer 
to  damages  generally,  and  do  not  dis- 
tinguish between  those  which  are 
compensatory  and  those  which  are  ex- 
emplary or  punitive,  the  following 
illustrative  cases,  which,  for  the  most 
part,  except  as  indicated,  expressly 
refer  to  exemplary  or  punitive  dam- 
ages, will  show  that  the  doctrine  is 
well  settled,  at  least  as  regards  this 
class  of  damages. 

United  States. — Cnshman  v.  Wad- 
dell  (1S30)  Baldw.  67,  Fed.  Cas.  No. 
8,616. 

Alabama.  —  Mitchell  v.  Gambill 
(1904)  140  Ala.  316,  37  So.  290;  Har- 
den v.  Maddox  (1904)  141  Ala.  506, 
39  So.  95  (damages  generally) ;  Em- 
pire Clothing  Go.  V.  Hammons  (1919) 
17  Ala.  App.  60,  81  So.  838  (insulting 
language  can  mitigate  punitive  dam- 
ages only). 

Arkansas,  —  Ward  v.  Blackwood 
(1883)  41  Ark.  295,  48  Am.  Rep.  41; 
McLaurin  v.  Murray  (1905)  76  Ark, 
232,  87  S.  W.  131;  Cooper  v.  Demby 
(1916)  122  Ark.  266,  188  S.  W.  186. 
Ann.  Cas.  1917D,  580. 

California.  —  Badostain  v.  Grazide 
(1896)  115  Cal.  425,  47  Pac.  118;  Mar- 
riott V.  Williams  (1908)  162  Cal.  705, 
126  Am.  St.  Rep.  87,  93  Pac.  875 
(newspaper  articles). 

Connectlcat.  —  Burice  y,  Melvin 
(1877)  46  Conn.  243. 

Delaware.  —  Tatnall  v.  Courtney 
(1881)  6  Houst.  434;  Armstrong  v. 
Rhoades  (1902)  4  Fenn.  161,  58  AtL 
486;  Armstrong  v.  Little  .(1908)  4 
Penn.  266,  64  Atl.  742. 


Florida.— Webb  v.  Brown  <1912)  68 
Fla.  306.  58  So.  27. 
Georgia.  —  Thompson  v.  Shelverton 

(1908)  131  Ga.  714.  68  S.  E.  220  (dam- 
ages generally);  Beckworth  v.  Phil- 
lips (1909)  6  6a.  App.  869,  66  S.  E. 
1076. 

niinois.— Donnelly  v.  Harris  (1866) 
41  111.  126;  Huftalin  v.  Misner  <1873> 
70  111.  55  (recognizing  rule) ;  Scott  v. 
Fleming  (1886)  16  111.  App.  639. 

Iowa.— Thrall  v.  Knapp  a864)  17 
Iowa,  468  (damages  generally);  Gro^ 
nan  v.  Kukkuck  (1882)  59  Iowa,  18^ 
12  N.  W.  748. 

Kentucky.  —  Renfro  Barlow 

(1909)  131  Ky.  312,  116  S.  W.  225 
(statutory  provision) ;  Sparks  v.  Sip- 
pie  (1910)  140  Ky.  542,  181  S.  W.  389; 
Robertson  v.  Woodfork  (1913)  165  Ky. 
206,  159  S.  W.  793  (provocation  held 
under  statute  admissible  only  to  miti- 
gate punitive  damages);  Doerhoefer 
V.  Shewmaker  (1906)  128  Ky.  646,  97 
S.  W,  7. 

Loaisiana.  —  Caspar  v.  Prosdame 
(1894)  46  La.  Ann.  36,  14  So.  317 
(damages  generally)  ;  Munday  v.  Lan- 
dry (1899)  51  La.  Ann.  808,  25  So. 
66  (same). 

Maine.->^Prentiss  v.  Shaw  (1869)  65 
Me.  427,  96  Am.  Dec.  476  (rule  recog- 
nized) ;  Currier  v.  Swan  (1874)  63  Me.. 
323;  Lenfest  v.  Robbins  (1906)  101 
Me.  176,  63  Atl.  729;  Robichaud  v. 
Maheux  (1908)  104  Me.  624,  72  AtL 
334;  Newton  v.  Hawks  (1916)  113  Me. 
44.  92  Atl.  936. 

Maryland.— Baltimore  &  0.  R.  Co. 
V.  Barger  (1894)  80  Md.  23.  26  L.B.A. 
220,  45  Am.  St.  Rep.  319.  30  Atl.  560.. 
8  Am.  Neg.  Gas.  360;  Baltimore  &  O. 
R.  Co.  V.  Strube  (1909)  111  Md.  119, 
73  Atl.  697;  Stockham  v.  Halcohn 
(1909)  111  Hd.  615,  74  Atl.  569,  1» 
Ann.  Cas.  759. 

Minnesota.  —  Jacobs  v.  Hoover 
(1864)  9  Minn.  204.  Gil.  189;  Cros- 
by V.  Humphreys  (1894)  69  Minn.  92,. 
60  N.  W.  848. 

Missouri. — Bond  v.  Wiujams  (re- 
ported  herewith),  ante,  755;  Yeager 
V.  Berry  (1900)  82  Mo.  App.  684;  Cook 
v.  Neely  (1910)  148  Mo.  682, 128 
S.  W.  283;  WoU  t.  Baum  (1919)  — 
Mo.  App.  — ,  211  S.  W.  097. 
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New  Jersey.  —  Osier  v.  Walton 
(1901)  67  N.  J.  L.  68.  50  Atl.  590. 

New  York.  —  Voltz  v.  Blackmar 
(1876)  64  N.  Y.  440  (recognizing 
rule);  Kiff  v.  Youmans  (1881)  86  N. 
Y.  324,  40  Am.  Rep.  54S;  Keyes  t.  Dev- 
lin (1864)  3  E.  D.  Smith,  618;  Hogan 
V.  Ryan  (1886)  5  N.  Y.  S.  R.  110;  Ge- 
nnng  t.  Baldwin  (1902)  77  App.  Div. 
584,  79  N.  Y.  Supp.  569, 12  N.  Y.  Anno. 
Cas.  236  (the  question  being  whether 
actual  damages  might  also  be  re- 
duced). 

North  Carolina  —  Pabner  v.  Win- 
ston-Salem R.  &  Bleetrie  Co.  (1902) 
181  N.  a  260,  42  S.  E.  604  (damages 
generally). 

Ohio. — Mahoning  Valley  R.  Co.  v. 
De  Pascale  (1904)  70  Ohio  St.  179,  66 
LJUi.  860,  71  N.  E.  633,  1  Ann.  Caa. 
896;  Hennlnger  Taylor  (1908)  80 
Ohio  C.  C.  717. 

Oregon,  —  Housman  v.  Peterson 
(1919)  76  Or.  666,  149  Pac.  638  (rule 
recognized) . 

Pennsylvania. — Robison  v.  Rupert 
(1854)  28  Pa.  623. 

Sooth  Carolina.  —  Dean  v.  Horton 
(18^)  27  S.  a  L.  (2  McHuIl.)  147; 
Hayes  v.  Sease  (1898)  61  S.  C.  684,  29 
S.  E.  269. 

Sooth  Dakota.  —  Bogue  v.  Gunder- 
son  (1912)  80  S.  D.  1,  137  N,  W.  596, 
Ann.  Cas.  1916B,  126. 

Texas.  —  Shapiro  v.  Michelson 
(1898)  19  Tex.  Civ.  App.  615,  47  S. 
W.  746;  Galveston,  H.  &  S.  A.  R.  Co. 
V.  Prelle  (1901)  27  Tex,  Civ.  App. 
496,  65  S.  W.  488;  Leachman  v. 
Cohen  (1906)  —  Tex.  Civ.  App.  — , 
91  S.  W.  809;  Parham  v.  Langford 
(1906)  48  Tex.  Civ.  App.  31,  93  S.  W. 
526  (statute  providing  that  insulting 
and  abusive  words  may  be  given  in 
evidence  in  mitigation  of  the  punish- 
ment); Hall  V.  Hayter  (1919)  —  Tex. 
Civ.  App.  — ,  209  S.  W.  436;  Walker  v. 
Kellar  (1920)  —  Tex.  Civ.  App.  — , 
218  S.  W.  792,  later  appeal  in  (1921) 
—  Tex.  Civ.  App.  — ,  226  S.  W.  796 
(tarring  and  feathering  of  alleged  un- 
patriotic citizen  during  war). 

Virginia^Davis  v.  Franke  (1880) 
38  Gratt.  418;  Ward  v.  White  (1889) 
86  Va.  212, 19  Am.  St.  Rep.  883,  9  S.  E. 
1021. 

Wisconsin.  —  Birchard  v.  Booth 
 16  A.L.R.— 52. 


(1866)  4  Wis.  67;  Merely  v.  Dunbar 
(1869)  24  Wis.  18S;  Wilson  v.  Young 
(1872)  31  Wis.  674;  Brown  v.  Swine- 
ford  (1878)  44  Wis.  282,  28  Am.  Rep. 
582;  Corcoran  v.  Harran  (1882)  66 
Wis.  120,  12  N.  W.  468. 

When  exemplary  damages  are 
claimed,  the  defendant  may  prove,  in 
mitigation,  acta  of  the  plaintiff  show- 
ing reasonable  provocation,  not  in  Jus- 
tification of  the  assault,  but  to  nega- 
tive the  allegation  of  malice.  Tatnall 
V.  Courtney  (1881)  6  Honst  (DeL) 
434. 

It  is  proper  to  show  the  plaintiiTs 
acts,  conduct,  and  language,  at  the 
time  of  the  fight  or  immediately  prior 
thereto,  as  a  part  of  the  res  gestae,  in 
mitigation  of  damages.  Albrecht  v. 
St  Hedwig*s  Roman  Catholic  Benev. 
Soc.  (1919)  205  Mich.  395,  171  N.  W. 
461  (illustrative  of  cases  which  do 
not  distinguish  between  exemplary 
and  compensatory  damages). 

It  is  well  settled  that  opprobrious 
and  insulting  language  used  by  the 
plaintiff  to  the  defendant  at  the  time 
of  the  alleged  assault  is  admissible  on 
.  the  question  of  vindictive  damages. 
This  rule  is  supported,  for  example, 
by  Hayes  v.  Sease  (1898)  61  S.  C. 
534, 29  S.  E.  269;  and  Mitchell  v.  Gam- 
bill  (1903)  140  Ala.  316,  37  So.  290. 

And  in  Bond  v.  Willums  (reported 
herewith)  ante,  755,  it  is  said: 
"Mere  words  are  held  not  sufficient 
provocation  to  reduce  homicide  to 
manslaughter,  but  mere  words,  it  is 
held,  may  produce  a  state  of  mind  and 
arouse  a  passion  that  would  mitigate 
damages  caused  by  consequent  as- 
sault." 

Insulting  language  may  be  such  a 
provocation  as  will  negative  the  ex- 
istence of  malice,  and  therefore  pre- 
clude recovery  of  exemplary  damages. 
Crosby  v.  Humphreys  (1894)  59  Minn. 
92,  60  N.  W.  843. 

The  whole  theory  of  mitigation  of 
damages  in  such  cases  is  based  upon 
the  respect  entertained  by  the  law 
for  the  frailty  of  human  passions, 
which  looks  with  an  eye  of  some  in- 
dulgence upon  the  violation  of  good 
-order  produced,  at  the  moment  of  irri- 
tation and  excitement,  from  abusive 
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langnage.  Keiser  v.  Smith  (1882)  71 
Ala.  481,  46  Am.  Rep.  342. 

The  doctrine  that  opprobrious  lan- 
guage used  by  the  plaintiff  at  the  time 
of  the  battery  is  admissible  in  mitiga- 
tion of  damages  is  supported  also  by 
Rochester  v.  Anderson  (1809)  1  Bibb 
(Ky.)  428.  among  possibly  other 
cases  which  do  not  indicate  whether 
the  court  referred  to  exemplary  or 
compensatory  damages. 

Insulting  language  was  regarded  as 
an  aggravation  for  what  appears  to 
have  been  a  technical  assault,  in  Ya- 
zoo &  M.  Valley  R.  Co.  v.  May  (1913) 
104  Miss.  422,  44  L.R.A.(N.S.)  1138. 
61  So.  449,  and  to  justify  an  award 
of  exemplary  or  panitive  damages,  it 
being  held  that  the  appellate  court 
would  not  interfere  with  an  award 
of  $6,000  against  a  railway  company, 
as  actual  and  punitive  damages,  for 
the  application  of  the  vilest  and  most 
insulting  epithets  by  its  agents  to  a 
youth  who  entered  its  office  to  collect 
money  due  him  for  labor  performed. 

Instructions  were  approved  in 
Bogue  V.  Gunderson  (19l2)  80  S.  D.  1. 
137  N.  W.  595.  Ann.  Cas.  1916B,  126. 
that  while  angry  and  threatening 
words  and  abusive  language  were  not 
a  justification  for  an  assault  and  bat- 
tery, still  they  might  be  considered  by 
the  jury  in  mitigation  of  damages,  if 
it  appeared  that  they  were  used,  and 
were  of  such  character  as  would 
naturally  tend  to  incite  the  angry  pas- 
sions of  man.  and  were  spoken  so  im- 
mediately before  the  assault  com- 
plained of  as  that  the  heat  of  passion 
which  they  were  calculated  to  incite 
had  not  had  time  to  cool. 

And  instructions  were  approved  in 
Robichaud  v.  Maheux  (1908)  104  He. 
524.  72  Atl.  334.  which  excluded  the 
right  to  exemplary  damages  if  the  in- 
sulting language  used  by  the  plaintiff 
was  a  sufficient  provocation  to  control 
the  defendant's  conduct  in  making  the 
assault.  This  case  seems  to  support 
the  view  that  insulting  language  may 
preclude  exemplary  damages  even  for 
such  an  assault  as  the  one  in  question, 
by  which  the  plaintiff's  jaw  was 
broken. 

1'he  jury  was  instructed  in  Tatnall 
v.  C^ourtney  (1881)  6  Houst  (Del) 
iSA,  that  in  actions  for  assault  and 


battery,  when  exemplary  damages  are 
claimed,  the  defendant  may,  in  miti- 
gaiion  thereof,  exhibit  to  the  jury  any 
relevant  facts  showing  reasonable 
provocation,  not  in  justification  of  the 
assault,  but  to  negative  the  allegatioa 
of  malice;  titat  if  the  provocation  be 
very  greats  and  so  recent  as  to  lead 
to  the  presumption  that  the  assault 
was  cmnmitted  under  the  immediate 
influence  of  the  passion  thus  wrong- 
fully excited,  the  jury  would  be  war- 
ranted in  regulating  the  amount  of 
damages  accordingly,  but  they  should 
be  well  satisfied  .that  the  assault  was 
the  offspring  of  such  passion,  and  that 
there  was  no  time  for  it  to  cool.  The 
court  fortiier  instructed  in  this  ease, 
in  which  a  newspaper  publication 
seems  to  have  been  in  evidence  as 
provocation,  that  the  jury  were  war- 
ranted under  the  testimony,  if  be- 
lieved, in  giving  exemplary  or  puni- 
tive damages  against  the  defendant 
unless  th^  found  that  the  newqiaper 
article  In  question  was  calculated  to 
excite  and  did  excite  violent  passion 
on  his  part,  and  iJiat,  under  its  Imme- 
diate influence,  he  committed  the  as- 
sault; but  that  if,  on  the  contrary, 
they  should  find  either  that  the  article 
was  not  calculated  to  have  any  such 
effect,  or,  if  it  were  so  calculated,  yet 
that  the  blood  of  the  defendant  had 
suflkient  time  to  cool,  and  that,  at  the 
time  of  the  attack,  he  was  acting  un- 
der the  influence,  not  of  impulses, — 
uncontrollable  passion, — but  of  re- 
venge, then  his  act  was  malicious,  and 
was  punishable  with  exemplary  dam- 
ages, and  the  publication  was  no 
palliation  and  no  mitigating  circum- 
stance in  the  award  of  damages. 

And  in  an  action  by  a  newspapw 
publisher  for  assault,  the  court  in 
Marriott  v.  Williams  (1908)  152  CaL 
705,  125  Am.  St.  Rep.  87,  93  Fac.  876. 
approved  instructions  to  the  effect 
that  the  defendant  might  prove  in  mit- 
igation of  exemplary  damages,  al- 
though not  in  reduction  of  actual 
damages,  the  publication  of  lUleged 
defamatory  articles,  which  produced 
great  indignation  on  his  part  and  pro- 
voked the  assault.  The  question  as 
presented  on  appeal,  however,  related 
to  actual  damages. 

Although  an  action  for  unlawful  ar- 
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rest,  the  court  in  Volti  v.  BUckmar 
(1876)  64  N.  Y.  440,  referred  to  the 
rule  of  danuKes  generally  in  actions 
for  assault  or  false  Imprisonment 
stating  that  where  exemplary  or  puni- 
tive  damages  are  claimed,  all  the  cir> 
cumatances  immediately  connected 
with  the  transaction,  tending  to  exhib- 
it or  explain  the  motive  of  the 
defendant,  are  admissible  in  evi- 
dence; that  the  defendant  is  entitled 
to  the  benefit  of  any  circumstances 
tending  to  show  that  he  acted  under 
an  honest  belief  that  he  was  justified 
in  doing  the  act  complained  of  or 
under  immediate  provocation,  or  the 
impulse  of  sudden  passion  or  alarm, 
eiseited  by  the  ccmduct  of  the  plain- 
tifr. 

And  in  Frost  v.  Pinkerton  (1901) 
61  App.  Div.  666,  70  N.  Y.  Supp.  892, 
it -was  held  erroneous  to  refuse  an  in- 
struction, in  an  action  for  assault,  to 
the  effect  that  all  the  circumstances 
of  the  transactions  should  be  consid- 
ered by  the  jury  in  determining  the 
question  of  malice,  where  the  court 
had  charged  the  jury  that,  if  they 
found  the  assault  was  malicious,  they 
might  award  a  sum  as  punishment. 

It  ' was  held  prejudicial  error.  In 
Menninger  v.  Taylor  (1908)  30  Ohio 
C.  C.  717,  to  instruct  the  jury,  in  an 
action  for  assault,  that  if  the  defend- 
ant's conduct  was  not  the  result  of 
fear  of  injury  to  himself,  nor  of  such 
excitonent  as  the  circumstances  of 
the  case  might  arouse  in  the  mind  of 
a  man  of  ordinary  good  temper,  but 
was  the  result  of  provocation  or  sud- 
den anger  brought  into  action  by  the 
occasion,  the  jury  might  go  beyond 
compensation  for  loss  and  suffering 
and  add  any  sum  they  might  think  rea- 
sonable by  way  of  punishment  of  the 
defendant  and  an  example  to  the  pnb- 
'lic,  since  this  charge  warranted  ex- 
emplary damages  notwithstanding  the 
defendant's  act  arose  from  sudden 
anger,  which  may  have  been  the  re- 
sult of  some  unlawful  act  of  the  plain- 
tiff. In  this  case  tiie  error  was  held 
irround  for  reversal  although,  the 
court  aaid,  the  evidence  disclosed  an 
unprovoked  and  malicious  assault, 
and  the  jury,  on  a  proper  instruction,  • 
could  hardly  award  a  smaller  sum  as 
damages. 


In  Cooper  v.  Demby  (1916)  122  Ark. 
266,  183  S.  W.  185,  Ann.  Cas.  1917D, 
680,  it  was  held  that  a  requested  in- 
struction should  have  been  given, 
that  although  the  jury  might  believe 
that  the  defendant  was  not  acting  in 
necessary  self-defense,  if,  making  due 
allowance  for  the  infirmities  of  hu- 
man temper,  the  defendant  had  a 
reasonable  excuse  arising  from  the 
provocation  or  fault  of  the  plaintiff, 
but  not  sufficient  to  justify  entirely 
the  acts  done,  tiien  damages  ought  not 
to  be  assessed  by  way  of  punishment, 
and  the  circumstances  of  mitigation 
should  be  considered. 

On  the  issue  of  exemplary  damages, 
in  an  action  for  assault,  it  was  held  in 
Shapiro  v.  Michelson  (1898)  19  Tex. 
Civ.  App.  616,  47  S.  W.  746,  that  evi- 
dence was  admissible  tibat  ft  short 
time  before  the  assault,  the  defendant 
was  informed  of  an  insulting  message 
which  the  plaintiff  had  sent  to  the 
defendant's  wife. 

Cruel  or  inhuman  punishment  by  a 
teacher  of  a  pupil  may  be  considered 
by  the  jury  in  mitigatton  of  exemplary 
damages  for  assault  committed  by  the 
father  and  brother  of  the  pupil  on  the 
teacher.  Cook  v.  Neely  (1910)  143 
Ho.  App.  632,  128  S.  W.  233. 

And  evidence  as  to  the  act  of  a  serv- 
ant set  to  guard  convicts,  in  falling 
asleep  and  thus  allowing  some  of  the 
convicts  to  escape,  was  held,  in  Ward 
V.  Blackwood  (1888)  41  Ark.  296,  48 
Am.  R^.  41,  to  be  admissible  in  miti- 
gation of  exemplary  damages,  for  an 
assault  committed  by  the  master. 

In  an  action  against  a  street  car 
company  for  an  assault  by  its  motor- 
man,  it  was  held,  in  Palmer  v. 
Winston-Salem  R.  &  Electric  Co. 
(1902)  131  N.  a  250,  42  S.  E.  604,  that 
the  fact,  that  the  plaintiff,  who 
had  been  a  passenger  on  one  of 
the  cars  of  the  company,  invited  the 
assault  by  insulting  language  used 
to  the  motorman,  was  not  a  defense 
to  the  action,  but  a  matter  in  mitiga- 
tion of  punishment. 

That  the  mere  fact  that  an  assault 
is  without  any  or  slight  provocation 
does  not  of  itself  warrant  the  allow- 
ance of  punitive  damages,  see  Fink  v. 
Thomas  (1909)  66  W.  Va.  487,  66  S. 
E.  660,  19  Ann.  Cas.  571,  and  other 
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cases  cited  under  II.  a,  and  II.  b,  su- 
pra. 

But  the  mere  fact  that  the  plaintiff 
mi^  have  given  provocation  for  an  as- 
sault upon  him  by  the  defendant  does 
not  necessarily  deprive  him  of  the 
right  to  exemplary  damages  for  such 
assault.  Kelly  v.  Sanderson  (1917) 
204  IlL  App.  166. 

And  in  Abney  v.  Mize  (1908)  156  Ala. 
391,  46  So.  230,  a  requested  instrucr 
tion  in  an  action  for  assault  and  bat- 
tery, that,  if  the  plaintiff  provoked 
and  brought  on  the  difficulfy,  he  could 
not  recover  punitive  damages.  Was 
said  to  be  so  manifestly  bad  that  a 
discussion  of  it  was  unnecessary. 

In  Nichols  v.  Brabazon  (1896)  94 
Wis.  649,  69  N.  W.  342,  it  was  held 
that  punitory  damages  might  be  re- 
covered because  of  a  blow  inflicted  on 
the  plaintiff,  a  woman,  by  the  defend- 
ant, which  resulted  in  serious  injury 
to  her,  although  it  was  struck  in  re- 
taliation for  her  act  in  kicking  him. 

While  insulting  language  may  be 
such  a  provocation  as  will  negative 
the  existence  of  malice,  and  therefore 
preclude  recovery  of  exemplary  dam- 
ages, yet  even  though  Uie  assault 
originally  is  due  to  such  provocation, 
it  may  be  so  extreme  as  to  slraw  mal- 
ice, and  to  permit  recovery  of  ex- 
emplary or  punitive  damages.  Crosby 
V.  Humphreys  (1894)  69  Minn.  92,  60 
N,  W.  843.  In  this  case  it  was  held 
that  an  instruction  permitting  recov- 
ery of  punitive  damages  if  the  jury 
found  the  assault  was  malicious  was 
proper,  even  thou^  the  insulting 
language  used  by  the  plaintiff  pro- 
duced the  assault,  where  there  was 
evidence  that  the  defendant  kicked 
and  struck  the  plaintiff  after  the  lat- 
ter had  been  knocked  down  and  was 
lying  on  the  floor.  It  was  said:  "The 
court  charged  the  jury,  in  substance, 
that  it  was  for  them  to  determine 
whether  the  assault  was  malicious  or 
premeditated,  or  whether  the  lan- 
guage used  by  plaintiff  threw  defend- 
ant suddenly  into  a  heat  of  passion, 
and  whether  he  committed  the  assault 
on  the  impulse  of  the  moment,  without 
premeditation ;  and  that,  if  it  was  ma- 
licious, they  would  be  at  .liberty,  if 
they   saw   fit,    to    award  punitive 


damages.  Appellant  contends  that 
there  was  no  evidence  in  the  ease 
which  will  sustain  an  award  of  puni- 
tive damages.  We  are  of  the  opinion 
that  if  the  defendant  had  gone  no  far- 
ther  than  to  slap  the  plaintiff,  or 
knock  him  down,  on  the  impulse  of  the 
moment,  and  under  the  circumstances, 
the  jury  would  have  no  right  to  ward 
punitive  damages.  There  would  then 
be  no  evidence  to  show  malice  of  the 
character  necessary  to  support  an 
award  of  punitive  damages.  It  suf- 
ficiently appears  that  the  insnlting 
language  used  by  plaintiff  tovnurda  d«- 
fondant  induced  t^e  (uu»ult,  and^  up 
to  that  point,  malice  of  this  character 
did  not  appear.  But  the  defendant 
did  go  further,  and,  while  the  plidn- 
tiff  was  prostrate  and  helpless  on  the 
floor,  kicked  him  several  times,  and, 
according  to  plaintiff's  testimony, 
struck  him  also.  ...  We  are  of 
the  opinion  that  the  evidence  waa  suf- 
ficient to  justify  the  jury  in  awarding, 
in  their  discretion,  punitive  damages." 

And  the  rule  was  laid  down  in  Don- 
nelly V.  Harris  (1866)  41  lU.  126,  that 
while  insulting  or  abusive  words  on 
the  part  of  the  plaintiff  in  an  action 
for  assault  may  repel  the  presump- 
tion of  malice  on  the  part  .of  defoid- 
ant,  and  should  be  considered,  by  the 
jury  on  the  question  of  exemplary 
damages,  yet  if  the  defendant  exceeds 
the  bounds  of  reason,  ,and  thereby 
manifests  a  wicked  spirit  by  excessive 
injury,  the  provoking  language  would 
not  mitigate  such  damages;  that 
"when  the  evidence  show^  deliberate 
malice,  a  vindictive  spirit,  or  a  reek- 
less  disregard  for  the  personal  securi- 
ty of  another,  and  the  person  commit- 
ting the  wrang  does  so  to  gratify  his 
malice,  the  law  has  always  authorized 
a  jury  to  give  smart  money,  as  a  kind 
of  punishment  for  the  aggravated 
wrong.  But,  when  it  is  without 
malice,  and  it  is  not  wanton  -and  reck- 
less, but  is  produced  under  highly 
provoking  language,  the  law  will  not 
imply  such  malice  as  requires  to  be 
punished  with  vindictive  damages. 
But  this  must  be  understood  with 
some  limitation,  becau^e^  if  the 
wrong  is  carried  to  an  excess,  and  is 
greatly  disproportioned  to  .the  provo- 
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cation,  mnd  beyond  what  a  prudent 
man  woald  have  done»  then  it  would 
manifest  such  malice  as  would  require 
punishment  by  imposing  smart  money. 
And  the  prOTOcation  of  the  plaintiff 
must  be  direct,  and  must  immediately 
concern  the  defendant,  to  au^orize  it 
to  be  considered  even  in  mitigatinff 
rindietive  damages." 

The  fact  that  the  assault  was,  in  a 
measure,  the  sudden  impulse  oc- 
casltmed  by  derogatory  remarks  made 
by  the  plaintiff  regarding  the  defend- 
ant's horse,  was  held  in  Baumgartner 
V.  Hodgdon  (1908)  105  Minn.  22.  116 
N.  W.  1080,  not  to  preclude  a  finding 
that  it  was  malicious,  and  to  justify 
an  award  of  exemplary  damages. 

It  is  for  the  jury  to  say  whether 
the  acts  or  opprobrious  or  abusive  lan- 
guage usi9d  by  the  plaintiff  amount 
to  a  justification,  or  whether  they 
should  be  considered  in  mitigation  of 
damages.  Cross  v.  Carter  (1897)  100 
Ga.  632,  28  S.  E.  390. 

The  question  whether  the  language 
used  was  opprobrious,  so  as  to  miti- 
gate the  damages,  is  exclusively  for 
the  jury,  and  it  is  not  incumbent  upon 
the  oourt,  either  with  or  without  re- 
quest, to  charge  the  jury  that  partic- 
ular words  are  opprobrious  where  the 
defendant,  in  an  action  for  assault 
and  battery,  attempts  to  justify  or 
mitigate  the  damages  on  account  of 
alleged  opprobrious  language  used  to 
him  by  the  plaintiff.  Beckworth  v. 
Phillips  (1909)  6  6a.  App.  869,  66  S. 
E.  1076. 

So,  it  was  held  in  Baltimore  &  0. 
B.  Go.  V.  Barger  (1894)  80  Hd.  23, 
26  hSLA.  220,  46  Am.  St.  Rep.  819,  30 
AtL  560.  8  Am.  Neg.  Cas.  360,  that 
provocation  does  not  necessarily  de- 
feat exemplary  damages  for  an  as- 
sault by  a  conductor  on  a  passenger, 
but  that  the  conduct  of  both  parties 
ahoald  be  considered  by  the  jury. 

ft.  Cooling  Ume. 

See  also  V.  a,  sUpra.  And  see  Ren- 
fro  V.  Barlow  (1909)  131  Ky.  312,  115 
S.  W.  226,  under  VI.,  infra,  construing 
the  Kentucky  statute  as  intended  to 
render  competent,  in  mitigation  of 
punftive  damages,  matters  of  provoca- 
tion wfateh  would  otherwise  have  been 
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inadmissible  because  of  a  "coofing 

time.*' 

On  the  question  as  to  what  is  a  suf- 
ficient "cooling  time,"  cases  of  com- 
pensatory as  well  as  of  exemplary 
damages  are  evidently  of  value,  and 
tiie  note  does  not,  therefore,  at  this 
point,  undertake  tb  distinguish  be- 
twera  cases  dealing  with  these  two 
kinds  of  damages.  So  far  as  involves 
compensatory  damages,  however,  tiie 
collection  of  cases  should  be  regard- 
ed as  illustrative  rather  than  as  ex- 
haustive. 

To  be  admissible  in  mitigation  of 
damages,  it  must  appear  that  the 
provocation  was  given  immediately 
btfore  the  assault,  or  eo  recently  be- 
fore it  as  to  induce  the  presumption 
that  the  assault  was  committed  under 
the  influence  of  the  passion  thus 
wrongfully  excited. 

United  States. — Brooks  v.  Carter 
(1888)  34  Fed.  605. 

Alabama.— Keiser  v.  Smith  (1882) 
71  Ala.  481^  46  Am.  Rep.  342;  Bir- 
mingham Ri  Light  &  P.  Go.  V.  Norris 
(1911)  2  Ala.  App.  610,  66  So.  739. 

Arkansas.  —  Laurin  v.  Murray 
(1905)  75  Ark.  232.  87  S.  W.  131. 

Connecticut — Guernsey  v,  Morse 
(1795)  2  Root,  252;  Bartram  v.  Stone 
(1862)  81  Conn.  159. 

Delaware. — Tatnall  v.  Courtney 
(1881)  6  Houet.  (Det)  434. 

Illinois. — See  Huftalin  v.  Misner 
(1873  )  70  III.  55  (recognizing  rule) ; 
and  Cummins  v.  Crawford  (1878)  88 
III.  312,  30  Am.  Rep.  658. 

Indiana.  —  FuUerton  v.  Warrick 
(1833)  8  Blackf.  219,  26  Am.  Dec  99 
(but  see  cases  in  this  state  under  m. 
a,  2,  supra). 

Iowa.— Ireland  v.  Elliott  (1857)  6 
Iowa,  478,  68  Am.  Dec.  715 ;  Shoemak- 
er V.  Jackson  (1905)  128  Iowa,  488,  1 
L.R.A.CN.S.)  137,  104  N.  W.  503;  Finn 
V.  Stoddard  (1917)  179  Iowa,  904,  162 
N.  W.  1. 

Kentucky.  —  Slater  v.  Sherman 
(1869)  5  Bush,  206;  Chandler  v.  New- 
ton (1892)  13  Ky.  L.  Rep.  927. 

Maryland.  —  Gaithers  v.  Blowers 
(1857)  11  Md.  536. 

Massachusetts. — Mowry  v.  Smith 
(1864)  9  Allen,  67;  Tyson  v.  Booth 
(1868)    100  Mass.  268;  Bonino  v. 
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Galedonio  (1S87)  144  Uass.  299, 11  N. 
E.  98. 

Minnesota.  —  Jacobs   v.  Hoover 
(1864)  9  Minn.  204,  Gil.  189. 
Mimissipp].^ — See  Martin  v.  Minor 

(1874)  50  Miss.  42. 

MissourL— Bond  v.  Williams  (re- 
ported herewith)  ante,  766. 

New  Yolic — Corning  v.  Corning 
(1861)  6  N.  Y.  97;  Lee  v.  Woolsey 
(1822)  19  Johns.  319,  10  Am.  Dec. 
280;  Ellsworth  v.  Thompson  (1886) 
18  Wend.  658;  Willis  v.  Forrest 
(1853)  2  Duer,  310;  Genung  v.  Bald- 
win (1902)  75  App.  Div.  195,  77  N. 
Y.  Supp.  679,  11  N.  Y.  Anno.  Caa.  329, 
reversed  on  other  grounds  in  (1902) 
77  App.  Div.  684,  79  N.  Y.  Supp.  569, 
12  N.  Y.  Anno.  Gas.  286. 

TenneaBee.  —  J acaway  v.  Dula 
(1834)  7  Yerg.  82,  27  Am.  Dec.  492; 
Daniel  v.  Giles  (1901)  108  Tenn.  242, 
66  S.  W.  1128. 

Texas. — Leachman  v.  Cohen  (1906) 
—  Tex.  Civ.  App.  — ,  91  S.  W.  809. 

WisciHiBln.  —  Birchard  v.  Booth 
(1855)  4  Wis.  67;  Prindle  v.  Haight 
(1892)  83  Wis.  50,  52  N.  W.  1134. 

'*Where  there  has  been  time  for  de- 
liberation, the  peace  of  society  re- 
quires that  men  should  suppress  their 
passions,  and  neither  reason  nor  law 
will  suffer  them  to  a  claim  a  diminu- 
tion of  their  responsibility  for  their 
misconduct.  If  opprobrious  words, 
for  which  the  law  allows  an  action, 
have  been  used  of  a  man,  the  law  f  ur- 
niahes  a  remedy,  and  will  not  permit 
him  to  redress  his  own  wrong." 
Rochester  v.  Anderson  (1809)  1  Bibb 
(Ky.)  428. 

The  testimony  should  be  confined  to 
such  recent  occurrences  as  would 
naturally  leave  behind  them  traces  of 
resentment;  and  provoke  the  assault 
which  occurred,  and  show'  that  the 
prior  relations  of  the  parties  were  of 
an  unfriendly  character.  Richards-n 
V.  Hine  (1876)  42  Conn.  206. 

The  rule  was  laid  down  by  the 
Alabama  court,  in  an  assault  and  bat- 
tery case,  as  follows:  "In  an  action 
of  this  description,  all  circumstances 
of  provocation  immediately  connected 
with  the  transaction,  and  occurring 
at  the  same  time  and  plac^  or  what- 
ever may  be  considered  as  a  part  of 


the  res  gestae,  are  admissible  in  ex- 
tenuation  of  damages.  But  remote 
circumstances  not  immediatdy  con- 
nected with  tiie  transaction,  or  form- 
ing a  part  of  the  res  gestae,  tiioucrh 
they  may  produce  a  high  and  con- 
tinued excitement,  cannot  be  given  in 
evidence.  If,  between  the  provocation 
and  the  assault,  there  has  been  suffi- 
cient interval  for  passion  to  subside, 
and  for  the  understanding  to  deliber* 
at^  the  injury  must  be  imputed  to  tke 
motive  of  revenge,  and  not  to  the 
frail'fy  of  human  nature."  Terry  v. 
Eastland  (1827)  1  Stew.  (Ala.)  156. 

"Any  immediate  provocation  given 
to  the  defendants  may  be  shown  in 
evidence  to  mitigate  damages;  but 
any  remote  provocation  shall  not,  for 
then  we  should  have  to  go  into  quar- 
rels and  disputes  that  existed  perhaps 
for  years  before  the  fighting;  such 
should  not  be  considered  as  stimulat- 
ing the  defendants  to  fall  upon  the 
plaintiff  at  so  late  a  period,  after 
there  was  time  for  the  passions  to 
cool  and  for  the  parties  to  reflect."^ 
Barry  v.  Ingles  (1799)  3  N-  C 
(2  Hayw.)  102. 

If  the  assault  was  committed  after 
time  for  reflection  and  coolness,  and 
in  revenge,  the  party  committing  it  is 
an  original  trespasser,  and  insulting 
words  will  not,  in  such  a  case,  amount 
even  to  an  extenuation.  .Thrall  v. 
Knapp  (1864)  17  Iowa,  468. 

So,  where  a  person  has  time  to  cool 
after  a  previous  quarrel,  and  then, 
from  a  spirit  of  malice,  renews  the 
trouble  the  previous  difficulties  can- 
not be  considered  in  mitigation  of 
damages.  Davis  v.  Collins  (1904)  69 
a  a  460,  48  S.  E.  469;  Ellsworth  v. 
Thompson  (1885)  18  Wend.  (N.  Y.) 
668. 

And  if  it  appears  that  the  assault 
was  deliberately  planned,  even  though 
the  cause  was  the  wrongful  conduct 
or  language  of  the  person  assaulted, 
the  assault  cannot  apparently  be  re- 
garded as  committed  under  the .  in- 
fluence of  passion  aroused  by  the 
provocation. 

Thus,  where  the  defendant  in  an 
action  for  assault  admitted  that  he' 
had  deliberately  decided  to  whip  the 
plaintiff,  who  had  assisted  in  the  e^ope- 
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ment  of  tiie  plaintifTs  minor  daugh- 
ter, it  waa  held  in  Shoemaker  t.  Jack- 
son (1906)  128  Iowa,  488,  1  LJt.A. 
(N.S.)  1S7,  104  N.  W.  508,  that,  in 
determining  the  amount  of  damages, 
the  jury  should  not  be  permitted  to 
take  into  consideration  circumstances 
showing  provocation,  since  the  rule 
was  M^pHcable  that  provocation,  to  be 
admSssible  in  mitigation  of  damages, 
must  be  so  recent  and  immediate  as 
to  induce  a  presumption  that  the  vio- 
lence was  committed  under  the  im- 
mediate influence  of  the  passion  thus 
wrongfully  excited;  and,  if  the  as- 
sault was  made  after  time  for  reflec- 
tion, and  under  circumstances  leading 
to  the  presumption  that  it  was  for 
revenge,  the  party  committing  the 
assault  stood  in  the  position  of  an 
original  trespasser,  and  the  conduct 
of  the  other  party  would  not  serve  as 
an  extenuation. 

And  although  it  does  not  appear 
whether  the  court  referred  to  exem- 
plary or  compensatory  damages,  at- 
tention is  called  to  Avery  v.  Ray 
(1804)  1  Bfass.  12,  where,  in  an  action 
for  an  assault,  which  it  appeared  had 
been  deliberately  planned,  evidence 
was  held  inadmissible  that  the  plain- 
tiff had  previously  slandered  the  de- 
fendant's sister,  and  that  the  assault 
was  made  in  carrying  out  a  threat 
made  by  the  defendant  against  the 
plaintiff,  thi^  the  former  would  chas- 
tise the  latter  for  this  act.  This  case 
is  relied  upon  in  Matthews  v.  Terry 
(1836)  10  Conn.  456,  where,  without 
referring  to  exemplary  damages,  the 
court  held  inadmissible  in  an  action 
for  assault  and  battery  brought  by 
a  minor  servant  against  his  master, 
evidence  <tf  the  plaintiff's  conduct 
prior  to  the  assault  in  maliciously 
destroying  property  of  d^endant,  al- 
though it  was  contended  that  this  evi- 
dence was  admissible  to  rebut  the 
presumption  of  malice  on  the  part  of 
the  latter.  It  was  said:  "If  the  de- 
fendant were  permitted  to  go  beyond 
the  transactions  that  took  place,  at 
the  time  of  the  assault,  it  would  be 
difficult  to  draw  a  line  between  those 
acts  which  might,  and  those  which 
might  not,  be  proved.  Besides,  if  the 
defendant  were  permitted  to  shew  the 


conduct  of  the  plaintiff  at  other  times, 
the  plaintiff  would  have  a  right  to 
introduce  evidence  to  explain  that 
conduct;  and  thus  the  attention  of 
the  jury  would  be  distracted  with  a 
multiplicity  of  questions  and  issues." 

It  was  held  in  Lovelace  v.  Miller 
(1907)  150  Ala.  422,  11  LJLA.(N.S.) 
670,  43  So.  734.  that  a  defendant  in 
an  action  for  assault  and  battery  can- 
not give  in  evidence,  in  mitigation  of 
punitive  damages,  Uie  exact- wordls  of 
insult  to  his  daughter  for  which  the 
assault  was  committed  which  were 
told  to  him  sometime  after  he  learned 
of  the  insult,  and  30  minutes  before 
the  assault.  The  court  applied  the 
doctrine,  that,  "Remote  circum- 
stances, not  immediately  connected 
with  the  transaction  or  forming  a 
part  of  the  res  gestae,  though  they 
may  produce  a  high  and  continued 
excitement,  cannot  be  given  in  evi- 
dence. If  between  the  provocation 
and  the  assault  there  has  been  suffi- 
cient interval  for  passion  to  subside 
and  for  the  understanding  to  deliber- 
ate, the  injury  must  be  imputed  to  the 
motive  of  revenge,  and  not  to  the 
frailty  of  human  nature." 

It  is  said  in  Huftalin  v.  Misner 
(1873)  70  la  55,  an  action  for  tres- 
pass, where  acts  of  provocation  were 
relied  on  to  mitigate  exemplary  dam- 
ages, that  no  reason  was  perceived 
why  the  same  rule  should  not  be  ap- 
plied as  in  an  action  for  an  assault 
and  battery,  in  which  the  general  rule 
was  that  the  defendant  cannot  give  in 
evidence,  in  mitigation  of  damages,  the 
acts  and  declarations  of  the  plaintiff 
at  a  different  time,  or  any  antecedent 
acts  which  are  not  fairly  to  be  con- 
sidered as  part  of  the  same  transac- 
tion, although  they  may  have  been 
ever  so  insulting  or  provoking. 

In  Gronan  v.  Kukkuck  (1882)  59 
Iowa,  18,  12  N.  W.  748,  an  instruction 
was  approved  that  words  of  provoca- 
tion used  just  before  and  at  the  time 
of  the  assault  should  be  considered 
in  mitigation  .of  exemplary  damages, 
but  that  no  words  used  by  the  plain- 
tiff to  the  defendant  before  the  day 
of  the  assault,  or  which  came  to  the 
defendant's  knowledge  before  that 
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time,  should  be  considered  by  the 
jury  for  any  purpose. 

The  doctrine  is  recognized  (obiter) 
in  Warner  v.  Talbot  (1903)  112  La. 
817,  66  L.R.A  336>  104  Am.  St  Rep. 
460,  36  So.  743,  that  provocation  to 
mitigate  ^emplary  damages  must  be 
immediate,  and  evidence  of  alleged 
provocation  five  days  before  the  as- 
sault is  inadmissible. 

But,  when  damages  for  the  indigni- 
ty, or  punitive  damages,  are  claimed, 
the  provocation,  conduct,  and  acts  of 
the  parties,  which  give  character  and 
color  to  the  transaction,  and  are 
clearly  and  really  a  part  of  it,  may 
be  shown,  though  not  transpiring  at 
the  precise  moment  of  the  assaalt. 
Lenfest  v.  Bobbins  (1906)  101  Me. 
176,  63  Atl.  729.  And  it  was  held  that 
under  the  Above  rale  an  instruction 
was  too  narrow  which  charged  the 
jury  that  the  conduct  of  the  parties 
at  the  time  of  the  assault,  "not  at 
some  former  time,  but  at  that  time, 
as  a  provocation^  and  as  tending  to 
lead  to  the  result,  may  be  taken  into 
account,  upon  the  question  of  puni- 
tive damages." 

Thus,  long,  continuous,  and  ex- 
treme provocation,  given  by  the  plain- 
tiff in  the  nature  of  threats  and  chal- 
lenges to  fi^ht,  and  finally  actual 
violence,  begun  early  in  the  morning 
of  the  day  of  the  assault,  and  continu- 
ing for  several  hours,  up  to  the  time 
the  defendant  struck  the  plaintiif,  was 
held,  in  Burke  v.  Melvin  (1877)  46 
Conn.  243»  to  be  competent  in  mitiga- 
tion of  damages. 

Evidence  of  a  series  of  provocations 
repeated  and  continued  from  day  to 
day,  and  that,  every  time  the  parties 
met,  the  plaintiif  would  insult  defend- 
ant with  opprobrious  language,  such 
as  to  render  him  excited  and  partially 
insane;  and  that  the  plaintiff  had 
conmiitted  a  most  grievous  injury  af- 
fecting the  domestic  relations  of  the 
defendant,  which  was  one  of  the  in- 
sults with  which  the  plaintiff  taunted 
the  defendant, — was  held,  in  Dolan  v. 
Fagan"  (1872)  63  Barb.  (N.  Y.)  73,  to 
have  been  erroneously  excluded.  The 
court  said  that  the  question  should  be, 
not  how  many  hours  have  elapsed 
«ince  the  provocation  was  given,  but 


whether,  in  view  of  the  circumstances 
of  the  case,  the  party  has  had  a  rea- 
sonable time  to  cool  his  blood. '  ' 

A  similar  decision  was  rendwed  in 
Fairbanks  v.  Witter  (1864)  18  Wfau 
288,  86  Am.  Dec  766. 

And  although  the  court  does  .not 
refer  especially  to  exemplary  or  puni- 
tive damages,  attention  is  called  to 
Stetlar  v.  Nellis  (1871)  60  Barb. 
(N.  Y^)  624,  where,  in  an  action  for 
assault  and  battery,  the  court  re- 
garded the  rule  as  well  settled  that 
evidence  of  acts  done,  or  words 
spoken  by  the  plaintiff,  long  before 
the  cause  of  action  arose,  is  inadmis- 
sible for  the  purpose  of  showing  prov- 
ocation and  mitigating  the  damages; 
but  that  where  such  acts  or  words 
are  part  of  a  series  of  provocations 
frequently  repeated,  and  continued 
down  to  the  time  of  the  assault  th^ 
may  be  proved.  And  this  rule  was  ap- 
plied to  admit  evidence  of  slanderous 
and  insulting  words  used  by  the  plain- 
tiff in  reference  to  the  defendant. 

Also  in  Davis  v.  Franke  (1880)  33 
Gratt  (Va.)  413,  the  court,  in  consid- 
ering provocations  as  a  mitigation  of 
damages  generally  for  assault,  stated 
that  the  rule  which  confined  the  de- 
fendant to  proof  of  recent  provocation 
received  from  the  plaintiff  was  sub- 
ject to  modifications  which  more  or 
less  qualified  it,  according  to  the  par- 
ticular circumstances  of  each  case; 
that  in  some  cases  it  has  been  held 
that  although  a  considerable  time 
may  have  elapsed  between  the  provo- 
cation and  the  time  of  the  assault  i' 
the  provocation  was  communicated  to 
the  defendant  immediately  preceding 
the  assault  it  is  admissible  in  evi- 
dence; and  that  the  rule  which  re- 
stricts the  proof  to  acts  of  recent  prov- 
ocation is  not  infringed  by  evidence 
of  acts  or  declarations  long  anterior 
to  the  assault  when  the  plaintiff  him- 
self makes  them  a  part  of  ^e  res 
gests  by  repeating  or  by  alluding  to 
them  at  the  time,  in  a  manner  which 
indicates  the  repetition  or  renewal  of, 
or  persistence  in,  the  offensive  acte  or 
declarations. 

Where  the  only  excuse  for  an  as- 
sault which  consisted  in  tarring  and 
feathering  the  plaintiff,  was  Us  al- 
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\eged  unpatriotic  conduct  during  the 
late  Worid  War,  and  especially  his 
attitude  toward  the  Red  Cross,  it  was 
held  that  his  refusal  to  join  the  lat^ 
tar  organization  in  December,  1917, 
might  be  shown  sa  one  of  a  scnriea  of 
aets,  each  tending  to  show  that  he 
was  unpatriotic,  which  culminated  in 
the  assault  on  the  followinsr  May, 
even  tliough,  as  a  legal  proposition, 
an  assault  committed  in  May  could 
not  have  been  provoked  by  passion 
aroused  at  something  which  happened 
in  the  preceding  December.  Walker 
V.  EeUar  (1920)  —  Tex.  Qv.  App.  — , 
218  S.  W.  792,  later  appeal  in  (1920) 
—  Ttti.  <av.  App.  — ,  226  S.  W.  796. 

But  in  Fullerton  v.  Warrick  (1833) 
3  Blackf.  (Ind.)  219,  26  Am.  Dec.  99. 
it  was  held  erroneous  in  an  action  for 
assault  and  battery  to  admit  evidence, 
for  the  purpose  of  mitigating  dam- 
ages (whether  exemplary  or-  compen- 
satory is  not  stated),  that  for  several 
years  past,  and  up  to  the  time  of  the 
commission  of  the  assault  and  bat- 
tery, the  plaintiff  had  been  in  the  con- 
stant  habit  of  abusing  and  slandering 
the  defendant,  and  had  made  certain 
slanderous  statements  a  year  or  more 
before  the  assault. 

In  Irwin  v.  Porter  (1863)  1  Haw. 
98,  the  court  admitted  evidence  of 
provocation  sriven  on  the  previous 
Saturday,  although  the  assault  did 
not  take  place  until  the  following 
Monday. 

That  insulting  language  is  compe- 
tent on  the  issue  of  exemplary  dam- 
ages, for  the  purpose  of  showing  prov- 
ocatien,  although  an  hour  and  a  half 
had  intervened  before  the  assault,  aft- 
er tiie  defendant  was  aware  of  the 
offensive  language,  see  Bond  v.  Wil- 
liams (reported  herewith),  ante,  766. 

The  test  is  whether  the  blood  had 
time  to  cool;  or,  in  other  words, 
whether  there  was  a  reasonable  cool- 
lug  time,  between  the  giving  of  the 
provocation  and  the  commission  of 
the  assault  The  criterion  is  not 
alone  how  many  days,  or  even  hours, 
have  elapsed  since  the  provocation 
was  given,  although  this  considera- 
tion is  of  vast  significance.  Keiser  v. 
Smith  (1882)  71  Ala.  481,  46  Am.  Rep. 
342. 


Under  this  principle,  evidence  of  a 
libel  published  in  plaintiff's  news- 
paper on  the  morning  of  the  day  of 
the  assault  was  held,  in  Keiser  v. 
Smith  (Ala.)  supra,  to  be  admissible, 
altlioagh  the  assault  was  not  com- 
mitted until  the  afternoon. 

And  the  publication  in  the  plain- 
tiff's newspaper  of  an  article  insult- 
ing to  the  defendant,  though  on  the 
day  before  the  assault  occurred,  was 
held  admissible  in  evidence  in  miti- 
gation of  damages,  in  Ward  v.  White 
(1889)  86  Va.  212, 19  Am.  St.  R^  888, 
9  S.  E.  1021,  where  it  appeared  that 
the  plaintiff  was  absent  from  his 
home  town  f  r<mi  the  time  of  the  pub- 
lication until  the  assault,  and  that 
this  was  the  first  opportunity  for  the 
defendant  to  express  his  ang«r  at  the 
insult. 

But  the  publication  of  a  libel  relat- 
ing to  defendant's  wifcv  about  two 
days  before  the  assault,  was  held,  in 
Coxe  V.  Whitney  (1845)  9  Hol  681,  not 
to  be  admissible. 

The  mere  fact  that  tiie  language 
used  by  plaintiff  was  repeated  by  a 
third  person  to  defendant  an  hour  or 
so  before  the  assault  was  held,  in  Le 
Laurin  v.  Murray  (1906)  76  Ark.  282, 
87  S.  W.  181,  not  to  bring  the  case 
wifliin  the  rule, — especially  where 
there  was  but  little  that  the  defend- 
ant had  not  heard  before. 

Evidence  that,  on  the  day  before 
the  assault,  the  plaintiff  had  said  that 
the  defendant  had  stolen  his  money, 
was  held,  in  Jacaway  v.  Dula  (1834) 
7  Yerg.  (Tteim.)  82,  27  Am.  Dec.  493, 
to  have  been  properly  eircluded. 

In  Collins  v.  Todd  (1868)  17  Ho. 
537,  proof  of  insulting  language  used 
toward  the  defendant's  niece  and 
sister-in-law,  and  communicated  to 
the  defendant  a  day  or  two  before  the 
assault,  was  held  incompetent. 

And  even  evidence  showing  that  the 
wife  of  the  defendant  has  been  in- 
decently insulted  by  the  plaintiff 
several  hours  before,  but  that  the 
defendant  had  learned  of  the  fact 
about  ten  minutes  before  the  assault, 
was  held  in  Dupee  v.  Lentine  (1888) 
147  Mass.  680,  18  N.  E.  466,  to  have 
been  rightly  excluded.  The  court 
said:   "It  is  the  settled  rule  in  this 


Digitized  by  Google 


826 


AMERICAN  LAW  REPORTS,  ANNOTATED.        [16  A.L.R. 


commonwealth  that,  in  an  action  for 
an  ass^alt  and  battery,  previous  prov- 
ooatioh  is  not  admissible  in  mitiga- 
tion of  damages.  Provocation  cannot 
be  shown  unless  it  is  so  recent  and 
immediate  as  to  form  part  of  the 
transaction.  In  other  words,  to  be 
admissible,  it  most  be  provocation 
happening  at  the  time  of  the  assault. 
...  In  the  case  at  bar,  the  coart, 
therefore,  rightly  rejected  the  evi- 
dence.  offered  by  the  defendant  to 
show  iwDvocation  by  the  previous  act 
of  the  plaintiff  in  insulting  the  de- 
fendffaf 8  wife.  It  was  not  a  provo- 
oittion  occurring  at  the  time  of  the 
assault,  and  formed  no  part  of  the 
transaction." 

Evidence  in  respect  of  the  conduct 
of  the  plaintiff  at  other  times  and  up- 
on other  occasions  cannot  be  given  in 
evidence  where  the  assault  in  ques- 
tion was  committed  without  any  prov- 
ocation given  at  the  time.  Murphy 
lr,  McGrath  (1875)  79  lH  694.  In  this 
case  provocation  occurring  twenty- 
one  days  prior  to  the  assault  was  held 
inadmissible. 

.  It  is  not  proper  to  show  that,  about 
six  months  prior  to  the  assault,  and 
pending  litigation  between  the  par- 
ties, the  defendant,  upon  the  plain- 
tifTs  complaint,  was  committed  for 
contempt,  and,  after  first  being  al- 
lowed the  freedom  of  the  limits  of  the 
town,  the  plaintiff  persuaded  the 
sheriff  to  imprison  the  defendant. 
Millard  v.  Truax  (1891)  84  Mich.  517, 
22  Am.  St.  Rep.  705,  47  N.  W.  1100.  • 

In  Carson  v.  Singleton  (1901)  23 
Ky.  L.  Rep.  1626,  65  S.  W.  821,  evi- 
dence  was  held  inadmissible  in  miti- 
gation of  punitive  damages  of  an 
alleged  provocation  occurring  the 
e\'ening  before  the  assault,  and  com- 
municated at  that  time  to  the  defend- 
ant, consisting  of  accusations  made 
by  the  plaintiff  in  an  interview  with 
the  defendant's  niece. 

See  also,  in  this  connection,  among 
possibly  other  cases  which  do  not 
distinaruish  between  exemplary  and 
compensatory  damages; 

Jarvis  v.  Manlove  (1854)  5  Harr. 
(DeL)  452,  where  evidence  of  deroga- 
tory remarks  made  by  the  plaintiff 
regarding  the  defendant,  several  days 


before  tiie  assault,  was  held  inadmis- 
sible, as  was  also  evidence  of  remarks 
made  on  the  morning  of  the  same  day 
as  the  assault; 

Hulse  v.  Tollman  (1893)  49  lU.  App, 
490,  where  evidence  of  form»  contro- 
versies between  tiie  parties,  occurring 
some  wedcs  before  l^e  assault,:  was 
held  inadmissible; 

Finn  v.  Stoddard  (1917)  179  Iowa. 
904, 162  N.  W.  1,  where  evidence  of  an 
insult  by  the  plaintiff  to  the  defend- 
ant's wife  about  twelve  hours  before 
the  assault,  and  communicated  to  the 
defendant  at  that  time,  was  held  too 
remote  for  admission  in  evidence  in 
mitigation  of  damages,  even  assnmlnir 
the  rule  to  be  that  immediateness  of 
provocation  is  not  tested  by  Closeness 
of  time,  but  of  causal  relations,  in 
view  of  the  fact  that  there  was  evi- 
dence that  the  assault  was  premedi- 
tated, and  the  result  of  anger  was 
revenge; 

Schlosser  v.  Fox  (1860)  14  bid.  866. 
where  evidence  of  provocation  two  or 
three  days  before  the  assault  was 
held  inadmissible; 

Rochester  v.  Anderson  (1809)  1 
Bibb  (Ky.)  428,  where  slanderous  re- 
ports circulated  by  plaintiff  regard- 
ing the  defendant,  prior  to  the  day 
of  the  assault,  were  held  inadmis- 
sible; 

Reed  v.  Kelly  (1816)  4  Bibb  (Ky.) 
400,  where  abusive  language  used  by 
plaintiff  to  the  defendant  and  his 
family  on  a  day  prior  to  the  assault 
was  held  inadmissible; 

Dungan  v.  Godaey  (1820)  2  A.  K. 
Marsh  (Ky.)  352,  where  evidence  of 
provocation  at  a  time  and  place  dif- 
ferent from  the  time  and  place  of  the 
assault  and  battery  was  held  inadmis- 
sible; 

Anderson  v.  Johnson  (1810)  S  Harr. 
&  J.  (Md.)  162,  where  evidence  of  a 
quarrel  between  plaintiff  and  the  de- 
fendant's friends  some  time  before 
the  assault  was  held  to  have  been  im- 
properly admitted; 

Heiser  v.  Loomis  (1881)  47.  Hlch. 
16,  10  N.  W.  60,  where  evidence  was 
held  inadmissible  that,  several  d^s 
prior  to  the  assault,  the  plaintiff  had 
insulted  the  defendant's  wife; 

Martin  v.  Minor  (1874)  60  Blisa.  42, 
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wfaer«  r«vid«nce  was  held  inadmissible 
that  :the  defendants  had  learned, 
aboiit  avmonth  before  the  assault, 
th«fc  the.  plaintiff  was  the  father  of 
the^'flister's  illegitimate  child. 

•Bvidence  of  insulting  and  offensive 
UngVftgB  used  by  the  plaintiff  to  the 
defendant  three  days  before  the  as- 
sault: wa»  held  admissible  in  Murphy 
V.  Dundas  (1906)  38  N.  B.  563.  in  miti- 
gation-of  damages;  but  unless  this 
rt)li9gicSi>  be  justified  on  the  ground 
that-th^re.  had  been  a  series  of  prov- 
oe»ti«BSr<  which  the  one  in  qaes- 
tioB  waaronly  cumulative  (there  being 
evidence  offered  but  excluded  of  sev- 
eral, prior  acts  of  provocation),  the 
decision  does  not  appear  to  be  in  ac- 
c<^.:With  the  weight  of  authority. 

What  iconstitutes  a  sufficient  cool- 
ing! time,  it  was  said  in  Carson  v. 
SiagMon  (1901)  28  Ky.  L.  Rep.  1626. 
66.  &)  W(  821.  is  always  a  question  of 
law,  and  not  of  fact. 

,  . ,    Vi..  Statutory  provMatta, 

-As  to  construction  of  a  statute  pro- 
vidiitt  ■  that  in  actions  where  exem- 
plary.: (iamages  are  recoverable  the 
petifeioa'<  shall  state  separately  the 
amomtr  bf ■  silch  damages  sought  to  be 
recovered,  see  Baxter  v.  Magill  (1907) 
127  ill*.  Apt>.  392, 105  S.  W.  679,  under 
VTLbv  antra. 

.  Fbr  application  of  the  Colorado 
st^tb  authorizing  recovery  of  exem- 
plary! dAthages  in  certain  cases,  see 
Gdurvoiflier  v.  Raymond  (1896)  23 
Coltk  113,  47  Pac.  284,  under  lU.  a,  2, 
aupnb  ... 

As  to  construction  and  effect  of  the 
His8issi{>pi' statute  providing  that,  in 
case  of  the '  death  of  a  trespasser, 
punitory  damages  cannot  be  recov- 
ered from  his  estate,  see  Wagner  v. 
Gibba  (1902)  80  Miss.  63,  92  Am.  St 
Rep. -598,  31  So.  434,  under  11.  d, 
supr%  holding  the  statute  not  appli- 
cable in  case  of  the  death  of  the  per- 
son assailed. 

Utader  the  Georgia  Code  declaring 
that  in  torts,  when  there  are  aggravat- 
ing'car^umstances,  the  jury  may  give 
addtthmal  damages,  either  to  deter 
the  wrongdoer  from  repeating  the 
tiespasBp  or  as  cwapensation  for  the 
wouaded  feelings  of  the  plaintiff,  it  is 


erroneous,  in  an  action  for  asdatilt 
and  battery,  to  instruct  the  jury  that, 
if  they  believe  from  the  evidence  tiiat 
"justice  and  the  public  good  require 
it,"  they  are  not  confined  in'  their 
verdict  to  the  actual  damages  proved,' 
but  may  give  ttcemplary  damages,  not 
only  as  a  "compensation  for  th^ 
wounded  feelings  of  the  plaintiff,  but 
to  punish  the  defendant,  and  to  deter 
others  from  the  commission  of  like 
offenses."  Ratteree  v.  Chapman 
(1887)  .79  6a.  674,  4  S.  E.  684.  The 
court  said  -in  effect  that  the  legisla^ 
ture  had  settled  the  question,  and  that 
the  judge  in  his  charge,  by  not  con- 
fining the  jury  to  the  object  set  but 
in  the  statute,  placed  a  heavier  hur- 
den  on  the  defendant  thail  the^  law 
authorized.  -  :   ■     i  ' 

A  statute:  providing  that  in  civil 
actions  for  damages  for  an  assail 
the  defendant  ''ahall  have  the  right 
to  plead  as  a  defense  to  the  claim 
for  punitive  damages,  ,  and  to  intro- 
duce in<  evidence  in  mitigatidn'  of 
damagies,  any  matter  of  provocation 
which  preceded  the  assault,''  waa  con- 
strued in  Renfro  v.  Barlow  (1909)  131 
Ky.  312>  116  S.  W.  226,  as  intended 
to  rmder  competent  iii  mitigation  of 
punitive  damages,  matter^  of  provo- 
cation occurring  prior  to  the  assault 
and  battery  which  formerly  would 
have  been  inadmissible  because  of  an 
intervening  "cooliiig  time;"  but  the 
statute  was  held  not  to  admit  of  evi- 
dence of  such  provocation  for  the 
purpose  of  mitigating  compensatory 
damages.-  The  -court  said:-  "It  is 
manifest  from  the  langu^e  used' that 
the  legislature  intended  that,  before 
any  matter  of  provocation  could  be 
introduced  in  evidence  in  mitigation 
of  damages,  there  should  first  be  a 
plea  of  provocation.  In  other  words, 
the  right  to  introduce  in  evidmce 
any  matter  of  provocation  In  mitiga- 
tion of  damages  can  mean  nothing 
else  than  the  damages  in  mitigation 
of  which  the  plea  was  interposed. 
That  being  the  case,  it  necessarily  fol- 
lows that  the  matter  of  provocation 
can  be  introduced  in  evidence  in  miti- 
gation only  of  punitive  damages." 

The  scope  of  the  above  statute,  it 
was  said  in  Marshall  v.  Glover  (1921) 
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190  Ky.  lis,  226  S.  W.  898,  Bhonld  not 
be  limited  to  provocation  given  di- 
rectly to  the  defendant  preceding  the 
assault,  but  includes  provocation 
caused  the  defendant  by  abuse  or 
gross  behavior  towards  members  of 
his  fiunily.  And  it  was  held  that  evi- 
dence of  information  received  by  the 
defendant  from  his  son  as  to  the  man- 
ner In  which  the  plaintiff  treated  the 
son,  when  they  met  prior  to  the  as- 
sault, was  sufficient  to  authorize  an 
instruction  in  accordance  with  the 
terms  of  the  statute  as  to  tite  effect 
of  provocation  in  mitigation  of  puni- 
tive damages. 

An  assault,  as  well  as  the  conso* 
quent  battery,  was  held  in  Staik  v. 
Bpler  (1911)  69  Or.  262, 117  Fac.  276, 
to  be  an  unlawful  act,  within  the 
meaning  of  a  statute  conclusively  pre- 
suming '*a  malicious  and  guilty  intent 
from  the  deliberate  commission  of  an 
unlawful  act  for  the  purpose  of  In- 
juring anotiier." 

In  holding  that  eitemplary  damages 
might  be  allowed  in  actions  for  as- 
sault, the  court  in  McWilliams  v. 
Bragg  (1864)  3  Wis.  424.  called  atten- 
tion to  the  fact  that  a  statute  in  that 
state,  in  providing  that  actions  for 
assault  and  battery  should  survive, 
evidently  contemplated  the  allowance 
of  vindictive  or  exemplary  damages 
in  such  cases,  because  It  declared  that 
the  plaintiff  should  not  be  entitled  to 
such  damages  when  tbe  action  was 
prosecuted  to  judgment  against  the 
executor  or  administrator. 

In  Chiles  v.  Drake  (1859)  2  Met 
(Ky.)  146,  74  Am.  Dec.  406,  the  validi- 
ty of  the  Kentucky  statute  which  au- 
thorized the  recovery  of  punitive  dam- 
ages for  the  loss  or  destruction  of  the 
life  of  any  person  by  the  wilful  neg- 
lect of  another  person  was  sustained 
as  against  the  objection  that  uncon- 
stitutional double  jeopardy  would  re- 
sult. 

A  section  of  the  Texas  Penal  Code 
providing  that  no  v«rbal  provocation 
justifies  an  assault  and  battery,  but 
that  evidence  of  abusive  words  m^ 
be  admitted  In  mitigation  of  the  pun- 
ishment affixed  to  the  offense,  was 
held,  in  Parham  v.  Langford  (1906) 
43  Tex.  Civ.  App.  31,  98  S.  W.  626, 


while  relating  only  to  offenBes  for 
which  a  criminal  prosecution  might 
be  maintained,  to  be  but  declaratory 
of  the  general  principle  applicable  in 
mitigation  of  exemplary  damages.  In 
a  case  where  the  plaintiff  pnm^ed 
the  assault  upon  himself  by  uttering 
defamatory  statements  concemSng  a 
female  servant  in  the  d^endnnt^s 
household. 

A  section  of  the  Alabama  Oriminal 
Code  authorizing  one  on  trial  for  an 
assault  and  battery  to  show,  in  justi- 
fication of  the  offense,  that  the  person 
assaulted  used  opprobrious  language 
toward  him,  was  construed  in  Miteh^ 
V.  GamblU  (1904)  140  Ala.  316,  87  So. 
290,  as  inapplicable  to  dvil  actions 
for  assault;  but  the  court  said,  «■  the 
authority  of  Kelser  v.  Smith  (1882^ 
71  Ala.  481,  46  Am.  Rep.  342,  that 
such  proof  was  admissible  under  the 
general  issue,  in  mitigation  of  puni- 
tive damages. 

Without  setting  out  the  statute  Rev. 
Stat  1899,  §  695),  the  court  in  John- 
son V.  Bedford  (1901)  90  Mo.  App.  43» 
said  that  the  jury  was  required  there- 
under to  state  separately  in  the  ver- 
dict the  kind  and  amount  of  dami^res 
found,  and  that  a  verdict  that  as- 
sessed damages  merely  at  a  stated 
sum,  where  the  plaintiff  had  prayed 
for  punitive  damages  for  the  assault, 
was,  to  that  extent^  defectivcL  But, 
conceding  this,  the  court  held  that 
the  defect  was  such  as  could  be  taken 
advantage  of  after  judgment  only  by 
motion  in  arrest. 

As  to  the  effect  of  statutory  previ- 
sions allowing  recovery  of  double  or 
treble  damages  in  cases  of  trespass 
committed  wantonly  and  maliciously 
upon  the  proportion  which  punitive 
damages  should  bear  to  actual  dam- 
ages in  an  action  for  assault  see 
Pendleton  v.  Norfolk  &  W.  R.  Go. 
(reported  herewith)  ante,  761,  set 
out  under  U.  c,  supra. 

F//.  MaUera  of  praeUce  un4  prpoMhuw. 

It  has  been  said  that  the  question 
as  to  what  constitutes  a  sufficient 
cooling  time  is  always  a  question  of 
law,  and  not  of  fact    Carson  v. 
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Singleton  (1901)  28  Ky.  L.  Rep.  1626, 
66S.W.821. 

The  qaeetion  whether  particular 
words  are  opprobrious,  so  as  to  miti- 
arate  damafres*  is  enslusive^  one  for 
the  jury.  Beckwortti  t.  Phillips 
(1909)  6  6a.  App.  869,  65  S.  E.  1075. 
See  also  Cross  t.  Carter  (1897)  100 
Ga.  682,  28  S.  E.  890,  to  the  effect  that 
the  questioa  whether  the  acts  or  op- 
probrious or  abusive  language  used 
by  the  plaintiff  amount  to  a  justifica- 
tion, or  whether  they  should  be  con- 
sidered in  mitigation  of  damages,  is 
for  the  Jury. 

And  it  was  held  in  Baltimore  &  0. 
R.  Co.  T.  Barger  (1894)  80  Md.  23,  26 
L.R.A.  220,  45  Am.  St.  Rep.  319,  30 
Atl.  660,  8  Am.  Neg.  Cas.  360,  that 
provocation  did  not  necessarily  de- 
feat recovery  of  exemplary  damages 
for  assault,  but  that  the  conduct  of 
both  parties  should  be  submitted  to 
the  jury. 

^e  question  whether  exemplary  or 
punitive  damages  should  be  allowed 
is  particularly  one  for  the  jury,  which 
may,  under  some  circumstances, 
award  such  damages,  but  is  not  bound 
to  do  so,  it  seems,  even  under  the  most 
aggravating  circumstances. 

In  Penixubton  v.  Nobfolk  ft  W.  R. 
Go.  (reported  herewith)  ante,  761, 
it  was  said  that  punitive  damages  are 
not.  given  as  a  matter  of  right ;  that 
the  plaintiff  cannot  claim  them  for 
any  reason;  but  that  the  jury  is  at 
perfect  liberty,  no  matter  how  wan- 
ton  or  reckless  the  defendant  has 
been,  to  refuse  such  damages. 

The  granting  of  exemplary  dam- 
-  i^s  for  assault  is  not  a  matter  of  le- 
gal right,  but  is  for  the  jury's  discre- 
tion. Berg  v.  St.  Paul  City  R.  Co. 
(1906)  96  Minn.  613,  105  N.  W.  191. 

And  an  instruction  in  an  action  for 
assault  that  if  the  jury  found  the  as- 
sault was  malicious,  they  might 
award  exemplary  damages,  that  is,  a 
sum  -sufficient  to  show  disapproval  of 
the  ac^  or  as  an  example  to  deter 
others  from  doing  likewise,  and  that 
the  amount  thereof,  hi  case  they 
should  be  awarded,  "rested  solely  in 
the  discretion  of  the  jury,"  was  held 
not  erroneous  in  Reizenstein  v.  Clark 
(1897)  104  I«wa,  287,  78  N.  W.  688,  as 
against  the  objection  that  the  matter 


was  not  one  entirely  for  the  jury's 
discretion.  It  was  said:  "We  think 
that  there  was  sufficient  evidence  to 
justify  the  giving  of  the  instruction, 
and  tiiat  the  instruction,  as  given,  is 
correct  It  is  true  that  we  have  said, 
in  considering  allowances  made  by 
juries  in  some  cases,  that  this  discre- 
tion is  not  unlimited, — which  is,  no 
doubt,  true ;  but  these  statements 
were  made  when  considering  the 
question  as  to  excessiveness  of  ver- 
dict, and  had  no  reference  to  what 
should  be  embodied  in  an  instruction 
given  by  a  trial  judge.  The  para- 
graph of  the  charge  which  is  chal- 
lenged is  in  accord  with  instructions 
approved  by  the  almost  universid 
voice  of  authori^."  . 

The  contention  was  overruled  in 
Blow  V.  Joyner  (1911)  166  N.  C  140, 
72  S.  E.  819,  that  the  allowance  of 
punitive  damages  on  a  given  state  of 
facts  was  a  question  of  law  for  the 
court,  and  should  not  be  submitted  to 
the  discretion  of  the  jury. 

And  in  a  number  of  cases  instruc- 
tions have  been  held  erroneous  which 
infringed  on  the  jury's  discretion 
with  respect  to  the  allowance  of  ex- 
emplary damages. 

Thus,  in  Huber  v.  Teuber  (1879) 
8  MacArth.  (D.  C.)  484,  36  Am.  Rep. 
110,  it  was  held  erroneous  to  instruct 
the  jury  that  if  they  found  that  the 
assault  and  battery  was  without  im- 
mediate or  recent  provocation,  and 
was  malicious  or  wanton,  they  must, 
in  addition  to  compensatory  damages 
and  damages  for  wounded  feelings, 
give  punitive  damages. 

And  an  instmction  which  the  court 
regarded  as  virtually  telling  the  jury 
that  they  should  find  vindictive  dam- 
ages was  held  erroneous  in  Hawk  v. 
Ridgway  (1864)  33  HL  473. 

So,  an  instruction  in  an  action  for 
assault  which  directed  the  jury  to  al- 
low exemplary  damages  under  certain 
circumstances  was  held  erroneous  in 
Johnston  v.  Wells  (1905)  112  Mo. 
App.  557,  87  S.  W.  70.  The  court  said 
that  exemplary  damages  were  allowed 
as  a  punishment  to  the  defendant,  and 
whether  such  punishment  should  be 
inflicted  was  within  the  jury's  discre- 
tion; that  it  was  proper  to  inform  the 
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jury  of  their  province  to  allow  such 
damagres  if  they  saw  fit  to  do  so,  but 
there  should  not  be  a  direction  given 
them,  which,  fairly  interpreted,  with- 
drew such  discretion  and  made  the 
allowance  mandatory.  To  a  similar 
effect  is  Fink  v.  Thomas  (1909)  66 
W.  Va.  487,  66  S.  E.  650,  19  Ann.  Gas. 
571. 

Also  in  Carmody  v.  St.  Louia  Tran- 
sit Co.  (1907)  122  Ho.  App.  338,  99  N. 
W,  495,  It  was  held  error  to  instruct 
the  jury  that  they  "should"  assess 
punitive  damasres  for  the  assault  un- 
der certain  conditions,  since  such 
damasres  are  not  allowable  as  matter 
of  right,  but  ore  for  the  jury's  discre- 
tion. 

In  Wabash,  St  L.  &  P.  R.  Co.  v. 
Rector  (1882)  104  HI.  296,  2  Am.  Neg. 
Cas.  648,  the  court  in  an  action  for  as- 
sault by  a  railroad  conductor,  held  er- 
roneous an  instruction  to  the  effect 
that  if  the  plaintiff,  under  conditions 
named,  was  wantonly,  wilfully,  and 
maliciously  expelled  from  the  train,  he 
was  "entitled**  to  such  additional 
damages,  in  addition  to  compensatory 
damages,  as  the  jury  might,  in  their 
judgment,  assMs  by  way  of  punish- 
ment. It  was  said:  "The  vice  of 
this  instruction  consists  chiefly  in  the 
fact  it  states  the  rule  as  to  vindictive 
or  punitive  damages  broader  than  the 
iaw  will  warrant.  Where  an  injury 
is  wantonly  and  wilfully  inflicted,  the 
jury  may,  in  addition  to  the  actual 
damages  sustained,  visit  upon  the 
wrongdoer  vindictive  or  punitive 
damages  by  way  of  punishment  for 
such  wilful  injury,  but  it  is  not  un- 
derstood the  injured  party  is  'entitled' 
to  such  damages  as  a  matter  of  right, 
and  an  instruction  that  tells  the  jury, 
as  a  matter  of  law,  the  injured  party 
is  'entitled'  to  such  damages,  goes  too 
.far,  and  is  for  that  reason  vicious.  A 
party  may  recover  the  actual  dam- 
ages inflicted  by  the  wrongdoer,  but 
whether  he  may  have  damages  in  ad- 
dition thereto  rests  largely  in  the  dis- 
cretion of  the  jury,  under  the  cir- 
cumstances, and  they  should  be  left 
free  to  exercise  their  judgments  in 
that  respect.  It  was  prejudicial  er- 
ror to  tell  the  jury,  as  the  court  did 
in  this  charge,  that  plaintiff  was  'en- 


titled' to  such  damages  above  the 
actual  damages  sustained.  It  Aiay  be 
it  was  a  case  where  the  jury  might 
give  exemplary  damages,  but  that  was 
a  question  the  court  could  not  pass 
upon  without  invading  the  province 
of  the  jury." 

See  also,  as  illustrative  of  similar 
cases  not  on  facts  within  the  scope 
of  the  note,  Sneve  v.  Lunder  (1907) 
100  Minn.  5,  110  N.  W.  99,  holding 
that  the  court  should  not  instroct  the 
jury  in  effect  that  they  mast  allow 
punitive  damages,  since .  this  was  a 
matter  for  their  discretion.- 

But  the  use  of  the  eqnression  **win 
And"  in  an  instruction  that,  if  the 
jury  believed  from  the  evidence  that 
there  was  malice  on  the  part  of  the 
defendant  toward  the  plaintiff  which 
caused  him  to  commit  the  assault, 
they  "will  find"  for  the  plaintiff  ex- 
onplary  or  vindictive  damages,  was 
regarded  as  not  constituting  prejudi- 
cial error,  in  Barlow  v.  Lowder  (1880) 
36  Ark.  492,  although  the  court  stated 
that  it  would  have  been  better,  in 
view  of  the  province  of  the  jury,  to 
have  used  the  words  "may  find.** 

The  jury  was  instructed  in  Brann  v. 
Leavitt  (1918)  117  Me.  -144,  103  Atl. 
12,  in  action  for  assault  and  battery, 
that  whether  they  would  add  punitive 
damages  was  left  solely  to  their  dis- 
cretion; that  they  were  not  required, 
but  were  allowed,  to  assess  such  dam- 
ages, under  circumstances  named. 

It  was  said  in  Webb  v.  Gibnan 
(1888)  80  Me.  177,  13  Atl.  688.  an  ac- 
tion for  assault,  that  exemplary  or 
punitive  damages  could  not  be  de- 
manded as  a  matter  of  right,  the  court 
distinguishing  in  this  respect  between 
exemplary  and  actual  damages. 

And  it  was  said  in  Anderson  v. 
International  Harvester  Co.  (1908) 
104  Minn.  49,  16  L.RJl.(N.S.)  440,  116 
N.  W.  101.  that  recovery  Of  punitive 
damages  is  not  a  matter  of  legal  right, 
and  that  it  is  reversible  error  for  the 
court  to  direct  the  jury  to  award 
exemplary  damages.  The  latter  state- 
ment, however,  was  unnecessary  to 
the  decision,  as  in  this  case  the  quea- 
tion  of  exemplary  damages  was  held 
properly  1^  to  the  discretion  of  the 
jury. 
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In  Johnson  t.  Smith  (1875)  64  Me. 
55S,  instructions  were  approved  in  an 
action  for  assault  and  battery>  which 
included  the  proposition  that,  in  case 
of  gross  and  malicious  assault,  the 
jury  might,  in  their  discretion,  if  they 
deemed  proper,  award  exemplary  dam- 
ages, **but  there  is  no  rule  of  law  by 
which  the  plaintiff  can  claim  it  as  a 
legal  right."  It  was  unnecessary, 
however,  in  the  appellate  court,  the 
judgment  being  for  the  plalntiif,  to 
determine  the  correctness  of  that  part 
of  the  instruction  quoted.  To  a  simi- 
lar effect  is  Macintosh  v.  Bartlett 
(1877)  67  Me.  130. 

See  also,  among  other  cases  of  as- 
sault, to  the  effect  that  the  allowance 
of  punitive  damages  is  for  the  dis- 
cretion of  jury,  Barlow  v.  Hamilton 
(1907)  151  Ala.  634,  44  So.  667,  and 
Stowers  Furniture  Co.  v.  Blake  (1908) 
168  Ala.  639,  48  So.  89. 

The  question  has  arisen  as  to 
whether  the  jury's  discretion  is  too 
broadly  stated  by  an  instruction  au- 
thorizing them  to  award  such  punitive 
damages  as  they  "see  fit." 

Thus,  an  instruction  to  the  effect 
that,  if  the  jury  believed  from  the 
evidence  that  the  assault  was  mali- 
cious, wanton,  wilful,  or  capricious, 
they  might  assess  punitive  damages, 
and  that,  in  the  event  they  decided 
to  award  such  damages,  they  were 
empowered  to  allow  therefor  such 
sum  as  they  might  "see  fit,'*  not  to 
exceed  fhe  sum  demanded,  was  held 
not  erroneous,  in  Yazoo  &  M.  Valley 
R.  Co.  v.  Williams  (1905)  87  Miss. 
344,  39  So.  489,  because  of  the  use  of 
the  words  quoted,  as  giving  to  the 
jury  an  unrestrained  discretion.  The 
court  said:  "It  is  the  long-settled 
and  uniformly  adhered-to  rule  in  our 
jurisprudence  that  the  amount  of 
such  punitory  or  exemplary  damages 
is  solely  within  the  discretion  of  the 
jury;  and,  no  matter  what  the  sum 
of  their  finding  might  be,  interference 
therewith,  unless  for  exceptional 
causes,  is  discouraged  .  .  .  ;  the 
reason  being  that,  as  the  jury  are  the 
sole  judges  of  the  amount  which 
ought  properly  to  be  assessed  in  order 
to  inflict  adequate  punishment,  the 
courts  should  scrupulously  avoid  any 


undue  interference  with  their  pre- 
rogative. .  .  .  It  is  plain  to  our 
minds  that  the  instruction,  while  in- 
aptly phrased,  does  still,  in  the  main, 
announce  the  true  rule  defining  the 
duty  and  power  of  the  jury  with  refer- 
ence to  punitory  damages.  It  charges 
them,  in  effect,  that  if  they  decided 
that  the  plaintiff  was  entitled  to  actu- 
al damages  under  the  conditions  de- 
tailed in  a  previous  instruction,  and 
if  they  further  believed  'from  the  evi- 
dence' that  the  conduct  of  the  con- 
ductor was  malicious,  wanton,  wilful, 
or  capricious,  then  they  might,  in  addi- 
tion, find  punitive  damages  in  such 
sum  as  they  should  'see  fit,'  not  to 
exceed  the  amount  sued  for.  The  in- 
struction  also  advises  the  jury  that 
the  punitive  damages  were  'damages 
by  the  way  of  punishment  to  the  de- 
fendant, so  as  to  compel  it  to  have  a 
due  and  proper  regard  for  the  rights 
of  the  public'  It  Is  the  exclusive 
province  of  the  jury  in  proper  cases 
to  award  such  punitory  damages  as 
they  "see  fit"  subject  to  the  power  of 
the  court  to  set  aside  or  reduce  where 
it  is  manifest  it  was  rendered  through 
improper  motives  or  is  greatly  exces- 
sive. The  words  'see  fit,'  'deem  prop- 
er,' 'in  their  discretion,'  and  phrases 
of  like  import,  have  been  repeatedly 
approved  in  similar  cases." 

See  also,  in  this  connection,  Cooper 
T.  Johnson  (1884)  81  Mo.  483,  where 
the  court,  in  an  action  for  assault, 
instructed  the  jury  that  if  the  act  was 
done  wilfully  and  maliciously,  they 
might  also  allow  such  damages  as 
they  "see  fit"  as  smart  moijey  or  in 
exemplary  damages,  not  exceeding  the 
3imount  claimed.  The  judgment  for  the 
plaintiff  was  affirmed,  but  the  correct- 
ness of  this  part  of  the  instruction  is 
not  discussed.  And  in  Hall  v.  Hayter 
(1919)  —  Tex.  Civ.  App.  — ,  209  S. 
W.  436,  the  court  said,  in  reversing 
the  judgment  and  remanding  the  case 
for  a  new  trial,  that  if  the  evidence 
should  be  such  as  to  show  that  the 
assault  on  the  plaintiff  was  wilful  and 
unprovoked,  then  the  jury  should  he 
instructed  that  they  may,  in  the  ex- 
ercise of  their  discretion,  allow  such 
a  sum  by  way  of  punitory  or  exem- 
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plary  damaffes  as  they  might  think 
proper  under  the  circumstances. 

An  instruction  which  the  court  re- 
garded as  assuming  that  the  case  in 
question  was  one  in  which  exemplary 
damages  might  be  given,  in  other 
words,  that  a  wanton  and  wilful 
assault  had  been  committed,  was 
held  erroneous  in  Collins  v.  Waters 
(1870)  64  IlL  486.  The  instruction  in 
this  case  was :  "The  rule  of  damages 
for  unlawful  and  wilful  injuries  to 
the  person  is:  (1)  Compensation  for 
the  actual  damage  sustained ;  and 
(2)  the  jury  may  give  smart  money  to 
the  plaintiff,  not  only  to  compensate 
him  for  the  pain  of  mind,  th«  grief,  the 
humiliation  to  which  he  has  been  sub- 
jected, but  also  to  punish  tiie  per- 
petrators of  such  injuries;"  the  jury 
being  also  instructed  that,  for  the 
purpose  of  determining  how  much 
damages  they  should  give  as  smart 
money,  they  had  a  right,  and  it  was 
their  duty,  to  take  into  account  the 
pecuniary  ability  of  both  the  plaintiff 
and  the  defendant. 

And  an  instruction  that,  if  the  jury 
awarded  exemplary  damages  for  the 
assault,  they  "should"  consider  the 
defendant's  wealth,  as  such  damages 
"should"  be  proportionate  in  some 
general  way  to  the  defendant's  ability 
to  respond,  was  regarded  in  Thomas 
V.  Williams  (1909)  139  Wis.  467,  121 
N.  W.  148,  as  objectionable,  in  that 
the  language  was  mandatory  when  it 
should  have  been  permissive;  but  in 
this  case  it  was  held  that  the  instruc- 
tion did  not  constitute  prejudicial  er- 
ror, in  view  of  the  entire  charge  by 
which  the  jury  were  instructed  that 
exemplary  damagM  could  not  be 
awarded  unless  the  acts  of  the  defend- 
ant were  done  maliciously,  and  that 
such  damages,  when  allowable,  might 
always  be  awarded  or  withheld,  in  the 
jury's  discretion. 

So  an  instruction  in  an  action  for 
assault  and  false  imprisonment  which 
charged  the  jury  that,  in  making  up 
their  verdict,  they  were  authorized  to 
take  into  consideration  the  pecuniary 
circumstances  of  the  defendant,  was 
held  erroneous  in  Hawk  v.  Ridgway 
(1864)  33  IlL  473,  as  likely  to  mislead 
them  to  understand  that  they  were  re- 
quired to  assess  vindictive  damages. 


It  is  not  necessary  that  the  petition 
in  an  action  for  assault  use  the  term 
"malice"  in  describing  the  defend- 
ant's act,  in  order  to  sustain  an  award 
of  punitive  damages.  I^don  Doae 
(1899)  81  Ho.  App.  64. 

And  it  was  held  in  Klein  v.  Thomp- 
son (1869)  19  Ohio  St  669,  that  a 
petition  in  an  action  for  assault  and 
battery  need  not  contain  an  express 
averment  of  malice  in  order  to  permit 
the  introduction  of  evidence  of  malice 
on  the  part  of  the  defendant 

Malice  need  not  be  expressly  al- 
leged in  order  to  admit  evidence  to 
prove  i^  where  the  complaint  alleges 
facts  from  which  malice  may  be  in- 
ferred, as  that  the  assault  was  made 
vrithout  any  cause  or  provocation, 
with  great  force  and  violence.  Elfers 
V.  Wooley  (1889)  116  N.  Y.  204,  22  N. 
E.  648. 

So,  in  Sloan  v.  Speaker  (1896)  68 
Mo.  App.  821,  it  was  held  that,  in  an 
action  for  assault  and  battery,  it  is 
not  necessary  that  the  petition  should 
charge  malice  in  express  words;  but 
that  it  is  sufficient  If  it  charges  that 
the  assault  and  battery  was  unlawful- 
ly committed,  in  a  rud^  angry,  and 
insolent  manner. 

To  recover  exemplary  damage  for 
an  assault,  it  was  held  that  it  was 
unnecessary  that  the  petition  express- 
ly allege  that  the  act  was  done  mali- 
ciously, where  the  charge  was  that 
the  defendant  criminally  and  unlaw- 
fully assaulted  the  plaintiff  with  a 
club,  and  broke  his  arm.  Hilbert  v. 
Doebricke  (1882)  8  Ohio  Dec.  Reprint, 
518,  8  Ohio  L.  J.  268. 

So,  failure  of  a  petition  to  all^e 
that  the  assault  was  maliciously  com- 
mitted was  held,  in  Howard  v.  Ullard 
(1886)  17  Mo.  App.  228,  not  to  pre- 
clude recovery  of  exemplary  damages, 
where  the  petition  alleged  that  the 
defendant  unlawfully  assaulted  the 
plaintiff  with  a  neck  yoke,  inflietinff 
serious  injuries. 

Also,  in  laeger  v.  Metealf  (1908) 
11  Ariz.  283,  94  Pac.  1094,  it  was  held 
that  a  charge  of  wanton  and  malicioua 
assault,  so  as  to  justify  a  recovery 
of  exemplary  damages  under  the  rule 
that   such   damages   will   not  be 
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awarded  unless  sustained  by  proper 
averments  in  the  complaint,  was  al- 
leged by  a  complaint  which  charged 
the  defendant  with  having  made  an 
attack  on  the  plaintiff  without  cause 
or  provocation,  while  the  latter  was 
occupied  with  his  ordinary  duties,  and 
with  having  struck  the  plaintiff  in  the 
eye  with  false  knuckles,  knocking  him 
down,  and  inflicting  serious  injuries 
upon  him. 

And  the  fact  that  the  petition  did 
not  use  the  word  "malice"  was  held, 
in  Mallett  v.  Beale  (1886)  66  Iowa,  70, 
23  N.  W.  269,  not  to  preclude  recov- 
ery of  exemplary  damages  as  for  a 
malicious  assault  where  the  petition 
unmistakably  charged  the  defendant 
with  such  an  assault,  in  wilfully, 
wickedly,  and  violently  assaulting  the 
plaintiff  in  her  home  during  her  hus- 
band's absence,  for  the  purpose  of 
committing  adultery  with  her. 

It  was  held  that  malice  was  suffi- 
ciently alleged  in  the  petition  to  au- 
thorize a  recovery  of  exemplary  dam- 
ages by  averments  that  the  defendant 
"wilfully  and  wantonly  made  a  vi- 
cious and  brutal  assault  upon  the 
plaintiff,"  inflicting  serious  physical 
injuries.  Fleming  v.  Loughren  (1908) 
139  Iowa,  517,  115  N.  W.  506. 

And  where  the  plaintiff  alleged  that 
the  defendant,  without  just  cause  or 
provocation,  wilfully,  unlawfully,  and 
violently  beat  the  plaintiff,  the  courts 
in  Johnson  v.  Bedford  (1901)  90  Ho. 
App.  43,  held  that  the  allegation  that 
the  assault  was  wilful  in  legal  effect 
was  the  equivalent  of  an  allegation 
that  it  was  malicious,  and  that  there 
was  merely  a  redundancy,  and  not  the 
statement  of  another  cause  of  action, 
by  a  further  allegation  that  the  acts 
complained  of  were  committed  "wil- 
fully, unlawfully,  violently,  and  mali- 
ciously." The  court  said  that  the  al- 
legation that  the  assault  was  wilfully 
and  violently  made  would  have  been 
sufficient  to  authorize  a  recovery  of 
both  compensatory  and  punitory  dam- 
ages before  the  enactment  of  the  stat- 
ute, citing,  but  not  setting  out,  §  594, 
Revised  Statutes  1899;  and  was  still 
snfflcient  if  it  stated,  as  t^e  court  was 
of  the  opinion  it  did,  separately  the 
16  A.L.R.— 63. 


amount  of  punitory  damages  which 
the  plaintiff  sought  to  recover. 

And  allegations  in  a  petition  that 
the  defendant,  "without  just  cause  or 
provocation,  wilfully,  wrongfully,  and 
unlawfully,  assaulted,  beat,  and 
wounded  the  plaintiff,"  causing  great 
pain  and  suffering,  were  held,  in 
Fierce  v.  Carpenter  (1896)  65  Mo. 
App.  191,  2  S.  W.  1182,  sufficient  to 
authorise  the  admission  of  evidence 
of  aggravating  circumstances  of  an 
indecent  assault,  so  as  to  justify  an 
award  of  exemplary  damages.  The 
court  said :  "It  is  an  established  rule 
of  pleading  at  common  law,  and  one 
which  has  received  the  sanction  of 
courts  of  this  state,  that  matters  of 
aggravation  do  not  constitute  a  part 
of  the  cause  of  action.  .  .  .  Under 
this  rule  it  has  been  held,  in  actions 
like  we  have  here,  that  such  matter 
need  not  be  pleaded,  but  may  be  given 
in  evidence  where  it  is  averred  that 
the  assault  was  unlawfully  made." 

Under  a  statute  providing  that  in 
actions  where  exemplary  damages  are 
recoverable  "the  petition  shall  state 
separately  the  amount  of  such  dam- 
ages sought  to  be  recovered,"'  it  was 
held  that  a  petition  was  sufficient  to 
authorize  exemplary  damages  which 
charged  that  the  defendant  "wilfully, 
maliciously,  wrongfully,  and  unlaw- 
fully assaulted  and  beat  the  plaintiff," 
and  that  the  plaintiff  was  damaged 
by  such  wrongful  acts  in  the  sum  of 
$2,000,  and  prayed  judgment .  for 
$2,000  actual  damages  and  $1,000  ex- 
emplary damages.  It  was  unsuccess- 
fully contended  that,  "in  view  of  the 
statute,  "the  petition  is  insufficient 
to  support  the  recovery  of  punitive 
damages,  as  it  does  not  proceed  by 
separate  specification,  after  the  case 
of  actual  damages  is  stated  and  recov- 
ery prayed  therefor,  to  restate  such 
facts  of  aggravation  as  will  authorize 
a  recovery  for  exemplary  damages, 
and  conclude  by  asking  $1,000  exem- 
plary damages  because  of  the  facts 
last  stated.  The  point  is  not  well 
taken."  Baxter  v.  Magill  (1907)  127 
Mo.  App.  392,  105  S.  W.  679. 

It  was  said  in  Louisville  &  N.  R.  Go. 
V.  Ray  (1898)  101  Tenn.  1,  46  S.  W. 
664,  that  while  it  is  necessary  to  set 
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out  In  a  declaration  the  facta  consti- 
tuting  fraud,  malice,  oppression,  etc., 
upon  which  the  claim  for  exemplary 
damages  is  predicated,  it  is  not  neces- 
sary that  it  be  claimed,  in  so  many 
words,  that  some  or  all  of  the  dam- 
ages are  exemplary  or  punitive. 

In  Stark  v.  Epler  (1911)  59  Or.  262, 
117  Pac.  276,  the  court,  in  considering: 
the  sufficiency  of  the  complaint  in  an 
action  for  assault  to  justify  exem- 
plary damages,  said  that  the  rules  of 
pleading  do  not  require  that  the  alle- 
gations relating  to  exemplary  dam- 
ages should  be  set  out  separately;  but 
that  such  damages  are  so  intimately 
connected  with  general  damages  that, 
if  the  general  allegations  are  suf- 
ficient to  show  that  the  wrong  com- 
plained of  was  inflicted  with  malice  or 
oppression,  or  other  like  circum- 
stances, the  complaint  would  be  suf- 
ficient to  authorize  the  infliction  of 
punitive  or  exemplary  damages. 

So,  a  general  allegation  in  an  ac- 
tion for  assault,  that  the  plaintiff  had 
been  damaged  in  the  sum  of  $2,000, 
was  held  sufficient  in  Shoemaker  v. 
Sonju  (1906)  15  N.  D.  518,  108  N.  W. 
42,  11  Ann.  Cas.  1173,  to  sustain  re- 
covery of  exemplary  damages,  it  being 
alleged  that  the  injury  was  inflicted 
wilfully  and  maliciously.  The  court 
said  that  it  was  unnecessary  to  item- 
ize the  elements  of  such  damages,  and 
that  where  the  complaint  alleges  and 
the  proof  shows  facts  such  as  will 
warrant  a  recovery  of  exemplary  dam- 
ages, they  need  not  be  claimed  by 
name  in  the  complaint,  but  may  be  re- 
covered under  the  claim  for  damages 
generally. 

While  of  the  opinion  that  punitive 
damages  for  an  assault  might  be  re- 
covered under  a  claim  for  damages 
generally,  the  court,  in  Hirabelli  v. 
Daniels  (1912)  40  Utah,  613,  121  Pac. 
966,  without  deciding  the  point,  inti- 
mated that  punitive  damages  were  not 
recoverable  on  a  complaint  alleging 
merely  special  damages,  as  for  loss  of 
services  and  expense  for  medical  at- 
tention. 

In  Selland  v.  Nelson  (1911)  22  N.  D. 
14,  132  N.  W.  220,  in  holding  that  a 
complaint  alleging  merely  that  the  de- 
fendant "violently  assaulted"  the 
plaintiff,  twisted  and  bruised  her 


arm,  and  otherwise  injured  her,  and 
thai^  owing  to  the  "wrongful  act"  of 
the  defendant,  she  had  sustained  cer- 
tain damages,  was  insufficient  to  au- 
thorize punitive  damages  for  the  as- 
sault, the  court  said:  "From  a  care- 
ful consideration  of  the  complaint,  it 
is  evident  that  it  was  drawn  on  the 
theory  of  compensatory  damages  only. 
The  only  words  used  in  charging  the 
assault  are  that  it  was  a  Violent  as- 
sault.' While  it  is  true  that  in  the 
fourth  and  fifth  paragraphs  of  the 
complaint  the  words  'wrongful  acts' 
and  'unlawful  assault  and  battery'  are 
used,  yet  it  is  nowhere  directly  al- 
leged in  the  complaint  that  the  as- 
sault and  battery  was  wrongful  and 
unlawful.  But,  conceding  that  such 
allegations  had  been  directly  made  or 
charged,  it  would  not  authorize  a  re- 
covery for  punitive  damages.  It  no- 
where appears  in  the  complaint  that 
the  alleged  assault  and  battery  was 
wilfully,  wantonly,  or  maliciously 
done,  and  there  is  nothing  in  the  alle- 
gations of  the  complaint  from  which 
malice  could  necessarily  be  inferred 
or  presumed ;  and  from  a  careful  con* 
sideration  of  the  evidence  in  the  case 
there  is  no  evidence  in  the  record  of 
actual  malice  or  oppression..  The 
mere  doing  of  a  wrongful  or  unlawful 
act  will  not,  of  itself,  warrant  or  au- 
thorize the  inference  of  malice  there- 
from. Of  course,  malice  may  be 
inferred  or  presumed  from  the  act  it- 
self, if  the  act  warrants  such  infer- 
ence or  presumption.  Before  punitive 
damages  can  be  recovered,  or  before 
that  question  can  rightfully  be  sub- 
mitted to  the  jury,  the  complaint  must 
be  drawn  on  a  theory  that  will  neces- 
sarily include  such  damages  by  in- 
ference or  presumption  of  law,  unleas 
malice  is  shown  on  the  trial  without 
objection.  And  while  it  may  not  be 
necessary  to  use  the  word  'malice'  in 
the  complaint  before  «i  recovery  for 
punitive  damages  may  be  had,  yet 
words  of  equal  import  must  be  used, 
and  it  must  at  least  appear  from  the 
allegations  of  the  complaint  that  the 
assault  was  a  malicious  one,  and  that, 
from  the  acts  charged,  it  would  necea- 
sarily  follow  that  malice  would  be 
presumed  or  inferred." 
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Where  the  petition  alleged  that  the 
assault  and  battery  was  committed 
maliciooBly,  it  was  held  in  White  v. 
Spangler  (1885)  88  Iowa,  222,  26  N. 
W.  86,  that  an  instruction  was  not 
erroneoQS,  as  inapplicable  to  the 
pleadings,  which  authorized  the  jury 
to  assess  exemplary  damages  for  a 
wrongful  act  "wilfully"  or  "wantonly" 
or  "maliciously"  committed,  since  the 
allegations  that  the  assault  was  com- 
mitted maliciously  necessarily  im-< 
plied  that  it  was  wilfully  and  wanton- 
ly committed. 

The  note  does  not  cover  in  general 
the  question  whether  the  facts  which 
will  justify  an  award  of  exemplary 
damages  must  be. pleaded,  since  this 
question  is  not  peculiar  to  actions  for 
assault. 

c.  Evidence* 
1,  In  generaU 

The  present  note  does  not,  of 
course,  purport  to  cover  questions  of 
evidence  generally,  but  only  to  con- 
sider certain  questions  which  are 
more  or  less  distinctive  to  exemplary 
damages. 

Evidence  tiiat  the  assault  was  made 
in  self-defense  would,  of  course,  tend 
to  negative  the  existence  of  malice, 
and  therefore  to  preclude  exemplary 
damages.  See,  for  example,  Hogan  v. 
Byan  (1886)  25  N.  Y.  Week.  Dig.  349. 
But  such  questions  cannot  be  covered 
in  the  present  note,  because  they  are 
not  distinctive  to  exemplary,  as  dis- 
tinguished from  compensatory,  dam- 
ages. Of  this  class  of  questions  ap- 
pears to  be  that  presented  in  Fair- 
banks V.  Witter  (1864)  18  WU.  288, 
86  Am.  Dec.  765,  where,  in  an  action 
for  assault  and  battery  occurring  in 
and  near  a  highway  which  crossed  the 
land  of  the  defendant,  it  appeared 
that,  in  passing  the  defendant's  prem- 
ises, the  plaintiff  had  alighted  from 
his  wagon  and  advanced  toward  the 
defendant,  evidently  for  the  purpose 
of  engaging  in  a  fight;  and  it  was 
held  that  evidence  was  admissible 
that,  at  different  times  and  frequent- 
ly for  several  years  previous  to  the 


assault,  the  plaintiff  had  tried  to  pro- 
voke quarrels  with  the  defendant,  and 
had  threatened  on  various  occasions 
to  take  his  life,  some  of  which  threats 
had  been  made  to  the  defendant,  and 
all  of  which  were  brought  to  his 
knowledge  prior  to  the  assault. 

Evidence  as  to  threats  made  by  the 
plaintiff  against  the  life  of  the  de- 
fendant' some  twenty  days  before  the 
assault,  for  which  the  action  was 
brought,  was  held,  in  Cummins  v. 
Crawford  (1878)  88  IlL  312,  30  Anu 
Rep.  658,  not  admissible  in  mitigation 
of  punitive  or  exemplary  damages, 
where  the  assault  consisted  in  the  de- 
fendant's deliberately  lying  in  wait 
and  shooting  the  plaintiff,  with  intent 
to  take  his  life,  when  the  latter  was 
not  even  aware  of  the  defendant's 
presence. 

And  to  prove  malice  in  making  an 
assault,  so  as  to  justify  .recovery  of 
exemplary  damages,  it  was  Ijeld  in 
Irwin  V.  Yeager  (1888)  74  Iowa,  174, 
87  N.  W.  186,  that  evidence  of  a 
threat  made  two  years  before  the  as- 
sault, by  the  defendant  against  the 
plaintiff,  when  the  parties  were  en- 
gaged in  a  lawsuit  which  did  not  ap- 
pear to  have  any  connection  with  the 
assault,  was  improperly  admitted. 

Of  course,  evidence  of  circum- 
stances tending  to  show  provocation, 
or  an  honest  belief  that  he  was,  justi- 
fied in  doing  the  act  complained  of,  is 
admissible  on  behalf  of  the  defendant. 
Voltz  V.  Blackmar  (1876)  64  N.  Y. 
440,  and  see  cases  cited  under  V., 
supra. 

To  rebut  the  charge  of  malice  in 
an  action  for  assault  by  a  teacher  on 
a  pupil,  on  the  ground  of  excessive 
punishment,  inflicted  by  whipping 
with  a  small  rawhide,  it  was  held,  in 
Lander  v.  Seaver  (1859)  32  Vt.  114,  76 
Am.  Dec.  156,  that  evidence  was  ad- 
missible that  the  rawhide  was  used, 
in  other  schools  in  the  vicinity  to 
punish  pupils.  And  the  court  was  of 
the  opinion  that  evidence  that  the 
general  character  of  the  defendant,  as 
a  master  in  governing  the  school,  was 
mild  and  moderate,  was  admissibly 
where  there  was  evidence  tending  to 
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show  that  h6  had  adted  in  this  in- 
stance maliciously  and  wantonly. 

It  was  held  in  Hess  t.  Marinari 
(1918)  81  W.  Va.  600,  94  S.  E.  968, 
that  where,  in  an  action  for  assault,  a 
recovery  of  punitive  or  exemplary 
damages  is  sought,  it  is  proper  for 
the  defendant  to  prove  his  good  char- 
acter for  peace  and  quietude,  as  a 
guide  to  the  jury  in  determininir 
what  amount  would  be  adequate  to 
punish  him  for  the  offense  charged. 
It  was  said:  "How  may  the  jury  ar- 
rive at  these  punitive  damages?  What 
would  be  punishment  for  one  man 
might  be  inadequate  punishment  for 
another.  Surely  the  jury  would  not 
conclude  that  a  man  of  good  charac- 
ter for  peace  and  quietude  in  the 
community  should  be  punished  by  a 
fine  as  large  as  one  who  is  a  notorious 
bully.  In  fixing  the  punishment  for 
crime,  one  of  the  very  important  ele- 
ments to  be  considered  is  the  subject 
of  the 'punishment;  and  no  reason  is 
perceived  why  the  jury  should  not  be 
advised  as  to  the  character  of  a  man 
who  committed  the  acts  complained 
of,  not  only  for  the  purpose  of  weigh- 
iilg  this  evidence  upon  the  question 
of  criminal  intent,  or  the  malice 
charged  against  him,  but  upon  the 
question  of  ascertaining  the  amount 
they  think  necessary  to  fine  him  in 
order  to  inflict  adequate  punish- 
ment." 

The  above  conclusion  seems  also  to 
find  support  in  such  rulings  as  that 
in  Goldsmith  v.  Joy  (1889)  61  Vt.  488, 
4  L.R.A.  600,  16  Am.  St.  Rep.  923,  17 
Atl.  1010,  that,  in  an  action  for  as- 
sault, where  exemplary  damages  may 
be  awarded,  an  instruction  is  proper 
that  the  influence  of  an  example  de- 
pends on  the  character  and  standing 
of  the  parties  involved;  in  other 
wonls,  that  the  jury  may  consider  the 
^character  and  standing  of  the  parties 
'in  determining  liability  for  exemplary 
damages. 

To  show  malice  in  an  action  for  as- 
sault and  battery,  all  the  circum- 
stances immediately  connected  with 
the  transaction,  tending  to  exhibit 
and  explain  the  motive  of  the  defend- 


ant, are  competent  Elfers  v.  Woolly 
(1889)  116  N.  Y.  294,  22  N.  E.  548. 

So,  it  was  held  in  Walker  v.  Chans- 
lor  (1908)  153  Cal,  118,  17  LRJL 
(N.S.)  456,  126  Am.  St  Rep.  61,  94 
Pac.  606,  that  on  the  question  of  ex- 
emplary damages  for  assault  in  at- 
tempting to  force  an  occupant  fron 
land,  evidence  was  admissible  that  de* 
fendant  had  title  to  the  proper^,  took 
advice  of  counsel,  and  that  he  entered 
the  land  in  good  faith. 

And  where  the  alleged  assault  arose 
over  the  right  of  the  defendant  fw 
hia  convenience  in  the  woric  of  con- 
structing a  highway,  to  cross  a  atrip 
of  land  owned  by  the  plaintiff,  adjoin- 
ing the  highway,  it  was  held  in  Rogras 
V.  Bigelow  (1916)  90  Vt  41,  96  AtL 
417,  that,  while  the  defendant  could 
not  show,  in  mitigation  of  actual  dam- 
ages, that  he  was  acting  under  an 
honest  though  mistaken,  belief  that 
he  had  a  right  to  cross  the  plaintiff's 
land,  such  evidence  was  admissible 
On  the  question  of  exemplary  dam- 
ages, and  any  circumstance  tending 
to  confirm  his  claim  in  this  regard 
was  competent.  As  to  removal  of 
trespassers,  see  VIII.  g,  infra. 

It  was  held  also  in  Ellis  v.  WaU 
(1914)  180  Ho.  App.  607,  167  S.  W. 
682,  that  where  exemplary  damages 
are  claimed  in  an  action  for  assault 
and  battery,  evidence  is  admissible  od 
the  part  of  the  defendant  to  show  the 
motive  which  prompted  him  to  visit 
the  plaintiff's  place  of  business, 
where  the  assault  occurred*  and  that 
he  may  show  that  on  that  occasion, 
he  went  at  the  solicitation  of  the 
plaintiff. 

It  was  held  in  Jeasee  v.  Eenne; 
(1921)  —  Mo.  App.  — ,  229  S.  W.  219, 
that  evidence  was  properly  admitted,  \ 
in  an  action  for  assault  and  battery.  { 
as  to  the  defendant's  conduct  several 
hours  before  the  encounter,  in  tearing 
down  a  certain  fence  which  was  one 
of  the  matters  of  dispute  between  the 
parties,  since,  although  this  was  a 
separate  transaction  yet  it  was  in  th« 
chain  of  causes  that  led  to  the  diffi- 
culty, and  was  admissible  on  the  issiu 
of  punitive  damages. 
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Evidence  that  the  defendant  inter- 
rened  in  an  altercation  between  the 
plaintiff  and  a  third  person,  in  order 
to  preserve  the  peace,  and  that  this 
I'uten'ention  conatituted  the  alleged 
usault,  was  held  admissible  in  Merrl- 
field  V.  Davis  (1906)  130  UL  App. 
162,  in  mitigation  of  exemplary  dam- 
Mgw,  although,  under  the  pfeadingrs,  it 
was  not  competent  for  the  purpose  of 
establishing  a  substantive  ground'  of 
defense  in  bar  of  the  action. 

And  in  Boyle  v.  Case  (1883)  9  Sawy. 
386,  18  Fed.  880,  it  was  held  that 
vhile  the  action  of  a  vigilance  com- 
mittee which  has  been  formed  during 
an  emergency  due  to  a  fire,  in  taking 
in  the  nighttime,  one  who  has  refused 
to  obey  their  order  to  leave  town,  and 
punishing  him  by  whipping,  was  un- 
joatifiable,  the  motives  and  causes 
actuating  the  committee  might  be 
taken  into  consideration  by  the  Jury 
OD  the  question  of  punitive  damages 
for  such  action. 

In  awarding  punitive  damages  for 
an  assault,  the  jury  may  take  into 
bonsideration  the  pecuniary  circum- 
stances of  the  defendant  (see  VIL  c, 
2,  infra),  as  well  as  the  age,  sex,  and 
position  in  society  of  the  plaintiff, 
and  the  injuries  received,  with  all  the 
other  circumstances  in  evidence. 
Jones  V.  Jones  (1874)  71  III.  562. 

And,  as  supporting  the  rule  that  all 
the  circumstances  surrounding  the 
assault  are  proper  for  the  considera- 
tion of  the  jury  on  the  question  of  ex- 
emplary damages,  attention  is  called 
also  to  Dubois  v.  Roby  (1911)  84  Vt. 
466,  80  Atl.  150,  among  other  cages 
to  ttiis  effect,  where  evidence  that  the 
defendant  had  chased  boys  who  had 
come  to  the  plaintiff's  assistance  in 
response  to  her  call,  and  had  thrown 
missiles  at  them,  together  with  other 
circumstances,  was  admitted  on  the 
question  whether  he  acted  from  a 
wanton,  evil,  and  wicked  motive,  so  as 
to  be  liable  for  exemplary  damages. 

In  determining  whether  an  assault 
is  malicious,  the  jury  may  consider, 
among  other  circumstances,  the  in- 
strument with  which  it  was  com- 
mitted. White  T.  Spangler  (1885)  €8 


Iowa,  222,  26  N.  W.  86,  where  tho 

defendant  used  a  heavy  whip.  See 
cases  under  VIII.  b,  infra. 

The  sick  or  feeble  condition  of  the 
plaintiff,  known  to  the  defendant,  may 
be  shown  on  the  question  of  punitive 
damages.  Jackson  v.  Wells  (1896)  13 
Tex.  Civ.  App.  276,  86  S.  W.  628, 
where  the  plaintiff  had  had  hemor* 
rhages  from  the  lungs,  and  there  was 
evidence  from  which  the  jury  might 
infer  that  the  defendant  knew,  at  the 
time  of  the  assault,  of  the  plaintiff's 
weak  condition. 

In  many  of  the  cases  the  courts 
have  referred,  in  connection  with  the 
qnesUoa  of  exemplary  damages,  to 
the  relative  age,  size,  and  strength  of 
the  defendant  and  of  the  plaintiff,  it 
being  apparently  assumed  or  con- 
ceded that  if  the  defendant  is,  for  in- 
stance, a  much  stronger  and  more 
vigorous  person  than  the  one  whom 
he  assaulted,  this  fact  may  be  shown 
as  bearing  on  the  question  of  exem- 
plary damages.  See,  for  example, 
Crosby  v.  Humphreys  (1894)  69  Minn. 
92,  60  N.  W.  843,  and  Ellis  v.  Wahl 
(1914)  180  Mo.  App.  607,  167  S.  W. 
682.  And  it  is  said  in  the  syllabus  by 
the  court  in  Trahan  v.  Benoit  (1916) 
139  La.  626,  71  So.  898,  that  "where  a 
stronger  man,  without  sufficient  prov- 
ocation, assaults  a  weaker  one, 
though  the  latter  may  sustain  no  seri- 
ous physical  injury,  damages  will  be 
awarded  for  the  injury  to  his  feelings, 
and  by  way  of  discouraging  his  assail- 
ant and  others  from  so  readily  and 
unlawfully  availing  themselves  of 
the  accident  of  superior  strength." 
See  other  cases  under  VIU.  c,  infra. 

Although  there  was  no  evidence  as 
to  the  circumstances  of  the  assault 
and  battery,  and  it  appeared  only 
that  after  the  assault  was  committed, 
the  assailant  appeared  before  a  magis- 
trate and  pleaded  guilty  on  a  charge 
that  the  assault  was  committed  "wil- 
fully, maliciously,  and  unlawful- 
ly," it  was  held,  in  Wagner  v.  Gibbs 
(1902)  80  Miss.  53,  92  Am.  St.  Rep. 
598,  31  So.  434,  that  the  record  in  the 
criminal  proceeding  was  sufficient  to 
authorize  an  award  of  punitory  dam- 
ages. 
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8.  Of     peeuntarj/     otrotimstaneea  of 
partlea. 

As  to  instructions  infringing  on  the 
jury's  discretion  by,  in  effect,  requir- 
ing them  to  consider  the  defendant's 
pecuniary  circumstances,  see  Thomas 
V.  Williams  (Wis.)  and  Hawk  v.  Ridg- 
way  (lU.)  under  VII.  a,  supra. 

The  rule  that,  in  determining  the 
amount  of  exemplary  or  punltiTe  dam- 
ages for  a  tort,  the  jury  may  properly 
consider  the  pecuniary  circumstances 
of  the  defendant,  has  been  applied,  or 
at  least  approved,  in  many  actions 
brought  for  assault  and  battery. 

Arkansas. — Davis  v.  Richardson 
(1905)  76  Ark.  348,  89  S.  W.  318. 

Califomia^Marriott  v.  Willianu 
(1908)  162  (^1.  706,  126  Am.  St  Rep. 
87,  93  Pac.  875. 

Colorado. — Courroisier  v.  Ray- 
mond (1896)  23  Colo.  113,  47  Pac.  284. 

Delaware. — Tatnall  v.  Courtney 
(1881)  6  Houst.  (Del.)  434. 

Illinois. — McNamara  v.  King  (1845) 
7  in.  488;  Jones  t.  Jonea  (1874)  71  lU. 
662;  Schmitt  v.  Kurrua  (1908)  234 
111.  678,  85  N.  E.  261;  Michalak  v. 
Tomkiewicz  (1916)  199  111.  App.  405; 
see  also  Johnson  v.  Lamm  (1910)  156 
111.  App.  287. 

Kentucky. — Gore  v.  Chadwick 
(1838)  6  Dana,  477;  Crosby  v.  Rrad- 
ley  (1890)  11  Ky.  L.  Rep.  964  (but  see 
later  decisions  cited  infra,  this  sub- 
division, to  a  contrary  effect). 

Maine. — Johnson  v.  Smith  (1875) 
64  Me.  553;  Macintosh  v.  Bartlett 
(1877)  67  Me.  130;  Webb  v.  Gilman 
(1888)  80  Me.  177,  13  Atl.  688. 

Maryland.  —  Sloan  v.  Edwards 
(1883)  61  Md.  89;  Stockham  t.  Mal- 
colm (1909)  111  Md.  616,  74  Atl.  569, 
19  Ann.  Cas.  759. 

Mississippi.  —  Bell  v.  Morrison 
(1854)  27  Miss.  68;  Yazoo  &  M.  Valley 
R.  Co.  V.  Williams  (1905)  87  Miss. 
344,  89  So.  489. 

Missouri.  —  Dailey  t.  Houston 
(1874)  68  Mo.  861;  Morgan  t.  Durfee 
(1879)  69  Mo.  469,  33  Am.  Rep.  508; 
Beck  V.  Dowell  (1892)  111  Mo.  606, 
33  Am.  St.  Rep.  547,  20  S.  W.  209; 
Berryman  v.  Cox  (1898)  73  Mo.  App. 
67;  Baxter  v.  Magill  (1907)  127  Mo. 
App.  392,  105  S.  W.  679;  McMillen  v. 
Elder  (1911)  160  Mo.  App.  399,  140  S. 


W.  917;  Schafer  v.  Ostmann  (1913) 
172  Mo.  App.  602,  156  S.  W.  UCe, 
earlier  appeal  supporting  rale  is  re- 
ported in  (1910)  148  Mo.  App.  G44, 
129  S.  W.  63;  see  also  Traw  v.  Heydt 
(1919)  ~  Mo.  App.  — ,  216  S.  W.  1009. 

New  Hampshire.^ — Belknap  v.  Bos. 
ton  &  M.  R.  Co.  (1870)  49  N.  H.  358. 

North  Caroliiia.  —  Pendleton  v. 
Davis  (1853)  46  N.  C.  (1  Jones,  L)  98. 

North  Dakota.— Stockwell  t.  Brin- 
ton  (1913)  26  N.  D.  1,  142  N,  W.  242. 

Ohio.— Hendricks  v.  Fowler  (1898) 
16  Ohio  C.  C.  597,  9  Ohio  C.  D.  209. 

Oklahoma. — Willet  v.  Johnson 
(1904)  13  Okla.  563,  76  Pac  174 

South  Carolina. — Rowe  v.  Mosea 
(1856)  43  S.  C.  L.  (9  Rich.)  423,  GT 
Am.  Dec.  660;  Harris  v.  Marco  (1882) 
16  S.  C.  575;  Calder  v.  Southern  R. 
Co.  (1911)  89  S.  C.  287,  71  S.  E.  941, 
Ann.  Cas.  1913A,  894. 

South  Dakota. — Bogue  v.  Gunder* 
son  (1912)  30  S.  D.  1.  137  N.  W.  m» 
Ann.  Cas.  1915B,  126. 

West  Virginia.— FsNDifiON  t.  Nob- 
POUE  &  W.  R.  Co.  (reported  herewith), 
ante.  761. 

Wisconsin.  —  Birchard  v.  Booth 
(1855)  4  Wis.  67;  Barnes  v.  Martin 
(1862)  15  Wis.  240,  82  Am.  Dec.  670; 
Brown  v.  Swineford  (1878)  44  Wis. 
282,  28  Am.  Rep.  582;  Draper  v.  Baker 
(1884)  61  Wis.  460,  60  Am.  Rep.  143,21 
N.  W.  627;  Spear  v.  Sweeney  (1894) 
88  Wis.  545,  60  N.  W.  1060;  Thomaa 
V,  Williams  (1909)  139  Wis.  467,  121 
N.  W.  148;  Ogodziski  v.  Gara  (1921) 
^  Wis.      181  N.  W.  231. 

But  the  doctrine  that,  in  an  action 
for  assault,  where  punitive  damaxes 
are  allowable,  the  pecuniary  circum- 
stances of  the  defendant  may  be 
ehown,  was  repudiated  in  Givens  t. 
Berkley  (1900)  108  Ky.  236,  56  S.  W. 
158,  where,  in  an  action  for  assault 
the  court  said:  "If  it  be  competent  in 
such  cases  to  admit  evidence  as  to  the 
wealth  or  ability  of  the  defendant  to 
pay,  it  seems  to  us  inevitable  that 
proof  should  be  admitted  to  show  his 
poverty  or  inability  to  pay,  and,  inci- 
dental thereto,  it  would  be  proper  to 
show  what  family  was  dependent  en- 
tirely upon  him  for  support.  The  ten- 
dency of  this  class  of  testimony  would 
be  to  lead  the  jury  to  consider  chiefly 
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the  pecuniarjr  condition  of  the  defend- 
ant, rather  than  the  enormity  or  wan- 
tonness of  the  act  for  which  punitive 
damages  mijfht  be  allowed.  And,  if 
pecuniary  condition  of  the  defendant 
can  be  proven  for  the  purpose  of  in- 
fluencing the  verdict  of  the  jury,  it 
would  seem  that  like  evidence  should 
be  admitted  as  to  the  plaintiff.  After 
a  careful  consideration  of  this  ques- 
tioD,  we  are  clearly  of  the  opinion 
that  no  evidence  as  to  the  financial 
condition  of  either  defendant  or 
plaintiff  should  be  admitted  in  any 
case  in  which  punitive  damages  might 
be  recovered.  To  the  extent  that  the 
decisions  hereinbefore  referred  to 
conflict  with  this  opinion,  the  same 
are  overruled.'*  This  decision  is  fol- 
lowed in  an  action  for  assault*  in 
Beavers  v.  Bowen  (1902)  24  Ky.  L. 
Eep.  882,  70  N.  W.  195. 

The  wealth  of  the  defendant  at  the 
time  of  the  trial,  and  not  that  at  the 
time  of  the  injury,  li^  the  proper  cri- 
terion, in  assessing  exemplary  dam- 
ages for  an  assault  Marriott  v.  Wil- 
liams (1908)  152  CaL  706.  125  Am.  St 
Rep.  87,  93  Pac.  875. 

The  rule  that  where  more  than  one 
tortfeasor  is  sued  for  damages,  the 
wealth  or  financial  standing  of  one  of 
the  defendants  cannot  be  shown  for 
the  purpose  of  augmenting  damages 
against  him,  because  the  admission  of 
such  evidence  necessarily  has  the 
effect  of  improperly  augmenting  the 
damages  against  the  other  defendant 
whether  rich  or  poor,  was  applied  in 
an  action  for  assault  and  battery  in 
Walker  v.  Kellar  (1920)  «  Tex.  Civ. 
App.  — ,  218  S.  W.  792,  later  appeal  in 
(1920)  —  Tex.  Civ.  App.  — ,  226  S.  W. 
796, -where  exemplary  as  well  as  ac- 
tual damages  were  claimed  because 
tte  plaintiff  had  been  tarred  and 
feathered  by  the  defendants  for  un- 
patriotic conduct  during  the  late  war 
with  Germany. 

And  whent  there  are  several  de- 
fendants jointly  sued  for  an  assault, 
an  instruction  authorizing  the  jury, 
in  determining  punitive  damages,  to 
take  into  consideration  the  pecuniary 
ability  of  each  of  the  individual  de- 
fendants, has  been  held  erroneous. 
Lister  t.  McKee  (1898)  79  lU.  App. 


210,  citing  Smith  v.  Wunderlich 
(1873)  70  HI.  426  (an  action  of  tres- 
pass on  realty). 

So,  in  Schafer  v.  Ostmann  (1910) 
148  Mo.  App,  644,  129  N.  W.  63,  it  was 
held  that  where  several  defendants 
were  sued  for  an  assault  and  battery, 
evidence  of  the  wealth  of  one  of  the 
defendants  could  not  be  considered  on 
the  issue  of  punitive  damages.  The 
court  said  that  while  it  was  entirely 
clear  that  the  evidence  tended  to 
prove  a  case  for  punitive  damages 
against  both  of  the  defendants,  it  was 
equally  clear  that  so  much  of  the 
damages  as  was  predicated  on  the 
wealth  and  financial  standing  of  one 
of  them  ought  not  to  be  allowed  joint- 
ly against  him  and  bis  codefendant; 
that  punitive  damages  are  such  as  are 
allowed  beyond  and  above  the  amount 
which  the  plaintiff  has  really  suf- 
fered, and  are  awarded  upon  the 
theory  that  they  are  a  punishment  to 
the  defendant;  and  that,'  while  both 
of  the  defendants  were  liable  for  com- 
pensatory damages,  it  was  highly  un- 
just to  mulct  one  of  them  by  inflating 
the  verdict  against  him  because  of  the 
wealth  of  his  codefendant 

To  a  similar  effect  are  Ogodziski  v. 
Gara  (1921)  —  Wis,  — ,  181  N.  W.  227; 
Ogodziski  v.  Gara  (1921)  —  Wis.  — , 
181  N.  W.  231. 

And  while  an  action  for  libel,  the 
statement  of  the  Federal  Supreme 
Court  in  Washington  Gaslight  Co.  v. 
Lansden  (1899)  172  U.  S.  534,  43  L. 
ed.  543, 19  Sup.  Ct  Rep.  296,  seems  ap- 
plicable to  the  class  of  cases  under 
consideration.  It  was  said:  "While 
all  defendants  joined  are  liable  for 
compensatory  damages,  there  is  no 
justice  in  allowing  the  recovery  of 
punitive  damages  in  an  action  against 
several  defendants,  baaed  upon  evi- 
dence of  the  wealth  and  ability  to  pay 
such  damages  on  the  part  of  one  of 
the  defendants  only.  As  the  verdict 
must  be  for  one  sum  against  all  de- 
fendants who  are  guilty,  it  seems  to 
be  plain  that  when  a  plaintiff  volun- 
tarily joins  several  parties  as  defend- 
ants, he  must  be  held  thereby  to  waive 
any  right  to  recover  punitive  damages 
against  all,  founded  upon  evidence  of 
the  ability  of  one  of  the  several  de- 
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fendants  to  pay  them.  This  rule  does 
not  prevent  the  recovery  of  punitive 
damages  in  all  cases  where  several 
defendants  are  joined.  What  the  true 
rule  is  in  such  case  is  not,  perhaps, 
certain.  .  .  .  But  we  have  no  doubt 
it  prevents  evidence  regarding  the 
wealth  of  one  of  the  defendants  as  a 
foundation  for  computing  or  deter- 
mining the  amount  of  such  damages 
against  all." 

It  was  said  in  Yazoo  &  M.  Valley  R. 
Co.  V.  Williams  (1905)  87  Mass.  344, 
39  So.  489,  that  evidence  of  the  wealth 
of  the  defendant  in  an  action  for  as- 
sault is  admissible  on  the  question 
of  punitive  dam^es  only  after 
proof  is  first  made  that  the  injury 
was  committed  wantonly,  maliciously, 
wilfully,  or  capriciously;  this  ques- 
tion being  important  not  as  affecting 
liability,  but  solely  for  the  purpose  of 
assisting  the  jury  in  Inflicting  the 
punishment. 

There  is  authority  on  both  sides  of 
the  question  whether,  in  an  action 
for  assault  and  battery,  the  defendant 
may  introduce  evidence  of  his  finan- 
cial circumstances  in  the  absence  of 
any  evidence  in  that  regard  offered  by 
the  plaintiff.  Thus,  in  Mullin  v. 
Spangenberg  (1884)  112  UL  140,  evi- 
dence offered  by  the  defendant  as  to 
his  pecuniary  circumstances  was  held 
inadmissible  in  mitigation  of  damages 
(apparently  the  case  was  a  proper  one 
for  exemplary  damages),  where  no 
evidence  of  this  character  had  been 
offered  by  the  plaintiff.  It  was  said: 
*'Where  a  plaintiff  entitled  to  vindic- 
tive damages  offers  no  evidence  of  the 
defendant's  wealth  with  a  view  of  en- 
hancing them,  he  in  effect  says;  'I  ask 
no  damages  against  the  defendant  ex- 
cept as  a  mere  individual,  without  any 
regard  to  his  property  or  estate, 
whether  it  be  much  or  little/ — and  in 
that  kind  of  a  case  tiie  jury  have  no 
right  to  give  any  more  damages  than 
they  would  if  it  had  affirmatively  ap- 
peared the  defendant  was  without 
pecuniary  resources.  But  where  the 
testimony  is  offered  by  the  plaintiff, 
he  does  it  for  the  purpose  of  enhanc- 
ing the  damages.  By  offering  it  he  in 
effect  says ;  *I  ask  in  thp  way  of  dam- 
ages someUiing  more  than  I  would  be 


entitled  to  recover  from  the  defendant 
as  a  mere  individual,  without  regard 
to  his  pecuniary  circumstances.'  In 
doing  this,  the  plaintiff  tenders  a  new 
issue  of  fact,  which  opens  op  the 
question  to  both  sides." 

But  it  has  been  held  that  the  defend- 
ant in  an  action  for  assault  may  show, 
on  the  issue  of  exemplary  damages, 
his  want  of  wealth,  even  though  the 
plaintiff  has  offered  no  proof  on  this 
point,  and  claimed  no  damages  by  rea- 
son of  -  the  defendant's  wealth  or 
pecuniary  ability.  Johnson  v.  Smith 
(1876)  64  Me.  663.  The  court  said: 
*lt  is  true  the  plaintiff  offered  no 
proof  upon  this  point  and  claimed  no 
damages  by  reason  of  defendant's 
'wealth  or  pecuniary  ability;'  but  if  it 
was  competent  for  the  plaintiff  to 
prove  defendant's  wealth  to  increase 
his  damages,  it  was  equally  competent 
for  the  defendant  to  show  a  want  of 
it  4o  diminish  them;  and  the  waiving 
of  the  right  by,  the  one  is  no  reason 
why  it  should  be  taken  from  the 
other.  Nor  does  the  mere  nonclaim  of 
damages  on  that  ground,  the  right  to 
punitive  damages  being  still  insisted 
upon,  take  it  from  the  consideration 
of  the  jury.  Hence,  the  exclusion  of 
the  testimony  left  them  in  daxkness 
where  they  were  entitled  to  light.  If 
the  plaintiff  really  Intended  to  admit 
that  the  defendant  was  without 
means,  the  testimony  would  have  done 
him  no  harm;  but  such  an  admission 
was  not  distinctly  made,  and,  in  the 
absence  of  it,  the  exclusion  of  the 
testimony  would  be  injurious  to  the 
defendant  It  certainly  deprived  him 
of  a  legal  right" 

And  on  the  question  whether  evi- 
dence of  reputed  wealth,  or  of  actual 
wealth  only,  is  admissible,  some  dis- 
tinctions of  importance  have  been 
made. 

In  Johnson  v.  Smith  (He.)  supra, 
where  the  defendant  was  seeking  to 
show  his  pecuniary  resources  on  the 
issue  of  exemplary  damages,  the 
court  took  the  view  that  only  evi- 
dence of  actual  wealth  was  material 
on  this  issue,  although  evidence  of 
the  defendant's  reputation  for  wealth 
was  regarded  as  competent  on  the  is- 
sue of  compensatory  damages  for  in- 
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jary  to  character  or  insnlt  to  the  per^ 
son. 

But  evidence  of  the  reputed  wealth 
of  defendant  in  an  action  for  assault 
and  battery  was  held  admissible  for 
the  plaintiff  on  the  issue  of  exem- 
plary damages,  in  Draper  v.  Baker 
(1884)  61  Wis.  450,  50  Am.  Rep.  143, 
21  N.  W.  627,  aa  affainst  the  objection 
that  only  evidence  of  actual  wealth 
should  be  received.  The  court  said 
it  would  seem  that -where  the  pecuni- 
ary circumstances  of  a  defendant  are 
held  to  be  admissible  on  the  question 
of  compensatory  damages,  evidence  of 
the  actual  wealth  of  the  defendant 
ahoald  not  be  admitted;  but  that, 
where  evidence  of  the  defendant's 
wealth  is  admitted  for  the  pur- 
pose of  enhancing  the  exemplary  or 
punitive  damages,  the  actual  wealth 
of  the  defendant  may  be  shown;  but 
that,  in  most  cases,  evidence  of  re- 
puted wealth  would  be  the  only  evi- 
dence the  plaintiff  could  make  upon 
the  point,  and  that  in  cases  where 
such  reputed  wealth  is  not  to  con- 
clude the  defendant,  he  always  has  it 
in  his  power  to  present  the  real  facts 
to  the  jury  in  answer  to  the  general 
proofs  of  the  plaintiff.  Distinguish- 
ing the  case  of  Johnson  v.  Smith  (Me.) 
supra,  the  court  said:  "The  point  of 
that  case  is  that  where  the  plaintiff 
had  made  out  a  case  which  would  en- 
title him  to  demand  exemplary  dam- 
ages, and  had  given  no  evidence  as  to 
the  financial  circumstances  of  the  de- 
fendant, the  defendant  might  intro- 
duce evidence  of  his  real  financial 
condition  as  bearing  upon  the  guea- 
tion  as  to  the  amount  of  the  exem- 
plary damages  which  the  jury  ought 
to  assess  against  him;  and  that  in 
such  case  the  rule  that  the  reputed 
wealth  of  the  defendant  could  only  be 
shown,  did  not  apply.  But  the  case 
does  not  decide  that  the  plaintiff  may 
not,  in  such  case,  show  the  reputed 
wealth  of  the  defendant  to  enhance 
the  exemplary  damages;  but  it  does 
hold  that  when  no  evidence  is  given 
on  the  subject,  and,  impliedly,  that 
when  such  evidence  is  given,  the  de- 
fendant may  answer  it  by  showing 
his  real  financial  condition.'^ 

Evidence  that  the  defendant  in  an 


'  action  for  assault  operated  and 
owned  a  drug  store,  that  he  was  in  the 
newspaper  business,  and  was  presi- 
dent of  a  publishing  company,  was 
held,  in  Michalak  v.  Tomkiewicz 
(1916)  199' 111.  App.  405,  sufficient  to 
warrant  a  conclusion  as  to  his  pecuni- 
ary condition,  and  to  justify  an  in- 
struction authorizing  the  jury  to  take 
into  consideration  the  defendant's 
pecuniary  circumstances  in  assessing 
punitive  damages. 

But  to  prpve  the  pecuniary  circum- 
stances of  the  defendant  in  an  action 
for  assault,  on  the  question  of  exem- 
plary damages,  the  witness  should  not 
be  permitted  to  testify  merely  that 
the  pecuniary  condition  of  the  defend- 
ant was  "generally  considered  good," 
where  it  does  not  appear  that  he  had 
any  personal  knowledge  upon  the  sub- 
ject, or  that  his  information  was  de- 
rived from  any  competent  or  proper 
source.  Sloan  v.  Edwards  (1883)  61 
Md.  89.  In  such  a  case  his  answer 
conveys  no  idea  of  the  extent  of  the 
defendant's  wealth,  and  the  jury 
ought  not  to  be  left  to  speculate 
thereon. 

In  the  absence  of  evidence  of  the 
amount  of  the  fine,  an  offer  to  prove 
that  the  defendant,  in  a  civil  action 
for  assault,  had  been  prosecuted  and 
fined  for  the  same  assault,  was  held 
inadmissible.  In  Dubois  v.  Roby 
(1911)  84  Vt.  465.  80  Atl.  160,  on  the 
issue  of  his  present  resources. 

The  reasons  for  allowing  the- jury 
to  consider  the  pecuniary  resources 
of  the  defendant  on  the  issue  of  ex- 
emplary damages  for  an  assault  seem 
clear,  but  it  is  not  so  clear  on  what 
grounds  they  should  be  permitted  to 
consider  the  plaintiff's  financial  con- 
dition. And  the  courts  have  failed  to 
state  any  very  satisfactory  reasons 
for  the  latter  doctrine,  although  there 
are  several  decisions  supporting  it 
Thus,  in  Baxter  v.  Magill  (1907)  127 
Mo.  App.  392,  106  S.  W.  679,  it  was 
held  that  where  exemplary  damages 
are  proper,  evidence  of  the  plaintiff's 
financial  condition  in  an  action  for 
assault  is  competent. 

Also  in  Beck  v.  Dpwell  (1890)  40 
Mo.  App.  71,  affirmed  in  (1892)  111 
Mo.  606,  33  Am.  St.  Bep.  547,  20  S.  W. 
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209,  it  was  held  that,  in  an  action  for 
assault,  where  exemplary  or  punitive 
damages  are  proper,  evidence  is  ad- 
missible of  the  financial  condition  of 
the  plaintiff  and  her  family. 

And  it  was  held  in  Heneky  v.  Smith 
(1882)  10  Or.  349,  45  Am.  Rep.  143, 
that,  where  exemplary  damages  are 
proper  in  an  action  for  assault,  evi- 
dence is  admissible  of  the  financial 
circumstances  of  the  plaintiff  as  well 
as  of  the  defendant  The  court 
quoted  the  doctrine  as  applicable  that 
the  jury  may  proceed  upon  higher 
grounds  of  damages  than  those  aris- 
ing merely  from  bodily  wounds  and 
bruises,  and  assert  determination  to 
vindicate  the  rights  of  the  poor  as 
against  the  aggressions  of  power  and 
violence. 

In  approving  an  instruction  in  an 
action  for  assault  that  the  Jury,  in 
estimating  damages,  might  take  into 
consideration  the  "condition  in  life  of 
plaintiffs,  and  their  pursuits  and  na- 
ture of  their  business/'  and  might  add 
exemplary  damages  as  a  punishment 
to  the  defendants,  if  the  assault  was 
wantonly  made,  the  court,  in  Dailey  v, 
Houston  (1874)  58  Mo.  361,  said  there 
was  no  doubt  but  that,  in  estimating 
the  damages  in  such  cases,  the  jury 
might  properly  take  into  considera- 
tion the  pecuniary  condition  of  the 
parties,  their  position  in  society,  and 
all  other  circumstances  tending  to 
show  the  vindictivenesa  or  atrocity,  or 
want  of  atrocity,  tending  to  character- 
ize the  assault. 

An  instruction  on  the  question  of 
exemplary  damages,  that  the  influence 
of  an  example  in  a  case  of  this  kind 
(assaatt  and  battery)  depended  on  the 
character  and  standing  of  the  parties 
involved,  was  approved  in  Goldsmith 
V.  Joy  (1889)  61  Vt  488,  4  L.R.A. 
500,  15  Ahl  St  Rep.  923,  17  Atl.  1010. 

d.  ExcBBstvenesa  of  verdict. 

See,  in  this  connection,  II.  e,  supra. 
And  in  many  of  the  cases  under  VIII. 
infra,  the  alleged  excessiveness  of  the 
verdict  in  particular  instances  has 
been  noted. 

Where  exemplary  or  punitive  dam- 
ages are  proper  in  an  action  for  as- 
sault, the  amount  of  such  damages  is 
a  question  of  which  the  Jury  is  the 


sole  judge,  and  their  verdict  shonld 
not  be  interfered  with  unless  it  ap- 
pears that  the  amount  awarded  is  so 
apparently  excessive  as  to  evince 
passion  and  prejudice.  Yazoo  &  M. 
Valley  R.  Co.  v.  May  (1913)  104  Miss. 
422,  44  L.R.A.(N.S.)  1138,  61  So.  449. 

And  it  is  said  in  the  syllabus  by  the 
court  in  Hunt  v.  Di  Bacco  (1911)  69  W. 
Va.  449.  71  S.  E.  684,  that  in  a  case 
where  the  jury  may  properly  assess  ex- 
emplary damages,  the  court  will  not 
set  aside  their  verdict  for  excessive- 
ness,  unless  the  amount  is  so  great  as 
to  evince  passion,  prejudice,  partial- 
ity, or  corruption. 

In  an  action  for  assault  and  battery, 
the  view  was  taken  in  Oosby  v.  Brad- 
ley (1890)  11  Ky.  L.  Rep.  954,  that  the 
court  will  not  set  aside  a  verdict  for 
damages  as  excessive  unless  it  ap- 
pears at  first  blush  to  have  resulted 
from  passion  or  prejudice;  and  that 
the  reasons  for  the  court's  refusal  to 
interfere  with  the  verdict  are  much 
stronger  where  exemplary  damagu 
are  allowed  tiian  where  only  compen- 
satory damages  may  be  given. 

But  It  has  been  held  that  while 
there  is  a  distinction  between  cases 
in  which  punitive  damages  are  in- 
volved and  cases  in  which  only  com- 
pensatory damages  are  allowable, 
with  respect  to  the  duty  of  the  court 
in  reducing  damages  because  they  are 
excessive,  the  court  is  not  prohibited 
from  reducing  a  general  verdict  for  a 
certain  sum  as  damages  for  assault 
merely  because  the  case  is  a  proper 
one  for  punitive  damages,  but  may,  in 
such  a  case,  hold  the  damages  exces- 
sive if  they  are  so  large  as  to  *'shock 
the  conscience  of  the  court,"  or  to 
satisfy  it  that  the  jury  has  been  im- 
properly influenced,  or  has  acted  from 
passion,  prej  udice,  or  partiality. 
Wilmot  V.  Bartlett  (1915)  87  R.  I.  668, 
94  Atl.  427. 

In  Flannery  v.  Wood  (1903)  82  Tex. 
Civ.  App.  250,  73  S.  W.  1072,  the  court 
held  that  a  verdict  for  exemplary 
damages  was  excessive  as  out  of  all 
proportion  to  the  actual  damages  sus- 
tained, and  remanded  the  case  for  a 
new  trial  unless  the  appellee  would 
remit  all  exemplary  damages  above  a 
certain  sum. 
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« 

So,  It  is  held  in  Hesa  v.  Harinari 

(1918)  81  W.  Va.  500,  94  S.  E.  968, 
tiiat  the  court  may  set  aside  as  exces- 
sive a  verdict  for  punitive  damages  in 
an  action  for  assault.  In  this  case  s 
verdict  for  $9,000  damages  was  held 
excessiT^  where  it  appeared  that  the 
amount  of  pecuniary  loss  was  incon- 
siderable, and  no  peculiar  circum- 
stances were  shown  respecting  the 
character  or  habits  or  financial  condi- 
tion of  the  defendant  which  would 
warrant  dealing  with  him  differently 
from  any  other  person  for  the  same  or 
a  similar  offense.  The  court  stated 
that  it  might  be  generally  said  that, 
m  order  to  justify  a  recovery  of  pun- 
itive damages  largely  in  excess  of 
what  might  ordinarily  be  expected  for 
punishment  for  the  particular  offense, 
some  evidence  must  be  introduced  to 
show  that  the  defendant's  condition 
was  80  different  from  that  of  the  or- 
dinary person  that  it  was  necessary 
to  award  punitive  damages  against 
liim  in  excess  of  what  would  ordin- 
arily be  considered  as  punishment  for 
the  acts  complained  of. 

And  that  an  excessive  award  of 
pnnitive  damages  for  an  assault  vrill 
be  set  aside  is  held  in  Pendleton  v. 
NOBFOLK  &  W.  R.  Co.  (reported  here- 
with) ante,  761,  the  court  laying 
down  the  rule  that  "in  a  case  in  which 
it  is  proper  for  a  jury  to  award  puni- 
tive damages,  it  is  competent  to  con- 
sider the  station  of  the  parties,  and 
particularly  the  financial  and  social 
standing  of  the  defendant,  in  order 
that  it  may  be  determined  what  will 
be  adequate  and  sufficient  punish- 
ment; and  where,  after  considering 
these  elements,  as  well  as  the  nature 
and  character  of  the  offense  com- 
mitted, the  amount  found  is  so  out  of 
proportion  to  the  injury  inflicted  that 
it  is  patent  that  the  jury  were  ac- 
tuated by  motives  of  ill  feeling 
toward  the  defendant  in  ascertaining 
such  damages,  and  not  alone  by  the 
purpose  to  punish  the  defendant,  such 
verdict  will  be  set  aside  as  excessive." 

VIII-  Applications. 

a.  In  generoL 

Without  repeating  at  this  point  all 
of  tile  cases  which  have  been  previ- 


ously cited  in  the  note,  it  is  the  pur- 
pose to  show  here  the  circumstances 
under  which  the  rules  heretofore  con- 
sidered have  been  applied,  so  far  as 
somewhat  distinctive  facts  are  set  out 
in  the  particular  cases. 

The  rule  that  punitive  or  exemplary 
damages  may  be  allowed  for  assault 
committed  wantonly  or  malicinusly, 
or  under  aggravating  circumstances, 
has  been  applied,  or  at  least  recog- 
nized as  applicable,  in  actions  for  as- 
sault and  battery — 

—  where  the  defendant,  who  had 
had  an  altercation  with  the  plaintiff 
over  money  which  the  defendant  un- 
justifiably demanded,  followed  him  to 
a  telephone  booth,  and,  while  the 
plaintiff  was  attempting  to  use  the 
telephone,  struck  the  glass  door  of 
the  booth  with  his  fist,  breaking  it, 
and  causing  a  piece  of  the  glass  to 
enter  the  plaintiff's  eye,  Schmitt  v. 
Kurms  (1908)  234  lU.  678,  86  N.  E. 
261; 

—  where  a  clergyman,  while  peace- 
fully walking  along  a  public  street, 
was  attacked  by  the  defendant, 
knocked  down,  and  severely  injured. 
Tucker  v.  Green  (1832)  27  Kan.  356; 

—  where  there  was  evidence  of  an 
unjustifiable  and  brutal  attack  by  sev- 
eral persons  upon  an  election  officer, 
Ryan  v.  Quinn  (1903)  24  Ky.  L.  Rep. 
1518,  71  S.  W.  872; 

-—where  the  defendant  violently 
assaulted  the  plaintiff  merely  because 
the  latter  made  remarks  derogatory 
of  the  defendant's  horse,  Baumgart- 
ner  v.  Rodgdon  (1908)  106  Mimu  22, 
116  N.  W.  1030; 

—  where  there  was  evidence  tiiat 
the  defendant,  without  other  provoca- 
tion than  the  failure  of  the  plaintiff 
to  return  his  salutation,  applied  to 
the  latter  a  most  opprobrious  epithet, 
assaulted  him,  and  bit  his  ear  prac- 
tically off,  the  plaintiff  being  held  en- 
titled to  recover  $250  as  actual  and 
$250  as  exemplary  damages,  Turnbow 
V.  Wimberly  (1901)  106  La.  259,  30 
So.  747; 

—  where  the  action  was  for  wan- 
tonly assaulting  and  maiming  the 
plaintiff  by  biting  off  a  part  of  his 
nose,  Pike  v.  Billing  (1861)  48  He. 
689; 
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—  where  the  defendant  sought  out 
the  plaintiff  and  severely  beat  him  be- 
cause the  latter  hiul  killed  the  de- 
fendant's dog-,  Johnson  v.  Smith 
(1876)  64  Me.  563; 

—  where  there  was  evidence  that 
the  defendant  sought  the  plaintiff 
with  a  view  of  punishing  him  for 
kicking  the  former's  minor  son»  and 
that  the  first  hostile  demonstration 
was  a  blow  by  the  defendant,  which 
knocked  the  plaintiff  senseless,  Shook 
V.  Peters  (1883)  69  Tex.  893; 

—  where  there  was  evidence  that 
the  plaintiff,  while  a  guest  at  the  de- 
fendant's hotel,  was  assaulted  with- 
out cause,  and  that  after  the  assault 
within  the  building,  he  was  pursued 
hy  the  defendant  to  the  sidewalk,  and 
subjected  to  renewed  indignity  and 
violence,  Sargent  v.  Games  (1892)  84 
Tex.  156,  19  S.  W.  378; 

—  where  the  plaintiff,  while  eating 
in  a  hotel  dining  room,  was  ap- 
proached by  the  defendant  and  com- 
pelled to  sign  a  so-called  "retraction," 
by  a  show  of  violence  and  force  on  the 
part  of  the  defendant^  who  accom- 
panied the  assault  with  threatening 
and  offensive  language,  Trogdon  t. 
Perry  (1916)  172  N.  C.  640,  90  S.  E. 
583; 

—  where  the  defendant  violently 
assaulted  the  plaintiff  and  inflicted 
serious  injuries,  because  the  latter 
declined  to  be  a  witness  for  the  de- 
fendant in  a  pending  action,  stating 
that  he  knew  nothing  about  the  case ; 
a  verdict  for  $500  compensatory  and 
$500  punitive  damages  was  held  not 
excessive,  Gieske  v.  Redemeyer 
(1920)  —  Mo.  App.  — ,  224  S.  W.  92; 

—  where  there  was  evidence  that, 
because  of  a  dispute  as  to  the  correct- 
ness (tf  certain  testimony  offered  in  a 
suit  between  the  plaintiff  and  defend- 
ant's son,  the  defendant  violently  as- 
saulted the  plaintiff  without  provoca- 
tion, McMillen  v.  Elder  (1911)  160 
Mo.  App.  399, 140  S.  W.  917; 

—  where  the  assault  consisted  in 
spitting  in  the  face  of  an  opponent  In 
the  presence  of  a  large  number  of  per- 
sons in  a  court  room,  Alcorn  v.  Mit- 
chell (1872)  63  UL  553;  to  a  similar 
effect  is  Draper  v.  Baker  (1884)  61 
Wis.  450,  50  Am.  Rep.  143,  21  S.  W. 


627  (a  verdict  of  $1,200  damages  yru 
held  not  excessive) ; 

—  where  the  assault  was  made  in 

the  presence  of  ihe  court,  the  plain- 
tiff being  struck  on  the  head  with  a 
stick,  in  consequence  of  an  angry  con- 
versation  between  the  parties,  Pendle- 
ton V.  Davis  (1853)  46  N.  C  (1  Jones, 
L.)  98;  see  also  Bernard  v.  Kelle; 
(1907)  118  La.  132,  42  So.  723,  in 
which,  without  expressly  referring  to 
the  matter  of  exemplary  damages,  the 
court  allowed  damages  in  the  sum  of 
$500,  although  the  physical  injury 
seems  to  have  been  slight,  where  a 
witness  who  was  being  cross-exam- 
ined by  his  opponent  in  court  was 
struck  with  a  stick  by  such  opponent 
because!,  apparently,  he  did  not 
answer  to  the  lattw's  satisfaction; 

—  where  a  tenant  was  grossl; 
abused,  insulted,  and  menaced  with  a 
gun  by  the  owner's  husband,  who  en- 
tered upon  and  interfered  with  the 
possession  of  the  premises,  resulting 
in  serious  impairment  of  the  tenant's 
health,  Hickey  v.  Welch  (1901)  91  Jle. 
App.  t; 

—  where  there  was  evidence  that 
the  defendant's  agent,  who  had  been 
sent  to  the  plaintiff's  residence  for 
the  purpose  of  foreclosing  a  chattel 
mortgage,  struck  the  plaintiff  a  blov 
in  the  face  while  the  latter  was  at* 
tempting  to  pass  through  a  door  in 
order  to  assist  his  wife,  who  had  been 
attacked  by  a,  third  party,  Anderson 
V.  International  Harvester  Co.  (1908) 
104  Minn.  49,  16  L.R.A.(N.S.)  440, 
116  N.  W.  101; 

—  where  the  evidence  showed  that 
the  plaintiff  had  been  violently  as- 
saulted by  the  defendant  while  the 
former  was  sitting  in  a  stor^  the  al- 
leged provocation  being  an  opprobri- 
ous epittiet  which  the  defendant 
claimed  the  former  had  used  respect- 
ing him,  and,  although  the  plaintiff 
endeavored  to  escape,  he  was  knocked 
to  the  floor  and  so  severely  kicked  and 
beaten  that  his  jaw  was  broken  and 
he  was  rendered  unconscious,  Baxter 
V.  Magill  (1907)  127  Mo.  App.  392, 105 
S.  W.  679; 

—  where  the  defendant  followed 
the  plaintiff,  with  whom  he  had  had 
an  altercation,  some  10  or  16  feet 
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after  the  latter  had  been  taken  in 
charge  by  a  policeman,  and  struck 
the  plaintiff  a  blow  in  the  face  while 
the  latter  was  powerless  to  defend 
himself,  White  v.  Barnes  (1893)  112 
N.C323,  16  S.  E.  922; 

—where  the  defendant,  who  had 
walked  away  after  a  dispute  between 
him  and  the  plaintiff,  turned  suddenly 
on  the  latter,  who  was  following  with 
his  hand  in  his  pocket,  and  struck  him 
a  violent  blow,  the  defendant's  ex- 
cuse being  merely  that  he  had  heard 
that  the  plaintiff  was  a  fighting  man; 
ind,  thinking  him  under  the  influence 
Ot  liquor,  had  turned  suddenly  with- 
oat  looking,  and  struck  him,  Rhodes 
T.  Rodgers  (1892)  161  Pa.  634,  24  Atl. 
1044; 

—  where,  on  a  public  street,  in  the 
presence  of  a  large  crowd,  the  plain- 
tiff, during  a  dispute  between  him  and 
the  defendant  over  business  matters, 
«u  struck  such  a  blow  by  the  latter 
as  knocked  him  down  and  rendered 
him  unconscious,  there  being  evidence 
that  the  act  was  committed  without 
sufficient  provocation  and  without  any 
justifiable  excuse,  Marble  v.  Jensen 
(1919)  63  Utah,  226,  178  Pac.  66; 

—  where  there  was  evidence  in  an 
action  for  an  assault  committed  in  a 
Btore  on  a  clerk  by  his  employer, 
vhich  showed  that  the  latter  deliber* 
ately  sought  a  quarrel,  threatened  the 
clerk  with  acts  of  violence,  and  finally 
struck  him  a  severe  blow  on  the  head, 
the  court  saying  that  these  facts,  if 
helieved,  would  support  a  conclusion 
that  actual  malice  existed,  Bloomberg 
T.  Laventhal  (1919)  179  CaL  616,  178 
Pac.  496; 

—  where  there  was  evidence  of  an 
nnprovoked  and  unjustifiable  assault 
by  the  defendant  in  attempting  to  ob- 
tain possession  from  the  plaintiff  of 
personal  property,  of  which  the  plain- 
tiff was  at  least  a  joint  owner  with 
the  defendant,  Wingate  v.  Bunton 
(1916)  198  Mo.  App.  470, 186  S.  W.  32. 

Where  the  alleged  assault  was 
committed  by  the  defendant  in  pro- 
tecting personal  property  which  he 
claimed,  and  which  was  in  his  posses- 
sion, from  seizure  by  the  plaintiff,  the 
eourt,  in  Barnes  v.  Martin  (1862) 
15  Wig.   240,   82   Am.   Dec.  670, 


held  that  an  instruction  should 
have  been  given  that  the  jury  had 
no  right  to  award  punitive  or  ex- 
emplary damages  unless  they  found 
that  the  act  of  the  defendant  in  resist- 
ing the  taking  of  the  property  from 
him  was  governed  by  wanton  or  mali- 
cious motives  and  was  without  appar- 
ent cause.  The  court  said:  "It 
would  seem  to  be  one  of  the  clearest 
principles  of  justice  that  a  party  re- 
sisting the  forcible  and  unlawful  act 
of  another  ought  not  to  be  punished 
by  way  of  exemplary  damages,  unless 
he  be  guilty  of  excess  and  Mit  from 
motive  of  malice." 

b.  AamntUs  ttWt  uwapotM  UXwIy  to  pro- 
duee  MerUma  injury. 

See  Saunders  v.  Gilbert,  under  VIIL 
f,  infra. 

For  assaults  on  women,  see  Vin.  e, 
infra. 

■  An  instruction  authorizing  exem- 
plary damages  in  case  of  an  assault  of 
a  grievous  or  wanton  nature  is  jus- 
tified where  it  appears  that  defend- 
ant, while  having  ah  altercation  with 
the  brother  of  plaintiff,  who  went  to 
the  brother's  assistance,  cut  her 
across  the  face,  through  her  ear  and 
into  her  neck,  with  a  pocket  knife. 
Bannister  v.  Mitcheu.  (reported 
herewith)  ante,  768.  . 

And  exemplary  damages  have  been 
considered  proper — 

—  where  there  was  evidence  that 
the  defendant  stabbed  the  plaintiff 
with  a  knife,  seriously  injuring  him, 
the  jury  being  instructed  that  if  they 
believed  the  attack  was  wanton  >  and 
unprovoked,  and  with  a  deadly  weap- 
on, they  should  give  ctxempluy,  or 
even  vindictive  damages,  if  necessary, 
to  repress  the  practice  of  carrying  and 
using  deadly  or  dangerous  weapons, 
Porter  v.  Seller  (1854)  23  Pa.  424,  62 
Am.  Dec.  341; 

—  where  the  defendant,  during  a 
personal  conflict  with  the  plaintiff, 
stabbed  the  latter  several  times  with  a 
knife,  which  penetrated  to  the  lung, 
Edwards  v.  Wamkey  (1901)  63  Kan. 
889,  66  Pac.  987; 

—  where  the  action  was  for  assault- 
ing and  stabbing  the  plaintiff  with  a 


Digitized  by  Google 


AMERICAN  LAW  REF0BT8,  ANNOTATED.        [16  AX.R. 


kfiife.  Slater  v.  Sherman  (1869)  68 
gy.  (6  Bush)  206; 

—  where  a  loaded  pistol,  while  pre- 
sented by  the  defendant  in  a  room 
where  many  persons  were  present, 
was  discharged,  the  load  striking 
and  killing  the  plaintiflTs  husband, 
although  the  individual  killed  was  not 
the  person  'with  whom  the  defendant 
was  quarreling,  nor  the  one  whom  he 
intended  to  injure;  the  decision  was 
under  a  statute  authorizing  recovery 
of  punitive  damages  for  the  loss  or 
destruction  of  the  life  of  any  person 
by  the  wilful  neglect  of  another 
person.  Chiles  v.  Drake  (1859)  2  Met 
(Ky.)  146,  74  Am.  Dec.  406; 

—  where  the  defendant  laid  in  wait 
and  deliberately  shot  the  plaintiff,  with 
jntent  to  take  his  life,  the  only  excuse 
being  threats  made  by  the  plaintiff 
againift  the  life  of  the  defendant  some 
twen^  days  before  the  shooting^ 
Cummins  v.  Crawford  (1878)  88  IIL 
812,  30  Am.  Rep.  658; 

—  where  there  was  evidence  that 
the  defendant  wantonly  shot  into  a 
crowd  of  persons  from  the  neighbor- 
hood, who  had  come  to  charivari  him, 
and  were  not  intent  on  mischief, 
Palmer  v.  Smith  (1911)  147  Wia  70. 
132  N.  W.  614; 

— where  the  defendant  shot  several 
times  at  and  wounded  the  plaintiff, 
who  had  run  away  with  and  married 
the  defendant's  daughter,  but  had 
been  invited  to  return  to  the  defend- 
ant's house,  the  attack  being  made  as 
the  plaintiff  approached  the  house,  and 
the  only  excuse  being  excessive  drink- 
ing of  liquor  by  the  defendant,  and 
rage  on  seeing  the  plaintiff,  Wirsing  v. 
Smith  (1908)  222  Pa.  8,  70  Atl.  906; 

—  where  there  was  evidence  that 
the  defendant  assaulted  the  plaintiff 
by  striking  him  over  the  head  with  a 
stick,  and  shooting  him  in  the  abdo- 
men, Carson  v.  Singleton  (1901)  23 
Ky.  L.  Rep.  1626,  65  S.  W.  821; 

—  where  the  evidence  disclosed  a 
most  wanton,  brutal,  and  malicious 
assault  on  the  plaintiff  by  the  defend- 
ant with  deadly  weapons,  accompanied 
by  threats  to  take  the  plaintiff's  life, 
and  without  any  provocation  what* 
ever ;  in  this  case  a  verdict  for 
damasks  f<*^  95,(M)0  was  held  not 


excessive,  but  the  amount  of  compen- 
satory damages  or  extent  of  physical 
injuries  is  not  shown,  Webb  v.  Gilm^ 
(1888)  80  Me.  177,  13  Atl.  688; 

—  where  the  defendant  assaulted 
the  plaintiff  with  a  club,  so  violently 
that  he  broke  the  plaintiff's  arm,  Hu- 
bert v.  Doebricke  (1882)  8  Ohio  Dee. 
Reprint,  518,  8  Ohio  L.  J.  268; 

—  where  a  policeman  on  an  Indian 
Reservation,  although  he  knew  that 
the  plaintiff,  a  person  of  Indian  blood, 
had  come  to  the  train  to  meet  his  wife 
and  child,  knocked  him  down  with  a 
club,  and  then  imprisoned  him  be- 
cause he  disregarded  the  officer's  direc- 
tions to  keep  back  from  the  entrance 
to  the  train,  Deragon  v.  Sero  (1908) 
137  Wis.  276,  20  L.R.A.(N.S.)  842,  118 
N.  W.  839; 

—  where  severe  and  permanent  in- 
juries were  inflicted  by  striking  the 
plaintiff,  without  provocaiion,  a  num- 
ber of  heavy  blows  upon  the  head  with 
a  padlock,  Drohn  v.  Brewer  (1875)  77 
UL  280; 

—  where  a  bartender  struck  a  small, 
one-armed  man,  who  was  a  guest  in 
the  saloon,  several  blows  with  a  pick 
handle,  knocking  him  unconscious  and 
causing  serious  Injury,  the  excuse 
being  that  the  latter  was  quarrels<Hae 
and  had  struck  the  "boss,"  who  was 
attempting  .to  put  him  out  of  the 
saloon,  Hunt  v.  Di  Bacco  (1911)  69 
W.  Va.  449,  71  S.  E.  584; 

—  where  a  weakly  old  man,  who  was 
on  the  premises  in  question  under 
authority  of  one  who  was  at  least  the 
cotenant  of  the  defendant  was  violent- 
ly assaulted  by  the  defendant  with  a 
large  stick,  loaded  with  lead,  appar- 
ently because  of  no  other  reason  than 
that  he  was,  according  to  the  defend- 
ant's view,  a  trespasser,  Causee  t. 
Anders  (1839)  20  N.  a  388  (4  Deo.  & 
B.  L.  246) ; 

—  where  it  was  alleged  that  the 
defendant  unlawfully  assaulted  the 
plaintiff  with  a  neck  yoke,  inflicting 
serious  injuries,  Howard  t.  Lillard 
(1885)  17  Mo.  App.  228; 

—  where  there  was  evidence  that 
the  assault  was  made  by  the  defend- 
ant's intentionally  throwing  vitriol  on 
the  plaintiff  while  he  was  standing 
in  front  of  the  defendant's  house,  in 
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qaiet  coiiT«rsation  with  other  persona^ 

the  only  excuse  being  a  business  dis- 
agreement; in  this  case  an  award  of 
$1,000  damages  was  sustained,  al- 
though it  does  not  appear  that  the 
plaintiff  suffered  actual  damage  to  any 
considerable  extent.  Hunter  v.  Bande 
(1876)  1  Ho.  App.  484; 

— where  the  defendant,  who  was 
the  aggressor,  sererelir  cut  the  plain- 
tiff in  the  face  with  a  razor,  Happy  v. 
Prichard  (1906)  111  Ho.  App.  6,  86 
S.  W.  655; 

— where  a  school-teacher,  because 
he  had  whipped  a  boy  at  school  for 
using  vile  and  profane  language,  was 
assaulted  by  the  father  and  brother 
of  the  boy,  who  severdy  beat  him. 
using  swne  kind  of  metal  weapons. 
Cook  V.  Neely  (1910)  143  Ho.  App. 
682,  128  S.  W.  233;  see  also  Cushman 
T.  Waddell  (1830)  Baldw.  67,  Fed.  Gas. 
No.  3,616,  where  the  fact  that  the 
plaintiff,  a  schoolmaster,  had  severely 
punished  the  defendant's  son,  was  con- 
sidered a  matter  for  tiie  jury's  con- 
sideration on  the  issue  whether  the 
assault  by  the  latter  on  the  school- 
master was  wanton  and  malicious; 

—  where  the  assault  consisted  in  a 
violent  beating  and  wounding,  with  an 
ax,  of  an  old  and  intoxicated  man, 
Core  V.  Chadwick  (1838)  6  Dana 
(Ky.)  477; 

— ^where  the  plaintiff,  who  was  in  a 
crowd  at  a  railroad  station,  was 
injured  by  an  assault  deliberately 
planned  and  carried  out  by  the  defend- 
ant, who  had  armed  himself  with 
brass  knucks,  and  had  come  to  the 
station  for  the  purpose  of  whipping 
an  expected  arrival,  Davis  v.  (Collins 
(X904)  69  &  C.  460,  48  S.  E.  469; 

— where  it  was  alleged  that  the 
defendants,  without  cause  or  provoca- 
tion, made  an  attack  on  the  plaintiff 
while  the  latter  was  occupied  with  his 
ordinary  duties,  striking  him  in  the 
eye  with  false  knuckles,  thereby  in- 
flicting a  serious  injury,  laeger  v.  Met- 
calf  (1908)  11  Ariz.  283,  94  Pac.  1094; 

— where  the  defendant  struck  the 
plaintiff  on  the  head  with  a  pitchfork 
-while  the  latter  was  attempting  to 
enter  a  field  which  he  had  leased  from 
the  defendant,  in  order  to  remove 
personal  property,  Hinton  v.  Muhl- 


man  (1916)  201  lU.  App.  177;  as  to 
use  of  pitchfork,  see  also  Jessee  v. 
Kenney,  under  VIII.  c,  infra; 

—  where  there  was  evidence  that 
while  the  plaintiff  was  sitting  in  a 
chair,  the  defendant  approached 
secretly  and  struck  him  a  violent 
blow  upon  the  head  with  a  heavy 
chair,  felling  him  to  the  ground,  and 
rendering  him  unconscious.  Von  Reed- 
en  V.  Evans  (1893)  52  IlL  App.  209; 

—  where  the  defendant  used  a 
heavy  whip  as  well  as  his  fist  in 
assaulting  the  plaintiff.  White  v. 
Spangler  (1886)  68  Iowa,  222, 26  N.  W. 
85; 

— where  an  employer  severely 
whipped  a  servant^  attacking  him 
while  the  latter  was  in  bed,  because  he 
had  failed  to  perform  his  farm  duties, 
Keddin  v.  Gates  (1879)  62  Iowa,  210, 
2  N.  W.  1079; 

—  where  the  assault  consisted  in  the 
defendant's  deliberately,  severely,  and 
without  provocation,  whipping  the 
plaintiff,  at  the  same  time  threaten- 
ing him  with  a  pistol,  Mitchell  v.  Rob- 
inson (1874)  72  UL  382;  see  also 
Rogers  v.  Bigelow  (Vt)  under  VIII.  c, 
infra,  for  a  case  of  assaulting  a  woman 
with  a  horsewhip; 

—  where  there  was  evidence  that 
the  defendant  made  an  unprovoked 
assault  upon  the  plaintiff,  striking  him 
over  the  head  with  the  heavy  end  of 
a  whipstock,  whereby  the  plaintiff 
was  knocked  senseless,  and  sustained 
serious  injuries,  Germolus  v.  Sausser 
(1901)  83  Minn.  141,  85  N.  W.  946; 

—  where  the  defendant  struck  the 
plaintiff  violently  on  the  head  with  a 
pistol,  while  the  latter  was  assisting 
in  an  arbitration  proceeding,  the 
court  saying  that  the  evidence  showed 
that  the  attack  was  unprovoked,  pre- 
meditated, brutal,  and  ferocious, 
although  the  defense  was  offensive 
and  insulting  language  used  by  the 
plaintiff  toward  the  defendant;  in  this 
case  the  court  allowed  $500  exemplary 
damages,  Scheen  v.  Poland  (1882)  34 
La.  Ann.  1107; 

—  where  a  large  water  bottle  was 
thrown  by  the  manager  at  an  employee 
in  a  restaurant,  striking  the  latter  in 
the  back  and  causing  serious  injury. 
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Hickey  v.  Booth  (1909)  29  R.  I.  466, 
132  Am.  St.  Rep.  832,  72  Atl.  529; 

— where  a  dispute  arose  between 
the  defendant  and  the  plaintiff  over  a 
seat  in  a  hotel  dining  room  to  which 
the  defendant  unjustifiably  claimed  he 
was  entitled,  and  the  defendant  struck 
the  plaintiff  a  severe  blow  on  the  head 
with  a  bottle,  because,  as  he  testified, 
he  saw  there  was  going  to  be  difficulty, 
and  concluded  to  strike  the  first  blow, 
Borland  v.  Barrett  (1882)  76  Va.  128, 
44  Am.  Rep.  152; 

But  in  an  action  for  assault  and 
battery  in  which  the  plaintiff  claimed 
that,  while  standing  in  a  gap  in  a 
hedge  along  the  highway,  he  was 
struck  on  the  head  by  a  bottle  thrown 
by  the  defendant  from  a  passing  auto- 
mobile, it  was  held,  in  McGlothlin  v. 
Peters  (1916)  201  111.  App.  181,  that 
the  mere  throwing  of  an  empty  bottle 
from  a  passing  automobile  into  a 
hedge  along  the  side  of  a  country 
highway,  where  no  persons  are  in 
view,  and  where  the  one  throwing  the 
bottle  might  not  reasonably  expect  any 
person. to  be,  was  not  such  an  unlaw- 
ful or  reckless  act  as  to  make  it 
wanton  or  malicious,  so  as  to  warrant 
the  giving  of  an  instruction  on  puni- 
tive damages. 

And  where  a  guard  at  a  penitentiary 
was  struck  with  a  board  by  his  em- 
ployer, who  became  enraged  because 
the  guard  had  fallen  asleep  and  per- 
mitted convicts  to  escape,  the  court 
was  of  the  opinion  in  Ward  v.  Black- 
wood (1883)  41  Ark.  295,  48  Am.  Rep. 
41,  that  the  case  was  not  one  for  the 
allowance  of  exemplary  damages,  in 
view  of  the  provocation  for  the 
assault. 

So,  provocation  was  considered  as 
precluding  exemplary  damages  where 
the  defendant  fired  a  gun  charged  with 
shot  into  a  crowd  of  boys  and  injured 
the  plaintiff,  who  was  one  of  the  crowd, 
which  was  intent  on  disturbing  the 
plaintiff  in  the  nighttime,  although  he 
had  warned  them  to  quit;  the  circum- 
stances being  regarded  as  proper  for 
consideration  even  in  mitigation  of 
actual  damages.  Robison  v.  Rupert 
(1854)  23  Pa.  523.  The  court  said 
that  the  plaintiff  could  not  possibly 
recover  vindictive  damages  in  such  a 
ease  as  this. 
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«.  AmauUa  on  women  or  on  /oeMe  or 
invaUd  fwraoM, 

As  to  assaults  on  women  who  are 

trespassers,  see  Vin,  g,  infra. 

For  a  case  of  a  violent  assault  with 
a  pick  on  a  small,  one-armed  man,  see 
Hunt  V.  Di  Bacco  (W.  Va.)  supra,  VUI. 
b.  See  also  Causee  v.  Anders  (N.  C.) 
supra,  VIII.  b,  where  a  weakly  old  man 
was  assaulted  with  a  stick  loaded  with 
lead. 

It  is  said  in  the  syllabus  by  the 

court  in  Trahan  v.  Benoit  (1916)  139 
La.  626,  71  So.  89S,  that  "where  a 
stronger  man,  without  sufficient  provo- 
cation, assaults  a  weaker  one,  though 
the  latter  may  sustain  no  serioua 
physical  injury,  damages  will  be 
awarded  for  tiie  Injury  to  his  feelings, 
and  by  way  of  discouraging  hia  assail- 
ant and  others  from  so  readily  and 
unlawfully  availing  themselves  of  the 
accident  of  superior  strength."  In 
this  case,  where  the  plaintiff  and  the 
defendant  were  both  past  sixty  years 
of  age,  but  the  plaintiff  was  not 
robust,  wcii^ing  only  about  118 
pounds,  while  the  defendant  was 
strong  and  active,  and  weighed  about 
ZOO  pounds,  and  the  evidence  showed 
that  the  blow  which  knocked  down  the 
plaintiff  was  without  apparent  provo- 
cation, the  court  awarded  damages  in 
the  sum  of  f 500,  although  stating  that 
the  plaintiff  sustained  no  physical 
injury. 

And  exemplary  or  punitive  damages 
have  been  held  proper — 

—  where  the  assault  consisted  in 
whipping  a  weak-minded  boy  sus- 
pected of  theft,  Ously  v.  Hardin 
(1860)  23  I1L403; 

—  where  a  merchant  assaulted  a 
customer  who  had  returned  to  the 
store  to  return  an  article  purchased, 
and  had  insisted  on  a  refund  of  his 
money,  the  testimony  showing  an  un- 
provoked assault  on  an  old  and  feeble 
man,  Webb  v.  Rothschild  (1897)  49 
La.  Ann.  244,  21  So.  258,  where  $500 
exemplary  damages  were  allowed; 

—  where  the  evidence  showed  un- 
necessarily rough  treatment  under  a 
warrant  of  arrest,  of  a  frail,  sick  man, 
and  his  confinement  in  a  cold  jail, 
resulting  in  illness,  McConathy  v. 
Deck  (1905)  84  Colo.  461,  4  LJt.A. 
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(N.S.)  368,  83  Fac.  136,  7  Ann.  Cas. 
896; 

—  where  there  was  evidence  that  the 
defendant,  a  large  man,  thirty-seven 
yeam  of  age,  assaulted  without  provo- 
cation, the  plaintiff,  who  was  a  small, 
weak  man,  OT«r  sixty  years  old,  beat 
and  kicked  him  to  unconsciousness, 
and  then  set  his  dog  on  hiin,  Cody  v. 
Gremmler  (1906)  121  Mo.  App.  359, 
99  S.  W.  46; 

— where  an  old  and  intoxicated 
man  was  severely  beaten  and  wounded, 
with  an  axe.  Gore  v.  Chadwick  (1838) 
6  Dana  (Ky.)  477; 

—  where  the  evidence  showed  that 
the  defendant,  without  provocation, 
viciously  assaulted  the  plaintiff,  who 
was  a  much  smaller  man  and  some- 
what crippled,  and  beat  him  into  un- 
consciousness, the  defendant's  son 
kicking  and  striking  the  plaintiff  with 
a  club  while  the  defendant  was  hold- 
ing him  down;  a  verdict  and  Judgment 
for  ¥1,200  in  actual  damages  and 
$1,200  punitive  damages  were  held  not 
excessive,  it  being  shown  that  the  de- 
fendant was  worth  something  over 
$60,000,  Schafer  v.  Ostmann  (1913) 
172  Mo.  App.  602,  156  S.  W.  1102; 

—  where  the  defendant,  while  the 
plaintiff,  an  old  man,  was  engaged  in 
conversation  with  another  person  in 
a  hotel,  without  warning  or  provoca- 
tion, grabbed  him  and  threw  him  to 
the  floor,  inflicting  serious  injury, 
there  being  evidence  that  the  plaintiff 
and  the  defendant  had  been  drinking 
intoxicants,  and  that  the  latter  was 
chargeable  only  with  implied,  as 
distinguished  from  actual,  malice. 
Shoemaker  v.  Sonju  (1906)  15  N.  D. 
518,  108  N.  W.  42,  11  Ann.  Gas.  1173; 

—  where  the  defendant,  finding  a 
tenant,  whose  term  had  expired,  sick 
in  bed,  proceeded  to  remove  the  furni- 
ture out  of  the  house,  and.  although  he 
did  not  touch  the  person  of  the  tenant, 
tried  '*to  smoke  her  out"  by  removing 
a  stove  lid  and  pouring  in  water,  after- 
wards locking  the  door  and  carrying 
away  the  key,  Wood  v.  Young  (1899) 
20  Ky.  L.  Rep.  1931.  50  S.  W.  541 ; 

—  where  the  plaintiff,  a  woman, 
was  Msaulted  by' the  defendant  at  a 
public  sale,  in  the  presence  of  a 
number  of  persona,  the  defendant 

16  A.L.R.— 64. 


accompanying  the  blows  with  vile 
epithets,  and  the  provocation  being 
that  the  plaintiff  plucked  some  flowers 
which  the  defendant  claimed  to  own, 
Crosby  v.  Bradley  (1890)  11  Ky.  L. 
Rep.  954; 

— where  a  woman,  while  scrubbing 
a  floor  in  the  house  of  a  neighbor  for 
whom  she  was  at  work,  was,  without 
provocation,  kicked  twice  in  the  side; 
a  verdict  for  $385.26  was  sustained, 
although  the  injuries  sustained  were 
not  serious,  Rogers  v.  Foote  (1912) 
109  Me.  564,  84  Atl.  643; 

—  where  the  plaintiff,  a  woman, 
was  struck  and  seriously  injured  by 
a  blow  from  the  defendant,  although 
-he  struck  the  blow  in  retaliation  for 
her  act  in  kicking  him,  Nichols  v. 
Brabazon  (1896)  94  Wis.  649,  69  N.  W. 
342«; 

—  where  the  action  was  for  assault 
in  striking  the  plaintiff,  a  woman, 
with  a  horsewhip,  the  controversy 
leading  up  to  the  assault  arising  over 
the  right  of  the  defendant  to  cross,  for 
his  convenience  in  the  work  of  con- 
structing a  highway,  a  strip  of  land 
owned  by  the  plaintiff,  adjoining  the 
highway,  Rogers  v.  Bigelow  (1916)  90 
Vt.  41,  96  Atl.  417;  for  other  cases 
involving  the  use  of  whips  in  the 
assault,  see  VIIL  b,  supra; 

—  where  there  was  evidence  that  the 
defendant  maliciously  struck  the 
plaintiff,  a  woman,  over  the  head  with 
a  pitchfork  handle,  Jessee  v.  Kenney 
(1921)  —  Mo.  App.  —,  229  S.  W.  219; 
as  to  use  of  pitchfork,  see  also  Hinton 
T.  Muhlman,  under  VIII.  b,  supra; 

—  where  a  woman  in  delicate  health 
was  caught  by  the  wrists  and  jerked 
from  the  door  to  the  ground,  a 
distance  of  two  steps  of  8  inches  each, 
and  seriously  injured,  when  she  re- 
fused to  allow  the  defendant  to  enter 
the  house,  the  controversy  arising 
over  business  matters,  Willet  v.  John- 
son (1904)  13  Okla.  663,  76  Fac.  174; 

—  where  the  defendant  hugged  and 
kissed  the  plaintiff,  a  married  woman, 
against  her  will,  a  verdict  for  $700 
being  held  not  excessive,  Ragsdale  v. 
Ezell  (1889)  20  Ky.  U  Rep.  1667,  49 
S.  W.  775; 

—  where  the  manager  of  a  store 
wrongfully,   and  in   a   public  and 
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forcible  manner,  searched  ■  &  sales- 
woman for  money  which  he  claimed 
she  had  received  from  a  customer  and 
placed  in  her  pocket,  Kress  v.  Law- 
rence (1908)  158  Ala.  652,  47  So.  674. 

And  in  various  cases  involving  in- 
decent assaults  on  females,  exemplary 
or  punitive  damajfes  have  been  re- 
covered, or  the  case  has  at  least  been 
regarded  as  a  proper  one  for  the  allow- 
ance of  such  damages. 

Arkansas.  —  Davis  v.  Richardson 
(1905)  76  Ark.  348,  89  S.  W.  818. 

Connecticut. — List  v.  Miner  (1901) 
74  Conn.  50,  49  Atl.  856. 

IUiito!>J.  —  Dickey  v.  McDonnell 
(1866)  41  III.  62;  Palmer  v.  Baum 
(1905)  123  111.  App.  584;  Hidden  t. 
Baker  (1914)  190  111.  App.  561. 

Iowa.—Mallett  v,  Beale  (1886)  66 
Iowa,  70,  23  N.  W.  269. 

Michigan. — See  Elliott  v.  Van  Buren 
(1876)  33  Mich.  49,  20  Am.  Rep.  668 
(see  Michigan  decisions  under  II,  e, 
supra). 

Minnesota.  —  Gardner  v.  Kellogg 
(1877  )  23  Minn.  463. 

Missouri.  —  Fierce  v.  Carpenter 
(1896)  65  Mo.  App.  191;  Mohelsky  v. 
Hartmeister  (1897)  68  Mo.  App.  318. 

New  York.— Cook  v.  Ellis  (1844)  6 
Hill,  466,  41  Am.  Dec.  757;  Whitney  v. 
Hitchcock  (1847)  4  Denio,  461  (hold- 
ing, however,  that  exemplary  damages 
could  not  be  allowed  in  an  action  by  a 
father  for  the  loss  of  the  services  of 
hia  daughter). 

Vermont.  —  Newell  v.  Whitcher 
(1880)  53  Vt.  589,  38  Am.  Rep.  703; 
Parker  v.  Coture  (1890)  63  Vt  155, 
25  Am.  St.  Rep.  760,  21  Atl.  494  (rule 
assumed) ;  Niebyski  v.  Welcome  (1919) 
93  Vt.  418,  108  Atl.  341. 

Where  the  evidence  showed  that  the 
defendant  and  others,  after  drinking 
intoxicating  liquor,  went  to  the  home 
of  the  plaintiff  and  her  husband,  after 
midnight,  and  called  out  the  husband, 
after  which  the  defendant  entered  the 
plaintiff's  bedroom  and  made  an  as- 
sault upon  her,  it  was  held  that 
"where  an  assault  is  wilful  and 
wanton,  it  is  not  necessary  to  prove 
actual  danfoges  in  order  to  recover 
exemplary  damages,"  and  that  a 
judgment  for  $1,000  damages  was  not 


excessive.  Hidden  ▼.  Bakor  (1914) 
190  IIL  App.  561. 

But  in  Palmer  v.  Baum  (1905)  123 
III.  584,  it  was  held  that  the  case  was 
not  one  in  which  exemplary  damages 
should  be  allowed,  where  the  seduc- 
tion was  not  accomplished  by  force  or 
fraud,  but  was  of  a  mature  person, 
whose  cozfduct  amounted  almost  to  as 
invitation  to  the  defendant  to  commit 

And  in  Wolf  v.  Trinkle  (1885)  103 
Ind.  355,  3  N.  E.  110,  the  doctrine  that 
exemplary  damages  cannot  be  allowed 
for  an  assault  and  battery  for  the 
reason  that  such  acts  are  punishable 
criminally,  and  that  to  subject  the 
defendant  to  exemplary  or  punitive 
damages  in  the  civil  action  would,  in 
effect,  result  in  double  jeopardy  (see 
III.  a,  2,  supra),  was  applicNi  to  a  case 
of  deliberate  assault  on  a  married 
woman  at  her  home  in  the  nighttime, 
in  her  husband's  absence. 

As  to  sufficiency  of  all^tions  in 
petition  to  warrant  punitive  damage 
for  an  indecent  assault,  see  Pierce  v. 
Carpenter  (1896)  65  Mo.  App.  191. 
and  Mallett  v.  Beale  (1885)  66  Iowa, 
70,  23  N.  W.  269,  under  VU.  b,  supn. 

Where  tiiere  was  nothing  of  a 
malicious  or  praneditated  character 
about  the  assaolti  although  there  was 
evidence  that  the  defendant  had 
struck  the  plaintiff,  a  womjua,  on  the 
mouth,  but  the  evidence  was  conflict- 
ing as  to  the  force  and  nature  of  the 
blow,  as  well  as  regarding  the  provoca- 
tion, the  court,  in  Steeve  v.  Smitb 
(1910)  153  UL  App.  630,  held  that  the 
jury  was  not  warranted  in  awardins 
vindictive  damages. 

An  instruction  permitting  an  award 
of  exemplary  damages  if  the  jury 
found  that  the  defendant  treated  the 
plaintiff  "with  reckless  violence  and 
indignity  was  held  sustained  by  evi- 
dence that  the  plaintiff  refused  to 
admit  the  defendant  into  her  home 
during  her  husband's  absence,  and 
that  he  forcibly  raised  a  window  with 
the  apparent  purpose  of  effecting  an 
entrance,  struck  at  her  three  or  four 
times  through  the  window,  and  ef- 
fected a  violent  blOw  from  which  she 
suffered  for  several  weeks.  Thillnun 
V.  Neal  (1898)  88  Md.  625,  42  AtL  2iS. 
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It  may  be  inferred  from  one  of  the 

charges  requested  that  there  was  evi- 
dence that  the  defendant  went  to  the 
plaintiff's  house  for  the  purpose  of 
identifyinar  certain  property  to  the 
sheriff,  and  that  this  was  not  a  ease 
of  indecent  assault  for  an  immoral 
pQipose. 

d.  ilMfluUs  on  children. 

As  to  assaults  on  minors  who  are 
trespassers,  see  VIII.  g,  infra. 

The  allowance  of  exemplary  or 
panitive  damages  has  been  considered 
proper — 

— wlwre  an  adult  man  seized  a 
fonrteen-year-old  boy  by  the  throat, 
threw  him  on  the  ground,  and  struck 
him  fire  or  six  blows,  the  only  provo- 
cation being  that  the  boy  had  called 
the  man  a  liar,  in  reply  to  the  charge 
that  the  former  was  trying  to  steal 
the  latter's  dog,  Kitteringham  v.  Mc- 
Clutchie  (1906)  —  Misa.  — ,  41  So.  65; 

— where  a  saloon  keeper,  an  adult 
man,  enraged  because  a  sixteen-year- 
old  newspaperboy  refused  to  put  bis 
newspaper  on  the  table  instead  of  on 
the  floor  of  the  saloon,  pursued  the 
boy  into  the  street,  struck  him  such  a 
blow  as  rendered  him  almost  uncon- 
scious, and  forced  him  to  return  to 
the  saloon  and  place  the  paper  on  the 
table,  at  the  same  time  using  offensive 
language  toward  the  lad;  in  this  case 
a  verdict  of  fSO  actual  and  $250  puni- 
tive damages  was  sustained,  lorddon 
V.  Dose  (1899)  81  Mo.  App.  64; 

—  where  there  was  evidence  of  an 
assault  made  without  justification  or 
reuonable  excuse  on  the  plaintiff,  a 
sixteen-year-old  girl,  by  which  she 
was  thrown  down  a  stairway  and 
severely  injured,  August  v.  Finnerty 
(1908)  30  Ohio  C.  C.  330; 

—  where  an  eleven-year-old  child, 
who  had  been  taken  by  the  defendant 
to  raise,  was  brutally  treated  by  him 
ander  the  excuse  of  chastisement, 
there  being  evidence,  among  other  acts 
of  cruelty,  that  the  defendant  com- 
pelled the  child  in  the  winter  season 
to  remove  her  clothes  out  of  doors 
and  enter  and  remain  in  a  trough  of 
ice  water,  after  which,  without  allow- 
ing her  to  dress,  he  took  her  to  the 
house,  whipped  her,  and  compelled 


her  to  stand  on  a  hot  stove,  Devlne  7. 
Rand  (1866)  38  Vt  621; 

—  where  a  fifteen-year^ld  boy  was 
severely  assaulted  by  the  defendant, 
on  the  pretext  that  the  former  had 
insulted  the  latter  by  vile  language, 
when  the  evidence  sustained  the 
former's  contention  that  the  language 
had  been  used  by  another,  Doerhoefer 
y.  Shewmaker  (1906)  123  Ky.  646,  97 
&  W.  7; 

—  where  a  twelve-year-old  boy  was 
assaulted  by  the  defendant,  a  grown 
man,  in  a  public  park,  in  the 
presence  of  others,  without  justifica- 
tion or  excuse,  Hollins  v.  Gorham 
(1902)  23  Sy.  L.  Rep.  2186,  66  S.  W. 
823; 

— where  tiiere  was  evidence  that 
the  defendant,  under  pretext  of  de- 
fending his  son,  who  was  having  an 
altercation  with  the  plaintiff,  a  six- 
teen-year-old boy.  struck  the  latter 
with  a  stick  while  he  was  stooping 
down  for  a  stone  to  throw,  the  court 
stating  that  an  instruction  should  be 
given,  authorizing  the  jury  to  award 
punitive  damages,  if  they  believed 
that  the  defendant,  not  in  the  neces- 
sary, or  to  him  apparently  necessary, 
defense  of  his  son,  assaulted  and  beat 
the  plaintiff,  and  further  believed  that 
he  did  so  wantonly  and  maliciously. 
Downs  V.  Jackson  (1910)  —  Ky.  — , 
128  S.  W.  839; 

—  where  there  was  evidence  that, 
because  he  had  cut  the  defendant's 
buggy  tire,  the  plaintiff,  a  sixteen- 
year-old  boy,  was  seized  and  knocked 
down  by  the  defendant,  was  threat- 
ened with  imprisonment,  and  taken 
before  the  county  judge,  Crocker  v. 
Haley  (1906)  29  Ky.  L.  Rep.  174,  92 
S.  W.  674; 

—  where  the  defendant,  who  was 
quietly  reading  when  the  plaintiff,  a 
ten-year-old  boy,  was  pointed  out  to 
him  on  the  opposite  side  of  the  street 
as  the  boy  who,  fifteen  minutes  before, 
had  quarreled  with  his  son,  crossed 
the  street,  seized  the  boy  by  the  neck, 
threw  him  violently  against  an  iron 
slot  machine,  and  at  the  same  time 
kicked  him,  Perovich  v.  Domansky 
(1911)  231  Pa.  66,  79  Atl.  877. 

In  Yazoo  &  M.  Valley  R.  Co.  v.  May 
(1913)  104Misa.422.44L.R.A.(N.S.) 
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1138,  61  So.  449,  all^oufl^  there  ap- 
pears to  have  been  a  technical  assault 
committed  by  a  railway  company's 
agent  on  the  plaintiff,  a  youth  who 
had  entered  the  company's  office  to 
collect  money  due  him  for  labor  per- 
formed, the  damages,  actual  and  puni- 
tive, which  were  allowed,  appear 
mainly  to  have  been  awarded  because 
of  the  insulting  language  used  by  the 
agent,  it  being  held  that  a  verdict 
against  the  railroad  company  for 
96,000  would  not  be  disturbed. 

0,  Aaaaulta  by  ojpcera. 

The  case  has  been  considered  a 
proper  one  for  the  allowance  of  ex- 
emplary or  punitive  damages — 

— where  there  was  evidence  of  vio- 
lence on  the  part  of  a  game  warden 
in  making  an  arrest  for  violation  of 
the  game  law.  Lamb  v.  Stone  (1897) 
95  Wis,  254,  70  N.  W.  72; 

—  where  there  was  evidence  that  a 
constable,  In  executing  a  process  of 
arrest,  committed  acts  of  violence 
without  justification,  and  indulged  in 
offensive  and  profane  language;  an 
instruction  was  approved  that  if  the 
jury  believed  from  the  testimony  that 
the  parties  sought  the  occasion,  under 
process,  to  wreak  their  vengeance  on 
the  plaintiffs  by  harassing  and  insult- 
ing them,  they  might  allow  vindictive 
damages,  Louder  v.  Hinson  (1857)  49 
N.  C.  (4  Jones,  L.)  369; 

—  where  there  was  evidence  that 
an  officer,  in  executing  a  writ,  which 
the  jury  might  have  found  was  void, 
for  possession  of  real  property, 
against  a  tenant  who  had  defaulted, 
used  excessive  force  and  intiraida- 
tion,  and  threatened  the  plaintiff  with 
a  revolver,  Rauma  v.  Lament  (1901) 
82  Minn.  477,  B6  N.  W.  236. 

/.  Aaaault  by  one  as  member  of  a  orowd 
or  mob. 

See,  in  this  connection,  IV.  e,  and 
VIL  c,  2,  supra. 

Exemplary  damages  have  been  held 
recoverable,  in  the  discretion  of  the 

jury— 

—  where  the  defendant,  as  a  member 
of  a  mob,  assisted  in  forcing  the  plain- 
tiff to  seek  refuge  in  his  own  home  by 
threats  and  hostile  demonstrations. 


and  fired  a  pistol  at  him  after  h« 

reached  there.  Saunders  v.  Gilbert 
(1911)  156  N.  C.  46S,  38  L.R.A.(NA) 
404,  72  S.  E.  610; 

—  where  the  plaintiff  was  tarred 
and  feathered  and  compelled  to  leave  ! 
the  county  because  of  Itia  alle«:ed  tm-  ' 
patriotic,  conduct  and  attitude,  es-  | 
PQcially  toward  the  Red  Cross  daring  i 
the  late  war  with  Germany,  WaOcer  t. 
Kellar  (1920)  —  Tex.  Civ,  App. 
218  S.  W.  792,  later  appeal  in  (1920) 
—  Tex.  Civ.  App.  — ,  226  S.  W.  796.  I 

But  for  a  case  where  provocation 
was  considered  as  sufficient  to  pre-  | 
dude .  recovery  of  punitive  damages 
for  shooting  into  a  crowd  of  bors, 
which  had  gathered  around  the  de- 
fendant's  house  at  night,  for  the  im- 
pose of  annoying  him,  see  Robison  v. 
Rupert  (Pa.),  under  VIIL  b,  supra. 

And  while  the  action  of  a  vigilance 
committee  which  has  been  formed 
during  an  emergency  due  to  a  fire,  in 
taking  in  the  nighttime,  one  who  had 
refused  to  obey  their  order  to  lean 
town,  and  punishing  him  by  whippia;, 
is  unjustifiable,  the  motive  and  caoses 
actuating  the  committee  may  be  taken  i 
into  consideration  by  the  jury  on  tte  i 
question  of  punitive  damages  for  sach  | 
action.  Boyle  v.  Case  (188S)  9  Sawy. 
386,  18  Fed.  880.  See  VII.  c,  I,  sapra, 
as  to  evidence  of  motive. 

g.  Bemoving  treapaaaera.  | 

See  also  Causee  v.  Anders  (N.  C)  j 
supra,  Vin.  b.  j 

The  question  whether  exemplary  or 
punitive  damages  may  be  recovered 
where  the  alleged  assault  consists  in 
removing  a  trespasser  from  the  assail- 
ant's  property  is  one  which  has  pro- 
voked some  discussion  by  the  conrts  \ 
which  is  not  entirely  harmonious,  but 
the  rule  appears  to  be  liiat  while  the 
owner  may  be  justified  in  his  act  in 
attempting  to  remove  the  trespasser, 
his  conduct  may  be  bo  violent,  or  at- 
tended with  such  circumstances  of 
aggravation,  as  to  show  malice,  and  to 
render  him  liable  for  exemplary 
damages,  although  the  mere  use  of 
excessive  force,  which  would  render 
him  liable  for  compensatory  damages, 
might  not,  of  itself,  be  sufficient  to 
warrant  an  inference  of  malice,  so  as 
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to  pennit  and  award  of  punitive  or 
exemplary  damages. 

The  Qu^tion  whether  an  owner  who 
ejects  a  trespasser  from  his  premises 
is  liable  for  exemplary  or  punitive 
damages  in  case  he  acts  wantonly  or 
maliciously  is  presented  in  Kiff  t. 
Youmans  (1881)  86  N.  Y.  824.  40  Am. 
Rep.  643,  rerersinff  20  Hun,  123,  where 
an  instruction  was  held  erroneous  to 
the  effect  t^at  if  the  defendant  exer- 
cised more  force  than  was  necessary 
to  prevent  the  plaintiff  from  com- 
pleting his  trespass,  the  plaintiff 
woald  be  entitled  to  a  verdict  for 
cianpensatory  damages,  and  that,  in 
ease  the  jury  found  that  the  defend- 
ant's acts  were  wanton  and  malicious, 
they  might,  in  addition  to  compensa- 
tory damages,  return  a  sum  by  way  of 
ponitive  or  exemplary  damages.  The 
court  took  the  view  that  while  a  land- 
owner, in  removing  a  trespasser, 
mi^t  take  the  opportunity,  under  pre- 
tense of  right,  to  inflict  on  the  tre»- 
passer  a  wanton  and  malicious  assault 
yet  this  instruction  was  erroneous 
because  "the  attention  of  the  jury  was 
not  directed  to  such  a  question.  They 
were  not  asked  to  inquire  whether  this 
was,  in  fact,  the  purpose  of  the  de- 
fmdant.  If  it  had  been,  and  they  had 
so  found,  it  is  not  necessary  to  deny 
that,  under  adjudged  cases,  the 
charge,  in  the  respect  objected  to, 
could  be  upheld.  But,  on  the  contrary, 
it  was  assumed  that  the  object  of  the 
defendant  was  to  atop  a  trespass,  and 
restrain  a  trespasser.  Yet  the  jury 
might  well  have  understood  the  charge 
as  appljring  to  the  whole  procedure  of 
the  defendant,  and  to  the  motive  with 
which  any  degree,  as  well  as  the  ex- 
cessive force,  was  applied.  In  that 
aspect  it  is  clearly  erroneous." 

And  the  decision  in  Kiff  v.  Youmans 
(N.  Y.)  supra,  apparently  supports 
tiie  proposition  that  (abstractly  con- 
sidered) the  mere  use  of  excessive 
force  by  the  landowner  in  removing 
a  trespasser  is  not  in  itself  sufficient 
to  show  malice,  so  as  to  justify  an 
sward  of  punitive  damages,  and  that 
for  this  reason  also  the  instruction 
above  referred  to  was  erroneous.  The 
court  said:  "Let  us  take  another  view 
of  the  charge.  Assume  that  it  relates 


simply  to  the  excess  of  force,  and  that 

the  jury  were  called  upon  to  determine 
whether  it  was  applied  wantonly  or 
maliciously.  Still  the  intention  of  re- 
moval was  lawful,  and  the  injury  was 
done  in  executing  it.  The  wilful  and 
deliberate  act  of  the  plaintiff,  which 
constituted  him  a  trespasser,  was  its 
proximate  cause.  .  .  .  Yet  it  must 
be  conceded  that  the  defendant  was 
nevertheless  bound  to  coniine  the  force 
used  by  him  to  reasonable  limits,  de- 
fined by  the  necessity  of  the  case.  If 
he  used  more,  he  became  responsible 
for  all  consequences  of  the  excess 
.  .  .  ;  or,  to  present  the  point  more 
distinct^,  let  us  concede  for  that 
purpose  that,  inasmuch  as  the  law 
gave  authority  to  the  defendant  to 
repel  with  only  necessary  force  the 
intruder,  he,  by  excess,  abusing  that 
autiiority,  became  a  trespasser  ab  ini- 
tio. It  still  remains  that  the  plaintiff 
provoked  the  trespass,  was  himself 
guilty  of  the  act  which  led  to  the 
disturbance  of  the  public  peace.  .  .  . 
If  satisfaction  is  to  be  made  for  the 
breach  of  public  order,  it  is  not  due  to 
him,  for  his  own  wrong  is  the  con- 
sideration upon  which  it  stands,  and 
for  that  he  cannot  be  allowed  to  profit 
Otherwise  he  would  receive  compensa- 
tion for  damages  occasioned  by  him- 
self. Yet  we  have  this  spectacle  be- 
fore us,— a  fine  laid  upon  the  defend- 
ant that  the  rights  of  others  may  be 
respected,  and  its  payment  ordered, 
not  into  the  public  treasury,  but  the 
hand  of  the  first  aggressor.  The  law 
is  careful  and  exact  in  its  dealings. 
It  denies  compensation  to  him  who,  by 
his  own  negligence,  contributed  to 
injuries  from  which  he  suffers.  Much 
less  will  it  allow  one  who  excites 
public  disorder  to  profit  by  punish- 
ment imposed  upon  his  adversary  for 
the  protection  of  the  community.  In 
offending  the  plaintiff  came  first.  If 
he  had  kept  the  peace  there  would 
have  been  no  second.  It  would  very 
much  impair  that  sense  of  security 
which  grows  out  of  the  legal  right  to 
hold  and  enjoy  property,  and  defend 
by  reasonable  force  its  possession,  if 
the  owner,  when  his  rights  are  in- 
vaded, was  required  to  answer  not 
only  for  a  failure  to  meiwure  with 
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precision  the  degree  of  strength 
applicable  to  the  aggressor,  but  re- 
spond to  him  in  a  civil  action  accord- 
ing to  the  estimate  which  a  jury,  in- 
fluenced by  the  impassioned  appeals 
of  private  counsel,  might  place  upon 
the  value  of  public  order." 

It  was  said  in  Maloney  v.  McAlpin 
(1914)  147  N.  Y.  Supp.  463,  that  there 
can  be,  as  a  general  rule,  no  punitive 
damages  for  ejecting  a  trespasser; 
that  in  such  eases,  where  excessive 
force  is  used,  compensatory  damages 
only  may  be  awarded.  In  ^is  case  it 
was  held  that  an  instruction  authoriz- 
ing punitive  damages  was  erroneous 
where  the  evidence  showed  that  the 
defendant  did  not  strike  the  plaintiff, 
who  was  in  the  position  of  a  tres* 
passer  at  the  time,  bat  grabbed  her  by 
the  arm  and  shook  her. 

So,  it  was  held  that,  while  there  was 
a  technical  assault  and  battery,  only 
nominal  damages  could  be  recovered, 
and  that  there  was  no  basis  for  the 
imposition  of  exemplary  damages, 
where  a  tenant  sublet  to  another,  in 
violation  of  the  conditions  of '  the 
lease,  and  a  guest  of  the  latter  was 
dispossessed  by  the  owner  without 
legal  process,  the  landlord's  agent  in 
such  dispossession  taking  the  visitor 
by  the  arm  and  leading  him  off  the 
premises,  but  causing  no  physical 
hurt  Shaffer  v.  Austin  (1904)  68 
Ean.  234,  74  Pac.  111& 

And  an  instruction  which  author^ 
ized  the  jury  to  award  exemplary 
damages  for  a  merely  negligent  exer- 
cise of  a  right  to  eject  the  plaintiff,  a 
servant,  from  the  defendant's  hotel, 
after  she  had  refused  to  go,  upon  the 
latter's  request,  was  held  erroneous 
in  Noonan  v.  Luther  (1907)  119  App. 
Div.  701, 104  N.  Y.  Supp.  684.  The  in- 
struction was  that  if  the  assault  was 
wanton,  malicious,  and  attended  with 
insults  or  oppression,  or  there  were 
aggravating  circumstances,  or  if  the 
defendant  "was  guilty  of  culpable 
negligence,"  the  jury  might  allow  a 
further  element  of  damage  as  smart 
money. 

But  the  fact  that  the  alleged  assault 
occurred  in  attempting  to  remove  a 
trespasser  from  the  defendant's  land 
was  held,  in  Morely  v.  Dunbar  (1869) 


24  Wis.  183,  not  to  preclude  recovery 
of  punitive  damages  if  the  assault 
was  malicious.  In  this  case  the 
plaintiff,  a  woman,  was  on  uninclosed 
land  of  the  defendant,  picking  berries, 
and  the  defense  was  that  the  defend- 
ant had  used  no  more  force  than  was 
necessary  to  compel  the  plaintiff  to 
leave  after  ordering  her  to  do  so. 
The  court  said  that  if  the  defendant 
was  actuated  by  malice,  even  if  pro- 
voked, he  might  still  be  compelled  to 
pay  smart  money;  and  approved  an 
InstrucUon  that  if  the  defendant  in- 
flicted the  injuries  complained  of 
under  circumstances  of  aggravation, 
insult,  or  cruelty,  with  vindietiveness 
and  malice,  the  jury  was  authorized 
to  impose  damages  over  and  above 
actual  damages,  as  a  punishnient  to 
the  defendant  and  a  warning  and 
example  to  him  and  others,  but  that, 
in  deciding  whether  this  was  a  proper 
case  for  exemplary  damages,  the  jury 
should  take  into  consideration  all  the 
facts  and  circumstances ;  and  that  the 
fact  that  the  plaintiff  was  on  the  de- 
fendant's premises,  gathering  hia 
berries,  was  one  of  these  facts. 

And  exemplary  damages  have  been 
regarded  as  proper — 

—  where  a  ten-year-old  boy,  who  was 
in  the  defendant's  yard,  stealing 
grapes,  was  seized  by  the  defendant^ 
and  carried  or  thrown  over  a  picket 
fenee,  on  which  he  was  injured,  Wil- 
mot  V.  Bartlett  (1916)  87  B.  I.  668,  94 
AU.  427; 

— where  there  was  evidence  that 
the  defendant  deliberately  went  into 
his  house  and  secured  a  gun,  and, 
when  within  killing  distance,  shot 
twice  directly  at  the  plaintiff,  an  an- 
armed  boy,  who  was  a  trespasser  on 
his  proper^,  and,  as  on  former  occa- 
sions, had  been  tfddng  apples,  Lewis  t. 
Fleer  (1906)  80  Pa.  Super.  Ct.  237; 

— where  there  was  evidence  that 
while  the  plaintiff  and  other  boys 
were  passing  through  the  defendant's 
yard  for  the  purpose  of  going  from 
one  street  to  another,  wi^out  injuring 
or  intending  to  injure  the  premises, 
the  defendant,  without  warning,  threw 
a  brick  at  them,  seriously  injuring  the 
plaintiff,  Connors  v.  Walsh  (1892)  131 
N.  Y.  590,  30  N.  E.  69; 
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—  where  the  plaintiff,  who  was 
seeking  to  interview  the  defendant, 
the  manager  of  a  cannery,  on  business, 
entered  the  office  of  the  latter  without, 
as  he  testified,  noticing  ths  sign  of 
"no  admission."  and  was  violently 
attacked  by  the  defendant  while  he, 
the  plaintiff,  was  attempting  to  comply, 
with  the  order  to  get  out,  Seelye  v. 
Harvey  (1920)  —  Cal.  App.  — ,  189 
Pac.  311; 

—  where  an  agent  of  a  railway 
company  used  excessive  force  in 
ejecting  a  trespasser,  who  was  at- 
tempting to  induce  employees  to 
strike,  Canfield  v.  Chicago.  R.  I.  & 
P.  R.  Go.  (1894)  59  Mo.  App.  364; 

—  where  there  was  evidence  that, 
in  ejecting  a  workman  from  his  premi- 
ses, the  defendant  used  excessive 
force,  with  little  or  no  provocation, 
Moore  v.  Fisher  (1912)  117  Minn.  389, 
186  N.  W.  1126; 

— where  there  was  evidence  that 
the  plaintiff,  while  engaged  in  pick- 
ing berries  in  an  uninclosed  woodland 
on  the  defendant's  premises,  was 
ordered  off  the  premises  by  the  de- 
fendant, who  pursued  her,  and  kicked 
her,  and  struck  her  with  a  stick, 
causing  severe  injuries,  the  lusault 
being  accompanied  with  oaths,  and 
with  threatening  and  indecent  lan- 
guage, Merely  v.  Dunbar  (1869)  24 
Wis.  183; 

—  where  excessive  and  brutal  force 
was  used  by  the  defendant  in  compell- 
ing the  plaintiff,  a  woman,  to  leave  his 
premises,  Jones  v.  Jones  (1874)  71 
111.  662. 

It  was  held  in  White  v.  Barnes 
(1893)  112  N.  C.  323,  16  S.  E.  922,  that 
the  fact  that,  at  the  time  the  plaintiff 
was  first  attacked  by  the  defendant,  he 
was  a  trespasser,  and  was  removing 
property  claimed  by  both  parties, 
would  not.  prevent  recovery  of  «cem- 
plary  damages  for  a  subsequent  attack 
made  by  the  defendant  on  him  after 
he  had  been  taken  in  charge  by  a 
policeman,  and  was  powerless  to  de- 
fend himself. 

h.  Vnauthorixed  surgical  operatton. 

It  was  held  that  the  case  was  a 
proper  one  for  the  allowance  of  exem- 
plary damages,  where  a  serious  surgi- 


cal operation,  resulting  in  the'  removal 
of  important  organs,  was  performed 
without  the  patient's  consent,  and 
without  the  consent  of  anyone  author- 
ized to  act  for  her.  Pratt  v.  Davis 
(1905)  118  IlL  App.  161.  It  was  said: 
"It  is  also  urged  that  exemplary 
damages  are  only  proper  Vhen  malice, 
violence,  oppression,  or  wanton  reck- 
lessness' are  shown.  This  may  be 
considered  as  true,  if  to  these  words 
are  attached  only  their  precise  and 
technical  meaning  in  the  law.  It  will 
not  do  to  say  that  neither  malice, 
violence,  nor  recklessness  was  shown 
on  the  part  of  the  defendant,  because 
there  is  no  claim  that  he  was  actuated 
by  dislike,  hatred,  or  a  desire  ulti- 
mately to  injure  the  plaintiff  in  what 
he  did.  He  probably  thought,  as  it  is 
in  evidence  he  said  to  plaintiff's 
brother-in-law,  that  the  operation 
would  do  no  ultimate  harm,  and  might 
do  good.  If  the  act  was  an  un- 
authorized trespass  on  the  body  of  the 
plaintiff, — if  it  was  an  act,  in  other 
words,  in  the  mutilation  of  her  body, 
which  he  knew,  or  was  bound,  in  the 
eye  of  the  law,  to  know,  he  had  no 
legal  right  to  do, — ^the  absence  of  such 
a  morally  evil  intention  as  is  before 
indicated  does  not  relieve  it  from  the 
imputation  of  malice  in  its  legal 
sense.  It  was  wilful,  and  the  deliber- 
ate intention  to  commit  an  act  which 
defendant  was  bound,  in  the  eye  of  the 
law,  to  know  was  illegal,  was  there. 
That  makes  malice  in  the  legal  sense. 
It  was  violent,  oppressive,  wanton,  and 
reckless,  in  the  same  sense.  To  hold 
otherwise  would  be  to  throw  around 
intentional  and  wilful  indefensible 
acts  protection,  because  of  ignorance 
of  the  law,  which  every  man  is  pre- 
sumed to  know,  or  because  of  a  dis- 
position to  ignore  and  defy  the  law 
for  ends  deemed  justifiable  by  the 
offender.  It  could  be  argued  on  such 
a  basis  that  exemplary  damages  were 
not  proper  in  a  given  assault  and 
battery  case,  because  the  defendant 
had  chosen  to  believe  his  victim  would 
be  in  the  end,  morally  better  for  a 
beating.  The  law  does  not  approve  or 
tolerate  such  reasoning.  In  such  a 
case  of  intentional  disregard  of  the 
rights  of  others,  it  allows  exemplary 
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damages."  The  decision  is  afflrmed  in 
(1906)  224  111.  300, 7  LJt.A.(N.S.)  609. 
79  N.  E.  662.  8  Ann.  Cas.  197. 

IX.  AHscellaneoMs. 

The  questions  whether  expenses  of 
litigation  may  be  taken  into  considera- 
tion where  punitive  damages  are 
allowed,  or  whether  such  damages 
must  be  limited  to  the  expenses  of  the 
litigation,  are  not  peculiar  or  distinc- 
tive to  actions  for  assault  and  battery, 
and  the  authorities  thereon  are  not 
apparently  in  accord.  Without  at- 
tempting to  state  any  general  rule, 
attention  is  called  to  several  cases  of 
assault  and  battery  which  illustrate 
the  conflict  of  opinion  on  these 
questions.  In  Connecticut  there  are 
cases  of  this  kind  to  the  effect  that 
the  expenses  of  litigation  may  be 
taken  into  consideration  where  puni- 
tive damages  are  allowed:  See  Welch 
T.  Durand  (1869)  36  Conn.  182,  4  Am. 
Rep.  65;  Maisenbacker  v.  Society 
Concordia  (1899)  71  Conn.  369,  71  Am. 
St.  Rep.  213,  42  Atl.  67  (punitive 
damages  for  assault  should  be  limited 
to  the  plaintifTs  expenses,  less  taxable 
costs).  To  a  similar  effect  as  the 
last  ease  are  Hanna  v.  Sweeney  (1906) 

78  Conn.  492,  4  L.R.A.(N.S.)  907,  62 
Atl.  785;  Shupack  v.  Gordon  (1906) 

79  Conn.  298,  64  Atl.  740;  Distin  v. 
Bradley  (1910)  83  Conn.  466,  76  Atl. 
991.  The  same  doctrine  was  applied 
in  an  action  for  assault  and  battery  in 
Titus  T.  Corkins  (1879)  21  Kan.  722. 
And  the  rule  that  the  plaintiff's 
expenses  in  the  litigation  are  a  proper 
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element  of  punitive  damages  for 
malicious  torts  is  aupported  by  other 
cases  than  those  involving  assault,— 
for  example.  Winters  v.  Cowen  (1898) 
90  Fed.  99,  affirmed  in  (1899)  37 
C.  C.  A.  628,  96  Fed.  929;  New 
Orleans,  J.  &  G.  N.  R.  Co.  v.  Allbritton 
(1859)  38  Miss.  242,  75  Am.  Dec.  98; 
Finney  v.  Smith  (1877)  31  Ohio  St 
629,  27  Am.  Rep.  624  and  Peckham 
Iron  Go.  v.  Harper  (1884)  41  Ohio  St 
100. 

But  in  Earl  v,  Tupper  (1873)  45  VL 
276,  an  action  for  assault  and  battery, 
an  instruction  was  held  erroneous 
which  permitted  the  jury  to  consider 
the  expenses  of  the  suit  to  the  plaintiff 
for  his  counsel  fees  and  trouble,  out- 
side of  taxable  costSf  and  to  allow 
these  expenses  to  him  as  a  part  of  the 
exemplary  damages.  And  to  the  same 
effect  is  Hoadley  v.  Watson  (1873)  45 
Vt.  289,  12  Am.  Rep.  197.  And  see 
Howell  v.  Scoggins  (1874)  48  CaL  355. 
and  Fairbanks  v.  Witter  (1864)  18 
Wis.  288,  86  Am.  Dec  766,  denying  the 
right  of  the  jury,  in  assessing  puni- 
tive damages  for  assault  and  battery, 
to  take  into  consideration  the  plain- 
tiff's expenses  in  the  prosecution  of 
the  action. 

In  conflict,  apparently,  with  the  rule 
declared  by  the  Connecticut  cases 
cited  above,  attention  is  called  also  to 
the  following,  among  other,  decisions, 
where  the  action  was  for  a  tort  other 
than  assault  and  battery:  Day  v. 
Woodworth  (1851)  13  How.  (U.  a) 
363,  14  L.  ed.  181;  Kelly  v.  Rogers 
(1874)  21  Minn.  146;  Falk  v.  Water- 
man  (1874)  49  CaL  224.      B.  K.  H. 


CHARLES  JOHNSON,  Respt, 

V. 

FOLEY  MILLING  &  ELEVATOR  COMPAmT,  Appt 

Minnesota  Supreme  Court  —  OoCober  IS,  1990, 

(—  Minn.  — ,  179  N.  W.  488.) 

Sale  —  seed  —  warranty. 
1.  Upon  a  sale  of  seed  wheat  by  a  particular  name,  a  warranty  that  the 

seed  was  of  the  kind  named  arises. 

[See  note  on  this  question  beginning  on  page  869.] 
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THal — instruction  —  propriety. 

2.  An  instruction  as  to  what  will 
constitute  a  warranty  that  seed  sold 
for  seeding  purposes  is  true  to  name 
considered,  and  held  to  be  proper 
under  the  pleadings  and  proofs. 
Daaages  —  breach  of  warranty  of 


3.  A  parchaser  of  seeds  under  a 


warranty  of  kind  is  entitled  to  recover, 
for  the  breach  of  such  warranty,  the 
difference  between  the  value  of  the 
crop  raised  from  the  seed  furnished 
and  that  of  a  crop  such  as  would 
ordinarily  have  been  raised  from  the 
seed  had  it  been  of  the  kind  as 
warranted. 

[See  24  R.  C.  L.  263.] 


Appeal  by  defendant  from  an  order  of  the  District  Court  fdt  Benton 
County  (Roeser,  J.)  denjring  a  motion  for  new  trial  of  an  action  brought 
to  recover  damages  for  alleged  breach  of  warranty  as  to  kind  of  wheat 
furnished  by  defendant  to  plaintiff  for  seed.  Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Paul  Ahles  and  R.  B.  Brow-    motion  for  a  new  trial  defendant  ap-' 
er,  for  appellant:  pealed. 
Statements    and    representations       The  contract  for  the  saje  and  pur- 


made  in  connection  with  sales  of 
personal  nroperty  may  be  representa- 
tions for  uie  falsity  of  which  no  action 
will  lie,  representations  which  are 
fraudulent,  and  those  which  are  made 
a  part  of  the  contract  and  known  as 
warranties. 

Zimmerman  v.  Uorrow,  28  Ifinn. 
867. 10  N.  W.  189. 

Statements  made  by  defendant's 
agent  when  the  seed  wheat  was 
bouf ht  for  plaintiff  did  not  constitute 
a  warrant. 

40  Cyc.  49S;  Torkelson  v.  Jorgen- 
son,  28  Minn.  38S,  10  N.  W.  416. 

Hr.  J.  D.  SnlUvan,  for  respondent: 

To  constitute  a  guaranty  or  a 
warranty,  it  is  not  necessary  to  use 
tiie  words  "guarantee"  or  "warrant." 

Siegel  V.  Sieboldt,  110  Minn.  344. 
126  N.  W.  582;  Warder  v.  Bowen,  31 
Uinn.  836.  17  N.  W.  943. 

The  trial  court  gave  to  the  jury  the 
correct  measure  of  damages. 

Barthelemy  v.  Foley  Elevator  Co. 
141  Minn.  423,  170  N.  W.  513. 

Qoinn,  J.,  delivered  the  opinion  of 
the  court: 

Action  to  recover  damages  upon 
the  ground  of  a  breach  of  warranty 
as  to  the  kind  of  wheat  furnished  by 
the  defendant  to  the  plaintiff,  pur- 
suant to  a  contract  between  them 
which  contemplated  that  the  wheat 
was  to  be  used  for  seed  upon  plain- 
tiff's farm.  The  contract  was  made 
orally,  and,  as  daimed  by  the  plain- 
tiff, with  a  warranty  on  the  part  of 
the  defendant  that  the  wheat  was 
"genuine  Marquis  wheat."  There 
was  a  verdict  for  the  plaintiff  for 
$296.    From  an  order  denying  its 


chase  of  the  wheat  was  made  under 
these  circumstances:  The  defend- 
ant was  engaged  in  the  milling  and 
grain  business  at  Foley,  and  in  the 
spring  of  1916  procured  a  carload  of 
wheat  for  sale  to  the  farmers  in  that 
vicinity  for  seed.  The  plaintiff  is  a 
farmer  residing  near  Foley. 

Plaintiff  contends,  and  there  was 
evidence  offered  upon  the  trial  to 
bear  out  such  contention,  that 
he  saw  in  a  local  paper  an  adver- 
tisement to  the  effect  that  the  de- 
fendant had  Marquis  seed  wheat  for 
sale ;  that  he  then  sent  his  neighbor 
Benofski  to  defendant's  place  of 
business  to  procure  for  him  25 
bushels  of  such  wheat  for  seed  upon 
his  farm ;  that  Benofski  accordingly 
went  to  defendant's  place  and  in- 
quired of  its  manager,  Mr.  Fedde- 
ma,  what  kind  of  seed  wheat  he  had ; 
that  Feddema  replied  that  it  was 
genuine  Marquis  wheat,  that  he 
bought  it  for  Marquis  wheat,  and 
that  was  what  he  was  selling  it  for; 
that  Benofski  then  purchased  some 
of  the  wheat  for  himself,  and  stated 
to  Feddema  that  he  wanted  25 
bushels  for  Johnson  (the  plaintiff) ; 
that  Feddema  then  said,  "He  can 
have  26  bushels,  and  you  tell  him  he 
has  got  the  genuine  Marquis 
wheat;"  that  Benofski  took  the  25 
bushels,  d^ivered  it  to  the  plaintiff, 
and  at  the  same  time  told  him  what 
Feddema  had  said  about  the  kind  of 
wheat  it  was;  that,  relying  upon 
such  statements  as  to  the  kind  of 
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wheat,  plaintiff  paid  the  defendant 
$1.84  per  bushel  therefor,  and 
sowed  the  same  upon  his  farm ;  that 
the  seed  proved  not  to  be  Marquis 
wheat,  but  produced  a  bearded 
variety  much  inferior  in  quality  and 
yield  than  it  would  have  produced 
had  the  seed  been  Marquis  wheat,  to 
his  damage  and  loss  in  the  sum  of 
$535. 

In  its  answer  the  defendant  de- 
nies that  it  ever  stated,  represented, 
or  guaranteed  to  plaintiff  that  the 
grain  procured  by  him  from  defend- 
ant, if  any  was  procured,  was  Mar- 
quis wheat,  or  that  the  plaintiff  has 
suffered  damages  by  reason  or  ort 
account  of  any  act  of  the  defendant 
as  alleged  in  the  complaint  or  other- 
wise. 

There  is  testimony  in  the  record 
to  the  effect  that  Marquis  wheat 
was  a  beardless  variety,  and  yielded 
an  average  of  40  bushels  per  acre  in 
the  vicinity  of  Foley  in  1915;  that 
the  plaintiff  sowed  the  seed  which 
he  purchased  from  defendant  upon 
16  acres  of  good,  new  ground,  with 
proper  care  and  cultivation  so  as  to 
raise  a  crop;  that  the  crop  pro- 
duced therefrom  was  not  Marquis 
wheat,  but  a  bearded  variety  of  a 
very  inferior  quality  and  yield. 

It  is  urged  upon  this  appeal  by 
counsel  for  the  defendant:  First, 
that  the  verdict  is  not  justified  by 
the  evidence ;  second,  that  the  court 
erred  in  instructing  the  jury  upon 
the  question  as  to  what  constituted 
a  warranty  ;  and,  third,  that  the 
court  erred  in  instructing  the  jury 
as  to  the  measure  of  damages. 

1.  The  doctrine  that  a  bargain 
and  sale  of  a  chattel  of  &  particular 
description  imports  a  contract  or 
warranty  that  the  article  sold  is  of 
that  description  is  sustained  by  a 
great  weight  of  authority.  Haw- 
kins V.  Pemberton,  51  N.  Y.  198, 10 
Am.  Dec,  595;  Dounce  v.  Dow,  64  N. 
Y.  411.  And  where  a  dealer  sells 
an  article,  describing  it  by  name  the 
identity  of  which  is  not  known  to 
the  purchaser,  he  must  understand 
that  the  latter  relies  on  the  descrip- 
tion as  a  representation  by  the  seller 
that  it  is  the  thing  described.  White 
V.  Miller,  71  N.  Y.  118,  27  Am.  Rep. 


13.  So,  on  a  sale  of  seed  by  name,  a 
warranty  that  the 


seed  was  of  the  ^^S^t^, 
kind  named  arises. 
Ibid. ;  35  Cyc.  409 ;  Gubner  v.  Vick, 
6  N.  Y.  S.  R.  4;  24  R.  C.  L.  413 ;  Hoff- 
man V.  Dixon,  105  Wis.  315,  76  Am. 
St.  Rep.  916,  81  N.  W.  491 ;  Rauth  v. 
Southwest  Warehouse  Co.  158  Cal. 
54,  109  Pac.  839 ;  Gardner  v.  Win- 
ter, 117  Ky.  382,  63  URJi.  647.  78 
S.  W.  143;  Van  Wyck  v.  Allen,  69 
N.  Y.  61,  25  Am.  Rep.  136.  See  note 
in  37  L.R.A.(N.S.)  80.  We  think 
the  jury  was  justified  under  the  evi- 
dence and  instructions  in  finding 
that  the  defendant  warranted  the 
wheat  sold  to  the  plaintiff  to  be  Mar- 
quis wheat,  and  that  the  seed  deliv- 
ered was  not  of  the  kind  named. 

2.  The  contention  that  the  court 
erred  in  defining  a  warranty  can 
hardly  be  sustained.  After  out- 
lining what  the  claims  of  the  parties 
were,  the  court  instructed  the  jury 
as  follows:  "To  constitute  a  war- 
ranty it  is  not  necessary  that  the 
word  'warranty*  or  its  precise 
equivalent  be  used,  nor  is  it  neces- 
sary that  it  should  be  in  writinsr.  It 
is  enough  if  the  seller  definitely  un- 
dertakes that  the  thing  sold  shall  be 
of  a  certain  kind  or  a  certain  quali- 
ty, and  any  positive  statement  of 
fact  and  not  of  opinion  that  this 
was  Marquis  wheat,  made  by  Fed- 
dema  to  Johnson  in  the  course  of  the 
conversation  ^  leading  to  the  sale, 
whch  would  show  that  he  or  the 
company  intended  to  bind  them- 
selves by  his  statements,  and  which 
was  understood  and  relied  upon  by 
the  buyer,  constitutes  a  warranty." 

Again,  the  court  instructed  the 
jury:  "If  from  the  evidence  you 
find  that  certain  words  were  spoken 
under  such  circumstances  by  Fed- 
dema,  representing  the  company, 
that  you  are  satisfied  that  they  were 
intended  and  were  understood  to  be 
that  the  milling  company  undertook 
and  contrat!ted  that  this  seed  wheat 
was  Marquis  wheat,  and  not  an- 
other kind,  and  that  plaintiff  had 
the  right  to  understand  that  this 
company  intended  to  be  bound  by  it 
as  part  of  the  contract  of  sale,  and 
that  plaintiff  bdieved  and  relied 
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upon  such  Btatements  in  makins:  the 
purchase,  then  you  may  find  that 
there  was  a  warranty  that  this  was 
Marquis  wheat.  If  you  believe, 
however,  from  all  of  the  testimony, 
that  what  was  said  by  the  parties 
there  was  not  intended  or  taJcen  as 
a  warranty,  but  as  an  expression  of 
opinion  or  so-called  trade  talk,  or 
that  plaintiff  bousrht  the  grain  with- 
out relying  on  what  was  said,  or  on 
his  own  inspection  and  judgment, 
then  you  must  find  that  the  company 
is  not  liable." 

The  instruction,  when  considered 
in  its  entirety,  was  as  favorable  to 
defendant  as  could 
1S£:^^T.   be  expected.  It  pre- 
sented to  the  jury 
the  real  issue  in  clear  and  unmistak- 


able terms,  and  in  our  opinion  could 
have  left  no  room  for  doubt  in  the 
minds  of  the  jurors  as  to  what  the 
legal  rights  of  the  parties  were. 

3.  The  measure  of  damages  was 
the  difference  be- 
tween the  value  of  b^;.';:'?''^ 
the  crop  raised  from  i^,ed'*""  "* 
the  seed  furnished 
and  that  of  a  crop  such  aa  would  or- 
dinarily have  been  raised  from  the 
seed,  had  it  been  of  the  variety  con- 
tracted for.   Barthelemy  v.  Foley 
Elevator  Co.  141  Minn.  423,  170  N. 
W.  513,   There  was  no  error  in  the 
instruction  given  upon  this  phase 
of  the  case. 

The  order  appealed  from  la  af- 
firmed. 


ANNOTATION. 
Warranties  and  conditioiu  upon  sab  ol  seed,  norscry  stock,  etc 


X.  Distinction  between   express  and 

implied  warranties  and  condi-, 

tions,  869. 
TT-  Implied  warranties: 

a.  In  general,  860. 

b>  Implied  warranty  as  affected 
by  relation  of  seller  to 
goods  sold,  862. 

c  Exclusion  of  implied  warran- 
ty by  express  warranty, 
865. 

d.  Character  of  implied  warran- 
ties: 

1.  In  general,  866. 

2.  As  to  germinative  quali- 

ties, 867. 

5.  Condition,   fitness,  suit- 

ability, 869. 
4.  Variety,  871. 

6.  Freedom    from  noxious 

weed  seed,  876. 

  6.  Miscellaneous,  876* 

HL  Express  warranties: 

a.  In  general,  876. 

b.  Scope,  878. 

IV.  Effect  of  disclaimer  of  warranty 
dame: 

a.  In  general,  880. 

b.  Effect  of  buyer's  ignorance  of 

clause,  882. 

f,  IHatinctton  between  express  and  im- 
plied woTttnUea  and  cotidttions. 

The  language  generally  employed  in 


IV^— eontinned. 

c  As  affected  by  distinction  be- 
tween implied  warranty  and 
condition,  883. 
y.  Measure  of  damages: 

a.  In  general,  886. 

b.  Breach    as    to  germlnativ* 

quality,  885. 
&  Condition,  887. 

d.  Variety,  887. 

e.  Presence    of    noxions  weed 

seed,  894. 

f.  Miscellaneous,  895. 

g.  Effect  of  negligence  of  buyer 

or  failure  to  mitigate  damp 
age,  896. 
VI.  Waiver  of  breach,  896. 
VII.  Time  of  breach  as  affecting  limita- 
tion of  right  to  maintain  action, 
897. 

Vin.  Evidence: 

a.  As  to  warranty,  897. 

b.  To  show  condition  of  goods: 

1.  In  general,  899. 

2.  Tests,  etc.,  900. 

3.  Manner    of  cultivation, 

900. 

c  To  show  breach  as  to  variety, 
901. 

d.  To  show  breach  as  to  noxious 

weed  seed,  902. 

e.  Miscellaneous,  902. 

A  contract  for  the  sale  of  seeds,  bulbs, 
or  nursery  stock  is  usually  sufficient- 
ly descriptive  to  indicate  that  the  sub- 
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ject  of  the  sale  is  a  certain  variety  or 
species  of  the  article  named,  destined 
to  be  used  for  agricultaral  or,  horti- 
cultural purposes.  This  view  of  the 
contract  imposes  upon  the  seller  an 
obligation  the  precise  character  of 
which  the  courts  are  not  agreed  upon. 
In  some  jurisdictions  it  is  character- 
ized as  an  express  warranty,  in  oth- 
ers, as  an  implied  warranty,  and  in 
still  others,  as  a  condition  in  the  na- 
ture of  an  implied  warranty.  As  this 
obligation  on  the  part  of  the  seller, 
even  when  regarded  as  a  condition 
rather  than  a  warranty,  undoubtedly 
survives  acceptance  by  the  buyer  as 
to  defects  which  no  practicable  inspec- 
tion would  disclose,  the  distinction 
is,  for  many  purposes,  unimportant, 
and  has  been  quite  generally  disre- 
garded by  the  cases  in  this  country; 
but  as  it  does  affect  some  practical 
questions  that  arise  in  connection 
with  these  contracts,  e.  g.,  the  ques- 
tion whether  such  an  obligation  on 
the  part  of  the  seller  is  ^eluded  by 
a  cUuse  disclaiming  all  warranties 
(see  infra,  IV.  c),  attention  is  called 
at  this  point  to  an  explanation  of  the 
distinction  in  an  English  case,  and 
a  further  reference  to  the  point  will 
be  found  infra,  IV.  c.  It  is  to  be  ob- 
served that  the  undertaking,  on  the 
part  of  the  seller  which  is  properly 
characterized  as  a  condition  is  one 
which  goes  to  the  essential  identity  of 
the  subject  of  the  sale, — e.  g.,  that  the 
article  furnished  is  rapeseed,  or  per- 
haps a  given  variety  of  rapeseed, — 
as  distinguished  from  one  which  goes 
to  the  mere  quality  of  the  subject  of 
the  sale,  e.  g.,  the  freedom  of  the  rape- 
seed  from  admixture  with  obnoxious 
seed  the  latter  obligation,  if  it  exists, 
is  properly  characterized  as  a  war- 
ranty rather  than  a  condition. 

In  Wallis  v.  Pratt  [1911]  A.  C. 
(Eng.)  394,  holding  that  a  clause  to 
the  effect  that  the  seller  gave  no  war- 
ranty, express  or  implied,  as  to 
growth,  description,  or  any  other 
matters,  did  not  relieve  the  seller 
from  liability,  where  a  different  va- 
riety was  furnished  than  the  seed 
stipulated  for,  Lord  Loreburn,  L  C, 
said:  "If  a  man  agrees  to  sell  some- 
thing of  a  particular  description,  he 


cannot  require  the  buyer  to  take 
something  which  is  of  a  different  de- 
scription, and  a  sale  of  goods  by  de- 
scription implies  a  condition  that  the 
goods  shall  correspond  to  it.  But  if 
a  thing  of  a  different  description  is 
accepted  in  the  belief  that  it  is  ac- 
cording to  the  contract,  then  the  buy- 
er cannot  return  it  after  haviiw 
accepted  it,  but  he  may  treat  the 
breach  of  the  condition  as  if  it  was  s 
breach  of  warran'^;  that  is  to  s^,  he 
may  have  the  remedies  applicable  to 
a  breach  of  warranty.  That  does  not 
mean  that  it  was  really  a  breach  ot 
warranty,  or  that  what  was  a  condi- 
tion in  reality  had  come  to  be  degrad- 
ed or  converted  into  a  warrant?, 
does  not  become  degraded  into  s 
warranty  ab  initio;  but  the  injared 
party  may  treat  it  as  if  it  had  become 
so,  and  he  becomes  entitled  to  the 
remedies  which  attach  to  a  breach  of 
warranty." 

II.  Implied  tiNirratUiei. 

a.  in  ifeneml. 
Contracts  for  the  sale  of  seed, 
bulbs,  nursery  stock,  etc.,  at  least  in 
so  far  as  they  may  be  said  to  include 
implied  warranties,  are  sufficiently 
distinctive  to  justify  consideration 
independently  of  contracts  for  the 
sale  of  other  articles.  Ordinarily  the 
seller  is  in  a  better  position  to  know 
the  variety  and  condition  of  the 
goods  of  the  character  under  consid- 
eration, than  the  buyer  is  or  can  be. 
While,  usually,  an  inspection  will  en- 
able the  buyer  of  goods  to  determine 
whether  or  not  the  articles  tendered 
by  the  seller  comply  with  the  terms  of 
his  contract)  this  is  not  generally  true 
as  to  seeds,  bulbs,  and  nursery  stocL 
Hence,  it  is  the  general  rule  that  the 
circumstances  attending  the  sale  of 
such  goods  raise  certain  express  or 
implied  conditions,  warranties  which 
do  not  arise  in  the  usual  conb*act8  of 
sale. 

m  Shaw  V.  Smith  (1891)  46  Kaa. 
834,  11  L.R.A.  681,  26  Pac.  886,  the 
court  said:  "The  maxim  of  the  com- 
mon law,  'caveat  emptor,'  is  a  general 
rule  applicable  to  purchases  and  sales 
of  personal  property  so  far  as  the 
quality  of  the  property  is  concerned; 
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and  under  auch  maxim,  the  buyer^  in 
the  absence  of  fraud,  purchases  at  his 
own  risk,  unless  the  seller  gives  him 
an  express  warranty,  or  unless,  from 
Uie  circumBtancea  of  the  sale,  a  war- 
ranty may  be  implied.  In  the  present 
case  no  express  warranty  was  given, 
and  the  question  then  arises,  Was 
there  any  implied  warranty?  At  the 
time  when  the  contract  for  the  pur- 
chase and  sale  of  the  flaxseed  was 
entered  into,  such  seed  was  not  pres- 
ent so  t^at  it  could  be  inspected  by 
the  purchaser,  and  when  it  arrived 
and  was  delivered  to  him,  the  defect 
in  the  seed  waa  not  apparent,  and  was 
probably  not  discoverable  by  any  or- 
dinary means  of  inspection,  and  it  was 
not  discovered  until  after  it  was 
sowed  and  when  it  failed,  to  germi- 
nate. When  the  original  contract  for 
the  purchase  and  sale  of  the  flaxseed 
was  made,  the  flaxseed  was  purchased 
and  sold  for  the  particular  purpose 
known  to  both  the  buyer  and  the  sell- 
er, of  sowing  it  in  a  field  and  of  rais- 
ing a  crop  from  it,  and  therefore  this , 
purpose  was  a  part  of  the  contract  and 
demanded  that  the  seed  should  be  suf- 
ficient for  auch  purpose.  It  in  effect 
constituted  a  warranty  on  the  part  of 
the  seller  that  the  seed  should  be  the 
kind  of  seed  had  in  contemplation  by 
both  the  parties  when  the  contract 
was  made.  The  purchaser  had  to  rely 
upon  the  seller's  furnishing  to  him 
the  kind  of  seed  agreed  upon,  and  the 
seller  in  effect  agreed  that  the  seed 
famished  should  be  the  kind  of  seed 
agreed  upon.  The  entire  contract, 
when  made,  was  executory,  and  it  was 
to  be  executed  and  performed  after- 
ward, and  to  be  performed  in  parts 
and  at  different  times.  The  seller  was 
first  to  furnish  the  seed,  and  he  did 
so  in  about  ten  days  after  the  con- 
tract was  made,  and  of  course  the  seed 
waa  to  be  the  kind  of  seed  that  would 
grow.  The  purchaser  was  after- 
wards to  sow  it  and  to  raise  a  crop. 
And  afterward  the  purchaser  waa  to 
sell,  and  the  seller  was  to  buy,  the 
crop  upon  certain  terms  and  condi- 
tions expressed  in  the  contract.  We 
think  there  was  an  implied  warrant 
on  the  part  of  the  seller  that  the  seed 


should  be  suflicient  for  the  purpose 
for  which  it  waa  bought  and  sold." 

Upon  this  point,  in  Moore  v,  McKin- 
lay  (18S6)  6  Cal.  471,  the  court  said: 
"The  plaintiff  maintains  that  the  word 
'seeds,'  tiius  used,  amounts  to  an  ex- 
press warranty;  that  it  has  an  express 
signification,  importing  an  article 
which  will  germinate  or  grow,  and 
that  it  would  be  error  to  apply  thta 
term  to  any  seeds  not  possessing 
these  properties.  And  second,  that,  if 
not  an  express  warranty,  the  law  will 
imply  a  warranty,  or,  in  other  words, 
raise  the  presumption  that  the  article 
sold  is  merchantable  and  fit  for  the 
use  for  which  it  was  sold.  At  common 
law,  the  rule  'caveat  emptor*  ap- 
plied to  all  sales  of  personal  prop- 
erty, except  where  the  vendor  gave  an 
express  warranty,  which  is  said  to  be 
such  recommendations  or  afiSrmations, 
at  the  time  of  the  sale,  as  are  sup- 
posed to  have  induced  the  purchase. 
To  constitute  a  warranty,  no  precise 
words  are  neceasary;  it  will  be  suf- 
ficient if  the  intention  clearly  appear. 
During  the  time  of  Lord  Holt,  the  doc- 
trine was  established  that  to  warrant 
no  formal  words  were  necessary,  and 
therefore  a  warranty  might  be  im- 
plied from  the  nature  and  circum- 
stances of  the  case;  and  the  maxim 
was  thus  introduced  that  a  sound 
price  imports  a  sound  bargain  or 
warranty.  This  doctrine  was  after- 
ward exploded  by  Lord  Mansfield, 
since  which  time  it  has  undergone 
some  modifications  in  the  English  and 
American  courts,  tending  in  the  for- 
mer somewhat,  and  in  some  of  the 
states  of  the  Union,  to  the  rule  of  civ- 
il law  which  implies  that  the  goods 
sold  are  merchantable  and  fit  for  the 
purpose  for  which  they  were  bought. 
The  better  opinion,  however,  I  think, 
as  deduced  from  English  and  Ameri- 
can decisions,  is  that  a  warranty  will 
not  be  implied,  except  in  cases  where 
goods  are  sold  at  sea,  where  the  party 
has  no  opportunity  to  examine  them, 
or  in  case  of  a  sale  by  sample,  or  pro- 
visions for  domestic  use." 

In  Ordway  v.  Olaon  (1911)  4  SasL 
Im  R.  343,  it  is  held  that  under  the 
Sales  of  Goods  Act,  which  provides 
tiiat  there  is  no  implied  warranty  or 
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condition  as  to  quality  or  fitness  for 
any  particular  purpose  of  goods  sup- 
plied under  contract  of  sale,  except 
where  the  buyer,  expressly  or  by  im- 
plication, makes  known  to  the  seller 
the  particular  purpose  for  which  the 
goods  are  required,  so  as  to  Bhow 
that  the  buyer  relies  on  the  seller's 
skill  or  judgment,  and  the  goods  are 
of  a  description  which  it  is  in  the 
course  of  the  seller's  business  to  sup- 
ply, no  implied  warranty  arises  on  the 
sale  of  seed  by  description,  where,  al- 
though the  buyer  made  known  to  the 
seller  the  purpose  for  which  he  re- 
quired the  seed,  nothing  was  B&id  to 
intimate  that  he  relied  upon  the  skill 
and  judgment  of  the  seller  to  provide 
grain  suitable  for  seed. 

In  Yandell  v.  Anderson  (1916)  163 
Ky.  702,  174  S.  W.  481,  the  court  said 
that,  while  a  warranty  that  the  seed 
is  reasonably  suitable  for  the  purpose 
for  which  it  is  sold  may  be  implied 
from  the  circumstances  attending  the 
sale,  yet  the  facts  under  which  the 
sale  is  made  may  be  such  as  to  repel 
the  implication.  Thus,  it  frequently 
happens  that- a  purchaser  and  seller 
have  equal  means  of  knowledge  as  to 
kind  or  fitness  of  the  seed  for  the  pur- 
pose for  which  it  is  sold,  or  the  seller 
informs  the  purchaser  that  he  has  no 
knowledge  of  the  article  purchased,  or 
the  language  used  may  be  sufficient 
to  show  that  the  sale  is  made  with  the 
understanding  that  the  purchaser  is 
to  take  the  goods  as  they  are.  "Where 
the  purchaser  is  so  informed,  he 
necessarily  purchases  on  his  own 
judgment  and  at  his  own  risk.  In 
such  cases  the  doctrine  of  caveat 
emptor  applies.  ...  If  this  princi- 
ple of  law  was  applicable  to  the  facts 
in  this  case,  and  we  think  it  was,  the 
instruction  on  the  subject  is  not  er- 
roneous because  it  nullified  the  in- 
struction on  implied  warranty,  for,  if 
the  facts  were  true, — and  that  was  a 
question  for  the  jury, — there  was  no 
implied  warranty.  Nor  is  there  any 
merit  in  the  contention  that  the  de- 
fense set  forth  in  instruction  No.  5 
was  not  pleaded.  Plaintiff  sought  a 
recovery  on  both  an  express  and  im- 
plied warranty.  Defendants  denied 
the  warranty.    Under  this  denial  it 
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was  competent  for  them  to  show,  not 
only  that  there  was  no  express  war- 
ranty, but  to  establish  facta  negativ- 
ing an  implied  warranty,  and  to  have 
this  phase  of  the  case  sulnnitted  to 
the  jury  without  a  plea  to  that  effect, 
which,  as  a  matter  of  facti  would  have 
amounted  to  nothing  more  than  an  af- 
firmative denial.** 

In  Moore  v.  McKinlay  (1856)  6  CaL 
471,  where  seed  was  sold  to  be  shipped 
by  vessel,  and  the  buyer  was  request- 
ed to  open  and  inspect  the  same,  but 
declined  to  do  so,  and  paid  for  i^  and 
it  was  afterwards  tested  and  found  to 
be  almost  wholly  worthless,  it  was 
held  he  could  not  rely  upon  an  im- 
plied warranty  of  merchantability  or 
fitness  for  the  use  for  which  it  was 
sold,  sinca  he  had  an  opportunity,  but 
declined,  to  inspect  the  seed  before 
accepting  it. 

b.  Implied  toarranty  aa  affected  by  re- 
lation of  seller  to  goods  mold. 

A  distinction  has  sometimes  been 
made  as  to  implied  warranties  rel- 
ative to  seed  or  nursery  stock  when 
sold  by  the  grower,  and  when  sold  by 
a  middleman,  jobber,  or  dealer,  and 
in  this  regard  sales  by  the  latter 
classes  of  sellers  do  not  so  readily 
raise  an  implication  of  warranty  of 
kind,  variety,  condition,  or  quality  as 
do  sales  by  a  grower. 

For  example,  it  has  been  held  that 
a  middleman,  ignorant  of  the  charac- 
ter of  seed  which  he  is  selling,  does 
not  warrant  its  germinative  power. 
Coleman  v.  Simpson  (1918)  168  App. 
Div.  461,  143  N.  Y.  Supp.  687,  subse- 
quent appeal  in  (1914)  162  App.  Div. 
335,  147  N.  ,y-  Supp.  865. 

Although  the  seller  of  seed  is  a 
dealer  and  not  a  grower,  if  he  elects 
to  repeat  as  facts  statements  as  to  the 
variety  of  the  seed  made  to  him  by 
the  parties  from  whom  he  purchased, 
he  is  liable  upon  the  statements,  if  un- 
true and  acted  upon  to  the  damage  of 
a  purchaser.  Hise  v.  Romeo  Stores 
Co.  (1921)  —  Colo.  — .  199  Pac.  483. 

In  Calhoon  v.  Brinker  (1907)  17 
Ohio  Dec.  705,  in  holding  that  a  seeds- 
man, by  giving  a  packet  marked  with 
the  name  of  a  variety  of  seed  asked 
for,  did  not  warrant  that  these  seeds 


Digitized  by  Google 


ANNO.— SALE— SEED— WARRANTl. 


863 


would  grow  that  variety  of  plant, 
said:  '*It  seems  to  me  that  the  law 
may  be  different  in  the  case  of  a 
seedsman  in  a  large  city,  selliug  and 
delivering  seeds,  from  what  it  is 
where  the  seeds  are  bought  from  a 
farmer  or  a  gardener  who  sells  what 
he  has  grown.  WiUiout  evidence  on 
the  subject,  a  court  must  not  be  blind 
to  the  ordinary  facts  of  life,  and  the 
fact  about  the  business  of  a  seedsman 
in  a  large  city  is>  that  he  handles 
chiefly  goods  which  he  gets  from  oth- 
ers; some  of  them  from  foreign  coun- 
tries. The  evidence  in  this  case  is 
explicit  that  the  defendant  did  not 
himself  produce  these  seeds.  He  said 
to  plaintiff,  'They  were  raised  for  me,' 
in  other  words,  *I  did  not  produce 
them;  I  got  them  from  the  producer* 
— and  while  it  is  not  of  much,  or  any, 
importance  in  this  case,  it  might  in 
some  cases  be  important  to  determine 
whether  the  seeds  were  sold  by  a  ]per- 
son  in  the  commercial  business  of 
selling  seeds,  or  by  a  gardener  or  a 
farmer  selling  that  which  he  himself 
produced.  The  rule  manifestly  must 
be  different.  If  one  go  to  a  farmer  ' 
and  ask  him  for  certain  seeds,  the 
natural  inference — ^the  one  which  the 
producer  has  a  right  to  draw— is  that 
the  seeds  furnished  are  those  which 
the  farmer  himself  has  taken  from 
the  squash,  and  the  case  would  be 
very  different  from  that  of  a  man  who 
gets  his  material,  perhaps  in  carload 
lots,  from  foreign  states  and  foreign 
countries.  Passing  from  the  charac- 
ter of  defendant's  business  and  the 
manner  in  which  ha  handles  seeds,  we 
come  to  the  subject  of  the  seeds  them- 
selves. This  is  the  determining  thing 
in  this  case<  And  here  we  must  recog- 
nize the  facts  of  vegetable  life,  even 
without  any  evidence.  We  all  know 
that  no  human  being  can  take  those 
seeds  that  were  sold  and  tell  what 
variety  of  the  species  they  belong  to, 
until  the  fruit  is  ripened.  We  know 
that  no  one  can  tell  by  simple  inspec- 
tion whether  the  seed  is  alive  or  dead, 
whether  or  not  it  will  germinate.  We 
know  that  farmers  in  the  springtime, 
in  order  to  know  whether  or  not  seed 
will  grow,  put  some  of  it  in  water  to 
see  whether  or  not  it  will  germinate. 


or  sprout,  as  they  call  it  That  is  the 
sort  of  subject-matter  that  is  being 
dealt  with  here.  It  is  something 
of  which  the  life  and  character 
are  hidden  and  in  mystery.  No 
amount  of  diligence  on  the  part  of 
any  of  us  would  enable  ns  to  take 
these  seeds  as  they  were  brought  into 
this  court  room  yesterday,  and  tell 
what  they  would  produce.  In  this 
case  a  special  variety  of  squash  seed 
was  asked  for.  We  all  know  that  va- 
rieties are  not  permanently  fixed 
qualities;  that  under  different  con- 
ditions of  soil  and  climate  they  quick- 
ly change,  if  not  carefully  protected 
^against  that.  We  know,  for  instance, 
that  if  a  seed  be  planted  in  one  lot, 
and  in  a  near-by  lot  there  be  a  differ- 
ent variety  of  the  same  species,  the 
insects  will  fly  from  one  to  the  other 
and  carry  the  pollen  from  one  to  the 
other;  and  while  one  variety  ia  plant- 
ed, a  different  variety  is  produced. 
Tidce  the  ordinary  sweet  corn  that  is 
used  for  the  table,  and  plant  It  near 
a  fleld  of  common  yellow  corn,  and 
the  first  season  the  sweet  corn  will 
deteriorate  by  the  transmission  of  the 
pollen,  by  insects  or  by  the  wind,  from 
the  other  fleld.  Considering  the  na- 
ture of  this  man's  business,  consider^ 
ing  the  nature  of  the  subject-matter 
with  which  he  was  dealing,  it  seems 
clear  that  if  all  that  had  been  done 
were  what  I  have  thus  far  enumerat- 
ed, this  court  is  of  opinion  there 
would  be  no  warranty  that  the  prod- 
uct would  be  'mammoth  golden  yellow- 
bush  squash.' " 

This  distinction,  however,  ia  ap- 
parently not  ordinarily  recognized  by 
the  courts,  and,  as  shown  by  the  fol- 
lowing cases,  a  strict  rule  of  account- 
ability is  enforced  against  sellers  of 
seeds,  nursery  stock,  etc.,  without  ref- 
erence to  the  manner  in  which  they 
became  possessed  of  the  articles  they 
sell  for  seeding  and  planting. 

For  example,  in  Buckbee  v.  P. 
Hohenadel,  Jr.,  Co.  (1915)  L.R.A. 
1916C,  1001,  139  C.  C.  A.  478,  224  Fed. 
14,  Ann.  Cas.  1918B,  88,  the  court, 
after  reviewing  the  authorities,  add- 
ed :  "We  are  impressed  with  no  doubt 
that  the  doctrine  on  which  damages 
are  awarded  for  misrepresentation  in 
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the  sate  of  seed  is  equally  applicable 
to  both  classes  of  sale,  as  upheld  in 
Randall  v.  Raper  (1858)  4  Jur.  N.  S. 
662.  El.  Bl.  &  El.  84,  120  Eng.  Reprint, 
438,  27  L.  J.  Q.  B,  N.  S.  266,  6  Week. 
Rep.  445;  that  no  substantial  distinc- 
tion exists  to  authorize  one  rule  of 
just  recovery  when  a  sale  is  made  di- 
rectly to  the  grower,  and  a  different 
and  plainly  inadequate  measure  when 
sold  to  a  dealer  for  resale  to  growers 
of  the  seed.  The  seller  who  gathers 
and  packs  the  seed  for  sale  is  neces- 
sarily required  to  know  its  variety  for 
the  intended  use  by  growers,  and  his 
warranty  thereof,  whether  directly 
made  to  the  grower  or  to  the  inl^er- 
mediate  dealer  for  resale  to  growers, 
may  justly  render  him  chargeable  for 
the  damages  suffered  by  the  growers, 
when  the  circumstances  of  his  sale 
authorize  the  inference  that  the  war- 
ranty was  to  be  thus  carried  forward 
to  the  growers.  Indemnity  for  mis- 
representation so  carried  forward  is 
within  the  contemplation  of  his  con- 
tract of  sale  to  the  dealer,  and 
allowance  thereof  is  not  open  to  the 
objection  of  remote  or  speculative 
damages.  Under  the  facts  above  stat- 
ed, the  vendee  Marsh  undoubtedly 
stands  in  the  relation  of  producer  of 
the  crop,  which  be  obtained  through 
placing  out  the  seed  with  the  actual 
growers;  and  the  distinction  from  the 
facts  involved  in  Randall  v,  Raper 
(Eng.)  supra,  arises  out  of  the  inter- 
vention of  Hohenadel  as  the  actual 
vendee.  Although  the  purchase  was 
made  for  his  use  and  benefit,  such 
purpose  was  not  disclosed  to  the  de- 
fendant in  making  the  contract. 
Nevertheless  the  negotiatio^is  were 
entirely  with  Hohenadel,  who  drafted 
and  executed  the  contract  on  the  part 
of  the  corporation,  and  the  question 
whether  the  defendant  understood 
that  the  seed,  as  warranted  by  him, 
was  to  be  resold  to  a  grower,  as 
averred  in  the  declaration,  does  not 
impress  us  to  be  materially  affected 
by  such  personal  relation  of  Hohena- 
del in  the  transaction.  The  crucial 
inquiry  was  of  defendant's  under- 
standing of  such  purpose  of  direct 
resale  to  the  grower,  and  thereupon 
we  believe  the  finding,  under  the  cir- 


cumstances in  evidence,  is  not  review- 
able under  the  present  inquiry.  On 
the  other  hand,  however,  we  are  of 
opinion  that  the  principle  of  the  rule 
for  this  extraordinary  allowance  of 
growers'  damages  requires  its  limita- 
tion»  as  defined  in  the  above  quota- 
tion from  Sutherland  on  Damages. 
The  warranty  direct  to  the  growers 
imposes  such  liability  per  se.  Not  so 
in  the  case  of  sale  to  a  dealer,  where- 
in various  interpositions  may  arise 
before  ultimate  sale  to  growers,  all 
beyond  oversight  on  the  part  of  the 
original  seller;  and  without  his  con- 
currence, either  express  or  implied, 
for  carrying  forward  the  warranty  to 
a  grower,  we  believe  the  ordinary  lia- 
bility for  breach  of  contract  must 
arise,  which  does  not  extend  to  loss 
suffered  by  the  grower.  So,  in  making 
such  sale,  he  may  either  decline  or 
accept  the  extraordinary  liability  in- 
volved in  a  sale  to  the  grower.  But 
if  he  warrants  to  the  dealer,  with  the 
understanding  that  resale  is  to  be 
made  directly  to  growers  of  the  seed, 
he  may  rightly  become  bound  for  the 
loss  thus  brought  directly  within  the 
contemplation  of  his  sale  and  war- 
ranty. The  issue  raised  herein  as  to 
such  understanding  on  the  part  of  the 
defendant  in.  making  the  contracts 
must  be  determined  from  the  evi- 
dence, circumstantial'  or  direct,  with 
the  burden  resting  on  the  plaintiff  to 
establish  such  understanding  as  an 
issue  of  fact." 

In  Sanford  v.  Brown  Bros.  (1913) 
208  N.  Y.  90,  50  L.R.A.(N.S.)  778.  101 
N.  E.  797,  it  is  held  that  where  a 
nursery  company  sold  trees,  which  it 
raised  in  part  and  purchased  in  part 
from  other  growers,  for  the  purpose 
of  having  the  same  set  out  for  com- 
mercial orchards,  the  buyer  was  en- 
titled to  have  trees  of  the  several 
species  named  by  him  furnished  by 
the  defendant.  The  court  said:  "The 
defendant  upon  acceptance  of  the  or- 
der undertook  to  deliver  the  trees 
specified  by  plaintiff  and  paid  for  by 
him.  If  defendant  assumed  to  fill  the 
order  by  trees  in  part  purchased  from 
other  dealers,  the  risk  was  assumed  by 
defendant  and  not  by  the  plaintiff, 
and  failure  on  the  part  of  defendant 
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to  deliver  the  goods  ordered  and  of 
the  quality  prescribed,  or  the  delivery 
of  trees  other  th&n  the  trees  it  agreed 
to  deliver,  renders  it  liable  for 
breach  of  contract." 

In  Cline  v.  Mock  (1910)  150  Mo. 
App.  431,  131  S.  W.  710,  the  seller  of 
orange  cane  seed  ordered  the  same 
at  the  request  of  the  buyer,  knowing 
that  the  buyer  intended  to  use  it  for 
seed.  The  seller,  however,  was  not 
engaged  in  the  retail  seed  business, 
but  in  the  retail  hardware  business, 
and  ordered  the  seed  simply  as  an  ac- 
commodation for  the  buyer,  although 
he  made  a  small  profit  on  the  transac- 
tion. Under  these  circumstances  it 
was  held  that  there  was  an  implied 
warranty  that  the  seed  was  true  to 
name,  or,  as  stated  by  the  court,  an 
implied  warranty  that  the  seed  was 
suitable  for  seed,  it  appearing  that  the 
seed  was  a  mixture  of  cracker  com, 
broom  com,  and  various  kinds  of  cane 
seed  so  that  the  crop  was  worthless. 

And  see  cas^i  referred  to  supra, 
11.  a. 

o.  Sxcluaion   of   implied   warramty  by 

It  has  been  held  that  an  mcpresa 
warranty  a»  to  quality,  etc.,  of  seed, 
bulbs,  and  nursery  stock,  will  pre- 
clude an  implied  warranty  relative  to 
the  same  subject-matter. 

Thus,  in  Slinger  v.  Totten  (1917) 
38  S.  D.  249,  L.R.A.1917C,  539,  160  N. 
W.  1008,  a  provision  in  a  contract  for 
the  sale  of  corn  for  seed  that  the  sell- 
er guaranteed  all  seed  sent  oat  from 
his  house,  and  that  he  was  willing  to 
guarantee  a  satisfactory  test,  with  the 
'further  provision:  "Ten  days  after 
you  receive  the  goods  will  be  allowed 
for  you  to  make  a  thorough  test. 
Test  them  any  old  way  you  like, 
and  if  not  satisfied,  let  me  know, 
and  I  will  refund  your  money," 
constituted  an  express  warranty  of 
the  germinative  power  or  quality  of 
the  seed  and  excluded  any  implied 
warranty  in  this  regard,  and  that, 
since  it  was  limited  to  a  test  of 
the  seed,  where  the  grower,  with- 
out testing  the  seed,  planted  the  same, 
he  could  not  rely  upon  a  breach  of 
this  warranty  for  damage  due  to  the 
16  A.L.R^6. 


fact  that  the  seed  did  not  germinate 
and  grow.  The  court  said:  "It  is  a 
well-settled  principle  of  law,  as  ap- 
plied to  sales,  that  an  implied  war- 
ranty arises  only  when  there  is  no 
express  warranty,  and  that  an  express 
warranty  always  excludes  an  implied 
warranty.  .  .  .  While  the  warranty 
expressed  in  the  contract  and  the 
implied  warranty  contended  for  by 
the  plaintiff  are  stated  in  different 
language,  both  warranties  relate  to 
the  same  quality  of  the  seed  com,  to 
wit,  to  its  germinating  qualities.  The 
only  difference  is  in  the  manner  of 
ascertaining  the  existence  of  this 
quality.  Under  the  terms  of  the  con- 
tract as  set  out  in  plaintiff's  amend- 
ed complaint,  he  had  it  in  his  power 
to  protect  himself  from  any  loss  what- 
ever, except  the  trifling  expense  of 
testing  the  com.  He  alleges  in  his 
amended  complaint  that  he  purchased 
the  com  on  or  about  the  1st  day  of 
February,  and  that  he  did  not  plant  it 
until  between  the  11th  and  20th  days 
of  the  following  month  of  May.  Hadhe 
availed  himself  of  his  rights  under 
the  terms  of  the  contract,  and  as  de- 
fendant urged  him  to  do,  by  testing 
the  corn  within  ten  days  after  he  pur- 
chased it,  he  would  have  ascertained 
that  it  was  hot  fit  for  seed,  and  would 
not  only  have  been  able  to  return  it 
and  had  his  purchase  money  returned 
to  him,  but  could  have  procured  other 
seed  before  planting  time.  Having 
failed  to  make  the  test  of  the  said 
seed  corn,  as  provided  for  in  the  con- 
tract, and  having  planted  the  same 
without  testing  it,  he  assumed  the  risk 
of  its  germinating  qualities,  and  the 
defendant  was  relieved  from  further 
liability." 

It  is  proper  for  the  court  to  sub- 
mit the  case  to  a  jury  on  the  theory 
both  of  an  express  warranty  and  im- 
plied warranty  as  to  the  quality  and 
condition  of  the  article.  Totten  v. 
Stevenson  (1912)  29  S.  D.  71,  135  N. 
W.  715.  In  this  case,  and  upon  this 
point,  the  court  said :  "It  seems  to  be 
generally  held,  with  some  exceptions, 
that  there  can  be  no  implied  warranty 
of  fitness  where  there  is  an  express 
warranty  upon  the  same  subject;  but 
that  rule  would  not  necessarily  ren- 
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der  erroneous  the  instruction  in  ques- 
tion, as  there  might  exist  either  one 
or  the  other,  where  the  opposite  of 
either  one  or  the  other  is  found  not 
to  exist,  and  both  might  be  consid- 
ered on  the  trial  of  the  suit»  without 
finding  that  both  existed.  At  the  time 
the  instruction  in  question  was  given, 
the  trial  court  would  not  be  presumed 
to  know  what  the  finding  of  the  jury 
might  be  as  to  whether  or  not  there 
was  an  express  warranty.  If  the  jury 
found  there  was  an  express  warranty, 
of  course,  there  could  not  be  an  im- 
plied one,  and  the  question  of  im- 
plied warranty  then  ceased  to  be  an 
issue;  but,  on  the  other  hand,  if  the 
jury  found  there  was  no  express  war- 
ranty, then  there  was  evidence  in  the 
case  sufficient  to  warrant  the  court  in 
instructing  the  jury  that,  before  de- 
fendant would  be  entitled  to  a  verdict 
under  his  counterclaim  for  breach  of 
contract  in  plaintiff's  refusing  to  re- 
ceive the  com,  he  must  show  that  the 
corn  tendered  by  him  to  plaintiff  was 
reasonably  fit  for  the  purpose  for 
which  plaintiff  agreed  to  purchase 
the  same;  the  evidence  further  show- 
ing that  the  defendant  grew  the  corn 
in  question,  that  Uie  same  was  not 
presoit  at  the  place  where  said  con- 
tract was  made,  and  was  not  inspected 
*  by  plaintiff." 

.  d.  Character  of  implied  worranHM. 

1.  In  general. 

Warranties  arising  from  the  sale 
of  seed  plants,  vines,  and  nursery 
stock,  are  of  different  kinds.  The 
warranty  may  be  as  to  variety,  or  as 
to  condition,  germinative  qualities,  or 
fitness  and  suitability.  Cases  involv- 
ing these  different  warranties  are 
herein  classified  according  to  the 
character  of  the  warranty. 

The  obligation  of  the  seller  is  based 
upon  the  inference  that,  under  a  con- 
tract of  sale  of  this  character,  the 
description  is  regarded  by  the  parties 
as  an  essential  term  of  the  contract; 
hence  the  seller  will  be  held  implied- 
ly to  warrant  that  the  articles  deliv- 
ered shall  be  of  the  variety  indicated 
by  the  description,  and  that  they  shall 
be  in  a  condition  fit  and  suitable  for 
use  as  seed,  bulbs,  or  nursery  stock. 


For  example,  under  the  usual  war- 
ranty or  condition  that  the  seller 
shall  tender  an  article  which  in  all 
substantial  respects  is  identical  witii 
the  article  described  in  the  contract 
of  sale,  the  seller  of  seed,  bulbs,  or 
nursexy  stock  must  deliver  an  article 
of  the  variety  designated  in  the  con- 
tract, and,  properly  to  come  within 
the  designation  •  of  "seed,"  the  grain 
delivered  must  possess  germinative 
properties,  and  bulbs  and  nursery 
stock  must  be  in  a  condition  to  grow 
under  ordinary  conditions.  The  pres- 
ence or  absence  of  these  characteris- 
tics cannot  ordinarily  be  determined 
by  any  inspection  available  to  the 
average  buyer,  and  hence,  whether 
regarded  as  conditions  or  warranties, 
they  survive  acceptance.  And,  as 
hereinafter  pointed  out.  these  war- 
ranties are  not  limited  to  warranties 
as  to  variety  and  germinative  prop- 
erties, but  also  include  other  specific 
warranties  inferred  from  the  obliga- 
tion of  the  seller  to  deliver  articles  in 
variety  true  to  the  description,  and  ' 
which  are  suitable  and  fit  for  use  as 
seed,  bulbs,  or  nursery  stock. 

The  scope  of  the  warranty  depmds 
upon  the  circumstances  of  the  particu- 
lar case,  as  shown  by  the  pleadings 
and  the  evidence.  In  this  regard  it 
has  been  pointed  out  that  the  jury 
may  conclude  that  the  warranty  or 
undertaking  of  the  seller  did  not  ex- 
tend beyond  the  fact  that  the  grain 
was  of  the  kind  bpecified,  but,  in  view 
of  the  admission  in  tite  answer,  it  VMy 
be  assumed  further  that  it  was 
furnished  for  the  express  purpose  of 
being  used  for  the  production  of  a 
crop,  and  hence  that  by  implication, 
if  not  expressly,  the  defendant  war- 
ranted it  reasonably  fit  for  that  pux^ 
pose.  Sbatto  v.  Abemethy  (1886)  85 
Minn.  638,  29  N.  W.  826. 

In  Grisinger  v.  Hubbard  (1912)  21 
Idaho,  469,  122  Pac.  853,  Ann.  Gas. 
1913E,  87,  the  court  pointed  out  that 
growers  of  young  fruit  trees  which 
are  to  be  sold  to  persons  who  de- 
sire to  cultivate  commercial  fruit 
orchards  •  are  presumed  to  produce 
such  trees  for  the  purpose  of  develop- 
ment into  commercial  trees, — that  is, 
trees  tiiat  will  produce  fruit,  suit- 


Digitized  by  Google 


ANNO.— SALE— SE£!I>-WABRANTY. 


867 


able  for  commercial  purposee, — and 
that  they  shall  be  suitable  for  the 
purpose  for  which  they  are  sold,  and 
of  the  kind  and  quality  which  fulfil 
the  purpose  for  which  they  were  orig- 
inally produced*  and  in  such  a  phjrsi- 
cal  condition  that  they  will  grow  after 
being  transplanted,  if  ordinary  care 
and  attention  are  given  them  in  their 
planting  and  cultivation;  and  it  will 
be  presumed  that  the  trees  are  pro- 
cured for  the  purpose  of  growing  and 
developing  commercial  orchards,  and 
with  a  belief  that  the  trees  are  in  such 
a  condition  that  they  will  grow,  if 
properly  planted  and  cultivated. 
This  being  the  intention  of  both  the 
seller  and  the  purchaser  at  the  time 
the  contract  was  made,  the  facts  raise 
an  implied  warranty  on  the  part  of 
the  seller  that  the  trees  are  of  the 
kind  and  quality  indicated,  and  in  a 
healthy  and  growing  condition  at  the 
time  they  were  sold  and  delivered  to 
the  purchaser.  The  purpose  of  the 
parties  becomes  a  part  of  the  con- 
tract of  purchase  and  sale,  and  con- 
stitutes a  warranty  on  the  part  of  the 
seller  that  the  fruit  trees  ordered  and 
sold  are  of  the  kind  and  in  the  con- 
dition contemplated. 

In  Kelly  v.  Lum  (191S)  76  Wash. 
135,  49  L.R.A.(N.S.)  1151,  134  Pac. 
819,  the  court  said  that  "each  case 
depends,  jof  course,  somewhat  upon  its 
own  circumstances,  but,  where  the 
article  sold  is  of  such  a  character  that 
the  purchaser  cannot  know  all  of  the 
conditions  to  which  it  has  been  sub- 
jected, he  must  rely  as  to  that  upon 
the  representations  of  the  vendor. 
Hence,  where  the  evidence  shows  that 
the  buyer  made  known  to  the  seller 
the  variety  of  articles  desired  and  the 
purpose  for  which  they  were  intended, 
and  the  seller  claimed  to  have  such 
articles,  and  undertook  to  fill  the  buy- 
er's order,  there  was  an  implied  war- 
ranty that  the  articles  had  not  been  so 
far  maltreated  as  to  prevent  them 
from  growing. 

In  Depew  v.  Peck  Hardware  Co. 
(1907)  121  App.  Div.  28,  105  N.  Y. 
Supp.  390,  affirmed  in  (1909)  197  N, 
Y.  528,  90  N.  E.  1158,  the  court  said: 
"The  cases  cited  by  the  appellant  to 
the  effect  that  there  is  no  implied  war- 


ranty of  quality,  only  in  exceptional 
cases,  do  not  apply  to  the  facts  pre- 
sented in  this  record.  The  plaintiff 
paid  for,  and  supposed  he  was  pur- 
chasing, a  valuable  seed  of  a  certain 
kind,  and  after  the  crop  partially  ma- 
tured he  discovered  that  he  had  ob- 
tained a  worthless  kind  of  seed,  and  a 
valueless  crop  had,  resulted.  He  did 
not  get  what  he  bought.  If  the  alfalfa 
seed  had  been  defective,  not  up  to  the 
standard  in  quality,  there  would  have 
been  no  implied  warranty.  A  pur- 
chaser innocently  buying  seed,  the 
kind  of  which  he  cannot  ascertain  by 
reasonable  inspection,  may  assume  in 
ordinary  circumstances  that  he  is 
getting  what  he  purchased.  The 
plaintiff  knew  nothing  of  alfalfa 
seed.  He  was  not  capable  of  making 
a  discriminating  inspection  of  it. 
Whatever  inspection  he  made  was 
fruitless.  The  evidence  shows  that 
the  trefoil  closely  resembles  the  al- 
falfa seed.  They  are  very  similar  in 
shape  and  color  and  size,  ...  re- 
markably like  that  of  the  alfalfa  in 
generjd  appearance.  Only  an  expert 
can  distinguish  them  is  the  effect  of 
the  testimony  of  Mr.  Stewart,  the 
botanist  of  the  state  agric  u  Itu  ra  1 
experiment  station  at  Geneva.  The 
authorities  sustain  the  finding  of  the 
jury  that  there  was  an  implied  war- 
ranty by  the  defendant,  surviving  ac- 
ceptance that  the  seed  sold  the  plain- 
tiff was  alfalfa  seed." 

2.  A»  to  germinative  quaUUet. 

By  the  weight  of  authority,  the  sale 
of  seed  to  be  sowied  or  planted  also 
raises  an  implied  warranty  that  the 
seed  possesses  at  least  usual  and  or- 
dinary germinative  qualities,  so  that, 
under  usual  and  ordinary  conditions, 
it  will  sprout  and  grow.  Shaw  v. 
Smith  (1891)  46  Kan.  334,  11 
L.R.A.  651,  25  Pac.  886;  Prentice 
V.  Fargo  (1900)  53  App.  Div.  608,  66 
N.  Y.  Supp.  1114,  affirmed  without 
opinion  in  (1903)  173  N.  Y.  593,  65  N. 
E.  1121;  Coleman  v.  Simpson  (1913) 
158  App.  Div.  461,  143  N.  Y.  Supp.  587, 
subsequent  appeal  in  (1914)  162  App. 
Div.  336,  147  N.  Y.  Supp.  865;  Kelly 
V.  Lum  (1913)  75  Wash.  136,  49  L.R.A. 
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(N.S.)  1151,  134  Pac.  819;  Flick  v. 
Wetherbee  (1866)  20  Wis.  393. 

In  Shaw  v.  Smith  (Kan.)  supra,  the 
court  said:  "The  maxim  of  the  com- 
mon law,  'caveat  emptor,'  is  the  gen- 
eral rule  applicable  to  purchases  and 
sales  of  personal  property,  so  far  as 
the  quality  of  the  property  is  con- 
cerned; and  under  such  maxim,  the 
buyer,  in  the  ab&ence  of  fraud,  pur- 
chases at  his  own  risk,  unless  the 
seller  srives  him  an  express  warranty, 
or  unless,  from  the  circumstances  of 
the  sale,  a  warranty  may  be  implied. 
In  the  present  case  no  express  war- 
ranty was  given*  and  the  question 
then  arises,  Was  there  any  implied 
warranty?  At  the  time  when  the  con- 
tract for  the'purchase  and  sale  of  the 
flaxseed  was  entered  into,  such  seed 
was  not  present  so  that  it  could  be 
inspected  by  the  purchaser,  and  when 
it  arrived  and  was  delivered  to  him 
the  defect  in  the  seed  was  not  appar- 
ent, and  was  probably  not  discover- 
able by  any  ordinary  means  of  inspec- 
tion, and  it  was  not  discovered  until 
after  it  was  sowed  and  when  it  failed 
to  germinate.  When  the  original  con- 
tract for  the  purchase  and  sale  of  the 
flaxseed  was  made,  the  flaxseed  was 
purchased  and  sold  for  the  particular 
purpose,  known  to  both  the  buyer  and 
the  seller,  of  sowing  it  in  a  field  and 
of  raising  a  crop  from  it.  and  there- 
fore this  purpose  is  a  part  of  tiie  con- 
tract and  demanded  that  the  seed 
should  be  suflicient  for  such  purpose. 
It,  in  effect,  constituted  a  warranty  on 
the  part  of  the  seller  that  the  seed 
should  be  the  kind  of  seed  had  in  con- 
templation by  both  the  parties  when 
the  contract  was  made.  The  purchaser 
had  to  rely  upon  the  seller's  furnish- 
ing to  him  the  kind  of  seed  agreed 
upon,  and  the  seller  in  effect  agreed 
that  the  seed  furnished  should  be  the 
kind  of  seed  agreed  upon.  The  entire 
contract  when  made  was  executory, 
and  it  was  to  be  executed  and  per- 
formed afterward,  and  to  be  per- 
formed in  parts  and  at  different  times. 
The  seller  was  first  to  furnish  the 
seed,  and  he  did  so  in  about  ten  days 
after  the  contract  was  made,  and  of 
course  the  seed  was  to  be  a  kind  of 
seed  that  would  grow.   The  purchas- 


er was  afterwards  to  sow  it  and  to 
raise  a  crop.  And  afterward  the  par- 
chaser  was  to  sell,  and  the  seller  was 
to  buy,  the  crop  upon  certain  terms 
and  conditions  expressed  in  the  con- 
tract. We  think  there  was  an  implied 
warranty  on  the  part  of  the  seller  that 
the  seed  should  be  suflicient  for  the 
purpose  for  which  it  was  bought  and 
sold." 

In  Prentice  v.  Fargo  (1900)  53  App. 
Div.  608,  65  N.  Y.  Supp.  1114,  affirmed 
without  opinion  in  (1903)  173  N.  Y. 
593,  65  N.  E.  1121,  it  is  held  that  a 
sale  by  a  grower  of  wheat  for  seed 
raises  the  implied  warrant  that  it  is 
free  from  latent  defects  arising  from 
the  manner  of  cultivation,  harvestiiig, 
and  storing  it,  and  this  warranty  is 
breached  where,  by  reason  of  the  seed 
becoming  wet,  it  was  so  injured  as  to 
affect  its  germinative  properties.  The 
fact  that  the  seller  offered  the  seed 
at  a  lower  price  if  the  buyer  would 
take  it  just  as  it  was,  without  clean- 
ing it,  did  not  affect  titis  implied  war- 
ranty. 

In  Flick  T.  Wetherbee  (Wis.)  su- 
pra, it  was  held  that  a  requirement  in 
a  lease  of  a  farm  on  shares  that  the 
lessor  shall  furnish  good  seed  is 
breached,  where  the  lessor  furnishes 
corn  for  seed  which  does  not  possess 
sufficient  germinative  properties  to 
sprout  and  grow.  ^ 

In  Coleman  v.  Simpson  (1913)  ISS 
App.  Div.  461,  143  N.  Y.  Supp.  587. 
it  is  held  that  a  sale  of  seed  oata  by 
a  dealer,  who,  the  buyer  knew,  par- 
chased  the  same  upon  the  market  for 
delivery  to  him,  did  not  raise  an  im- 
plied warranty  as  to  the  germinative 
property  of  tiie  oats.  In  this  regard 
the  case  is  distinguished  from  otbo 
New  York  cases  holding  that  an  im- 
plied warranty  was  raised  upon  a  sale 
by  a  grower.  Upon  subsequent  appeal 
in  (1914)  162  App.  Div.  335.  147  N.  Y. 
Supp.  865,  it  was  held  that,  where  the 
seller  asserted  that  the  oats  wen 
tested  oats,  this  constituted  an  ex- 
press warranty  which  was  breached, 
where  it  appeared  that  the  oats  bad 
been  sulphured  in  order  to  destroy 
impurities,  since  such  a  treatment 
also  injured,  if  it  did  not  destroy,  the 
germinative  properties  of  the  seed. 
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When  the  parchaser  of  nursery 
trees  makes  known  to  the  seller  the 
character  of  trees  desired,  and  the 
parpose  for  which  they  are  intended, 
the  sale  to  him  by  the  seller  raises 
IB  implied  warranty  that  the  trees 
are  reasonably  fit  for  the  purpose  for 
which  they  are  purchased — ^that  they 
are  true  to  name  and  will  germinate 
and  grow.  Kelly  v.  Lum  (1913)  75 
Wadu  136,  49  L.R,A.(N.S.)  1151,  134 
Pac.  819.  The  court  said:  "The  gen- 
eral rule  is  that,  on  a  sale  of  nursery 
trees  for  planting,  there  is  an  implied 
warranty  that  the  trees  are  reason- 
ably fit  for  the  purpose  for  which 
they  are  purchased ;  that  they  are  true 
to  Dame  and  will  germinate  and  grow. 
In  other  words,  they  are  warranted 
to  be  free  from  defects  arising  from 
negligent  cultivation  or  handling. 
Each  case  depends,  of  course,  some- 
what upon  its  own  circumstances,  but 
the  foregoing  is  the  rule  where  the 
article  sold  is  of  such  a  character  that 
the  purchaser  cannot  know  all  of  the 
conditions  to  which  it  has  been  sub- 
jected, but  must  rely  as  to  that  upon 
the  representations  of  the  vendor. 
Here  the  evidence  shows  that  the  ven- 
dee made  known  to  the  vendor  the 
character  of  trees  desired,  and  the 
parpose  for  which  they  were  intend- 
ed; that  the  vendor  claimed  to  have 
sach  trees,  and,  on  the  vendee's  order, 
sent  to  him  the  trees  here  in  question. 
We  think  unquestionably  there  was 
an  implied  warranty  that  the  trees 
had  not  been  so  far  maltreated  as  to 
prevent  them  from  growing." 

But  it  has  been  held  that  where  a 
grower  buys  a  specific  article,  such  as 
western  German  millet  seed,  and  such 
article  is  furnished  him,  there  is  no 
implied  warranty  that  the  seed  will 
germinate  and  produce  good  crops,  or 
that  it  is  reasonably  fit  for  the  pur- 
pose for  which  it  is  to  be  applied. 
Gardner  v.  Winter  (1904)  117  Ky. 
382,  63  L.R.A.  647,  78  S.  W.  148. 

In  Jacot  V.  Grossman  Seed  &  Sup- 
ply Co.  (1913)  115  Va.  90,  78  S.  E. 
646,  involving  a  sale  of  seed  by  a 
wholesale  house  to  a  dealer,  it  was 
held  that,  where  a  dealer  sold  the  seed 

description  and  by  sample,  this  did 
not  raise  an  implied  warranty  of  the 


germinative  properties  .of  the  seed 
sold,  but  there  was. an  implied  war- 
ranty that  the  seed  was  o|  the  kind 
and  quality  first  set  out  in  the  con- 
tract, and  as  shown  by  the  sample. 
The  jury  were  also  informed  that  they 
must  not  consider  any  evidence  or 
statement  of  any  witness  as  to  the 
failure  of  such  seed  to  sprout  or  ger- 
minate, except  as  evidence  tending  to 
show  that  the  quality  or  condition  of 
the  seed  when  delivered,  as  compared 
with  the  quality  of  the  seed  sold,  with 
reference  to  the  saniple  by  which  the 
sale  was  made. 

3.  Condttton,  fitneaa,  aultaMUCy. 

'  It  has  also  been  held  that  a  sale 
of  seed  to  be  sowed  or  planted  raises 
an  implied  warranty  that  it  is  fit  for 
t^at  use.  The  warranty  in  this  regard 
is  apparently  treated  as  substantial- 
ly similar  to  a  warranty  as 'to  germi- 
native qualities.  Weller  v.  Bectell 
(1891)  2  Ind.  App.  228,  28  N.  E.  333; 
Shatto  V.  Abernethy  (1886)  35  Minn. 
538,  29  N.  W.  325;  White  v.  Miller 
(1877)  71  N,  Y.  118,  27  Am.  Rep.  16; 
Totten  V.  Stephenson  (1912)  29  S.  D. 
71,  136  N.  W.  715;  Kelly  v.  Lum 
(1913)  75  Wash.  135,  49  L.R.A.(N.S.) 
1151,  134  Pac.  819;  Flick  v.  Wether- 
bee  (1866)  20  Wis.  393. 

The  seller  of  nursery  trees  implied- 
ly warrants  that  the  trees  are  sound, 
healthy,  and  vigorous.  Kitchin  v. 
Oregon  Nursery  Co.  (1913)  65  Or.  20, 
130  Pac.  408,  modified  on  rehearing  in 
(1913)  65  Or.  27,  130  Pac.  1133.  See 
also  (1913)  65  Or.  28,  132  Pac.  966, 
where  the  case  is  presented  on  a  pe- 
tition to  recall  mandates  involving 
questions  relative  to  the  rate  of  in- 
terest upon  judgments. 

Where  a  nursery  company  is  pro- 
ducing and  putting  upon  the  >  market 
young  fruit  trees  for  fruit  raising,  a 
sale  thereof  for  such  purposes  raises 
an  implied  warranty  that  the  trees  are 
sound,  healthy,  and  vigorous.  Kitch- 
in V.  Oregon  Nursery  Co.  (1913)  66 
Or.  20,  130  Pac.  408. 

It  has  also  been  held  that  a  sale  of 
seed  to  be  sowed  or  planted  raises  an 
implied  warranty  that  it  is  in  good 
condition  for  that  purpose.  Shaw  7. 
Smith  (1891)  45  Kan.  334,  11  LJt.A. 
231.  26  Pac.  886. 
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In  Ward  v.  Valker  (1920)  —  N.  D. 
— ,  176  N.  W.  129,  it  is  held  that  un- 
der the  Sales  of  Goods  Act  of  that 
state  a  sale  by  an  importer  of  bulbs 
to  a  grower  raised  an  implied  war- 
ranty that  the  bulbs  shall  be  of 
merchantable  quality,  and  fit  for  the 
use  intended. 

In  Frith  v.  Hollan  (1901)  133  Ala. 
583.  91  Am.  St.  Rep.  54,  36  So.  494. 
the  court  said  that,  on  the  sale  by  de- 
scription of  onion  sets  to  a  merchant, 
there  is  an  implied  warrant  that  the 
seta  delivered  shall  not  only  answer 
to  the  description,  but  that  they  shall 
be  salable  or  merchantable. 

An  implied  warranty  that  seed  sold 
to  a  planter  to  sow  for  a  crop  is  suit- 
able for  that  purpose  is  raised  by  the 
transaction.  Moore  v.  Eoger  (1905) 
118  Ho.  App.  428,  87  S.  W.  602; 
Kitchin  v.  Oregon  Nursery  Co.  (1918) 
65  Or.  20,  130  Pac.  408,  modified  on 
rehearing  in  (1918)  65  Or.  27,  130 
Pac.  1133,  petition  recalled  and  man- 
date denied  in  (1913)  66  Or.  28.  132 
Pac.  956.  The  foregoing  decisions 
evidently  regarded  suitability  as  be- 
ing synonymous  with  the  possession 
of  germinative  powers  or  quality,  and 
not  as  relating  to  the  question  as  to 
whether  or  not  the  seed  was  suitable 
for  the  land  in  which  the  purchaser 
proposed  to  sow  or  plant  it.  Where 
the  term  "suitable"  has  been  used  in 
this  sense,  it  has  been  held  that  no 
implied  warranty  of  suitability  is 
raised  by  a  sale  of  seed,  and  that  in 
this  regard  the  purchaser  exercises 
his  own  judgment  and  acts  at  his  own 
risk.  Gachet  v.  Warren  (1882)  72 
Ala.  288;  Gardner  v.  Winter  (1904) 
117  Ky.  382,  63  L.R.A.  647,  78  S.  W. 
143;  Yandell  v.  Anderson  (1916)  168 
Ky.  702,  174  S.  W.  481. 

In  the  Gachet  Case  (Ala.)  supra, 
the  court  said,  where  there  was  a 
sale  of  oats  known  in  the  market  as 
"rust-proof  oats:"  "Though  the  sellers 
were  dealers  in  oats,  and  knew  the 
purpose  to  which  the  buyer  intended 
to  apply  them,  there  cannot  be  said 
to  be  any  express  stipulation  by  them 
that  the  oats  were  suitable  for  that 
particular  use;  nor  any  implied  war- 
ranty that  for  it  they  were  reasonably 
fit.   The  kind  of  oats  suitable  for  his 


use.  the  purchaser  selects;  he  does 
not  rely  on  the  judgment  or  skill  of 
the  seller  to  select  for  him.  The  judg- 
ment or  skill  of  the  seller  is  trusted 
only  to  providing  oats  of  a  designated 
species.  When  oats  of  that  species 
were  furnished,  not  unsalable,  unmer- 
chantable, the  contract  was  per- 
formed by  the  sellers.  And  if  there 
was  a  warranty  or  representation  by 
them  that  the  oats  were  of  that 
species,  the  warranty  or  representa- 
tion was  not  broken.  The  oats  may 
not  have  produced  as  the  buyer  ex- 
pected; his  expectations  were  capable 
of  disappointment,  though  the  sellers 
kept  the  contract,  made  no  false  rep- 
resentations, and  no  warranty  which 
was  broken." 

But  under  the  Sales  of  Goods  Act, 
which  provides  that  there  is  no  im- 
plied warranty  or  condition  as  to 
quality  or  fitness  for  any  particular 
purpose  of  goods  supplied  under  a 
contract  of  sale,  except  where  the 
buyer  expressly  or  by  implication 
makes  known  to  the  seller  the  partic- 
ular purpose  for  which  the  goods  are 
required,  so  as  to  show  that  the  buyer 
relies  on  the  seller's  sldU  or  judg- 
ment, and  the  goods  are  of  a  descrip- 
tion which  it  is  in  the  course  of  the 
seller's  business  to  supply  (whether 
he  be  the  manufacturer  or  not),  no 
warranty  of  fitness  is  implied  on  the 
sale  of  flax  for  seed,  where  nothing 
was  said,  either  by  the  buyer  or  by  the 
seller,  intimating  to  the  latter  titat 
the  buyer  relied  upon  his  skill  and 
judgment  to  provide  flax  suitable  for 
seed,  and  it  appeared  that  at  the  time 
the  contract  was  entered  into,  the  sell- 
er agreed  to  sell  to  the  buyer  all  the 
flax  he  could  spare  out  of  tiie  quan- 
tity then  in  his  granary,  and  as  to 
another  quantity  of  flax  it  was  agreed 
that  the  buyer  was  to  take  it  if,  after 
examination,  it  suited  him,  and  it  was 
delivered  to  him,  and  he  examined  it 
and  said  it  suited  him  and  that  he 
would  take  it.  Under  these  circum- 
stances, the  court  said,  there  was 
nothing  in  the  transaction  which 
could  be  held  as  indicating  that  the 
buyer  was  relying  in  the  slightest  de- 
gree upon  the  skill  or  judgment  of  the 

Digitized  by 


ANNO.— SALE— SEED— WAERANTY. 


871 


seller.  O^dway  v.  Olson  (1911)  4 
Sask.  L.  Rep.  343. 

By  the  great  weight  of  authority, 
the  sale  of  seed  as  of  a  certain  kind— 
in  other  words,  a  sale  by  description — 
constitutes  a  warranty  that  the  seed 
is  of  the  variety  described,  and  this 
is  especially  true  where  the  sale  is  by 
the  grower.  (The  undertaking  on  the 
part  of  the  seller  is  in  some  juris- 
dictions regarded  as  an  express  war- 
ranty, in  others  as  an  implied  war- 
ranty, while  in  others  it  is  regarded 
as  a  condition  rather  than  a  warrani?. 
The  breach  of  the  condition,  however, 
gives  rise  to  an  action  in  the  nature 
of  a  breach  of  warranty,  and,  so  far 
as  regards  many  of  the  questions 
raised  in  this  annotation,  the  distinc- 
tion is  immaterial,  as  hereafter  seen 
(IV.  c);  it  may,  however,  be  of  im- 
portance as  bearing  upon  the  applica- 
tion of  a  disclaimer  of  warranty 
clause.) 

Alabama.  —  Gachet  v.  Warren 
(1882)  72  Ala.  288;  Frith  v.  Hallan 
(1901)  133  Ala.  583,  91  Am.  St.  Rep. 
54,  32  So.  494;  Amzi  Godden  Seed  Go, 
V.  Smith  (1913)  185  Ala.  296,  64  So. 
100;  Winter-Loeb  Grocery  Co.  v. 
Boykin  (1919)  208  Ala.  187,  82  So. 
437. 

Arkansas.  —  Kefauver  v.  Price 
(1918)  136  Ark.  342,  206  S.  W.  664. 

California.  —  Rauth  v.  Southwest 
Warehouse  Co.  (1910)  158  Cal.  54,109 
Pac.  839;  Moody  v.  Peirano  (1906)  4 
Cal.  App.  411,  88  Pac.  380. 

Florida. — Vaughan's  Seed  Stot«  v. 
Stringfellow  (1904)  66  Fla.  708,  48 
So.  410. 

Georgia. — American  Grocery  Co.  v. 
Brackett  (1904)  119  Ga.  489,  46  S.  E. 
657. 

Illinois.  —  Phillips  v.  Vermillion 
(1900)  91  III.  App.  133. 

Kentucky.  —  Gardner  v.  Winter 
(1904)  117  Ey.  382,  63  L.R.A.  647,  78 
S.  W.  143. 

Massachusetts.  —  Edgar  v.  Joseph 
Breck  &  Sons  Corp.  (1899)  172  Mass. 
581,  52  N.  E.  1083. 

Minnesota. — Shatto  v.  Abernethy 
(1886)  35  Minn.  538,  29  N.  W.  325; 
Barthelemy  v.   Foley  Elevator  Co. 


(1919)  141  Minn.  423,  170  N.  W.  513; 
Johnson  v.  Foley  Mill.  &  Elevator 
Co.  (reported  herewith)  ante,  856. 

Mississippi. — Grafton  Stamps  Drug 
Co.  V.  Williams  (1913)  106  Uiss.  296, 
62  So.  273. 

Missouri.  — Cline  v.  Mock  (1910) 
160  Mo.  App.  431,  ISl  S.  W.  710. 

New  Jersey.  —  Wolcott  v.  Mount 
(1873)  36  N.  J.  L.  262,  13  Am.  Rep. 
438,  affirmed  in  (1875)  38  N.  J.  L.  496, 
20  Am.  Rep.  425. 

New  York,  —  Passinger  v.  Thor- 
bum  (1866)  34  N.  Y.  634.  90  Am.  Dec. 
753;  Van  Wyck  v.  Allen  (1877)  69 
N.  Y.  61,  25  Am.  Rep.  136;  White  v. 
Miller  (1877)  71  N.  Y.  118,  27  Am. 
Rep.  13;  Gubner  v.  Vick  (1886)  42 
Hun,  657,  6  N.  Y.  S.  R.  4. 

Texas. — American  Warehouse  Co.v, 
Ray  (1912)  —  Tex.  Civ.  App.  160 
S.  W.  763. 

Washington.— Kelly  v.  Lum  (1913) 
76  Wash.  136,  49  L.R.A.(N.S.)  1161, 
134  Pac.  819. 

Wisconsin. — ^Ross  v.  Northrup,  E.  & 
Co.  (1914)  156  Wis.  327,  144  N.  W. 
1124. 

England.— Allan  v.  Lake  (1852)  18 
Q.  B.  560,  118  Eng.  Reprint,  212; 
Wieler  v.  Schillizzi  (1856)  17  C.  B. 
619,  139  Eng.  Reprint,  1219,  25  L.  J. 
C.  P.  N.  S.  89;  Lovegrove  v.  Fisher 
(1860)  2  Fost  &  F.  128. 

In  Longino  v.  Thompson  (1919)  — 
Tex.  Civ.  App.  — ,  209  S.  W.  202,  it  is 
apparently  assumed  that  a  sale  of 
seed  for  a  certain  variety  raises  an 
implied  warranty  that  the  seed  shall 
be  true  to  name.  A  recovery,  how- 
ever, was  denied  in  this  case,  on  the 
ground  that,  while  the  buyer  showed 
that  he  suffered  a  loss,  yet  the  evi- 
dence offered  by  him  afforded  no  basis 
for  the  computation  of  such  loss. 

In  Ross  v.  Northrup,  K.  &  Co. 
(1914)  156  Wis.  327,  144  N.  W.  1124, 
the  court  said  that,  leaving  any  ques- 
tion of  usage  or  custom  out  of  consid- 
eration, where  a  certain  variety  is 
called  for,  and  seed  is  furnished  in 
response  to  such  call,  there  is  a  war- 
ranty that  it  is  true  to  description  un- 
less the  seller  advises  the  purchaser 
that  the  sale  is  made  without  war- 
ranty. 

So,  in  Gubner  v.  Vick  (1886)  42 
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Hun,  657,  6  N.  Y.  S.  R.  4,  the  court 
said  that  the  law  merely  assumed  a 
contract,  from  the  order  for  a  particu- 
lar kind  and  quality  of  seed,  that  it 
was  as  ordered,  and  would  produce 
the  vegetable  named. 

In  Stewart  v.  Sculthorp  (1894)  26 
Ont.  Rep.  644,  the  court  remarked 
that,  if  the  transaction  in  question 
had  been  a  sale  of  peas  for  seed,  it 
would  have  been  a  condition  of  the 
transaction  tt&t  the  seed  delivered 
should  have  been  of  the  variety  rep- 
resented, and  if  it  was  not,  the  plain- 
tiff would  have  been  at  liberty  to  re- 
ject it  If,  however,  instead  of  reject- 
ing, the  buyer  had  accepted  it,  the 
condition  would  have  become  an  im- 
plied warranty  for  the  breach  of 
which  he  would  have  been  entitled  to 
compensation. 

In  Edgar.  V.  Joseph  Breck  &  Sons 
Corp.  (1899)  172  Mass.  581,  52  N.  E. 
1083,  in  holding  it  to  be  a  question 
for  the  jury  whether  an  implied  war- 
ranty was  raised  by  a  sale  of  lily 
bulbs,  with  the  statement  by  the  buy- 
er that  he  wanted  the  lilies  to  be  true 
to  name,  and  the  reply  of  the  seller 
that  he  would  supply  him  with  those 
true  to  name,  the  court  said:  "When 
an  executory  contract  is  made  for  the 
sale  of  a  described  article,  the  corre- 
spondence between  which  and  the  de- 
scription cannot  be  ascertained  until 
after  acceptance,  words  which  before 
are  words  of  description  may  be 
found  to  operate  as  a  warranty  after 
the  goods  are  accepted  and  the  sale 
is  complete.  It  would  work  injustice 
to  treat  an  essential  term  of  the  con- 
tract as  performed  or  waived  at  a  time 
when  the  purchaser  still  is  unable  to 
tell  whether  it  has  been  performed  or 
not." 

In  Wolcott  V.  Mount  (1876)  38  N.  J. 
L.  496,  20.  Am.  Rep.  425,  it  is  held 
that,  where  the  seller  asserted,  in  fill- 
ing an  order  for  early  strap-leaf 
purple-top  turnip  seed,  that  the  seed 
furnished  was  of  a  species  which  the 
buyer  was  in  search  of,  and  no  inspec- 
tion of  the  seed  would  indicate  its 
character,  this  constituted  a  warranty. 
The  court  said:  "The  seller  in  this 
case  asserted,  at  the  time  of  the  sale, 
that  the  seed  was  of  a  species  which 


the  vendee  was  in  search  of.  When  he 
made  this  express  assertion,  he  was 
aware  that  the  vendee  could  have  no 
opinion  for  himself  on  the  subject, 
for  the  case  states  that  the  seed  could 
not  be  distinguished  by  sight  or  touch. 
The  vendee  also  knew  that  the  vendor 
could  not  be  stating  the  result  of  his 
own  observation.  The  facts  do  not 
admit  of  the  imperative  inference 
that  the  assertion  of  the  vendor  was 
mere  commendation  of  his  good^  or 
even  that  it  was  the  utterance  of  his 
view  as  an  expert.  If  the  seller  had 
stated  £he  exact  truth,  he  would  have 
said  that  he  had  bought  the  seed  as 
seed  of  the  specified  kind,  but  that  he 
did  not  know  whether  it  was  so  or  not. 
Instead  of  doing  this,  he  made  the 
positive  assertion  In  question.  From 
such  an  assertion,  under  the  circum- 
stances in  evidence,  I  think  the  court, 
although  it  was  not  bound  so  to  do, 
had  the  right  to  infer  that  there  was 
a  warranty." 

In  Hoffman  v.  Dixon  (1900)  106 
Wis.  315,  76  Am.  St.  Rep.  916,  81  N. 
W.'  491,  a  warranty  that  the  seed  sold 
was  rapeseed  was  held  to  arise  from 
a  sale  of  seed  produced  upon  the  in- 
quiry of  the  buyer  for  rapeseed,  and 
weighed  out  in  his  presence,  neither 
the  buyer  nor  the  defendant  being 
able  to  distinguish  rapeseed  from 
wild  mustard  seed,  and  it  subsequent- 
ly appearing,  after  the  seed  was 
sowed,  that  it  was  wild  mustard  seed. 
The  court  said:  "Neither  Hotfknan, 
the  clerk,  the  defendant,  nor  plaintiff, 
knew  rapeseed  from  wild  mustard 
seed,  and  each  was  wholly  unaware 
of  the  ignorance  of  the  others.  Hoff- 
man purchased  the  seed  relying  upon 
the  fact  that  it  was  produced  by  the 
clerk,  and  sold  to  him  as  what  he 
called  for.  Hie  seed  was  delivered  at 
plaintiff's  farm,  and  was  there,  either 
by  him  or  by  his  authority,  sowed  up- 
on his  land.  He  did  not  examine  the 
seed,  and  would  not  have  been  wiser 
if  he  had,  as  he  was  entirely  unac- 
quainted with  the  appearance  of  rape- 
seed,  as  before  indicated.  He  used  the 
seed,  relying  upon  the  fact  that  it  was 
sold  as  rapeseed.  The  seed  was  in 
fact  wild  mustard  seed.  It  befouled 
plaintiff's  land  to  his  injury."  Under 
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these  circumstances  the  court  said 
that  the  question  was:  "What  was 
the  contract  between  the  parties? 
Upon  what  did  their  minds  meet?  The 
answer  must  be  that  the  defendant 
would  sell  to  the  plaintiff  rapeaeed, 
and  that  the  seed  delivered  was  of 
that  kind.  Opportunity  on  the  part 
of  the  plaintiff  to  inspect  does  -  not 
militate  against  his  right  to  insist  up- 
on the  condition  of  the  contract  as  to 
the  identity  of  the  article  delivered 
being  made  good,  since  he  relied 
wholly  on  his  contract*  not  knowing 
whether  the  article  he  received  an- 
swered such  condition  or  not,  and  not 
being  chargeable  with  negligence  be- 
cause he  did  not  know." 

Where  oats  for  seed  were  sold  by 
description,  the  description  raises  an 
implied  warranty  that  the  oats  deliv- 
ered will  be  true  to  name,  although, 
at  the  time  of  the  sale,  a  sample  of 
the  oats  was  given  to  the  buyer. 
Amzi  Godden  Seed  Co.  Smith 
(1913)  185  Ala.  296,  64  So.  100. 

In  Hurley  v.  Buchi  (1882)  10  Lea 
(Tenn.)  346,  it  was  held  that  a  seeds- 
man who  sold  to  a  market  gardener 
a  variety  of  potatoes  different  from 
that  which  was  ordered  by  him  was 
liable  in  damages  to  the  latter,  but 
it  does  not  appear  upon  what  theory 
he  was  held  liable. 

In  reaching  the  opposite  conclusion 
as  to  a  sale  of  squash  seed,  in  Calhoun 
v.  Brinker  (1907)  17  Ohio  Dec.  705, 
the  court  said :  "In  this  case  a  special 
variety  of  squash  seed  is  asked  for. 
We  all  know  that  varieties  are  not 
permanently  fixed  qualities;  that  un- 
der different  conditions  of  soil  and 
climate  they  quickly  change,  if  not 
carefully  protected  against  that.  We 
know,  for  instance,  that  if  a  seed  be 
planted  in  one  lot,  and  in  a  near-by 
lot  there  be  a  different  variety  of  the 
same  species,  the  insects  will  fly  from 
one  to  the  other  and  carry  the  pollen 
from  one  to  the  other;  and  while  one 
variety  is  planted,  a  different  variety 
is  produced.  Take  the  ordinary 
sweet  corn  that  is  used  for  the  table, 
and  plant  it  near  a  field  of  common 
yellow  com,  and  the  first  season  the 
sweet  com  will  deteriorate  by  the 
transmission  of  the  pollen,  by  in- 


sects or  by  the  wind,  from  the  other 
field.  Considering  the  nature  of  this 
man's  business,  considering  the  na- 
ture of  the  subject-matter  with  which 
he  was  dealing,  it  seems  clear  that  if 
all  that  had  been  done  were  what  I 
have  thus  far  enumerated,  this  court 
is  of  opinion  there  would  be  no  war- 
ranty that  the  product  would  be  'mam- 
moth golden  yellow-bush  squash.' " 
In  this  case  the  court  said:  "The law 
may  be  different  in  the  case  of  a 
seedsman  in  a  large  city  [as  in  the 
instant  case]  selling  and  delivering 
seeds,  from  what  it  is  where  the  seeds 
are  bought  from  a  farmer  or  a  gar- 
dener who  sells  what  he  has  grown.  • 
Without  evidence  on  the  subject,  a 
court  must  not  be  blind  to  the  ordi- 
nary facts  of  life,  and  the  fact  about 
the  business  of  a  seedsman  in  a  large 
city  is  that  he  handles  chiefly  goods 
which  he  gets  from  others;  some  of 

them  from  foreign  countries  " 

[As  to  a  farmer,  it  is  pointed  out  the 
rule  may  be  different.]  "If  one  go  to 
a  farmer  and  ask  him  for  certain 
seeds,  the  natural  inference,  the  one 
which  the  producer  has  a  right  to 
draw,  is  that  the  seeds  furnished  are  , 
those  which  the  farmer  himself  has 
taken  from  the  squash." 

In  Rauth  v.  Southwest  Warehouse 
Co.  (1910)  158  Gal.  54,  109  Pac.  839, 
it  is  held  that  where  a  grower  mere- 
ly asked  for  seed  barley,  and  the  bar- 
ley was  sold  to  him  under  the  repre- 
sentation that  it  had  been  purchased 
for  use  as  seed,  no  implied  warranty 
arose  that  the  barley  was  of  the 
bearded  variety,  although  that  variety 
of  barley  was  mostly  used  in  the  local- 
ity where  the  barley  in  question  was 
sold.  The  court  said:  "If  the  buyer 
in  terms  asks  for  the  particular  kind, 
and  the  seller  purports  to  comply  with 
his  request,  he  would  probably  be 
held  to  warrant  the  article  as  being 
of  that  kind,  although  he  may  not 
have  made  any  declaration  in  words 
to  that  effect.  In  other  words,  the 
circumstances  may  be  such  aa  to  make 
the  acts  of  the  vendor  constitute  such 
a  representation.  But  in  this  case,  we 
have  seen,  there  was  lio  demand,  in 
terms,  for  bearded  barley.  The  de- 
mand of  the  buyers  was  simply  for 
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seed  barley,  and  they  were  given  good 
seed  barley  of  a  kind  not  shown  to  be 
in  any  way  different  in  quality  from 
the  common  bearded  variety  thereto- 
fore grown  in  that  locality.  There  is 
nothing  in  the  evidence  heretofore  re- 
ferred to,  upon  which  to  found  the 
conclusion  of  a  representation  or  war- 
ranty that  the  barley  was  of  the 
bearded  kind,  unless  we  can  hold  that 
the  jury  was  warranted  in  concluding 
that  there  was  a  custom  or  usage  in 
Orange  county,  known  to  defendant, 
or  so  notorious  that  one  engaged  in 
the  grain  business  must  be  presumed 
to  know  it.  .  .  .  to  the  effect  that, 
where  the  word  'barley'  was  used 
without  qualification,  it  meant  only 
bearded  barley,  and  did  not  include 
beardless  barley." 

The  doctrine  of  implied  warranty 
of  variety  is  denied  in  Lord  v.  Grow 
(1861)  39  Pa.  88,  88  Am.  Dec.  504. 
where  the  seller  replied  in  the  afltaar 
tive  to  the  query  by  the  buyer  as  to 
whether  or  not  he  had  good  spring 
wheat  for  sale.  The  court  said:  "We 
have  here  the  bald  question  whether, 
in  sales  of  personal  property  on  in- 
spection, without  express  warranty, 
the  law  presumes  an  engagement  on 
the  part  of  the  vendor  that  the  article 
sold  is  of  the  species  contemplated 
by  the  parties.  .  .  .  The  tendency 
of  the  modern  cases  has  also  been  to 
the  doctrine  that,  in  sales  of  articles 
in  regard  to  which  the  seller  is  pre- 
sumed to  have  superior  knowledge, 
there  is  a  warranty  that  the  thing  sold 
shall  be  in  kind  what  it  is  represent- 
ed to  be.  Illustrations  of  this  are 
found  In  sales  of  wine  by  wine  mer- 
chants, of  jewels  by  a  jeweler,  and  of 
medicines  by  a  druggist.  In  this  class 
of  cases  the  buyer  and  seller  do  not 
deal  on  equal  terms.  .  .  .  The 
case  before  us  is  not  one  of  this 
character.  The  wheat  was  not  sold 
by  sample,  and  neither  the  contract  of 
sale  nor  the  identity  of  the  article 
was  defined  by  a  bill  of  parcels,  nor 
was  the  subject  of  the  contract  a  man- 
ufactured article,  ordered  and  sup- 
plied for  a  particular  purpose.  True, 
the  difference,  between  spring  wheat 
and  other  wheat  is  not  ascertainable 
by  inspection,  and  it  may  be  assumed 


that  they  are  not  the  same  in  species. 
Still,  the  case  is  one  of  a  purchase  on 
inspection  of  an  article  of  which  the 
vendor's  means  of  knowledge  were  no 
greater  than  those  of  the  vendee. 
...  To  the  purchaser  of  goods  on 
inspection  the  language  of  the  law  is 
'caveat  emptor/  There  may  be  a  few 
exceptions,  such  as  we  have  referred 
to,  but  a  sale  of  such  an  article  as 
wheat  is  not  one  of  them." 

So,  in  Kircher  v.  Conrad  (1890)  9 
Mont  191,  7  L.R.A.  471,  18  Am.  St. 
Rep.  731,  28  Pac.  74,  neither  an  ex- 
press nor  an  implied  warranty  was 
held  to  arise  from  the  sale  of  wheat 
to  a  grower  as  of  a  certain  variety  of 
spring  wheat,  where  it  appeared  that, 
prior  to  the  delivery  of  the  wheat,  the 
buyer  asked  the  seller  as  to  whether 
or  not  the  wheat  was  winter  wheat  or 
spring  wheat,  and  said  that  he  would 
buy  some  for  seed  if  he  was  sure  it 
was  spring  wheat,  whereupon  the  sell- 
er replied  that  he  would  write  and 
find  out  which  it  was,  and  at  a  later 
date,  upon  being  asked  in  that  regard 
by  the  buyer,  he  replied  that  he  had 
been  informed  that  it  was  spring 
wheat.  The  court  cites  and  relies  up- 
on Lord  V.  Grow  (1861)  39  Pa.  88,  80 
Am.  Dec.  604,  as  authority  for  its 
holding.  While  the  rule  is  stated  in 
this  case  that  the  authorities  hold 
that  it  is  the  duty  of  the  buyer  to 
make  an  inspection  of  goods,  and  the 
consequence  of  any  omission  to  do  so 
must  be  suffered  by  him,  yet  the  state- 
ment of  facts  shows  that  no  inspec- 
tion of  the  wheat  would  enable  the 
parties  to  determine  whether  it  was 
spring  wheat  or  winter  wheat. 

However,  the  authority  of  the  fore* 
going  as  a  precedent  is  considerably 
shaken  by  the  decision  of  the  same 
court  in  Keeler  v.  Green  (1915)  51 
Mont  42,  149  Pac.  286,  wherein  it  is 
held  that  a  warranty  that  wheat  sold 
was  spring  wheat  arose  from  the  fact 
of  the  sale  of  the  wheat  as  and  for 
spring  wheat,  the  plaintiff  not  know- 
ing that  the  wheat  was  not  spring 
wheat  and  the  defendant  knowing,  or 
being  in  a  position  with  reasonable 
diligence  to  have  ascertained,  that  the 
wheat  was  winter  wheat.  The  defend- 
ant insisted  in  his  defense  that  a  cause 
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of  action  was  not  shown  for  two  rea- 
sons: (1)  That  there  was  lib  allegation 
that  the  defendant  had  knowledge  of 
the  variety  of  the  wheat  he  sold;  (2) 
that  the  declaration  attonjpted  to 
state  a  cause  of  action  based  upon  the 
total  worthlessness  of  the  wheat  sold, 
which  was  negatived  by  an  allegation 
that  there  was  some  wheat  raised  up- 
on the  field  where  this  wheat  was 
sowed.  The  court  in  overruling  these 
contentions  said:  "We  see  nothing  in 
either  objection.  As  to  the  first,  the 
allegations  are  clearly  sufficient  to 
charge  a  warranty  of  character  and 
quality  by  the  seller;  it  was  his  duty 
to  know  that  the  goods  delivered  were 
of  that  character  and  quality,  and  if 
they  were  not  the  responsibility  is  his,- 
in  the  absence  of  an  acceptance  with 
knowledge  by  the  buyer." 

S.  Freedom  from  noxtou*  weed  seed. 

A  sale  of  seed  to  be  sowed  or  plant- 
ed also  raises  an  implied  warranty 
that  it  is  free'  from  noxious  weed  seed. 
Moore  t.  Roger  (1905)  113  Mo.  App. 
423,  87  S.  W.  602;  Bell  v.  Mills  (1902) 
78  App.  Div.  42,  80  N.  Y.  Supp.  34; 
Carlstadt  Development  Co.  v.  Alberta 
Pacific  Elevator  Co.  (1912)  4  Alberta 
L.  R.  366,  7  D.  L.  R.  200. 

An  implied  warranty  that  alfalfa 
seed  was  free  from  such  obnoxious 
weed  seed  as  trefoil,  where  the  seed 
of  the  latter  plant  resembled  the  al- 
falfa seed,  was  held  to  arise  upon  the 
sale  of  alfalfa  seed  to  a  grower.  In 
Depew  V.  Peck  Hardware  Co.  (1907) 
121  App.  Div,  28,  105  N.  Y.  Supp,  390. 
affirmed  in  (1909)  197  N.  Y,  528,  90  N. 
E.  1158.  The  court  said:  "The  plain- 
tiff purchased  alfalfa  seed  and  ob- 
tained trefoil  and  dodder  in  major 
quantities.  The  cases  cited  by  the  ap- 
pellant to  the  effect  that  there  is  no 
implied  warranty  of  quality,  only  in 
exceptional  cases,  do  not  apply  to  the 
facts  presented  in  this  record.  The 
plaintiff  paid  for  and  supposed  he 
was  purchasing  a  valuable  seed  of  a 
certain  kind  and  after  the  crop  par- 
tially matured  he  discovered  that  he 
had  obtained  a  worthless  kind  of  seed 
and  a  valueless  crop  had  resulted. 
He  did  not  get  what  he  bought.  If 
the  alfalfa  seed  had  been  defective. 


not  up  to  the  standard  in  quality, 
there  would  have  been  no  implied 
warranty.  A  purchaser  innocently 
buying  seed,  the  kind  of  which  he 
cannot  ascertain  by  reasonable  ih- 
spection,  may  assume  in  ordinary  cir- 
cumstances that  he  is  getting  what  he 
purchased.  The  plaintiff  knew  noth- 
ing of  alfalfa  seed.  He  was  not  ca- 
pable of  making  a  discriminating  in- 
spection of  it.  Whatever  inspection 
he  made  was  fruitless.  The  evidence 
shows  that  the  trefoil  closely  re- 
sembles the  alfalfa  seed.  They  are 
very  similar  in  shape  and  color  and 
size,  .  .  .  remarkably  like  .  .  . 
in  general  appearance.  Only  an  ex- 
pert can  distinsruish  them.'  .  .  . 
The  authorities  sustain  the  finding  of 
the  jury  that  there  was  an  implied 
warranty  by  the  defendant,  surviving 
acceptance,  that  the  seed  sold  the 
plaintiff  was  alfalfa  seed." 

Under  the  Sales  of  Goods  Ordi- 
nance, a  warranty  arises  from  the  sale 
by  sample  of  seed  for  seeding  pur- 
poses which  is  breached  by  the  inter- 
mixture of  noxious  weed  seed  so  that 
it  is  not  reasonably  fit  for  seeding, 
and,  in  this  regard,  does  not  corre- 
spond with  the  sample.  Carlstadt  De- 
velopment Co.  V.  Alberta  Pacific  Ele- 
vator Co.  (Alberta)  supra. 

0.  Mitieellaneoua, 

Where  a  grower  contracts  to  raise 
and  furnish  seed  of  a  prescribed  kind, 
to  be  of  good  growing  stock,  the 
transaction  amounts  to  a  warranty 
that  seed  of  good  growing  stock  shall 
be  sown,  and  that  everything  shall 
be  done  in  regard  to  sowing  and  car- 
ing for  the  seed  that  can  reasonably 
be  required  in  the  ordinary  course  of 
raising  seed.  No  implied  warranty  is 
raised,  however,  that  the  seed,  when 
raised,  shall  be  good.  Finder  v.  But- 
ton (1862)  7  L.  T.  N.  S.  (Eng.)  269, 
11  Week.  Rep.  26. 

Aside  from  the  warranty  raised  by 
the  description  of  the  article,  there  is 
also  a  warranty  implied  by  law  that 
the  seed  sold  is  free  from  any  latent 
defect  arising  from  the  mode  of  culti- 
vation, where  the  sale  is  by  the  grow- 
er. White  V.  Miller  (1877)  71  N.  Y, 
118,  27  Am.  Rep.  18. 
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In  Landreth  v.  Wyckoflf  (1901)  67 
App.  Div.  145,  73  N.  Y.  Supp.  388,  it  is 
said  that,  upon  the  sale  of  seed  by 
a  grower  to  a  farmer,  there  is  an  im- 
plied warranty  that  it  is  free  from 
any  defects  arising  from  improper 
and  negligent  cultivation.  The  de- 
fect in  the  instant  case  was  due  to 
cross-fertilization. 

It  has  been  held  that,  where  the 
seller  agreed  that  the  onions  he  was 
selling  the  buyer  were  to  be  in  good 
merchantable  condition  at  time  of 
shipment,  and  to  be  screened  through 
a  certain  sieve,  if  the  defective  con- 
dition of  the  onions  at  ihe  time  of 
their  arrival  at  place  of  destination 
was  due  to  defects  imputable  to  the 
manner  in  which  the  onions  were 
grown  that  season,  or  to  the  failure 
to  screen  the  same,  then  the  seller  was 
responsible  therefor;  but  he  was  not 
responsible  if  it  was  due  to  negli- 
gence in  transportation.  L.  J.  Upton 
&  Co.  V.  Reeve  (1918)  123  Va.  241, 
96  S.  E.  277. 

Where  fruit  trees  are  delivered  late 
for  fall  planting,  there  is  no  reason 
or  principle  which  will  prevent  the 
seller  from  taking  upon  himself  the 
risks  and  dangers  resulting  from  the 
late  transportation  of  the  trees,  and, 
if  he  does  so,  he  will  be  held  responsi- 
ble for  damages  arising*  from  the  un- 
favorable state  of  the  weather. 
Gongar  v.  Chamberlain  (1861)  14 
Wis.  258. 

The  question  whether  seed  fur- 
nished was  unfit  for  the  purpose  con- 
templated, or  failed  to  fulfil  the 
requirements  of  the  contract  where 
the  evidence  is  conflicting,  is  for  the 
jury.  Shatto  v.  Abernethy  (1886)  36 
Hian.  538,  29  N.  W.  326. 

III.  Expreaa  warranM4e9. 

a.  In  general. 

As  heretofore  suggested,  state- 
ments by  the  seller  descriptive  of 
seed,  bulbs,  plants,  or  nursery  stock, 
or  relative  to  the  quality  thereof,  have 
been  construed  in  some  jurisdictions 
to  constitute  express  warranties  of 
identity,  quality,  condition,  etc. 

For  example,  in  Coleman  v.  Simp- 
son, H.  &  Co,  (1914)  162  App.  Div. 
335,  147  N.  Y.  Supp.  866,  an  assertion 


by  the  seller  that  seed  oats  he  was 
selling  had  been  tested  was  held  to 
constitute  an  express  warranty  of  the 
germinative  quality  of  the  seed- 

And  in  Allan  v.  Lake  (1852)  18  Q. 
B.  560,  118  Eng.  Reprint,  212,  it  is 
held  that  the  statement  as  to  the  va- 
riety in  a  note  for  the  price  of 
seed  where  made  a  part  of  the  con- 
tract, constituted  a  warranty.  The 
court  said  that  if  the  statement  bad 
been  limited  to  an  assertion  that  the 
seed  was  turnip  seed,  then  it  would, 
without  doubt,  be  a  warranty  of  the 
seed  being  turnip  seed,  and,  in  like 
manner,  when  defendant  described 
the  seed  as  Skirving's  Swedes,  he  un- 
dertook that  it  should  answer  that  de- 
scription. 

In  Hoffman  v.  Dixon  (1900)  106 
Wis.  316,  76  Am.  St.  Rep.  916,  81  N. 
W.  491,  it  was  held  to  constitute  an 
express  warranty  where,  on  applica- 
tion by  a  grower  for  rapeseed,  the 
seller  informed  him  that  he  had  rape- 
seed  for  sale,  and  produced  and  deliv- 
ered seed  which  he  claimed  to  be  rape- 
seed.  Upon  this  point  the  court  said: 
"What  was  the  contract  between  the 
parties?  Upon  what  did  their  minds 
meet?  The  answer  must  be  that  the 
defendant  would  sell  to  the  plaintiff 
rapeseed,  and  that  the  seed  delivered 
was  of  that  kind.  Opportunity  on  the 
part  of  the  plaintiff  to  inspect  does 
not  militate  against  his  right  to  in- 
sist upon  the  condition  of  the  con- 
tract as  to  the  identity  of  the  article 
delivered  being  made  good,  since  he 
relied  wholly  on  his  contract,  not 
knowing  whether  the  article  he  re- 
ceived answered  such  condition  or  not, 
and  not  being  chargeable  with  negli- 
gence because  he  did  not  know. 
In  such  a  case,  the  doctrine  of  im- 
plied warranty  does  not  apply,  but 
the  doctrine  of  express  warranty  does. 
No  particular  form  of  expression  or 
words  is  necessary  to  make  an  ex- 
press contract  of  warranty.  The  word 
'warranty*  is  not  necessary  to  it.  An 
afiirmation  of  the  fact  as  to  the  kind 
or  quality  of  an  article  offered  for 
sale,  of  which  the  vendee  is  ignorant, 
but  upon  which  he  relies  in  purchas- 
ing such  article,  is  as  much  a  binding 
contract  of  warranty  as  a  formal 
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agreement  using  the  plainest  and 
most  unequivocal  language  on  the 

subject." 

It  has  been  held  to  be  a  question  Of 
fact  for  the  Jury  whether  the  transac- 
tion at  the  time  of  the  sale  of  seed, 
as  related  by  witnesses  upon  the 
stand,  taken  in  connection  with  the 
printed  notices,  etc.,  constituted  a 
warranty,  and,  if  so,  whether  it  was 
an  express  or  implied  warranty. 
Coates  T.  Harvey  (1888)  17  N.  Y.  S. 
R.  389,  2  N.  Y.  Supp.  6.  In  the  fore- 
going case  the  jury  found  that  the 
transaction  amounted  to  an  express 
warranty  that  the  seed  was  true  to 
name. 

In  Shatto  v.  Abernethy  (1886)  35 
Minn.  538,  29  N.  W.  325,  the  evidence 
was  in  dispute  as  to  whether  or  not 
the  seller,  warranted  grain  to  be  gen- 
uine Saskatchewan  Fife  wheat;  the 
written  agreement  of  sale,  however, 
described  the  wheat  as  Saskatchewan 
Fife  wheat.  Under  these  circum- 
stances it  was  held  properly  a  ques- 
tion for  the  jury  to  determine  whether 
the  wheat  wag  sold  as  genuine  Sas- 
katchewan'Fife  wheat,  and  whether 
or  not  it  was  pure,  and  it  being 
claimed  t^at  there  was  a  large  per 
cent  of  impurities  mixed  with  the 
wheat,  and  this  also  being  in  dispute, 
the  finding  of  the  jury  in  favor  of  the 
seller  was  sustained. 

In  Brooks  v.  McDonnell  (1876)  41 
Wis.  139,  it  was  held  that  the  trial 
court  properly  submitted  to  the  jjiry 
the  question  as  to  whether  or  not  the 
representation  that  hop  roots  were 
sound  healthy  roots,  and  would  grow, 
was  a  qualified  warranty,  or  whether 
It  extended  to  any  defect  in  the  qual- 
ity of  the  roots  or  their  ability  to  pro- 
duce a  crop.  Upon  this  point  it  is 
said:  "The  question  as  to  the  extent 
of  the  warranty  is  the  main  one  to  be 
considered.  And  the  learned  circuit 
court  fairly  submitted  it  to  the  jury, 
upon  the  evidence,  to  say  whether  the 
defendants  only  represented  the  hop 
roots  to  be  sound  and  such  as  would 
grow,  or  whether  the  representations 
made  were  such  as  to  amount  to  a 
warranty  that  the  roots  would  pro- 
duce hops  of  the  ordinary  quality  and 
yield.    It  seems  to  us  there  was  no 


error  in  leaving  it  to  the  jury  to  find, 
from  all  the  facts  and  circumstances, 
what  the  parties  intended  by  the 
words,  The  roots  are  'all  right  and 
will  grow' — whether  this  language 
amounts  to  a  warranty  of  the  quali^ 
of  the  roots,  their  power  or  ability  to 
produce  hops,  or  whether  the  war- 
ranty only  related  to  the  vitality  of 
the  roots,  and  that  they  would  grow. 
The  words  are  sufilciently  broad  in 
their  meaning  to  include  quality;  and 
it  was  for  the  jury,  under  the  circum- 
stances, in  what  sense  they  were  un- 
derstood and  used  by  the  parties." 

But  in  Horn  v.  Elgin  Warehouse  Co. 
(1920)  96  Or.  403,  190  Pac.  151,  where 
a  farmer  ordered  a  quantity  of  wheat 
to  be  used  for  seed,  and  the  defendant 
claimed  that  he  was  acting  as  the 
agent  of  another,  the  court  said  that 
the  transaction  did  not  constitute  an 
express  warranty  as  to  the  variety 
of  seed  sold,  and  that  the  sale  was 
distinguishable  from  the  sale  of 
goods  by  description,  where  the  buyer 
had  not  inspected  the  goods  and  had 
no  opportunity  therefor,  since  in  the 
present  case,  he  had  an  opportunity 
to  inspect  the  seed  and  to  determine 
for  himself  the  variety  and  quality, 
and  it  did  not  appear  that  he  was. un- 
able, through  want  of  skill  or  other- 
wise, to  distinguish  between  "Red 
Chaff  wheat"  and  other  kinds,  or  that 
the  defendant  practised  any  fraud  up- 
on him  on  that  account. 

In  Phillips  V.  Vermillion  (1900)  91 
IlL  App.  133,  the  doctrine  is  stated 
that,  before  a  statement  desc^ptive 
of  seed  can  be  held  to  amount  to  a 
warranty,  the  seller  must  have  intend- 
ed it,  and  the  buyer  must  have  accept- 
ed and  acted  upon  it  as  a  warranty. 
"The  general  rule,  which  we  think  is 
too  familiar  to  need  a  citation  of  au- 
thority in  support  of  it^  is  that,  in 
order  for  representations  to  consti- 
tute a  contract  of  warranty,  the  ven- 
dor must  so  intend  them,  and  the 
vendee  accept  and  act  upon  the  face 
of  them  as  such.  In  truth,  such  is  the 
initial  point  in  every  verbal  contract 
of  sale,  that  the  minds  of  the  con- 
tracting parties  must  meet  in  proffer- 
ing and  accepting  the  proposition; 
and  while  this  may  be  done  in  various 
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forma  and  ways,  and  may  be  proved 
even  by  circumstances,  still  the  one 
element,  of  intention  by  one  and  ac- 
ceptance by  the  other,  is  always  ma- 
terial to  be  determined,  and  if  want- 
ing in  the  mind  of  either,  there  is  no 
contract;  and,  without  this  evidence 
of  intention,  no  representations  as 
to  character  or  quality  of  the  thing 
sold  will  amount  to  a  contract." 

The  seller's  statement,  on  the  sale 
of  rosebushes,  that  they  are  very  fine 
stock,  does  not  constitute  a  warranty; 
at  most,  the  words  amount  to  no  more 
than  a  representation.  Stumpp  &  W. 
Co.  V.  I^nber  (1903)  84  N.  Y.  Snpp. 
912. 

Nor  does  the  statement  by  the  sell- 
er that  the  trees  he  was  selling  were 
good  trees,  and  if  taken  care  of  would 
make  good  fruit  trees,  amount  to  an 
express  warranty  of  the  quality  of  the 
trees.  Brackett  v.  Martens  (1906)  4 
CaL  App.  249,  87  Pac.  410. 

In  order  to  be  effectual  a  warranty 
need  not  be. made  at  the  time  of  the 
sale,  providing  it  is  based  upon  a  good 
consideration.  For  example,  where 
fruit  trees  were  delivered  so  late  in 
the  fall  that  the  purchaser  objected 
to  receiving  them,  and  the  seller,  in 
order  to  induce  him  to  accept  them, 
warranted  that  there  was  ample  time 
for  removal  of  the  trees  before  cold 
weather  or  frost  su£5cient  to  injure 
them,  and  said  that  if  they  should  be 
frozen  they  would  come  up  uninjured 
in  the  spring  if  properly  buried,  the 
warranty  is  based  upon  a  sufficient 
consfderation.  Congar  v.  Chamber- 
lain (1861)  14  Wis.  258. 

&.  Scope. 

In  Western  Soil  Bacteria  Co.  v. 
O'Brien  Bros.  (1920)  —  Cal.  App.  — , 
194  Pac.  72,  the  seller  of  seed  to  be 
sowed  at  a  certain  place  and  for  a  cer- 
tain purpose  was  held  to  have  ex- 
pressly warranted  that  the  seed  would 
germinate  and  grow.  The  seller  con- 
tended that  even  if  this  warranty  was 
made,  and  even  though  it  had  formed 
the  chief  inducement  to  the  buyer  to 
purchase,  it  was  not  such  a  warranty 
as  would  be  enforceable,  for  the  rea- 
son that  there  are  other  elements  en- 
tering into  the  problem  as  to  whether 


seed,  however  reinforced  as  to  its  ger- 
minative  qualities  and  howevw  care- 
fully or  correctly  planted,  will 
germinate  and  grow  to  its  expected 
maturity — such  as  conditions  of  soil 
and  location,  and  also  the  particular 
climatic  conditions  of  the  season  of 
the  planting  and  growth  of  the  aeed; 
which  matters  would  always  be  be- 
yond the  control  of  the  seller.  In 
holding  that  this  contention  had  no 
weight  in  the  particular  case,  the 
court  said:  "The  difficulty  with  this 
contention  consists  in  the  fact  that, 
in  so  far  as  the  matters  of  soil  and  lo- 
cation are  concerned,  the  plaintiff 
knew,  at  the  time  said  warranty  was 
given,  in  just  what  soil  and  location 
said  seed  was  to  be  planted.  It  was 
purchased  by  defendants  for  planting 
in  growth  as  a  cover  crop  within  their 
said  orchard,  which  facts  were  fully 
known  to  the  plaintiff  at  the  time  of 
said  aale.  With  respect  to  the  season- 
al conditions.  It  is  trae  that  this  would 
be  beyond  the  control  of  the  plaintiff; 
and  tha^  if  it  could  be  shown  that  the 
seasonal  conditions  of  the  particular 
place  where,  and  time  during  which, 
said  seed  was  to  be  planted  and  was 
expected  to  grow,  were  abnormal,  and 
that  whatever  failure  there  was  in 
said  seed  to  germinate  and  grow  was 
attributable  to  such  abnormal  condi- 
tions, this  would  be  a  good  defense  to 
the  enforcement  of  such  guaranty." 

It  has  been  held  that  a  complaint 
alfeging  that  the  defendant  sold  pota- 
toes to  the  plaintiff,  representing  that 
they  were  a  new  variety,  enormous 
bearers,  etc.,  did  not  constitute  an  al- 
legation that  the  potatoes  were  war- 
ranted to  be  a  new  variety,  etc.,  nor 
that  the  defendant  agreed  that  they 
should  be  of  a  new  variety,  etc.,  or  a 
contract  to  deliver  potatoes  of  a  new 
variety.  Fanning  v.  International 
Seed  Co.  (1895)  89  Hun,  146,  35  N.  Y, 
Supp.  10.  The  court  said:  "Suppose 
plaintiff  had  known  the  potatoes  were 
not  in  fact  a  new  variety,  were  not 
enormous  bearers,  etc.,  and  yet  had 
made  the  purchase,  the  allegation  in 
the  complaint  might  be  true,  but 
plaintiff  would  not  have  been  de- 
ceived. It  is  true  that  proof  upon  a 
trial  that  a  vendor  represented  goods 
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to  be  of  a  particular  kind  or  quality 
may  oftentimes  enable  a  jury  to  see 
that  l^e  transaction  was  understood 
by  the  parties  to  be  a  warranty,  or  a 

contract  to  deliver  goods  of  a  speci- 
fied kind  or  quality,  and  render  a  ver- 
dict accordingly.  But  a  representa- 
tion is  not  necessarily,  perhaps  not 
usually,  a  warranty.  Careat  emptor 
is  the  general  rule." 

Tinder  tbe  Sales  of  Goods  Act,  rep- 
resentations by  the  seller  of  seed 
that  it  is  clean  and  free  from  noxious 
weed  seed  constitute  a  warranty  as  to 
the  purity  of  the  seed,  where  relied 
upon  by  the  purchaser.  Nargang  v. 
Kirby  (1911)  4  Sask.  L.  R.  306.  So, 
under  the  Sales  of  Goods  Ordinance, 
a  sale  of  grain  for  seeding  purposes, 
by  furnishing  a  sample  of  the  grain, 
raises  an  implied  warranty  which  is 
breached  when  the  seed  contains  a 
noxious  weed  seed.  Carlstadt  De- 
velopment Co.  V.  Alberta  Pacific  Ele- 
vator Co.  (1912)  4  Alberte  L.  R.  366, 
7  D.  L.  R.  200. 

A  warranty  that  onion  seed  sold  to 
a  grower  is  good,  fresh,  and  such 
seed  as  will  grow,  amounts  to  a  war- 
ranty that  the  seed  is  fresh  and 
genuine  and  the  product  of  the  pre- 
ceding year.  Ferris  v,  Comstock 
(1866)  33  Conn.  513. 

A  warranty  that  hop  roots  are  fe- 
male roots,  and  not  male  roots,  is  in 
effect  a  warranty  that  the  roots  will 
be  productive  and  are  suitable  for  the 
purpose  for  which  they  were  pur- 
chased. Schutt  V.  Baker  (1877)  9 
Hun  (N.  Y.)  556. 

Statements  or  representations  that 
hop  roots  sold  for  cultivation  were 
sound,  healthy  roots,  and  would 
grow,  and  that  they  were  all  right, 
may  be  found  by  the  jury  to  consti- 
tute a  warranty,  not  only  that  the 
roots  would  grow,  but  that  they  would 
produce  hops  of  ordinary  quality. 
Brooks  V.  McDonnell  (1876)  41  Wis. 
139.  The  court  said:  "There  was  no 
error  in  leaving  it  to  the  jury  to  find 
from  all  the  facts  and  circumstances 
what  the  parties  intended  by  the 
words,  The  roots  are  'all  right  and 
will  grow;'  whether  this  language 
amounted  to  a  warranty  of  the  quality 
of  the  roots,  their  power  or  ability  to 


produce  hops,  or  whether  the  war- 
ranty only  related  to  the  vital- 
ity of  the  roots,  and  that  they 
would  grow.  The  words  are  sufficient- 
ly broad  in  their  meaning  to  include 
quality;  and  it  was  for  the  jury  to 
say,  under  the  circumstances,  in 
what  sense  they  were  understood  and 
used  by  the  parties.  It  is  said  that 
the  growing  quality  was  all  the  par^ 
ties  talked  about,  or  had  in  mind,  and 
that  whatever  was  said  should  be  con- 
strued as  referring  to  that  one  thing. 
It  seems  to  us  the  question  whether 
or  not  the  statement  or  representation 
made  by  Donohue  amounted  to  a  war- 
ranty, and,  if  so,  what  was  included  in 
it,  was  a  proper  matter  for  the  deter- 
mination of  the  jury." 

In  Jacot  v.  Grossmann  Seed  ft  Sup- 
ply Co,  (1913)  115  Va,  90,  78  S.  E. 
646,  it  appeared  that  the  seller  af- 
firmed that  the  seed  was  of  the  crop 
of  a  certain  year,  and  this  statement 
was  intended  to  influence  the  buyer 
as  an  afiirmation  of  quality,  and  as 
such  it  was  relied  upon.  Under  these 
drcnmstances  it  was  held  that  the 
failure  of  the  seed  to  germinate  was 
evidence  of  the  breach  of  the  war- 
ranty arising  from  the  statement  that 
the  seed  was  fresh,  this  warranty  be- 
ing based  upon  the  language  referred 
to. 

A  warranty  as  to  the  quality  of 
fruit  trees  of  certain  varieties  consti- 
tutes, among  other  things,  a  warranty 
that  the  trees  will  bear  fruit  of  the 
kind  indicated  by  the  name  given. 
Shearer  v.  Park  Nursery  Co.  (1894) 
103  Cal.  416,  42  AnL  St.  Rep.  126,  37 
Pac.  412. 

A  warranty  that  fruit  trees  are  in 
good  condition  refers  to  the  quality  of 
the  trees  and  to  ttieir  capacity  to 
grow,  and  is  breached  where  the  trees 
furnished  are  without  sufficient  vital- 
ity to  grow.  Wellington  v.  Frazer 
(1909)  19  Ont.  L.  Rep.  88. 

It  is  not  necessary  that  a  warranty 
relate  to  the  quality,  condition,  or 
properties  of  the  article  at  the  time 
of  the  sale,  but  it  may  be  prospective 
in  its  operation;  as,  for  example,  it 
may  refer  to  the  power  or  capacity  of 
fruit  trees  to  withstand  the  action  o^ 
frost,  or  to  come  out  of  the  ground 
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unharmed  in  the  spring  if  properly 
buried  during  the  winter.  Congar  v. 
Chamberlain  (1861)  14  Wis.  258. 

Where  a  consignment  of  trees, 
vines,  and  bushes  purchased  under  a 
written  contract  were  in  poor  condi- 
tion when  tendered,  and  the  purchaser 
refused  to  receive  the  same,  it  is  com- 
petent for  the  parties  to  abandon  the 
written  contract  and  enter  into  an  oral 
Agreement  pursuant  to  which  the  ar- 
ticles are  delivered  and  accepted,  and 
according  to  which  the  purchaser  is 
to  pay  nothing  until  such  articles 
prove  to  be  as  hardy  as  other  varieties 
then  growing  upon  the  premises ;  and 
this  oral  agreement  is  a  defense  to  an 
action  by  the  seller  upon  the  written 
contract,  commenced  before  it  was  pos- 
sible to  ascertain  the  rights  of  the 
parties  under  the  oral  agreement. 
Backes  v.  Erickson  (1906)  19  S.  D. 
245,  103  N.  W.  21. 

IV.  Effect  of   disclaimer  of  toarranty 
a.  In  general. 

The  decisions  are  not  in  harmony  as 
to  the  effect  of  a  disclaimer  of  the 
warranty  clause  upon  the  right  of  the 
buyer  to  rely  upon  an  express  or  im- 
plied warranty  of  seeds,  plants,  bulbs, 
or  nursery  stock.  There  are  several 
decisions  to  the  effect  that  a  clause  of 
this  character  will  preclude  the  buyer 
from  relying  upon  an  implied  war- 
ranty, in  the  absence  of  any  showing 
of  actual  knowledge  by  the  seller  of 
defects  in  the  article  sold,  or  of  fraud 
upon  his  part. 

Thus,  in  Kibbe  v.  Woodruff  (1920) 
94  Conn.  443,  109  Atl.  169,  the  seller 
furnished  peas  upon  an  order  for  corn, 
made  upon  a  printed  form  furnished 
by  him,  and  containing  the  clause  that 
he  gave  no  warranty,  express  or  im- 
plied, as  to  description,  quality,  pro- 
ductiveness, or  any  other  matter  of 
any  seed,  etc.    The  thus  de- 

livered were  returned,  and  the  seller 
sent  the  corn  originally  ordered,  and 
it  was  held  that  the  corn  was  also  re- 
ceived under  this  disclaimer  of  war- 
ranty clause,  and  that  the  buyer  could 
not  claim  a  breach  of  warranty  as  to 
the  variety  furnished. 

And  in  Leonard  Seed  Co.  v.  Crary 


Canning  Co.  (1911)  147  Wis.  166,  37 
L.R.A.(N.S.)  79,  132  N.  W.  902,  Ann. 
Cas.  1912D,  1077,  there  was  a  clause 
in  the  contract  for  the  sale  of  seed,  to 
the  effect  that  the  seller  did  not  give 
— ^that  its  agents  and  employees  were 
forbidden  to  give — any  warranty,  ex- 
press or  implied,  as  to  description, 
quality,  productiveness,  or  any  other 
matter  of  any  seed  delivered  or  to  be 
delivered  by  it,  and  it  was  not  and 
would  not  be  in  any  way  responsible 
for  the  crops.  The  buyer  admitted 
that  the  effect  of  this  clause  was  to 
free  the  seller  from  all  liability  as 
to  the  seed  in  question  being  good 
or  bad,  large  or  small,  wrinkled  or 
smooth,  black  or  white,  wormy  or 
sound,  vital  or  dead,  but  claimed  that 
it  did  not  relieve  the  seller  from  lia- 
bility if  the  seed  was  not  true  to  name ; 
this  contention,  however,  was  over- 
ruled by  the  court.  Upon  this  point  it 
is  said:  **It  was  practically  conceded 
on  the  argument  that  the  clause 
quoted  was  intended  to  exempt  the 
plaintiff  from  such  liability  as  was 
sought  to  be  enforced  against  it  un- 
der the  counterclaim  in  this  action. 
The  concession  was  advisedly  made. 
The  peas  to  be  delivered  under  the 
contract  were  described  therein  as 
'Advancer*  peas.  But  the  contract  pro- 
vided that  no  warranty,  express  or 
implied,  was  given  that  ^e  peas  fur- 
nished should  be  of  the  description 
named  therein.  If  the  dealer  in  seed 
peas  can  exempt  itself  from  liability 
for  selling  bad,  wormy,  or  dead  peas 
to  a  grower,  no  good  reason  is  appar- 
ent why  it  cannot  go  further,  and  say 
that  it  will  not  be  responsible  in  the 
event  of  an  intermixture  of  other  peas 
with  the  variety  agreed  to  be  fur- 
nished. Neither  of  the  parties  here 
is  under  guardianship  or  incompetent 
to  contract.  There  is  no  claim  that 
the  contract  signed  was  not  the  one 
agreed  upon,  or  that  both  parties  did 
not  fully  understand  what  they  were 
agreeing  to.  Plaintiff  plainly  under- 
took to  relieve  itself  from  liability  in 
case  of  intermixture,  and  defendant 
agreed  that  it  should  be  relieved.  It 
is  not  claimed  that  the  contract  was 
void  because  contrary  to  public  law 
or  to  public  policy,  and,  if  not,  effect 
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should  be  given  to  it.  The  vendee 
might  reject  and  refuse  to  i-ecelve  the 
peas  if  they  were  not  'Advancer*  peas, 
or  it  might  well  be  that,  in  the  event 
of  the  shipment  being  made  in  bad 
faith  and  with  the  purpose  and  inten- 
tion of  committing  fraud  upon  the 
vendee,  an  action  for  damages  for  the 
fraud  would  lie;  but  we  have  no  such 
case  before  us.  If  it  be  conceded  that 
the  contract  is  one-sided,  it  must  also 
be  conceded  that  the  parties  had  a 
right  to  make  a  one-sided  contract,  if 
they  saw  fit." 

And  in  Calhoon  v.  Brinker  (1907) 
17  Ohio  Dec.  705,  it  is  held  that  a  war- 
ranty clause  printed  on  the  packets  of 
different  seeds  bought  by  a  grower,  to 
the  effect  that  the  seller  warranted 
that  all  seeds  sold  by  him  shall  prove 
to  be  as  represented  to  this  extent: 
that  if  they  prove  otherwise  he  would 
replace  them,  or  send  other  seed  of 
the  same  value;  and  also  a  clause  that 
he  used  all  possible  care  and  precau- 
tion to  have  his  seed  pure  and  reliable, 
but  did  not  warrant  or  guarantee 
them,  and  if  the  purchaser  did  not 
accept  them  on  these  conditions,  they 
must  be  returned  at  once — constituted 
the  contract  between  the  parties,  and 
precluded  a  warranty  as  to  the  seed 
being  true  to  name. 

And  it  has  been  held  that,  where 
a  nonwarranty  clause  was  printed  on 
a  slip  and  placed  inside  the  package, 
it  was  binding  upon  the  buyer  and  ex- 
cluded any  warranty,  express  or  im- 
plied. Seattle  Seed  Co.  v.  Fujimori 
(1914)  79  Wash.  123,  139  Pac.  866. 
This  was  held  to  be  true  in  the  fore- 
going case,  even  though  it  was  not 
shown  that  the  buyer  read  the  printed 
matter. 

But  it  has  been  held  that  disclaimer 
of  warranty  clauses,  even  though 
brought  to  the  attention  of  the  buyer, 
are  not  effectual  to  preclude  an  ex- 
press warranty  given  by  the  seller  to 
the  buyer.  Moorhead  v.  Minneapolis 
Seed  Co,  (1917)  139  Minn.  11,  L.R.A. 
1918C,  391,  165  N.  W.  484,  Ann.  Cas. 
191SE,  481.  Upon  this  point  the  court 
said  that  the  defendant  cited  and  re- 
lied, on  the  question  of  disclaimers  of 
warranty,  on  a  line  of  cases  of  which 
Ross  v.  Northrup,  K.  &  Co.  (1914)  166 
16  AX.R.— 56. 


Wis.  327.  144  N.  W.  1124;  Blizzard 
Bros.  v.  Growers'  Canning  Co.  (1911) 
152  Iowa.  257,  132  N.  W.  66,  and  Seat- 
tle Seed  Co.  v.  Fujimori  (Wash.) 
&upra,  may  be  taken  as  typical,  and 
added:  "Some  of  the  cases  of  this 
character  bear  upon  the  question  of 
an  implied  warranty  that  what  is  sold 
is  true  to  variety  or  tradename.  Here, 
there  is  no  question  of  implied  war- 
ranty. The  cases  do  not  go  so  far  as 
to  hold  that,  if  an  express  warranty 
is  made,  its  effect  is  obviated  by  the 
use  of  letters,  or  invoices,  or  shipping 
tags,  on  which  disclaimers  are  printed. 
We  would  not  expect  such  a  holding. 
These  disclaimers  are  evidentiary  in 
support  of  the  defendant's  contention. 
That  far,  they  should  have  effect. 
They  are  not  conclusive.  If  a  war- 
ranty was  actually  made  during  the 
negotiations,  and  not  withdrawn  or 
modified,  it  should  be  given  effect  ir- 
respective of  the  printed  disclaimers." 

So,  in  Ward  v.  Valker  (1920)  — 
N.  D.  — ,  176  N.  W.  129,  it  is  held  that 
if  the  circumstances  anterior  to  the 
invoices,  which  had  a  disclaimer  of 
warranty  clause  printed  thereon,  in- 
dicated the  existence  of  a  warranty, 
the  printed  statement  on  the  invoice 
did  not  operate  to  extinguish  it  as  a 
matter  of  law. 

In  Howcroft  v.  Laycock  (1898)  14 
Times  L.  R.  (Eng.)  460,  a  similar 
clause  was  held  not  to  relieve  the  sell- 
er from  damages  for  the  sale  of  cab- 
bage seed  by  name,  where  the  seed 
furnished  was  not  true  to  name.  The 
court  said  that  a  rational  construction 
must  be  put  on  the  words  relied  upon, 
and  the  construction  desired  by  the 
seller  was  unreasonable.  This  doc- 
trine was  applied  in  this  case,  al- 
though the  seller  had  bought  the  seed 
from  someone  else,  and  there  was  no 
question  of  his  bona  fides. 

And  it  has  been  held  that  the  lia- 
bility of  a  nursery  company  upon  its 
warranty  as  to  the  variety  of  fruit 
trees  furnished  by  it  is  not  limited  by 
a  provision  in  the  contract  that  any 
stock  which  does  not  prove  to  be  true 
to  name,  as  labeled,  is  to  be  replaced 
free,  or  purchase  price  refunded.  The 
court  said:  "The  defendant,  if  it  de- 
sired to  limit  liability  on  its  part  by 
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reason  of  the  failure  to  furnish  and 
deliver  to  plaintiff  the  trees  pur- 
chased by  him  as  specified,  could  have 
provided  in  the  contract  for  liquidated 
damages,  or,  by  language  unmistaka- 
ble in  terms  and  susceptible  of  com- 
prehension  by  the  purchaser,,  it  might 
relieve  itself  from  any  liability.  .  .  . 
The  defendant  failed  either  to  limit  or 
avoid  liability  by  the  terms  employed 
in  the  agreement  of  purchase  and  sale. 
The  language  used  by  it  is  susceptible 
as  an  inducement  to  a  sale  of  its  goods 
or  as  an  additional  promise  upon  its 
part,  but  cannot  be  construed  as  a 
limitation  of  liabilily  for  a  breach  of 
contract."  Sanford  t.  Brown  Bros. 
Go.  (1913)  208  N.  Y.  90,  50  L.R.A. 
(N.S.)  T78,  101  N.  E.  797. 

h.  Effect  of  buyer's  ignorance  of  clause. 

It  has  been  held  that,  in  order  for 
a  disclaimer  of  warranty  clause  to 
have  the  effect  of  precluding  any  war- 
ranty, it  is  not  essential  that  the  buyer 
should  have  actual  knowledge  of  it, 
it  being  sufficient  in  this  regard  if  the 
clause  was  printed  upon  the  package 
containing  the  articles,  or  upon  the 
invoice,  or  in  the  catalogue,  so  that  it 
might  have  come  to  his  attention. 

Thus,  in  Ross  v.  Northrup,  K.  &  Co. 
(1914)  156  Wis.  327,  144  N.  W.  1124, 
notwithstanding  the  fact  that  the  jury 
found  that  the  buyer  was  without 
knowledge  of  the  general  custom  of 
seedsmen  to  refuse  to  warrant  their 
seed,  and  the  further  fact  that  the 
buyer  had  no  knowledge  or  informa- 
tion of  any  disclaimer  printed  in  de- 
fendant's catalogue,  or  upon  its  in- 
voices or  packages,  and  that  such  a 
disclaimer  was  not  printed  .upon  the 
package  in  which  the  seed  was  de- 
livered to  him,  it  was  held  that  he  was 
chargeable  with  knowledge  of  the  fact 
that  the  seller  refused  to  warrant  the 
seeds  sold,  since  such  disclaimer  was 
printed  in  the  catalogue  from  which 
the  buyer  ordered  the  goods  through 
a  retail  dealep,  and  also  on  an  invoice 
which  it  was  clear  that  the  buyer  re- 
ceived prior  to  the  day  of  the  delivery 
of  the  seed.  In  so  holding  the  court 
said:  "He  had  the  defendant's  cata- 
logue before  him  when  he  placed  the 
order,  and  ordered  from  it.    He  so 


testifies.  The  defendant  knew  that  he 
ordered  from  the  catalogue,  because 
one  of  the  two  items  called  for  was 
ordered  by  the  catalogue  number.  Be- 
tween the  cover  and  the  first  page  of 
the  catalogue  there  was  a  blank  order 
sheet  for  customers  to  detach  and  use 
in  ordering  seeds.  Immediately  above 
the  blank  spaces  in  which  the  order 
was  to  be  written  was  a  printed  state- 
ment to  the  effect  that  defendant  gave 
'no  warranty,  express  or  implied,  as 
to  description,  quality,  productiveness, 
or  any  other  matter,  of  any  seed 
.  .  .  th^  send  out,  and  will  not  be 
in  any  way  responsible  for  the  crop.' 
On  the  first  page  of  the  catalogae 
proper  there  was  printed  in  large  type 
the  words,  'General  suggestions  to 
customers.'  There  were  a  dozen  such 
suggestions  made,  the  first  word  or 
words  in  each  instance,  indicating  the 
nature  of  the  suggestion,  being  printed 
in  large,  heavy  tsrpe.  One  of  these 
headings  consisted  of  the  word  'Dis- 
claimer,' so  printed,  and  immediately 
following  it  was  a  statement  sn'bstan- 
tially  like  the  one  quoted  above.  The 
two  packages  ordered  from  the  de- 
fendant were  wrapped  in  one  bundle 
and  shipped  by  express.  One  side  of 
the  shipping  tag  contained  the  name 
and  address  of  the  consignee.  On  the 
reverse  side  there  was  printed  in  red 
ink  and  in  conspicuous  type  the  fol- 
lowing words,  which  were  under- 
scored, as  indicated:  'Northrup, 
King,  &  Company  do  not  give,  ontf 
their  agents  are  forbidden  to  give,  ony 
warranty,  express  or  implied,  as  to  de- 
scription, quality,  productiveness,  or 
any  other  matter,  of  any  seeds,  bulbs, 
or  plants  they  send  ou^  and  will  not 
be  in  any  way  responsible  for  the  crop. 
If  the  purchaser  does  not  accept  the 
goods  on  these  terms,  they  are  at  once 
to  be  returned  and  money  paid  for 
same  will  be  promptly  refunded.'  The 
goods  were  shipped  on  April  8th,  and 
were  followed  by  an  invoice  two  days 
later.  There  was  printed  near  the 
head  of  the  invoice  a  statement  like 
that  contained  in  the  catalogue,  to  the 
effect  that  the  goods  were  sold  with- 
out warranty.  In  reference  to  this 
invoice,  the  respondent  claims  that 
it  was  not  received  until  after  the  seed 
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had  actually  been  delivered  to  the 
plaintiff..  There  is  some  testimony 
Ifiven  by  Morton  [the  retail  dealer]  to 
the  effect  that  the  invoice  was  not  re- 
ceived until  the  day  after  the  seed  was 
delivered,  and  some  testimony  which 
vonld  indicate  that  the  seed  had  not 
been  delivered  when  the  invoice  came. 
We  accept  the  statement  that  there 
had  been  an  actual  delivery  before 
receipt  of  the  invoice.  But  what  of 
it?  It  is  not  claimed  that  any  use  had 
been  made  of  the  seed  in  the  mean- 
time. The  relation  of  principal  and 
agent,  existed  between  the  plaintiff 
and  Morton.  The  latter  could  com- 
municate with  the  former  by  tele- 
phone; at  least,  he  testified  that  he 
telephoned  pfaintiff  when  the  seed  ar- 
rived. The  invoice  was  retained  with- 
out objection;  so  was  the  seed;  and 
the  seed  was  thereafter  paid  for  in 
the  usual  course  of  business.  Morton 
testified  that  he  did  not  read  or  pay 
any  attention  to  any  of  the^e  nonwar- 
ranty  provisions.  If  Morton  had  ob- 
served the  conditions  printed  on  the 
invoice,  it  would  certainly  have  been 
his  duty  to  inform  his  principal  of 
them.  The  defendant  having  the  right 
to  sell  without  warranty,  it  seems 
dear  that  it  did  all  that  could  in  rear 
son  be  required  of  it  to  advise  the  pur- 
chaser of  the  condition  upon  which 
the  seed  was  sold.  Of  course,  it  is 
easy  to  imagine  other  things  which  it 
might  have  done  which  would  be  bet- 
ter calculated  to  give  notice;  but,  if 
those  things  had  been  done,  and  had 
proved  inefficacious,  still  other  things 
might  be  suggested  which  would  sure- 
ly acquaint  Morton  with  the  condi- 
tioiu  of  sale.  The  business  was  trans- 
acted by  mail.  Where  the  book  from 
which  the  order  was  given,  the  ship- 
ping tag,  and  the  invoice  all  stated 
these  conditions,  it  would  seem  to  be 
unreasonable  to  hold  that  any  blame 
attached  to  the  defendant,  if  Morton 
failed  to  observe  all  of  these  things.*' 
In  Blizzard  Bros.  v.  Growers'  Can- 
ning Co.  (1911)  152  Iowa,  257,  132  N. 
W.  66,  it  is  held  that  the  grower  could 
not  assert  a  breach  of  warranty 
against  the  seller,  where  it  was  estab- 
lished that  a  general  custom  prevailed 
among  dealers  in  seeds  to  sell  with  a 


disclaimer  of  warranty  as  to  quality 
or  variety,  and  that  on  all  packag'es 
it  was  customarily  printed,  in  effect, 
that  while  the  seller  exercised  great 
care  to  have  all  seeds  pure  and  reli- 
able, and  true  to  name,  the  seeds  were 
sold  without  any  warranty,  express  or 
implied,  and  without  any  responsibil- 
ity in  respect  to  the  crop,  and  if  the 
seeds  were  not  accepted  on  those 
terms  they  must  be  returned  at  once. 
The  court  said  that  the  evidence  that 
a  general  custom  of  this  character 
prevailed  in  the  seed  trade  was  con- 
clusive. "The  particular  package  bad 
the  printed  matter  thereon,  and, 
though  this  may  not  have  been  no- 
ticed, the  sale  is  presumed  to  have 
been  negotiated  with  reference  to  the 
general  custom  of  the  trade.  .  .  . 
This  being  so,  a  warranty  that  the 
seed  is  true  to  name  could  not  be  in- 
ferred, and  the  court  rightfully  found 
in  favor  of  the  [seller]." 

However,  it  has  been  held  to  be  er- 
roneous to  instruct  the  jury  that  if 
the  buyer  saw  printed  matter  on  the 
defendant's  billhead,  and  read  it  be- 
fore he  purchased,  and  nothing  was 
said  about  a  warranty,  he  will  be  pre- 
sumed to  have  contracted'  with  refer- 
ence to  such  printed  matter,  since  it 
is  merely  a  matter  of  inference  wheth- 
er the  buyer  considered  the  printed 
matter  or  not.  Amzi  Godden  Seed  Co. 
V.  Smith  (1913)  185  Ala.  296,  64  So. 
100. 

It  has  also  been  held  to  be  a  ques- 
tion for  the  jury  whether  printed  no- 
tices disclaiming  a  warranty,  which 
were  put  on  the  packages  and  bill- 
heads and  which  were  called  to  the 
attention  of  the  buyer,  became  a  part 
of  the  contract  of  sale  and  relieved 
the  seller  of  the  effect  of  the  general 
rule  as  to  warranties.  Coates  v.  H&r- 
vey  (1888)  17  N.  Y.  S.  R.  389,  2  N.  Y. 
Supp.  5. 

And  the  holding  has  been  made  that 
a  disclaimer  of  warranty  clause  is  of 
no  avail  to  the  seller,  where  it  does  not 
appear  that  the  same  was  brought  to 
the  attention  of  the  buyer,  and  that  he 
purchased  in  view  thereof.  Vaughan's 
Seed  Store  v.  Stringfellow  (1904)  66 
Fla.  708,  48  So.  410. 

In  order  for  a  disclaimer  of  war^ 
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ranty  clauae,  which  is  printed  in  fine 
print  upon  cards  placed  upon  the 
packages  of  seed  sold,  to  be  regarded 
as  a  part  of  the  contract.  It  must  have 
been  assented  to  by  the  buyer,  other- 
wise the  minds  of  the  parties  did  not 
meet;  and  where  the  buyer  claims  that 
he  saw  the  card,  but  did  not  read  the 
fine  print,  it  cannot  be  held  as  a  mat- 
ter of  law  that  he  was  bound  to  know 
or  understand  that  it  was  intended  as 
part  of  the  contract,  and  hence  that 
he  must  have  read  it  or  hav%  known 
its  contents.  Bell  t.  Mills  (1902)  78 
App.  Div.  42,  80  N,  Y.  Supp.  34. 

In  American  Warehouse  Co.  v.  Ray 
(1912)  —  Tex.  Civ.  App.  — ,  150  S.  W. 
763,  the  court  said:  "The  law  implied 
a  warranty  from  the  representation  of 
appellant  that  the  seed  was  of  a  cer- 
tain kind,  and  that  implication  could 
not  be  set  aside  by  testimony  of  a  cus- 
tom and  usage  of  trade  which  was  not 
known  to  buyers.  It  would  present 
a  singular  proposition  of  law  if  a 
dealer  in  seeds  should  contract  to  de- 
liver cabbage  seed,  and  should  actual- 
ly deliver  radish  or  turnip  seed,  and 
then  escape  liability  on  his  implied 
warranty  by  proof  that  dealers  in  seed 
had  adopted  a  rule  or  custom  not  to 
be  bound  by  any  implied  warranty. 
Such  a  custom  would  be  in  contraven- 
tion of  law  and  justice,  and  would  be 
null  and  void." 

In  Landreth  v.  WyckofE  (1901)  67 
App.  Div.  145i  73  N.  Y.  Supp.  388,  it 
appeared  that  a  notice  was  printed  in 
small  type  in  the  upper  left-hand  cor- 
ner of  the  bill  which  the  seller  ren- 
dered to  the  buyer,  which  amounted  to 
a  disclaimer  of  warranty.  This  notice 
the  buyer  claimed  that  he  did  not 
read,  and  knew  nothing  of  until  his 
attention  was  called  to  the  same  upon 
the  trial.  Under  these  circumstances 
-the  court  said  that,  whatever  might 
have  been  its  legal  effect  if  he  had 
become  cognizant  of  its  existence  and 
purport  before  using  the  seed,  it  can- 
not be  deemed  to  have  entered  into  or 
altered  the  contract  between  him  and 
the  seed  grower  under  the  circum- 
stances. 

Notice  on  invoices  of  a  disclaimer 
of  warranty  cannot  affect  a  contract 
which  was  previously  made  by  tele- 


phone for  the  purchase  of  seed. 
Longino  v.  Thompson  (1919)  —  Tex, 
Civ.  App.  — ,  209  S.  W.  202. 

Where  the  buyer  of  fruit  trees 
agreed  with  the  seller  as  to  the  variety 
of  trees  and  the  quantity,  etc..  orally, 
and  the  seller  orally  warranted  the 
trees  and  then  induced  the  buyer  to 
sign  an  order  for  the  same  which  the 
buyer  was  unable  to  read,  the  seller 
representing  to  him  that  it  was  mere- 
ly to  show  to  whom  the  trees  were  to 
be  shipped,  the  buyer  Is  not  bound  by 
a  disclaimer  of  warranty  clause  print- 
ed in  the  order.  Woodward  t.  Rice 
Bros.  Co.  (1920)  110  Misc.  158,  179 
N.  Y.  Supp.  722,  afflrmed  in  193  App. 
Div.  971,  184  N.  Y.  Supp.  958. 

This  case  follows,  in  this  regard, 
Whipple  V.  Brown  Bros.  Co.  (1919) 
225  N.  Y.  237,  121  N.  E.  748,  which 
holds  that  where  an  oral  contract  for 
the  purchase  of  nursery  stock  was 
made  between  the  parties,  and  the  sel- 
ler then  induced  the  buyer  to  sign  a 
written  order  for  the  same  under  the 
representation  that  it  contained  noth- 
ing but  a  statement  of  the  varieties 
and  the  prices  at  the  time  of  delivery, 
the  oral  contract  controlled,  and  not 
the  written  contract. 

o.  Aa  aifeeted  by  dMineUon  between  im' 
plied  warranty  ana  aoniUUon, 

As  heretofore  suggested,  a  distinc- 
tion has  been  made  between  a  war- 
ranty and  a  condition,  and  it  has  been 
held  that  a  sale  by  description  con- 
stitutes a  condition  rather  than  a  war- 
ranty, and  hence  that  the  nonwarran- 
ty,  or  disclaimer  of  warranty  clause, 
does  not  cover  the  rights  of  the  par- 
ties claiming  a  violation  of  the  con- 
dition. This  point  is  made  in  Wallis  v. 
Pratt  [1911]  A.  C.  (Eng.)  394,  where- 
in it  is  held  that  a  clause  that  "sellers 
give  no  warranty,  express  or  implied* 
as  to  growth,  description,  or  any 
other  matters,"  did  riot  relieve  the  sell- 
er of  seed  sold  by  description  for 
planting  or  sowing  purposes,  from  lia- 
bility for  damages,  if  the  seed  deliv- 
ered was  not  true  to  name.  Upon  this 
point  Loreburn,  Ld.  Ch.,  said:  "When 
you  are  dealing  in  a  commodiiy  the 
inspection  of  which  uoes  not  enable 
you  to  distinguish  its  exact  nature. 
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there  are  risks  both  on  the  buyer  and 
on  the  seller,  if  they  think  fit  to  sell 
by  dMcription.  But  if  it  is  desired  by 
a  seller  to  throw  the  risk  of  any  hon- 
est mistake  onto  the  buyer,  then  he 
must  use  apt  language."  On  the  same 
point.  Lord  Alverstone,  Ch.  J.,  re- 
marked that  "it  is  quite  impossible  to 
suggest  .  .  .  when  these  parties 
made  a  contract  whereby  they  re- 
quired that  the  goods  should  be  com- 
mon English  sainfoin,  and  the  sellers 
put  in  a  stipulation  that  they  would 
not  give  any  warranty,  express  or  im- 
plied,, it  was  intended  that  it  was  al- 
ways to  be  understood  that  they  were 
not  making  themselves  liable  in  regard 
to  any  condition  as  to  the  goods,  or  for 
the  consequences  of  a  breach  of  the 
condition."  Upon  this  ground  it  is 
said  that  the  disclaimer  or  nonwar- 
ranty  clause  does  not  apply  to  the  sale 
of  seed  by  description,  since  such  a 
sale  raises  a  condition  rather  than  a 
warranty,  and  renders  the  seller  Iia< 
ble  for  breach  of  the  condition,  and 
the  clause  referred  to  does  not  cover 
such  a  liability. 

F.  Meamre  of  Otunagea, 

a.  In  general. 

It  is  clear  that  the  buyer  of  seed, 
bulbs,  nursery  stock,  etc.,  Is  entitled 
to  recover  damages  for  a  breach  of 
warranty  as  to  such  articles,  where  he 
receives  the  goods  and  acts  in  good 
faith  in  the  use  thereof.  Of  course,  it 
is  his  duty  to  make  his  loss  as  small 
as  possible,  and  hence,  if  before  he 
planted  the  seed  he  knew  of  defects 
therein  constituting  a  breach  of  war- 
ranty, he  cannot  recover  damage  based 
upon  compensation  for  the  loss  of  the 
crop.  Generally,  however,  the  meas- 
ure of  recovery  is  compensation  for 
the  loss  to  the  buyer  by  the  breach, 
if  the  amount  can  be  ascertained  with 
reasonable  certainty  and  it  may  be 
said  to  have  been  fairly  within  the 
contemplation  of  the  parties  as  a  re- 
sult of  the  breach. 

Consequential  damages  are  not  re- 
coverable by  a  purchaser  who  knew 
of  the  defective  condition  of  the  seed 
before  sowing  it.  Oliver  v.  Hawley 
(1877)  5  Neb.  439. 

The  buyer  is  bound  by  the  rule  of 


damages  he  seeks  to  have  applied,  al- 
though, as  matter  of  law,  he  might 
have  recovered  under  a  rule  which 
would  have  increased  the  amount  of 
his  recovery.  Vaughan's  Seed  Store 
V.  Stringfellow  (1904)  6Q  Fla.  708,  48 
So.  410;  Crutcher  v.  McManus  (1891) 
13  Ky.  L.  Rep.  592. 

Where  the  seed  is  used  upon  land 
which  the  buyer  is  cropping  on  shares, 
he  is  entitled  to  recover  as  damages 
compensation  both  for  his  loss  and  for 
the  loss  of  the  owner.  Phillips  v. 
Vermillion  (1900)  91  111.  App.  133. 
The  landowner  may  also  join  with  the 
tenant  in  an  action  to  recover  dam- 
ages for  a  breach  of  warranty.  Fuhr- 
man  v.  Interior  Warehouse  Co.  (1911) 
64  Wash.  169,  37  L.R.A.(N.S.)  89,  116 
Pac.  666. 

In  Richardson  v.  Woodruff  (1919) 
178  N.  C.  46,  100  S.  E.  173,  it  is  held 
that  where  seed  potatoes  ordered  by  a 
dealer  do  not  comply  with  the  terms 
of  the  contract,  and  on  this  ground  he 
refuses  to  receive  them,  the  measure 
of  recovery  is  the  amount  that  he  has 
paid  as  a  deposit  on  the  potatoes,  aAd 
iti.  addition  thereto  he  may  recover 
the  difference  between  the  contract 
and  market  price  at  the  time  and  place 
,of  delivery. 

b.  Breach  am  to  germinative  quality. 

It  has  been  held  that  where,  due  to 
defective  seed  sold  for  sowing  and 
planting,  no  crop  is  raised,  the  meas- 
ure of  damages  for  breach  of  warranty 
as  to  germinative  condition,  or  variety, 
or  whatever  the  defect  may  have  been 
that  caused  the  crop  failure,  is  the 
value  of  the  crop  which  would  have 
been  raised  that  season  had  the  seed 
been  as  warranted,  without  any  de- 
duction for  the  expense  of  raising  the 
crop,  but  not  including  any  probable 
expense  for  harvesting  the  crop. 
Fuhrman  v.  Interior  Warehouse  Co. 
(1911)  64  Wash.  159,  37  L.R.A.(N.S.) 
89,  116  Pac.  666.  To  the  same  effect 
is  Cline  v.  Work  (1910)  150  Mo.  App. 
431,  131  S.  W.  710. 

So,  in  Van  Wyck  v.  Allen  (1877)  69 
N.  Y.  61,  25  Am.  Rep.  136,  it  Is  held 
that  the  measure  of  damages  for 
breach  of  implied  warranty  that  the 
seed  was  of  the  variety  designated. 
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where,  owing  to  the  character  of  the 
seed,  no  crop  of  value  was  produced 
from  the  land,  is  the  value  of  the  crop 
which  would  have  been  raised  on  the 
land  had  the  seed  been  as  represented, 
without  any  deduction  for  the  labor 
and  expense 'of  producing  the  crop. 
Upon  this  point  the  court  said:  "The 
rule  of  damages  given  to  the  jury  was 
the  fair  value  of  the  crop  that  could 
have  been  raised  had  the  seed  been  as 
asserted,  limited  by  certain  inquiries, 
which,  however,  do  not  enter  into  the 
defendant's  exceptions.  We  do  not 
understand  from  the  exceptions  taken 
by  the  defendant,  nor  from  the  points 
presented  by  him  in  this  court,  that 
the  rule  of  damages  laid  down  in  Fas- 
singer  v.  Thorburn  (1866)  34  N.  Y. 
634,  90  Am.  Dec.  753,  is  questioned 
by  him;  so  that  we  are  not  called  upon 
to  consider  that  case,  and  to  express 
either  concurrence  with  it  or  dissent 
from  it.  It  seems  to  have  been  taken 
at  the  trial  by  the  defendant  as  the 
law  of  the  case.  .  .  .  It  is  a  deci- 
sion, which  we  may  not  in  this  case 
question,  that  where  seed  are  sold  as, 
or  warranted  to  be,  those  of  a  certaiik 
vegetable,  and  to  produce  that  vege- 
table, then  the  vendee,  the  warranty 
failing,  may  recover  the  value  of  the 
reasonably  anticipated  crop,  less  the 
cost  of  tillage  and  the  value  of  what 
was  in  fact  raised.  But  if  he  may  re- 
cover the  value  of  the  crop  which 
should  be,  why,  when  naught  is  the 
product,  should  the  vendee  be  held  to 
credit  ttie  vendor  with  the  lost  labor 
and  expenses?  That  he  has  expended 
in  this  case,  and  should  be  remuner- 
ated, if  he  is  to  have  full  compensa- 
tion. He  would  have  been  repaid  it 
out  of  the  profits  of  the  crop,  had  a 
crop  been  raised.  He  will  repay  it 
now  out  of  the  damages  which  stand 
in  place  of  the  profits  of  the  crop,  if 
his  judgment  for  them  remains  un- 
impaired. If  he,  having  paid  it  out  in 
futile  tillage,  is  not  to  have  recom- 
pense for  it,  he  has  lost  it  once.  And, 
if  now  he  is  to  deduct  it  from  the  value 
of  the  crop  which  that  tillage  should 
have  produced,  he  loses  it  twice.  The 
crop,  if  raised,  would  have  represented 
to  him  all  that  went  into  it  of  time, 
labor,  money,  use  of  land,  and  ma- 


terials. The  avails  of  the  crop  would 
have  gone  to  reimburse  each  of  those. 
He  gets  in  his  damages  what  the 
avails  of  the  crop  would  have  been, 
and  those  damages  should  go  to  reim> 
burse  each  of  those  items.  But  if 
from  the  damages  he  deducts  them, 
or  either  of  them,  tiiere  are  no  dam- 
ages to  reimburse  them,  and  he  losea 
them  entirely.  If  there  had  been  any 
part  of  a  crop  raised,  the  value  of 
that,  clearly,  should  have  been  de- 
ducted." 

Where  the  lessor  of  a  farm  on 
shares  furnished  seed  com  that  did 
not  possess  good  germinative  powers, 
and  told  the  lessee,  when  the  latter 
objected  that  he  was  afraid  that  the 
corn  would  not  germinate,  that  he 
would  take  the  risk,  and  the  crop 
failed,  he  is  liable  for  the  amount  that 
the  proof  showed  that  the  value  of 
the  crop  would  probably  have  been  if 
the  seed  com  had  been  good.  Flick  t. 
Wetherbee  (1866)  20  Wis.  893. 

It  has,  however,  been  held  that, 
when  the  seed  fails  to  sprout  and 
make  a  crop,  the  purchaser  is  entitled 
to  recover  only  the  actual  expense  of 
planting  the  seed  and  the  rental  value 
of  the  land;  he  cannot  recover  the 
value  of  the  crop,  had  the  seed  been 
'  as  warranlj^d.  Vaughan's  Seed  Store 
V.  Stringfellow  (1904)  56  Fla.  708,  48 
So.  410.  The  court  said:  "Where  the 
seeds  bought  prove  to  be  worthless, 
however, — that  is,  where  they  wholly 
fail  to  germinate  or  grow  after  having 
been  planted,  and  no  crop  results  from 
the  wrong  seeds, — the  evidence  of  the 
probable  produce  of  the  right  seeds, 
in  the  land  and  the  year  in  question, 
would  be  lacking;  and  the  rale  that 
the  plaintiff  must  establish  the  quan- 
tum of  his  loss,  by  evidence  from 
which  the  jury  will  be  able  to  estimate 
the  extent  of  his  injury,  will  exclude 
all  such  elements  of  injury  as  are  in- 
capable of  being  ascertained  by  the 
usual  rules  of  evidence  to  a  reasonable 
degree  of  certainty.  In  such  a  case, 
therefore,  the  only  damages  recover- 
able are  the  price  paid  for  the  seed, 
the  expenses  in  preparing  the  soil  for 
the  seed  and  for  planting  the  same, 
together  with  the  loss  sustained  from 
having  his  land  lie  idle  for  Hxe  year. 
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or  for  sach  time  as  the  use  of  it  was 
lost" 

And  it  has  been  said  that  the  meas- 
ure of  damasres,  where  seed  fails  to 
firerminate»  is  the  value  of  the  buyer's 
labor  expended  in  preparing  the 
srround  for  the  reception  of  the  seed 
after  deducting  all  general  benefits 
to  the  land  resulting  from  such  labor, 
and  also  the  value  of  the  labor  ex- 
pended in  planting  the  seed  and  the 
sum  of  money  paid  in  its  purchase,  to- 
gether with  interest  on  the  several 
amounts.  Ferris  v.  Comstock  (1866) 
33  Conn.  513. 

-  So,  in  Reiger  v.  Worth  (1900)  127 
N.  C.  230,  52  L.R.A.  362,  80  Am.  St. 
Rep.  796,  37  S.  E.  230,  it  is  held  that 
where  no  crop  was  raised  from  seed 
which  failed  to  germinate,  and  the 
season  was  too  far  advanced  to  re- 
plant, the  measure  of  damage  for 
breach  of  warranty  of  germinative 
quality  is  the  amount  paid  for  the 
seed,  the  expense  of  preparing  the  soil 
and  planting  the  seed,  and  the  reason- 
able rental  value  of  the  land  less  any 
amount  for  which  the  land  might  have 
been  rented  for  some  other  crop,  if 
any.* 

When  the  failure  of  crop  is  entire 
because  of  failure  of  germination,  the 
damages  should  be  based  on  the  value 
of  the  use,  with  additions  and  deduc-* 
tions  suiting  the  conditions  of  the  par- 
ticular case,  and  in  this  regard  there 
need  be  no  market  rental  value;  it  is 
encMgh  if  the  use  value'is  determined, 
and  this  may  be  based  upon  the  tes- 
timony of  farmers  and  others  qualified 
to  testify.  In  other  words,  the  true 
measure  of  damage,  where  there  is  a 
total  loss  of  crop  arising  from  failure 
of  seeds  to  germinate  and  grow,  is  the 
amount  paid  for  the  seed,  the  expense 
of  cultivating  and  preparing  the  land 
for  planting  or  sowing,  and  a  reason- 
able rent  to  compensate  for  the  loss  of 
the  use  of  the  land.  Moorhead  v. 
Minneapolis  Seed  Co.  (1917)  139 
Minn.  11,  L.R.A.1918C,  391,  165  N.  W. 
484,  Ann.  Gas.  1918E,  481.  The  court 
said:  "The  object  of  the  law  is  to  fur- 
nish a  measure  which  will  give,  as 
near  as  may  be,  actual  compensation 
for  the  breach,  and  which  is  free  of 
uncertain,  contingent,  conjectural,  or 


speculative  elements.  When  damages 
are  based  upon  the  value  of  the  use  of 
the  land,  the  uncertainty  of  the 
amount  because  of  uncertainty  of  the 
crop  results  is  eliminated,  and  they 
may  be  assessed  forthwith." 

It  has,  however,  been  held  that  the 
measure  of  damages  for  breach  of 
warranty  as  to  the  germination  of 
seed  is  the  purchase  money  paid,  with 
interest,  and  the  expenses  incurred  in 
hauling  the  seed,  preparing  the  land 
for  planting,  sowing,  and  tilling  the 
soil,  etc.,  but  it  does  not  include  loss 
of  prospective  planting  profits  where 
no  fraud  is  alleged  on  the  part  of  the 
seller.  Butler  v.  Moore  (1882)  68 
Ga.  780,  45  Am.  Rep.  508. 

o.  Condition. 

In  this  regard  it  has  been  held  that, 
in  an  action  for  breach  of  warranty 
as  to  the  quality  of  fruit  trees  sold  by 
him,  it  is  proper  to  prove  the  amount 
the  different  kinds  of  trees  added  to 
the  value  of  the  land;  and  the  differ- 
ence between  the  value  thus  added  by 
the  trees  delivered,  and  the  value  that 
would  have  been  added  if  the  trees 
ordered  had  been  planted  instead  of 
those  actually  furnished  and  planted, 
is  the  measure  of  the  purchaser's  dam- 
age. Shearer  v.  Hart  Nursery  Co. 
(1894)  103  Cal.  416,  42  Am.  St.  Rep. 
125,  37  Pac.  412. 

Where  nursery  stock  furnished  is 
unfit  for  use  and  worthless,  the  meas- 
ure of  damages  is  the  price  paid  for 
the  stock.  Weller  v.  Bectell  (1891)  2 
Ind.  App.  228,  28  N.  B.  333. 

d.  Variety. 

Unless  the  evidence  affords  some 
basis  for  computing  the  loss  to  the 
buyer  due  to  seed  not  being  true  to 
name,  he  is  not  entitled  to  recover  for 
breach  of  the  implied  warranty  that 
the  seed  shall  be  true  to  name. 
Longino  v.  Thompson  (1919)  —  Tex. 
Civ.  App.  — ,  209  S.  W.  202. 

The  cases  are  not  entirely  clear  as 
to  the  proper  measure  of  damages  for 
breach  of  warranty  as  to  the  variety 
of  seed  or  bulbs  to  be  sowed  or 
planted.  In  some  cases,  notably  Pas- 
singer  v.  Thorburn  (1866)  34  N.  Y. 
634,  90  Am.  Dec.  753,  it  is  said  to  be 
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the  difference  between  the  value  of 
the  crop  which  the  evidence  shows 
would  have  been  raised  bad  the  seed 
or  bulbs  been  true  to  name,  and  the 
vitlue  of  the  crop  actually  raised,  de- 
ducting the  expense  of  raising  the 
crop.  If  by  this  is  meant  that  there 
should  be  deducted  the  difference  (if 
any)  between  the  expense  of  raising 
the  crop  actually  raised  and  the  prob- 
able  expense  of  raising  the  crop  had 
the  seed  or  bulbs  been  true  to  name, 
it  would  seem  that  the  application  of 
the  rule  would  secure  substantial  jus- 
tice; but  it  would  seem  that  there 
could  be  no  tenable  ground  for  deduct- 
ing the  expense  of  raising  the  prob- 
able crop,  unless  there  was  added  to 
the  value  of  the  crop  actually  raised 
the  expense  of  raising  it.  The  later 
cases  decided  by  the  New  York  court, 
as  well  as  those  in  other  jurisdictions, 
state  the  rule  of  damage  to  be  the  dif- 
ference in  value  between  the  crop  ac- 
tually raised,  and  a  crop  of  the  variety 
called  for  by  the  contract,  such  as 
would  ordinarily  have  been  produced 
in  the  year  in  which  the  seed  was 
sowed. 

Arkansaa  —  Kefauver  v.  Price 
(1918)  136  Ark.  342,  206  S.  W.  664. 

Massachusetts.  —  Edgar  v.  Joseph 
Breck  &  Sons  Corp.  (1899)  172  Mass. 
681.  52  N.  E.  1083. 

Minnesota.  —  Moorhead  v.  Minne- 
apolis Seed  Co.  (1917)  139  Minn.  11, 
LJtA.1918C,  391,  165  N.  W.  484,  Ann. 
Cas.  1918E,  481;  Johnson  v.  F0X4EY 
Mill.  &  Elevator  Co.  (reported  here- 
with) ante,  866. 

Mississippi. — Grafton-Stamps  Drug 
Co.  V.  Williams  (1913)  105  Miss.  296, 
62  So.  273. 

New  Jersey.  —  Wolcott  v.  Mount 
(1875)  38  N.  J.  L.  496,  20  Am.  Rep. 
426. 

New  York.— White  v.  Miller  (1877) 
71  N.  Y.  118,  27  Am.  Rep.  13;  Gubner 
v.  Vick  (1886)  6  N.  Y.  S.  R.  4. 

Tennessee. — Ford  v.  Farmers  Exch. 
(1916)  136  Tenn.  287,  L.R.A.1917B, 
1106,  189  S.  W.  268. 

Texas. — American  Warehouse  Co.  v. 
Ray  (1912)  —  Tex.  Civ.  App.  — ,  150 
S.  W.  763. 

England. — Randall  v.  Raper  (1858) 
£1.  61.  &  El.  84,  120  Eng.  Reprint.  438, 


4  Jur.  N.  S.  662.  27  L.  J.  Q.  E  N.  S. 
266.  6  Week.  Rep.  445. 

lliiB  measure  of  damages  proceeds 
on  a  reasonable  view  that  the  cnqi 
actually  raised  may  rightly  fnmish 
the  prima  facie  test  of  the  amount  of 
crop  which  would  have  been  raised 
from  the  stipulated  variety,  and  thus 
becomes  neither  speculative  nor  re- 
mote for  estimation  of  damages.  This 
rule,  however,  as  above  formalated. 
imposes  Uie  element  of  direct  contract 
between  the  seller  and  the  grower  of 
the  seed,  not  present  where  the  sale 
is  to  a  dealer  for  re<tale  to  growers. 
Buckbee  v.  P.  Hohenadel,  Jr..  Go. 
(1915)  L.R.A.1916C,  1001,  139  C.  C.  A 
478,  224  Fed.  14,  Ann.  Cas.  1918C,  88. 

Kefauver  v.  Price  (1918)  136  Ait 
342,  206  S.  W.  664,  sustained  an  in- 
struction by  the  trial  court  to  the  jarjr 
that,  if  they  found  for  the  plaintiff, 
they  should  assess  the  damage  at  a 
sum  equal  to  the  difference  in  the 
value  of  the  crop  raised  from  the  seed 
sold,  a:nd  the  value  of  the  crop  which 
would  have  been  raised  frcHn  the  seed 
if  it  had  been  of  liie  variety  as  im- 
pliedly warranted. 

Where  lily  bulbs  are  sold  foi*the 
understood  purpose  of  raising  lilies 
for  a  certain  market,  the  measure  of 
damages  is  the  difference  between  the 
*value  of  the  crop  which  plaintiff  raised 
from  an  inferior  lily  bulb,  and  a  cn^ 
of  the  variety  he  undertook  to  pur- 
chase. Edgar  v.  Joseph  Bredc  &  Sods 
Corp.  (1899)  172  Mass.  681,  62  N.  E. 
1083. 

In  Moorhead  v.  Minneapolis  Seed 
Co.  (1917)  139  Minn.  11,  L.R.A.1918C. 
391,  165  N.  W,  484,  Ann.  Cas.  1918E, 
481,  the  court  said  that,  where  there 
is  a  partial  crop  or  a  crop  of  a  differ- 
ent varied  than  that  promised  by  tht 
warranty,  the  proper  measure  of  dam* 
age  is  the  difference  in  value  betwees 
the  crop  raised  and  the  crop  which 
would  have  been  raised  had  the  seed 
responded  to  the  warranty.  The  rule 
of  damages  applied  in  this  case  was 
followed  and  applied  by  that  court  in 
Barthelemy  v.  Foley  Elevator  Co. 
(1919)  141  Minn.  423.  170  N.  W.  61S. 
as  to  a  breach  of  implied  warranty  of 
variety  arising  from  the  sale  of  seed 
wheat,  the  evidence  showing  that, 
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while  a  crop  was  produced,  it  was 
much  less  in  quantity  than  would  have 
been  produced  had  the  seed  been  of 
the  variety  warranted. 

Where  the  seed  is  sold  with  war- 
nntiea  that  it  is  true  to  name,  the 
measure  of  damages  for  breach  there- 
of, when  it  is  actually  sowed  and  pro- 
daces  a  crop  not  hannful  to  the  land, 
but  of  less  value  than  would  have  been 
produced  had  the  warranty  not  been 
broken,  is  the  value  of  the  crop  such 
as  the  seed  was  warranted  to  produce, 
and  would  ordinarily  have  produced, 
le^s  the  value  of  the  crop  actually 
raised  from  the  seed  purchased.  Grsf- 
toD-Stampa  Drug .  Co.  v.  Williams 
(1913)  105  Hiss.  296,  62  So.  273. 

In  Wolcott  V.  Mount  (1876)  38  N.  J. 
L.  496,  20  Am.  Rep.  425,  in  sustaining 
the  trial  court  in  fixing  the  measure 
of  damages  for  breach  of  warranty  as 
to  the  variety  of  seed  sold  as  the  dif- 
ference between  the  value  of.  the  crop 
produced  and  the  crop  which  would 
have  been  produced  if  the  seed  had 
been  as  warranted,  the  court  said  that 
the  argument  that  this  rule  embraces 
profits,  and  that  the  profits  are  too  re- 
mote and  uncertain  to  constitute  an 
iosredient  in  the  recompense  which 
the  law  gives  on  a  breach  of  contract, 
comprises  a  latitudinarian  and  in- 
correct statement  of  the  legal  tvle. 
"Profits  sometimes  are  not,  in  a 
legal  point  of  view,  either  remote 
or  uncertain.  Where  the  situation 
of  the  parties  is  such  that,  sup- 
posing their  attention  to  have  been 
directed  to  the  contingencies,  they 
must  have  perceived,  at  the  time 
of  making  of  the  contract,  that  its 
breach  would  probably  result  in  the 
lots  of  definite  profits,  such  profits 
b^ng  of  an  asceii;ainable  nature,  the 
compensation  which  the  law  affords 
the  injured  party  will  embrace  these 
profits.  .  .  .  The  present  case  falls 
clearly  within  the  scope  of  this  prin- 
ciple. The  defendant  at  Uie  time  of 
the  sale  was  possessed  of  all  the  facts ; 
he  knew  the  business  of  the  plaintiff, 
and  the  use  to  be  made  of  the  thing 
sold.  He  was  in  a  situation  to  foresee, 
witti  entire  certainty,  the  loss  that 
would  fall  upon  the  plaintiff  if  the 
warranty  should  be  broken.  Nor  are 


the  gains  which  have  been  lost  sub- 
ject to  any  uncertainty.  The  seed  sold 
was  planted  and  came  to  maturity ;  the 
seed  stipulated  for  would  have  done 
the  same,  only  the  value  of  the  prod- 
uct would  have  been,  to  a  definite 
amount,  greater.  In  such  an  injury 
there  is  nothing  speculative  or  con- 
tingent" 

On  the  question  of  the  measure  of 
damages  the  rule  is  thus  stated  in 
Vaughan's  Seed  Store  v.  Stringfellow 
(1904)  66  Fla.  708,  48  So.  410:  "The 
defendant's  engagement  was  that  the 
seed  sold  was  the  Arlington  white 
spine  cucumber  seed  and  would  pro- 
duce Arlington  white  spine  cucum- 
bers. The  natural  consequence  of  the 
breach  of  such  a  warranty  would  be 
a  crop  of  cucumbers  different  in  kind 
and  quality  from  that  guaranteed  by 
the  defendant.  Where,  then,  the  seed 
produces  a  crop  not  harmful  to  the 
land,  but  of  a  poorer  character,  or  of 
an  inferior  quality,  and  less  value 
than  would  have  been  produced  had 
the  warranty  been  fulfilled,  the  meas- 
ure of  damages  is  the  value  of  the 
crop  of  the  true  product,  such  as  the 
seed  was  warranted  to  produce  and 
such  as  would  ordinarily  have  been 
produced  that  year,  less  the  expense 
of  raising  it." 

In  Ford  v.  Farmers'  Exch.  (1916) 
186  Tenn.  287,  LJt.A.1917B,  1106,  189 
S.  W.  368,  the  court  said:  "There 
have  been  developed  two  rules  in  re- 
spect to  damages  growing,  out  of  the 
warranting  of  seed  that  proved  not 
true  to  name.  The  first  class  of  cases, 
dealing  with  seeds  improperly  deliv- 
ered under  the  contract  that  are.  of 
such  quali^  that  no  crop  is  produced, 
announces  the  restrictive  rule  that 
there  is  no  proper  basis  for  the  allow- 
ance of  expected  profits  and  damages. 
The  rule  in  such  case  appears  to  be 
that  the  items  of  damages  recoverable 
are  those  of  actual  outlay,  such  as  the 
price  paid  for  the  seed,  the  expense 
of  preparing  the  soil  to  receive  the 
seed  (less  general  benefit  to  the  land 
therefrom),  the  expense  of  planting, 
and  the  loss  sustained  from  having  the 
land  lie  idle  for  such  period  of  time  as 
the  use  of  it  was  lost.  .  .  .  The 
other  and  more  liberal  rule  is  applied 
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in  cases  where  the  defective  seeds 
germinate  and  produce  a  crop  that  is 
inferior  in  quality  and  value  to  the 
one  that  would  have  been  produced  in 
the  same  circumstances  had  the  seed 
been  as  warranted.  In  such  case,  by 
an  almost  unbroken  line  of  authorities 
in  England  and  America,  there  is  held 
to  be  a  reasonable  basis  on  which  to 
estimate  the  profit  that  would  have 
been  made  had  the  seed  been  of  con- 
tract quality.  It  ia  held  that  this 
basis  is  found  in  the  certainly  ascer- 
tainable value  of  the  crop  actually 
produced,  the  court  having  only  to 
eatiiuate  the  difference  in  value  be- 
tween that  crop  and  the  value  of  the 
crop  that  would  ordinarily  have  been 
produced  under  the  %ame  circum- 
stances if  seed  true  to  name  had  been 
supplied  by  the  seller.  The  loaa  ia 
held  not  to  be  conjectural,  and  the 
damagea  not  to  be  speculative  or  be- 
yond the  contemplation  of  the  con- 
tracting partiea.** 

The  rule  is  thus  stated  in  American 
Warehouse  Go.  v.  Ray  (1912)  —  Tex. 
Civ.  App.  — ,  150  S.  W.  763:  "The 
weight  of  authority  seems  to  be  that, 
where  seeds  of  a  certain  family  are 
sold  and  represented  to  be  of  a  certain 
variety  of  that  family  which  would  in 
their  natural  development  produce 
crops  of  greater  value  than  would 
aeeda  of  the  same  family  which  were 
delivered,  the  purchaser  can  recover 
not  alone  the  difference  between  the 
value  of  the  seeds  delivered  and  those 
contracted,  but  the  difference  between 
the  value  of  the  crop  produced  from 
the  seed  delivered  and  the  value  of 
the  crop  that  would  have  been  pro- 
duced from  the  seed  contracted.  .  .  . 
The  rule  would  obtain  whether  the 
warranty  was  expreas  or  implied." 

Upon  this  subject  in  Randall  v. 
Roper  (1858)  4  Jur.  N.  S.  (Eng.)  662, 
Lord  Campbell,  Gh.  J.,  said:  "It  has 
been  contended  that  if  the  plaintiff 
had  paid  to  the  subpurchasers  the  full 
amount  of  the  damages  which  they 
have  sustained  from  the  breach  of  the 
warranty,  still  he  would  not  have  been 
entitled  to  recover  them.  A  true  rule 
on  the  authorities  is  that  the  plaintiff 
must  show  that  the  damage  which  he 
seeks  to  recover  naturally  arose  from 


the  breach  of  contract  complained  of. 
In  this  case  t^e  damage  sustained  by 

subpurchasers  was  the  natural — yea, 
the  necessary — consequence  from  the 
breach  of  contract  by  the  defendant- 
The  defendant  sold  the  barley  with 
the  warranty  that  it  was  'Chevalier'B 
barley;'  if  it  was  not,  it  would  not. 
when  sown,  produce  grain  of  that 
quality,  quite  independently  of  soil  or 
climate.  The  difference  in  value  be- 
tween the  inferior  crop  grown,  and 
that  which  would  have  been  produced 
if  the  seed  had  been  as  warranted,  is 
the  natural  and  neceasary  loss  from 
the  breach  of  the  warranty.  There* 
fore,  the  defendant  having  warranted 
the  barley  aa  'Chevalier's  seed  bariey,' 
if  the  plaintiff  had  been  sued  by  the 
subpurchasers  he  would  have  been 
obliged  to  pay  damages  to  that  extent, 
and  these  he  would  have  been  entitled 
to  recover  from  the  defendant.  But 
the  nwin  point  brought  before  us  ia 
whether  the  plaintiff  can  recover  aa 
damages  an  amount  which  he  has  not 
paid  to  the  subpurchasers,  and  for 
which  they  have  only  made  claims  not 
enforced  by  legal  proceedings.  We 
cannot  lay  down  a  rule  that  a  mere 
liability,  which  has  not  been  enforced, 
will  not  give  a  right  to  recover  dam- 
ages. Cases  of  extreme  hardship 
might  occur  if  such  were  the  rule,  and 
no  authority  has  been  cited  to  show 
that  a  liability  to  pay  damages  is  not 
enough  to  sustain  a  right  to  damages." 
Justice  Wightman  in  concurring 
said  that  he  had  "no  doubt  on  the 
principle  enunciated,  and  that,  if  the 
claims  of  the  subpurchasers  had 
been  paid  by  the  plaintiff,  he  might 
have  recovered  them  from  the  defend- 
ant" But  he  does  express  a  doubt 
whether  recovery  is  authorized  for  a 
claim  of  damages  neither  paid  nor 
liquidated,  with  the  remark,  however, 
that  he  did  not  press  this  doubt 
further  than  to  mention  it. 

According  to  the  syllabus  of  the 
court  in  Dunn  v.  Bushnell  (1902)  63 
Neb.  668,  93  Am.  St.  Rep.  474.  88  N. 
W.  693,  where  seed  is  purchased  on  a 
warranty  that  it  is  of  a  certain  kind 
and  quality,  and  such  seed  proves  to 
be  of  an  inferior  kind  and  quality,  and 
is  planted  without  the  knowledge  of 
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the  inferior  quality.  tJie  value  of  the 
crop  such  as  should  have  been  pro- 
duced by  the  seed  if  it  had  conformed 
to  the  warranty,  deducting  the  ex- 
pense of  raising  the  crop  and  the 
value  of  the  one  in  fact  raised,  is  a 
proper  measure  of  damage  for  the 
breach  of  such  warranty. 

In  an  early  New  York  case  it  was 
held  that  tiie  seller  could  not  complain 
of  the  rule  that,  for  a  breach  of  war- 
ranty as  to  the  varied  of  seed  sold, 
the  measure  of  damages  is  the  value 
of  a  crop  of  the  variety  represented, 
such  as  ordinarily  would  have  been 
produced  that  season,  deducting  the 
expense  of  raising  the  crop,  and  also 
the  value  of  the  crop  actually  raised 
fnnn  the  seed  sold.  Passinger  v. 
Thorfoura  (1866)  34  N.  Y.  634,  90 
Am.  Dec.  763.  Upon  this  point  the 
■  court  said:  "The  counsel  for  the  ap- 
pellant insists  that  the  judge  at  the 
circuit  erred  in  refusing  to  charge 
that  the  contract  must  be  the  result 
of  the  minds  of  both  parties  meeting 
and  agreeing,  and,  unless  the  defend- 
ant intended  to  make  a  contract  that, 
he  would  pay  for  the  crop  in  case  of 
its  failure  because  of  the  bad  quality 
of  the  seed,  he  cannot  be  made  liable 
to  such  damages.  To  the  refusal  to 
charge  both  branches  of  this  propo- 
sition there  is  a  general  exception.  If 
the  counsel  had  intended  to  designate 
the  contract  of  warrant  as  that  up- 
on whieh  the  minds  of  the  parties 
must  have  met,  he  was  undoubtedly 
correct  in  the  position;  but  this  is 
evidently  not  what  he  meant.  He  al- 
ludes to  the  contract  mentioned  and 
referred  to  in  the  second  branch  of 
his  proposition;  that  is,  that  unless 
tiie  defendant  intended  to  contract 
that  he  would  pay  for  the  crop  in  case 
of  failure  of  the  seed  to  produce  the 
crop  warranted,  he  cannot  be  made 
liable  in  damages.  The  authorities 
cited  are  abundant  to  show  that  the 
defendant  must  be  held  responsible 
for  the  natural  consequences  of  the 
contract  which  he  did  make,  and  the 
legal  resptmsibilities  following  there- 
from, whether  he  intended  to  be  so  li- 
able or  not.  Ignorance  of  the  law  and 
of  the  legal  effect  of  the  contract 
made  1^  him  cannot  excuse  him  from 


its  performance.  The  law  assumes 
that  both  parties  entered  into  the 
contract  with  full  knowledge  of  the 
legal  rights  and  duties  resulting 
therefrom;  and  whether  either  of 
them  intended  to  be  thus  bound  can- 
not be  a  subject  of  proper  inquiry. 
The  judge,  therefore,  justly  refused 
to  charge  as  requested.  The  supposi- 
tion of  defendant  as  to  the  use  plain- 
tiff intended  to  make  of  the  seed  was 
wholly  inunaterial.  The  defendant's 
liability  is  to  be  tested  by  the  fact 
whether  he  made  the  warranty,  and 
whether  there  was  a  breach;  and  the 
extent  of  that  liability,  if  these  two 
preliminary  positions  are  established, 
was  what  sum  was  necessary  to  com- 
pensate the  plaintiff  for  the  loss  he 
had  sustained  hy  the  article  sold  not 
being  of  the  quality  warranted.  The 
judge,  therefore,  properly  refused  the 
charge  that  the  extent  of  defendant's 
liability,  or  the  rule  of  damages  to  be 
applied,  depended  in  any  manner  up- 
on the  supposition  of  the  defendant 
as  to  the  use  the  plaintiff  intended 
making  of  the  thing  sold." 

So,  in  Landreth  v.  Wyckoff  (1901) 
67  App.  Div.  145,  73  N,  Y.  Supp.  388, 
it  is  held  that  it  was  error  for  the  trial 
court  to  submit  the  case  to  the  jury 
upon  the  question  of  damages,  where 
he  did  not  instruct  them  t^at,  in  fix- 
ing the  amount  of  damages  they 
should  take  into  consideration  the  ex- 
pense of  raising  a  crop  of  the  variety 
contracted  for,  and  such  as  might  have 
been  produced  by  good  seed. 

The  Thorburn  Case  is  referred  to  in 
VanWyck  v.  Allen  (1877)  69  N.  Y. 
61,  25  Am.  Rep.  136,  and,  after  point- 
ing out  that  the  court  did  not  under- 
stand from  the  exceptions  taken  by 
the  defendant,  or  from  the  points  pre- 
sented by  him,  that  he  questioned  the 
rule  of  damages  laid  down  in  the 
Thorburn  Case,  and  hence  that  it  was 
not  called  upon  to  consider  that  case, 
or  express  either  concurrence  with  it 
or  dissent  from  it,  it  is  remarked  that 
that  case  did  not  undertake  to  fix  the 
limits  of  the  rule  on  all  sides;  that 
the  question  presented  for  review  up- 
on appeal  was  whether  the  rule  of 
damage  stated  was  unjust  to  the  sell- 
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er,  not  whether  the  buyer  might  have 
complained  of  it. 

In  White  v.  Miller  (1877)  71  N-  Y. 
118,  27  Am.  Rep.  13,  the  Thorbum 
Case  is  also  referred  to  as  authority 
for  the  rule  that  the  measure  of  dam- 
age was  the  difference  in  value  be- 
tween the  crop  raised  from  the  defec- 
tive seed  and  a  crop  such  as  would 
ordinarily  have  been  produced  that 
season,  had  the  seed  been  true  to 
name. 

Depew  V.  Peck  Hardware  Co.  (1907) 
121  App.  Div.  28,  105  N.  Y.  Supp.  390. 
affirmed  in  (1909)  197  N.Y.  628,  90 
E.  1168,  holds  that  the  proper  measure 
of  damage  where  seed  is  defective  in 
that  it  contains  seeds  of  another  kind^ 
— in  other  words,  for  a  breach  of  war- 
ranty as  to  variety, — and  no  crop  of 
value  is  raised,  is  the  difference  be- 
tween the  value  of  the.  crop  actually 
grown  and  the  value  of  the  crop  which 
would  have  been  produced  had  the 
seed  been  of  the  kind  warranted.  The 
court  said :  "Alfalfa  is  called  a 
perennial  plant.  It  produces  for  many 
years  without  reseeding  or  cultiva- 
tion. Three  crops  may  ordinarily  be 
cut  each  year.  No  crop  is  expected 
the  year  of  the  seeding.  The  plain- 
tiff proved  by  competent  witoesses  the 
probable  quantity  and  also  the  value 
of  the  crop  which  would  have  been 
raised  the  second  year  if  the  seed  had 
been  as  the  plaintiff  had  the  right  to 
expect  he  had  purchased.  He  then 
gave  proof  that  the  product  which  he 
cut  was  of  no  value.  Believing  that 
the  prevalence  of  the  trefoil  and  dod- 
der would  destroy  the  alfalfa,  he 
plowed  the  land  and  fitted  it  anew,  and 
reseeded  it  with  alfalfa.  He  proved  the 
cost  of  this  labor  and  the  seed.  These 
were  the  two  items  of  damages  which 
were  submitted  to  the  jury.  There  can 
be  no  doubt  that  the  primary  rule  of 
damages  applicable  to  cases  of  this 
kind  is  the  difference  in  value  between 
the  crop  actually  grown  from  the  de- 
fective seed,  and  that  which  would 
have  been  produced  had  the  seed  com- 
plied with  the  guaranty.  .  .  .  The 
plaintiff  gave  evidence  which  tended 
to  show  the  cutting  was  of  no  value. 
The  defendant  gave  no  proof  upon 
that  subject.    There  was,  therefore. 


[16  A.LJL 

nothing  to  deduct  in  that  item  from 
the  value  of  the  crop  which  would 
have  been  raised  from  unmixed  alfalfa 
seed.  ...  .  The  cost  for  the  first 
crop  was  not  allowed  him.  The  sec- 
ond seeding  was  caused  .by  the  failure 
of  the  defendant  to  fumiah  him  prop- 
er seed.  He. was  obliged  to  reculti- 
vate  his  land  in  order  to  put  it  in  the 
same  condition  as  at  the  first  seeding. 
If  he  was  entitled  to  recover,  the 
measure  of  his  recovery  was  the  loss 
he  sustained,  providing  it  was  the 
natural  proximate  result  of  the  de- 
fendant's breach  of  the  contract  If 
the  plaintiff  was  juatifi^  in  plowing 
under  the  promiscuous  growtii  of  tre- 
foil, dodder,  and  alfalfa,  the  cost  of 
so  doing  was  properly  chargeable  to 
the  defendant.  It  would  have  been 
improvident  for  the  plaintiff  to  leave 
the  land  plowed  without  a  cn^.  He . 
is  to  be  compensated  for  his  loss  and 
his  land  restored,  as  .nearly  as  prac- 
ticable, to  its  former  condition,  and 
the  expense  of  the  refitting  was  one 
of  the  elements  in  the  restoration.? 

In  Hurley  v.  Buchi  (1882)  10  Lea 
(Tenn.)  346,  in  an  action  to  recover 
the  purchase  price  of  potatoes  sold  to 
a  grower,  the  latter  undertook  to  re- 
coup damages  because  the  potatoei 
were  not  true  to  name  and  the  court 
instructed  the  jury,  upon  the  measure  ^ 
of  damages,  that  the  .buyer  was  en- 
titled to  recover  tbe  increased  valae 
of  the  potatoes  he  would  hav.e  raised 
and  sold  if  the  seed  delivered  had  been 
of  the  variety  ordered,,  over  the  va-  | 
riety  actually  delivered, ;  raised,  and  | 
sold  by .  him.   Upon  appeal  the  case  | 
was  reversed  upon  tiie  ground  that 
this  measure  of  damages  was  too  spec-  j 
ulative,  and  the  real  measure  of  dam-  i 
ages  was  the  difference  between  the 
value  of  the  potatoes  actually  fur- 
nished and  the  value  of  the  potatoes 
which  the  grower  ordered. 

In  referring  to  Hurley  v.  Buchi 
(Tenn.)  supra,  in  Ford  v.  Farmers' 
Kxch.  (1916)  1S6  Tenn.  287,  LKJL 
1917B,  1106,  189  S.  W.  368,  the  court 
said:  In  that  case  "it  appeared  that 
Buchi,  a  market  gardener,  applied  to 
Hurley  to  buy  'Early  Rose*  potatoes, 
informing  the  latter  that  they  were 
desired  to  plant  for  the  early  market; 
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that  that  variety  matured  about  the 
middle  of  June,  and  was  worth  on  the 
market  $3.50  a  bushel;  a  different 
kind,  actually  furnished  and  planted, 
did  not  mature  until  August.  The 
court  disallowed  the  claim  of  the 
plaintiff  that  he  was  entitled  to  recov- 
er as  damages  the  increased  value  of 
the  potatoes  he  would  have  raised  and 
sold  if  the  seed  potatoes  delivered  had 
been  of  the  'Early  Rose'  variety;  and 
this  on  the  ground  that  the  claim  was 
based  on  the  assumption  that,  if  the 
variety  ordered  had  been  delivered, 
th^  would  have  been  planted,  culti- 
vated, and  matured  in  a  given  time  (in 
Jane),  and  that  therefore  speculative 
profits  would  be  involved.  The  spec- 
olative  element,  we  conceive,  was  that 
the  anticipated  crop  would  have  ma- 
tared  on  a  date  that  substantially 
differed  from  the  date  when  the  seed 
potatoes  that  were  actually  furnished 
would  and  did  mature.  In  its  partic- 
ular ruling  on  the  point  of  speculative 
damages,  Uie  case  of  Hurley  v.  Buchi 
(Tenn.)  supra,  may,  and  we  think 
should,  be  treated  as  not  out  of  har- 
mony with  the  widely  accepted  gen- 
eral rule,  but  as  announcing  an 
exception  to  it,  based  on  the  fact 
above  referred  to.  The  uncertainty 
io  tlte  quantity  of  the  crop,  dependent 
on  weather  and  season,  under  the 
facts  of  that  case,  was  not  removed 
by  any  aiding  reference  to  the  actual 
yield  under  precise,  or  fairly  similar 
circumstances.  The  weather  at  or 
near  the  date  of  the  maturing  of 
'Early  Rose'  seed  potatoes  might  have 
been  such  as  to  materially  affect  the 
quantity  and  quality  of  the  produc- 
tion, while  not  having  identical  effect 
upon  the  later  maturing  varieties. 
Broadly  stated,  the  rule  is  that  for 
the  breach  of  an  expressed  warranty 
that  seed  is  true  to  name,  where  the 
seller  knows  the  use  for  which  the 
same  is  bought. and  the  purchaser 
sows  in  ignorance  of  the  true  charac- 
ter of  the  seed,  the  measure  of  recov- 
mtble  damages  is  the  value  of  the 
crop  had  the  seed  been  as  warranted, 
such  as  would  ordinarily  have  been 
produced  that  year,  less  the  value  of 
ttie  crop  actually  raised." 
In  Crutcher  v.  HcManus  (1892)  13 


Ky.  L.  Rep.  592  (an  abstract  opinion) 
the  buyer  only  sought  to  recover  as 
damages  the  cost  of  preparing  the 
ground  and  sowing  the  seed,  and  the 
rental  value  of  the  land,  and  the  court 
said  that  the  evidence  as  to  damages 
should  have  been  restricted  to  these 
amounts,  although,  had  he  so  claimed, 
he  would  have  been  entitled  to  the 
value  of  the  crop  which  would  have 
been  raised  had  the  seed  been  of  the 
kind  represented. 

In  Smeltzer  v.  Tippin  (1913)  109 
Ark.  275,  49  L.R.A.(N.S.)  1156,  160  S. 
W.  221,  a  distinction  is  made  between 
the  measure  of  damages  recoverable 
for  breach  of  warranty  aa  to  the  kind 
of  an  article,  like  strawberries,  and  a 
breach  where  the  warranty  relates  to 
an  article  Wxe  fruit  trees  for  an  or- 
chard; and  it  is  pointed  out  that  an 
orchard  must  be  set  out  and  cultivated 
for  several  years  before  the  trees  bear 
fruit,  and  that  with  proper  care  and 
cultivation  it  will  last  a  great  number 
of  years;  while  strawberry  plants  be- 
come productive  the  second  year  after 
they  are  set  out,  and  are  only  profit- 
able commercially  for  a  few  years. 
And  hence,  for  breach  of  warranty 
that  strawberry  plants  are  true  to 
name,  the  measure  of  damage  is  the 
difference  between  the  value  of  the 
crop  of  strawberries  of  the  kind  that 
was  produced,  in  case  the  plants  bore, 
and  the  crop  that  would  have  been 
produced  under  ordinary  circum- 
stances if  the  plants  had  been  of  the 
kind  represented,  together  with  the 
cost  of  resetting  the  plants,  cost  of 
recultivating,  and  the  cost  of  new 
plants. 

So,  in  Heilman  v.  Pruyn  (1899)  122 
Mich.  301,  do  Am.  St  Rep.  570,  81  N. 
W.  97,  the  rule  of  damages,  where 
fruit  trees  were  not  of  the  variety 
warranted,  was  held  to  be  the  value 
that  would  have  been  added  to  the 
premises  if  the  trees  had  been  of  the 
variety  ordered.  The  court  said  that 
the  rule  of  damages  is  the  same  where 
fruit  trees  are  furnished  contrary  to 
the  warranty,  as  where  good  fruit  trees 
are  destroyed  by  the  negligent  act  of 
others.  The  purchaser  has  suffered 
the  same  damages  in  each  case.  Both 
parties  must  be  held  to  have  contract- 
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ed  with  reference  to  the  land  in  future 
years,  and  its  value  would  be  en- 
hanced by  the  existence  of  fruit  trees 
of  the  kind  warranted.  The  differ- 
ence between  the  value  of  the  land 
with  and  without  the  trees  is  a  just 
measure  of  damages. 

To  the  same  effect,  see  Long  v. 
Pruyn  (1901)  128  Mich.  57,  92  Am.  St. 
Rep.  443,  87  N.  W.  88. 

The  parties  to  the  sale  of  fruit 
trees  to  be  set  out  for  commercial 
orchards  will  be  held  to  have  contract- 
ed with  reference  to  the  future,  and  to 
have  taken  into  consideration  the  fact 
that  the  land  would  be  enhanced  in 
value  by  the  existence  of  trees  of  the 
kind  warranted.  Heilman  v.  Pruyn 
(Mich.)  supra. 

In  Saibara  v.  Yokohama  Nursery 
Co.  (1917)  200  Ala.  535,  76  So.  861, 
an  action  was  brought  upon  two  notes 
givni  for  orange  trees  of  different  va- 
rieties, one  the  satsnma  and  the  other 
the  trifoliata.  Judgment  was  given 
for  the  plaintiff  on  the  note  given  for 
the  satsuma,  and  denied  on  the  note 
given  for  the  trifoliata,  and  this  was 
affirmed  as  against  the  appeal  of  the 
defendant,  who  claimed  that  he  was 
entitled  to  a  judgment  in  excess  of  the 
face  of  tiie  note,  he  claiming  conse- 
quential damages.  The  court  said 
that,  whether  or  not  the  special  dam- 
ages claimed  and  sustained  were 
within  the  warranty,  the  amount  of 
damages  to  be  awarded  for  the  breach 
of  the  warranty  would  be  a  question 
for  the  jury,  and  since  the  court  tried 
the  case  without  a  jury,  its  finding  in 
that  regard  would  be  followed. 

The  measure  of  damages,  where 
seed  of  less  value  Is  furnished  than 
that  ordered,  is  the  difference  between 
the  value  of  the  goods  ordered  and  the 
value  of  those  delivered,  at  the  time 
and  place  of  delivery.  The  amount 
which  the  buyer  is  entitled  to  recover 
is  not  affected  by  the  subsequent  rise 
in  the  price  of  the  seed  ordered  or  of 
the  seed  delivered;  nor  is  it  changed 
by  the  fact  that  the  buyer  subse- 
quently resold  it  at  an  increased 
price.  Americus  Grocery  Co.  v.  Brack- 
ett  (1904)  119  Ga.  489,  46  S.  E.  657. 

c.  Presence  of  noxious  vieed  seed. 
The  measure  of  damages  for  breach 


of  warranty  as  to  purity  of  seed,  the 
impurity  being  due  to  noxious  weed 
seed,  is  the  deterioration  in  the  value 
of  the  land  by  reason  of  the  contami- 
nation. Carlstadt  Development  Co.  v. 
Alberta  Pacific  Elevator  Co.  (1912)  4 
Alberta  L.  R.  366,  7  D.  L.  R.  200. 

In  McMuUen  v.  Free  (1887)  13  Out 
Rep.  57,  where  there  was  obnoxious 
weed  seed  in  the  seed  furnished  un- 
der an  express  warranty  that  the  seed 
was  clean,  but  there  was  no  loss  to 
the  crop  raised  although  a  deprecia- 
tion in  the  value  of  the  land,  it  was 
held  that  such  depreciation  woald  be 
the  measure  of  damages. 

In  Fox  V.  Everson  (1882)  27  Hun 
(N.  Y.)  365.  the  court  said:  The 
"damages  for  the  breach  of  a  contract 
are  those  which  are  incidental  to  and 
directly  caused  by  the  breach,  and 
which  may  reasonably  be  presumed  to 
have  entered  into  the  contemplation 
of  the  parties.  Speculative  profits,  or 
accidental  or  consequential  losses, 
cannot  be  recovered.  It  is  the  duty 
of  a  person  suffering  ttom  the  breach 
of  a  contract  to  make  reasonable 
exertions  to  render  the  injury  as  light 
as  possible.  The  ordinary  rule  in  the 
sale  of  goods  is  that  the  party  may 
recover  the  difference  between  the 
value  of  the  goods  if  they  had  corre- 
sponded with  the  warranty,  and  their 
actual  value.  This  rule,  however,  has 
its  exceptions,  as  where  the  goods  are 
purchased  for  a  particular  purpose, 
and  that  purpose  is  made  known  to 
the  vendor.  In  such  case  a  recovery 
can  he  had  for  the  damages  sustained 
by  reason  of  the  use  of  the  articles 
for  that  purpose.  ...  If.  after  the 
plaintiff  had  discovered  that  plantain 
was  growing  upon  his  farm,  he  could, 
by  reasonable  means,  have  rooted  it 
out,  and  prevented  its  further  growth, 
it  was  his  duty  to  have  done  so.  He 
would  not  be  justified  in  lying  idle 
and  permitting  the  noxious  weed  to 
seed  and  spread  over  his  entire  farm, 
and  thus  enhance  his  damages.  He  is 
only  entitled  to  recover  such  damages 
as  he  has  actually  sustained  and  that 
necessarily  would  be  expected  to  fol- 
low from  the  sale  of  the  impure  seed. 
It  is  contended  on  the  part  of  the  ap- 
pellant that  he  is  not  oititled  to  r»- 
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cover  any  damages  resulting  to  the 
land ;  that  the  evidence  does  not  show 
that  the  plaintiff  stated  to  the  defend- 
ants, or  either  of  them,  at  the  time  of 
making  the  purchase,  that  he  wanted 
the  seed  for  the  purpose  of  sowing. 
Ordinarily  this  evidence  would  be 
necessary  in  order  to  entitle  the  party 
to  recover  for  such  damages;  but  was 
not  this  intended  use  understood  by 
the  parties  at  the  time  of  the  sate? 
Clover  seed  has  little,  if  any,  com- 
mercial value,  except  for  the  purpose 
of  seeding.  It  is  merchantable  be- 
cause it  can  be  used  for  that  purpose. 
We  think  it  must  have  been  under- 
stood by  the  defendants  at  the  time  of 
selling  this  seed  that  it  was  for  the 
purpose  of  sowing  it  upon  this  land. 
This  being  within  the  contemplation 
of  the  parties,  the  defendants  are 
properly  charged  with  such  damages 
as  must  of  necessity  follow  the  sowing 
of  the  impure  seed.  Nothing,  how- 
ever, was  said  about  the  intention  of 
the  plaintiff  to  mix  the  seed  with 
timothy  seed;  and  it  cannot  be  con- 
tended that  such  act  was  understood 
by  the  defendants,  or  contemplated 
by  them,  in  their  contract.  For  this 
reason  there  could  be  no  recovery  for 
the  timothy  seed.  The  difference  in 
value  between  the  pure  clover  seed 
and  the  seed  actually  sown  fully  com- 
pensates the  plaintiff  for  what  he 
lost  upon  the  purchase.  The  differ- 
ence between  the  value  of  the  land  or 
farm  before  the  sowing  of  the  plan- 
tain seed,  and  the  value  of  it  after  the 
sowing,  furnishes  him  full  compensa- 
tion for  the  injury  to  the  land,  and  in 
our  judgment  becomes  the  measure  of 
damages  in  the  case.  For  the  pur- 
pose of  determining  the  damages  to 
the  land  it  is  doubtless  competent  to 
show  the  extent  to  which  the  noxious 
weed  had  grown  upon  the  land  from 
the  seed  sown ;  the  expense  and  labor, 
together  with  the  difficulty,  of  remov- 
ing and  killing  it;  and  the  extent  to 
which  it  would  interfere  with  the 
growing  and  production  of  crops." 

Where  the  seed  germinated  but, 
owing  to  its  being  mixed  with  other 
seeds,  the  crop  was  worthless,  the 
measure  of  the  buyer's  damage  was 
the  value  of  the  crop  which  he  would' 


have  raised  had  the  seed  been  as  war- 
ranted, the  evidence  in  this  regard 
showing  such  damage  to  a  reasonable 
certainty.  Cline  v.  Mock  (1910)  160 
M&  App.  431,  131  S.  W.  710. 

f.  Mtscellaneotta. 

Where  unproductive  hop  roots  were 
sold  under  a  warranty  as  to  their  pro- 
ductiveness, the  buyer,  for  breach  of 
the  warranty  where  the  crop  proved  a 
failure,  is  entitled  to  recover  the  dif- 
ference between  the  value  of  the  crop 
actually  raised  and  tiiat  of  the  crop 
that  would  have  been  raised  had  all 
the  roots  been  productive.  Schutt  v. 
Baker  (1877)  9  Hun  (N.  Y.)  556. 

In  Burge  v.  Albany  Nurseries 
(1917)  .176  CaL  313,  168  Pac.  343,  it 
is  held  that  the  measure  of  damages 
for  a  breach  of  express  warranty  that 
prone  trees  purchased  of  a  nursery 
were  grafted  on  myrobalan  roots,  and 
not  on  peach  roots,  was  the  difference 
in  the  value  of  the  land  after  the 
trees  had  been  set  out,  and  what  its 
value  would  have  been  had  the  trees 
been  grafted  on  myrobalan  roots.  The 
case  follows,  in  Uiis  regard,  the  de- 
cision of  the  same  court  in  Shearer  v. 
Park  Nursezy  Co.  (1894)  103  CaL  415, 
42  Am.  St  Rep.  125, 37  Pac.  412,  which 
applied  the  same  rule  to  a  breach 
of  warranty  as  to  the  variety  of  fruit 
trees. 

In  Jacot  v.  Grossmann  Seed  &  Sup- 
ply Co.  (1913)  115  Va.  90,  78  S.  E. 
46,  it  is  held  that  the  measure  of  dam- 
ages to  a  dealer  for  a  breach  of  im- 
plied warranty  in  a  sale  of  seed,  the 
implied  warranty  being  as  to  the 
kind  and  quality  of  the  seed,  was 
the  difference  in  value  of  the  seed  at 
the  time  of  delivery,  if  it  had  been  of 
the  kind  and  quality  of  description 
and  sample  by  which  it  was  sold,  and 
the  value  of  the  seed  actually  deliv- 
ered. 

The  fact  that  the  buyer  uses  the 
seed  on  land  he  has  leased  on  shares 
does  not  affect  the  measure  of  dam- 
ages he  is  entitled  to  recover;  under 
these  circumstances,  the  warranty 
will  inure  to  the  benefit  of  the  land- 
lord as  well  as  the  lessee,  and  the  lat- 
ter may  recover  the  full  amount. 
Phillips  V.  Vermillion  (1900)  91  UL 
App.  133. 
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g,  Effect  of  negligence  of  "buyer  or  fail- 
ure  to  fiUtigate  damage. 

While  it  is  the  duty  of  the  buyer  to 
mitigate  as  much  as  possible  the  dam- 
age he  suffers  by  reason  of  the  failure 
of  seed  to  germinate,  and  it  is  his 
duty  in  this  regard,  where  there  is  a 
partial  failure  of  seed  com  to  germi- 
nate, to  replant  the  same  where  it  is 
not  too  late,  yet  the  fact  that  he 
failed  to  do  so  does  not  preclude  him 
from  recovering  damages,  although  it 
may  have  the  effect  of  reducing  the 
amount  to  which  he  ie  entitled.  Cas- 
per V.  Fredericks  (1920)  146  Minn. 
112,  177  N.  W.  936. 

If  the  purchaser  has  actual  notice 
of  the  nature  of  the  seed  delivered  un- 
der the  contract  prior  to  growing  the 
same,  under  the  rule  that  the  party 
dunnified  by  the  other  party's  breach 
of  the  contract  is  bound  to  use  all  reap 
sonable  means  not  to  enhance  his 
damages,  proof  of  this  knowledge  will 
bar  recovery  of  special  damages 
sought,  based  upon  the  difference  be- 
tween the  value  of  the  crop  raised 
and  that  which  would  have  been 
raised  had  the  seed  been  true  to  name, 
Buckbee  v.  P.  Hohenadel,  Jr.,  Go. 
(1915)  L.R.A.1916C,  1001,  139  C.  G.  A. 
478.  224  Fed.  14.  Ann.  Gas.  1918B.  88. 

Consequential  damages  cannot  be 
recovered  where  the  grower  had 
knowledge  of  the  inferior  character 
of  the  seed  before  sowing  the  same;  in 
such  case  the  party  furnishing  the 
seed  is  not  liable  for  damages  result- 
ing either  to  the  crop  or  the  land  in 
consequence  of  the  use  of  inferior 
seed.  Oliver  v.  Harley  (1877)  5  Neb. 
439. 

In  Dunn  v.  Bushnell  (1902)  62  Neb. 
568,  93  Am.  St.  Rep.  474,  88  N.  W. 
693,  the  court  instructed  the  jury 
that  if  the  defendant  had  knowledge 
of  the  character  of  the  seed  before  it 
was  sowed,  but  notwithstanding  such 
knowledge  retained  the  same  and  used 
it  for  the  purpose  for  which  it  was 
purchased,  he  could  not  recover  on  a 
counterclaim  for  damage  for  breach 
of  warranty  as  to  the  quality  and  con- 
dition and  variety  of  the  seed.  This 
instruction  was  held  to  be  error,  the 
court  on  appeal  saying  that,  even 
granting   that  there   was  evidence 


tending  to  show  that  the  defendant 
had  discovered  the  inferior  quality  of 
the  seed  before  planting  it,  yet,  if  the 
seed  had  been  warranted  as  defend- 
ant claimed  it  was.  he  would  still  have 
had  the  right  to  have  retained  the 
seed,  and  to  have  recovered  as  dam- 
ages the  difference  between  the 
market  price  of  the  seed  he  received 
and  the  purchase  price  of  such  seed 
as  he  alleges  was  warranted  to  him. 

VI.  Waiver  of  breach.. 

It  has  been  held  that  where  the 
buyer,  by  an  inspection  before  accept- 
ance, might  have  discovered  the  de- 
fective condition  of  the  seed  or  other 
articles,  if  he  accepts  and  uses  the 
goods  he  waives  the  breach. 

Thus,  in  Hazen  v.  Wilhelmie  (1903) 
68  Neb.  79,  98  N.  W.  920,  it  is  held 
that  where  the  buyer  of  fruit  treea 
claimed  that  they  were  delivered  to 
him  in  poor  condition  and  that  the 
roots  were  rotten,  but  admitted  that 
nevertheless  he  set  the  same  out  and 
undertook  to  make  them  grow,  his  con- 
duct in  thus  accepting  the  trees  con- 
stituted a  waiver  of  the  express 
warranty  as  to  quality.  In  this  re- 
gard the  court  said :  After  the 
defendant  had  inspected  the  stock, 
"we  think  it  was  his  duty  to  take  some 
steps  to  notify  plaintiff  that  the  qual- 
ity was  unsatisfactory,  if  such  were 
the  case,  and  that  the  stock  would  not 
be  received.  We  cannot  reconcile  his 
statement  that  the  trees,  when  he  first 
saw  them,  were  rotten  so  that  the 
roots  broke  off,  with  his  further  tes- 
timony that  he  planted  than  the  next 
spring,  and  cared  for  them,  apparent- 
ly expecting  them  to  grow.  At  any 
rate,  having  elected  to  keep  them  and 
to  exercise  acts  of  ownership  over 
them,  he  waived  any  objection  as  to 
their  quality." 

Upon  this  point,  in  Pox  v.  Ever- 
aon  (1882)  27  Hun  (N.  Y.)  356,  the 
court  said:  "Whilst  the  representa- 
tions made  by  a  vendor  respecting  the 
property  sold  may  relieve  the  pur- 
chaser from  the  use  of  that  care,  cau- 
tion, and  observation  that  he  wonld 
ordinarily  be  bound  to  exercise  in  the 
purchase  of  property,  still  it  will  not 
do  to  permit  the  vendee,  having  the 
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property   before   him   and  defects 

plainly  visible,  to  shut  his  eyes  and 
rely  solely  upon  the  representations. 
In  the  case  under  consideration,  at  the 
time  of  making  the  purchase,  the 
plaintiff  did  not  have  an  opportunity 
to  see  and  examine  the  seed.  His  eye- 
sight was  defective;  his  glasses  were 
left  at  home,  an^L  without  their  aid  he 
was  unable  to  see.  He  was  therefore, 
at  that  time,  excused  from  making 
the  examination,  and  had  a  right  to 
rely  upon  the  representations  of  the 
vendor.  This  excuse,  however,  did  not 
exist  after  he  had  taken  ^e  seed 
home,  where  he  had  the  opportunity  of 
inspecting  it  before  spreading  it  over 
his  farm.  It  is  possible  that  on  mak- 
ing such  an  inspection  he  would  not 
have  discovered  the  presence  of  plan- 
tain seed.  If,  however,  it  was  plainly 
visible  and  easily  distinguished  from 
the  clover  seed,  it  is  probable  he 
would  have  discovered  it.  We  think 
that  under  the  circumstances  of  the 
case  it  was  the  duty  of  the  court  to 
have  submitted  to  the  jury  the  ques- 
tion as  to  whether  or  not  the  plaintiff 
was  guilty  of  negligence  in  not  mak- 
ing an  inspection  of  the  seed  before 
using  it." 

Where,  however,  it  is  impossible  to 
determine,  at  the  time  the  purchaser 
receives  fruit  trees,  whether  or  not 
they  have  sufficient  vitality  to  grow, 
he  has  a  right  to  accept  them  and  set 
them  out,  and  if  their  condition  is 
such  as  to  prevent  their  growth  when 
given  proper  care,  his  acceptance  does 
not  waive  the  warranty,  and  it  sur- 
vives the  acceptance,  although  the 
trees  on  their  arrival  at  the  place  of 
delivery  are  found  to  be  in  bad  condi- 
tion. Grisinger  v.  Hubbard  (1912)  21 
Idaho,  469,  122  Pac.  868,  Ann.  Gas. 
1913E,  87. 

Where  the  purchaser  of  fruit  trees 
is  without  previous  experience  in  the 
culture  of  such  fruit,  and  cannot  dis- 
cover for  several  years  the  varieties 
of  the  fruit,  if  any,  that  the  trees  will 
bear,  he  is  justified  in  relying  upon 
the  superior  knowledge  of  the  seller 
that  the  trees  selected  and  furnished 
by  bira  are  true  to  name.  Sanford  v. 
Brown.  Bros.  Co.  (1913)  208  N.  Y.  90, 
60  L.BJl.(N.S.)  778,  101  N.  E.  797. 
16  A.L.R.— 67. 
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In  Baekes  v.  Cook  (1916)  97  Neb. 
689,  151  N.  W.  175,  there  was  an 
express  warranty  that  potatoes  sold 
for  seed  would  germinate  and  grow; 
it  appeared  that  the  potatoes  received 
by  the  buyer  were  soft,  and  some  of 
them  rotten;  nevertheless,  relying 
upon  the  warranty,  he  planted  the  po- 
tatoes and  a  very  poor  crop  resulted. 
Under  these  circumstances,  it  was 
held  that  he  was  justified  in  planting 
the  potatoes,  and  his  action  in  this 
regard  did  not  constitute  a  waiver  of 
the  warranty. 

VII.  Time  of  breach,  aa  affecting  limita- 
tion of  right  to  maintain  action. 

In  Shearer  v.  Park  Nursery  Co. 
(1894)  103  Cal.  415.  42  Am.  St.  Rep. 
125,  37  Pac.  412,  the  warranty  of  the 
quality  of  trees  is  held  not  to  have 
been  breached  until  such  time  as  the 
breach  appeared  by  the  fact  that  the 
trees  bore  fruit  of  a  different  variety 
than  they  would  have  borne  had  they 
been  as  warranted,  it  appearing  that 
the  purchaser  did  not  know,  and  had 
no  means  of  ascertaining,  whether  or 
not  the  trees  were  true  to  name,  until 
after  he  had  planted  and  cultivated 
them  for  two  years,  when  they  first 
bore  fruit. 

But  Gregory  v.  Underbill  (1880)  6 
Lea  (Tenn.)  207,  holds  that  represen- 
tations that  the  trees  are  early  harvest 
apple  trees  constitutes  a  warranty 
that  the  trees  are  of  the  character 
represented,  and  are  of  such  quality 
that  they  may  be  relied  upon  to  bear 
fruit,  and  the  words  are  not  sufficient 
to  show  that  a  future  warranty  is  in- 
tended, to  the  effect  that  the  trees  will 
bear  early  harvest  apples;  hence  the 
warranty  is  broken  upon  delivery  of 
trees  which  do  not  meet  the  require- 
ments thereof,  and  a  cause  of  action 
then  accrues  in  favor  of  the  buyer  for 
the  breach,  and  the  Statute  of  Limita- 
tions runs  against  this  cause  of.  action 
from  that  date. 

Tin.  Evidence. 

tt.  Ab  to  loammttf. 

In  Moody  v.  Peirano  (1906)  4  Cal. 
App.  411,  88  Pac.  380,  the  question 
was  as  to  whether  or  not  the  seller 
warranted  seed  wheat  to  be. of  a  cer- 
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tain  variety,  and,  as  bearing  upon  this 
question,  it  was  held  that  evidence 
was  admissible  by  other  purchasers  of 
wheat  at  about  the  same  time,  to  the 
effect  that  the  seed  that  they  pur- 
chased had  been  warranted  to  them  by 
the  seller  to  be  the  variety  mentioned. 

In  Phillips  V.  Vermillion  (1900)  91 
IlL  App.  133,  it  was  held  to  be  re- 
versible error  for  the  court  to  permit 
evidence  that  the  seller  made  repre- 
sentations or  other  warranties  as  to 
the  variety  of  seed  to  a  third  person, 
who,  however,  eventually  purchased 
his  seed  elsewhere.  The  court  said 
that  "it  was  not  periinent  to  the  issue, 
nor  was  it  claimed  that  the  seed  was 
sold  to  Shea  for  the  particular  kind  of 
seed  in  question,  for  he  purchased 
seed  elsewhere;  and,  even  if  the  state- 
ment were  true,  it  would  prove 
nothing  material  affecting  the  alleged 
contract  of  warrant  with  appellee. 
The  only  inference  that  could  be 
drawn  from  such  evidence  by  the  Jury 
would  be  that,  having  made  the  state- 
ment to  Shea,  it  was  probable  it  was 
also  made  to  appellee,  and  herein  was 
the  misleading  quality  of  the  evi- 
dence." 

Evidence  is  admissible  of  a  news- 
paper advertisement  published  over 
the  seller's  name,  and  of  its  influence 
on  the  buyer,  the  buyer  testifying 
that  the  advertisement  came  to  his 
attention  before  he  purchased  the 
nursery  stock  in  question,  since  the 
advertisement  is  in  the  nature  of  a 
representation  of  the  matter  stated 
therein  to  those  who  might  thereafter 
deal  with  the  company,  and  tended  to 
establish  an  implied  warranty  to  sub- 
sequent purchasers  of  the  truth  of 
such  representation.  Kitchin  v.  Ore- 
gon Nursery  Co.  (1913)  66  Or.  20,  130 
Pac.  408,  1133,  132  Fac.  956. 

In  Horn  v.  Elgin  Warehouse  Co. 
(1920)  96  Or.  403,  190  Fac.  151,  it  is 
held  that  tiie  court  properly  permitted 
evidence  by  other  purchasers  of  wheat 
from  the  same  lot  of  wheat  that  the 
plaintiff  purchased  from,  to  testify 
that  the  wheat  they  secured  was 
planUd  by  them  and  grew  the  variety 
of  wueat  it  was  represented  to  grow; 
whiU*  denying  to  tiie  buyer  tiie  right 
10  show  by  other  purchasers  fnnn  the 
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same  lot  of  wheat  iAx&t  they  had 
planted  the  seed  and  it  had  failed  to 
grow  whoat  of  the  variety  it  was 
warranted  to  grow.  The  court  said: 
"The  offer  made  by  the  plaintiff  in 
reference  to  the  Smith  seeding  does 
not  show  that  the  conditions  nndw 
which  the  experiment  was  made  were 
the  same  as  those  affecting  the  plant> 
ing  made  by  the  plaintiff.  Neces- 
sarily the  growth  of  seed  is  influenced 
by  the  nature  and  moisture  of  the  soil 
and  climatic  conditions,  as  well  as  by 
cultivation.  In  the  offer  nothing  is 
stated  except  that  Smith  ord^ed  Red 
Chaff  club  wheat  from  the  defendant, 
sowed  it  as  such,  and  failed  to  pro- 
duce a  crop.  All  other  ingredient 
conditions  are  omitted  from  the  pro- 
posal. It  is  essential  to  its  admissibil- 
ity in  evidence  that  the  experiment 
relied  upon  be  substantially  similar  to 
the  one  in  issue.  At  first  blush,  one 
would  say  that  the  court  did  not  hold 
the  scale  of  Justice  at  an  even  balance, 
refusing  the  plaintiiTs  offer  of  proof 
and  at  the  same  time  allowing  the  de- 
fendant to  show  that  the  same  kind 
of  wheat  sown  by  other  parties  pro- 
duced a  crop  of  Red  Chaff  wheat.  It 
is  a  law  of  nature  that  men  do  not 
gather  grapes  of  thorns  or  figs  of 
thistles.  Hence  when  it  appears  that 
planting  the  wheat  obtained  from  the 
defendant  produced  Red  Chaff  club 
wheat,  all  conditions  of  soil,  climate, 
and  cultivation  are  merged  in  the  ulti- 
mate result.  The  court  was  well  wiUi- 
in  its  discretion  in  allowing  the  result 
of  the  experiments  offered  in  proof  by 
the  defendant  and  in  excluding  the 
negative  experiment  offered  by  the 
plaintiff.  The  former  standard  of 
demonstration,  while  the  latter  did  not 
show  that  it  was  granted  on  the  same 
or  similar  conditions,  had  spelled 
failure  for  the  plaintiff." 

It  has  been  held  that  evidence  of  a 
general  custom  in  the  seed  trade  of 
making  all  sales  subject  to  conditions 
named  on  the  printed  slips,  coupled 
with  the  evidence  that  the  printed  slips 
were  placed  inside  the  seed,  was  suffi- 
cient to  support  the  finding  that  the 
sale  was  made  without  warrant  or 
condition,  and  a  warranty  or  conditton 
that  the  seed  is  true  to  name  could  not 
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be  inferred,  even  though  there  was  no 
evidence  that  the  purchaser  read  the 
printed  matter,  in  which  it  was  stated 
that  no  warrantjr,  express  er  implied, 
as  to  description*  quali^,  productive- 
nees,  or  any  other  matter  of  any  seed 
sent  out  will  be  made  by  the  seller, 
which  was  placed  in  each  pack  of  the 
seeds  delivered.  Seattle  Seed  Co.  v. 
Fujimori  (1914)  79  Wash.  123,  139 
Pac  866. 

But  Kefauver  v.  Price  (1918)  136 
Ark.  342,  206  S.  W.  664,  sustains  the 
action  of  the  trial  court  in  refusinsr  to 
permit  the  seller  to  prove  that  it  was 
the  custom  among  retail  dealers  not 
to  warrant  the  quality  or  condition  of 
seed,  which  was  sold,  since  the  mere 
custom  of  merchants  in  that  vicinity 
not  to  warrant  seed  could  not  change 
the  law  with  reference  to  a  contract 
concerning  a  particular  sale. 

In  Longino  v.  Thompson  (1919)  — 
Tex.  Civ.  App.  — ,  209  S.  W.  202,  the 
court  said  that  it  may  well  be  doubted 
whether  any  of  the  bills  for  seeds 
sold,  upon  which  was  printed  a  dis- 
claimer  of  warranty  clause,  were  ad- 
missible in  evidence,  in  the  absence  of 
direct  or  circumstantial  evidence 
tending  to  show  that  the  buyer  read 
the  notice  printed  thereon. 

It  is  competent  to  show  that  the 
seller  knew  that  hop  roots  he  was 
selling  were  being  bought  for  cultiva- 
tion, since  such  evidence  tends  to  show 
the  understanding  of  the  parties,'  and 
to  fix  the  measure  of  responsibility 
incurred  by  the  seller  under  his 
warranty  that  the  roots  were  female 
roots.  Shutt  v.  Baker  (1877)  9  Hun 
(N.  T.)  566. 

A.  2*0  thoto  eondttton  of  goods, 

1,  In  general. 

It  is  sufficient  evidence  that  fruit 
trees  were  in  poor  condition  when 
delivA'ed,  if  it  is  shown  that,  out  of 
600  trees  delivered  in  the  fall,  only 
about  300  budded  the  following 
spring,  and  only  twelve  of  those  lived, 
where  it  was  also  shown  that  of  trees 
purchased  from  other  nurserymen, 
and  set  out  in  the  same  soil  and 
handled  in  same  manner,  about  75 
per  cent  lived.  The  court  said  this  was 
true  although  the  seller  produced 


evidence  to  show  that  when  delivered 
the  breeswere  healthy,  Uirifty,  and  in 
good  condition,  and  the  year  following 
the  fall  the  traes  were  delivered  was 
extremely  dry  and  hot,  and  many  old 
orchard  trees  as  well  as  young  fruit 
trees  died  from  the  effects  of  the 
drought.  De  Foe  v.  Wilmas  (1903) 
99  Mo.  App.  24.  72  S.  W.  476. 

A  breach  of  the  warranty  is 
established  by  evidence  that  of  the 
thousand  toees  purchased  not  one  even 
so  much  as  sprouted,  although  they 
were  planted  and  cared  for  in  the 
usual  manner,  and  in  the  manner  trees 
purchased  from  other  nurseries,  and 
planted  in  the  same  soil  at  the  same 
time,  were  cared  for,  95  per  cent  of 
which  lived  and  grew.  Kelly  v.  Lum 
(1913)  75  Wash.  135,  49  Ii.R.A.  (N.S.) 
1161,  134  Pac.  819. 

It  has  been  held  that  the  fact  tiiat 
trees  did  not  live  through  the  first 
winter  after  being  set  out  does  not 
sufficiently  show  that  they  were 
delivered  in  poor  condition,  it  appear- 
ing that  the  winter  was  an  exceedingly 
hard  one  on  fruit  trees,  and  many  died 
that  had  not  been  transplanted.  Bul- 
lock V.  Bird  (1897)  19  Ky.  U  Rep. 
1247,  43  S.  W.  234. 

In  order  to  reduce  the  damages  for 
breach  of  warranty  in  that  fruit  trees 
were  not  of  the  varieties  ordered,  it  is 
not  competent  for  the  defendant  to 
show  that,  owing  to  a  very  severe 
winter,  many  of  the  fruit  trees  in 
question  had  been  killed  or  severely 
injured.  Hellman  v.  Pruyn  (1899)  122 
Mich.  301,  80  Am.  St  Rep.  670,  81  N. 
W.  97. 

As  bearing  upon  the  claim  that  seed 
corn  was  not  of  the  germinative 
quality  warranted,  evidence  is  imma- 
terial as  to  the  poor  grade  of  com 
raised  in  that  section  that  year. 
Totten  V.  Stevenson  (1912)  29  S.  D. 
71,  135  N.  W.  715.  The  court  said: 
"There  could  be  no  prejudicial  error 
based  on  the  rejection  of  this  testi- 
mony, because  it  was  wholly  imma- 
terial for  any  purpose.  That  com. 
raised  during  the  year  1909  was  gener- 
ally poor  and  of  a  low  grade  was 
wholly  immaterial  to  the  issue.  The 
subject  of  the  sale  was  the  particular 
com  of  the  defendant;  and  what  othw 
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corn  raised  by  some  other  person  or 
in  some  other  year  was*  generally,  as 
to  soundness  and  grade,  could  have 
no  possible  bearing  upon  the  quality 
of  defendant's  com,  agreed  to  be  sold 
to  plaintiff." 

In  Brooks  v.  McDonnell  (1876)  41 
Wis.  189,  it  is  held  that  it  was  compe- 
tent to  show  the  crop  produced  in  the 
year  following  the  year  when  the  hop 
roots  in  question  were  purchased  and 
used,  as  confirming  the  truth  of  the 
plaintiff's  claim  that  the  roots  were 
of  an  inferior  quality  and  were  wild 
or  male  roots,  although  no  claim  what- 
ever was  made  for  a  failure  of  the 
crop  of  that  year,  but  only  for  the  loss 
of  the  crop  of  the  preceding  year.  The 
court  pointed  out  that  it  appeared  that, 
with  the  same  soil  and  cultivation,  i 
of  an  acre  of  other  roots  produced 
a  good  crop  in  the  preceding  year, 
while  i  acre  set  with  the  roots  in 
question  produced  a  much  less- quan- 
tity relatively,  because,  as  the  witness- 
es said,  these  latter  roots  were  wild 
or  male  roots;  it  appearing  that  the 
nature  or  quality  of  the  roots  would 
affect  the  crop  one  year  as  well  as 
another. 

I  2.  Testa,  etc. 

In  Western  Soil  Bacteria  Co.  v, 
O'Brien  Bros.  (1920)  —  Cat  App.  — , 
194  Pac.  72,  it  is  held  that  where  the 
buyer  claimed  damages  for  breach  of 
express  warranty  as  to  the  germina- 
tive  power  of  the  seed,  and  proved 
that  none  of  the  seed  germinated  and 
grew,  evidence  was  inadmissible  in 
behalf  of  the  seller  that  it  took  some 
of  the  seed  sold  to  the  buyer,  and 
later  returned  to  it  by  him,  and  made 
a  certain  test  of  it.  The  test  in 
question  was  made  by  taking  100 
grains  of  the  seed,  and,  after  placing 
them  between  moistened  blotters, 
subjecting  them  to  a  temperature  of 
98  degrees  for  a  specified  length  of 
time.  When  the  seed  was  thus 
subjected  to  this  form  of  test  a  large 
proportion  of  the  grain  germinated. 
The  court  held,  however,  that  such  a 
test  was  made  under  very  different 
conditions  from  those  surrounding  the 
planting  and  growing  of  seed  in  an 
open  orchard,  and  under  conditions  as 


to  soil,  temperature,  and  location 
entirely  different  from  those  under 
which  the — so  to  speak — laboratory 
test  proffered  by  the  plaintiff  was 
made. 

Where,  in  an  action  involving 
breach  of  warranty  as  to  the  germin- 
ative  quality  of  seed,  the  evidence 
shows  that  the 'seller  gave  the  seed 
the  usual  test  to  determine  its  ger- 
minative  powers,  and  such  test  showed 
the  seed  to  be  good  seed,  and  it 
further  appears  that  the  buyer  so 
treated  the  seed  after  receiving  it  as 
to  endanger,  at  least,  the  germinative 
quality  of  the  seed,  the  evidence  is  not 
sufficient  to  make  a  case  of  breach  of 
warranty  for  lack  of  germinative 
power.  Meehan  v.  Ingalls  (1916)  91 
Wash.  86,  157  Pac.  217,  Ann.  Cas. 
1918B,  71. 

ff.  Jftumer  of  ouIUvaCfon. 

Evidence  as  to  the  cultivation  and 
quality  of  the  soil  in  which  fruit 
trees  were  planted  is  admissible, 
although  not  given  by  expert  witness- 
es, since  the  matter  sought  to  be 
established  thereby  does  not  require 
scientific  knowledge,  or  special  skill 
or  learning,  but  is  rather  a  matter  of 
common  observation  from  the  appear- 
ance and  facts.  Kitchin  v.  Oregon 
Nursery  Co.  (1913)  65  Or.  20. 130  Pac. 
408,  modified  on  rehearing  in  (1913) 
65  Or.  27.  130  Pac.  1133,  petition  to 
recall  mandate  tn  (1913)  65  Or.  28, 
132  Pac,  956. 

Nor  is  testimony  as  to  character  and 
condition  of  the  soil  in  which  fruit 
trees  are  set  out  objectionable  be- 
cause reference  is  made  therein  to 
other  trees  thriving  in  similar  soil, 
where  a  part  of  the  defense  to  an 
action  for  breach  of  warranty  as  to 
quality  of  trees  is  that  the  trees  died 
for  the  want  of  proper  soil,  cultiva- 
tion, and  care.  Ibid. 

Judicial  notice  cannot  be  taken  of 
the  fact  that  it  is  customary  in  good 
husbandry  to  replant  missing  hills  of 
corn,  and  that  it  is  the  usual  practice 
to  supplement  the  first  planting  by 
succeeding  planting,  and  that  this 
course  is  adopted  by  ordinarily  pru- 
dent men  in  the  raising  of  com. 
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Casper  v.  Frederick  (1920)  146  Minn. 
112, 177  N.  W.  986. 

c  To  tUtmo  breach  aa  to  varUty,  ^ 

In  White  v.  Miller  (1877)  71  N.  Y. 
118,  27  Am.  Rep.  15,  it  was  held  that 
the  evidence  established  a  breach  of 
warranty  that  the  seed  was  true  to 
name,  although  it  appeared  that  the 
seed  sold  was  actually  from  the  plant 
having  the  name  of  the  seed ;  that  is, 
the  referee  found  upon  this  point  that 
the  seed  (cabbage  seed)  was  raised 
from  Bristol  cabbage  stocks,  but  he 
further  found  that  these  stocks  were 
planted  in  the  vicinity  of  stocks  of 
other  varieties  of  cabbage,  and  were 
fertilized  with  the  pollen  therefrom, 
and  that,  in  consequence  of  the  cross- 
*ing  of  the  varieties,  the  seed  grown 
upon  the  Bristol  cabbage  stocks  be- 
came impure,  and  were  not  genuine 
Bristol  cabbage  seed,  but  lost  that 
quality,  and  that  the  plants  raised  by 
the  buyer  from  the  seed  purchased, 
with  a  very  few  exceptions,  in  conse- 
quence of  such  crossing,  were  of  no 
known  variety  of  cabbage,  and  were  of 
no  value  except  as  food  for  cattle. 
The  evidence  in  this  regard  showed 
that  the  buyer  set  out  105,000  cabbage 
plants  raised  from  this  seed,  from 
which  100,000  lived  and  grew  vigor- 
ously, but  only  about  200  produced 
Bristol  cabbage.  The  court  said : 
"That  the  defendants  intended  to  sell, 
and  the  plaintiffs  to  buy,  seed  which 
under  proper  cultivation,  if  it  grew  at 
all,  would  produce  Bristol  cabbages,  is 
evident.  The  defendants  knew  that 
the  plaintiffs  were  market  gardeners, 
and  desired  this  particular  variety  of 
seed.  Bristol  cabbages  were  regarded 
as  a  valuable  variety  for  marketing. 
The  defendants  raised  the  seed,  and  it 
was  not  Bristol  cabbage  seed  within 
the  meaning  of  the  warranty,  what- 
ever its  botanical  or  scientific  desig- 
nation might  be,  unless  it  would  pro- 
duce Bristol  cabbages.  Whether  the 
seed  was  Bristol  cabbage  seed,  within 
the  warranty,  depends  not  upon  the 
origin  of  the  seed,  or  the  stocks  upon 
which  it  grew,  but  upon  the  fact 
whether  Bristol  cabbages,  as  known 
in  the  marked  could  be  raised  there- 


from. The  contention  of  the  defend- 
ants that  the  warranty  was  not  broken 
if  technically,  or  in  the  language  of 
botanists,  the  seed  was  Bristol  cab- 
bage seed,  cannot,  therefore,  be  sus- 
tained." 

The  declaration  of  the  agent  of  the 
seller,  made  some  eight  months  after 
the  sale  and  not  connected  with  any 
business  then  being  transacted,  in 
effect  that  the  seed  involved  in  the 
action  for  breach  of  warranty  was 
defective  and  not  genuine,  and  that 
this  was  due  to  improper  cultivation, 
is  inadmissible.  Ibid.  The  court 
stated  the  doctrine  that  the  general 
rule  is  that  what  one  person  says  out 
of  court  is  not  admissible  to  charge 
or  bind  another.  The  exception  is  in 
cases  of  agency;  and,  in  case  of 
agency,  the  declarations  to  the  agent 
are  not  competent  to  charge  the 
principal,  upon  proof  merely  that  the 
relation  of  principal  and  agent  existed 
when  the  declarations  were  made.  It 
must  further  appear  that  the  agent,  at 
the  time  the  declarations  were  made, 
was  engaged  in  executing  the  author- 
ity conferred  upon  him,  and  that  the 
declarations  related  to,  and  were  con- 
nected with,  the  business  then  depend* 
ing,  so  that  they  constituted  a  part  of 
the  res  gestffi.  So,  evidence  of  state- 
ments or  representations  made  by  the 
defendant  to  a  third  person,  concern- 
ing seed  sold  under  a  warranty  of 
quality  and  variety,  is  inadmissible. 
Phillips  V.  Vermillion  (1900)  91  111. 
App.  133. 

As  bearing  upon  the  question  as  to 
whether  or  not  the  seller  sold  to  the 
buyer  the  variety  of  seed  he  purported 
to  sell,  evidence  is  admissible  that  a 
third  person,  to  whom  he  sold  the 
same  variety  of  seed,  planted  the 
same,  and  that  the  crop  grown  was 
not  of  the  variety  which  should  have 
been  grown  if  the  seed  had  been  of  the 
kind  warranted.  Moody  v.  Peirano 
(1906)  7  Cal.  Unrep.  247,  84  Pac.  783. 

It  is  competent  for  the  seller  to 
show  that  he  sent  to  the  buyer  the 
cucumbers  raised  from  the  seed  which 
he  sold  the  latter,  in  order  to  show 
that  the  buyer  knew  the  character  of 
cucumber  that  the  seed  would  produce. 
Buckbee  v.  P.  Hohenadel,  Jr.,  C!o. 
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(1916)  L.R.A.1916a  1001, 139  C.  C.  A. 
478»  224  Fed.  14,  Ann.  Gas.  1918B;  88. 

d.  To  ahow  breaoh  aa  to  noxtoua  weed 


Where  the  seller  claims,  and  gives 
proof  to  substantiate  his  claim,  that 
the  plaintiff's  damage  from  an  ob- 
noxious seed  known  as  trefoil  was  due 
to  the  trefoil  growing  on  the  roadside 
abutting  the  plaintiff's  field,  and  not 
to  trefoil  being  mixed  in  the  seed  he 
sold  the  plaintiff,  expert  testimony  is 
admissible  to  show  the  amount  of  .tre- 
foil in  the  seed.  Depew  v.  Peck  Hard- 
ware Co.  (1907)  121  App.  Div.  28,  106 
N.  T.  Supp.  390,  affirmed  in  (1909)  197 
N.  Y.  628,  90  N.  E.  1168. 

e.  MisceUaneouM. 

In  Natchez  Drug.  Co.  v.  Ratekin 
Seed  House  (1914)  165  Iowa,  641,  146 
N.  W.  866,  an  action  by  a  dealer  in 
seeds  against  a  wholesale  seed  house 
to  recover  for  breach  of  an  implied 
warranty  as  to  the  condition  of  com 
sold  for  seed,  it  being  claimed  that  it 
was  unfit  for  seed,  it  was  held  that  the 


subsequent  agreement  by  the  seed 
house  that  it  would  refund  the  mon^ 
paid  by  growers  for  all  seed  found 
unsatisfactory  to  them,  and  which 
they  returned  to  the  dealer,  did  not 
obligate  it  to  pay  for  or  refund  any 
money  to  the  dealer  which  he  bad  paid 
to  the  growers,  where  the  latter  did 
not  return  the  com. 

In  a  suit  by  a  florist  against  a  seed 
dealer  for  a  breach  of  warranty  that 
lily  bulbs  sold  by  the  defendant  to  the 
plaintiff  would  grow  a  certain  kind  of 
lily,  evidence  of  the  price  paid  for  a 
quantity  of  lilies  at  a  retail  store  is 
inadmissible  on  the  question  of  market 
value,  since  it  sheds  no  light  upon  the 
grower's  prices.  Edgar  v.  Joseph 
Breck  &  Sons  Corp.  (1899)  172  Mass. 
681,  52  N.  E.  1083. 

In  Schutt  V.  Baker  (1877)  9  Hun 
(N.  Y.)  556,  it  is  held  competent  to 
show  that  the  seller  knew  that  the 
buyer  was  purchasing  hop  roots  for 
cultivation,  since  it  tended  to  show 
the  understanding  of  the  parties  as  to 
the  responsibility  incurred  by  the 
seller  under  his  warranty.    A.  G-  S. 


PEOPLE  OF  THE  STATE  OP  MICHIGAN 

V. 

GLENN  TOWNSEND. 

Miehioan  Suj^reme  Court  — June  6,  1921* 
(—  Mich.  — ,  183  N.  W.  177.) 

Homicide  —  driving  antomobile  when  intoxicated. 

1.  To  operate  an  automobile  upon  the  his^way  when  Intoxicated  is 
gross  negligence,  and  if,  in  doing  so,  one  causes  the  death  of  another,  he 
is  guilty  of  manslaughter. 

[See  note  on  this  question  beginning  on  page  914.] 


Office  —  de  facto  officer  —  collateral 

attack. 

2.  The  authority  of  one  actually 
occupying  the  office  of  municipal  jus- 
tice to  bind  one  accused  of  homicide 
over  for  trial  will  not  be  inquired  into 
at  the  trial  as  a  ground  for  quashing 
the  information. 

[See  22  R.  C.  L.  603.] 
Indictment  —  sufficiency  —  failure  to 
state  specific  acts. 

3.  An  information  for  homicide 
caused  by  driving  an  automobile  while 


intoxicated  is  not  insufficient  because 
it  fails  to  state  the  speciflc  act  or 
acts  which  brought  about  the  death. 
AntCNnobile — driving    wh«i  int^- 

cated  —  malum  in  se. 

4.  The  driving  of  an  automobile 
when  intoxicated  is  malum  in  ae 
although  the  statute  merely  prohibits 
it  under  penalty. 

Indictment  —  charging  involantary 
manslaughter. 

6.  An  information  for  involuntary 
manslaughter  must  charge  accused 
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(—  Mieh.  —,  . 

with  the  commission  of  some  unlawful 
act,  or  with  negligently  doing  some 
act  lawful  in  itself,  or  with  negligent 
omission  to  perform  a  legal  duty  and 
that  death  resulted  therefrom. 
[See  13  R.  C.  L.  784.] 

— chanpinff  negligrat  homicides 

6.  In  charging  manslaughter  through 
srosa  or  culpable  negligence  while 
doing  a  lawful  act,  the  duty  which 
was  neglected  or  improperly  per- 
formed must  be  charged  as  well  as  the 
acts  of  accused  constituting  failure  to 
perform  or  improper  performance. 

— snffldency  of  information. 

7.  An  information  charging  ac- 
cused with  operating  an  automobile 
when  intoxicated,  and  that  such  opera- 
tion directly  contributed  to  the  death 
of  a  guest  in  the  machine,  is  sufficient 
to  charge  involuntary  manslaughter. 

Criminal  law  —  fmner  jeopardy  — 
driving  automobile  when  int<aicated 
—  involuntary  manslaughter. 

8.  A  conviction  for  driving  an  auto- 
mobile when  intoxicated  is  not  a  bar 
to  a  prosecution  for  involuntary  man- 
slaui^ter  by  causing  the  death  of  a 
person  while  so  doing. 

[See  8  R.  C.  L.  147.] 
fodictment  —  charging  date  of  cMn- 
misaiiHi  of  manslaughter. 

9.  The  fact  that  the  complaint  before 
the  committing  magistrate  charged 
manslaughter  to  have  been  commixed 
4m  the  div  of  the  death,  while  the 
information  charged  it  to  have  been 
committed  on  the  day  of  the  inflicting 
of  the  wound,  does  not  prevent  trial 
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i  s.  w.  m.) 

on  the  information,  on  the  theory 
that  the  accused  had  no  examination 
as  to  such  date  before  the  conmaitting 
magistrate. 

'  [See  IS  R.  G.  L.  903.] 
Homicide  —  elFect  of  Infliction  of 
wound. 

10.  One  negligently  inflicting 
wounds  upon  another,  which  become 
infected  and  cause  death,  is  guilty  of 
involuntary  manslaughter  although 
the  infection  may  have  resulted  from 
negligent  treatment  of  the  injury, 
unless  such  treatment  was  so  grossly 
erroneous  or  unskilful  as  to  have  been 
the  cause  of  the  death. 

[See  note  in  8  A.L.R,  616.] 
—  effect  of  intoxication  on  liability. 

11.  One  cannot  avoid  liability  for 
involuntary  manslaughter  in  driving 
an  automobile  when  intoxicated,  and 
causing  injury  to  another  which 
results  in  death,  by  the  fact  that  when 
he  started  on  his  trip  he  was  so  in- 
toxicated that  he  did  not  appreciate 
his  condition,  or  know  and  appreciate 
that  operating  the  car  would  cause  a 
condition  of  things  that  might  make 
him  guilty  of  manslaughter. 

[See  8  R.  a  L.  129;  13  R.  C.  L.  715; 
see  note  in  12  AX.R.  888.] 
Evidence — snffidency. 

12.  One  who  has  pleaded  guilty  to 
a  charge  of  driving  an  automobile 
when  intoxicated  cannot  object  to 
conviction  in  a  subsequent  prosecu- 
tion for  involuntary  manslaughter  by 
causing  death  while  so  doing,  on  the 
ground  of  lack  of  evidence  that  he  waa 
driving  the  car. 


Exceptions  by  defendant  to  rulings  of  the  Circuit  Court  for  Kalamazoo 
County  (Weimer,  J.)  made  during  the  trial  of  an  information  charging 
him  with  involuntaiy  manslaughter,  which  resulted  in  his  conviction. 

The  facts  are  stated  in  the  opinion  of  the  court 

Mr.  Harry  C  Howard,  for  defend-  Defendant  is  entitled  to  know  the 
ant:  nature  and  cause  of  accusation. 

The  refusal  of  motion  to  quash,  and       Enders  v.  People,  20  Mich.  240; 


the  forcing  of  defendant  to  trial,  were 
in  violation  of  his  constitutional 
rights. 

People  V.  Barnes,  182  Mich.  179,  148 
N.  W.  400;  Whart.  Homicide,  p.  338. 

The  legislation  creating  the  munic- 
ipal court  of  the  city  of  Kalamazoo 
was  unconstitutional  and  void. 

Atty.  Gen.  ex  rel.  Hooper  v.  Loomis, 
141  Mich.  547,  105  N.  W.  4;  Crary  v. 
Marquette  Circuit  Judge,  197  Mich. 
462,  163  N.  W.  90S,  166  N.  W.  954. 


People  V.  Gaige,  26  Mich.  30;  Merwin 
V.  People,  26  Mich.  298,  12  Am.  Rep. 
314;  Abrams  v.  State,  13  Okla.  Grim. 
Rep.  11,  161  Pac.  331;  People  v, 
Rogulski,  181  Mich.  494,  148  N.  W. 
189;  People  v.  Olmstead,  80  Mich.  431, 
1  Am.  Crim.  Rep.  301;  People  v.  Aikin, 
66  Mich.  460, 11  Am.  St.  Rep.  512,  S3  N. 
W.  821,  7  Am.  Crim.  Rep.  845;  State  v. 
Gesas,  49  Utah,  181,  162  Pac.  366, 
Intoxication  ia  not  negligence  as  a 
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matter  of  law,  but  a  fact  to  be  taken 
into  consideration. 

Cramer  v.  Burlinjfton,  42  Iowa,  315, 
29  Cyc.  534. 

A  crime  is  made  up  of  acts  and 
intent  (actual  or  presumed),  and 
these  must  be  set  forth  in  the  indict- 
ment with  reasonable  particulars  of 
time,  place,  and  circumstance. 

Reeder  v.  United  States,  —  C.  C.  A. 
— ,  262  Fed.  36. 

"Gross  negligence"  cannot  be  relied 
upon  unless  specifically  pleaded. 

Knickerbocker  v.  Detroit,  G.  H.  &  M. 
R.  Co.  167  Mich.  596,  133  N.  W.  504; 
Weitzel  v.  Detroit  United  R.  Co.  186 
Mich.  7,  152  N.  W.  931,  153  N.  W.  831, 
9  N.  C.  C.  A.  407;  Denman  v.  Johnston, 
85  Mich.  387,  48  N.  W.  565;  Jackson 
V.  State,  —  Ohio  St.  — ,  127  N.  E.  870; 
Dunville  v.  State,  188  Ind.  373,  123 
N.  E.  689. 

Messrs.  Stephen  H.  Wattles  and 
Charles  L.  Dibble  for  the  People. 

Wiest,  J.,  delivered  the  opinion  of 
the  court: 

Defendant  was  convicted  of  the 
crime  of  involuntary  manslaughter, 
and  brings  the  case  here  upon  ex- 
ceptions before  sentence. 

The  evening  of  November  8, 1919, 
at  the  city  of  Kalamazoo,  defendant, 
when  intoxicated,  took  Agnes 
Thome  in  his  Cadillac  eight  road- 
ster, and  while  driving  on  Ix)vers' 
Lane  road  the  automobile  left  the 
roadway  and  struck  a  tree  near  the 
fence  line,  caving  in  the  side  of  the 
car,  tearing  off  one  wheel,  and  in- 
juring Agnes  Thorne  so  that  i^e 
died  November  20,  1919. 

Defendant  was  not  injured,  and 
after  the  crash  crawled  from  the 
wrecked  car  and  produced  a  bottle 
out  of  which  he  took  a  drink  and  in- 
vited bystanders  to  have  a  drink, 
and  he  was  so  drunk  that  he  appar- 
ently did  not  realize  what  had  hap- 
pened to  his  car  or  to  his  companion. 

Agnes  Thome  was  taken  from 
the  scene  of  the  accident  to  a  hos- 
pital and  given  medical  treatment, 
and  it  was  found  that  on  the  inside 
of  her  left  thigh  there  was  an  injury 
consisting  of  a  separation  of  the  tis- 
sues for  a  distance  of  4  or  5  inches 
and  a  similar  laceration  on  the  right 
thigh,  and  also  an  injury  on  the 
front  of  the  right  thigh,  and  "brush 


wounds"  on  her  body,  and  a  frac- 
ture of  the  right  femur.  The  lacera- 
tions on  both  thighs  extended 
through  the  fat  and  mubcle  tissues. 
The  wounds  had  hair,  excelsior,  bits 
of  clothing,  and  dirt  in  them.  From 
these  wounds'  sepsis,  or  blood  poi- 
soning, developed,  causing  her  death. 
She  remained  in  the  hosptial  under 
treatment  from  the  time  of  the  ac- 
cident until  her  death. 

At  the  point  where  the  car  left 
the  roadway  there  is  a  curve,  but  the 
evidence  shows  that  the  car  went 
straight  ahead  to  the  tree,  without 
skidding  and  with  headlights  on  and 
propelled  at  a  high  rate  of  spewd. 

When  arraigned  in  the  circuit 
court  defendant  stood  mute,  and 
when  brought  to  trial  moved  to 
quash  the  information  on  the  ground 
that  the  warrant  for  his  arrest  was 
issued  by,  and  his  examination  held 
before,  and  he  was  bound  over  for 
trial  by,  one  without  the  jurisdiction 
of  an  examining  magistrate.  The 
examination  complained  of  was  held 
before  the  municipal  justice  of  the 
city  of  Kalamazoo.  We  are  not  in- 
clined to  stop  and  e»unine  the 

auction  of  Whetiier  o«ee-*e  f.et. 

such  magistrate  had  •■ce«--m-  , 
authority  to  hold  ""-"^ 
the  office  he  in  fact  occupied  and  to 
which  he-  had  color  of  authority,  but 
content  ourselves  with  applying  the 
rule  that,  if  the  magistrate  was  a 
de  facto  officer,  his  act  in  this  public 
matter  cannot  be  attacked  in  this 
proceeding  nor  his  title  to  the  office 
be  here  passed  upon.  Upon  the 
high  ground  of  public  policy  and  to 
prevent  a  failure  of  public  justice, 
we  follow  the  salutary  rule  that 
while  one  is  in  public  office,  exer- 
cising the  authority  thereof  under 
color  of  law,  we  cannot,  except  in  a 
direct  proceeding  to  test  his  right 
to  the  office,  pass  upon  the  question 
here  raised,  and  besides  it  would 
avail  defendant  nothing  because 
there  is  no  difference  between  the 
acts  of  de  facto  and  de  jure  officers, 
so  far  as  the  public  interests  are 
concerned.  The  point  is  ruled  ad- 
versely to  defendant  in  Gildemeis- 
ter  v.  Lindsay,  212  Mich.  299, 180  N. 
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W.  633;  People  v.  Kongeal,  212 
Mich.  307, 180  N.  W.  636;  Board  of 
Auditors  v.  Benoit,  20  Mich.  176,  4 
Am.  Rep.  382.  Even  though  the  law 
creating  a  judicial  office  be  declared 
void,  the  acts  of  an  official  thereutf- 
der  will  be  upheld  as  the  acts  of  a 
de  facto  officer.  Atty.  Gen.  ex  rel. 
Dingeman  v. 'Lacy,  180  Mich.  329, 
146  N.  W.  871. 

Defendant  also  moved  to  quash 
the  information,  claiming  that  it 
was  not  definite  in  its  charges,  and 
did  not  apprise  him  of  the  offense 
upon  which  he  was  tried,  and  urges 
that  the  charge  of  operating  his 
automobile  while  intoxicated  and 
the  consequent  injuries  to  Agnes 
Thome  by  reason  of  her  being 
thrown  from  the  car  was  not  well 
pleaded,  unless  it  can  be  said  that 
manslaughter  is  the  natural  or 
probable  result  to  expect  from  driv- 
ing a  car  while  one  is  intoxicated, 
that  the  unlawful  act  set  out  in  the 
information  is  malum  prohibitum 
and  not  malum  in  se,  and  defendant 
contends  that,  where  the  unlawful 
act  charged  is  a  misdemeanor  and 
merely  malum  prohibitum,  the  spe- 
cific act  or.  acts  which  brought 
about  the  death  must  be  set  out  in 
the  information.  Defendant  also 
contends  that  the  third  count  of  the 
information  does  not  follow  the 
complaint  in  charging  the  date  of 
the  offense,  and  therefore  as  to  the 
date  there  charged  he  has  had  no 
examination.  The  right  of  an  ac- 
cused to  be  fully  informed  of  the 
nature  of  the  charge 
N^pi»e7^  against  him  relates, 
:?J?«c*.V.!'*'  so  far  as  the  in- 
formation is  con- 
cerned, solely  to  the  charge,  and  not 
to  tiie  evidence  in  support  thereof. 
Under  our  system  the  law  affords 
an  opportunity  for  a  defendant  to 
learn  of  the  nature  of  the  evidence 
against  him  at  the  examination. 

We  have  examined  the  informa- 
tion with  care  and  find  it  sufficient. 
Counsel  is  in  error  in  assuming  that 
the  act  of  defendant  in  operating 
his  automobile  upon  a  public  high- 
way while  intoxicated  was  an  act 
merely  malum  prohibitum,  and  not 
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malum  in  se.  It  is  true  the  statute 
forbids  it  and  provides  a  penalty, 
but  this  in  no  way  determines 
whether  it  is  only  malum  prohib- 
itum. The  purpose  of  the  statute  is 
to  prevent  accidents  and  preserve 
persons  from  injury,  and  the  reason 
for  it  is  that  an  intoxicated  person 
has  so  befuddled  and  deranged  and 
obscured  his  faculties  of  perception, 
judgment,  and  recognition  of  obli- 
gation toward  his  fellows,  as  to  be 
a  menace  in  guiding  an  instrumen-* 
tality  so  speedy  and  high-powered 
as  a  modem  automobile.  Such  a 
man  is  barred  from  the  highway  be- 
cause he  has  committed  the  wrong 
of  getting  drunk  and  thereby  has 
rendered  himself  unfit  and  unsafe  to 
propel  and  guide  a  vehicle  capable 
of  the  speed  of  an  express  train  and 
requiring  its  operator  to  be  in  pos- 
session of  his  faculties. 

Voluntary  intoxication  is  an  of- 
fense not  only  malum  prohibitum, 
but  malum  in  se,  condemned  as 
wrong  in  and  of  it- 
self by  very  sense  ^,V^in2"'h7. 
of  common  decency  SiiSn^T^^. 
and  good  morals 
from  the  time  that  Noah  in  his 
drunkenness  brought  shame  to  his 
sons  so  that  they  backed  in  to  cover 
his  nakedness,  and  Lot's  daughters 
employed  it  for  incestuous  pur- 
poses. Drunkenness  was  declared 
wrong  in  and  of  itself,  and  punish- 
ment provided  by  the  Israelites ;  by 
the  ancient  Chinese  in  an  imperisil 
edict  about  the  year  1120  b.  c, 
called  "The  Announcement  about 
Drunkenness;"  in  ancient  India  by 
the  ordinances  of  Manu.  In  Rome 
the  censors  turned  drunken  mem- 
bers out  of  the  Senate  and  branded 
them  with  infamy.  In  England 
300  years  ago  drunkenness  was  pil- 
loried as  the  root  and  foundation  of 
many  sins,  such  as  bloodshed,  stab- 
bing, murder,  swearing,  and  such 
like,  by  the  statute,  4  Jac.  I.  chap.  6, 
and  the  Ecclesiastical  judges  and 
officers  were  granted  iwwer  to 
censure  and  punish  offenders,  and 
Bacon,  in  his  Abridgment  of  the 
Common  Law,  lists  drunkenness  as 
one  of  the  sins  of  heresy.  In  Mas- 


Digitized  by 


Google 


906 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[16  AX.R. 


BachusettB  Bay  Colony  in  1683-S4 
one  Robte  Coles,  for  drunkenness, 
was  disfranchised  and  sentenced  to 
wear  a  red  letter  D  upon  a  white 
background  for  a  year.  One  of  the 
acts  passed  at  the  first  session  of 
the  General  Assembly  of  the  North- 
west Territory  and  approved  Decem- 
ber 2,  1799,  provided  a  penalty  for 
being  drunk  in  a  public  highway. 
Our  statute  Comp.  Laws  1915,  § 
7774,  declares  drunkards  to  be  dis- 
orderly persons,  and  §  16530  makes 
it  an  offense  for  any  person  to  be 
drunk  or  intoxicated  in  any  street 
or  highway. 

Voluntary  drunkenness  in  a  pub- 
lic place  was  always  a  misdemeanor 
at  common  law;  and  it  was  always 
wrong  morally  and  legally.  It  is 
malum  in  se.  State  v.  Brown,  38 
Kan.  390, 16  Fac  269,  8  Am.  Grim. 
Rep.  166. 

It  is  gross  and  culpable  negli- 
gence for  a  drunken  man  to  guide 
and  operate  an  automobile  upon  a 
public  highway,  and  one  doing  so 
and  occasioning  injuries  to  another, 
causing  death,  is  guilty  of  man- 
_    ,  slaughter.    It  was 

"rtw^i't^f.  unlawful  for  de- 
SiSiiUrt*?'  fendant  to  operate 
his  automobile  upon 
the  public  highway  while  he  was  in- 
toxicated; made  unlawful  by  stat- 
ute, and  wrong  in  and  of  itself,  and 
it  was  criminal  carelessness  to  do  so, 
and  he  is  guilty  of  manslaughter, 
provided  the  death  of  Agnes  Thome 
was  a  proximate  result  of  his  unlaw- 
ful act 

To  make  the  information  for  in- 
voluntary manslaughter  good  it 
must  allege  that  the  accused  was  in 
,  ^,  the  commission  of 

Uiia."*"  some  unlawful  act 
^ita.«jT«r.  or  negligently  doing 
some  act  lawful  in 
itself,  or  by  the  negligent  omission 
to  p^orm  a  legal  duty,  and  that 
death  resulted  therefrom.  The  dis- 
tinction between  involuntary  man- 
slaughter committed  while  per- 
petrating an  unlawful  act  not 
amounting  to  a  felony  and  the  of- 
fense arising  out  of  some  negligence 
or  fault  in  doing  a  lawful  act  in  a 


grossly  nefi^igent  noanner,  and  from 
which  deaUi  results,  must  be  kept  in 
mind  upon  the  question  of  pleading. 
In  the  former  case  it  is  sufficient  to 
allege  the  unlawful  act  with  suffi- 
cient particularity  to  identify  it,  and 
then  to  charge  that  as  a  consequence 
tite  defendant  caused  the  death  of 
the  deceased,  and  there  is  no  need 
to  aver  in  detail  the  _oiiar»ia« 

specific  acts  of  the  avvllvent 

accused ;  but  in  case  " 
of  manslaughter  committed  through 
gross  or  culpable  negligence  while 
doing  a  lawful  act  the  duty  which 
was  neglected  or  improperly  per- 
formed must  be  charged  as  well  as 
the  acts  of  the  accused  constituting 
failure  to  perform  or  improper  per- 
formance. 

The  information  charged  that  de- 
fendant was  engaged  in  the  perpe- 
tration of  an  imlawful  act  at  the 
time  he  injured  Agnes  Thome  so 
that  she  died. 

The  statute  (Act  No.  164,  Public 
Acts  1917)  forbids  any  intoxicated 
person  to  drive,  operate,  or  have 
charge  of  the  power  or  guidance  of 
any  automobile  upon  any  public 
highway,  and  provides  a  penaHy  for 
violation  of  such  law. 

The  information  clearly  shows 
that  defendant  was  engaged  in  an 
unlawful  and  culp- 
ably negligent  act,  SSSSflS." 
and  that  such  act 
directly  contributed  to  the  death  of 
Agnes  Thome.  Such  information  is 
sufficient.  Surber  v.  State,  99  Ind. 
71 ;  State  v.  Radford,  66  Kan.  591, 
44  Fac.  19.  Our  attention  is  called 
to  State  V.  Gesas,  49  Utah,  181, 162 
Fac.  366,  to  the  effect  that  the  par- 
ticular circunustances  of  the  offense 
must  be  set  forth  in  the  information. 
In  that  case  the  court  had  under 
consideration  a  statute  requiring  an 
information  for  manslaughter  to 
state  the  particular  circumstances 
of  the  offense.  In  State  v.  Watson, 
216  Mo.  420,  115  S.  W.  1011,  the 
sufficiency  of  an  information  charg- 
ing manslaughter  was  before  the 
court. 

"This  information  charges  that 
defendant  carelessly,  recklessly,  and 
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with  culpable  negligence  operated 
and  propielled  this  automobUe/'  etc. 

"It  was  not,  in  our  judgment,  es- 
sential that  the  information  should 
undertake  to  set  out  in  detail  in 
what  such  carelessness,  reckless- 
ness, and  culpable  negligence  con- 
sisted." 

See  also  Schultz  v.  State,  89  Neb. 
34,  33  L.R.A.(N.S.)  403,  130  N.  W. 
972,  Ann.  Cas.  1912C,  495. 

The  information  sufficiently 
charges  that  the  unlawful  act  was 
the  proximate  cause  of  the  accident, 
and  avers  a  direct  relation  between 
the  unlawful  act  of  operating  the 
automobile  while  intoxicated  and 
the  accident. 

After  the  accident  and  before  the 
death  of  Agnes  Thome,  defendant 
was  convicted  in  the  municipal  jus- 
tice court  of  the  crime  of  driving  an 
automobile  while  intoxicated.  Upon 
the  trial  defendant  urged  that  such 
conviction    was  a 

Si?mer*Je^a7dr  ^  t^e  prOSCCU- 

ti^AM-**  tion  for  manslaugh- 

flBtoxi«at«d-  ter,  claiming  former 
2:ir«£r,SS?«.  jeopardy.  There  is 
no  merit  in  this 
point.  The  former  transaction  was 
for  a  misdemeanor,  and  did  not  and 
could  not  include  the  charge  here 
Uid. 

A  conviction  in  an  inferior  court 
of  a  misdemeanor  does  not  consti- 
tute former  jeopardy  so  as  to  bar 
subsequent  prosecution  for  a  felony 
arising  out  of  the  same  transaction. 
The  felony  here  charged  being  be- 
yond the  jurisdiction  of  the  inferior 
court,  and  not  included  in  any  sense 
within  the  charge  there  laid,  the  de- 
fense of  former  jeopardy  fails.  16 
C.  J.  271 ;  Diaz  v.  United  States,  223 
U.  S.  442,  56  L.  ed.  500,  32  Sup.  Ct. 
Rep.  250,  Ann.  Cas.  1913C,  1138; 
Crowley  v.  State,  94  Ohio  St.  88, 
L.R.A.1917A,  661,  113  N.  E.  668; 
Morgan  v.  Devine,  237  U.  S.  632.  59 
L.  ed.  1153,  35  Sup.  Ct.  Rep.  712. 
The  transaction  charged  may  be  the 
same  in  each  case,  but  if  tibe  offenses 
are  different  there  is  no  second 
jeopardy  for  the  same  offense. 
Gavieres  v.  United  States,  220  U.  S. 
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338,  55  L.  ed.  489,  31  Sup.  Ct  Rep. 
421. 

"The  test  is  not  whether  the  de- 
fendant has  already  been  tried  for 
the  same  act,  but  whether  he  has 
been  put  in  jeopardy  for  the  same 
offense.  A  single  act  may  be  an  of- 
fense against  two  statutes;  and  if 
each  statute  requires  proof  of  an  ad- 
ditional fact  which  the  other  does 
not,  an  acquittal  or  conviction  under 
either  does  not  exempt  the  defend- 
ant from  prosecution  and  punish- 
ment under  the  other."  Morey  v. 
Com.  108  Mass.  433. 

See  also  State  v.  Ihgalls,  98  Iowa, 
728,  68  N.  W.  445;  State  v.  Hooker. 
145  N.  C.  581,  59  S.  E.  866;  People 
v.  Farrow,  80  Mich.  667,  46  N.  W. 
514. 

The  point  is  made  that  defendant 
could  not  be  convicted  of  the  crime 
of  manslaughter  committed  on 
November  8th,  because  he  had  not 
been  so  charged  in  the  complaint 
and  had  had  no  examination  as  to 
such  date.  The  complaint  and  the 
second  count  of  the  information 
chu'ges  the  offense  to  have  been 
committed  on  November  20th,  the 
day  Agnes  Thome  died,  while  the 
third  count  charges  the  offense  to 
have  been  committed  November  8th, 
the  day  of  the  accident. 

In  Vinegar  v.  Com.  104  Ky.  106, 
46  S.  W.  510,  it  was  urged  that  in  a 
case  of  murder  the  time  at  which 
the  crime  is  charged  to  have  been 
committed  is  material  and  must  be 
proved  as  laid,  but  the  court  held 
that  "the  rule  was  universal  at  com- 
mon law  that  the  allegation  of  time 
in  an  indictment  was  immat^al, 
except  where  the  time  of  iiie  com- 
mission of  the  act  formed  an  ingre- 
dient of  the  offense,  as  in  the  case 
of  Sunday  offenses." 

Michie  on  Homicide,  §  133,  says: 
"It  may  be  stated  as  a  general  rule 
that  time  is  not  an  essential  element 
of  the  crime  of  homicide,  and  the 
statement  in  the  indictment  for 
such  offense  as  to  when  the  crime 
was  committed  is  not  material  fur- 
ther than  to  show  that  it  was  com- 
mitted before  the  finding  of  the 
indictment,  and  within  the  Statute 
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of  Limitations.  The  averment  of 
the  time  of  the  commission  of  the 
offense,  not  being  material,  need  not 
be  proved  as  laid." 

Time  was  not  of  the  essence  of  the 
offense  charged,  and 
ibSSinralte  o(  under  our  statute, 

LTo?i'a'S^h"*e°/     CornP-  Laws  1915,  § 
15746,    the  point 
raised  is  without  any  force. 

It  is  claimed  that  the  injuries  re- 
ceived by  Agnes  Thome  were  not 
mortal,  and  that  her  death  might 
have  been  averted  had  she  received 
different  medical  treatment;  and  it 
is  insisted  that  the  court  should 
have  left  to  the  jury  the  question  of 
whether  she  died  from  blood  poison- 
ing, which  might  have  been  prevent- 
ed by  different  treatment. 

The  trial  judge  instructed  the 
jury:  "Was  the  operation  of  the 
automobile  by  the  respondent  in  an 
intoxicated  condition  the  proximate 
cause  of  her  death,  either  standing 
alone  by  itself  or  in  conjunction  and 
in  co-operation  with  some  other 
cause  or  causes,  such  as  mistreat- 
ment or  blood  poison,  or  did  some 
new  and  independent  cause  inter- 
vene to  produce  the  death  ?  Was  the 
treatment  she  so  received  the  usual 
and  ordinary  treatment,  or  was  it 
unusual  and  grossly  erroneous, 
amounting  to  an  independent  cause 
of  death  intervening  after  the  in- 
juries? If  the  respondent  operated 
the  automobile  while  intoxicated 
and,  as  a  direct  and  natural  result 
thereof,  Agnes  Thome  received  in- 
juries from  which  she  afterwards 
died,  the  respondent  is  guilty  of 
manslaughter,  although  and  not- 
withstanding you  may  find  that 
there  was  an  absence  of  the  most 
skilful  treatment  possible  under 
such  circumstances,  and  that  every- 
thing was  not  done  that  the  most 
modern  and  improved  surgery 
might  or  would  require  or  dictate. 

"On  the  other  hand,  if  the  wound 
in  its  inception  is  not  necessarily 
fatal  or  mortal,  as  we  say,  but  if  it 
is  one  that  is  reasonably  calculated 
to  produce  death,  and  death  there- 
fore ensues,  the  person  responsible 


is  not  excused  because  of  mistreat- 
ment on  the  part  of  the  surgeons  or 
others,  or  for  any  other  cause  that 
may  contribute  to  produce  death, 
unless  such  mistreatment  or  nes^ect 
or  other  causes  constitute  a  new  and 
independent  cause  of  death  standins 
by  itself,  unless  the  mistreatment, 
professional  mistreatment,  and  neg- 
lect is  so  grossly  erroneous  as  in 
effect  to  cause  and  constitute  a  new 
and  independent  cause  intervening 
after  the  injury  and  before  death. 
If  the  injury  is  of  such  a  nature,  as 
to  not  necessarily  be  fatal  or  mortal, 
as  I  say,  but  is  one  that  is  reason- 
ably calculated  to  produce  death,  the 
person  responsible  for  it  is  not  ex- 
cused and  should  not  be  found  not 
guilty  because  it  may  appear  that 
the  best  and  most  approved  methods 
were. not  used  in  treating  the  pa- 
tient. There  is  no  hard,  fixed  iiile 
as  to  what  treatment  the  patient 
should  receive.  If  the  patient  re- 
ceived the  usual  and  ordinary  treat- 
ment, that  is  sufficient.  If  death 
follows,  even  though  death  may  be 
due  in  part  to  the  mistreatment,  un- 
less, the  mistreatment  is  so  grossly 
erroneous  as  to  amount  to  a  new 'and 
independent  cause  of  death,  the  per- 
son responsible  for  the  injury,  re- 
sponsible for  the  death,  is  still  re- 
sponsible and  should  be  found  guil- 
ty." 

This  instruction,  it  is  urged,  con- 
fused in  the  minds  of  the  jury  the 
responsibility  of  the  attending 
physician,  practically  saying  to  the 
j  u  ry  that  if  they  found  Agnes 
Thorne  had  received  the  usual  and 
ordinary  treatment  even  though 
more  modern  practice  had  some- 
thing better  and  safer,  the  respond- 
ent would  be  guilty.  And  it  is  stat- 
ed: "We  conceive  the  rule  to  be 
that  if  the  injuries  are  not  fatal, 
that  is,  if  they  are  not  mortal 
wounds,  then  the  mere  sustaining  of 
the  injuries  whereby  there  is  an  op- 
portunity for  infection  will  not 
sustain  a  conviction  of  manslaugh- 
ter." 

The  instruction  given  by  the 
court  clearly  stated  the  law  ap- 


Digitized  by 


Google 


Homicide— effect 
«f  lafllBtl*K  of 
woand. 


PEOPLE  v. 

(-—  JfloA.  — , 

plicable  to  the  question.  The  rule 
of  law  is  well  stated 
in  21  Cyc.700:  "If 
a  wound  or  other 
injury  cause  a  disease,  such  as 
gangrene,  empyema,  erysipelas, 
pneumonia,  or  the  like,  from  which 
deceased  dies,  he  who  inflicted  the 
wound  or  other  injury  is  responsible 
for  the  death.  ...  He  who  in- 
flicted the  injury  is  liable  even 
though  the  medical  or  surgical  treat- 
ment which  was  the  direct  cause  of 
the  death  was  erroneous  or  un^il- 
fu],  or  altiiough  the  death  was  due 
to  the  negligence  or  failure  by  the 
deceased  to  procure  treatment  or 
take  proper  care  of  the  wound.  The 
same  is  true  with  respect  to  the  neg- 
ligence of  nurses  or  other  attend- 
ants. This  rule  is  sometimes  stat- 
ed with  the  qualification  that  the 
wound  must  have  been  mortal  or 
dangerous;  but  it  is  usually  held 
that  defendant  is  liable,  although 
the  wound  was  not  mortal." 

Agnes  Thome  died  from  blood 
poisoning  arising  from  wounds,  and 
the  medical  treatment  she  received 
was  not  an  intervening,  co-oper- 
ative, or  contributing  cause  of  her 
death.  Defendant  cannot  exonerate 
himself  from  criminal  liability  by 
showing  that  under  a  different  or 
more  skilful  treatment  the  doctor 
might  have  saved  the  life  of  the  de- 
ceased and  thereby  have  avoided 
the  natural  consequences  flowing 
from  the  wounds.  Defendant  was 
not  entitled  to  go  to  the  jury  upon 
the  theory  claimed  unless  the  med- 
ical treatment  was  so  grossly  erro- 
neous or  unskilful  as  to  have  been 
the  cause  of  the  death,  for  it  is  no 
defense  to  show  that  other  or  differ- 
ent medical  treatment  might  or 
would  have  prevented  the  natural 
consequences  flowing  from  the 
wounds. 

The  treatment  did  not  cause  blood 
poisoning;  the  wounds  did  that, 
and  the  most  that  can  be  said  about 
the  treatment  is  that  it  did  not  pre- 
vent blood  poisoning,  but  might 
have  done  so  had  it  been  different. 
Defendant  cannot  be  heard  to  urge 
in  exculpation  of  his  crime  that  tlie 
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wounds  inflicted  through  his  cul- 
pable negligence  were  not  prevented 
from  causing  the  death  by  the  treat- 
ment of  the  physician. 

It  is  contended  that  the  court 
should  have  instructed  the  jury  to 
find  defendant  not  guilty  if  he  start- 
ed out  tiiat  night  too  intoxicated  to 
appreciate  his  condition,  and  to 
know  and  appreciate  that  operating 
the  car  in  his  condition  would  cause 
a  condition  of  things  which  would 
quite  possibly  make  _eaeet  of  i.- 
him  guilty  of  man-  toxieattom  oa 
slaughter.  We  do 
not  conceive  such  to  be  the  law  of 
involuntary  manslaughter.  The 
trial  judge  left  to  the  jury  the 
question  of  whether  defendant 
knowingly  and  consciously  operated 
his  automobile  while  intoxicated. 
But  it  is  said  that  under  the  evi- 
dence defendant  was  too  drunk  to 
appreciate  what  he  was  doing,  and 
the  court  should  not  have  left  any 
such  issue  to  the  jury.  There  was 
evidence  that,  when  defendant 
started  out  that  night  with  Agnes 
Thome,  he  was  not  so  intoxicated  as 
to  be  unaware  of  what  he  was  doing, 
but  at  the  time  of  the  accident  he 
was  apparently  incapable  of  appre- 
ciating what  he  had  done. 

It  was  not  necessary  for  the  peo- 
ple to  show  that  defendant  was 
able,  while  intoxicated,  to  reason 
and  feel  that  in  his  intoxicated  con- 
dition in  operating  the  car  he  would 
quite  possibly  do  something  to  make 
himself  guilty  of  manslaughter. 

The  instruction  complained  of 
was  more  favorable  to  defendant 
than  he  was  entitled  to.  It  is  not 
the  law  that  one  who  commits  the 
crime  of  manslaughter  while  under 
voluntary  intoxication,  and  because 
of  such  intoxication,  must  be  sober 
enough  to  fully  realize  Uiat  in  his 
intoxicated  condition  he  might  do 
something  to  kill  another.  No  in- 
tent is  involved  in  involuntary  man- 
slaughter, and  defendant's  intoxica- 
tion was  the  gravamen  of  his  of- 
fense, and  the  greater  the  degree 
thereof  the  more  aggravated  his  of- 
fense. 

Defendant  was  convicted  in  the 
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municipal  court,  on  his  plea  of  ^11- 
ty,  of  a  misdemeanor  in  driving  his 
car  on  the  occasion  in  question  while 
intoxicated,  and,  as  before  stated, 
urged  such  conviction  in  bar  of  this 
prosecution.  Under  such  circum- 
stances we  can  discover  no  merit  in 
the  point  that  there 
was  no  evidence  to 
show  he  was  driv- 
ing the  car. 

We  have  examined  the  exceptions 
urged  by  defendant  and  feel  that 
what  we  have  said  covers  the  points 
presented.  References  made  by  de- 
fendant to  the  case  of  People  v. 
Barnes,  182  Mich.  179,  148  N.  W. 
400,  have  been  duly  considered,  but 


are  not  applicable  to  the  charge  or 
facts  in  this  case,  for  here  the  un- 
lawful act  causing  the  death  was 
malum  in  se. 

We  find  no  reversible  error,  and 
the  conviction  is  affirmed,  and  the 
Circuit  Court  advised  to  proceed  to 
judgment. 


noTB. 

The  subject  of  criminal  rMponsibil- 
ity  in  connectfon  with  the  use  of  an 
automobile  in  violation  of  law,  or  for 
an  unlawful  purpose  is  considered  in 
the  annotation  following  FsoPLl  T« 
Habsis,  post,  914. 


PEOPLE  OF  THE  STATE  OF  MICHIGAN 

v. 

LOUIS  HARRIS,  Plff.  in  Err. 

Miehigan  Supreme  Court May  S,  193i, 

(—  Mich.  — ,  182  N.  W.  673.) 

Homicide  —  manslaughter  —  negligent  iq>eration  of  aotomobile  —  illegal 

possession  of  liquor. 

Upon  the  question  of  the  gross  negligence  of  the  driver  of  an  automobile 
which  killed  a  pedestrian  on  the  highway,  so  as  to  render  him  guilty  of 
manslaughter,  evidence  is  admissible  that  he  was  conveying  liquor  in 
violation  of  statute,  causing  liaste  which  resulted  in  negligent  znanage- 
ment  of  the  car. 

iSee  note  on  this  question  beginning  on  page  914] 


Error  to  the  Circuit  Court  for  Monroe  County  (Root,  J.)  to  review  a 
Judgment  convicting  defendant  of  manslaughter.  Affirmed, 
The  facts  are  stated  in  the  opinion  of  the  court. 


Mr.  Edward'  N.  Barnard  for  plain- 
tiff in  error. 

Messrs.  WIlAam  F.  Haas  and  WUUs 
Baldwin  for  the  People. 

Steere,  Ch.  J.,  delivered  the  opin- 
ion of  the  court; 

Defendant  was  convicted  in  the 
circuit  court  of  Monroe  county  of 
the  crime  of  manslaughter,  com- 
mitted on  April  29, 1920,  by  running 
over  with  an  automobile,  and  killing, 
a  girl  seventeen  years  of  age,  named 
Gertrude  Cusino,  as  he  was  driving 
north  through  the  village  of  Erie  on 


his  way  from  Toledo  to  Detroit, 
along  the  thoroughfare  known  as 
the  Dixie  highway. 

Erie  is  a  small,  unincorporated 
village  about  10  miles  south  of  the 
city  of  Monroe,  having  a  few  i^aces 
of  business  and  a  number  of  resi- 
dences centered  around  four  comers 
where  an  east  and  west  road  crosses 
the  Dixie  highway.  On  the  crossroad 
just  east  of  the  Dixie  highway  is  lo- 
cated a  Catholic  school.  Miss 
Cusino  was  killed  not  long  before  9 
o'clock  in  the  morning,  close  to  the 
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crossroad,  at  the  time  when  piii>il8 

were  going:  to  the  school.  Quite  a 
number  of  them  saw  the  accident, 
and  also  several  older  persons  who 
were  at  or  near  the  crossing. 

Testimony  of  the  prosecution 
showed  that  an  automobile  (used  as 
a  "bread  wagon")  which  carried 
some  pupils  to  school  from  north  of 
Erie  had  just  stopped  at  the  north- 
west comer  to  discharge  them  when 
Miss  Cusino  was  seen  to  come  out 
from  the  direction  of  her  home  on- 
to the  east  side  of  the  Dixie  highway 
several  hundred  feet  south  of  the 
comer  and  turn  north,  walking 
along  the  highway  on  its  right,  or 
east,  side  towards  the  comers,  wear- 
ing a  red  hat,  as  certain  witnesses 
seem  to  have  particularly  noticed. 
An  automobile  was  also  noticed  at 
quite  a  distance  l}eyond  her,  coming 
from  the  south  at  a  high  rate  of 
speed.  The  driver  of  the  auto  which 
brought  the  pupils  from  the  north 
and  stood  at  the  northwest  comer 
of  the  crossing  testified  that  the 
rapidly  apiiroaching- automobile  was 
at  least  a  quarter  of  a  mile  further 
south  when  Miss  Cusino  came  out 
upoii  the  highway,  and  both  were 
thereafter  in  plain  sight  with  noth- 
ing between  them  to  obstract  the 
driver's  view  until  it  stmck  her,  just 
before  she  reached  the  crossing. 
The  on-coming  car  did  not  sound  its 
hom  nor  sladcen  speed,  estimated 
by  various  witnesses  at  from  20  to 
35  miles  an  hour,  and,  as  it  stmck 
the  girl,  swept  or  carried  her  along 
for  nearly  30  feet  before  she  fell  to 
the  ground,  and  it  ran  over  her,  kill- 
ing her  almost  instantly.  The  auto- 
mobile was  a  Studebaker,  with  two 
men  in  it.  Defendant  was  driving, 
and  did  not  stop  when  he  struck  her, 
but  stepped  on  his  accelerator  and 
hastened  away.  A  young  man  just 
.then  in  front  of  the  postoffice,  north 
of  the  four  comers,  who  heard  the 
accident  and  saw  part  of  it,  caught 
the  number  of  the  car  as  it  went  by, 
increasing  its  speed.  The  car 
cleared  the  village  at  an  estimated 
speed  of  40  miles  an  hour,  and  fur- 
ther north  the  men  were  seen 
throwing  bottles  from  their  auto- 
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mobile,  some  of  which,  containing 
whisky,  were  picked  up  by  chiMren 
who  saw  them  thrown.  After  driv- 
ing about  4  miles  nortti  of  Erie» 
along  the  Dixie  highway,  defendant 
drove  down  a  crossroad  for  about  a 
half  mile  and  stopped  within  sight 
of  a  farm  house,  where  he  and  his 
companion  tore  the  license  numbers 
from  the  automobile  and  threw 
them  in  a  ditch.  The  farmer  and 
his  son,  near  whose  place  they 
stopped,  saw  them  do  this,  and  then 
leave  the  car,  walking  back  east 
towards  the  Dixie  highway.  Notice 
of  the  accident  and  the  number  of 
the  car  were  telephoned  the  sheriff 
at  Monroe,  and  a  deputy  from  there 
on  his  way  towards  Erie  met  the 
two  men  walking  north  on  the  Dixie 
highway,  stopped  and  talked  with 
them,  told  of  his  mission,  and  asked 
if  they  had  seen  anything  of  such  an 
automobile  as  he  described.  They 
denied  having  seen  any  car,  and  the 
sheriff  went  on.  Later,  he  learned 
where  the  automobile  was  left,  and 
other  parUcidars  which  led  him  to 
return  north  after  these  men,  whom 
he  overtook  and  apprehended  before 
they  had  reached  Monroe.  When 
examined  where  they  left  it,  their 
automobile  was  without  license 
plates.  Mutilated  plates  found  in  a 
ditch  near  by  were  issued  by  the. 
state  of  Ohio.  A  broken  whisky 
bottle  was  in  the  car,  and  on  shelves 
concealed  under  the  ranning  board 
were  found  seventy-two  bottles  of 
whisky. 

Defendant  admitted  he  was  driv- 
ing the  car  which  slruck  the  girl  to 
Detroit  from  Toledo,  where  he  had 
been  emidoyed  in  the  liquor  busi- 
ness, but  denied  ever  having  any 
whisky  in  that  car.  He  testified 
that  he  did  not  see  the  girl  until  just 
as  the  machine  hit  her,  and  did  not 
stop  for  fear  he  would  be  mobbed, 
that  the  accident  occurred  as  he  was 
passing  a  horse  and  buggy  standing 
in  front  of  a  store,  or  shop,  and  a 
moving  hay  wagon,  when  the  girl 
suddenly  came  out  in  front  of  his 
machine  as  the  hay  wagon  passed. 
The  other  occupant  of  this  automo- 
bile supported  defendant's  account. 
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of  how  the  accident  occurred.  The 
testimony  of  witnesses  for  the  pros- 
ecution was  positive  that  no  such 
vehicles  were  in  the  street  at  the 
place  of  the  accident,  or  to  the  south 
of  it,  but  that  the  way  was  clear, 
and  the  girl  in  plain  sight  of  the  ap- 
proaching car  from  the  time  she 
came  out  upon  the  road  until  it  over- 
took and  struck  her.  This  issue  of 
fact  was  submitted  to  the  jury  un- 
der proper  instructions. 

Defendant's  several  assignments 
of  error  are  all  directed  to  the 
court's  admitting,  and  permitting 
the  jury  to  consider,  evidence  that 
defendant  was  carrying  intoxicating 
liquor  in  his  car  at  the  time  of  the 
accident,  in  violation  of  state  and 
Federal  laws.  Upon  that  proposi- 
tion appeal  is  made  to  the  general 
rule  that  in  a  prosecution  for  a  par- 
ticular offense  evidence  of  the  ac- 
cused committing  another  and  dis- 
tinct offense  is  inadmissible,  and  it 
is  urged  that  evidence  of  defend- 
ant's having  whisky  in  the  car 
which  killed  Miss  Cusino  has  no 
tendency  to  prove  that  he  could»  and 
should,  have  seen  her  in  time  to 
avoid  the  accident,  which  is  the  cru- 
cial test  of  his  guilt;  that  evidence 
of  his  being  a  lawbreaker  in  trans- 
porting or  having  in  his  possession 
intoxicating  liquor  was  wholly  ir- 
relevant and  prejudicially  tended  to 
inflame  the  minds  of  the  jury 
against  him. 

It  was  the  claim  of  the  prosecu- 
tion that  the  accidental  death  of 
Miss  Cusino  was  caused  by  defend- 
ant while  he  was .  intentionally  and 
recklessly  engaged  in  unlawful  acts 
in  violation  of  statutory  provisions, 
and  such  criminal  intent,  attached 
to  the  accidental  killing  under  the 
kw  of  homicide,  making  the  offense 
either  murder  or  manslaughter.  As 
covering  the  unlawful  acts  which 
there  was  testimony  tending  to 
show  defendant  was  intentionally 
committing,  and  for  the  perpetrar 
tion  of  which  he  was  using  the  very 
instrumentality  which  killed  Miss 
Cusino,  the  following  statutory  pro- 
visions are  referred  to: 

As  directly  relating  to  the  instru- 
mentality used,  §  4817,  Comp.  Laws 
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1915,  prohibits  operating  a  motor 
vehicle  upoii  a  public  highway  in 
this  state  at  a  greater  speed  than  is 
reasonable,  or  so  as  to  endanger  the 
life  or  limbs  of  any  person,  not  in 
any  event  to  exceed  25  miles  an 
hour,  and  requiring  that  on  ap- 
proaching an  intersecting  highway 
the  operator  shall  have  the  vehicle 
under  control,  operated  at  such 
speed  as  is  reasonable  and  proper 
with  regard  to  ttie  traffic  then  on 
the  highway  and  safety  of  the  pub- 
lic. Section  4818  provides:  "Upon 
approaching  a  person  walking  in  the 
roadway  ...  a  person  operating 
a  motor  vehicle  shall  slow  down  to 
a  speed  not  exceeding  10  miles  an 
hour  and  give  reasonable  framing 
of  its  approach  and  use  every  rea- 
sonable precaution  to  insure  the 
safety  of  such  person." 

By  §  4824,  violation  of  these  pro- 
visions is  punishable  as  a  misde- 
meanor. 

Act  53,  Pub.  Acts  1919,  makes  it 
a  felony  to  have  in  possession  or 
transport  intoxicating  liquors  in 
this  state,  with  certain  exceptions 
not  applicable  to  the  evidence. of- 
fered here.  Federal  statutes  pro- 
viding punishment  for  offenses 
against  interstate  commerce  make 
transportation  of  liquor  between 
states  in  the  manner  indicated  here 
a  misdemeanor,  with  heavy  penal- 
ties provided. 

Defendant's  objections  are  partic- 
ularly directed  against  the  court's 
permitting  reference  to,  and  admit- 
ting evidence  tending  to  show,  vio- 
lation of  state  and  Federal  laws  rela- 
tive to  transporting  liquor. 

The  agency  by  which  defendant 
was  transporting  liquor  in  violation 
of  law  was  the  same  agency  with 
which  he  killed  the  girl,  and  a  con- 
nected element  in  the  chain  of  cause 
and  ^ect.  That  criminal  act  of  so  ' 
transporting  liquor  cannot  be  held, 
as  a  matter  of  law,  entirely  disoon^ 
nected  with  his  negligent  act  in  so 
driving  his  car,  which  carried  it,  as 
to  cause  the  fatal  accident. 

The  trial  court  explained  to  the 
jury  the  different  degrees  of  unlaw- 
ful killing  covered  by  the  informa- 
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tion»  and  distinctly  charged  that  de- 
fendant could  only  be  convicted,  if 
convicted  at  all,  of  involuntary 
manslaughter,  which  is  quite  gener- 
ally defined  by  the  authorities  as 
the  unintentional  killing  of  a  person 
in  the  commission  of  an  unlawful 
act,  or — 

"the  killing  at  a  human  being,  with- 
out any  intention  to  do  so,  but  in 
the  commission  in  an  unlawful  man- 
ner of  an  unlawful  act,  or  of  a  law- 
ful act,  which  probably  would  pro- 
duce such  consequences."  Wharton^ 
Homicide,  3d  ed.  p.  8. 

The  fact  that  the  act  which 
caused  death  was  not  a  misdemean- 
or at  common  law  does  not  relieve 
the  killing  from  constituting  man- 
slaughter if  the  act  is  made  a  misde- 
meanor by  statute.  People  v.  Ab- 
bott, 116  Mich.  263, 74  N.  W.  529, 11 
Am.  Crim.  Rep.  4. 

Under  the  facts  in  this  case,  as 
submitted  to  the' jury*  we  can  safely 
rest  this  inquiry  on  the  following 
designation  of  manslaughter  by 
Justice  Stone,  in  People  v.  Barnes, 
182  Mich.  179,  148  N.  W.  400: 
"There  seems  to  be  no  conflict  in  the 
decisions  where  the  respondent  is 
violating  some  statute,  and  where 
his  manner  is  negligent  and  care- 
less; the  courts  in  such  cases  uni- 
formly hold  that  he  is  guilty  of 
manslaughter,  if  the  death  of  some 
other  person  is  the  result." 

The  trial  court  limited  considera- 
tion of  the  proof  that  defendant  was 
engaged  in  unlawful  transportation 
of  liquor  to  the  question  of  whether 
or  not  his  criminal  conduct  in  that 
particular  so  affected  his  mind  as  to 
stimulate  or  induce  wanton  negli- 
gence in  recklessly  driving  his  car 
as  claimed,  thereby  showing  its 
causal  connection  with  the  killing. 

On  that  subject  the  court  charged 
the  jury  as  follows:  "I  have  al- 
ready charged  you  that  defendant, 
if  found  guilty,  must  be  found 
guilty  of  gross  and  culpable  negli- 
gence in  striking  and  killing  Ii^ss 
Cusino,  and  that  such  gross  and  cul- 
pable nei^igence  in  driving  and 
managmg  his  automobile  was  the 
proximate  cause  of  Miss  Cusino's 
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death.  .  .  .  Gentlemen  of  the 
jury,  there  has  been  some  testimony 
introduced  here  in  reference  to  the 
defendant's  automobile  containing 
whisky.  That  testimony  was  ad- 
mitted, not  for  the  purpose  of  prey- 
ing the  guilt  of  the  defendant  on 
the  charge  here  made  against  him, 
but  was  introduced  as  bearing  upon 
the  question  of  negligence.  If  the 
defendant  knowingly  had  in  his 
automobile  a  quantity  of  liquor 
which  he  was  transporting  from 
Toledo,  Ohio,  to  Detroit,  Michigan, 
he  would  be  guilty  of  a  felony  un- 
der the  laws  of  Michigan,  and  he 
would  also  be  guilty  of  an  offense 
under  the  laws  of  the  United  States. 
And  while  the  fact,  if  you  find  it  to 
be  a  fact,  that  he  had  whisky  in  his 
automobile  is  no  evidence  of  his 
guilt,  and  is  not  to  be  considered  in 
this  light,  yet  you  may  consider  it 
as  bearing  upon  his  negligence.  It 
is  the  theory  of  the  prosecution  that 
the  defendant  was;  violating  the 
statute  referred  to  and  transport- 
ing liquor  illegally,  and  was  hurry- 
ing through  the  county  of  Monroe 
with  his  illegal  load  of  liquor.  This 
theory  of  the  prosecution  must  also 
be  proven  to  the  jury  beyond  a  rea- 
sonable doubt  before  the  jury  can 
consider  the  carrying  of  the  liquor 
as  having  had  anything  to  do  with 
tiie  accident.  In  any  event,  and 
even  though  the  defendant  was 
knowingly  carrying  the  liquor,  he 
must  be  found  to  have  driven  his 
machine  at  the  place  of  the  accident 
with  gross  and  culpable  neglect,  and 
that  the  accident  occurred  from 
such  gross  and  culpable  neglect." 

Under  the  circumstances  of  this 
case  proof  that  defendant  was  en- 
gaged in  perpetrating 'a  criminal  act 
with  the  very  agen- 
cy   by   which   he  jSlr-ViS^ter- 
caused  the  accident-  "eK»Kei»t 

.  .      , ,  O|>ern(lon  of 

ai  deatn  was  compe-  nntomobiie— 
tent  for  the  purpose  iVo^n^V  VC*^;: 
to  which  the  court 
carefully  limited  it  in  a  very  plain 
and  fair  charge,  fully  protecting 
the  rights  of  the  accused. 

The  conviction  and  judgment  of 
sentence  will  stand  affinned. 
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Muulanghter  or  SHanlt  in  connection  with  me  of  anloBiobile  for  nnlawfid 
purpose  or  m  yioUrion  of  law* 


I.  Manslan^ter  1^  unlawfal  act,  914. 
n.  Manslaughter  1^  n^ligent  act,  916. 
UI.  Assault,  917. 

1.  ManOamtfitier  by  unXmwfui  aet. 

In  a  number  of  cases  it  has  been 
held  that,  under  a  statute  providing 
that  the  killin£r  of  another  in  the  do- 
ing of  an  unlawful  act  not  amounting 
to  a  felony  is  manslaughter,  a  per- 
son who,  while  driving  an  autc»nobile 
in  violation  of  a  statute  or  ordinance 
regulating  speed  or  prescribing  pre- 
cautions to  be  observed  by  automobile 
drivers,  kills  another  is,  as  a  matter 
of  law,  guilty  of  manslaughter. 

Delaware.— State  v.  Long  (1919) 
7  Boyce,  397, 108  Atl.  36;  State  v.  Mc- 
Ivor  (1920)  —  Del.  — ,  111  Atl.  616. 

Georgia.— Hayes  v.  State  (1912)  11 
Ga.  App.  371,  76  S.  E.  623. 

Indiana.— Smith  t.  State  (1917)  186 
Ind.  252,  116  N.  E.  943. 

Kentucky.— Held  v.  Com.  (1919)  188 
Ky.  209,  208  S.  W.  772. 

Michigan.  —  People  v.  Townbbnd 
(reported  herewith)  ante,  902. 

New  York.  —  People   v.  Darragh 

(1910)  141  App.  Div.  408,  126  N.  Y. 
Supp.  622,  afl^rmed  without  opinion  in 

(1911)  203  N,  Y.  527,  96  N.  E.  1129. 
North  Carolina.  —  State  v.  Mclver 

(1917)  175  N.  C.  761,  94  S.  E.  682; 
State  V.  Gray  (1920)  180  N.  C.  697, 
104  S.  E.  647;-  State  v.  Rountree 
(1921)  —  N.  C.  — ,  106  S.  E.  669. 

Ohio.— Bell  v.  State  (1917)  7  Ohio 
App.  186. 
South  Carolina. — State  v.  Hanahan 

(1918)  111  S.  C.  58,  96  S.  E.  667. 
West  Vii^inia. — Compare  State  v. 

Weisengoflf  (1919)  85  W.  Va.  271,  101 
S.  E.  450. 

Thus,  in  State  v.  Melver  (N.  C) 
supra,  it  was  held  that  an  auto  truck 
driver  who,  in  violation  of  a  statute 
and  of  a  city  ordinance,  drove  his 
machine,  when  approaching  the  in- 
tersection of  a  city  street,  at  a  rate 
of  30  miles  an  hour  without  slowing 
down  or  giving  a  signal,  thereby  caus- 
ing the  death  of  another,  was  guilty 


of  manslaughter.  The  court  said:  "It 
is  .  .  .  practically  agreed  .  .  . 
that  if  the  act  is  a  violation  of  a  stat- 
ute intended  and  designed  to  prevent 
injury  to  the  person,  and  is  in  itself 
dangerous,  and  death  ensues,  that  the 
person  violating  the  statute  is  guilty 
of  manslaughter  at  least,  and,  under 
some  circumstances,  of  murder.  See 
also  State  v.  Rountree  (N.  C)  supra. 

Similarly,  in  Hayes  v.  State  (Ga.) 
supra,  it  was  held  that  one  who, 
while  driving  an  automobile  at  a 
greater  rate  of  speed  than  6  miles  an 
hour  when  approaching  the  intersec- 
tion of  two  streets,  in  violation  of  a 
law  prohibiting  such  act,  ran  over 
and  killed  another,  was  guilty  of  man- 
slaughter, the  court*  laying  down  the 
rule  that  the  unlawful  operation  of  a 
motor  vehicle,  whereby  death  ensuea, 
is  a  sufficient  ground  on  which  to 
predicate  a  criminal  responsibility  for 
the  act  on  the  part  of  the  driver. 

So,  the  violation  of  a  statute  for- 
bidding a  speed  in  excess  of  a  definite 
rate  has  been  held  to  render  the  op- 
erator of  an  automobile  guilty  of  man- 
slaughter if  it  is  clearly  shown  that 
such  unlawful  speed  was  the  cause  of 
death.    State  v.  Long  (DeL)  supra. 

See  to  the  same  efifect,  Held  v.  Com, 
(1919)  183  Ky.  209,  208  S.  W.  772; 
People  V.  Darragh  (1910)  141  App. 
Div.  408,  126  N.  Y.  Supp.  522;  SUte 
V.  Gray  (1920)  180  N.  a  697,104S.E. 
647;  BeU  v.  State  (1917)  7  Ohio  App. 
185;  State  Hanahan  (1918)  111  & 
C.  68,  96  3.  E.  667. 

And  in  State  v.  Mclvor  (1920)  — 
•  Del.  — ,  111  Atl.  616,  it  was  held  that 
the  commission  of  an  unlawful  act  in 
the  operation  of  an  automobile  in  vio- 
lation of  a  statute,  whereby  death  re- 
sults, will  render  the  driver  guil^  of 
manslaughter,  the  court  saying : 
"Anyone  who,  while  driving  his  au- 
tomobile in  violation  of  the  statute, 
kills  another  by  striking  him  with  his 
car,  is  prima  facie  guilty  of  negli- 
gence, and  such  act  will  make  the 
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driver  criminally  liable  and  srnilty  of 
manslaughter,  if  it  ia  clearly  shown 
by  the  evidence  that  such  unlawful 
speed  was  the  cause  of  the  death." 

In  People  v.  Townsend  (reported 
herewith)  ante,  902,  it  was  held  that 
the  driving  of  an  automobile  while 
intoxieated,  in  violation  of  a  statute, 
was  "an  niUawfnl  and  culpably  negli- 
Srent  act,"  and  a  conviction  of  man- 
slaughter was  sustained  on  proof  that 
the  death  of  a  person  riding  in  the  au- 
tomobile as  a  passenger  resulted 
proximately  therefrom. 

Where,  in  a  prosecution  for  man- 
slaughter, the  defendant  is  charged 
with  two  separate  unlawful  acts  in  the 
operation  of  an  automobile,  proof  of 
either  one,  proximately  causing  the 
injury  in  question,  will  sustain  a 
conviction.  Smith  v.  State  (1917) 
186  Ind.  262,  116  N.  E.  943. 

But  in  State  v.  Weisengoff  (1919) 
86  W.  Ya.  271,  101  S.  E.  450,  wherein 
it  appeared  that  the  defendant, 
while  operating  an  automobile,  in  en- 
deavoring to  escape  the  service  of  a 
warrant  in  the  hands  of  a  sheriff  who 
had  intercepted  him  as  he  was  passing 
through  a  town  and  had  mounted  the 
nuining  board  of  his  machine,  violat- 
ed the  law  by  resisting  arrest,  and 
thereby  caused  the  sheriff's  death  in 
a  collision  with  a  bridge,  it  was  held 
tliat,  although  the  defendant  was  ac1> 
ing  unlawfully,  the  rapid  driving  was 
not  an  act  so  inherently  dangerous  as 
to  be  likely  to  cause  the  death  of  the 
officer,  and  if  the  jury  believed  that 
the  collision  with  the  bridge  was  acci- 
dental, they  were  bound  by  the  law 
to  acquit  the  defendant. 

Ajid  it  has  beeh  held  that  the  un- 
lawful driving  relied  on  as  the  basis 
for  a  manslaughter  action  must  be  the 
proximate  cause  of  death,  and  if 
death  occurs  from  any  cause  other 
than  the  unlawful  act,  there  is  no 
criminal  liability.  State  v.  Schaeffer 
(1917)  96  Ohio  St.  216,  L.R.A1918B, 
945,  117  N.  E.  220,  Ann.  Cas.  1918E, 
1137,  wherein  the  court  said:  "The 
safer  and  sounder  doctrines  seems  to 
be  recognized  in  most  of  the  states, 
that  the  unlawful  act  must  be  a  prox- 
imate cause  of  the  killing." 

So,  in  Jackson  v.  State  (1920)  — - 


Ohio  St  — ,  127  N.  E.  870,  wherein 
it  appeared  that  the  killing  was  oc- 
casioned by  the  violation  of  a  statute 
forbidding  an  excessive  rate  of  speed 
in  the  operation  of  a  motor  vehicle, 
the  court,  in  holding  that  the  dis- 
obedience of  the  statute  must  have 
been  the  proximate  cause  of  death, 
said:  "The  square  question  is  raised 
here  as  to  whether  an  accidental,  un- 
intentional killing  of  a  person  by  an- 
other engaged  in  an  unlawful  act 
makes  that  person  guilty  of  man- 
slaughter under  the  statute,  irrespec- 
tive of  any  connection  between  tiie  un- 
lawful act  and  the  unintentional  kill- 
ing, and  it  seems  to  this  court  that  an 
analysis  of  the  illogical  and  absurd 
results  which  would  necessarily  fol- 
low the  recognition  of  such  a  rule  will 
answer  the  query.  For  instance,  if 
it  be  the  law,  as  charged  by  the  trial 
court  in  this  case,  that,  if  the  jury 
find  the  accused  unintentionally 
struck  and  killed  Ae  decedent,  while 
engaged  in  an  unlawful  act,  to  wit, 
operating  his  car  at  a  greater  rate 
of  speed  than  16  miles  per  hour,  they 
must  find  him  guilty  of  manslaughter 
without  reference  to  causation,  then 
it  must  follow  that  if  the  accused  had 
been  violating  any  other  valid  statute, 
however  unconnected  with  the  death 
at  the  time  of  the  unintentional  kill- 
ing, he  would  be  guilty  of  manslaugh- 
ter. For  instance,  it  is  a  violation  of 
a  valid  statute  to  operate  a  motor  ve- 
hicle without  having  first  registered 
same  with  the  secretary  of  state, 
.  .  .  yet,  .  .  .  should  the  driver 
of  an  automobile,  while  driving  his 
car  without  first  having  registered  it 
with  the  secretary  of  state  ...  be 
so  unfortunate  as  to  unintentionally 
run  over  and  kill  a  person  who  inad- 
vertently or  purposely  projected  hitia- 
self  in  front  of  the  car,  he  would  be 
guilty  of  manslaughter;  for  clearly  it 
would  be  an  unintentional  killing 
by  a  person  operating  a  car  in  the  vio- 
lation of  a  valid  statute.  And  yet 
there  would  be  no  relationship  be- 
tween the  violation  of  the  statute  and 
the  death.  The  accident  would  have 
occurred  just  as  surely  had  the  motor 
vehicle  been  registered.  .  .  .  The 
proximate  cause  would  have  been  the 
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same  in  each  case  although  the  result 

to  the  driver  of  the  car  would  have 
been  the  appalling  difference  between 
criminal  guilt  and  legal  innocence." 

Likewise,  in  People  v.  .  Barnes 
(1914)  182  Mich.  179,  148  N.  W.  400, 
a  conviction  of  manslaughter  for  the 
killing  of  a  pedestrian  aa  the  result 
of  a  collision,  while  operating  an  au- 
tomobile on  a  public  highway  at  an 
excessive  rate  of  speed  in  violation  of 
the  statute  relating  to  the  operation 
of  motor  vehicles,  was  reversed  on  the 
ground  that  it  did  not  appear  that  the 
homicide  was  the  direct  and  natural 
result  of  the  unlawful  act,  or  that 
death  resulted  from  the  violation  of 
the  statute,  the  court  saying,  in  recog- 
nition of  the  general  rule:  "There 
seems  to  be  no  conflict  in  the  deci- 
sions where  the  respondent  is  violat- 
ing some  statute,  and  where  his  man- 
ner is  negligent  and  careless;  the 
courts  in  such  cases  uniformly  hold 
that  he  is  guilty  of  manslaughter,  if 
the  death  of  some  other  person  is  the 
result." 

In  People  V.  Schwaz  (1921)  — Mich. 
— ,  183  N.  W.  723,  the  court  held  that 
the  rule  laid  down  in  the  Barnes  Case» 
just  cited,  was  not  infringed  by  the 
charge  which,  inter  alia,  instructed 
the  jury  that  the  mere  fact  that  the 
defendant  was  exceeding  the  speed 
limit  prescribed  by  statute  would  not 
justify  his  conviction  of  manslaugh- 
ter, unless,  in  addition  to  that,  his 
conduct  was  utterly  careless  and 
abandoned,  and  in  utter  disregard  of 
the  rights  of  other  people  or  pedes- 
trians upon  the  highway. 

//.  Manslaughter  by  negligent  act. 

Where  a  charge  of  manslaughter  by 

the  operation  of  an  automobile  is 
based  on  a  statute  providing  that  the 
killing  of  another  by  a  reckless  or 
grossly  negligent  act  shall  constitute 
manslaughter,  the  fact  that  the  au- 
tomobile was  operated  in  violation  of 
a  statute  or  ordinance  regulating 
speed  or  prescribing  precautions  to  be 
observed  is  not  conclusive  of  guilt, 
but  is  a  circumstance  bearing  on  the 
question  whether  the  operation  of  the 
automobile  was  in  fact  criminally 
negligent. 


'  Arkansas.  —  Madding  t.  State 

(1916)  118  Ark.  606,  177  S.  W.  410. 
Connecticut.  —  State  v.  Campbell 

(1910)  82  Conn.  671,  135  Am.  St  Rep. 
293,  74  Atl.  927,  18  Ann.  Cas.  236; 
State  v.  Goetz  (1910)  83  Conn.  437,  SO 
LR.A.(N.S.)  468,  76  Atl.  1000. 
Illinois.  —  People    v.  Falkpvitch 

(1917)  280  111.  321. 117  N.  E.  398,  Ann. 
Cas.  1918B,  1077;  People  v.  Camberis 
(1921)  297  111.  455,  130  N.  E.  712. 

Michigan. — People  v.  Habbis  (  re- 
ported herewith)  ante,  910. 

Minnesota.  —  State  v.  Gioldstone 
(1920)  144  Minn.  406,  176  N.  W.  892. 

Nebraska.— Schultz  v.  State  (1911) 
89  Neb.  84,  33  L.RJL.(N.S.)  403,  180 
N.  W.  972,  Ann.  Cas.  1912C,  496. 

New  Jersey.  —  State  v.  Dugan 
(1913)  84  N.  J.  L  603,  89  Atl.  691, 
affirmed  on  opinion  below  in  (1918) 
85  N.  J.  L  780,  89  Atl.  1135. 

Tennessee.  —  I^auterbach  v.  State 
(1915)  132  Tenn.  603,  179  S.  W.  130. 

Thus,  in  State  v.  Campbell  (Conn.) 
supra,  the  court  held  that  the  fact 
that  the  accused  drove  his  automobile 
at  a  rate  of  speed  greater  than  that 
prescribed  by  statute,  did  not  neces- 
sarily establish  the  'flrigree  of  negli- 
gence required  to  convict,  but  that 
gross  negligence  must  be  proved,  as 
well  as  the  fact  that  the  death  of  an- 
other was  the  direct  result  of  the  neg- 
ligent act.  See  also  State  v.  Goetz 
(Conn.)  supra. 

Likewise,  it  has  been  held  that  the 
fact  that  the  defendant,  at  the  time 
and  place  of  the  accident,  was  driving 
his  automobile  at  a  rate  of  speed 
greater  than  that  allowed  by  law,  was 
not,  of  itself,  sufficient  to  justify  a 
finding  that  the  defendant  was  guilty 
of  manslaughter,  where  the  statute 
provided  that  rates  of  speed  greater 
than  those  mentioned  were  prima 
facie  evidence  of  negligence,  since  it 
was  necessary  that  the  defendant 
should  be  shown  to  be  actually  guilty 
of  criminal  negligence.  Fettle  v. 
Falkovitch  (111.)  supra.  See  to  the 
same  effect.  People  v.  Camberis  (Ul.) 
supra. 

In  Lauterbach  v.  State  (Tenn.)  su- 
pra, it  was  held  that  one  who  drove 
his    automobile    along    a  public 
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thoroughfare  at  a  rate  of  speed  in  ex- 
cess of  that  prescribed  by  statute, 
thereby  causing  the  death  of  a  pedes- 
trian, was  guilty  of  manslaughter,  the 
court  saying:  "His  [the  defendant's] 
violation  of  the  statute  by  running  in 
excess  of  the  speed  limit  there  pre- 
scribed was  negligence.  One  who 
kills  another  in  the  act  of  committing 
auch  negligence  is  guilty  of  felonious 
homicide." 

It  is  held  in  the  reported  case 
(People  v.  Haeris,  ante,  910),  that 
one  who  violates  a  statute  prohibit- 
ing  the  operation  of  a  motor  vehicle 
on  a  public  highway  at  a  greater  rate 
of  speed  than  is  reasonable,  or  so  as  to 
endanger  the  life  or  limbs  of  any  per- 
son, not  in  any  event  to  exceed  25 
miles  an  hour,  is  guilty  of  manslaugh- 
ter if  a  person  is  killed  by  his  negli- 
gent operation  of  the  car.  It  is  fur- 
ther held  that  the  fact  that  the 
defendant  was  engaged  in  the  com- 
mission of  an  unlawful  act  in  trans- 
porting liquor  at  the  time  of  the 
homicide  was  an  element  in  the  chain 
of  cause  and  effect  so  as  to  pennit  the 
introduction  of  evidence  thereof,  as 
bearing  on  the  question  of  negligence 
and  tending  to  prove  a  reason  for  the 
excessive  speed. 

In  SUte  V.  Dugan  (1913)  84  N.  J. 
L.  603,  89  Atl.  691,  the  court  sustained 
a  conviction  of  manslaughter  based 
on  a  death  occasioned  by  the  grossly 
negligent  act  of  the  defendant  in  op- 
erating an  automobile  on  the  public 
highway  while  in  an  intoxicated  con- 
dition, in  violation  of  statute. 

In  Madding  v.  State  (1915)  118  Ark. 
506,  177  S.  W.  410,  a  prosecution  for 
manslaughter  based  on  negligence  in 
the  operation  of  an  automobile,  the 
court  referred  to  the  violation  of  a 
city  ordinance  and  also  to  the  fact 
that  the  car  was  being  operated  at  the 
time  of  the  happening  of  the  accident 
at  a  high  and  unlawful  rate  of  speed, 
as  bearing  on  the  question  of  criminal 
liability. 

UI.  AMauU, 

In  cases  of  assault  caused  by  the 
unlawful  operation  of  a  motor  vehicle, 
the  rule  seems  to  be  that  the  fact  that 
a  statute  was  violated  in  the  opera- 


tion of  the  vehicle  is  a  circumstance 
to  be  considered  in  passing  on  the 
guilt  of  the  driver.  Thus,  in  State  v. 
Schutte  (1916)  88  N.  J.  L.  396,  96  Atl. 
659,  affirming  (1916)  87  N.  J.  L. 
16,  93  Atl.  112,  it  was  held  that  a 
criminal  assault  may  be  committed  by 
driving  an  automobile  along  a  public 
street  at  an  excessive  rate  of  speed, 
endangering  the  safety  of  other  per- 
sons and  actually  resulting  in  an  in- 
jury, and  that  the  driving  of  an 
automobile  at  an  excessive  rate  of 
speed,  in  violation  of  the  statute,  is  a 
wilful  act,  likely  to  cause  injury,  from 
which  the  malice  and  intention  to  in- 
flict injury,  which  are  the  essentials 
of  a  criminal  assault,  may,  if  warrant- 
ed by  the  circumstances,  be  implied. 
The  court  said:  "The  fact  that  the 
automobile  was  exceeding  the  speed 
limit  prescribed  by  the  Motor  Vehicle 
Act  is  not  the  controlling  factor,  but 
is  only  a  circumstance  to  be  consid- 
ered in  deciding  whether  or  not  the 
defendant  was  running  his,  automo- 
bile at  a  rate  of  speed  which,  under 
the  existing  conditions,  was  obviously 
dangerous  to  pedestrians  or  others 
using  the  highway.  A  man  who  de- 
liberately drives  his  car  into  a  mass 
of  people  standing  in  the  street,  look- 
ing at  a  baseball  score  board,  is 
guilty  of  assault  and  battery  for 
running  over  some  of  them,  although 
his  automobile  is  traveling  far  below 
the  speed  limit,  whereas  one  driving 
on  a  lonely  country  road,  with  no 
pedestrians  on  it  in  sight,  might  be 
entirely  guiltless  of  the  crime  of  as- 
sault «nd  battery  for  running  over  a 
child  which  suddenly  darted  from  a 
concealed  position  by  the  highway, 
although  the  automobile  at  the  time 
was  exceeding  the  speed  limit." 

So  in  Com.  v.  Gayton  (1918)  69  Pa. 
Super.  Ct.  513,  a  prosecution  for  as- 
sault, it  was  held  not  to  be  error  for 
the  court  to  call  the  attention  of  the 
jury  to  an  act  fixing  the  rate  of  speed 
at  which  an  automobile  should  be  op- 
erated on  a  public  highway,  although 
such  violation  may  not  of  itself  prove 
recklessness  on  the  part  of  the  driver. 

Similarly,  in  People  v.  Hopper 
(1917)  —  Colo.  — ,  169  Pac.  152,  one 
driving  an  automobile  at  a  rate  of 
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speed  in  violation  of  law  was  held  not 
to  be  criminally  liable  on  that  ground 
alone,  the  court  saying:  "The  mere 
fact,  however,  that  the  defendant  was 
driving  at  a  speed  whereby  he  vio- 
lated the  speed  ordinance  would  not 
make  him  guilty  of  assault  in  this 
case." 

In  harmony  with  the  foregoing 
cases  is  the  decision  in  State  v.  Rich- 
ardson (1917)  179  Iowa,  770,  L.B.A. 
1917D,  944,  162  N.  W.  28,  holding  that 
one  who  drives  in  the  nighttime  an 
automobile  which  is  not  in  good  run- 
ning order  and  without  lights,  along 
a  public  highway,  in  excess  of  the 
statutory  speed  limit,  thereby  striking 
and  injuring  another,  cannot,  under 
the  theory  that  one  intends  the  natu- 
ral consequences  of  his  act,  be  con- 
victed of  assault  if  he  does  not  know 
of  the  presence  of  the  injured  person, 
or  have  any  intent  to  injure  him. 

So  it  has  been  held  that  whether  the 
driver  of  an  automobile  was  exceed- 
ing the  speed  limit  at  the  time  he  ran 
into  a  bicycle,  injuring  its  rider,  was 
immaterial  in  a  prosecution  for  an 
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assault  and  battery,  where  the  acci- 
dent was  not  caused  by  the  rate  »f 
speed  at  which  the  automobile  was 
traveling.  Luther  v.  Stete  (1912)  177 
Ind.  619,  98  N.  E.  640. 

But  it  was  held  in  Fishwick  v. 
State  (1911)  S3  Ohio  C.  G.  63,  that 
one  who,  while  intentionally  violating 
a  statute  prohibiting  the  driver  of  an 
automobile  beyond  a  certain  rate  of 
speed  on  a  city  street,  runs  into  and 
injures  a  person  rightfully  passing 
across  the  street,  is  guilty  of  assault 
and  battery.  In  that  case  it  appeared 
that  the  person  injured,  a  boy,  ran 
from  behind  a  wagon  being  driven  on 
the  street  just  in  time  to  get  in  front 
of  the  passing  automobile. 

And  in  Bleweiss  v.  State  (1919) 
188  Ind.  186,  122  N.  E.  677  (denying 
reheanng  (1918)  188  Ind.  184.  119  N. 
E.  376),  a  conviction  of  assault  and 
battery  was  affirmed  on  evidence 
showing  that  the  defendant  was  oper- 
ating his  automobile  in  violation  of 
the  statute^  and  caused  an  injazy 
thereby.  L.  F,  G. 
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W.  A.  PERKINS. 

CtoMVte  Supreme  Court— /um  iA,-iA9i. 
(_  Ga.      107  S.  E.  863.) 

Arrest  —  warrant  —  sufBdei^  of  afBdavtt. 

A  criminal  warrant  consists  both  of  the  affidavit  upon  which  it  is  based 
and  the  precept  of  the  officer.  The  taking  of  the  affidavit  imposes  duties 
in  their  nature  judicial. 

(a)  The  powers  conferred  upon  the  clerk  of  the  municipal  court  of 
Atlanta,  under  §  23  of  the  act  approved  August  20,  1913  (Acta  1913» 
pp.  145,  155),  are  not  judicial  in  character. 

(b)  An  affidavit  taken  before  a  deputy  clerk  of  the  municipal  court  of 
Atlanta,  not  In  the  presence  of  a  judge  of  that  court,  will  not  furnish  a 
sufficient  foundation  for  the  issuance  by  a  judge  of  the  municipal  court 
of  Atlanta  of  a  warrant  to  arrest  an  accused  person. 

[See  note  on  this  question  beginning  on  page  923.] 

Headnote  by  GeoroBp  J. 


Certification  by  the  Court  of  Appeals  for  determination  by  the  Su- 
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preme  Court  of  questions -arising  upon  demurrer  to  the  declaration  in  an 
aetitm  brought  to  recover  damages  for  alleged  malicioas  prosecution. 
QueHiona  answered  in  part 
The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  McCallum  &  Sims^  for  de-  Pye  v.  GilliSr  9  Ga.  App.  897,  71 
fendant:  S.  E.  594. 

The  alleged  warrant  upon  which  the  It  appeared  that  the  prosecution 
action  is  based  was  void  and  insufli-    had  ended  and  the  suit  was  not 


cient  in  law  to  support  the  suit,  be- 
cause the  affidavit  upon  which  the 
arrest  was  made  was  sworn  to  before 
a  clerk  of  the  municipal  court,  and  not 
before  a  judge  thereof,  or  any  other 
judicial  officer. 

Ormond  v.  Ball,  120  Ga.  916,  48  S.  E. 
S83;  Jones  v.  Hill,  17  Ga.  App.  151,  87 
S.  E.  755;  Carhart  v.  Mackle,  22  Ga. 
App.  620, 96  S.  E.  591 ;  Gilbert  v.  State, 
17  Ga.  App.  143,  86  S.  E.  415;  Scrog- 
gins v.  State,  55  Ga.  380;  Thorpe  v. 
Wray,  68  Ga.  359;  Gray  v.  Joiner,  127 
Ga.  544,  66  S.  E.  752;  Berger  v.  Saul, 
113  Ga.  869,  39  S.  E.  326;  Lloyd  v. 
State,  70  Ala.  32;  People  v.  Colleton, 
59  Mich.  573,  26  N.  W.  771. 

The  warrant  was  void  because  it 
charged  no  offense  against  the  penal 
laws  of  this  state. 

Alexander  v.  West,  6  Ga.  App.  73, 
64  S.  E.  288;  Satilla  Mfg.  Co.  v.  Cason, 
98  Ga.  14,  68  Am.  St.  Rep.  287,  25  S.  E. 
909;  CoIIum  v.  Turner,  102  Ga.  634,  27 
S.  E.  680;  Pye  v.  GilllB.  9  Ga.  App. 
897,  71  S.  E.  594. 

The  petition  does  not  sufficiently 
show  the  criminal  prosecution  to  have 
terminated  before  the  damage  suit  was 
filed. 

Hartshorn  v.  Smith,  104  Ga.  2^5,  30 
S.  E.  666;  Page  v.  Citizens  Bkg.  Co. 
Ill  Ga.  74,  51  L.R.A.  463,  78  Am.  St. 
Rep,  144,  36  S.  E.  418;  Pickard  v. 
Bridges,  7  Ga.  App.  463,  67  S.  E.  117; 
Garrett  v.  Foy  &  A.  Co.  21  Ga.  App. 
613.  94  S.  E.  822;  Woodruff  v.  Wood- 
ruff. £2  Ga.  237;  Horn  v.  Sims,  92 
Ga.  421,  17  S.  E.  670;  Thornton  v. 
Story,  24  Ga.  App.  503,  101  S.  E.  309. 
^  Mr.  George  P.  Whitman,  for  plain- 
tiff: 

The  affidavit  and  warrant  were  not 
illegal  and  void  because  the  affidavit 
was  made  before  a  deputy  clerk  of  the 
municipal  court  of  Atlanta. 

Mitchell  V.  State,  126  Ga.  84,  54 
S.  E.  931;  Wright  v.  Davis,  120  Ga. 
670,  48  S.  E.  170;  Pennaman  v.  State, 
58  Ga.  336;  Ormond  v.  Ball,  120  Ga. 
920,  48  S.  E.  383;  Scroggins  v.  State, 
66  Ga.  880;  Thorpe  v.  Ray,  68  Ga.  369. 

The  affidavit  and  warrant  sufficiently 
charged  a  penal  offense. 


prematurely  brought. 

Clark  V.  Douglas,  6  Ga.  App.  489.  66 
S.  E.  304;  Baker  v.  Langley,  3  Ga.  App. 
751,  60  S.  E.  371;  Josey  v.  Cochran,  9 
Ga.  App.  656,  72  S.  E.  42.  ' 

Mr.  Joseph  A.  Morris  also  for  plain- 
tiff. 

George,  J.,  delivered  the  opinion 
of  the  court: 

The  court  of  appeals  certified  to 
the  supreme  court  the  following 
questions : 

"(1)  Is  a  criminal  warrant  is- 
sued by  a  judge  of  the  municipal 
court  of  Atlanta  invalid  for  the  rea- 
son that  the  affidavit  upon  which  it 
was  based  was  made  before  a  deputy 
clerk  of  the  court,  not  in  the  pres- 
ence of  the  judge?  In  other  words, 
has  a  depu^  clerk  of  the  municipal 
court  of  Atlanta  authority  to  take 
an  affidavit  which  is  to  be  the  basis 
of  a  criminal  warrant,  or  is  such  au- 
thority confined  to  a  judge  of  the 
court? 

"(2)  Does  an  affidavit  and  war- 
rant which  charges  a  person  with 
'conversion  of  proceeds  of  sale  un- 
der §  190  of  the  Criminal  Code  of 
Georgia'  set  out  any  offense  under 
the  laws  of  Georgia? 

."(3)  The  petition  in  paragraph  7 
alleges  that  'said  defendant  has  not 
persisted  in  his  said  complaint,  but 
has  deserted  and  abandoned  the 
same,  and  said  prosecution  is  now 
fully  determined  and  ended,'  The 
petition  further  shows  that  the  war- 
rant was  issued  on  October  1st,  that 
the  plaintiff  was  tried  on  October  3d, 
and  that  the  present  suit  for  dam- 
ages was  filed  on  October  14th.  The 
petition  fails  to  show  that  the  plain- 
tiff has  not  been  indicted  by  the 
grand  jury  of  the  county,  or  that  a 
grand  jury  has  been  in  session  with- 
out the  return  of  an  indictment 
against  the  plaintiff,  or  that  a  rea- 
sonable time  has  elapsed  since  Octo- 
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ber  Sd  within  which  prosecution 
could  have  been  carried  on  by  the 
defendant.  Was  the  petition  sub- 
ject to  a  demurrer  which  averred 
*that  it  appears,  as  a  matter  of  law, 
that  said  alleged  prosecution  has  not 
been  fully  determined  and  ended,  as 
alleged  in  paragraph  7  of  said  dec- 
laration, and  that  it  likewise  ai^ars 
from  said  declaration  that  this  ac- 
tion has  been  prematurely  brought, 
and  no  cause  of  action  is  set  forth'? 

"  (4)  No  special  damages  were 
sued  for,  but  suit  was  brought  for 
$10,000  general  damages.  Para- 
graph 8  of  the  petition  is  as  follows : 
'By  reason  of  which  said  several 
premises  the  plaintiff  has  been  and 
is  greatly  injured  in  his  reputation, 
and  brought  into  public  scandal,  in- 
famy, and  disgrace  among  all  of  his 
neighbors  and  other  good  and 
worthy  citizens  of  the  state;  and 
divers  of  the  said  citizens  and  neigh- 
bors, to  whom  his  innocence  in  the 
premises  was  and  is  unknown,  have 
by  reason  of  the  premises  suspected 
and  believed,  and  do  suspect  and  be- 
lieve, that  the  said  plaintiff  has  been 
and  is  guilty  of  felony.'  Was  this 
paragraph  subject  to  the  following 
demurrers :  'This  defendant  de- 
murs specially  to  the  allegations  of 
paragraph  8  of  said  declaration,  and 
says  that  said  allegations  setting  up 
alleged  damages  are  mere  conclu- 
sions of  the  pleader,  and  are  not  al- 
legations of  fact,  and  said  alleged 
damages  are  too  remote,  speculative, 
and  uncertain  to  be  the  basis  of  .a 
demand  for  damages  therefor;  and 
said  allegations  are  immaterial  and 
irrelevant  as  to  any  issue  in  this 
case?' » 

Section  36(a)  of  the  act  approved 
August  20,  1913  (Acts  1913,  pp. 
145,  161),  establishing  the  munici- 
pal court  of  Atlanta,  provides  that 
"any  judge  of  said  court  shall  have 
power  to  issue  a  warrant  for  the 
arrest  of  any  offender  against  the 
penal  laws,  based  either  on  his  own 
knowledge  or  on  the  information  of 
others  given  to  him  under  oath." 

Section  23  of  the  act  (page  155) 
enumerates  the  powers  and  duties 
of  the  clerk  of  the  municipal  court. 
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and  in  i>art  declares  that  "all' purely- 
ministerial  duties  which,  under  the 
laws  of  this  state,  are  performable 
by  a  justice  of  the  peace  or  a  notary 
public  ex-officio  justice  of  the  peace, 
and  any  such  duties  prescribed  by 
the  rules  of  said  court,  shall  be  per- 
formable by  the  clerk,  or  his  depu- 
ties. The  clerk  and  deputy  clerics 
of  said  court  may  administer  oaths 
and  take  affidavits,  but  shall  not 
have  the  power  to  attest  deeds  and 
similar  instruments." 

Penal  Code,  §  789,  declares  that 
justices  of  the  peace  "have  criminal 
jurisdiction  in  the  following  in- 
stances: ...  In  issuing  warrants 
for  the  apprehension  of  any  person 
charged  on  oath  with  a  violation  of 
any  portion  of  the  Penal  Code,  or 
who  is  so  known  to  them  officially. 

Penal  Code,  §  903,  provides  that 
"any  judge  of  a  superior,  city,  or 
county  court,  or  justice,  or  any  cor- 
poration officer  clothed  by  law  with 
the  powers  of  a  justice,  may  issue 
his  warrant  for  the  arrest  of  any 
offender  against  the  penal  laws, 
based  either  on  his  own  knowledge 
or  the  information  of  o^ers  given 
to  him  under  oath." 

It  thus  appears  that  the  judges 
of  the  municipal  court  of  Atlanta 
have  the  power  and  jurisdiction  of 
justfce  of  the  peace  in  the  matter 
of  issuing  criminal  warrants.  The 
material  portion  of  §  35(a)  of  the 
act  establishing  the  municipal  court 
of  Atlanta  is  identical  with  the  Code 
provision  on  the  subject.  The  clerk 
of  the  municipal  court  of  Atlanta 
has  no  power  to  issue  a  criminal 
warrant.  He  has  the  power  to  ad- 
minister oaths  and  take  affidavits. 

In  Wright  v.  Davis,  120  Ga.  670 
(5),  48  S.  E.  170,  it  was  held  that 
"an  affidavit  upon  which  an  accusa- 
tion in  the  city  court  of  Wrightsville 
is  baaed  is  not  void  because  made 
before  and  attested  by  the  clerk  of 
such  court." 

In  Shuler  v.  State,  125  Cla.  778,  54 
S.  E.  689,  it  was  held  that  an  accusa- 
tion in  the  city  court  of  Bainbridge 
may  be  framed  by  an  affidavit  at- 
tested by  a  commercial  notary  pub- 
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lie,  by  virtue  of  the  authority  to  ad- 
miriistrater  oaths  conferred  upon 
such  officers  by  the  Political  Code. 
In  the  course  of  the  opinion  Bvans, 
J.,  said:  "Inasmuch  as  there  is 
nothing-,  either  in  the  general  law  or 
the  local  act,  prohibitinfr  a  commer- 
cial notary  public  from  attesting  the 
affidavit,  we  see  no  reason  why  the 
remainder  of  the  pleadings,  to  wit, 
the  accusation,  cannot  be  based  on 
such  affidavit,  although  it  may  not 
furnish  the  basis  for  issuing  a  war- 
rant for  the  apprehension  of  the 
defendant." 

In  Mitchell  v.  State,  126  Ga.  84, 
64  S.  E.  931,  it  was  held  that  an  af- 
fidavit made  before  a  commercial 
notary  public  is  sufficient  as  a  basis 
for  framing  an  accusation  in  the 
city  court  of  Atlanta,  but  "whether 
such  an  affidavit  would  furnish  a 
sufficient  foundation  for  the  issu- 
ance, by  the  judge  of  the  criminal 
court,  of  a  warrant  to  arrest  the  ac- 
cused person,  quaere."  This  court 
has  recognized  that  "the  issuing  of 
a  criminal  warrant  by  a  justice  of 
the  peace  is  a  judicial  act,  performed 
by  a  judicial  officer,  and  is  the  be- 
Srinning  of  a  judicial  proceeding, 
but  it  is  not  the  act  of  a  court."  Or- 
mond  v.  Ball,  120  Ga.  916  (4),  921, 
48  S.  E.  383. 

See  also  Herring  v.  State,  119  Ga. 
709,  715,  46  S.  E.  876. 

In  Ormond  v.  Ball,  supra,  Cobb,  J., 
speaking  for  the  court,  said:  "It 
so  happens  that  under  our  law  the 
only  officers  who  are  authorized  to 
issue  warrants  are  judicial  officers, 
but  there  is  no  reason  why  this  au- 
thority should  not  be,  by  the  jgen- 
eral  assembly,  vested  in  officers 
whose  other  duties  are  purely  minis- 
terial, such  as  clerks,  sheriffs,  and 
the  like." 

It  is  unquestionably  true  that  the 
issuance  of  a  criminal  warrant  is 
judicial  in  its  nature.  In  ex  parte 
BoIIman,  4  Cranch.  75,  2  L.  ed.  554 
(opinion  by  Chief  Justice  Marshall), 
it  was  held  that  a  person  may  be 
committed  for  a  crime  by  one  magis- 
trate upon  an  affidavit  made  before 
another.  In  State  v.  Freeman,  59 
Vt  661,  10  AtL  752,  it  was  held: 
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"It  is  not  necessary  that  oath  be 
made  by  a  private  prosecutor  before 
the  magistrate  issuing  the  warrant; 
if  made  before  any  officer  authorized 
to  administer  oaths,  before  the  war- 
rant is  issued,  it  is  sufficient.  But 
the  magistrate  must  determine  as 
to  its  sufficiency  before  he  can  issue 
the  warrant." 

In  the  report  of  that  case  the 
facts  are  not  given,  and  it  is  not 
clear  whether  the  oath  was  taken 
before  another  magistrate  or  before 
an  officer  authorized  by  statute  to 
administer  oaths  merely.  In  the 
opinion,  by  Veazey,  J.,  it  is  said: 
"As  to  the  first  point,  it  appears 
that  an  oath  was  taken,  but  it  was 
by  an  officer  authorized  by  statute 
to  administer  oaths,  .  .  .  other 
than  the  magistrate  who  issued  the 
warrant.  The  Constitution  (chap. 
1,  art.  11),  forbids  the  issuing  of 
any  warrant  without  oath  or  af- 
firmation first  made.  State  Treas- 
urer V.  Rice,  11  Vt.  339.  Must  such 
oath  be  taken  before  the  magistrate 
issuing  the  warrant,  or  may  it  be 
taken  before  another  magistrate? 
The  statutes  are  silent  on  the  point. 
The  substantial  thing  required  in 
the  Constitution  is  that  the  com- 
plaint be  on  oath.  There  is  nothing 
in  the  form  of  the  oath  upon  which 
the  magistrate  issuing  the  warrant 
is  called  upon  to  pass.  Any  form 
from  which  the  idea  can  be  collected 
is  sufficient  as  'taken  and  sworn  be- 
fore me.'  1  Bishop,  Crim.  Proc.  § 
231 ;  Com.  v.  Bennett,  7  Allen,  533 ; 
Com.  v.  Wallace,  14  Gray,  382.  The 
complaint  must  adequately  charge 
an  offense.  Bishop,  Crim.  Proc.  § 
230,  and  cases  there  cited.  There- 
fore the  magistrate  must  see  the 
complaint,  in  order  to  determine 
whether  it  furnishes  sufficient 
foundation  for  a  warrant.  It  stands 
like  a  capias  in  civil  process  issued 
upon  affidavit.  The  right  to  the 
capias  depends  on  compliance  in  the 
affidavit  with  the  statutory  require- 
ments ;  therefore  the  magistrate 
must  see  it,  in  order  to  pass  on  its 
sufficiency,  as  held  in  Muzzy  v. 
Howard,  42  Vt.  23 ;  but  the  oath  to 
it  may  be  before  another  officer  au- 
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thorized  to  adminiBter  oaths.  So  we 

think  it  may  be  as  to  a  complaint." 

In  16  C.  J.  289,  §  496,  it  is  said: 
"In  the  absence  of  a  statute  requir- 
ing that  the  oath  to  an  information 
be  taken  before  the  judge  or  the 
court  issuing  the  warrant,  it  may  be 
taken  before  any  officer  authorized 
to  administer  such  an  oath.  When 
the  matter  is  regulated  by  statute, 
and  a  particular  officer  is  named  be- 
fore whom  the  information  or  affi- 
davit must  be  sworn  to,  the  statute 
must  be  followed.  Generally  the 
complaint  or  affidavit  must  be  made 
and  verified  before  a  magistrate  or 
judge;  it  cannot  be  made  and  veri- 
fied before  a  clerk  of  the  court  or 
before  a  notary  public,  unless  the 
statute  permits  the  oath  to  be  ad- 
ministered by  a  clerk  or  a  notary." 

In  People  v.  Nowak,  62  Hun,  613, 
7  N.  Y.  Qrim.  Rep.  69,  5  N.  Y.  Supp. 
239,  it  was  held  that  an  affidavit 
made  before  a  notary  pubUc  was  in- 
sufficient as  the  foundation  of  a 
criminal  warrant,  in  view  of  the 
Code  of  Criminal  Procedure,  which 
provided  in  substance  that  when  an 
information  is  laid  before  a  magis- 
trate he  must  examine  the  inform- 
ant and  his  witness  on  oath.  While 
in  State  ex  rel.  Bryant  v.  Lauver, 
26  Neb.  757,  42  N.  W.  762,  it  was 
held  that  an  affidavit  made  before 
the  clerk  of  the  district  court  would 
furnish  sufficient  foundation  for  the 
issuance  of  a  criminal  warrant,  in 
view  of  the  Criminal  Code,  which 
in  substance  declared  it  to  be  the 
duty  of  the  magistrate  to  issue  a 
warrant  whenever  a  complaint  in 
writing  and  upon  oath  shall  be  filed 
with  him.  In  Lloyd  v.  State,  70 
Ala.  32,  it  was  held  that  the  clerk 
of  the  county  court  of  Madison 
county  could  not  administer  an  af- 
fidavit on  which  a  criminal  warrant 
may  issue,  in  view  of  the  Code  and 
of  the  statute  increasing  the  juris- 
diction of  that  court  in  Madison 
county.  In  the  opinion  it  was  said 
that  "the  taking  of  an  affidavit,  and 
the  issue  of  a  warrant  of  arrest,  im- 
posed duties  in  their  nature  judi- 
cial." 

In  People  v.  Colleton,  69  Mich. 


673, 26  N.  W.  771,  the  question  was 

whether  the  derk  of  the  police  ctfurt 
of  the  city  of  Grand  Rapids  had 
power  to  take  the  complaint  and  is- 
sue the  warrant  upon  which  the  de- 
fendant was  arrested.  It  was  hdd 
that,  in  so  far  as  the  act  of  the  I^is- 
lature  then  under  consideration  au- 
thorized the  exercise  of  such  judi- 
cial powers  by  the  clerk,  the  act  was 
unconstitutional.  The  Michigan 
statute  provided  that  the  complaint 
should  be  made  to  a  justice  of  the 
peace  or  a  police  justice,  and  that 
it  must  be  made  to  appear  from  the 
examination  of  the  witness  that  the 
offense  had  been  committed  before 
he  should  issue  his  warrant  for  the 
arrest  of  the  defendant.  In  the 
opinion,  by  Sherwood,  J.,  it  was 
said :  "The  taking  of  the  complaint, 
and  the  examination  of  witnesses, 
and  the  determination  therefrom 
whether  or  not  the  offense  has  been 
committed  preliminary  to  issuing 
the  warrant,  involve  judicial  action, 
which  can  only  be  taken  by  a  court, 
and  which  cannot  be  performed 
a  clerk;  neither  can  the  power  to 
perform  it  be  conferred  upon  thai 
officer,"  under  §  1  of  article  6  of  tike 
Constitution. 

Cases  from  other  jurisdicti(Hi8 
might  be  cited,  but  those  r^erred 
to  are  sufficient  to  show  that  the 
question  here  presented  is  genent 
^  controlled  by  statute. 

Penal  Code,  §  789,  H  2,  merely  de- 
fines the  jurisdiction  of  justices  of 
the  peace  in  criminal  matters.  It 
does  not  undertake  to  prescribe  the 
form  of  the  affidavit  or  warrant,  nor 
does  it  designate  the  officer  before 
whom  the  luffidavit  (the  foundation 
of  the  warrant)  is  to  be  made  or 
taken.  Penal  Code,  §  903,  in  express 
terms  declares  that  "any  judge  of  a 
superior  court,  city,  or  county  court, 
or  justice  [of  the  peace],  or  any  cor- 
poration officer  clothed  by  law  with 
the  powers  of  a  justice  [of  the 
peace],  may  issue  his  warrant  i<a 
the  arrest  of  any  offender  against 
the  penal  laws." 

The  warrant  may  be  based  either 
on  the  officer's  own  knowledge  "or 
the  information  of  others  given  to 
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him  under  oath." 
906  prescribe  the  form,  respectively, 
of  the  affidavit  and  warrant,  and  the 
form  of  the  affidavit  and  warrant  in- 
dicate that  the  oath  of  the  prosecu- 
tor is  to  be  made  before  the  officer 
issains  the  warrant.  Section  908 
fEipressly  provides  that  the  officer 
issuing  the  warrant  may,  ''upon  any 
>a£Sdent  ground  of  suspicion,  .  .  . 
require  the  applicant  for  the  war- 
nuit  to  file  a  bond,  with  sufficient 
8m?etie8  to  prosecute  the  suit  in  the 
event  of  a  committal."  While  our 
Code  does  not  expressly  declare  that 
the  oath  is  to  be  made  before  the 
magislTate  or.  officer  issuing  the 
warrant,  the  sections  quoted-  above 
dearly  contemplate  that  the  affi- 
davit is  to  be  made  before  the 
magistrate,  or  at  least  before  an  of- 
ficer clothed  with  judicial  power. 
A»^mt^m^mt  ^ho  taking  of  the 

-nmelnmr  mt      affidavit  mVOlvOS 

the  examination  of 
the  complaining  witness  (generally 
called  the  prosecutor)  and  the  deter- 
mination'therefrom  whether  an  of- 
iease  has  been  committed,  and  this 
action  cannot  be  performed  by  a 
mere  ministerial  officer.  The  sub- 
stantial thing  required  by  both  our 
Gonstitation  and  Code  ia  that  prob- 
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Sections  906  and    able  cause  for  the  arrest  must  exist, 


and  that  the  complaint  (the  basis  of 
the  warrant)  must  be  made  on  oath 
(unless  the  warrant  is  based  on  the 
magistrate's  ovra  Imowledge).  We 
are  of  the  opinion  that  an  affidavit 
taken  before  a  deputy  derk  of  the 
municipal  court  of  Atlanta,  not  in 
the  presence  of  a  judge  of  the  court, 
will  not  furnish  a  sufficient  founda- 
tion for  the  issuance,  by  a  judge  of 
that  court,  of  a  warrant  to  arrest 
an  accused  person.  Nothing  here 
ruled  is  in  conflict  with  the  ruling 
in  Barnard  v.  Du  Free,  149  Ga.  796 
(2),  102  S.  E.  422,  where  it  was 
held  that  the  powers  given  to  the 
clerk  of  the  municipal  court  of  At- 
lanta, under  the  28th  section  of  the 
act  of  the  general  assembly  estab- 
lishing the  court,  to  issue  attach- 
ments and  summons  of  garnish- 
ment, were  not  judicial  in  character. 

In  view  of  the  foregoing,  it  is  no- 
necessary  to  answer  the  second 
question  propounded  by  the  court  of 
appeals.  Questions  Nos.  3  and  4  are 
not  such  questions  as  this  court  is 
required  to  answer,  under  the  ruling 
in  English  v.  Bosenkrantz,  160  6a. 
817, 106  S.  E.  618. 

AU  the  JusticeB  concur. 


ANNOTATION. 
Who  may  talm  affidavit  at  baut  for  waimt  of  arrest 


A  magistrate  authorized  to  Issue 
warrants  has  undoubted  power  to  take 
the  affidavit  on  which  a  warrant  is  to 
be  issued. 

Thus,  in  People  v.  Le  Roy  (1884)  65 
Cal.  613.  4  Pac.  649,  it  was  held  that 
I  justice  of  the  peace  was  authorized 
by  virtue  of  the  statute  (Penal  Code, 
IS  806,  1426;  Code  Civ.  Proc.  §§  177, 
179)  to  administer  and  certify  to  the 
oath  of  the  complainant  in  a  criminal 
proceeding.  See  also  United  States  v. 
Smith  (1883)  17  Fed.  510;  Lloyd  v. 
State  (1881)  70  Ala.  82. 

In  Lauzaza  v.  State  (1911)  1  Ala. 
App.  205,  55  So.  444,  it  was  held  that, 
under  the  statute  (C!ode  1907,  §§  7519- 
7686),  a  Justice  of  the  peace  is  a  mag- 


istrate before  whom  a  complaint  or 
affidavit  charging  a  criminal  offense 
may  be  made.  See  also  Red  v.  State 
(1910)  167  Ala.  96,  52  So.  886. 

It  has  been  held  not  to  be  necessary 
that  the  affidavit  made  as  the  founda- 
tion of  a  warrant  of  commitment 
should  be  taken  before  the  magistrate 
issuing  the  warrant;  it  may  be  taken 
before  another  magistrate.  Ex  parte 
BoUman  (1807)  4  Cranch  (U.  S.)  75,  2 
L.  ed.  554;  United  States  V.  Baumert 
(1910)  179  Fed.  736. 

But  under  the  Massachusetts  stat- 
ute (Pub.  Stat  chap.  212,  §  15)  one 
magistrate  cannot  commit  on  an  affi- 
davit taken  before  another  magistrate. 
United  States  v.  Smith  (Fed.)  supra. 
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Clerk  of  court. 

It  is  held  in  the  reported  case  (Cox 
V.  Perkins,  ante,  918),  that,  since 
the  taking  of  an  affidavit  in  a  criminal 
proceeding  imposes  a  duty  of  a  judi- 
cial nature,  and  there  is  no  power  con- 
ferred on  the  clerk  of  the  municipal 
court  of  Atlanta,  under  a  statute 
(Acts  1913,  §  23,  pp.  145-155)  estab- 
lishing that  court  and  enumerating 
the  powers  and  duties  of  the  clerk 
thereof,  to  perform  duties  of  such  a 
nature,  an  affidavit  taken  before  the 
deputy  clerk,  without  the  presence  of 
a  judge  thereof,  is  not  sufficient  as  a 
basis  for  the  issuance  of  a  warrant  of 
arrest. 

So,  in  Lloyd  v.  State  (Ala.)  supra, 
it  was  held  that,  as  the  taking  of  an 
affidavit  imposes  a  duty  in  its  nature 
judicial,  the  clerk  of  the  county  court 
has  no  power  to  administer  the  oaUi 
to  an  affidavit  on  which  a  warrant  of 
arrest  may  issue,  under  a  statute  en- 
larging  the  jurisdiction  of  the  county 
court. 

And  in  People  v.  Colleton  (1886)  59 
Mich.  573,  26  N.  W.  771,  ifc  was  held 
that  the  clerk  of  the  police  court  of 
Grand  Rapids  had  no  power  to  take  a 
complaint  to  be  used  as  the  basis  of  a 
warrant  of  arrest,  and  an  act  of  the 
legislature  authorizing  the  exercise  of 
such  judicial  power  by  the  clerk  was 
unconstitutional  in  so  far  as  It  dele- 
gated the  power  to  the  officer  in  ques- 
tion. 

In  DHlard  v.  State  (1902)  137  Ala. 
106,  34  So.  851,  the  clerk  of  the  circuit 
court  of  Coffee  county  was  held  to  be 
expressly  authorized  by  the  terms  of 
a  statute  (Acts  1900-1901,  p.  864)  to 
take  the  affidavit  used  as  the  founda- 
tion for  a  warrant  in  a  criminal  pro- 
ceeding. 

So,  in  Roland  v.  State  (1906)  147 
Ala.  149,  41  So.  963,  the  clerk  of  the 
county  court  of  Shelby  county  was 
held  to  be  authorized  under  the  pro- 
visions of  a  statute  (  Acts  1896-1897, 
§  3,  p.  124)  to  take  an  affidavit  as  the 
foundation  for  a  warrant  of  arrest. 

But  in  the  case  of  Re  Sing  (1910) 
13  Cal.  App.  736,  110  Pac.  693,  where- 
in it  appeared  that  a  superior  judge, 
assuming  the  duties  of  a  magistrate  of 
a  police  court,  had  called  in  the  depu- 


ty clerk  of  that  court  to  administer  the 
oath  to  a  complaint,  it  was  held  that* 
as  the  superior  judge  sat  as  a  creature 
of  the  statute,  with  such  powers  only 
as  were  conferred  on  justices  of  the 
peace  or  police  judges,  and  as  deposi- 
tions in  justice  court  were  required  to 
be  taken  by  the  justice^  a  complaint 
verified  before  the  deputy  clerk  of 
court  would  not  anthome  the  issue  of 
a  warrant  of  arrest. 

Under  a  statute  of  California  (Code 
Civ.  Proc.  §  2098)  the  clerk  of  the 
police  court  of  the  city  of  Los  Angeles 
was  held,  in  People  v.  Vasalo  (1898) 
120  CaL  168,  52  Pac.  305.  to  be  em- 
powered to  administer  the  oath  to  a 
complaint  charging  a  criminal  offense. 
See  to  the  same  effect.  People 
Bums  (1898)  121  CaL  529,  53  Pac. 
1096. 

In  State  ex  rel.  Bryant  v.  Lauver 
(1889)  26  Neb.  757,  42  N.  W.  762,  a 
complaint  sworn  to  before  the  clerk 
of  the  district  court  was  held  to  be 
sufficient,  under  a  statute  (Comp.  Stat, 
chap.  62,  §  1),  to  authorize  and  require 
a  justice  of  .the  peace,  in  whose  office 
such  complaint  was  filed,  to  issue  a 
warrant  thereon. 

Kotsrj  pnbllc. 

A  notary  public  has  ordinarily  no 
power  to  take  an  affidavit  to  be  used 
as  the  basis  of  a  warrant  of  arrest. 
People  v.  Nowak  (1889)  1  Silv.  Sup. 
Ct.  411,  5  N.  Y.  Supp.  239,  7  N.  Y.  Crim. 
Rep.  69.  In  that  case,  under  a  statute 
(Code  Crim.  Proc.  §  145),  defining  an 
information  as  the  allegation  made  to 
a  magistrate  that  a  person  is  guilty  of 
a  designated  crime;  declaring  (§  147) 
who  are  magistrates ;  and  providing  (g 
148)  that  when  an  information  is  laid 
before  a  magistrate  he  must  examine 
on  oath  the  informant,  etc.,  it  was  held 
that  an  affidavit  not  made  before  a 
justice,  but  before  a  notary  public, 
was  insufficient  to  authorize  the  issu- 
ance of  a  warrant  of  arrest. 

Under  a  Missouri  statute  (now  Rev. 
Stat.  1909,  §  10,178)  a  notary  public 
is  given  the  power  to  take  affidavits, 
and  administer  oaths  and  affirmations, 
in  like  manner  as  justices  of  the  peace. 
In  State  v.  Muller  (1873)  62  Mo.  430. 
wherein  the  point  was  raised  that  a 
justice  of  the  peace  had  no  jurisdic- 
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tion  to  issue  a  warrant  on  an  affidavit 
made  before  a  notary  public,  the  conrt 
said:  "The  only  object  of  the  infor- 
mation was  to  authorize  the  justice  to 
issue  his  warrant  If  he  is  satisfied 
that  such  Information  has  been  duly 
sworn  to  before  a  proper  officer,  that 
is  sufficient  to  authorize  him  to  bring 
the  defendant  before  him  for  trial." 

In  People  v.  Bitzkus  (1911)  166  IIL 
App.  396,  it  was  contended  that,  as  the 
affidavit  in  question  was  subscribed 
before  a  notary  public,  it  did  not  con- 
fer jurisdiction  on  the  justice  of  the 
peace,  before  whom  It  was  returnable, 
to  issue  a  warrant  of  arrest  The 
court  held  this  contention  to  be  unten- 
able, saying:  "Article  18,  chapter  79, 
Hurd's  Revised  Statutes  1909,  is  as 
follows:  'In  all  cases  of  offenses  of 
which  a  justice  of  the  peace  has  juris- 
diction, he  may,  upon  affidavit  of  any 
competent  person,  issue  his  warrant 
.  .  /  And  §  2  of  chapter  101,  on 
Oaths  and  Affirmations,  provides  that 
'notaries  public  shall  have  power  .  .  . 
to  administer  all  oaths  of  office  and 
all  other  oaths  authorized  or  required 
of  any  officer  or  other  person,  and  to 
take  affidavits  concerning  any  matter 
or  thing,  process  or  proceeding^  com- 


menced or  to  be  commenced,  or  pend- 
ing before  any  justice  of  the  peace.* " 

In  People  v.  Mullalley  (1911)  16  Cat 
App.  44,  116  Pac.  88.  it  was  held  that 
a  complaint  may  be  verified  and  attest- 
ed by  any  officer  authorized  to  admin- 
ister an  oath,  and  that  since  a  notary 
public  has  power  to  take  oaths,  and 
is  in  this  respect  on  the  same  footing 
as  a  clerk  of  court,  a  complaint  verified 
before  him  is  valid. 

In  Hamilton  v.  State  (1907)  153 
Ala.  63,  44  So.  968,  an  affidavit  made 
to  obtain  a  warrant  and  verified  be- 
fore a  notary  public,  which  was  ob- 
jected to  on  the  ground  that  it  was 
not  verified  in  "open  cdurt,*'  was  held 
to  be  good. 

Clii«f  of  poll««. 

Under  a  statute  providing  that  proc- 
ess of  a  municipal  court  "shall  be  is- 
sued by  either  the  judge  of  said  court 
or  by  the  chief  of  police,  the  same  to 
be  issued  on  an  affidavit  and  returned 
forthwith  to  the  court,"  it  was  held 
in  State  v.  Turner  (1915)  170  N.  C 
701,  86  S.  E.  1019,  that  the  power  of 
the  chief  of  police  to  issue  process  in- 
ferentially  confers  on  him  the  author^ 
ity  to  administer  the  oath  before  is- 
suing the  process.  L.  F.  C. 


FRANK  O.  SEARS,  Plff.  in  Err., 

V. 

JOHN  E.  HOPLEY  et  al. 


SAME,  Plif.  in  Err., 

V. 

E.  J.  SONGER  et  al.* 

OMo  Supreme  Courts  Jvtne  SI,  102i. 

(—  Ohio  St      182  N.  E.  25.) 

Eminent  domain  —  monument  in  highway  as  additional  burden. 

The  erection  in  a  public  highway  of  a  stone  and  brick  monument  to 
indicate  that  the  highway  is  a  part  of  a  particular  international  highway 
system,  and  to  serve  as  a  memorial  to  an  official  of  the  highway  associa- 
tion, is  not  an  additional  burden  on  the  fee. 

ISee  note  on  this  question  beginning  on  page  927.]. 
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Error  to  the  Court  of  Appeals  for  Crawford  Conntr  to  review  a  jndg'- 
ment  affirming:  judgments  of  the  Court  of  Common  Pleas  in  favor  of 
complainants  in  separate  actions,  heard  together,  brought  to  restrain  the 
destruction  of  a  monument  erected  in  a  public  hifi^way.  Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  L.  C.  Feighnar  for  plaintiff  In    vate  funds  and  obtained  the  consent 

of  the  county  commissioners  for  the 
erection  of  this  monument  marker. 
This  monument  had  been  construct^ 
ed  at  a  point  about  i  mile  from  the 
nearest  intersecting  crossroad ;  was 
6  or  more  feet  in  height,  about  28 
inches  in  width,  and  about  15  inches 
in  depth.  It  was  constructed  of 
stone,  brick,  and  cement.  Upon 
the  side  facing  the  public  highway- 
it  contained  two  mortised  slabs.  In 
the  upper  tablet,  containing  the  col- 
ors of  the  Highway  Association  in 
red,  white  and  blue,  was  the  letter 
"L,"  intended  to  designate  the  Lin- 
coln Highway,  and  upon  the  lower 
mortised  tablet  was  the  following 
inscription :  "This  Marker  dedicat- 
ed to  Henry  C.  Osterman,  National 
Field  Sec.  Lincohi  Highway  Ass'n., 
Nov.  28,  1917." 

The  plaintiif  in  error's  entire 
argument  is  based  upon  the  consti- 
tutional provision  which  prevents 
the  taking  of  private  property  for 
public  use  without  compensation; 
that  the  monument  or  marker  is  in- 
consistent with  the  public  use  for 
which  the  highway  was  originally 
intended,  and  imposes  an  addition- 
al burden  upon  his  property.  His 
claim  that  ingress  and  egress  to  his 
adjoining  premises  were  disturbed 
by  the  erection  of  the  monument  is 
squarely  disputed  in  the  testimony, 
as  is  any  inference  that  the  same 
was  constructed  upon  lands  not  ded- 
icated for  highway  purposes. 

The  sole  case  turns  upon  tiie  ques- 
tion whether  the  erection  of  the 
monument  or  marker  was  consistent 
with  the  use  for  which  the  public 
highway  was  taken,  and  was  not  a 
diversion  from  the  natural  and 
probable  use  contemplated  in  the 
original  dedication.  When  the  high- 
way was  originally  dedicated,  com- 
pensation was  then  presumed  to 
have  been  paid  for  all  purposes  con- 
sistent with  the  right  to  travel  and 


error. 

Messrs.  O.  W.  Kennedy  and  Benja- 
min Meek  for  defendants  in  error. 

Per  Curiam: 

The  two  cases  involve  similar 
questions,  and  were  heard  togefiier. 
Hopley  and  Songer  filed  an  action  in 
the  court  of  common  pleas  of  Craw- 
ford county,  Ohio,  seeking  to  re- 
strain Sears  from  destroying  a 
monument,  or  marker,  erected  with- 
•in  the  limits  of  what  is  known  as 
the  Lincoln  Highway.  The  court  of 
common  pleas  granted  a  perpetual 
injunction,  and  the  case  was  taken 
on  error  to  the  court  of  appeals,  and 
there  affirmed,  whereupon  error  was 
prosecuted  to  this  court. 

There  was  no  finding  of  facts  in 
the  common  pleas  court,  and  the  dis- 
puted issues  arising  on  the  record 
were  found  by  the  trial  court  in 
favor  of  plaintiffs.  It  therefore  ap- 
pears that  the  trial  court  found  that 
this  monument  or  marker  was  erect- 
ed within  the  limits  of  the  highway, 
and  that  it  was  of  such  character  as 
to  mark  and  advise  the  traveling 
public  that  such  was  the  Lincoln 
Highway. 

The  action  was  brought  by  Hop- 
ley  and  Songer,  as  residents  and 
taxpayers  of  Bucyrus  township, 
Crawford  county.  The  facts  rd- 
ative  to  the  legal  question  are  brief. 
The  Lincoln  Highway,  at  the  point 
where  this  monument  or  marker 
viras  erected,  was  60  feet  wide,  and 
in  the  center  thereof  there  had  been 
constructed  a  brick  road  14  feet  in 
width.  From  the  center  of  the  brick 
road  to  the  monument  was  about 
22  feet,  with  an  intervening  ditch, 
and  the  monument  was  from  4  to  6 
feet  distant  from  the  fenced  lands 
of  the  defendant.  Hopley  and  Song- 
er were  acting,  respectively,  as  state 
and  county  consuls  of  an  associa- 
tion known  as  the  Lincoln  Highway 
Association,  and  had  solicit^  pri- 
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tile  improvemmt  of  the  road.  If 
such  purposes  are  not  exceeded  by 
the  authorities  in  charge,  the  abut- 
ting landowner  is  presumed  to  have 
received  compensation  therefor 
when  his  land  was  appropriated  or 
dedicated.  Lawrence  R.  Co.  v.  Wil- 
liams, 86  Ohio  St.  168,  171,  and 
Schaaf  t.  Qeveland,  M.  &  S.  B.  Co. 
66  Ohio  St  215.  229,  64  N.  E.  146. 

The  scope  of  the  testimony  of  the 
plaintiffs  below  tended  to  establish 
that,  while  this  marker  was  not 
erected  at  an  intersecting  road,  its 
purpose  was  to  advise  the  traveling 
public  that  the  road  was  a  part  of 
an  international  road,  known  as  the 
Lincoln  Highway.  Were  it  not  for 
the  inscription  of  dedication  to  Mr. 
Osterman  upon  an  additional  tablet, 
it  must  be  conceded  that  this  mon- 
ument or  marker  would  be  erected 
for  public  information  only.  Such 
being  the  case  we 
BiBiiie»t  AMft^B  i^yg  unable  to  com- 

kUBtawBr  urn  prehend  why  the 
additional  super- 
scription to  Oster- 
man could  possibly  cause  an  addi- 
tional burden  to '  the  plaintiff  in 
error  as  an  abutting  landowner. 
The  control  of  the  public  highways 
of  this  state  has  been  placed  in  the 
hands  of  the  county  commissioners 
and  the  state  highway  department. 
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The  monament  was  erected  by  pri- 
vate subscription,  with  the  consent 
of  the  public  authorities,  and,  if 
Sears's  private  property  has  not 
been  taken  within  the  constitu- 
tional provision,  those  authorities 
assume  entire  control.  The  Ohio 
penal  statute  made  the  act  of  the 
defendant  below  unlawful.  Section 
13421-4,  General  Code,  provides: 
"Whoever  unlawfully  ...  de- 
stroys any  marker  or  monument 
placed  along,  upon  or  near  a  public 
highway,  by  the  propter  authorities, 
to  mark  the  boundaries  thereof,  or 
for  any  other  purpose,  shall  be 
fined,"  etc 

The  question  determined  by  the 
lower  court  was  one  both  of  law  and 
fact,  and  if,  as  found  by  the  trial 
court,  the  monument  or  marker  was 
not  a  diversion  from  the  natural 
and  probable  use  of  a  public  high- 
way, and  such  fact  was  determined 
by  that  court  in  favor  of  the  plain- 
tiff, it  necessarily  follows  that  the 
judgments  of  the  lower  courts 
should  be  affirmed. 

Marshall,  Ch.  J.,  and  Johnson, 
Wanamaker,  Robinson,  Jones,  and 
Matthias,  JJ.,  concur. 

Hough,  J.,  took  no  part  in  the  con- 
sideration or  decisron  of  the  case. 


ANNOTATION. 


Right  to  place  monninent  «»r  mailur  in  lughway. 


In  addition  to  the  reported  case 
(Sears  v.  Hofley,  ante,  926),  there 
appears  to  be  but  one  case  dealing 
with  the  right  to  place  a  monument  or 
marker  in  a  public  highway.  In' that 
case,  Tompkins  v.  Hodgson  (1874)  2 
Hun  (N.  Y.)  146,  it  appeared  that  a 
monument,  in  commemoration  of  the 
soldiers  of  a  certain  town,  had  been 
erected  in  a  highway  of  the  town,  on 
space  not  needed  for  public  travel, 
and  not  used  for  that  purpose,  and 
that  the  monument  was  well  designed 
and  an  ornament  to  the  place  where 
it  was  erected.  It  was  held  that  a 
property  owner  whose  premises  were 
c^posite  13ie  monument  could  not  com- 


pel the  removal  thereof  on  the 
grounds  that  it  constituted  a  use  of 

the  highway  foreign  to  the  right  of 
the  public  therein  and  was  a  nuisance 
or  a  trespass  to  the  property  owner's 
premises  and  residence.  The  court 
said:  "When  it  ia  considered  that  the 
highway  are  public  for  otiier  pur- 
poses than  traveling,  for  shade  trees 
and  sidewalks,  by  legislative  enact- 
ment, and  for  sewers,  lamps,  gas  and 
water  pipes,  public  wells  and  cis- 
terns, and  that  these  uses  are  in  har- 
mony with  the  uses  of  a  public  high- 
way when  they  do  not  obstruct  travel, 
the  further  conclusion  will  readily  be 
reached  that  the  law  will  sanction  the 
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erection  of  a  work  of  art,  such  as  an 
ornamental  statute,  without  thereby 
trespaasinsT  in  any  respect  on  the 
rights  of  the  owner  of  the  soil,  who 
holds  strictly  subordinate  to  public 
use." 

In  the  reported  case  (  Sears  v. 
Hopley),  wherein  it  appeared  that  a 
monument  erected  in  a  higrhway  by 
authority  of  the  town  highway  officers 
was  designed  to  advise  the  traveling 


public  that  the  highway  was  a  ptrtof 
a  "Lincoln  Highway/'  it  is  held  tint 
the  fact  that  there  was  inscribed 
thereon  a  dedication  to  a  secretary  of 
the  Lincoln  Highway  Association  did 
not  render  the  monument  an  addition- 
al burden  on  the  property  of  an  sd- 
joining  landowner,  or  create  a  use  of 
the  highway  inconsistent  with  tiut 
for  which  it  was  originally  intended, 

L.F.C 


WILFORD  L.  EDMUNDS,  Respt., 

V. 

SALT  LAKE  &  LOS  ANGELES  RAILWAY  COMPANY,  Appt 
Utah  Supreme  Court— AprU  1, 
(—  Utah.  — ,  196  Pac.  1019.) 

Railroad  —  duty  to  fence  road  on  public  street. 

1.  That  a  railroad  franchise  permits  it  to  lay  its  tracks  along  a  street 
does  not  absolve  it  from  the  duty  of  complying  with  a  statute  requiring 
it  to  fence  its  tracks  where  they  pass  through  lands  owned  and  improved 
by  private  owners,  unless  the  fencing  of  the  road  at  that  place  is  shown 
to  be  unreasonable  and  improper, 

[See  note  on  this  question  beginning  on  page  933.] 

Evidence — burden  of  inroof — exist- 
ence of  street. 

2.  A  railroad  which  seeks  to  avoid 
liability  for  injuring  animals  on  an 
unfenced  track,  on  the  ground  that  the 
locus  in  quo  was  a  public  street,  has 
the  burden  of  showing  that  the  tracks 
were  in  a  street. 


Railroad  —  tracks  along  unplatted 
street. 

8.  A  railroad  running  through  e 
community  of  farms,  gardens,  or* 
chards,  and  pasture  lands,  is  not  ab- 
solved from  the  duty  of  fencing  its 
tracks,  although  they  are  within  the 
city  limits  and  laid  along  a  projected 
street  not  platted,  laid  out,  or  dedi- 
,   cated  to  public  use. 


Appeal  by  defendant  from  a  judgment  of  the  District  Court  for  Salt 
Lake  County  (Brown,  J.)  in  favor  of  plaintiff  in  an  action  brought  to 
recover  damages  for  injury  to  plaintiff's  horses,  alleged  to  have  been 
caused  by  defendant's  negligent  failure  to  build  and  maintain  fences  on 
either  side  of  its  railroad.  Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court, 

Messrs.  Bagley,  Fabian,  Clendoiin,    652;  Meyer  v.  North  Missouri  R.  Co- 


&  Judd,  for  appellant: 
-,A  franchise  to  lay  a  track  and 
operate  a  road  in  a  public  street  is 
merely  an  easement,  and  in  the  nature 
of  things  does  not  confer  the  right  to 
or  impose  the  duty  of  fencing  such 
street. 

Rippe  v.  Chicago,  M.  &  St.  P.  R.  Co. 
42  Minn.  34,  6  L.R.A.  864,  43  N.  W. 


35  Mo.  352;  Elliott  v.  Hannibal  &  St 
J.  R.  Co.  66  Mo.  683;  Rhea  v.  St 
Louis  &  S.  F.  R.  Co.  84  Mo.  345;  Hurd 
V.  Chappell,  91  Mo.  App.  317;  Acordv. 
St.  Louis  Southwestern  R.  Co.  113  Mo. 
App.  84,  87  S.  W.  587;  Lee  v.  Brooklyn 
Heights  R.  Co.  97  App.  Div.  Ill,  89 
N.  Y.  Supp.  652;  Ryan  v.  Northen 
F.  R.  Co.  19  Wash.  &8S,  53  Pac  824; 
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Long  T.  Central  Iowa  B.  Co,  64  Iowa, 
667,  21  N.  W.  122;  Lathrop  v.  Central 
Iowa  R.  Co.  69  Iowa.  105,  28  N.  W.  465; 
LoaisviUe,  N.  A.  &  C.  R.  Go.  v.  Francis, 
58  Ind.  S89;  Indianapolis,  G.  &  L.  R. 
Co.  V.  Warner.  85  Ind.  616;  Giltz  t. 
St  LouiB  S.  W.  R.  Go.  66  Ho.  App.  445. 

There  is  no  duty  on  a  railroad 
company  to  fence  its  tracks  within  tiie 
limits  of  a  city,  not  even  restricting 
their  holding  to  tracks  laid  on  or  along 
a  street 

Rogers  t.  Chicago  &  N.  W.  B.  Co. 
26  Iowa,  668;  International  ft  G.N.  R. 
Co.  V.  Cocke,  64  Tex.  161 ;  Blanford  v. 
Vinneapolis  ft  St.  L.  B.  Co.  71  Iowa, 
810,  60  Am.  Rep.  796,  82  N.  W.  867. 

Plaintiff  cannot  recover  on  the 
fround  <tf  negligmtce  on  the  part  of 
defendant  in  ue  operation  of  its  train. 

Richards  v.  Oregon  Short  Line  B. 
Co.  41  UUh.  99,  123  Pac.  935;  Knight 
V.  Southern  P.  Co.  62  Utah,  42,  172 
Pac.  689;  Houston  ft  T.  C.  B.  Co.  v. 
Nichols,  —  Tex.  Civ.  App.  — ^  89  S.  W. 
964.  2  Am.  Neg.  Bep.  466. 

The  total  absence  of  any  evidence 
of  private  ownership  of  this  easement 
points  most  strongly  to  ownership  in 
the  city. 

Southern  B.  Co.  v.  Caplinger,  151 
Ky.  749, 49  L.BJV.(N.S.)  660, 162  S.  W. 
M7;  Conner  v.  Nevada,  188  Ho.  148, 
107  Am.  St.  Rep.  814,  86  S.  W.  266; 
Tates  V.  West  Grafton,  83  W.  Va.  607. 
11  S.  E.  8;  Kimball  v.  Chicago,  268 
in.  106,  97  N.  E.  267;  Baker  V. 
Chicago,  B.  L  ft  P.  B.  Co.  164  Iowa, 
228,  134  N.  W.  587;  Bloomfleld  v. 
Allen,  146  Ky.  34.  7  A.L.R.  122,  141 
8.  W.  400;  HcQuillin,  2(un.  Corp.  p. 
8279. 

Ur,  Ray  Van  Cott,  for  respondent: 
It  was  the  duty  of  defendant  to 
erect  and  maintain  the  character  of 
fence  described  within  the  statute, 
wherever  its  railroad  passed  "through 
lands  owned  and  improved  by  private 
owners." 

Stimpson  v.  Union  P.  R.  Co.  9 
Utah,  123,  33  Pac.  869;  St.  Louis  &  S. 
F.  R.  Co.  V.  Steele.  37  Okla.  636,  133 
Pac.  209  ;  38  Cyc.  1278. 

There  is  no  proof  whatsoever  of 
statutory  dedication,  and  there  is  no 
proof  whatsoever  that  the  municipal- 
ity has  ever  accepted  any  of  this  land 
west  of  Ninth  West  stoeet  as  a  public 
street. 

13  R.  C.  L.  §  12;  Morlang  v.  Parkers- 
burg,  84  W.  Va.  609,  7  AX.R.  717.  100 
S.  E.  394;  Savannah  v.  Standard  Fuel 
Supply  Co.  140  6a.  868,  48  L.R.A. 
16  A.LJU-69. 
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(N.S.)  469,  78  S.  E.  906;  Brown  v. 
Oregon  Short  Line  R.  Co.  36  Utah,  267, 
24  L.R.A.CN.S.)  86,  102  Pac.  740; 
Sowadzki  v.  Salt  Lake  County,  36  Utah, 
127,  104  Pac.  Ill;  Tuttle  v.  Sowadzki, 
41  Utah,  50 1,  186  Pac.  969. 

Thurman,  J.,  delivered  the  opin- 
ion of  the  court: 

Two  of  plaintiff's  horses  were  run 
afi^inst  and  seriously  injured  by  a 
railroad  train  operated  by  defend- 
ant on  its  railroad  extending  from 
Salt  Lake  City  to  Saltair  Beach  May 
31, 1914.  The  animals  were  so  seri- 
ously injured  as  to  render  It  neces- 
sary to  kill  them  immediately  after 
the  collision.  The  railroad  at  the 
place  where  the  accident  occurred 
runs  through  lands  owned  and  oc- 
cupied by  private  owners,  a.xd  said 
lands  were  more  or  less  cultivated 
and  improved  in  the  near  vicinity  of 
the  accident.  The  lands  were  not 
fenced  on  either  side  of  the  road.  It 
appears  that  plaintiff  turned  the 
horses  out  upon  his  own  premises, 
from  which  tjiey  strayed  through  an 
open  gate  onto  the  railroad,  where 
they  were  struck  by  the  train. 

This  is  an  action  by  plaintiif  to 
recover  damages  for  the  injury. 
The  sole  ground  of  negligence  relied 
on  is  the  failure  of  defendant  to  con- 
struct and  maintain  a  fence  on  each 
side  of  its  road.  Defendant  con- 
tends that  at  the  point  where  the  in- 
jury occurred  its  railroad  runs 
upon  a  public  street  of  Salt  Lake 
City,  and  that  defendant  had  no  au- 
ttiority  to  fence  the  same.  Defend- 
ant also  charges  plaintiff  with  neg- 
ligence in  permitting  his  horses  to 
run  at  large  within  Uie  limits  of  the 
city  in  violation  of  a  city  ordinance. 

The  question  was  Ixied  to  the 
court  without  a  juiy.  Judgment 
was  entered  for  plaintiff,  and  de- 
fendant appeals. 

Utah  Comp.  Laws  1917.  §  1253, 
requiring  railroad  companies  to 
fence  their  roads,  states  the  law  as  it 
existed  when  the  accident  occurred. 
As  far  as  material  here,  the  statute 
reads:  "Every  railroad  company 
operating  a  railroad  by  steam,  elec- 
tric, gasoline,  or  any  other  mechani- 
cal motive  power  within  this  statei. 


Digitized  by  Google 


980 


AiantiOAK  lAW  reports';  AKKOTATED.       C16  axjl 


or  which  hereafter  constructs  or 
operates  any  such  road,  is  hereby 
required  to  erect,  within  one  year, 
and  thereafter  maintain,  a  fence  on 
each  side  of  its  railroad  where  the 
same  passes  through  lands  owned 
and  improved  by  private  owners, 
and  connect  the  same,  at  all  public 
road  crossings,  with  cattle  guards." 
•  The  court  found  that  the  place  of 
the  accident  was  not  within  a  pub- 
lic street  of  Salt  Lake  City,  nor  was 
said  railroad  laid,  maintained,  or 
operated,  at  the  place  of  the  acci- 
dent, on  a  public  street  in  said  city. 
This  finding  of  the  court  is  vigor- 
ously challenged  by  defendant. 

The  evidence  offered  by  defend- 
ant in  support  of  the  allegation  of 
its  answer  that  its  road  is  operated 
upon  a  public  street  is  open  to  seri- 
ous question  as  to  its  sufficiency. 
Defendant  first  introduced  its  fran- 
chise from  the  city,  which  describes 
the  route  in  the  following  terms: 
"Commencing  at  a  point  in  Fourth 
West  street  on  the  north  line  of 
Second  South  street  and  running 
thence  north  along  said  Fourth 
West  street  to  South  Temple  street, 
thence  west  on  South  Temple  street 
to  the  city  limits." 

This  evidence  was  supplemented 
by  the  testimony  of  the  general 
manager  of  the  defendant  company, 
who  testified  that  the  road  was  con- 
structed and  maintained  along  the 
route  set  forth  in  the  franchise. 
This  is  all  the  evidence  there  is  in 
the  record  on  the  part  of  defend- 
ant as  to  whether  or  not  the  railroad 
was  constructed  and  maintained 
upon  a  public  street. 

In  view  of  the  statute  above 
quoted,  it  was  the  duty  of  the  de- 
fendant company  to  construct  and 
maintain  a  fence  on  each  side  of  its 
railroad,  unless  the  case  comes  with- 
in some  exception  recognized  either 
by  statute  or  judicial  interpretation. 

The  evident  purpose  of  defend- 
ant, both  in  its  pleading  and  in  the 
evidence  referred  to,  was  to  bring 
the  case  within  the  exception  recog- 
nized by  many  authorities,  to  the  ef- 
fect that  the  obligation  to  fence  does 
not  exiat  where  the  road  is  con- 


structed upon  or  across  a  public 
street  within  an  incorporated  city 
or  town.  The  authorities  relied  on 
by  appellant  are :  Rippe  v.  Chicago 
M.  &  St,  P.  R.  Co.  42  Minn.  34,  5 
L.R.A.  864,  43  N.  W.  662;  Meyer  v. 
North  Missouri  R.  Co.  35  Mo.  362 ; 
Elliott  V.  Hannibal  &  St.  J.  R.  Co. 
66  Mo.  683;  Rhea  v.  St.  Louis,  &  S. 
F.  R.  Co.  84  Mo.  345 ;  Hurd  v.  Chap- 
pell,  91  Mo,  App.  317;  Acord  v.  St. 
Louis  Southwestern  R.  Co.  113  Mo. 
App.  84, 87  S.  W,  537 ;  Lee  v.  Brook- 
lyn Heights  R.  Co.  97  App.  Div.  Ill, 
89  N.  Y.  Supp.  652 ;  Ryan  v.  North- 
em  P.  R.  Co.  19  Wash.  533,  53  Pac. 
824 ;  Long  v.  Central  Iowa  R.  Co.  64 
Iowa,  667,  21  N.  W.  122;  Lathrop 
V.  Central  Iowa  R.  Co.  69  Iowa,  105, 
28  N.  W.  466;  Louisville,  N.  A.  &  C. 
R.  Co.  V.  Francis,  58  Ind.  389 ;  In- 
dianapolis C.  &  L.  R.  Co.  V.  Warner, 
35  Ind.  515;  Giltz  v.  St  Louis 
Southwestern  R.  Co.  65  Mo.  App. 
445;  Rogers  v.  Chicago  &  N.  W.  R. 
Co.  26  Iowa,  558 ;  International  &  G. 
N.  R.  Co.  v.  Cocke,  64  Tex.  151; 
Blanf  ord  v.  Minneapolis  &  St.  L.  R. 
Co.  71  Iowa,  310,  60  Am.  Rep.  795, 
32  N.  W.  357. 

Assuming  that  the  doctrine  stated 
in  those  cases  is  sound,  the  question 
is :  Does  the  evidence  establish  the 
existence  of  a  public  street  within 
the  city  at  the  point  where  the  acci- 
dent occurred  ?  The  burden  of 
proof  as  to  the  ex- 
istence  of  a  public  iMrSeB*"^  »ro*t 
Street  at  the  point  " 
mentioned  was  up- 
on the  defendant.  Does  the  mere 
recital  in  a  franchise,  to  the  effect 
that  the  defendant  is  authorized  to 
construct  its  road  upon  a  certain 
street,  establish  the  existence  of  a 
public  street?  Does  such  testimony, 
supplemented  by  oral  testimony  to 
the  effect  that  the  road  was  con- 
structed as  set  forth  in  the  fran- 
chise, establish  the  existence  of  a 
public  street?  Can  this  court  take 
judicial  notice  of  the  fact  that  South 
Temple  street  of  Salt  Lake  City  ia 
a  public  street  extending  to  the 
western  limits  of  the  city?  If  ap- 
pellant's contention  is  correct,  one 
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or  more  of  these  questions  must  be 
answered  in  the  affirmative. 

It  does  seem  to  the  writer,  in  view 
of  the  fact  that  the  trial  court  found 
against  defendant's  contention  con- 
cerning this  question,  that  the  evi- 
dence rehed  on  by  defendant  to 
overturn  the  finding  is  far  from  sat- 
isfactory. Neither  in  the  pleading 
nor  in  the  evidence  is  it  anywhere 
admitted  by  plaintiff  that  South 
Temple  street  is  a  public  street  ex- 
tending to  the  western  limits  of  the 
city.  Plaintiff's  reply  to  defend- 
ant's answer  denies  the  fact,  so  that 
it  was  clearly  incumbent  upon  de- 
fendant to  prove  it  as  alleged  in  the 
answer.  The  street  was  not  shown 
to  be  either  platted  or  recorded ;  nor 
was  it  shown  to  have  been  dedicated 
or  laid  out  as  a  public  street  at  any 
point,  much  less  as  far  west  as  the 
limits  of  the  city.  In  these  circum- 
stances we  feel  that  we  could  be 
abundantly  justified  in  sustaining 
the  finding  of  the  trial  court  solely 
because  of  the  failure  of  defendant's 
proof  respecting  this  particular  de- 
fense. We  prefer,  however,  to  rest 
our  decision  upon  broader  grounds. 

The  authorities  above  cited  and 
relied  on  by  appellant  quite  general- 
ly sustain  the  proposition  that  where 
a  railroad  runs  upon  or  across  a  pub- 
lic street  within  an  incorporated  city 
or  town  the  railroad  company  is  not 
required  to  fence  its  track,  even 
though  the  statute  requiring  it 
makes  no  exception.  The  exception, 
however,  is  made  by  judicial  inter- 
pretation for  the  simple  reason  that 
a  fence  in  such  cases  would  inter- 
fere with  public  travel  and  prac- 
tically amount  to  a  public  nuisance 
in  violation  of  other  statutes  within 
the  same  jurisdiction.  For  that  rea- 
son we  find  that,  perhaps,  the  great 
weight  of  authority  is  to  ^e  effect 
that  such  statutes,  although  unqual- 
ified in  their  terms,  do  not  appfy  to 
incorporated  cities  and  towns  where 
the  road  is  laid  out  upon  or  across 
public  streets  in  actual  use  as  such 
by  the  public.  Some  Missouri  cases 
even  go  so  far  as  to  hold  that  such  is 
the  law  whether  the  street  is  used 
by  the  public  or  not   See  the  fol- 
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lowing  cases  hereinbefore  cited^ 
Meyer  v.  North  Missouri  R.  Co.  35 
Mo.  352;  Elliott  v,  Hannibal  &  ^ 
J.  R.  Go.  66  Mo.  663;  Rhea  v.  St 
Louis  &  S.  F.  R.  Co.  84  Mo.  846.  The 
doctrine  of  these  cases  does  not  ap- 
peal to  the  court.  To  say  the  leasts 
they  are  not  applicable  to  tiiis  juris- 
diction where  the  custom  is  and  has 
been  to  include  in  most  instances 
vast  areas  of  fanning  land,  gardens, 
orchards,  and  i>astures  witiiin  the 
limits  of  cities  and  towns. 

In  Atchison,  T.  &  S.  F.  R.  Co. 
Shaft,  33  Kan.  621,  6  Fac.  908,  the 
court,  in  construing  a  statute  sim- 
ilar to  ours  in  principle  expressly 
requiring  railroad  companies  to 
fence  their  roads  held:  "A  railroad 
company  is  not  absolved  from  com- 
plying with  the  express  terms  of 
the  statute  requiring  it  to  inclose  its 
road  with  a  good  and  lawful  fence, 
except  where  some  paramount  in- 
terest of  the  public  intervenes,  or 
some  paramount  obligation  or  duty 
to  the  public  rests  upon  the  railroad 
company,  rendering  it  improper  for 
the  company  to  fence  its  road." 

This  appears  to  be  a  thoroughly 
well-considered  case,  and  cites 
numerous  cases  on  both  sides  of  the 
question.  It  arrives  at  the  conclu- 
sion that  the  doctrine  stated  in  the 
above  quotation  is  supported  by  the 
great  weight  of  judicial  opinion. 
This  court  recognized  the  rule  in 
Reid  v.  San  Pedro,  L.  A.  &  S.  L.  R. 
Co.  42  Utah,  431,  182  Fac.  25S. 
That  case  related  to  the  inclosure  of 
depot  grounds,  and,  because  of  the 
inconvenience  with  the  free  access 
of  the  public  to  the  station,  this 
court  held  that  the  statute  requiring 
a  fence  did  not  apply. 

In  Ellis  V.  Pacific  R.  Co.  48  Ho. 
231,  it  was  held  that  a  railroad  eovor 
pany  is  not  excused  from  fencing  its 
right  of  way  through  a  town  or  city 
merely  because  of  its  passag^ 
through  such  locality,  without  ref- 
erence to  the  question  as  to  whether 
it  crosses  the  public  highways  there- 
in. 

In  Iba  V.  Hannibal  &  St.  J.  R.  Co. 
45  Mo.  471,  it  was  held  that  wher^ 
the  proof  showed  that  the  accident 
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occurred  within  the  limits  of  a  town 
corporation,  as  shown  by  a  paper 
plat  of  the  town,  but  in  fact  away 
from  any  street,  the  railway  com- 
pany would  not  be  absolved  from  a 
duty  to  fence. 

bi  Indianapolis,  P.  &  G.  B.  Co. 
Lindl^,  75  Ind.  426,  the  court 
held  that  where  the  evidence  showed 
that  the  stock  was  killed  between 
two  streets  of  a  city,  on  the  tracks 
of  defendant's  unfenced  railroad, 
which  might  have  been  fenced  with- 
out interfering  with  any  street  or 
alley,  or  the  customary  operation  of 
the  road,  the  defenduit  was  liable. 

In  Toledo,  W.  &  W.  R.  Co.  v.  How- 
ell, 38  Ind.  447,  the  syllabus  reflects 
the  opinion  of  the  court  and  reads : 
"A  railroad  company  is  not  excused 
from  fencing  through  a  large  block 
of  ground,  not  intersected  with 
streets  and  alleys,  simply  because 
the  same- is  within  the  limits  of  a 
city." 

In  the  case  last  cited  the  court,  at 
page  451,  says :  "There  is  no  rea- 
son why  such  lands  not  in  a  city 
must  be  fenced  that  does  not  apply 
with  equal,  if  not  greater,  force 
when  they  are  within  the  limits  of  a 

In  Indianapolis  &  C.  R.  Co.  v. 
Parker,  29  Ind.  471,  the  court*  at 
page  472,  says:  "But  we  are  not 
aware  of  any  case  in  which  it  has 
been  held  that  it  is  improper  for  a 
railroad  company  to  fence  any  part 
of  its  road  within  the  corporate  lim- 
its of  a  city  or  town,  or  that  the 
statute  does  not  apply  to  a  case 
simply  because  it  occurs  within  such 
corporate  limits.  The  exception 
only  extends  to  places  where  it  is 
unreasonable  or  improper  that  the 
road  should  be  fenced,  whether 
within  or  without  the  corporate  lim- 
its of  cities  and  towns." 

This,  we  believe,  states  the  princi- 
ple by  which  the  courts  should  be 
guided  where  the  statute  itself 
makes  no  exception.  We  think  it  is 
the  only  reasonable  and  consistent 
rule  l^iat  can  be  adopted  in  this  com- 
M  ^  *^  monwealth,  in  view 
t^icBce  ro«d  M  of  the  pcculiar  con- 
v«uie.  .trMt.  (iitions  to.  wilicb 
r^erence  has  been  made.  Apply- 


ing this  rule  to  the  case  at  bar,  we 
have  no  hesitancy  in  arriving  at  the 
conclusion  that  the  defendant  rail- 
road company  has  not  justiiied  its 
failure  to  fence  its  road  at  the  point 
where  the  accident  occurred. 

The  evidence  shows  that  the  acci- 
dent occurred  within  the  city,  on  de- 
fendant's road,  at  a  considerable 
distance  west  of  the  Jordan  river. 
In  fact,  the  court  found  it  occurred 
about  a  mile  west  of  the  Redwood 
road  which  is,  itself,  some  distance 
west  of  the  river.  The  evidence 
tends  to  show  that  there  is  no  indi- 
cation on  the  ground  whatever  of  a 
public  street  cUong  and  upon  which 
the  railroad  is  constructed  west  of 
the  Jordan  river.  The  evidence  also 
strongly  tends  to  show  that  the  rail- 
road crosses  no  traveled  street  west 
of  the  Redwood  road,  or  even  west 
of  the  Jordan  river. 
There  is  no  evi-  ^l'S^^f:S!Ut. 
dence  whatever  of 
travel  along  or  parallel  with  the 
railroad  of  what  appellant  denomi- 
nates South  Temple  street,  or  upon 
any  cross  street,  anywhere  in  the 
vicinity  of  the  accident.^ 

Unless  there  is  some  magic  in  the 
term  "incorporated  city,"  or  some- 
thing else  which  would  constitute  a 
controlling  principle  of  differentia- 
tion in  cases  of  this  kind,  we  see  no 
reason  why  the  section  of  Salt  Lake 
City  west  of  the  Redwood  road 
should  not  be  subject  to  the  provi- 
sions of  tiie  statute  requiring  rail- 
road companies  to  fence  their  roads 
just  the  same  as  would  be  a  similar 
section  of  territory  outside  the  city 
limits.  There  are  a  few  scattered 
houses  here  and  there,  with  small 
farms,  gardens,  orchards,  and  pas- 
ture land,  having  all  the  indicia  of  a 
rural  community.  Besides  all  this, 
as  hereinbefore  stated,  it  does  not 
appear  that  the  street  in  question, 
or  any  street  of  the  city,  has  ever 
been  platted,  laid  out,  or  dedicated 
as  a  public  street  west  of  the  Jordan 
river.  There  was  no  error  in  the 
finding  complained  of. 

The  city  ordinance  prohibiting 
anunals  &om  ruiming  at  large,  in 
part,  reads  as  follows:  "No  cattle. 
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horses,  mules,  sheep,  sfoats  or  swine 
shall  be  sllowed  to  run  at  large,  or 
be  herded,  picketed  or  staked  out 
upon  any  street,  sidewalk,  or  any 
public  place  within  the  limits  of  the 
city,  and  all  such  animals  so  found 
may  be  taken  up  and  driven  to  the 
stray  pound/' 

Upon  this  ordinance,  and  the  fact 
that  the  plaintiff's  horses  were  on 
defendanlfs  railroad,  defendant 
predicates  a  charge  of  contributory 
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negligence.  From  what  has  been 
said  in  the  preceding  pages  of  thte 
opinion,  it  is  manifest  that  the  fiact* 
of  this  case  do  not  bring  it  wittda 
the  inhibition  of  the  ordinance. 

Other  alleged  errors  were  as- 
signed but  not  argued.  We  find  ne 
error  in  the  record. 

The  judgment  of  the  trial  court  is 
a£5rmed,  at  appellant's  cost. 

Corfman,  Ch.  J.,  and  Wctei^ 
Gideon,  and  Fri^  JJ.,  concur. 


ANNOTATION. 
Duly  of  railroad  to  fsDoe  tracks  widun  BbSis  of  mnk^iafity. 


L  Introductory,  988. 
n.  Statute  silent  ae  to  tnek  in  mnnleU 
pality: 
a.  In  goienl,  988. 
h.  Track  laid  on  or  aeroM 
way,  988. 

m.  Statnte  expreuly  excepting  track  in 
raimicipality,  989. 

7.  Introtfweforir. 

While,  In  the  absence  of  statutory 
requirement,  a  railroad  company  is 
under  no  obligation  to  fence  its  right 
of  way,  in  most,  if  not  all,  jurisdic- 
tions statutes  have  been  enacted  im- 
posing this  duty  either  by  direct  com- 
mand, or  indirectly  by  creating  a 
liability  on  the  part  of  the  railroad 
for  injuries  occurring  on  its  tracks  by 
reason  of  the  failure  to  fence.  See  11 
R.  C.  L.  890.  It  is  the  purpose  of  this 
note  to  discuss  the  cases  determining 
to  what  extent  these  statutes  are  ap- 
plicable to  the  tracks  of  a  railroad 
company  lying  within  the  limits  of  a 
municipality.  Cases  involving  the 
duty  to  fence  depot  grounds  are  not 
included. 

If.  8tm9ut0  atteM  cw  to  tnudto  4n  m«mM- 

«.  In  generoL 

A  statute  which,  without  specific 
reference  to  municipalities,  requires 
railroad  companies  to  construct  and 
maintain  fences  on  both  sides  of  their 
right  of  way,  or  which  imposes  a  lia- 
bility  on  them  for  injuries  done  to 
animals  unless  the  right  of  way  is 
fenced,  is  applicable  within  the  Umlta 


of  a  municipality,  where  such  fences 
iwill  not  obstruct  the  streets,  highway^ 
or  public  grounds. 

Indiana. — Indianapolis  &  C.  R.  C&  T. 
Parker  (1868)  29  Ind.  471 ;  Jeflferson- 
ville,  M.  ft  I.  R.  Co.  V.  Parkhurst  (1870) 
34  Ind.  601 ;  Indianapolis,  C.  ft  L.  B. 
Co.  v.  Warner  (1871)  85  Ind.  616; 
Toledo,  W.  ft  W.  B.  Co.  v.  CJorey  (1871) 
37  Ind.  172;  Toledo,  W.  ft  W.  R.  Co. 
Howell  (1872)  38  Ind.  447;  Toledo,  W. 
ft  W.  R.  C:o.  V.  Owen  (1873)  43  Ind. 
405;  Indianapolis,  P.  ft  C.  R.  Co. 
LIndley  (1881)  76  Ind.  426;  Wabash  R. 
Co.  V.  Forshee  (1881)  77  Ind.  168; 
Pittsburgh,  C.  ft  St.  L.  R.  Co.  v.  Lauf- 
man  (1881)  78  Ind.  819;  Toledo,  St  U 
ft  E.  C.  R.  Co.  V.  Cupp  (1893)  9  Ind. 
App.  244,  36  N.  E.  446.  See  also  Ohio 
ft  M.  R.  Co.  V.  Rowland  (1876)  60  Ind. 
349. 

Iowa. — Coyle  v.  Chicago,  M.  &  St  P. 
R.  Co.  (1883)  62  Iowa,  618.  17  N.  W. 
771. 

Kansas. — ^Unlon  P.  R.  Co.  v.  Dyche 
(1882)  28  Kan.  200;  Atchison,  T.  ft  S. 
F.  R.  Co.  V.  Shaft  (1886)  33  Kan.  521, 
6  Pac.  908.  See  also  Sola  Electric  R. 
Co,  V.  Jackson  (1906)  70  Kan.  791,  7> 
Pac.  662. 

Michigan. — Lafferty  v.  Chicago  ft 

W.  M.  R.  Co.  (1888)  71  Mich.  36,  38 
N.  W.  660;  Flint  ft  P.  M.  R.  Co.  v.  LoU 
(1874)  28  Mich.  610. 

Minnesota.^— Greeley  v.  St  Paul,  U, 
ft  M.  R.  Co.  (1885)  33  Minn.  136,  68 
Am,  Rep.  16,  22  N.  W.  179;  Kobe  v. 
Northern  P.  R.  Co.  (1887)  86  Mint. 
618,  82  N.  W.  788;  La  Paul  Tnm- 
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flald'  CXS^O)  U  Minn.  276,  46  N.  W. 
863;  Nelson  t.  Great  Northern  R.  Co. 
<1898)  62  Minn.  276,  63  N.  W.  1129; 
H^rengo  t.  Great  Northern  R.  Co. 
(1901)  84  Minn.  897,  87  Aln.  St.  Rep. 
869,  87  N.  W.  1117. 

Hissoori^ — See  the  Missouri  eases 
cited  infra  In  this  subdivision. 
-  New  York. — ^Brady  v.  Rensselaer  & 
S.  R.  Co,  (1874)  1  Hun,  878;  Crawford 
.y.  New  York  C.  &  H.  R.  R.  Co.  (1879) 
18  Hun,  106,  .10.  Neg.  Rep.  166; 
Rubein  t.  Brooklyn  Heights  R.  Co. 
(1901)  61  App.  Div.  478,  70  N.  Y. 
Supp.  577;  Bradley  v.  Buffalo,  N.  Y.  & 
E.  R.  Co.  (1866)  84  N.  Y.  427;  Tracy 
T.  Troy'&  B.  R.  Co.  (1868)  38  N.  Y. 
,i^3,  98  Am.  Dec  54. 
„  Ohio^— Cleveland  &  P.  R.  Co.  v.  Mc- 
Connell  (1875)  26  Ohio  St.  57. 
,.Tenne«ee^NaahviIle,  C.  &  St  L. 
ft.  Co.  V.  Hughes  (1894)  94  Tenn.  450, 
P  S.  W.  723, 

Texas.— International  &  G.  N,  R.  Co. 
Ti  Schram  (1911)  —  Tex.  Civ.  App.  — , 
188  S:  W.  195.  See  also  International 
&  G.  N.  R.  Co,  V.  Dunham  (1887)  68 
Tex.  231,  -2  Am.  St.  Rep.  484,  4  S.  W. 
472. 

Utah.— See  the  reported  case  (Ed- 
'mundb  v.  Salt  Lake  ft  L.  A.  R.  Co. 
ante.  928). 

Washington.  —  Compare  Ryan  v. 
Northern  P.  R.  Co.  (1898)  19  Wash. 
633,  58  Pac.  824. 

Thus  it  has  been  said  that  it  will 
be  presumed  that  the  .  reasons  which. 
In  the  opinion  of  f^e  legislature,  re- 
quire this  security  generally,  are 
^plicable  within  the  limits  of  munici- 
palities as  much  as  elsewhere.  Atchi' 
son,  T.  &  S.  F.  R.  Co.  v.  Shaft  (1885) 
h&  Kan.  521,  6  Pac.  908;  Flint  &  P.  M. 
R.  Co.  V.  Lull  (Mich.)  supra. 

And  the  conclusion  has  been  put  on 
^e  ground  that  the  courts  will  not 
nullify,  by  construction,  the  plain  and 
specific  requirements  of  such  a  stat- 
ute. Pittsburgh,  C.  &  St.  L,  R.  Co.  v. 
Laafman  (1881)  78  Ind.  319;  Tracy  v. 
Troy  &  B.  R.  Co.  (1868)  38  N.  Y.  433, 
98  Am.  Dec.  54 ;  Bradley  v.  Buffalo,  N. 
Y.  ft  E.  R.  Co.  (1866)  34  N.  Y.  427. 
^  In  Pitt8burg;h,  C.  &  St  L.  R.  Co.  v. 
'ZAttfman  (Ind.)  supra,  the  court,  hold- 
4Htg  that  a  railrbad  was  liable  for  In- 
■fiskes  to  '  Animlils  on  ltd  tracks  lA  a 
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municipaliiy,  at  a  point  between  twe 
street  crossings,  if  it-  had  failed  prop- 
erly to  fence  its  tracks,  said:  "The 
statutory  rule  is,  that  railroad  com- 
panies shall  be  liable  for  injuries  done 
by  their  locomotives  or  cairs  to  animals 
at  places  where  their  roads  nught  be 
but  are  not  fenced;  and  it  is  not  the 
province  of  the  courts  to  create  excep- 
tions to  the  rule,  or  to  interfere  with 
the  legislative  policy." 

In  Indianapolis  ft  C.  R.  Ck).  v.  Par- 
ker (1868)  29  fndl  471,  the  court,  hold- 
ing that  a  railroad  company  was  not 
relieved  from  the  duty  of  fencing  its 
tracks  in  that  portion..of  a  municipal- 
ity not  bisected  with  streets,  but  lying 
in  comparatively  vacant  lands,  sa^d: 
"We  are  not  aWare  of  any  case  in 
which  it  has  been  held  that  it  is  im- 
proper for  a  railroad  company  to  fence 
«ny  part  of  its  road  within  the  corpo- 
rate limits  of  a  city  or  town,  or  that 
the  statute  does  not  apply  to  a  case 
simply  because  it  occurs  within  such 
corporate  limits.  The  exception  only 
extends  to  places  where  it  is  unreason- 
able or  improper  that  the  road  should 
be  fenced,  whether  within  or  without 
the  corporate  limits  of  cities  and 
towns."  . 

In  Atchison,  T.  ft  S.  F.  R.  Co.  v. 
Shaft  (1885)  83  Kan.  521,  6  Pac.  908, 
it  was  said:  "Railroad  companies  are 
not  absolved  from  complying  with  the 
express  terms  of  the  statutes  requir- 
ing them  to  inclose  their  roads  with 
good  and  lawful  fences,  except  where 
some  paramount  interest  of  the  public 
intervenes,  or  some  paramount  obliga- 
tion or  duty  to  the  public  rests  upon 
the  railroad  companies,  rendering  it 
improper  for  them  to  fence  their 
roads.  .  .  .  There  are  numerous 
cases  holding  that  railroad  companies 
are  required  to  fence  their  roads. in 
cities,  towns,  and  villages,  except 
where  the  railroads  cross  some  public 
street,  alley,- or  other  public  place,  and 
where  it  would  be  improper  to  fence 
the  roads,  notwithstanding  any  incon- 
venience to  the  railroad  companies  or 
to  others." 

So,  in  Toledo,  St  U  ft  E.  G.  B.  (3o. 
V.  Cupp  (1893)  9  lad.  App.  244,  86  N. 
E.  446,  it  was  said:  "The  fact  that 
•appSllant'a  railroad  passed  *  through 
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«a  addition  to  a  city»  which  waa  laid 
out,  platted,  and  divided  into  lots  and 
«treet8  and  alleys,  did  not  of  Itself  ab- 
solve the  railroad  company  from  the 
duty  of  aecursly  fencing  in  its  track; 
for  wherever  a  railroad  company  can 
build  and  maintain  a  fence  to  inclose 
its  track  without  interfering  with  the 
rights  of  the  public,  or  with  the  free 
use  of  private  property,  or  of  its  own 
property,  then  it  is  bound  to  maintain 
the  fence,  whether  it  be  in  the  coun- 
try, in  a  village.  In  a  town,  or  in  a 
city." 

And  in  Indianapolis,  P.  A  G.  R.  Ca 
T.  Llndley  (1881)  75  Ind.  426,  it  was 
iield  that,  under  a  statute  imposing  on 
«  railroad  company  liability  for  injury 
to  animals  on  Its  right  of  way  unless 
the  same  was  properly  fenced,  a  rail- 
voad  was  liable  where  it  had  failed 
to  fence  its  tracks  between  two  streets 
in  a  city,  where  a  fence  might  have 
^een  built  without  interfering  with 
-any  street  or  alley  or  with  the  custom- 
ary operation  of  the  road. 

So,  in  Marengo  v.  Great  Northern  R. 
Co.  (1901)  84  Hinn.  897,  87  Am.  St 
Rep.  869,  87  N.  W.  1117,  it  was  said 
that  as  to  the  railroad's  positive  obli- 
gation to  fence  along  the  tracks  be- 
tween the  streets  there  seemed  to  be 
no  question. 

Likewise  in  Wabash  R.  Co.  v.  For- 
shee  (1881)  77  Ind.  158,  wherein  it  ap- 
peared that  the  railroad  track  at  the 
point  in  question  was  oA  an  embank- 
ment and  ran  parallel  to  a  highway, 
but  with. sufficient  room  between  them 
to  construct  a  fence  without  interfer- 
ing with  the  use  of  the  highway,  it 
was  held  that  the  company  was  not 
excused  from  building  a  fence  because 
of  the  fact  that  its  toack  at  that  point 
•was  within  the  limits  of  a  municipal- 
ity. 

In  Toledo,  W.  &  W.  R.  Co.  v.  Gary 
(1871)  37  Ind.  172.  it  was  held  that  a 
railroad  company  was  required  to 
fence  its  track  within  the  limits  of  a 
municipality,  where  the  streets  and 
alleys  ended  at  the  track.  The  court 
aaid:  "The  fact  that  the  streets  and 
alleys  of  the  town  terminated  at  the 
railroad  is  no  objection  to  the  erection 
«f  a  fence.  The  strip  of  land  over 
which  the  com^ny  has  a  right  of  way 


is  not  a  public  highway,  and  may  be 
properly  Inclosed,  so  far  as  we  can  see, 
by  the  company.  The  public  right  to 
te-avel  on  the  streets  and  alleys  can 
extend  no  farther  than  they  extend, 
and  at  their  termini  the  railroad  com- 
pany, as  well  as  any  other  owner,  has 
the  right  to  erect  a  fence.  It  would 
not  require  the  fencing  up  or  fencing 
across  any  street  or  alley,  in  order  to 
inclose  that  part  of  the  railroad  where 
the  animal  w:a8  Idlled*" 

A  fortiori,  where  the  corporate  lim- 
its embrace  portions  of  the  adlacent 
country  not  actually  laid  out  as  a  mu- 
nicipality, or  so  laid  out  that  no 
streets  cross  the  tracks  of  a  railroad 
company,  the  obligation  to  fence  is  as 
imperative  as  outside  the  corporate 
limits.  Toledo.  W.  &  W.  R.  Co.  v. 
Jlowell  (1872)  38  Ind.  447;  Toledo,  W. 
A  W.  R.  Go.  V.  Owen  (1878)  43  Ind. 
405;  Coyle  v.  Chicago,  M.  &  St.  P.  R. 
Co.  (1883)  62  Iowa,  518,  17  N.  W.  771. 
See  also  lola  Electric  R.  Co.  v.  Jackson 
.(19Q5)  .70  Kan.  791,  79  Pac.  662;  In- 
ternational &  G.  N.  R.  C^.  V.  Dunham 
(1887)  68  Tex.  231,  2  Am.  St  Rep.  484, 
4  S.  W.  472.  Thus  in  Toledo,  W.  & 
W.  R.  Co.  V.  Howell  (Ind.)  supra,  the 
court  holding  that  the  railroad  com- 
pany was  not  excused  from  fencing  its 
track  where  it  passed  through  a  large 
block  of  land  not  intersected  by  streets 
or  alleys,  said:  "The  statute  makes 
no  exceptions  as  to  the  place  v^here 
stock  shall  be  killed,  as  to  liability,  if 
the  road  is  not  securely  fenced;  but 
this  court  has  interpolated  exceptions, 
such  as  the  crossings  of  highways, 
streets,  and  alleys,  in  towns  and  cities, 
and  at  mills,  where  the  public  have  a 
right  and  a  necessity  to  go  undis- 
turbed; but  this  court  has  not  made, 
and  ought  not  to  make,  under  the  stat- 
ute, an  exception  of  large  blocks  'of 
ground  merely  because  they  are  situ- 
ated within  the  limits  of  a  city.  There 
IS  no  reason  why  such  lands  not  in  a 
city  must  be  fenced,  that  does  not  ap- 
ply with  equal,  if  not  greater,  force 
when  they  are  .within  the  limits  of  a 
city."  Likewise  in  Toledo,  W.  &  W.  R. 
Co.  v.  Owen  (lad.)  supra,  it  was  held 
a  railroad  ^company  was  required  tp 
fence  its  tracks  within  the  limits  of  a 
-city,  where  they,  passed  through  larg? 
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blocks  of  vacant  land  naed  for  farm- 
ing purposes. 

The  fact  tiiat  a  fence  along  the  track 
in  a  city  or  village  might  inconven- 
ience the  company  will  not  excuse  it 
from  complying  with  the  positive  re- 
qnirements  of  the  statute.  Atchison, 
T.  &  S.  F.  R.  Co.  v.  Shaft  (1885)  83 
Kan.  621,  6  Pac.  908;  Greeley  v.  St 
Paul,  H.  ft  U.  R.  Ca  (1886)  S3  Minn. 
136,  63  Am.  Rep.  16,  22  N.  W.  179; 
Bradley  v.  Buffalo,  N.  Y.  ft  E.  R.  Co. 
(1866)  34  N.  Y.  427;  Tracy  v.  Troy  & 
B.  R.  Co.  (1868)  38  N.  Y.  433,  98  Ani. 
Dec.  64.  Thus  it  has  been  held  that 
the  mere  fact  that  it  is  impracticable 
to  place  cattle  guards  at  crossings 
does  not  relieve  the  railroad  frKum  the 
duty  of  fencing  its  track  where  prac- 
ticable. Nelson  v.  Great  Northnni  R. 
Co.  (1893)  62  Minn.  276,  63  N.  W.  1129. 

Nor  will  any  private  interest  or  con- 
venience on  the  part  of  individuals, 
resulting  from  a  fence,  be  sufficient  to 
absolve  a  railroad  from  fencing  its 
tracks.  Atchison,  T.  ft  S.  F.  R.  Co. 
T.  Shaft  (Kan.)  supra. 

The  mere  fact  that  two  or  more  rail- 
roads occupy  adjacent  parallel  rights 
of  way  does  not  relieve  anyone  of  them 
from  the  statutory  duty  to  fence. 
Uarengo  v.  Great  Northern  R.  Co. 
(1901)  84  Minn.  397,  87  Am.  St.  Rep. 
869,  87  N.  W.  1117,  wherein  it  was 
said:  **The  obligation  to  fence  is  ab- 
solute. Public  interests  are  involved 
in  its  performance,  and,  if  the  defend- 
ant company  could  not  so  arrange 
with'  the  adjacent  company  that  the 
entire  tracks  would  be  protected  in 
the  manner  required  by  law,  it  was  in 
duty  bound  to  see  that  its  own  right 
of  way  was  properly  protected.  It 
could  not  relieve  itself  from  its  own 
negligence  in  that  respect  by  showing 
that  another  railroad  company,  simi- 
larly situated,  had  also  be«i  gnilty  of 
the  same  fault." 

It  has  also  been  held  that  a  railroad 
Is  not  esiused  from  fencing  its  tracks 
in  a  city  by  reason  of  an  ordinance 
prohibiting  animals  from  running  at 
large  in  the  city  limits.  Crawford  v. 
New  York  C.  ft  H.  R.  R.  Co.  (1879)  18 
Hun  (N.  Y.)  108. 10  Am.  Neg.  Rep.  166, 
wherein  it  was  said:  "The  ordinance 
of  the  city  of  (Tohoes,  prohibiting  cat- 


tle and  animals  from  running  at  larg* 
within  the  corporate  limits,  did  not 
relieve  the  defendants  from  the  stata- 
tory  obligation  to  erect  and  maintain 
fences  along  its  road,  and  cattle 
guards  at  road  or  street  crossings. 
The  duty  imposed  by  the  statute  re- 
mained, notwithstanding  the  city  ordi- 
nance. The  statute  had  a  broader 
purpose  than  to  protect  cattle  and  ani- 
mals from  {njac7.  It  was  intended  ma 
a  protection  to  tiie  traveling  public  as 
well." 

A  Missouri  statute  requiring  the 
erection  of  fences  along  or  adjoining 
inclosed  or  cultivated  fields  or  unin- 
elosed  prairie  lands  has  been  held  to 
be  inapplicable  to  municipalities,  tho 
court  deeming  it  to  be  evident  from 
the  phraseology  that  it  was  intended 
to  apply  only  to  farming  lands  and  the 
open  prairie.  Rhea  v.  St.  Louis  ft  S. 
F.  R.  Co.  (1884)  84  Mo.  346;  Edwards 
V.  Hannibal  ft  St  J.  R.  Co.  (1877)  66 
Mo.  667;  Elliott  v.  Hannibal  ft  St  J. 
R.  Co.  (1877)  66  Ho.  683.  But  under 
another  statute  imposing  liability  for 
the  failure  to  fence  tracks,  it  has  been 
held  that  while  a  railroad  is  not  re- 
quired by  the  statute  to  fence  its  road 
within  the  corporate  limits  of  munici- 
palities, yet  it  may  and  should  do  so, 
under  penalty  of  having  to  pay  dam- 
ages, where  the  road  crosses  unplatted 
tracts  of  land,  and  such  fences  will 
not  obstruct  stoeeta  and  alleys  already 
opened  or  dedicated  to  public  use. 
Ellis  V.  Pacific  R.  Co.  (1871)  48  Ho. 
231 ;  Gerren  v.  Hannibal  ft  St.  J.  R.  Co. 

(1876)  60  Mo.  406;  Edwards  v.  Hanni- 
bal ft  St.  J.  R.  Co.  (1877)  66  Mo. 
667;  Elliott  V.  Hannibal  ft  St  J.  R.  Co, 

(1877)  66  Mo.  683;  Wymore  v.  Hanni- 
bal ft  St  J.  R.  Co.  (1883)  79  Mo.  247; 
Young  V,  Hannibal  ft  St  J.  R.  Co. 
(1883)  79  Mo.  S36;  Lane  Chicago, 
R.  I.  ft  P.  R.  Co.  (1886)  18  Mo.  App. 
656;  Vanderworker  v.  Missouri  P.  R. 
Co.  (1892)  48  Mo.  App.  654;  Hurd  v. 
Chappell  (1901)  91  Mo.  App.  317; 
Stout  V.  St  Louis,  L  M.  ft  S.  R.  Ca 
(1909)  142  Mo.  App.  1,  125  S.  W.  230; 
Lash  V.  Southwest  Uissouri  R.  Ck». 
(1916)  —  Mo.  App.  — .  180  S.  W.  11; 
Collins  V.  St  Louis,  I.  M.  ft  3.  R.  Ca 
(1916)  —  Ho.  App.  — ,  181  S.  W.  691; 
Dnbray  v.  Chicago  ft  A.  R.  Co.  (1916) 
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Mo.  App.  — ,  182;  S.  W.  1092.  In 
Acord  T.  St.  Louifl  Sotrthwestvrn  R.-  Go; 
(190S)  118  Mo.  App.  84,  87  S.  W.  537, 
the  rule  in  Missouri  was  stated  as  fol- 
lows: "While  hy  the  authorities  it  is 
settled  that  the  railroads  are  required 
by  the  statute  to  fence  only  sneh  por- 
tions of  tiie  road  as  pass  throorh  in- 
closed or  cultivated  or  uninclosed 
lands  outside  of  incorporated  towns 
and  cities,  and  outside  of  platted 
towns  in  which  streets  are  dedicated 
to  public  use.  except  the  crossins  of 
public  and  statutory  private  roads, 
and  that  they  are  exempt  from  being 
held  for  the  penalty  under  the  double- 
damage  statute  for  any  injury  to  stodc 
occurring  on  their  roads  at  their  nec- 
essary station  and  depot  grounds,  it 
is  equally  well  settled  that  they  may 
be  held  .  .  .  for  what  is  commonly 
termed  single  damages,  by  way  of  dis- 
tinguishing it  from  the  double-dam- 
age section,  under  ft  2867,  Rev.  Stat 
1899,  for  stock  killed  at  such  point  on 
the  road  as  the  company  is  not  re- 
quired by  the  statute,  on  tiie  one  hand, 
to  fence,  and  are  not  required,  on  the 
other  band,  by  the  decisions,  to  leave 
nnfenced  for  the  accommodation  of 
the  public,  and  therefore  considered 
to  be  places  which  are  not  required  to 
be,  yet  might  be  fenced,  without  dis- 
commoding the  public  or  imperiling 
the  lives  of  railroad  employee.  The 
courts  have  recognized  that  there  are 
such  situations.  Such  a  place  has 
been  judicially  determined  to  exist 
where,  inside  of  an  incorporated  town, 
there  is  a  piece  of  territory  in  which 
there  is  neither  streets  nor  alleys,  and 
which  Is  remote  from  the  depot,  and 
therefore  the  public  travel  and  conven- 
ience would  not  be  interrupted  by 
fences.  [Wymore  v.  Hannibal  &  St.  J. 
R.  Co.  (1883)  79  Mo.  247;  Young  v. 
Hannibal  &  St.  J.  R.  Co.  (1883)  79  Mo. 
836.]  In  event  of  stock  being  killed 
at  such  point,  while  a  recovery  would 
bo  denied  therefor  under  tiie  double- 
duoage  section,  as  fencing  is.  not  re- 
quired by  the  statute  (Edwards  v. 
Hannibal  &  St.  J.  R.  Co.  (1877)  66  Mo. 
667;  Rhea  v.  St.  Louis  &  S.  F.  R.  Co. 
(1884)  84  Mo.  345),  yet  it  is  held  that 
•a  such  place  is  one  at  which  the  rail- 
road might  have  fenced  and  failed  to 


do  so,  a  recovery  could  be  had  for  sin- 
gle damages  therefor  nnder  the  arbi- 
trary rule  of  §  2867,  Rev.  Stat.  1899. 
That  section  enacts  an  arbitrary  rule 
to  the  effect  that  the  owner  of  stock 
Idlled  or  injured  by  locomotive  cars 
or  carnages  of  the  railroad  may  re- 
cover the  value  of  the  animal  without 
any  proof  ot  negligence  on  the  part  of 
the  servants,  agents,  or  officers  of  the 
company,  but  it  provides  it  shall  not 
apply  to  an  accident  occurring  on  a 
portion  of  the  road  which  may  be  In- 
doaed  by  a  lawful  fence,  or  in  a  cross- 
ing of  a  public  highway  where  no 
fences  are  required  under  this  section. 
It  imposes  no  such  obligation.  But  it 
is  said  that  it  was  designed  by  this 
section  to  furnish  an  inducement  to 
the  roads  to  fence  their  tracks  at  such 
places  as  could  be  fenced  without  in- 
convenience to  the  public  and  danger 
to  the  employees,  where  it  was  not 
deemed  absolutely  necessary  by  the 
legislature  to  require  them  to  fence, 
and  that  fn  event  stock  was  killed  by 
reason  of  thq  failure  to  fence  at  such 
points,  where  they  might  lawfully 
have  done  so,  then  in  an  action  for  the 
value  of  such  stock,  proof  of  negli- 
gence is  dispensed  with  thereunder  as 
the  law  raises  the  inference  of  negli- 
gence. The  ownw  has  only  to  prove 
the  killing,  and  the  law  presumes  care- 
lessness. And  that  a  prima  facie  case 
is  made  by  showing  ownership  and 
the  killing  of  the  animal  on  the  road 
at  a  point  which  might  have  been 
fenced  without  inconvenience  or  dan- 
ger, as  above  indicated,  yet  was  left 
unfeuced." 

It  has  been  held  in  at  least  one  Ju- 
risdiction that  a  statute  making  the 
failure  of  a  railroad  to  fence  against 
stock  prima  facie  evidence  of  negli- 
gence is  inapplicable  to  railroads 
within  the  limits  of  an  incorporated 
municipality.  Ryan  v.  Northern  P.  R. 
Co.  (1898)  19  Wash.  533,  63  Fac.  824, 
wh^ein  the  court,  distinguishing  be- 
tween the  duty  to  fence  under  statutes 
expressly  requiring  it,  and  a  statute 
imposing  a  liability  for  injuries  to  ani- 
mals unless  the  right  of  way  is  fenced, 
said:  "It  is  contended  by  the  appel- 
lant that  incorporated  tewns  are  not 
excepted  from.th.e  provision  of  thia 
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act  in  relation  to  f  eiiclnsr,  and  several 
cases  are  cited  to  sustain  the  conten- 
tion. An  examination  of  them»  how- 
ever, convinces  us  that  they  are  not 
in  point,  but  that  they*  were  adjudica- 
tlon'B  in  states  where  there  was  an 
express  statute  demanding  the  f  encins 
by  risilroad  companies  of  tiieir  tracks, 
and  it  will  be  observed  that  there  are 
no  special  provisions  In  our  statute." 

h.  Troi^  laid  on  or  aoress  highuKty. 

Althoug:h  many  of  the  statutes  re- 
lating to  the  fencing  of  railroad  tracks 
require  generally  the  inclosing  of  the 
entire  line  of  road,  the  courts,  in  con- 
struing such  statutes,  have  interpolat- 
ed certain  exceptions  to  the  general 
language  used,  and  have  held  that 
wherever  superior  obligations  forbid 
a  fence  the  statute  is  inapplicable. 

As  was  said  in  Atchison,  T.  &  S.  P. 
R.  Co.  V.  Shaft  (1886)  33  Kan.  621.  6 
Pae.  908:  "Whenever  it  appears  from 
the  general  coarse  of  legislation  that 
the  public  have  a  paramount  interest 
in  having  particular  portions  of  the 
railroads  of  the  state  unfenced,  we 
shall  hold  that  the  statutes  requiring 
railroads  to  be  fenced  have  no  appli- 
cation to  such  places,  and  that  the 
railroad  companies  are  not  required 
to  fence  their  roads  at  such  places. 
This  reception  to  the  general  rule  re- 
quiring railroad  companies  to  fence 
their  roads  will  apply  to  all  public 
highways,  including  streets  and  alleys 
in  cities,  towns,  and  villages." 

Thus  it  is  unquestioned  that  public 
streets  furnish  an  exception  to  the 
duty  of  a  railroad  to  fence,  and  a  rail- 
road company  cannot  be  required,  or 
even  permitted,  to  build  fences  across 
legally  laid  out  highways  crossing  its 
tracks.  Lafayette  &  I.  R.  Co.  v.  Shrin- 
er  (1864)  6  Ind.  141;  Blandford  v. 
Minneapolis  &  St  L.  R.  Co.  (1887)  71 
Iowa,  310,  60  Am.  Rep.  795,  32  N.  W. 
857;  Gibson  v.  Iowa  C.  R.  Co.  (1907) 
186  Iowa,  416,  113  N.  W.  927;  Stem 
V.  Michigan  C.  R.  Co.  (1889)  76  Mich. 
691,  43  N.  W.  587;  Greeley  v.  St.  Paul, 
M.  &  M.  R.  Co.  (1885)  33  Minn.  136,  53 
Am.  Rep.  16,  22  N.  W.  179;  Marengo 
V.  Great  Northern  R.  Co.  (1901)  84 
Minn.  397,  87  Am.  St.  Rep.  369,  87  N. 
W.  1117;  Nashville,  C.  ft  St  L.  B.  Co. 


V.  Hughes  (1894)  94  t^nii.  460,  29  & 
W.  723;  International  ft  G.  N.  R.  Co. 
V.  Leuders  (1888)  1  Tex.  App.  Civ.  Gas. 
(White  &  W.)  133. 

So,  where  a  railroad  is  laid  along  a 
public  street  in  a  city  or  village,  and 
such  street  has  not  been  vacated  by 
the  puhlic,  the  company  Is  not  re* 
quired  or  entitled  to  fence  its  track. 
Indianapolis,  C.  ft  L.  R.  Co.  v.  Warner 
(1871)  35  Ind.  615;  Louisville,  N.  A. 
ft  C.  R.  Co.  V.  Francis  (1877)  58  Ind. 
389;  Union  P.  R.  Co.  v.  Dyche  (1882) 
28  Kan.  200;  Rippe  v.  Chicago,  M.  ft 
St  P.  R.  Co.  (1S89)  42  Minn.  84,  6 
L.R.A.  864.  43  N.  W.  662. 

In  Bridges  v.  Missouri,  E.  ft  T.  R. 
Co.  (1908)  132  Mo.  App.  576, 112  S.  W. 
37,  it  was  said  that  the  statutory  duty 
to  fence  was  subject  to  an  implied  ex- 
ception permitting  switches  to.  remain 
unfenced  when  such  fences  would  en- 
danger the  lives  of  employees. 

And  in  Ft  Worth  ft  D.  C.  R.  Co.  v. 
Hodge  (1910)  68  Tex.  Civ.  App.  540, 
126  S.  W.  860,  it  was  held  that  a  rail- 
road was  not  required  to  fence  its 
track  at  its  switch  limits  within  a 
municipality. 

The  judicial  rule  exempting  railroad 
companies  from  the  duty  of  fencing 
their  tracks  between  proper  station 
limits  cannot  1m  extended  to  lonff 
passing  tracks  constructed  in  the 
process  of  converting  a  single  into  a 
double-tracked  road,  and  not  forming 
part  of  a  switchyard  proper.  Bridges 
V.  Missouri,  K,  &  T.  R.  Co.  (1911)  169 
Mo.  App.  577,  141  S.  W.  440. 

In  Bernardi  v.  Northern  P.  R.  Co. 
(1910)  18  Idaho,  76,  27  L.R.A.(N.S.) 
796,  108  Pac  542,  It  was  held  that 
under  a  statute  making  it  the  duty  of 
railroads  to  fence  on  each  side  of  its 
roads  "where  the  same  passes  through, 
along,  or  adjoining  inclosed  or  culti- 
vated fields  or  inclosed  lands,"  a  rail- 
road company  was  not  required  to 
fence  its  road  where  it  ran  through 
a  nanrow  canyon,  with  a  publie-trav^ 
eled  road  occupying  almost  the  entire 
apace  between  the  ends  of  the  ties  and 
the  foot  of  a  precipitous  mountain  on 
one  side  of  the  track,  and  residences 
and  stores  occupying  almost  the  en- 
tire space  between  the  ends  of  the  ties 
and  the  foot  of  the  mountain  on  the 
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ether  side,  thiel«  bein^  no  cultivated  B.  Co-  (18T7).  66  Xo.:  6S8.  Thus,  th 

fitldn  or  inclosed  lands  at  such  place.  Jxmz     Centraj  B...C0.  (lora)  supri. 

In  construing  this  statute  the  court  the  court,  in  holding  that  a  rallvoaA 

■aid:   **By  the  language  'inclosed  or  was  neither  required  nor  entitled  to 

oultiTated  fields  or  Inclosed  lands,'  aa  fence  the  jteacks  at  a  sipreet.  erossint, 

used  in  this  section,  the  legislatura  though  the  street  had  not  actually 

clearly  bad  in  mind  rural  or  country  been  opened  to  public  travel,  said: 

districts  where  the  railroad  runs  "The  only  ground  upon  which  any 

through,  along,  or  adjoining  inclosed  claim  can  be  made  that  the  defendant 

or  cultivated  fields  or  inclosed  lands,  is  liable  is  that  the  street  is  questioli 

and  did  not  intend  to  make  such  sec-  had  not  been  opened  to  pubHc  travel, 

tion  apply  to  monieipalities  or  towns.  It  was,  however,  a  street  in  an  addft- 

whether.  incorporated  or  not,  unless  tion  to  the  town,  duly  platted  and 

such  town  was  so  ertended  as  to  in-  ^recorded,  and  no  one  bad  the  right  t» 

elude  fields  or  inclosed  lands  other  obstruct  it  with  fencM  because  it  wAi 

than  town  lots,  or  to  a  railroad  pass-  not  in  use  by  the  public.   The  oWnct 

ing  along  or  in  front  of  town  lots  or  of  lots  in  the  platted  addition  would 

inclosed  lots  used  for  residence  pur^  have  an  undoubted  right  to  insist  that 

poses  only.  Had  the  language  of  this  the  streets  should .  be  kept  open.  If 

section  been  general,  and  specified  it  were  lawful  for  railroad  compaiKieft 

*tiiat  every  railroad  company  operate  to  fence  up  all  streets  and  alleys  which 

ing  any  steam  or  electric  railroad  in  have  not  been  opened  for  public  travel, 

this  ,  state  shall  erect  and  maintain  it  would  materially  afifect  the  value.<^ 

lawful  fences  not  lese  than  4  feet  high  lots  upon  such  streets,  and  retard  the 

on  each  side  of  its  roadbed/  then  the  growth  of  our  cities  and  towns." 

statute  would  have  applied  to  the  road  And  it  has  been  held  that  although, 

where  it  runs  through  municipalities  within  the  limits  of  a  municipality, 

and  towns,  whether  incorporated  or  the  original  proprietor  or  other  person 

not;  and  the  question  then  might  arise  to(A  possession  of  and  used  for  farm- 

whether,  by  such  language,  it  was  the  ing  purposes  lands  dedicated  to  the 

Intention  of  the  legislature,  or  wheth-  public  use,  a  railroad  waa  nevertheless 

er  it  was  in  the  power  of  the  legisla-  relieved  from  the  duty  to  fence  at  that 

ture.  to  require  the  railroad  company  point  Elliott  v.  Hannibal  &  St.  J.  R. 

to  fence  its  road  where  it  would  be  Co.  (1877)  66  Mo.  688. 


Meyer  v.  North  Missouri  H.  Co.  (1864)  (1904)  72  Neb,  793, 101  N.  W.  9Sl,  11« 
^  Ha  862;  Elliott  .  V.  Hannibal  ft  St    K  W,  eSQi  -Coit  v:  Chicago -A  N.  W.  R. 
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•Go.  (1»10>  86  Neh.  136, 126  N.  W.  999; 
AeGraw  T.  Chlcftffo,  B.  &  Q.  R.  Co. 
a*17)  161  Neb.  724,  164  N.  W.  706. 
Sm  alM  Chicago,  B.  &  Q.  R.  Co.  v. 
Hncan  <1889)  27  Neb.  801,  48  N.  W. 
U48. 

Under  a  statute  excepting  cities, 
tawns,  and  villasee  from  the  territory 
wbich  a  railroad  is  required  to 
fenee  its  right  of  way,  it  has  been  held 
■Uiat,  to  constitute  a  village  within  the 
meaning  of  the  statute,  it  is  not  nec- 
assary  that  there  shall  be  a  plat  dedl- 
eaftiiiff  the  streets,  etc.  niinois  &  C.  R. 
Gow  WiUlams  (1861)  27 IIL  48,  where- 
in it  was  said :  "The  court  also  erred  in 
Its  Instruction  as  to  what  constitutes 
%  town  or  Tillage,  under  the  statute. 
The  instruction  la  this:  'To  constl- 
tutfe  a  town,  city  or  village,  there 
should  be  something  more  than  sim- 
ply a  place  or  point  at  which  people 
live.  There  must  be  a  dedication  of 
the  sheets,  alleys,  etc.,  to  the  public' 
Thiri  was  substantially  telling  the  jury 
ttiat  no  matter  how  many  people  lived 
At  the  place,  or  what  business  was 
done  there,  It  could  not  be  a  town  or 
village  unless  It  was  laid  out  and 
platted  under  our  statute.  Such  is 
not  the  law.  Any  small  assemblage 
itf  houses*  for  dwellings  or  business, 
or  both,  in  the  country,  constitutes  a 
village,  whether  they  are  situated  up- 
on regularly  laid  out  streets  and  alleys 
9r  not.  And  the  proof  abundantly 
shows  that  this  was  a  village.  It  was 
called  St  Johns.  There  was  at  this 
point  a  railroad  station,  a  mill,  a 
blacksmith  shop,  a  store,  and  a  gro- 
eeiy.  The  number  of  dwellings  is  not 


iglvM^  but  the  reasonable  prssamptlen 
is  that  they  were  sufficient  at  lei^  to 
■accommodate  the  persons  doing  busi- 
ness in  the  village."  To  the  same 
effect  Toledo,  W.  ft  W.  R.  Go.  v.  Spang- 
ler  (1874)  71  IIL  568. 

In  Toledo,  W.  &  W.  R.  Co.  v.  (Thapin 
(187S)  66  111.  504,  it  was  held  that,  in 
determining  the  limits  of  a  village 
within  the  meaning  of  a  statute  eaC" 
empting  railroad  companies  from  the 
.duty  of  fencing  their  tracks  within 
cities,  towns,  and  villages,  the  location 
ot  the  plat  was  not  conclusive,  and  a 
switch  located  adjacent  to  the  limits 
of  a 'village  surrounded  by  warehouses 
Mid  stores  and  used  by  the  public  aa 
a  part  of  the  village  should  be  con- 
sidered, for  the  purposes  of  the  stat- 
ute, as  within  the  village  limits,  whera 
a  fence  was  not  required. 

However,  ft  was  said  In  Ewfng 
Chicago  &  A.  R.  Co.  (1874)  72  la  26: 
''^e  presumption  Is  that  the  houses 
compose  the  village,  and  if  the  place 
where  the  cow  was  killed  was  beyond 
them,  it  was  beyond  the  village.  If 
the  town  extended  beyond  the  houses, 
the  defendant  should  have  shown  it. 
The  evidence  hwe  is  clear  and  uncon- 
tradicted that  there  are  no  houses  or 
streets  as  far  north  as  the  section 
house,  and  there  is  no  evidence  that 
the  adjacent  territory  is  a  part  of  the 
village,  by  user  or  otherwise.  We  are 
therefore  of  opinion  that  the  place  at 
which  the  cow  was  killed  was  beyond 
the  limits  of  the  village,  and  that  it 
was  defendant's  duty  to  have  erected 
and  maintained  fences  there,  as  re- 
quired by  the  statute."         BL  B. 


TONY  DI  CAPBIO,  Admr.,  etc.,  of  Peter  Di  Caprio,  Deceased,  Respt, 

V. 

NEW  YORK  CENTRAL  RAILROAD  COMPANY,  Appt 

tfew  Tork  Court  of  AppetOa—ApHl  10,  1091. 
(281  N.  Y.  94,  181  N.  E.  746.) 

Kftllroads  —  absence  of  fence  —  injury  to  child  —  liability. 

Failure  of  a  railroad  company  to  comp^  with  a  statute  requlrinir  it 
to  maintain  fences  sufflcient  to  prevent  horses,  cattle,  sheep,  and  hogs 
tram  straying  upon  its  road,  and  nu^ng  the  company  liable  for  iiUury 
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DI  CAFRIO  V.  NEW  YORK  C.  B.  CO.    v  m 
{ati  V.  Y.  $i,  ui  jr.  w.  nt.} 

to  domestic  uinwls  injured  throui^  failure  to  etmiply  with  liie  etatal% 

does  not  render  it  liable  for  injaries  to  a  child  straying  upon  ita  road  «l 

a  point  where  it  is  not  fenced, 

ISee  note  on  this  question  beginning  on  page  944.] 


Appeal  by  defendant  from  a  jadgment  of  the  Appellate  Division  of  the 
Supreme  Court,  Third  Department,  reversing  a  nonsnit  entered  by  a  Trial 
Term  for  Montgomery  County,  and  granting  a  new  trial,  in  an  action 
brought  to  recover  damages  for  the  alleged  negligent  killing  of  plaintilTa 
intestate.  Reversed. 

The  facts  are  st&ted  in  the  oi^on  of  the  court 

Hr.  W.  J.  Kernan  for  appellant.  Andrews,  J.,  delivered  the  opinion 

Mr.  Harry  Y.  Borst,  for  respondent:    of  the  court: 


A  violation  by  defendant  of  the  pro- 
visions of  §  62  of  the  Bailraad  Law 
was  evidence  of  negligence  for  the 
jury. 

Amberg  v.  Kinley,  214  N.  Y.  581, 
L.R.A.1915E,  519,  108  N.  E.  830.  9 
N,  C.  C.  A.  552;  Union  P.  R.  Co.  v.  Mc- 
Donald, 162  U.  S.  262.  38  L.  ed.  434, 
14  Sup.  Ct.  Rep.  619;  Martin  v.  Her- 
zog,  228  N.  Y.  164.  126  N.  E.  814; 
Kelley  v.  New  York  State  R.  Co.  207 
N.  Y.  342,  100  N.  E.  1115;  Leggett  v. 
Rome  W.  &  O.  R.  Co.  41  Hun,  80; 
Graham  r,  Delaware  &  H.  Canal  Co. 

46  Hun,  386 ;  Lee  v.  Brooklyn  Heights 
R.  Co.  97  App.  Div.  Ill,  89  N.  Y.  Supp. 
662;  Prendegaat  v.  New  York  C.  &  H. 
R.  R.  Co.  68  N.  Y.  652;  Donnegan  v. 
Erhardt,  119  N.  Y.  468,  7  LJLA.  627, 
23  N.  B.  1051;  Mendizabal  v.  New 
York  C.  &  H.  R.  R.  Co.  89  App.  Div. 
886,  86  N.  Y.  Supp.  896;  Thomas  v. 
Utica  &  B.  River  R.  Co.  97  N.  Y.  246; 
Marcott  v.  Marquette.  H.  &  0.  R.  Co. 

47  Mich.  1.  10  N.  W.  63;  Marcott  v. 
Marquette,  H.  &  O.  R.  Co.  49  Mich.  99, 
13  N.  W.  374;  Chicago,  B.  &  Q.  R.  Co. 
V.  Grablin,  38  Neb.  90,  56  N.  W.  796, 
67  N.  W.  522;  Blair  v.  Milwaukee  & 
P.  du  C.  R.  Co.  20  Wis.  264,  10  Am. 
Neg.  Cas.  618;  Isabel  v.  Hannibal  & 
St.  J.  R.  Co.  60  Mo.  484;  Eeyser  v. 
Chicago  &  G.  T.  R.  Co.  56  Mich.  659, 
66  Am.  Rep.  405.  23  N.  W.  311; 
Schmidt  v.  Milwaukee  &  St.  P.  R.  Co. 
23  Wis.  186,  99  Am.  Dec.  158;  Dever- 
eaux  V.  Thornton.  4  Ohio  Dec.  Reprint, 
449;  Terre  Haute  &  I.  R.  Co.  v. 
Williams,  69  III.  App.  392.  172  III.  379, 
50  N.  E.  116;  Mattes  v.  Great  Northern 
R.  Co.  100  Minn.  34,  110  N.  W.  98; 
Atchison,  T.  &  S.  F.  R.  Co.  v.  Reesman, 
28  URA.  768.  9  C.  C.  A.  14,  19  U.  S. 
App.  696.  60  Fed.  87a 


Section  52  of  the  Railroad  Lkw 
(Consol.  Laws,  §  49)  provides  that 
a  railroad  oorporaticm  shall  erect 
and  maintain  fences  on  both  sides 
of  its  right  of  way  sufficiently  high 
and  strong  to  prevent  horses,  cat- 
tle, sheep,  and  hogs  from  going  upon 
its  road  from  the  adjacent  iandi^ 
and  until  this  is  done  shall  be  Uabh 
for  all  damages  caused  by  its  agents, 
engines,  or  cars  to  any  domestie 
animal  thereon.  The  fence  need  not 
be  built,  however,  when  not  necea- 
sary  to  prevent  such  Awiiwalg  from 
reaching  its  tracks. 

Through  a  farm  occupied  Tony 
Di  Caprio  ran  the  New  York  Centrsl 
Railroad.  On  this  portion  of  ita 
road  the  defendant  had  failed  to 
comply  with  the  statute.  As  a  re- 
sult one  of  Di  Caprio's  cows  had 
been  killed.  His  house  stood  some 
70  feet  from  the  tracks.  The  spaca 
between  was  substantially  level.  On 
May  30,  1917,  his  child,  two  yean 
of  age,  momentarily  escaped  from 
those  having  control  of  it,  wandered 
onto  the  railroad,  and  was  struck 
by  a  passing  train.  For  his  death 
this  actioT^  is  brought ;  the  sole  neg- 
ligence claimed  being  the  absence  of 
the  fence.  It  is  said  by  the  app^ 
lant  that  the  legislative  intent  in  ra- 
quiring  fences  was  not  the  safety  ef 
persons  who  might  trespass  upon 
the  right  of  way.  but  was  to  pre- 
vent  the  presence  thereon  of  do- 
mestic animals  and  the  comioqmut 
possibility  not  on|y  of  loss  to  tfailr 
owners,  but  of  danger  to 
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tf  icainftpii  Vhierelore,  jo.far  Hb  IhK 
deceased  is  concerned,  there  was  no 
negligence  which  will  permit  a  rer 
covery  of  damages  fdr  his  death.  ' 


guiOpd  ftHy  Individual-  1»ho 
unconsciously  '  tres-  .     x  . 
pass  upon  the  right  «*»'o»«»t 
of  WMT  ?    We  find 
no  si^  '  of  such  '  a' 
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Where  a  statutory  duty  is._izar— .JtujDQ.s&   The  fence  is  to  be  suffi- 


posed  upon  one  for  the  direct  bene- 
JBft  or  iffoteetion-of  another,  and  the 
Jatter  is  damaged  because  this  duty 
w  not  performed,  a  .cause  of  action 
ajtises  m  his  favor  based  upon  the 
Statute  (Amberg  v.  Kinley,  214  N. 
Y.  531,  L.R.A.1915E,  519,  108  N.  E. 
830,  9  N.  C.  C.  A.  552),  but  no  one. 
I^t  .included  in  the  class  so  directly  to 
be  benefited  may  complain  because 
tiie '  statute  is  <  not  complied  with 
{J^ang  V.  New  York  C.  R.  Co.  227  N. 
y.  507, 125  N.  E.  6»1).  The  rule  is 
not  dissimilar  to  that  applicable  to 
provisions  said  to  be  unconstitution- 
al. Middleton  v.  Texas  Power  & 
Light  Co,  249  U.  S.  152,  156,  63 
t.  ed.  527,  531,  39  Sup,  Ct.  Rep. 
?27. 

On  the  other  hand,  a  statute  or 
a  city  ordinance  may  be  general  in 
its  character  and  may  define  the  de- 
gree of  care  which  one  shall  exercise 
in  his  calling  or  occupation.  Failure 
to  use!  such  care  is  evidence  more 
or  less  cpnclusive  of  negligence  as 
tb  everyone.  Again,  a  particular 
statute  may  have  both  ends  in  view. 
Kelley  v.  New  York  State  R.  Co.  207 
1*:  Y.  342,  100  N.  E.  1116.  When 
this  is  BO,  he  who  is  to  be  particular- 
ly protected  has  a  cause  of  action 
because  the  statute  is  violated  to 
his  injury..  Others,  one  based  on 
negligence. 

Primarily  the.  section  in  question 
lipas  intended  to  protect  the  owners 
q{  domestic  animals  against  loss, 
passengers  and  employees  of 
the  railroad  against  danger.  This 
is  clear  not  only  from  the  language 
«jfied,  but  from  the  history  of  the 
act.  As  to  such  persons,  where,  be- 
cause of  the  absence  of  a  fence  an 
animal  strayed  upon  the  track  and 
a  .colli8i<m  resulted,  the  statute  iiri- 
poses  responsibility.  Donnegan  v. 
Brhardt,  119  N.  Y.  468,  7  L.R.A. 
eZTy  23  N;  E.  1051.  Was  there,  how- 
«v^«  the  f^riiher  ^teht  *  to  safci- 


cient  to  prevent  animals  going  upon 
iAt&  zailroadv-ffom''  adjacent  lands. 
Until  built,  the  company  is  liable  for 
all  damages  done  to  such  animals. 
■  No  fence  is  required  if  not  necessary 
to  prevent  such  a  trespass.  Because 
of  the  peculiar  use  made  by  the  rail- 
;  road  of  its  land  and  the  excessive 
peril  caused  not  Qnly  to  the  animal 
straying  upon  it,  but  to  the  road 
itself,  it  seemed  wise  to  abolish  in 
this  instance  the  ancient  rule,  and 
to  require  the  corporation  to  fur- 
nish the  jvecessary  protection.  This 
is  what  the  legislature  had  in  mind. 
No  hint  is  given  that  it  also  consid- 
ered the  possibility,  of  an  involun- 
tary trespass  by  an  adult  or  a  child ; 
that  for  this  object  also  fences  were 
commanded.  Certainly,  in  view  of 
subdivision  4  of  §  1990  of  the  Penal 
Law  (Consol.  Law,  chap.  40),  it  had 
no  thought  of  a  voluntary  trespass. 

There  seems  to  be  no  decision  in 
this  stat^  which  cQntrols  our  action. 
Elsewhere  under  somewhat  similar 
statutes  the  results  conflict.  In 
Massachusetts  (Menut  v.  Boston  & 
M,  R.  Co.  207  Mass.  12,  30  L.R.A. 
(N.S.)  1196,  92  N.  E.  1032,  20  Ann. 
Cas.  1213),  Maine  (Kapemaros  v. 
Boston  &  M.  R.  Co.  115  Me.  467,  99 
Atl.  441),  New  Hampshire  (Casista 
V.  Boston  &  M.  R.  Co.  69  N.  H.  649, 
45  Atl.  712),  Ohio  (Lake  Shore  & 
M.  S.  R.  Co.  V.  LQdtke,  69  Ohio  St. 
884,  69  N.  E.  653, 15  Am.  Neg.  Rep. 
652),  Illinois  (Bischof  v.  Illinois  S. 
R.  Co.  232  111.  446,  83  N.  E.  948,  13 
Ann.  Cas.  185),  Indiana  (Baltimore 
&  O.  S.  W.  R.  Co.  V.  Bradford,  20 
Ind.  App.  348,  67  Am.  St.  Rep.  252, 
49  N.  E.  388),  and  Iowa  (Cohoon 
V.  Chicago,  B.  &  Q.  B.  Co.  90  lowa^ 
169,  57  N.  W.  727),  it  is  said  that 
the  object  of  the  legislature  is  solely 
to  prevent  the  straying  of  cattle. 
The  contrary,  at  least  so  far  as  chil- 
dren non  sui  juris  "  is  concerned,  U 
the  nlle  in  Wisconsin  (Schmidt  v. 
Missouri  &  St  P.  R;  0. 23  Wis.  186, 
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99  Am.  Dec  158),  Missouri  (Isabel 
V.  Hannibal  &  St,  J.  R.  Co.  BO  Ma 
484),  Minnesota  (Schreiner  v.  Great 
Northern  R.  €o;  8«  Mii£n.  24&,  247,- 
68  L.R.A.  75,  90  N.  W.  400),  Ne- 
.-braska  (Chicago,  B.  &  Q.  R.  Go.  v. 
Grablin,  38  Neb.  90,  56  N.  W.  796,  57 
-N.  W.  522),  and  Michigan  (Keyser 
V.  Chicago  &  G.  T.  R.  Co.  66  Mic)i. 
'559, 56  Am.  Rep.  405, 23  N.  W.  311). 

Twice  similar  questions  have  been 
discussed  in  the  Supreme  Court  of 
the  United  States.  A  Colorado  stat- 
ute provided  that,  where  miners 
piled  up  slack  coal  in  quantities  like- 
ly to  produce  spontaneous  combus- 
tion, they  should  so  fence '  the 
.ground  as  to  prevent  access  by  loose 
horses  and  cattle.  A  failure  to  do 
so  was  made  a  misdemeanor.  At 
such  a  place  a  child  was  injured  un- 
der circumstances  that  would  have 
made  the  defendant  liable  at  com- 
mon law,  but  the  trial  judge  in- 
structed the  jury  that  the  failure  of 
the  owner  to  fence  the  slack  as  re- 
quired by  statute  was  negligence,  of 
which  the  plaintiff  could  complain. 
The  Supreme  Court  says  that  pri- 
marily this  statute  was  intended  to 
protect  horses  and  cattle,  "but  it 
was  not,  for  that  reason,  wholly  in^ 
applicable  to  the  present  case  upon 
the  issue  as  to  negligence.  .  .  . 
The  nonperformance  by  the  railroad 
company  of  the  duty  imposed  by 
statute,  of  putting  a  fence  around 
its  slack  pit,  was  a  breach  of  its  duty 
to  the  public,  and  therefore,  evi- 
dence of  negligence,  for  which  it 
was  liable  in  this  case,  if  the  injuries 
in  question  were,  in  a  substantial 
sense,  the  result  of  such  violation  of 
duty."  Union  P.  R.  Co.  v.  Mc- 
Donald, 152  U.  S.  262,  283,  38  L.  ed. 
434,  443,  14  Sup.  Ct.  Rep.  619,  627. 

In  Hayes  v.  Michigan  C.  R.  Co. 
Ill  U.  S.  228,  240,  28  L.  ed.  410,  415, 
4  Sup.  Ct,  Rep.  369,  374,  the  court 
again  says  in  reference  to  a  fencing 
statute  for  protection  of  animals, 
that  "although  in  the  case  of  injury 


to  persons  by  reason  of  the  same 
:  default,  the  failure  to  fence  is  not, 
as  in  the  case  of  animals,  conclusive 
of  thff  IiabilUy,*irreBaHtctive  of  neg- 
ligence, yet  an  action  will  lie  for  the 
personal  injury,  ,  sod.  this  breachrof 
.duty  will  be  evidence  of  negligencei" 

This  statement,  however,  is  pure- 
ly obiter,  for.  in  the  case  before  th^ 
'court  the  ordinance  in  question  ex- 
pressly provided  for  fences  to  pre- 
vent animals  straying  on  the  tracks 
"and  to  secure  persons  and  property 
from  injury,"  It  should*  be  noticed 
that  the  McDonald  Case  is  referred 
to  in  Ambersr  v.  Kinley,  214  N.  Y. 
631,  L.R.A.1915E.  519,  108  N.  E. 
830,  9  N.  C.  C.  A,  552,  but  only  with 
reference  to  another  question  then 
before  the  court. 

Had  the  language  of  the  Colorado 
statute  and  that  of  the  Railroad 
Law  been  substantially  identical, 
our  respect  for  the  decisions  of  the 
Supreme  Court  should  require  us  to 
reach  the  same  result,  but  the  lan- 
guage of  the  former  may  be  so  inter- 
preted as  to  require  a  fence  in  any 
event,  and  the  reference  to  horses 
and  cattle  simply  as  fixing  the  na- 
ture of  the  fence  which  is  to  be  built. 
With  us,  on  the  other  hand,  the  ob- 
ject for  which  the  fence  is  ordered 
is  clearly  defined.  So  we  do  not 
think  Judge  Harlan's  opinion  should 
control  us.  Giving  effect,  therefore, 
to  the  intent  of  the  legislature,  we 
should  hold  that  the  absence  of  the 
fence,  under  the  circumstances,  was 
neither  a  breach  of  a  statutory  duty 
owing  to  the  deceased,  nor  was  it 
the  basis  for  any  claim  of  negli- 
gence. 

The  judgment  of  the  Appellate 
Division  should  be  reversed,  and 
that  of  the  trial  court  afiirmed,  with 
costs  in  this  court  and  in  the  Appel- 
late Division. 

Hiscock,  Ch.  J.,  and  Chase,  Hogan, 
'CardoflGo^  Pound,  and  Crane,  JJ,  con- 
cur. 
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ANNOTATION. 
Dolj  of  naroMl  to  f«Boe  triMk  m  agamt  cUUnb. 


I.  Introdactory,  944. 
n.  Statnte  imposing^  absoltrte  duty  to 

fence,  944. 
m.  Statute  impoaing  liability  for  all  dai»> 
agaa  aoatained,  946. 

I,  IMroductory, 

Under  the  common  law  a  railroad 
company  was  not  required  to  fence  its 
tracks.  See  11  R.  C.  L.  890.  The 
common-law  rule  was  applied  in  West- 
em  &  A.  R.  Co.  v.  Rogers  (1898)  104 
6a.  224,  30  S.  E.  804.  4  Am.  Neg.  Rep. 
606,  wherein  it  was  held  that  a  rail- 
road company  could  not  be  held  guilty 
of  negligence  in  failing  to  fence  its 
tracks  so  as  to  prevent  children  from 
coming  there;  in  the  absence  of  a 
statute  making  it  the  duty  of  the  rail- 
road company  to  do  so. 

The  matter  of  the  fencing  of  tracks 
is  governed  almost  wholly  by  statute, 
and  whether  the  duty  of  a  railroad 
company  to  fence  its  tracks  includes 
the  duty  to  fence  against  children 
depends  largely  on  the  language  of 
the  controlling  statute.  Whenever  the 
language  of  the  statute  is  capable  of 
such  a  construction  the  courts  seem 
disposed  to  extend  the  protection  of 
the  statute  to  children  non  sui  juris. 

//.  statute  im^oah^  abaohUm  duty  to 
femoe, 

'  Where  there  is  an  absolute  duty  im- 
posed by  statute  to  maintain  a  fence, 
a  railroad  company  is  bound  to  fence 
against  children.  Hayes  v.  Michi- 
gan C.R.  Co.  (1884)  111  U.  S.  228,  28 
L.  ed.  410,  4  Sup.  Ct  Rep.  869;  Heiting 
V.  Chicago,  R.  I.  &  P.  R.  Co.  (1911) 
262  m.  466,  96  N.  E.  842,  Ann.  Cas. 
1912D,  415;  Carlin  t.  Chicago  &  W.  I. 
R.  Co.  C1921)  297  III.  184,  130  N.  E. 
871;  Tabb  v.  Grand  Trunk  R.  Co. 
(1904)  8  Ont  L.  Rep.  203.  See  also 
Baltimore  &  P.  R.  Co.  v.  Cumberland 
(1898)  12  App.  D.  C.  698,  affirmed  in 
(1900)  176  U.  S.  232,  44  U  ed.  447,  20 
Sup.  Ct.  Hep.  880;  Potvin  v.  Canrdiaa 
P.  B.  Co.  (1904)  4  Can.  Ry.  Cas.  8. 
Compare  Kapemaros  v.  Boston  &  M. 


IV.  Statute  reqairiBir  fsnce  for  eadoriea 

of  stock,  946. 
V.  Applicability  of  rtatote  to  raOroad 
yard,  948. 

VI.  Failure  to  fence  aa  imndmate  canae 
of  injury,  948. 

R.  Co,  (1916)  116  Me.  467,  99  Atl.  441; 
Palyo  V.  Northern  P.  R.  Co.  (1920)  144 
Minn.  398.  176  N.  W.  687;  Morrissey 
T.  Providence  &  W.  R.  Co.  (1886)  16 
a  I.  271.  3  Atl.  10. 

Thus,  in  Hayes  v.  Michigan  C.  R. 
Co.  (U.  S.)  supra,  it  appeared  that  the 
plaintiff,  a  boy  eight  or  nine  years 
old,  entered  on  the  tracks  of  the  de- 
fendant at  a  place  where  there  was 
no  fence,  and  was  injured  by  one  of 
the  defendanlfs  trains.  It  was  held 
that  the  defendant  was  liable  for  the 
injuries,  under  a  statute  requiring  the 
defendant  to  erect  a  proper  fence  to 
prevent  animals  from  straying  on  the 
tracks,  and  to  secure  persons  and 
property  from  danger,  the  court  say- 
ing: '^e  duty  is  due  not  to  the  city 
as  a  municipal  body,  but  to  the  public, 
considered  aa  composed  of  individual 
persons ;  and  each  person  specially  in- 
jured by  the  breach  of  the  obligation 
is  entitled  to  his  individual  compensa-- 
tion,  and  to  an  action  for  its  recov- 
ery." 

So,  in  Tabb  Grand  Trunk  R.  Co. 
(1904)  8  Ont  L.  Rep.  203.  the  statute 
involved  provided  that  "no  locomotive 
or  railway  engine  shall  pass  in  or 
through  any  thickly  peopled  portion 
of  the  city,  town,  or  village  at  a  speed 
greater  than  6  miles  an  hour  unless 
the  track  is  properly  fenced."  The 
defendant  maintained  a  fence,  but  al- 
lowed an  opening  4  or  6  feet  to  remain 
therein,  which  was  used  at  times  by 
persons  who  desired  to  cross  the 
tracks.  A  child  who  had  gone  on  the 
track  through  this  opening  was  killed 
by  a  train  which  ran  through  the  city 
at  the  rate  of  40  miles  per  hour.  The 
court  held  that,  in  permitting  its 
tracks  to  be  unfenced  and  in  running 
its  trains  at  such  a  high  rate  of  speed, 
the  defendant  was  guilty  of  a  statu- 
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toiy  breaeh  of  duty*  and  a  verdict  for 
the  child's  father  wae  sustained. 

But  in  Palyo  v.  Northern  P.  R.  Co. 
(1920)  144  Blinn.  898,  176  N.  W.  687, 
it  appeared  that  a  boy  was  injured  by 
one  of  the  defendant's  trains  which 
was  being  operated  on  tracks  laid 
along  8  public  street  in  a  municipal- 
i^.  The  defendant  was  sought  to  be 
held  liable  under  a  statute,  requiring 
railroad  rights  of  way  to  be  fenced. 
It  was  held  that  since  the  defendant 
company  had  only  a  mere  license  from 
the  municipality  to  maintain  its  tracts 
and  operate  its  trains  in  the  street, 
and  the  right  to  the  use  of  the  street 
for  travel  had  been  retained  by  the 
public,  the  statute  requiring  the  de- 
fendant company  to  fence  its  right  of 
way  was  not  applicable. 

So,  in  Eapernaros  v.  Boston  &  M.  R. 
Co.  (1916)  115  Me.  467,  99  Atl.  441, 
an  action  to  recover  for  the  death  of 
a  child  caused  by  its  being  struck  by 
one  of  the  defendant's  locomotives,  it 
was  held  that  the  defendant  could  not 
be  held  liable  under  a  statute,  which 
provided  that  "where  a  railroad 
passes  through  inclosed  or  improved 
land,  or  wood  lots  belonging  to  a 
farm,  legal  and  sufficient  fences  shall 
be  made  on  each  side  of  the  land  taken 
therefor,  .  .  .  and  such  fences 
shall  be  maintained  and  kept  in  good 
repair  by  the  corporation/'  the  court 
held  that  the  statute  was  enacted  pri- 
marily for  the  purpose  of  preventing 
the  entoy  of  domestic  animals  on  the 
track,  and  was  not  applicable  to  per- 
sons. 

Likewise,  In  Morrissey  v.  Provi- 
dence &  W.  R.  Co.  (1886)  IB  R  L  271. 
8  Atl.  10,  it  appeared  that  a  child 
about  four  years  old  strayed  across 
the  unfenced  track  in  front  of  his 
home,  and  fell  into  a  trench  filled  with 
water,  located  on  the  adjoining  land. 
The  court  held  that  the  obligation  of 
the  railroad  company  in  reference  to 
guarding  Its  tracks  by  fences  was  to 
protect  persons  and  cattle  from  injury 
on  its  own  premises,  and  that  the  com- 
pany was  not  bound  to  guard  its 
roads  so  that  children  or  cattle  could 
not  get  across  it  to  the  land  of  other 
persona. 

16  Aj:.JL-«a 


lit,  Sta«Ml«  imtpoHmff  UmUOtg  /tor  «B 
damuigem  auaiatned. 

It  has  been  held  that  a  railroad  com- 
pany is  bound  to  fence  against  chil- 
dren of  tender  years,  under  a  statute 
providing  that  a  railroad  company 
which  fails  to  fence  its  right  of  way 
shall  be  liable  for  all  damages  sus- 
tained by  any  person  in  consequence 
of  such  neglect. 

United  States.— See  Union  P.  R.  Co. 
V.  McDonald  (1894)  162  U.  S.  262.  38 
L.  ed.  434,  14  Sup.  Ct  Rep.  619;  New 
York  C.  &  H.  R.  R.  Co.  v.  Price  (1908) 
16  L.R.A.(N.S.)  1108,  86  C.  C.  A.  502, 
169  Fed.  330. 

Hinneaota. — ^Rosse  v.  St.  Paul  &  D. 
R.  Co.  (1897)  68  Minn.  216,  37  L.R.A. 
591,  64  Am.  St.  Rep.  472,  71  N.  W.  20, 
2  Am.  Neg.  Rep.  730,  overruling  Fita- 
gerald  v.  St.  Paul.  M.  &  M.  R.  Co. 
(1882)  29  Minn.  336.  43  Am.  St.  Rep. 
212,  13  N.  W.  168;  Nickolson  v.  North- 
em  P.  R.  Co.  (1900)  80  Minn.  508, 
83  N.  W.  464,  8  Am.  Neg.  Rep.  460; 
Marengo  v.  Great  Northern  R.  Co. 
(1901)  84  Minn.  397,  87  Am.  St.  Rep. 
369,  87  N.  W.  1117;  Schreiner  v. 
Great  Northern  R.  Co.  (1902)  86 
Minn.  246,  68  L.R.A.  76,  90  N.  W.  400; 
Mattes  V.  Great  Northern  R.  Co. 
(1906)  95  Minn.  886,  104  N.  W.  284, 
on  second  appeal  in  (1907)  100  Minn; 
84,  110  N.  W.  98.  Compare  Fezler  v. 
Willmar  &  S.  F.  R.  Co.  (1902)  85 
Minn.  252.  88  N.  W.  746. 

Utah. — See  Corbett  v.  Oregon  Short 
Line  R.  Co.  (1908)  26  Utah,  449,  71 
Pac,  1065. 

Wisconsin.  —  Schmidt  v.  Milwaukee 
ft  St  P.  R.  Co.  (1868)  23  Wis.  186,  99 
Am.  Dec.  158;  Schwind  v.  Chicago,  H. 
ft  St  P.  R.  Co.  (1909)  140  Wis.  1,  138 
Am.  St  Rep.  1056,  121  N.  W.  639.  See 
also  Schrier  v.  Milwaukee,  L.  S.  &  W. 
R.  Co.  (1886)  66  Wis.  457.  27  N.  W. 
167;  Stuettgen  v.  Wisconsin  C.  R.  Co. 
(1891)  80  Wis.  498,  50  N.  W.  407. 

England. — Williams  v.  Great  West- 
em  R.  Co.  (1874)  L.  R.  9  Exch.  167, 
48  L.  J.  Exch.  N.  S.  105,  81  U  T.  N.  S. 
124,  22  Week.  Rep.  63L 

Thus,  in  Schwind  v.  Chicago,  M.  ft 
St  P.  R.  Co.  (1909)  140  Wis.  1,  188 
Am.  St  Rep.  1065.  121  N.  W.  639,  it 
appeared  that  a  boy  went  on  the  de- 
fendant's right  of  way,  which  was  not 
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tedoamd  b7  a  fence,  and  was  injured 
by  an  engine  c<»ninff  up  b^ind  him. 
It  was  held  that  a  recovery  could  be 
had  for  the  injuries  under  a  statute 
(Stat.  1898,  §  1810)  requiring  rail- 
roads to  fence  their  tracks,  and  pro- 
viding that  a  railroad  should  be  liable 
for  all  damages  sustained  '*to  persons 
thereon/'  occasioned  in  any  manner, 
in  whole  or  in  part,  by  the  want  of  a 
fence. 

So,  in  Rosse  v.  St.  Paul  &  D.  R.  Go. 
(1897)  68  Minn.  216,  37  L.R.A.  59i, 
64  Am.  St.  Rep.  472.  71  N.  W.  20,  2 
Am.  Neg.  Rep.  730,  it  was  held  that  a 
railroad  company  was  liable  for  an  in- 
jury to  a  young  child  who  strayed  on 
its  tracks  and  was  injured  as  a  conse- 
quence of  the  failure  to  erect  a  fence 
ajong  the  tracks,  under  a  statute  pro- 
viding that  if  a  railroad  company 
should  fail  or  neglect  to  erect  and 
maintain  fences  along  its  road  it 
should  be  liable  for  all  damages  sus- 
tained by  any  person  in  consequence 
of  such  failure  or  neglect. 

Likewise  in  Nickolson  v.  Northern 
P.  R.  Co.  (1900)  80  Minn.  608,  88  N. 
W.  454,  8  Am.  Neg.  Rep.  450,  the  stat- 
ute under  consideration  provided  that 
a  railroad  failing  or  neglecting  to 
fence  its  tracks  should  be  liable  for 
all  damages  sustained  by  any  person 
in  consequence  of  that  failure  or  neg- 
lect. A  child  was  injured  by  reason 
of  the  failure  to  fence.  It  was  held 
that  there  was  an  absolute  legal  duty 
to  fence,  and  that  the  failure  of  the 
defendant  to  discharge  this  duly  was 
evidence  of  negligence. 

But  in  the  case  of  Fezler  v.  Willmar 
&  S.  F.  R.  Co.  (1902)  85  Minn.  262, 
88  N.  W.  746,  it  was  held  that  a  boy 
ten  years  old  was  guilty  of  contribu- 
tory negligence  in  going  on  railroad 
premises  and  running  along  the  end 
of  the  ties  beside  a  moving  train,  and 
was  not  entitled  to  the  protection  of 
the  statute. 

JF.  statute  requMng  fence  for  exeXMSlon 
of  atook.  • 
It  has  been  held  under  statutes  re- 
quiring the  maintenance  of  fences 
intended  primarily  to  exclude  from 
the  track  stock  in  adjoining  fields, 
that  railroad  companies  are  not 
bound  to  maintiUn  fences  Which  will 
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prevent  children  of  tender  years  from 
trespassing  on  the  tracks. 

United  States.— New  York  a  &  H. 
R.  R.  Co.  V.  Price  ^1908)  16  L.RJL 
(N.S.)  1103,  86  C.  C.  A.  502,  159  Fed. 
S30  (decided  under  the  Massachusetts 
statute) ;  McCarthy  v.  New  York,  N. 
H.  &  H.  R.  Co.  (1917)  153  a  C.  A.  406, 
240  Fed.  602. 

Illinois. — ^Bischof  v.  Illinois  S.  R. 
Co.  (1908)  232  III  446,  83  N.  £.  948, 
13  Ann.  Cas.  185;  Colby  v.  Chicago 
Junction  R.  Co.  (1919)  216  111.  App. 
315. 

Indiana. — Baltimore  &  0.  S.  W.  R. 
Co.  V.  Bradford  (1898)  20  Ind.  App. 
848,  67  Am.  St.  Rep.  252,  49  N.  £.  388.. 

Maine. — See  Eapernaros  v.  Boston 
&  M.  R.  Co.  (1916)  116  Me.  467,  99 
AtL  441  (set  out  supra  IL). 

Massachusett&r-Byrnes  v.  Boston  & 
M.  R.  Co.  (1902)  181  Mass.  322,  63  N. 
E.  897. 

New  Hampshire. — Casista  v.  Boston 

6  M.  R.  Co.  (1899)  69  N.  H.  649,  45 
Atl.  712. 

New  York.  —  Frendegast  v.  New 
York  C.  &  H.  R.  R.  Co.  (1874)  58  N. 
Y.  652;  Roberton  v.  New  York  (1894) 

7  Misc.  645,  28  N.  Y.  Supp.  13,  affirmed 
in  (1896)  149  N.  Y.  609,  44  N.  E.  1128. 
And  see  Uie  reported  case  (Di  Capbio 
V.  New  Yoek  C.  R.  Co.  ante,  940), 
See  also  Ditchett  v.  Spuyten  Duyvil  & 
P.  M.  R.  Co.  (1876)  67  N.  Y.  426,  re- 
versing (1876)  6  Hun.  165. 

Ohio.— Lake  Shore  &  M.  S.  R.  Co. 
Lttdtke  (1904)  69  Ohio  St  384,  69  N. 
E.  653,  15  Am.  Neg.  Rep.  652. 

But  see  Devereaux  v.  Thornton 
(1879)  4  Ohio  Dec.  Reprint,  449,  af- 
firmed in  (1883)  10  Ohio  L.  J.  266. 

Canada. — See  Newell  v.  Canadian 
P.  R.  Co.  (1906)  12  Ont.  U  Rep.  21. 

Thus,  in  McCarthy  v.  New  York,  N. 
H.  &  H.  R.  Co.  (1917)  153  C.  C.  A. 
406,  240  Fed.  602,  an  action  to  recover 
for  the  death  of  the  plaintiff's  son 
while  on  the  defendant's  tracks,  it 
was  held  that  the  defendant  company 
owed  no  duty  to  the  plaintiff's  son  to 
fence  its  tracks  under  a  statute  (Laws 
1892,  chap.  676,  T  32),  providing  in 
substance  that  no  railroad  need  be 
fenced  except  when  necessary  to  pre- 
vent dcnnestic  animals  from  adjoining 
lands  from  gotns  on  the  tracks. 
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. :  So, .  In  'Biaehtff  t.  Illinoia  S.  B.  Go. 
<1908)  232  UL  446.  88  N..  E.  948,  18 
Ann.  Cas.  185,  it.was  hefd.that  the  de- 
jfendant  wBs  not  liable  .for  the  death 
«f  a  child  who  was  killed  -by , one  o£ 
the  d^endanf  s  locomotives,  ander  a 
statute  requiring  every  railroad  com*> 
pany  to  erect  and  maintain  fences  on 
both  sides  of  Its  tracks  suitable  and 
sufficient  to  keep  stock  off  the  track, 
since  the  statute  did  not  require  the 
<l6fendant  to  erect  and  nuiintain 
fences  sufficient  to  prevent  persons  of 
■any  age  or  desrf  ee  of  intelllcrence  from 
soing  on  the  trabk. 
-  In  Colby  v.  Chicago  Junction  R.  Co. 
<1919)  216  111.  App.  315,  the  -court, 
-without  reference  to  an  existing  stat- 
ute requiring  a  railroad  company  to 
fence  its  tracks  against  cattle,  held 
that  a  railroad  was  not  required  to 
fence  its  tracks  to  prevent  children 
from  trespassing  thereon,  and  could 
not  be  held  liable  for  the  death  of  a 
-child  caused  by  injaries  received 
while  playing  in  one  of  the  defend- 
ant's cars.  The  court  said :  "We 
know  of  no  rale  which  requires  a  rail- 
road company  to  fence  and  guard  its 
yards  and  tracks  so  securely  as  to 
prevent  entrance  by  children.  In 
many  decisions  the  courts  have  recog- 
nized the  physical  impossibility  of  do- 
ing this,  and  have  held  that  the 
•company  is  under  no  duty  to  provide 
protection  to  children  playing  about 
its  cars  greater  than  its  duty  to  ordi- 
nary trespassers." 

A  statute  providing  that  a  railroad 
company  failing  to  maintain  fences 
sliall  be  liable  for  all  damages  result- 
ing from  the  injuring  or  killing  of 
stock  on  its  right  of  way  has  been 
held  not  to  require  a  fencing  against 
children.  Walkenhauer  v.  Chicago,  B. 
&  Q.  R.  Co.  (1882)  8  McCrary,  653,  17 
Fed.  136;  Nixon  v.  Montana,  W.  &  S. 
R.  Co.  (1914)  60  Mont  95,  145  Pac.  8, 
Ann.  Cas.  1916B,  299.  See  also  Balti- 
more &  O.  S.  W.  R.  Co.  V.  Bradford 
(1S9S')  20  Ind.  App.  348,  67  Am.  St. 
Rep.  252,  49  N.  E.  388. 

Thus,  in  Nixon  v.  Montana,  W.  &  S. 
R.  Co.  (1914)  50  -Mont.  95,  145  Pac. 
■8,  Ann.  Cas.  1916Br  289,  it  appeared 
that  a-  child  entered  on  the  -nnfenced 
tracha  of  .  t}ie.  d^eadant  ' asd  was 


•ttilled  by  a  train.  It  was  sought  to 
impose  a  liability  under. a  statute  re- 
quiring every  railroad  to  erect  a 
'fence  onUoth  sid^s  of  fts  track  and  t& 
maintain  cattle  guards  at  crossings, 
and-maktngTailrdads  liable  for  all  do- 
mestic animals  killed  by  reason  of  a 
failure  to  erect  and  maintain  such 
fence  and  guards.  It  was  held  that 
the  statute  was  not  applicable  to  chil- 
dren. 

But  statutes,  intended  primarily  for 
the  protection  of  stock  have,  in  some 
decisiona,  been  so  construed  as  to 
bring  within  their  scope  children  of 
tender  years  straying  on  the  right  of 
way  of  the  railroad  company,  at  least 
to  the  extent  of  holding  that  the  fail- 
ure of  the  railroad  company  to  fence 
its  track  is  evidence  of  negligence. 
Keyser  v.  Chicago  &  G.  T.  B.  Co. 
(1887)  66  Mich.  390,  83  N.  W.  867; 
Isabel  V.  Hannibal  &  St.  J.  R.  Co, 
(1876)  60  Ha  476;  Chicago,  B.  &  Q. 
R.  Co.  V.  Grablin  (1893)  38  Neb.  90.  56 
N.  W.  796,  57  N.  W.  622.  See  also 
Marcott  v.  Marquette,  H.  &  0.  R.  Co. 
(1881)  47  Mich.  9,  10  N.  W.  53,  later 
appeal  in  (1882)  49  Mich,  99,  13  N. 
W.  374.  Compare  Barney  v.  Hannibal 
&  St.  J.  R.  Co.  (1895)  126  Mol  872,  26 
L.R.A.  847,  28  S.  W.  1069. 

Thus,  in  Chicago,  B.  &  Q.  R.  Co. 
V.  Grablin  (1893  )  88  Neb.  90,  56  N.  W. 
796,  67  N.  W.  622,  the  court  said:  "By 
the  statutes  of  this  state,  railroad 
companies  are  required  to  fence  their 
tracks,  and  while  the  main  objects  of 
this  law  are  to  protect  stock  running 
at  large  and  increase  the  safely  of 
passengers  on  railway  trains,  yet  the 
fencing  of  their  tracks  by  railroad 
companies  is  a  positive  duty  enjoined 
upon  them  by  law.  It  is  in  the  nature 
of  a  police  regulation,  and  their  fail- 
ure to  obey  l^e  statute  is  negligence." 

So,  in  Isabel  v.  Hannibal  &  St.  J.  R. 
Co.  (1876)  60  Mo.  476,  wherein  it  ap- 
peared that  a  child,  while  straying  on 
the  tracks  of  a  railroad  company,  was 
killed  by  being  struck  by  a  locomotive, 
it  was  held  that  although  the  statute 
requiring  the  railroad  company  to 
fence  its  tracks  was  intended  primari- 
ly for  the  protection  of  stock,  the  fail- 
ure to  maintain  the  fence  conld  be 
shown  byt  the  plaintiff- U  an  elemfitnt 
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of  nflffUg«nce  on  the  part  of  the  rail- 
road company. 

F.  AppUeaWiUif  of  atatuf  to  raOroad 
yarOa. 

It  has  been  held  that  a  statute  re- 
quiring railroads  to  fence  th^r  tracks 
does  not  require  them  to  fence  rail- 
road yards,  and  that  railroad  com- 
panies are  not  liable  for  injuries  to 
children  who  stray  into  such  a  yard. 
Burtram  r.  Michigan  C.  R.  Co.  (1907) 
148  Mich.  166,  111  N.  W.  749.  See  also 
McCarthy  v.  Fitchburg  R.  Co.  (1891) 
164  Blaas.  17,  27  N.  E.  778. 

But  compare  Mattes  v.  Great  North- 
em  R.  Co.  (1907)  100  Minn.  S4.  110 
N.  W.  98,  wherein  it  was  held  that 
statutes  imposing  on  railroad  com- 
panies the  obligation  to  fence  their 
tracks  apply  to  repair  shops  and  yards 
whenever  it  is  practicable  to  fence 
such  shops  and  yards  without  materi- 
ally impairing  their  usefulness,  and 
that  a  railroad  company  is  liable  for 
an  injury  to  a  child  occasioned  by  its 
failure  to  fence  its  jnrds. 

F/.  F«Mure  to  fence  aa  proostourte  oauM 
of  tniury. 

Under  statutes  which  are  so  con- 
strued as  to  impose  a  duty  to  fence 
against  children  non  sui  juris,  it  has 
been  held  that  there  can  be  no  recov- 
ery for  injury  to  a  child  unless  the 
failure  to  fence  is  the  proximate  cause 
of  the  injury.  Fezler  v.  Willmar  &  S. 
F.  R.  Co.  (1902)  86  Minn.  252.  88  N. 
W.  746;  Ellington  v.  Great  Northern 
R.  Co.  (1906)  96  Minn.  176,  104  N.  W. 
827,  19  Am.  Neg.  Rep.  342;  Paquin  v. 
Wisconsin  C.  R.  Co.  (1906)  99  Minn. 
170,  108  N.  W.  822,  20  Am.  Neg.  Rep. 
607;  Newell  ».  Canadian  P.  R.  Co. 
(1906)  12  Ont  L.  Rep.  21.  See  also 
Singleton  v.  Eastern  Counties  R.  Co. 
(1869)  7  C.  B.  N.  S.  287,  141  Eng.  Re- 
print, 827;  Heiting  v.  Chicago,  R.  I. 
&  P.  R.  Co.  (1911)  262  111. '466,  96  N. 
E.  842,  Ann.  Cas.  1912D,  451;  Carlin 
V.  Chicago  &  W.  I.  R.  Co.  (1921)  297 
IIL  184,  130  N.  E.  S71;  Rosse  v.  St 
Paul  &  D.  R.  Co.  (1897)  68  Minn.  216, 
37  L.R.A.  691,  64  Am.  St  Rep.  472,  71 
N.  W.  20;  Maftes  v.  Great  Northern  R. 
Co.  (1907)  100  Minn.  34,  110  N.  W. 
98;  Wickham     Chicago  ft  N.  W.  B. 


Co.  (1897)  96  Wist  28,  69  N.  W.  982, 
1  Am.  Neg.  Rep.  198. 

See  also  supra.  III. 

In  Fezler  v.  Willmar  ft  S.  F.  R.  Co. 
(Minn.)  supra,  the  court  stated  that. 
In  determining  whether  the  absence 
of  a  fence  was  the  proximate  cause 
of  the  injury,  the  test  was:  Had  the 
statutory  fence  existed  would  it  prob- 
ably have  prevented  the  child  from 
getting  on  the  defendant's  track? 

Likewise,  in  Heiting  v.  Chicago,  R. 
I.  &  P.  R.  Co.  (1911)  252  lU.  466,  96 
N.  E.  842,  Ann.  Cas.  1912D.  461.  it  ap- 
peared that  the  plaintifT,  a  boy,  en- 
tered the  right  of  way  of  the  defend- 
ant at  a  place  where  a  fence  which 
had  been  erected  as  required  by  a  city 
ordinance  had  been  torn  down.  The 
plaintiff  ran  along  the  end  of  the  ties 
until  he  lost  his  footing,  fell,  and  was 
injured  by  an  approaching  train.  It 
was  held  that  since  the  violation  of  a 
city  ordinance  requiring  the  defend- 
ant to  erect  fences  at  certain  desig- 
nated places,  and  to  provide  protec- 
tion against  injury  to  persons  and 
property,  was  the  proximate  cause  of 
the  injury,  the  defendant  could  be 
held  liable.  And  see  Carlin  v.  Chica- 
go &  W.  L  R.  Co.  (1921)  297  lU.  184, 
130  N.  E.  371,  wherein,  under  a  simi- 
lar state  of  facts,  a  like  construction 
was  placed  on  the  same  ordinance. 

In  Mattes  v.  Great  Northern  R.  Co. 
(1907)  100  Minn.  34,  100  N.  W.  98, 
it  was  held  that  it  could  not  be  said 
as  a  matter  of  law  that  the  failure  to 
main^in  cattle  guards  was  not  the 
proximate  cause  of  an  Injury  to  a 
child.  The  court  said:  "We  are  un- 
able to  distinguish,  from  the  stand- 
point of  effectiveness  as  a  barrier  to 
young  children,  between  cattle  guards 
and  an  ordinary  right-of-way  fence. 
Neither  will  absolutely  obstruct  or 
prevent  entrance  upon  the  railroad 
grounds.  Their  character  and  struc- 
ture, so  far  as  effectiveness  la  con- 
cerned, will  not  warrant  the  court  in 
saying,  as  a  matter  of  law,  that  either 
would  or  would  not  answer  the  pur- 
pose intended  by  the  statute.  Chil- 
dren may  pass  over  or  under  the 
cattle  guards  without  diffleulty,  and 
with  equal  fseility  climb  over  «r 
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wnrl  vnder  the  fence,  bat  either 
Bdrht  have  th«-effeet  of  tvniiBg  th«n 

It  was  held  in  Wickham  t.  Chicago 
A  N.  W.  R.  Co.  (Wi&)  supra,  that  the 
£ulure  of  a  railroad  company  to  fence 
tte^tradu  near  iti  itation  within  the 
limits  of  a  ci^,  if  tlw  statnto  re- 


fuired  it  to  fence  at  all  against  per- 
sons, could  not  be  said  to  be  tiie 
proximate  cause  of  the  death  of  a 
child  who  was  struck  by  a  train  some 
distance  from  a  pablic  crossing,  in  the 
absence  of  evidence  that  a  fence 
would  have  prevented  tike  accident 

L.  W.  B. 


HORACE  KEITH,  Appt, 

STATE  OF  TEXAS. 

ffecnu  Court  of  Oriminai  Appodla^Apra  iSt  19»t* 

(—  Toe.  Crim.  Rep.  — ^  282  S.  W.  821.) 

Mayhem  —  front  teetii  as  members  of  body. 

1.  Front  teeth  are  members  of  the  body  within  the  operation  of  a 
Btatote  providing  punishment  for  depriving  a  person  of  a  member  of  his 

[See  note  on  this  qtiegtum  beginning  on  page  956.] 
Apfeal— absence  of  sentence — effect    hem,  is  proper^  refused  where  the 


2.  In  the  absence  of  sentence,  courts 
of  criminal  appeal  have  no  jurisdiction 
of  an  appeal  in  a  criminal  case. 

On  Petition  for  Rehearing. 

—denial  of  continuance — absence  of 

errur. 

8.  Refoaal  of  a  continuance  for 
absent  witnesses  is  not  reversible, 
where  their  aflSdavits  in  tiie  record 
deny  that  they  would  give  the  evi- 
dence expected  of  them. 

Hayhem  —  question  of  simple  assault. 

4.  The  question  of  simple  assault 
does  not  arise  in  a  prosecution  for 
mayhem,  where  accused  deprived  his 
victim  of  a  member  of  his  body. 

IVial— instruction  1 — intent  in  may- 
heiL 

6.  An  instruction  upon  the  question 
of  intent  in  mayhem,  that  a  wilful  act 
is  one  done  with  evil  intent  and  that 
malice  denotes  a  wrongful  act  inten- 
tionally done  without  just  cause  or 
excuse,  is  proper. 

[See  8  R.  C.  L.  806.] 

— itfosal  of  birtmction— absoiee  of 
enoi; 

6.  An  instruction  in  a  prosecution 
for  mayhem,  to  the  effect  that  if,  witii 
no  premeditated  design,  the  parties 
engaged  in  a  fight  and  accnsed  knocked 
ent  his  opponmt^s  teeth  during  the 
sHerestibn,  he  was  not  gnilty  of  may- 


court  has  instructed  that  if  the  jury 
had  a  reasonable  doubt  as  to  whether 
the  act  was  wilfully  and  malicioasly 
done  they  should  acquit 
Appeal  — refusal  of  instmctlML— 
absoice  of  evidmce. 

7.  Refusal  of  instructions  upon  a 
theory  unsupported  b7  the  evidence  is 
not  error. 

[See  2  R.  G.  li.  261;  14  R.  C.  L.  786.] 
Evidence  —  of  threat — iinndalty  to 
assault 

8.  Evidence  of  a  threat  made 
shortly  before  an  assault  is  admissible 
in  a  prosecution  of  the  assailant  if 
the  circumstances  of  the  case  make  it 
reasonably  clear  that  the  in j  ursd 
person  was  meant  or  included  therein. 

[See  2  R.  C.  L.  665.] 

—  motive    for    assault  —  teatimomy 
against  assailant. 

9.  One  assaulted  by  another  may 
testify  at  the  prosecution  for  the 
assault  that  he  had  been  called  as  a 
witness  against  accused  in  another 
prosecution,  as  tending  to  show  motive 
for  the  assault 

Appeal— failnre  to  object  to  answer 
to  qoestion. 

10.  Permitting  a  qoestion  to  be 
answered  by  irrelevant  matter,  wltlt- 
out  objection,  raises  no  question  for 
review  on  appeaL 

[See  2  R.  5.  L.  77.] 
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—  permitting  witness  to  be  asked  as 
'  to  indictment  for  felony, 
'  11.  It  is  not  error  to  iwrmit  an 
accused  to  be  asked  if  he  had  been 
indicted  for  felony,  although,  he  un- 
necessarily answers  that  he  had  been 
indicted  for  misdemeanor. 

[See  28  R.  G.  L.  622,  627.] 
•~- admission  of  immaterial  evidence. 

12.  Permitting  a  witness  to  state 
that  he  saw  one  on  trial  for  mayhem 
separate  two  other  fighting  persons  a 
short  time  before  the  difl^cally  for 
which  he  is  on  trial  is  not  reveraible 
error. 

[See  2  R.  C.  L.  247  et  seq.l 
On  Second  Petition  for  Rehearing. 
— refosal  of  InstnictiMi  on  rig^t  to 
seek  eqdanation. 

18.  Refusal  of  an  Instniction  as  to 
the  right  of  one  on  trial  for  mayhem 
to  aecdc  hia  victim  for,  an  explanation 
is  not  error,  where  there  is  no  qualifi- 
catipn  in  the  charge  of  his  zight  to  act 
in  self-defense. 

Trial  —  question  for  jury  —  issue 
supported  by  testimony  of  accused 
alone. 

14.  That  an  Issue  la  supported  by 


the  testlnliny  of  accused  alone  doe* 
not  destroy  its  status  as  ona  for 
solution  by  the  jury. 

Criminal  law — diarge  m  fluents  and 
s^-defense. 

16.  A  charge  on  the  law  of  tlireats- 
in  connection  with  selfniefense  should 
be  given  where  there  Is  evidence  of 
communicated  threats  and  of  an  overt 
act  by  the  victim  of  the  assault  not 
amounting  to  an  actual  attack. 

Mayhem — right  to  self -defenses 
16.  Self-defense  is  a  defense  to  n 

charge  of  maiming. 
[See  8  R.C.  L.806.] 


Evidence  —  elfect  — ex  parte  affidavit* 

17.  The  issue  raised  by  testimony  of 
an  accused,  as  to  a  statement  of  an 
absent  witness,  cannot  be  eliminated 
by  his  ex  parte  affidavit  tliat  ho  made 
no  such  statement. 

Appeal  —  erldmce  iBkndnced  after 

trial. 

18.  The  appellate  court  cannot  con- 
sider afflda^ts  filed  after  the  trial  and 
which  were  not  considered  by  the  trial 
court. 


Appeal  by  defendant  from  a  judgment  of  the  District  Court  for  Kauf- 
man County  (Bond,  J.)  convicting  him  of  maiming.  Beveraed, 

The  facts  are  stated  in  the  opinion  of  the  court 


Messrs.  Wynn<i  &  Wynne  for  appel- 
lant. 

Messrs.  -C  M.  Cureton,  Attorney 
General,  and  £.  F.  Smith,  Assistant 
Attorney  General,  for  the  State. 

Lattimore,  J.,  delivered  the  opin- 
ion of  the  court: 

AppeUant  was  convicted  in  the 
district  court  of  Kaufman  county 
of  the  offense  of  maiming,  and  his 
pimishment  fixed  at  confinement  in 
the  penitentiary  for  a  period  of  five 
years. 

An  inspection  of  the  record  dis- 
closes the  fact  that  same  shows  no 
sentence  to  have 
been  passed  upon 
the  appellant.  In 
this  condition  of .  the  record  this 
court  would  appear  to  be  without 
jurisdiction,  and  the  appeal  is  there- 
fore dismissed. 

A  motion  for  rehearinsr  having 
been  granted,  Lattimore,  J.,  on  May 


Appeal— Mbsc  nM 
of  Mntenoe-* 
effect. 


4,  1921,  handed  down  the  following 
opinion : 

This  case  was  dismissed  at  a 
former  day  of  this  term  because  the 
record  showed  no  sentence,  but  a 
duly  certified  copy  of  the  minutes  of 
the  court  below  has  been  filed  show- 
ing such  sentence,  and  the  motion 
to  reinstate  is  granted,  and  the 
cause  now  decided  on  its  merits. 

Appellant  asked  for  a  contin- 
uance. He  was  indicted  July  2d,  ar- 
rested July  3d,  and  filed  his  applica- 
tion for  a  continuance  on  July  7th. 
The  absent  witnesses  named  were 
B.  R.  Sayler,  Ray  Robinson,  and  S. 
K.  Harp,  the  residence  of  each  of 
whom  was  stated  to  be  Kaufman 
county,  Texas.  The  state  contro- 
verted appellant's  motion  for  a  new 
trial  in  so  far  as  same  relied  upon 
the  error  in  overruling  his  applica- 
tion for  continuance,  and  attached 
to  the  replication  of  the  county 
attorney-,  the  affidavits  o{  daid  wit- 
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nesses  Robinson  and  Harp,  in  which 
each  specifically  denies  that  he 
would  have  given  the  testimony  stat- 
ed to  be  expected  of  him.  The  rec- 
ord contains  an  affidavit  of  witness 
Sayler,  in  which  he  also  denies  that 
he  would  have  given  the  testimoin' 
expected  of  him.  We  do  not  think 
the  record  in  this  condition  discloses 
.1  any  abuse  by  tiie 
vvmtiBWiBM--  trial  judge  of  the 
•*  discretion  confided 
in  him  in  overruling  appellant's  mo- 
tion for  new  trial,  or  in  refusing 
Budi  continuance. 

In  his  charge  to  the  jury  the  court 
toM  them  that  if  they  found  from 
the  evidence  that  appellant  made  an 
assault  on  the  injured  party,  and 
wilfully  and  maliciously  knocked 
out  three  of  his  front  teeth,  they 
should  convict.  Appellant  excepted 
to  this  as  an  unwarranted  assump- 
tion on  the  part  of  the  trial  court  of 
the  fact  that  a  front  tooth  was  a 
member  of  the  body.  Slattery  v. 
State.  41  Tex.  62p,  and  Bower  v. 
State,  24  Tex.  App.  642.  6  Am.  St. 
Rep.  901,  7  S.  W.  247,  are  cited. 
Part  of  the  lip  in  one  of  said  cases, 
and  part  of  the  thumb  in  the  other, 
was  bitten  off,  and  the  question  in 
each  was  whether  or  not  such  par- 
tial destruction  of  a  member  meas- 
ured up  to  the  requirements  of  our 
statute,  which  makes  it  maiming  to 
cut  off,  or  deprive  a  person  of,  a 
member  of  his  body.  In  High  v. 
State,  26  Tex.  App.  545,  8  Am.  St 
Rep.  488,  10  S.  W.  288,  this  court 
disapproved  the  application  of  the 
Slattery  decision  to  the  loss  of  a 
front  tooth,  and  expressly  held  it  no 
error  for  the  trial  court  to  assume 
M.T*«™-f«..t        t^ie  charge  that  a 

teetb  WLM  membcn  front   tooth   WaS  a 

•f  bo«z.  member  of  the  body 

within  the  comprehension  of  the 
maiming  statute.  We  agree  with 
the  doctrine  of  the  High  Case. 

If  we  be  correct  in  what  we  have 
just  said,  there  was  left  no  issue  as 

to  the  fact  that  Mr. 
IrtSSiS'Muiit.    Choate,  the  injured 

party,  was  maimed 
by  appellant,  who  knocked  out  l^ree 
of  Ids  front  teeth,  and  hence  the 


STATE.  - 

— >  tit  B.  W.  StI.) 


961 


question  of  simple  assault  did  not 
arise.  The  Key  Case,  71  Tex.  Crim. 
Rep.  642,  L.RJ^.1916E,  492,  161  S. 
W.  122,  referred  to  by  appellant^ 
presents  a  case  wherein  a  small  part 
of  the  rim  of  the  ear  was  bitten  off 
in  a  fight  admittedly  brought  on  by 
the  injured  party,  who  did  not  ap- 
pear as  a  witness.  The  accused 
testified  without  contradiction  that 
in  the  fight  the  injured  party  was 
biting  upon  his  neck,  and  that  he 
bit  back  intending  to  bite  the  neck 
of  his  assailant,  and  did  not  know 
until  they  were  separated  that  he 
had  bitten  his  ear.  The  case  thus 
lacking  the  apparent  element  of  wil- 
fulness and  maliciousness,  and  rais- 
ing a  very  serious  question  as  to 
whether  there  was  any  maiming, 
the  dissenting  opinion  in  this  court 
held  that  simple  assault  should 
have  been  submitted.  This  might 
be  sound  in  that  character  of  case, 
but  has  no  application  here,  where 
there  is  no  question  as  to  the  loss 
of  a  member  of  the  body,  and  none 
of  justification  in  the  assault,  the 
only  question  left  being  whether 
such  injury  was  inflicted  wilfully 
and  malicigusly.  There  was  no  er- 
ror in  refusing  the  special  charge  oq 
simple  assault. 

Appellant  excepted  to  the  court's 
failure  to  charge  on  the  question  of 
his  intent  and  premeditated  design. 
In  the  Davis  Case,  22  Tex.  App.  50, 
2  S.  W.  630,  and  the  Key  Case,  su- 
pra, we  held  that  if  the  maiming 
was  actually  committed,  and  was 
with  evil  intent  and  without  justifi- 
cation, same  would  be  punishable 
whether  or  not  there  was  any  spe- 
cific intent  or  premeditated  design 
to  maim.  In  the  instant  case  the 
trial  court  defined  Tri«i-f„.fr-«-  ■ 

a  wilful  act  as  one   *lon-lntent  tm 

done  with  evil  in- 
tent,  and  told  the  jury  that  malice 
denoted  a  wrongful  act  intentionally 
done  witiiout  just  cause  or  excuse. 
This  we  think  sufficient  upon  the 
question  of  intent  under  the  facts  of 
this  case.  Bowers  v.  State,  24  Tex. 
App.  649,  5  Am.  St  Rep.  901.  7  S. 
W.  247 ;  Pool  v.  State,  59  Tex.  Crim. 
Rep.  482,  129  S.  W.  1185. 
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In  addition  to  what  we  have  just 
said,  attention  is  called  to  the  fact 
that  the  court  charged  on  aggravat- 
ed assault,  and  carefully  instructed 
the  jury  that  if  they  had  a  reason- 
able doubt  as  to  whether  the  act  of 
appellant  was  done  wilfully  and 
malidously  they  should  acquit  him 
of  maiming.  For  these  reasons 
there  was  no  error  in  refusing  ap- 
pellant's special  charge  No.  4,  which 
is  as  follows:  "If  you  should  find 
and  believe  from  the  evidence  that 
the  defendant,  Horace  Keith,  called 
W.  K.  Choate  off  for  the  purpose  of 
having  a  difficulty  with  him»  and 
that  at  the  time  me  defendant  had 
no  intention  or  a  premeditated  de- 
sign to  maim  the  said  W.  K.  Choate^ 
by  knocking  his  teeth  out,  and  that  a 
fight  ensued  between  the  defendant 
and  W.  K.  Choate,  and  during  said 
altercation  the  teeth  of  W.  K. 
Choate  were  knocked  out,  then  you 
are  charged  that  defendant  would 
not  be  guilty  of  maiming  under  the 
law,  and  you  will  find  him  not  guilty 
of  this  offense." 

We  find  nothing  in  the  authorities 
cited  (Lee  v.  State,  34  Tex.  Crim. 
-«f-«..of  E^P'  619.  31  S.  W. 
imstrnetion-       667 ;     Halsell  v. 

•b».o«  of  error,  g^^^^^  39  TcX.  App. 

22, 18  S.  W.  418)  which  support  the 
contention  of  appellant  that  this 
charge  should  have  been  given. 

An  exception  was  taken  to  the 
court's  charge  for  its  failure  to  sub- 
mit the  law  applicable  to  an  act  of 
appellant  resulting  from  uncontrol- 
lable rage,  sudd^  resentment,  or 
terror  which  rendered  him  inca- 
pable of  cool  reflection.  No  special 

A  eBi-vefnMi  on  this  issue 

of'TuBtmotioi^  appears  in  the  rec- 
•Tidence^'  ©^d.  Wc  arc  uuablc 
to  find  anything  in 
the  evidence  reasonably  tending  to 
support  such  theory.  The  court 
fully  submitted  self-defense  based 
on  both  real  and  apparent  danger, 
telling  the  jury  that  if  appellant  be- 
lieved that  Choate  was  about  to  as- 
sault him  he  would  have  the  right 
to  act  as  he  did  in  his  own  self-nde- 
fense  and  strike  Choate. 

It  seems  from  the  statement  of 


facts  that  M>p^n«nt  had  ^ttra  into 
trouble  at  some  time  prior  to  this 
difficulty  by  reason  of  his  connection 
with  some  shipment  of  intoxicating 
liquor.  He  and  others  thought 
Choate  was  in  some  way  to  blame 
for  their  trouble.  On  the  occasion 
in  question  he  called  Choate  off  to 
one  side,  and,  according  to  the 
state's  testimony,  most  brutally  as- 
saulted him,  knocking  out  three  of 
his  upper  front  teeth  and  loosening 
a  number  of  others,  and  beating  his 
head  against  the  cement  sidewalk 
until  Choate  was  reduced  to  a  condi- 
tion of  insensibility.  Appellant 
was  a  large  man,  weighing  over  200 
poimds,  and  Choate  was  a  small 
man  weighing  about  130  pounds. 
While  Choate  was  prostrate  on  tiie 
ground  and  appellant  astride  of 
him  and  beating  him  in  the  face,  he 
said  between  blows  with  an  oath 
that  Choate  would  not  pimp  on  him 
any  more.  According  to  appellant's 
own  testimony,  shortly  before  the 
occurrence  one  Robinson  came  to 
him  and  r«>eated  a  very  ugly  threat 
made  by  Choate.  and  appellant  said 
that  when  he  called  Choate  off  to  one 
side  he  wanted  to  speak  to  him 
about  this  threat;  but  the  record 
fails  to  disclose,  among  the  other 
things  which  appellant  admitted  he 
did  say  to  Choate  on  said  occasion, 
any  reference  to  what  he  claims 
Robinson  had  told  him.  Robinson, 
in  his  affidavit  attached  to  the 
state's  controversy  of  appellant's 
motion  for  a  new  trial,  specifically 
denies  having  repeated  to  appellant 
any  threat  of  Choate,  or  that  Choate 
had  ever  said  anything  to  him  con- 
cerning appellant.  This  might  not 
be  sufficient  to  entirely  justify  an 
assumption  of  the  truth  of  Robin- 
son's statement,  he  not  having  been 
on  the  witness  stand  confronting 
appellant,  but  it  may  be  looked  to  as 
strengthening  the  supposition  as  to 
the  falsity  of  appellant's  reason,  as 
stated  by  him,  for  calling  Choate  to 
one  side,  whidi  supposition  is  based 
on  the  fact  that  in  the  ensuing  con- 
versation testified  to  by  appellant  he 
did  not  even  claim  to  have  men- 
tioned such  threat  Witness  Choate, 
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corroborated  by  a  number  of  appar- 
ency disinterested  parties,  testified 
that  appellant  called  him  off,  and  as 
thcgr  walked  away  appellant  put  one 
arm  partially  around  Choate's 
shoulders- or  neck,  and  began  to  bcAt 
him  in  the  face  with  his  other  hand, 
and,  after  knocking  him  to  the  side- 
walk, got  astride  of  his  body,  and 
beat  his  head  up  and  down  against 
the  cement  sidewalk. 

It  is  complained  that  the  trial 
court  erred  in  allowing  state  witness 
Johnson  to  testify  to  a  threat  made 
by  appellant,  the  objection  being 
that  same  named  no  person,  and 
that  there  was  no  evidence  sufficient 
to  make  it  reasonably  apparent  that 
Ghoate  was  meant.  Johnson  testi- 
fied that  about  ten  minutes  before 
the  difficulty  he  heard  appellant  and 
Henry  Bavis  in  coDTersation  across 
tiie  street  from  where  this  trouble 
took  place.  He  only  heard  part  of 
what  was  said.  Davis  said  that  he 
"would  whip  him,"  and  appellant 
said,  "No,"  that  he  would  do  it  him- 
self; and  appellant  said  to  Davis 
something  about  "keeping  tiie  doga 
off;"  also  that  when  the  two  men 
left  shortly  they  went  in  the  direc- 
tion of  the  place  where  the  difficulty 
took  place.  Other  evidence  showed 
that  Davis  walked  up  with  appellant 
and  stood  about  10  feet  away  while 
appellant  was  beating  Choate,  and 
that  he  made  no  effort  to  interfere, 
and  for  some  reason  was  not  used  by 
the  defense  as  a  witness.  In  the 
Briscoe  Case,  87  Tex.  Crim.  Rep. 
876,  222  8.  W.  249,  cited  by  appel- 
lant as  supporting  his  objection  to 

  this  threat,  we  said 

B^eme»^  that  mere  proxim- 
grs^ig**^  *•  ity  of  time  would 
not  seem  to  justify 
evidence  of  a  threat  unless  there 
was  something  in  the  case  to  make  it 
reasonably  certain  that  the  injured 
party  was  meant  or  included  tiiere- 
in.  We  think  that  the  facts  in  the 
instant  case  differentiate  it  from  the 
Briscoe  Case,  and  bring  it  withhi 
the  rule  announced. 

We  find  no  error  in  the  testimony 
of  Ghoate  as  same  appears  in  bill 
id  exceptions  No.  4.  Said  witness 


STATE.  968 

— >  tS9  B.  W,  Jti.) 

testified  that  he  was  called  before 
the  Federal  grand  jury  as  a  witness 
against  appellant  and  one  Fuller; 
that  he  saw  appellant  in  Dallas  at 
the  tine  of  appellant's  trial.  Mo- 
tive for  the  assault  was  a  material 
issue,  and  this  tes- 
timony,    connected  uM«it— t«Bti- 
with  the  statements  ZtSSinJT^* 
of  appellant  at  the 
time  of  the  occurrence,  shed  light  on 
appellant's  motive.    If  we  under^ 
stand  bill  of  exceptions  No.  1,  what 
we  have  just  said  is  also  true  of  it. 
The  question,  as  asked  and  objected 
to  therein,  is  stated  to  be,  "Were 
you  called  upon  by  the  sheriff's  de- 
partment to  assist  them  there?" 
Such  a  question  would  seem  to  call 
for  either  an  affirmative  or  negative 
answer,  the  objectionable  character 
of  which  should  have  been  made  to 
appear  in  the  bill.   For  counsel  to 
permit  an  answer  apparently  not  re- 
sponsive, and  now  urged  to  relate  to 
matters  foreign  to  ,      ,  ,  „ 
any  issue,  to  be  giv-  fj*'!fbj«5"""'' 
en  without  objection  JSelttoJ* 
that    it   was  not 
called  for,  and  without  request  for 
instructions  to  the  juiy  not  to  con- 
sider same,  would  hardly  seem  to 
bring  the  matter  here  for  review. 
We  apprehend  that  the  matter  of 
said  answer  was  admitted  as  shed- 
ding light  on  appellant's  motive, 
and  the  bill  in  no  event  contains 
anything  showing  it  not  pertinent 
to  that  issue. 

Whether  one  has  been  indicted 
for  a  felony  may  be  asked  him  when 
on  the  witness  stand,  and  the  fact 
that    when  objec- 
tion thereto  is  over-  ^JSSeSl*  «•  \« 
ruled   he  answers  f»5«*  *•  *•  ^ 
that  he  was  indicted  SSSi?"* 
for  a  misdemeanor 
does  not  make  the  question  erro- 
neous.   Appellant  was  not  com- 
pelled to  make  such  answer,  but 
might  have  replied  that  he  had  not 
been  so  indicted. 

That  witness  Dallas  stated  that 
he  saw  appellant  separate  Henry 
Davis  and  another  man,  who  were 
fighting  some  litUe  time  before  the 
diiBculty  herein  between  iqtpellaat 
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— refaakl  at 
vivht  <•  seek 
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•and  Choate,  would  not  appear  to  be 
material,  and  in  no 
event  could  same 
have  injured  the  ac- 
cused. Bather  would  proof  that  he 
was  a  peacemaker  seem  favorable  to 
him. 

.We  have  carefully  considered  all 
the  matters  urged  in  the  able  brief 
for  appellant,  and,  finding  no  re- 
versible error,  the  judgment  will  be 
affirmed. 

A  second  motion  for  rehearing 
having  been  granted,  Morrow,  F.  J., 
on  June  8,  1921,  handed  down  the 
following  additional  opinion: 

In  the  motion  appellant  stresses  a 
phase  of  the  case  which  was  not 
made  clear  on  the  original  presen- 
tation. 

There  was  no  error  in  refusing  to 
instruct  the  jury  touching  appel- 
lant's right  to  seek  Choate  for  an 
explanation.  Such  an  instruction 
is  required  only  in 
cases  in  which  the 
court,  in  its  charge, 
qualifies  the  right 
of  the  accused  to  act  in  self-defense. 

Williford  v.  State,  88  Tex.  Crim. 
Rep.  393,  42  S.  W.  972;  Smith  v. 
State,  81  Tex.  Crim.  Rep.  368,  195 
S.  W.  695.  The  charge  was  assailed 
for  its  failure  to  embrace  therein 
an  instruction  defining  appellant's 
right  under  the  law  pertaining  to 
communicated  threats. 

Appellant  testified  that  he  was  in- 
formed that  Choate,  the  injured 
party,  threatened  to  cut  his  "guts* 
out;  that  shortly  thereafter  he  saw 
Choate  and  accosted  him;  he  said, 
"I  want  to  speak  to  you that  they 
walked  together,  and  appellant 
asked  him  if  they  had  not  agreed  to 
be  friends;  that  Choate  did  not  re- 
ply, but  pushed  appellant  back  with 
his  left  hand  and  started  to  put  his 
right  hand  in  his  pocket;  that  the 
appellant  then  grabbed  his  right 
hand  and  the  fight  ensued;  that 
when  he  spoke  to  Choate  he  had  no 
intention  to  bring  a  fight;  that  he 
had  previously  had  a  conversation 
with  Choate  about  making  friends. 
According  to  appellant's  statement, 
the  reason  he  said,  "Now,  damn 


you,  I  guess  you  won't  pimp  on  any- 
body  again,"  was  that  he  had  just 
been  told  by  Robinson  of  a  threat 
made  by  Choate,  and  that  he  hit  him 
because  of  what  ,  he  had  been  told, 
and  because  Choate  had  refused  to 
answer  his  question  and  had  made 
the  demonstration  mentioned;  that 
at  the  time  he  struck 'the  first  blow 
he  believed  Choate  was  about  to  cut 
him;  that  during  the  fight  he  said, 
in  substance,  "If  you  threaten  me 
again,  I  will  use  a  pistol." 

Dallas,  a  state's  witness,  said  on 
cross-examination  that  the  appel- 
lant had  said  that  the  reason  for  the 
trouble  was  that  Choate  had  threat- 
ened him.  Apparently,  if  appel- 
lant's testimony  is  true,  antec^ent 
to  the  conflict  he  had  been  informed 
of  a  threat  against  him  made  by  the 
deceased,  and,  Choate,  inmiediately 
before  appellant  assailed  him,  made 
a  demonstration  which  was  viewed 
■by  the  appellant  as  indicative  to  an 
intention  to  execute  the  threat. 
There  was  thus  presented  an  issue 
of  fact.  That  it 
was  supported  by  ^1.1^^^ 

the  appellant  s  tes-  npported  bj- 
timony   alone   did  i^S^SS'^li. 
not  destroy  its.  sta- 
tus as  an  issue  for  the  solution  of 
the  jury.    The  truth  of  his  tes- 
timony was  for  the  jury.   2  Vern- 
on's Crim.  SUt.  (Tex.)  p.  481;  12 
Cyc.  487 ;  Whart.  Crim.  Ev.  p.  899. 

Mr.  Branch,  in  his  Annotated 
Penal  Code  (Tex.)  §  2083,  says: 
"If  there  is  evidence  of  communicat- 
ed threats  and  of  an  overt  act  by 
de<!ea8ed  at  the  time 
of  the  homicide  not  ci^wSon*'^ 
amounting  to  an  ac-  H^^^tJ^i, 
tual     attack,  the 
court  should  charge  the  jury  affirm- 
atively on  the  law  of  threats  in  con- 
nection with  self-defense." 

Numerous  cases  are  cited,  amonsr 
them  being  Sims  v.  State,  9  Tex. 
App.  593. 

The  principle  of  self-defense  is 
not  limited  to  cases  of  homicide.  It 
may  be  a  defense  to 
maiming.  1  Whart.  ??I?5?SSSL 
Crim.  Law,  p.  484. 
■This  is  xecogilizfid  in.  liie  instant 
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cftBe,  and  in  a  restricted  manner  it 
was  presented  to  the  jury.'  The 
court,  howeveri  was  not  warranted 
in  refusing,  in  response  to  the  ap- 
pellant's exception  to  the  charge,' to 
embody  therein  the  phase  of  the  law 
of  self-defense  which  arose  upon 
evidence  of  communicated  threats 
made  by  the  injured  party  and  fol- 
lowed by  an  overt  act  at  the  time  of 
the  assault.  1  Whart.  Crim.  Law,  p. 
984;  Green  v.  State,  15  Ann.  Cas. 
82. 

The  rejection  by  the  jury  of  ap- 
pellant's theory  of  self-defense  does 
not  cure  or  render  unimportant  the 
error  committed  in  ignoring  the  evi- 
dence of  threats.  Had  the  jury 
known  that,  under  the  law,  an  overt 
act,  which  alone  would  appear  of 
little  significance,  might,  viewed  in 
the  light  of  evidence  of  threats,  be- 
come of  vital  weight  as  bearing  on 
self-defense,  their  solution  of  that 
issue  might  have  been  favorable  to 
appellant. 

The  issue  raised  from  the  tes- 
timony of  the  appellant  delivered 
M..«^*«t  upon  the  Walin  the 
-n  part*  prcseDce  of  the  jury 

cannot  be  eliminat- 
ed  by  an  ex  parte  affidavit  of  the 
witness  Robinson  attached  to  the 
state's  pleading,  controverting  the 


STATE.  9U 
tif  B.  w. 

allegations  of  fact  contained  in 
the  motion  for  a  new  trial.  Affida- 
vits attached  to  the  motion  for  a  new 
trial,  while  available  to  aid  the  court 
in  solving  the  issues  of  fact  present- 
ed in  the  motion,  cannot  be  used  as 
a  substitute  for  testimony  before 
the  jury.  In  passing  we  will  say 
that  affidavits,  some  of  which  are 
found  in  the  record  in  this  case,  filed 
after  the  trial  and  after  the  order 
overruling  the  motion  for  new  trial, 
are  but  encumbrances  and  entitled 
to  no  place  in  the  record  and  to  no 
consideration  by  this  court.  The 
decision  in  the  orig-  Appe«i-«rt- 
inal  hearing  was  *eiio«  int»pa«««* 
rendered  without 
reference  to  affidavits  of  this  char- 
acter put  in  the  record  by  the  state, 
and  upon  this  hearing  we  must  ig- 
nore these,  as  well  as  those  which 
the  appellant  has  attached  to  his  mo- 
tion for  rehearing. 

For  the  reason  that  the  court  re- 
fused appellant's  request  to  instruct 
the  jury  upon  the  law  of  communi- 
cated threats  in  connection  with  the 
charge  on  self-defense,  the  rehear- 
ing is  granted,  the  affirmance  set 
aside,  and  the  judgment  of  the  trial 
court  is  now  reveiied,  and  the  cause 
remanded. 


ANNOTATION. 

Mayhem  as  dependent  on  part  of  body  injured  and  extent  of  injnry. 


Z.  In  general,  955. 
IL  What  constitutes  a  wound,  968. 
III.  Permanency  of  injury,  959. 
IT.  Injuries  to  particnlaT  parts  of  tiM 
body: 

a.  Limbs  and  parti  tiwreof,  960w 

b.  Head,  962. 

c.  Eyes,  963, 

d.  Nose,  964. 

e.  Lips,  965. 
1  Ears,  966. 

g.  Teeth,  969. 

h.  Private  parts,  069, 
L  Hiseellaneoui,  970. 

This  annotation  is  confined  strictly 
to  the  question  indicated  by  the  titles 
Of  coarse,  whetlier  a  particular  Injoxy 
Is,  or  Is  not,' mayhem,  often  depends 


upon  other  matters  than  its  severity 
or  the  part  of  the  body  which  is  affect- 
ed thereby,  such  as  premeditation  or 
the  intent  with  which,  or  the  Instru- 
mentality by  which,  it  was  inflicted. 
These  matters,  however,  are  not  con- 
sidered herein,  but  it  is  assumed  as  a 
starting  point  that  all  the  other  con- 
ditions necessary  to  constitute  may- 
hem are  present,  and  the  inquiry  is 
limited  to  the  consideration  of  wheth- 
er or  not,  granted  these  other  condi- 
tions, the  injury  Itself  Is  such  as  to 
constitute  mayhem. 

/.  f  n  general, 

.  Uayhem  under  the  early,  connnoa 
law  was  limited  to  injuries  affecting 
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limbs  or  members  of  the  body  which 
were  of  use  in  fighting,  either  for  as- 
sault or  defense,  the  ground  for  treat- 
ing it  as  a  crime  being,  as  pointed  out 
by  Blackstone,  that  it  was  an  offense 
tending  to  deprive  the  King  of  the  aid 
and  assistance  of  hia  subjects  (4  Bl. 
Com.  206 )t  or,  as  stated  by  Lord  Ck)ke, 
"for  the  members  of  every  subject  are 
under  the  safeguard  and  protection  of 
the  law,  to  the  end  a  man  may  serve 
his  King  and  country  when  occasion 
shall  be  offered"  (1  Inst.  127). 

So,  Pulton  says:  "Maiheming  is 
when  one  member  of  the  commonweale 
shall  take  from  another  member  of  the 
same,  a  naturall  member  of  his  bodie, 
or  the  use  and  benefit  thereof,  and 
thereby  disable  him  to  serve  the  com- 
monweale by  his  weapons  in  the  time 
of  warre,  or  by  his  labour  in  the  time 
of  peace,  and  also  diminlsheth  the 
strength  of  hia  bodie,  and  weaken  him 
thereby  to  get  hia  owne  living,  and  by 
that  means  the  commonweale  is  in  a 
sort  deprived  of  the  use  of  one  of  her 
members/'  De  Pace  Regis  1609,  fol. 
15,  §  68,  quoted  in  2  Bouvier's  Law 
Diet  Rawle's  Rev.  384. 

While,  according*  to  Blackstone, 
"Mayhem  is  properly  defined  to  be 
.  .  .  the  violently  depriving  another 
of  the  nse  of  such  of  his  members  as 
may  render  him  the  less  able,  In  fight- 
ing, either  to  defend  himself  or  to  an- 
noy his  adversary;"  and  he  also  states 
that  certain  specified  injuries  "are 
not  held  to  be  mayhems  at  common 
law,  because  they  do  not  weaken,  but 
only  disfigure."  4  Bl.  Com.  205. 

So  also  Coke  says:  "Mayhem  sig- 
nifieth  a  corporal  hurt,  whereby  a  man 
looseth  a  member  by  reason  whereof 
he  is  less  able  to  fight."  2  Co.  Litt. 
288a. 

While  East  defines  mayhem  at  com- 
mon law  as  *'such  a  bodily  hurt  as 
renders  a  man  less  abl^  in  fighting,  to 
defend  himself  or  annoy  his  adver- 
sary," and  adds:  "But  if  the  injury 
be  such  as  disfigures  him  only,  without 
diminishizu  his  corporal  abilities,  it 
does  not  fall  within  the  crime  of  may- 
hem." 1  East,  P.  C.  393. 

Glanville's  definition,  as  quoted  in 
Foster  v.  People  (1872)  60  N.  Y.  598, 
is  along  somewhat  different  lines.  Ha 


says:  "Mayherili  signifies  the  breaking 
of  &xif  bone  or  injuring  the  head  by 
wounding  or  abrasion."  Glanville, 
Blain's  translation,  bk.  14,  chap.  1, 850. 

As  examples  of  particular  injuries 
which  constitute  mayhem,  Blackstone 
enumerates  "the  cutting  off  or  dis- 
abling or  weakening  a  man's  hand  or 
finger,  or  striking  out  his  eye  or  fore- 
tooth, or  depriving  him  of  those  parts 
i^e  loss  of  which  in  all  animals  abates 
their  courage;"  and  he  adds  that  cut- 
ting off  the  ear  or  nose  was  not  may- 
hem at  common  law.  4  BL  Com.  206. 

While  In  another  place  he  says: 
"Among  these  defensive  members  are 
reckoned  not  only  arms  and  legs,  but 
a  finger,  an  eye,  and  a  fore-tooth  and 
also  some  others.  But  the  loss  of  one 
of  the  jaw  teeth,  the  ear  or  the  nose, 
is  no  mayhem  at  conunon  law,  as  they 
can  be  of  no  use  in  fighting."  S  Bl. 
Com.  121. 

Similarly,  it  is  said  in  1  Hawkins's 
Pleas  of  the  Crown,  175 :  "The  cutting 
off  or  disabling  or  weakening  a  man's 
hand  or  finger,  or  striking  out  his  eye 
or  foretooth,  or  castrating  him,  are 
said  to  be  maims,  but  the  cutting  off 
his  ear,  or  nose,  etc.,  are  not  esteemed 
maims,  because  they  do  not  weaken^ 
but  only  disfigure  him." 

The  statement  in  1  East,  P.  C.  S9S,. 
Is  similar,  except  that  he  adds  "break- 
ing his  skull"  to  the  list  of  crimes 
which  come  within  the  term,  follow- 
ing in  this  respect  Coke,  who  specifies 
"putting  out  his  foretooth,  breaking 
his  skull,  striking  off  his  arm,  hand, 
or  finger,  cutting  off  his  leg  or  foot* 
or  [a  corporal  hurt]  whereby  he 
looseth  the  use  of  any  of  his  said  mem- 
bers. 2  Co.  Litt.  288  a. 

At  an  early  period,  however,  the 
common-law  crime  began  to  be  extend- 
ed by  statute  to  cover  other  injuries. 
Thus  Blackstone  says :  "First,  by 
Statute  6  Hen.  IV.  chap.  6,  to  remedy 
a  mischief  that  then  prevailed  of  beat- 
ing, wounding,  or  robbing  a  man,  and 
then  cutting  out  his  tongue  or  putting 
out  his  eyes  to  prevent  him  from  bein^ 
an  evidence  against  thnn,  this  offense 
is  declared  to  be  felony,  if  done  of 
malice  prepense.  .  .  .  Next  in  or- 
der of  time  is  the  Statute  37  Hen.  VIU. 
ehftp.  6,  which  directs  tlut  if  a  man 
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shall  maIic!oasly  and  unlawfully  cut 
off  the  ear  of  any  of  the  Kind's  sub- 
jects, he  shall  not  only  forfeit  treble 

damasres  to  the  party  grieved,  to  be 
recovered  by  action  of  trespass  at  com- 
mon law  as  a  civil  satisfaction,  but 
also  £10  by  way  of  fine  to  the  King, 
which  was  hia  criminal  amercement. 
The  last  statute,  but  by  far  the  most 
severe  and  effmtual  of  alh  is  that  of 
22  &  28  Car.  II.  chap.  1,  called  the  Cov- 
entry Act,  beinir  occasioned  by  an  as- 
sault on  Sir  John  Coventry  in  the 
street,  and  slitting  his  nose,  in  revenge 
(as  was  Buppoeed)  for  some  obnoxious 
words  uttered  by  him  in  Parliament. 
By  tills  statute  it  is  enacted  that  if  any 
person  shall,  of  malice  aforethought 
and  by  lying  in  wait,  unlawfully  cut 
out  or  disable  the  tongue,  put  out  an 
eye,  slit  the  nose,  cut  oif  a  nose  or  lip, 
or  cut  off  or  disable  any  limb  or  mem- 
ber of  any  other  person,  with  intent 
to  maim  or  disfigure  him.  such  person, 
his  counselors,  aiders,  and  abetters, 
shall  be  guilty  of  felony  without  ben- 
efit of  clergy."  4  Bl.  Com.  206. 

The  Coventry  Act  is  said,  in  Foster 
V.  People  (1872)  50  N.  Y.  698,  to  have 
been  followed  in  the  legislation  by 
Congress  and  by  many  of  the  states, 
including  New  York. 

It  must  be  borne  in  mind  that  may- 
hem is  now  for  the  most  part  a  statu- 
tory crime,  and  that,  in  determining 
whether  a  particular  injury  is  includ- 
ed therein,  regard  must  be  had  to  the 
wording  of  the  particular  statute  in- 
volved. It  should  be  observed  in  this 
connection  that  many  of  the  modem 
statutes  discard  the  term  "mayhem." 
in  some  instances  replacing  it  with  the 
term  "maiming,"  and  in  others  merely 
describing  acts  of  the  same  general 
character  as  those  usually  included  in 
statutes  relating  to  mayhem,  without 
giving  them  any  distinctive  name. 

The  modern  tendency,  both  in  Eng- 
land and  in  this  country,  seems  to  be 
to  include  within  the  offense  all  mali- 
cious disabling  or  disfiguring  injuries 
to  the  person,  without  regard  to  the 
combative  importance  of  4he  member 
or  organ  affected. 

Thus,  in  Kitchens  v.  State  (1888)  80 
Ga.  810.  7  S.  E.  209,  it  was  said  that 
the  military  or  combative  importance. 


of  the  organ  injured  or  destroyed,  to 
which  the  old  common  law  had  special 
regard,  is  of  no  significance  whatever 
as  a  constituent  of  mayhem  under  the 
Georgia  Code. 

And  in  Baker  v.  State  (1842  )  4  Ark. 
66,  the  court  said:  "This  offense,  at 
common  law,  la  defined  to  be  'the  vio- 
lently depriving  another  of  the  use  of 
such  of  his  members  as  may  render 
him  the  less  able  in  fighting,  either  to 
defend  himself  or  to  annoy  his  adver- 
sary.' .  .  .  But  our  statute  has 
somewhat  changed  the  common  law, 
and  declares  maiming  to  consist  'in 
unlawfully  disabling  a  human  being, 
by  depriving  him  of  the  use  of  a  limb 
or  member,  or  rendering  him  lame,  or 
defective  in  bodily  vigor;'  by  which  we 
understand  that  the  act  being  unlaw- 
ful in  itself,  evidencing  a  malicious 
intent,  it  is  immaterial  by  what  means, 
or  with  what  instrument,  the  injury 
is  effected,  provided  the  crime  is  con- 
summated by  depriving  the  party  of 
the  use  of  a  limb  or  monber  of  his 
body,  or  that  the  consequences  of  the 
injury  sustained  render  him  either 
permanently  lame,  or  by  any  means 
affect  his  bodily  vigor,  by  decreasing 
his  strength,  activity,  or  the  like." 

While  the  present  English  statute 
(Offenses  against  the  Person  Act  1861, 
24  &  26  Vict.  chap.  100.  §  18)  makes 
everyone  guilty  of  felony  who.  by  any 
means  whatsoever,  unlawfully  and  ma- 
liciously wounds  or  causes  grievous 
bodily  harm  to  any  person,  or  shoots 
or  attempts  to  discharge  loaded  arms 
at  any  person,  with  intent  in  any  of 
these  cases  to  maim,  disfigure,  or  dis- 
able, or  to  do  some  other  grievous 
bodily  harm  to  any  person,  or  with  in- 
tent to  resist  or  prevent  the  lawful 
apprehension  or  detainer  of  any  per- 
son (9  Lavra  of  England  (Halsbury) 
600),  thus  seeming  to  include  the  in- 
-fliction  of  any  sort  of  wound  or  injury, 
provided  there  was  an  intent  to  maim, 
disfigure,  or  disable. 

In  this  respect  the  English  statute 
follows  closely  an  earlier  law,  under 
which  it  was  decided  in  Bex  v.  Hunt 
(1825)  1  Moody,  C.  C.  (Eng.)  93,  that 
a  conviction  might  be  had  under  an 
indictment  for  assaulting  and  cutting 
another  with  intent  to  do  him  grievous 
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bodily  harm,  even  though  the  woundy 
which  in  this  case  was  a  slight  cut 
upon  the  right  wrist,  was  not  danger- 
ous, since  it  was  immaterial  whether 
grievous  bodily  harm  was  actually 
done,  so  long  as  there  was  an  intent 
to  do  it. 

While  it  was  held  in  Reg.  v.  Ashman 
(1858)  1  Fost.  &  F.  (Eng.)  88,  a  prose- 
cution for  shooting  witii  a  gun  loaded 
with  powder  and  blood,  with  intent  to 
do  grievous  bodily  harm,  in  which  it 
appeared  that  the  person  injured  was 
struck  on  the  temple,  knocked  back, 
and  stunned,  but  that  there  was  no 
wound,  although  grains  of  powder 
were  embedded  in  the  forehead,  and 
that  his  eye  was  weak,  and  the  effects 
of  the  blow  felt  for  two  months  after, 
that  it  was  not  necessary  that  the  in- 
jury should  be  either  permanent  or 
dangerous,  it  being  sufficient  if  it  was 
such  as  seriously  to  interfere  with 
comfort  or  health. 

In  Rex  V.  Akenhead  (1816)  1  Holt, 
N.  P.  (Eng.)  470,  a  doubt  was  ex- 
pressed as  to  whether  an  injury  con- 
sisting of  a  cut  upon  the  shoulder 
about  7  inches  long  and  2  deep,  a  cut 
upon  the  lap  of  one  ear,  a  slight  wound 
on  the  neck,  and  a  cut  on  the  left  arm, 
amounted  to  a  grievous  bodily  harm 
as  that  term  is  used  in  Statute  of  3 
Geo.  III.  chap.  68,  since  the  wound  was 
not  in  a  vital  part;  but  in  the  report- 
er's note  appended  to  that  case  It  is 
stated  that  this  statute,  besides  taking 
away  the  qualifications  of  lying  in 
wait  which  were  required  by  the  Cov- 
entry Act,  gives  an  extent  to  this  act 
beyond  the  Coventry  Act,  and  under 
the  terms  "grievous  bodily  harm,"  the 
wound  need  not  be  given  either  in  a 
part  which  by  law  is  a  mayhem,  nor 
in  a  visible  part  as  under  the  term 
"disfigure"  in  the  Coventry  Act,  nor 
even  in  a  part  regarded  as  vital,  since 
grievous  bodily  harm  comprehends 
stabbing  or  cutting  in  the  thighs,  legs, 
or  any  other  part,  subject  only  to  the 
limitations  that  if  death  ensue  from 
such  act  it  must,  under  the  circum- 
stances, amount  to  the  crime  of  mur- 
der, and  therefore  by  implication  that 
there  might  be  a  possibility  of  death 
ensuing,  as  by  the  cutting  of  an  artery 
or  the  loss  of  blood,  etc. 


It,  mhul  oenjitttuCes  a  tmmd. 

Whether  or  not  a  particular  injury 
constitutes  a  wound,  within  the  mean- 
ing of  statutes  relating  to  wounding 
with  intent  to  maim,  seems  to  depend 
upon  whether  or  not  there  is  a  com- 
plete severance  of  the  skin.  State  v. 
Nieuhaus  (1909)  217  Mo.  332,  117  S. 
W.  78;  State  v.  Gibson  (1910)  67  W. 
Ta.  648,  28  L.RJL(N.S.)  966,  68  S.  E. 
296;  Rex  V.  Wood  (1830)  4  Car.  &  P. 
(Eng.)  381;  Rex  v.  Payne  (1831)  4 
Car.  &  P.  (Eng.)  668;  Moriarty  v. 
Brooks  (1834)  6  Car.  &  P.  (Eng.)  684; 
Rex  V.  Beckett  (1836)  1  Moody  &  R. 
(Eng.)  626;  Reg.  v.  M'Loughlin  (1838) 
8  Car.  &  P.  (Eng.)  635. 

To  constitute  a  wound  it  la  neces- 
sary that  there  should  be  a  separation 
of  the  whole  skin,  and  a  separation  of 
the  cuticle  or  upper  skin  only  is  not 
sufficient  under  Statute  1  Vict  chap. 
85,  §  2.  Reg.  V.  M'Loughlin  (Eng.) 
supra. 

So,  in  State  v.  Gibson  (1910)  67  W, 
Va.  648,  28  L.R.A.(N.S.)  965,  68  S.  E. 
296,  it  was  stated  that  there  can  be 
no  wound  within  the  maiming  statute 
without  a  solution  or  fracture  of  the 
skin. 

And  in  Rex  v.  Beckett  (1836)  1 
Moody  &  R.  (Eng.)  526,  in  which  it 
appeared  that  the  prisoner  had  at- 
tacked the  prosecutor  with  a  butcher 
knife,  and,  in  attempting  to  cut  his 
throat,  indicted  an  injury  which  the 
prosecutor  described  as  a  slight 
scratch  on  his  throat,  but  that  the 
prosecutor,  in  warding  off  further  at- 
tack, struck  his  hands  against  the 
knife  and  cut  them,  it  was  said  that 
a  scratch  is  not  a  wound  within  the 
statute,  but  there  must  be  at  least  a 
division  of  the  external  surface  of  the 
body.  It  was  also  held  in  that  case 
that,  while  the  cuts  on  the  hand  were 
wounds,  they  could  not  be  considered 
as  inflicted  by  the  prisoner  with  intent 
to  murder  or  maim  the  prosecutor, 
since  they  were  in  fact  inflicted  by  the 
prosecutor  himself  in  the  attempt  to 
defend  himself  from  the  prisoner's  at- 
tack. « 

While  In  Rex  v.  Wood  (1830)  4  Gar. 
&  P.  (Eng.)  381,  it  was  held  tiiat 
breaking  a  person's  collar  bone  and 
bruising  him  were  not  a  wounding 
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within  the  Statute  9  Geo.  IV.  chapter 
81,  §  12,  as  the  skin  was  not  broken. 

So,  also,  it  was  held  in  Rex  t.  Payne 
(1831)  4  Car.  &  P.  (Eng.)  658,  tHat 
"if  a  person  strike  another  with  a 
blndjreon  and  break  the  skin  and  draw 
blood,  this  is  a  sufficient  wounding  tc^ 
be  within  the  Statute  7  &  8  Geo.  IV. 
chap.  81,  §S  11  &  13." 

And  in  State  t.  Nieuhaus  (1909)  217 
Mo.  332,  117  S.  W.  73,  where  the  in- 
juries were  inilicted  by  striking  with 
a  whip  and  by  burning  with  a  hot 
stove-lid  lifter,  it  was  held  that  there 
was  a  wounding  if  the  defendant 
struck  the  injured  person  with  the 
whip  or  burned  her  with  the  lifter 
with  such  severity  as  to  breiUc,  cut,  or 
burn  entirely  through  the  skin  upon 
her  body  and  to  her  flesh. 

To  the  same  effect  in  Moriarty  v. 
Brooks  (1834)  6  Car.  &  P.  (Eng.)  684, 
a  civil  action  for  assaulting,  beating, 
and  wounding  the  plaintiff,  it  was 
stated  that  the  definition  of  a  wound 
in  criminal  cases  is  an  injury  to  the 
peraon,  by  which  the  skin  is  broken; 
if  the  skin  is  broken  and  there  was  a 
bleeding,  there  is  a  wound;  and  so  it 
was  held  that  proof  that  the  plaintiff 
was  cut  under  the  eye,  and  that  it  bled, 
established  the  existence  of  a  wound. 

And  see  also,  for  similar  statements 
of  what  constitutes  a  wound  generally. 
Com.  V.  Gallagher  (1842)  6  Met 
(Mass.)  666,  and  State  v.  Leonard 
(1856)  22  Mo.  449. 

The  breaking  of  the  skin  may,  how- 
ever, be  internal  as  well  as  external. 
Reg.  V.  Smith  (1837)  8  Car.  &  P. 
(Eng.)  173;  Reg.  v.  Waltham  (1846) 
8  Cox,  C.  C.  (Eng.)  442. 

Thus,  in  Reg.  v.  Smith  (Eng.)  supra, 
where  it  appeared  that  a  blow  was 
given  with  a  hammer  on  the  face 
which  broke  the  lower  jar  in  two 
places,  the  skin  being  broken  internal- 
ly but  not  externally,  and  there  not 
being  much  blood,  it  was  held  that 
this  was  a  wounding  within  the  Stat- 
utes 7  Wm.  IV.  and  1  Vict  chap.  86. 

And  in  Reg.  v.  Waltham  (1849)  3 
Cox,  C,  C.  (Eng.)  442,  it  was  held  that 
a  rupture  of  the  lining  membrane  of 
the  urethra,  caused  by  a  kick,  and  fol- 
lowed by  a  small  flow  of  blood  mingled 
with  urine,  constituted  a  wounding 


within  7  Wm.  IV.  and  1  Viet  chap.  86, 
§  4,  although  the  external  skin  was  un- 
broken. 

But  in  Reg.  v.  Jones  (1848)  3  Cox, 
■C.  C.  (Eng.)  441,  it  was  held  that  evi- 
dence that  the  prisoner  had  come  be- 
hind the  prosecutrix  and  given  her  a 
violent  kick  in  her  private  parts,  and 
tha^  this  had  been  followed  by  an  oc- 
casional discharge  of  blood  mingled 
with  urine,  would  not  sustain  an  in- 
dictment for  wounding  with  intent  to 
do  grievous  bodily  harm,  where  there 
was  no  proof  as  to  the  precise  part 
from  which  the  blood  originally  came; 
since  under  these  facts  there  might 
have  been  no  lesion  of  any  of  the  ves- 
sels at  all,  the  blood  being  discharged 
from  natural  causes. 

While  in  State  v.  Gibson  (1910)  67 
W.  Va.  548,  28  L.RA.(N.S.)  965,  68  S. 
E.  295,  evidence  that  one  who  had 
been  struck  over  the  kidney  with  an 
iron  bar,  necessitating  the  artificial 
extraction  of  his  urine,  and  that  the 
urine  had  been  found  to  be  bloody, 
was  held  insu£Bcient  to  support  a  con- 
viction under  an  indictment  charging 
that  the  person  had  cut  and  wounded 
him,  as  it  was  too  remote  and  uncer- 
tain to  establish  that  there  was  a  part- 
ing of  any  internal  membrane. 

III.  PermoneTicy  of  fnjury. 

To  come  within  the  common-law 

idea  of  mayhem,  an  injury  must  have 
been  permanent  in  its  effects.  3  Bl. 
Com.  121;  State  v.  Briley  ' (1839)  8 
Port.  (Ala.)  472;  O'Brien  v.  State 
(1908)  31  Ohio  C,  C.  33;  Rex  v.  Boyce 
(1824)  1  Moody,  C,  C.  (Eng.)  29;  43 
Geo.  III.  chap.  68,  §  1. 

Thus,  Blackstone  speaks  of  mayhem 
as  "a  battery  attended  with  this  ag- 
gravating circumstance,  that  thereby 
the  party  injured  is  forever  disabled 
from  making  so  good  a  defense  against 
future  external  injuries  as  he  other- 
wise might  have  done."  3  Bl.  Com. 
121. 

-  While  in  State  v.  BHley  (1839)  8 
Port.  (Ala.)  472,  it  was  stated  that 
wherever  the  statute  relating  to  maim- 
ing speaks  of  disabling  a  limb  or  mem- 
ber, a  permanent  injury  is  contemplat- 
ed, as  such  was  the  common-law  notion 
of  the  extent  of  the  injury  necessary* 
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to  constitute  a  mayhem,  and  that  a 
temporary  disablinff  of  a  finger*  an 
arm,  or  an  eye  would  not  be  sufficient 
to  constitute  a  statutory  offense. 

And  in  Rex  v.  Boyce  (1824)  1  Moody^ 
C.  C.  (Eng.)  29,  it  was  held  that  there 
could  be  no  conviction  under  an  indict- 
ment for  feloniously  cutting  and 
maiming  with  intent  to  murder,  maim, 
and  disable,  upon  evidence  which 
showed  that  the  accused  had  intended 
only  to  produce  a  temporary  disabil- 
ity, and  not  a  permanent  one. 

Similarly,  it  was  stated  in  O'Brien 
V.  State  (1908)  31  Ohio  C.  C.  33.  that 
in  order  to  convict  of  an  aasault  with 
the  malicious  intent  to  maim  or  dis- 
figure, the  act  must  be  shown  to  have 
been  done  with  intent  permanently  to 
injure  one  of  the  members  of  the  body 
mentioned  in  the  statute. 

But  in  Slattery  v.  State  (1874)  41 
Tex.  619,  where  the  accused  was 
charged  with  biting  out  a  piece  of  the 
injured  person's  lower  lip,  it  was  stat- 
ed that  if  the  original  injury  was  such 
aa  to  come  within  the  statute,  the  of- 
fense was  complete,  even  though  it 
appeared  that  the  piece  bitten  out  had 
been  put  back  and  made  to  grow,  or 
that  the  injured  person  had  in  any 
other  manner  been  subsequently  re- 
lieved of  the  inconvenience  of  his  loss. 

And  see  Rex  v.  Hunt  (1825)  1 
Moody,  C.  C.  (Eng.)  93,  and  Reg.  v. 
Ashman  (1858)  1  Post  &  F.  (Eng.) 
88,  supra,  I. 

On  the  point  of  the  effect  of  a  sub- 
sequent healing  of  the  wound,  com- 
pare with  Slattery  v.  State  (Tex.) 
supra,  the  case  of  State  t.  Cody  (1890) 
18  Or.  506,  23  Pac.  891,  24  Pac.  895, 
infra,  under  IV.  e. 

In  Baker  v.  State  (1842)  4  Ark.  56, 
it  was  held  that  the  testimony  of  the 
injured  person  that  he  was  shot  in  the 
thigh,  and  from  the  consequences  of 
it  was  so  far  disabled  as  to  be  unable 
to  walk  at  the  time,  was  sufficient  evi- 
dence to  support  the  averment  in  the 
indictment  that  he  was  thereby  dis- 
abled in  the  sense  and  meaning  of  the 
statute,  since,  in  the  absence  of  evi- 
dence showing  that  the  injury  was 
temporary,  the  continuance  of  the  dis- 
abling would  be  presumed  where  its 
existence  had  once  been  proved. 


XT.  IttSttrtm  to  partlcuUir  yorfa  o/  CImi 
hody. 

a.  lAinba  and  porta  thereof. 

Gutting  off  or  i>ermanently  dis- 
abling an  arm,  hand,  finger,  leg,  or 
foot  unquestionably  constituted  may- 
hem at  common  law.  1  Co.  Litt  288a, 
3  Bl.  Com.  121;  4  BL  Com.  206;  1 
Hawk.  P.  C.  107;  1  East,  P.  C.  893. 

And  see  also  Wright's  Case  (1603) 
1  Co.  Litt.  (Eng.)  127,  1  Hale,  P.  C. 
412,  in  which  a  man  who,  in  order  to 
fit  himself  to  be  a  successful  beggar, 
caused  his  companion  to  strike  off  his 
left  hand,  was,  together  with  the  com- 
panion, indicted  and  poniahed  for 
mayhem. 

In  view  of  the  fact  that  modem 
statutes,  in  so  far  as  they  have 
changed  the  rules  of  the  common  law 
in  respect  to  the  injuries  included  in 
the  offense  of  mayhem,  have  tended  to 
broaden  rather  than  limit  them,  there 
would  seem  to  be  no  doubt  that  any 
injury  to  the  limbs  which  would  have 
constituted  mayhem  under  the  com- 
mon law  would  do  so  under  the  stat- 
utes. There  is  little  direct  authority 
on  this  point,  however,  in  the  cases, 
as  most  of  those  involving  injuries  of 
this  character  assume,  without  dis- 
cussion, that  if  the  other  necessary 
elemenfai  of  the  crime  of  mayhem  are 
present,  the  injury  itself  comes  within 
that  offense. 

As  examples  of  such  cases  involving 
injuries  to  the  arm,  attention  is 
called  to  United  States  v.  Scroggins 
(1847)  Hempst.  478,  Fed.  Cas.  No.  16,- 
243,  a  prosecution  for  shooting  an- 
other in  the  right  arm  with  intent  to 
disable  and  maim,  in  which  the  prin- 
cipal question  argued  was  whether 
the  act  of  Congress  punishing  maim- 
ing, which  was  a  literal  transcript  of 
the  Coventry  Act,  embraced  disabling 
the  limb  or  member  of  a  person  by 
means  of  shooting,  or  applied  only  to 
cases  where  the  maiming  or  disfigura- 
tion was  done  with  some  sharp  instra- 
ment  or  edged  tool,  the  conclusion 
of  the  court  being:  "If  any  person 
should  purposely  and  maliciously  dis- 
able the  tongue  of  another  by  biting, 
or  put  out  an  eye  by  shooting,  strik- 
ing, gouging,  or  Bach  like  means,  or 
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flhould  disable  any  limb  or  member  of 
another  by  cutting,  shooting,  or  any 
other  means,  with  the  intent  to  maim 
or  disfigure,  such  person  would  un- 
doubtedly be  liable  to  tonviction  under 
statute.  .  .  .  The  particular  mode 
of  doing  it;  as  by  atabbing,  cutting, 
shooting,  or  striking,  or  the  particular 
weapon  or  instrument  used,  is  not 
material.  The  real  inquiry  is,  wheth- 
er a  limb  or  member  has  been  disabled 
or  disfigured  purposely  and  malicious- 
ly»  and  with  intent  to  maim  or  dis- 
figure; and,  if  80,  the  offense  is  com- 
plete." 

And  State  Briley  (1839)  8  Fort 
(Ala.)  A12,  where  the  injury  was  the 
breaking  of  an  arm  by  a  blow  with  a 
stick,  the  principal  question  discussed 
being  the  sufficiency  of  the  indictment. 

See  also  Lee  v.  State  (1912)  66  Tex. 
Grim.  Rep.  667,  40  L.R.A.(N.S.)  1132, 
148  S.  W.  667,  holding  that  a  convic- 
tion of  disflgiirement  was  sustained 
by  evidmce  that  the  accused  threw 
acid  on  the  face  and  arm  of  his  victim, 
which  brought  about  a  disfigurement 
and  kept  the  victim  under  the  treat- 
ment of  a  doctor  for  some  time,  al- 
though the  extent  of  the  injury  was 
not  shown. 

Similar  eases  involving  injuries  to 
Uie  hand  and  fingers  are:  Tnlly  v. 
People  (1876)  67  N.  Y.  16,  where  it  ap- 
peared tiiat  the  accused  bit  the  thumb 
of  the  injured  person  so  severely  as 
to  separate  the  joint  and  cause  per- 
manent stilTness;  State  v.  Evans 
(1796)  2  N.  C.  (Hayw.)  281,  a  case  of 
biting  off  the  forefinger  of  the  right 
hand;  and  Neblett  v.  State  (1905)  47 
-Tex.  Crim.  Rep.  673,  86  S.  W.  81S, 
where  the  injured  person's  hand  was 
blown  off  by  means  of  a  cannon  fire- 
cracker. 

■  In  Eskridge  v.  State  (1854)  25  Ala. 
SO,  Baker  v.  State  (1842)  4  Ark.  66, 
and  State  v.  Bidstrup  (1911)  287  Ho. 
'278,  140  S.  W.  904,  direct  injuries  to 
the  leg  are,  at  least,  impliedly  held  or 
assumed  to  be  sufficient  to  constitute 
mayhem. 

While  in  Ridenour  v.  State  (1882) 
88  Oltio  St.  272,  it  was  held  that  evi- 
dence showing  that  the  accused  shot 
another  person  in  fha  trunk  of  the 
t>ody,  and  that  a  nerve  was  destn^ed 
16  A.L.B^1. 


by  tiie  bullet  in  its  course,  with  the 
result  that  the  injured  person's  right 
leg  was  permanently  disabled  by  pa- 
ralysis, was  sufficient  to  support  a  con- 
viction of  shooting  with  intent  to 
maim,  the  court  saying:  "Unques- 
tionably, upon  this  state  of  the  evi- 
dence, the  accused  might  have  been 
properly  convicted  under  §  6819  of  the 
Revised  Statutes,  of  disabling  the 
limb,  or,  in  other  words,  of  the  offense 
of  actually  "maiming"  the  injured 
man;  nor  could  he  be  heard  for  a 
moment  to  say  that  he  did  not  intend 
to  do  the  very  thing  he  did." 

In  Davis  t.  State  (1886)  22  Tex. 
App.  46,  2  S.  W.  630,  a  conviction  for 
maiming  by  shooting  off  the  toe  of 
another  was  sustained. 

That  a  merely  temporary  injury  to 
a  limb  is  not  sufficient  to  constitute 
mayhem,  see  the  statement  from  State 
V.  Briley  (Ala.)  which  is  set  out  supra, 
under  III. 

While  in  Bowers  v.  State  (1888)  24 
Tex.  App.  642,  6  Am.  St  Rep.  901,  7 
S.  W.  247,  a  prosecution  for  maiming 
by  biting  off  a  portion  of  the  thumb, 
the  court  said:  "Biting  off  a  portion 
of  a  member  of  the  body  is  not  neces- 
sarily maiming.  It  should  be  left  to 
the  jury  to  determine  in  all  such  cases 
whether  the  member  was  so  injured  as 
to  substantially  deprive  the  injured 
party  of  it" 

The  Penal  Code  of  the  Philippine 
Islands  defines  and  penalizes  the  crime 
of  lesiones  graves  (serious  physical 
injuries)  as  follows:  "Art.  416.  Any 
person  who  shall  wound,  beat,  or  as- 
sault another  shall  be  guilty  of  the 
crime  of  infiicting  serious  physical 
injuries,  and  shall  suffer:  ...  (2) 
The  penalty  of  prison  correccional  in 
its  medium  and  maximum  degrees,  if 
in  consequence  of  the  physical  injuries 
the  person  injured  shall  have  lost  an 
eye  or  any  principal  member,  or  shall 
have  lost  the  use  of  such  member,  or 
shall  have  become  incapacitated  for 
the  work  in  which  he  shall  have  been 
habitually  engaged  before  receiving 
the  injury.  (3)  The  penalty  of  prison 
correccional  in  its  minimum  and  me- 
dium degrees,  if  in  consequence  of  the 
physical  injuries  the  person  injured 
shall  have  become  deformed,  or  shall 
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have  lost  some  member  other  than  a 
principal  member,  or  shall  have  lost 
the  use  of  such  member,  or  shall  have 
been  ill  or  incapacitated  for  the  per' 
formance  of  the  work  in  which  he  was 
habitually  engaged,  for  a  period  of 
more  than  ninety  days." 

Injuries  to  the  hand  and  fingers 
have  been  held  to  come  within  this  act 
in  a  number  of  cases,  those  to  the  hand 
usually  being  considered  as  falling 
within  1  %  and  those  to  the  fingers 
only,  within  T  3. 

Thus,  in  United  States  v.  Ramos 
(1903)  2  Philippine,  434,  one  who  cut 
off  the  hand  of  another  was  held  to 
be  guilty  of  lesiones  graves  as  defined 
in  Penal  Code,  art  462,  f  2. 

And  in  United  States  v.  Baluyut 
(1905)  6  Philippine,  129.  it  was  held 
that  the  index  finger  of  the  right  hand 
was  not  a  principal  member  of  the 
body  so  as  to  bring  the  offense  of  cut- 
ting it  oif  within  the  provisions  of 
article  416,  T  2,  of  the  Penal  Code, 
but  that  it  was  rather  a  nonprincipal 
member  as  that  term  is  used  In  T  S  of 
the  same  article. 

While  in  United  States  v.  Punsalan 
(1912)  23  Philippine,  376,  it  was  held 
that  a  conviction  under  T  2  could  not 
be  sustained  where  the  information 
charged  the  defendant  with  inflicting 
injuries  which  rendered  useless  three 
fingers  of  the  injured  person,  witiiout 
charging  that  the  use  of  the  hand  was 
lost,  since  the  fingers  were  not  prin- 
cipal members,  although  the  hand 
would  be.  It  was  intimated  that  proof 
of  loss  of  the  use  of  three  fingers 
might  have  been  sufficient  to  have  sus- 
tained a  charge  that  the  use  of  the 
hand  was  lost,  If  such  a  charge  had 
been  made. 

So,  also,  in  United  States  v.  Bugarin 
(1910)  15  Philippine,  189,  an  injury  to 
a  field  laborer  by  cutting  off  part  of 
the  index  and  middle  fingers  of  his 
right  hand  was  held  to  come  within  1 3. 

In  United  States  v.  Malig  (1909)  13 
Philippine,  736,  wounds  which  caused 
the  loss  of  the  index  finger  of  the 
right  hand  and  other  injuries, to  the 
hand,  requiring  more  than  sixty  days 
to  heal,  were  held  to  come  within  1  2. 

While  in  United  States  v.  Zabala 
(1912)  23  Philippine,  117,  one  who  bit 


the  fingers  of  another  with  tlie  result 
of  rendering  them  more  or  less  use- 
less and  disabling  the  injured  person 
for  eight  months,  and  in  United  States 
V.  Marasigan  (1914)  27  Philippine, 
504,  one  who  severed  the  extensor 
muscle  of  one  finger  of  the  \ett  hand 
of  another,  thus  rendering  it  useless, 
was  held  guilty  of  lesiones  graves, 
without  stating  under  which  para- 
graph of  the  statute. 

b.  Head. 

Under  this  subdivision  are  consid- 
ered only  injuries  to  the  head  itself 
as  distinguiahed  from  its  members  or 
features,  such  as  the  eyes,  nose,  ears, 
etc. 

As  already  seen  supra,  there  is  some 
disagreement  among  the  early  writers 
as  to  whether  injuries  to  the  head  or 
skull  can  be  considered  as  mayhem. 
In  Foster  v.  People  (1872)  50  N.  Y. 
598,  the  early  authorities  are  reviewed 
at  length,  and  the  court  says:  "An  in^ 
jury  to  the  head  or  skull  is  not  speci- 
fied by  Hawkins  or  Blackstone  as 
mayhem;  and  as  the  usual  conse- 
quence of  such  an  injury  is  either 
death  or  temporary  disability,  it  does 
not  seem  to  be  embraced  within  the 
definition  of  that  crime  as  given  by 
these  commentators;"  and  tiien,  after 
calling  attention  to  the  fact  that  the 
definitions  of  mayhem  given  by  Coke 
and  Glanville  do  include  such  injurira, 
continues:  "But  no  authority  baa 
been  cited,  subsequent  to  the  time  of 
Lord  Coke,  nor  has  any  come  to  our 
notice,  for  the  proposition  that  a  frac- 
ture of  the  skull  is  mayhem,  ensept 
that  Mr.  East,  in  hia  Pleas  of  the 
Oown  (p.  898),  after  giving  the  gen- 
eral definition  of  mayhem  at  common 
law,  and  instances  in  illustration  of 
it,  concludes,  *0r,  as  Lord  Ckike  adda, 
breaking  the  skull;'  and  then,  after 
speaking  of  the  enactment  of  the  Cov- 
entry Act,  and  setting  forth  its  terms, 
says:  "Whatever  may  have  been  the 
law  of  mayhem  in  England  antecedent 
to  this  statute,  no  case  can  be  found, 
we  think,  arising  since  its  enactment, 
in  which  an  injury  to  the  head,  or  any 
act  or  injury,  has  been  regarded  as 
mayhem,  other  than  the  acts  and  in- 
juries enumerated  in  this  statute," 
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and  finally  reaches  the  conclusion  that 
the  New  York  statute  then  in  force, 
providlns  "that  every  person  who, 
from  a  premeditated  design,*'  etc., 
"shall,  first,  cut  out  or  disable  the 
tongue;  or,  second,  put  out  an  eye;  or, 
third,  slit  the  lip  or  destroy  the  nose; 
or,  fourth,  cut  off  or  disable  any  limb 
or  member  of  another  on  purpose,  upon 
conviction  thereof,  shall  be  imprisoned 
in  a  state  prison," — was  intended  as 
a  statutory  definition  of  the  crime  of 
mayhem,  and  included  all  cases  which 
could  come  within  that  designation, 
and  hence  that  a  blow  intentionally 
aimed  at  the  head  with  intent  to  frac- 
ture the  skull  or  injure  the  head  would 
not  constitute  an  assault  and  battery 
with  intent  to  maim. 

So,  also,  in  Reg.  v.  Sullivan  <1841) 
1  Car.  &  M.  (Eng.)  209,  in  which  it 
appeared  that  the  defendant  struck 
another  person  on  the  head  with  an 
ax,  inflicting  a  very  slight  wound,  it 
was  held  that,  although  he  might  be 
found  guilty  of  wounding  with  intent 
either  to  murder  or  to  do  grievous 
bodily  harm,  he  could  not  be  found 
ffuilty  of  wounding  with  intent  to 
maim  and  disable,  the  court  saying: 
"There  is  no  proof  of  an  intent  to 
maim  and  disable,  as  the  blow  is  aimed 
at  the  head  of  the  prosecutor;  it 
would  have  been  otherwise,  if  it  had 
been  aimed  at  his  arm  to  prevent  him 
being  able  to  use  it.*' 

And  in  Com.  v.  Somerville  (1808)  1 
Va.  Cas.  164,  5  Am.  Dec.  614,  it  was 
held  that  an  Indictment  for  striking 
another  on  the  head  with  a  hickory 
club,  thereby  maiming  and  disabling 
him  by  fracturing  his  skull,  was  not  a 
good  count  for  mayhem,  but  that  it 
-was  good  as  a  count  for  an  assault  of 
an  aggravated  nature. 

In  O'Brieri  v.  State  (1908)  31  Ohio 
C.  C.  33,  it  was  stated  that  in  order 
to  convict  of  an  assault  with  the  mali- 
cious inteiit  to  maim  or  disfigure,  the 
act  must  be  done  with  intent  perma- 
nently to  injure  one  of  the  members 
of  the  body  specifically  set  forth  in 
the  statute,  and  that  to  maim  the  as- 
sault must  be  made  with  the  malicious 
Intent  to  injure  a  member  which  may 
be  used  in  the  defense  of  the  person 
or  to  annoy  an  adversary;  but  it  waa 


held  that,  where  an  assault  was  com- 
mitted by  striking  another  over  the 
head  with  a  piece  of  gas  pipe  under 
circumstances  which  showed  an  intent 
to  disable  the  person  attacked,  it 
might  be  charged  as  an  assault  with 
the  malicious  intent  to  maim  or  dis- 
figure, although  the  head  only  was  in- 
jured and  consequently  there  was  no 
actual  maiming,  the  court  saying: 
"So  a  blow  upon  the  head  made  under 
the  circumstances  shown  in  this  case 
may  be  presumed  to  have  been  made 
with  intent  to  cause  the  loss  of  the 
use  of  some  important  member  of  the 
body.  Indeed,  it  is  well  settled  by 
medical  authority  that  a  violent  blow 
upon  the  head  not  fracturing  the  skull 
frequently  does  cause  the  paralysis  of 
an  arm  or  leg.** 

And  in  State  v.  Vaughn  (1901)  164 
Mo.  536,  65  S.  W.  236,  13  Am.  Grim, 
Rep.  209,  a  conviction  on  a  charge  of 
felonious  assault,  whereby  the  injured 
person  was  "maimed,  wounded,  and 
disfigured,  and  received  great  bodily 
harm,"  was  sustained  on  evidence 
showing  that  the  injuries  consisted  of 
cuts  on  both  ears  and  of  several 
gashes  3  or  4  inches  long  on  the  head. 

e.  Eyea,  ' 

Removing  the  eye,  or  completely  de- 
stroying its  usefulness,  was  mayhem 
at  common  law  (3  BI.  Com.  121 ;  4  BI. 
Com.  206;  1  Hawk.  F.  C.  107;  1  East, 
P.  C.  893),  and  injuries  of  this  char- 
acter are  specifically  mentioned  in  the 
Coventry  Act  and  also  in  many  of  the 
statutes  in  force  in  this  country.  For 
cases  in  which,  without  any  particular 
discussion  of  the  point,  it  is  impliedly 
held  or  assumed  that  injuries  to  th» 
eyes  are  within  the  statutes  relating 
to  mayhem,  see: 

Alabama^-^State  v.  Simmons  (1842) 
3  Ala.  497. 

Dakota. — ^United  States  v.  Gunther 
(1888)  5  Dak.  234,  38  N,  W.  79. 

Indiana.  —  State  v.  Fisher  (1885) 
103  Ind.  630,  3  N.  E.  379. 

Minnesota. — State  v.  Hair  (1887) 
37  Minn.  351,  34  N.  W.  893,  7  Am. 
Crim.  Rep.  369. 

MississippL— Clarke  v.  State  (1852) 
23  Miss.  261. 

Mis8ouri.--State  v.  Ma  Foo  (1892) 
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110  Mo.  %  33  Am.  St  Rep.  414,  19  S. 
W.  222;  State  v.  Kyle  (1903)  177  Mo. 
659,  76  S.  W.  1014;  State  v.  Nerizinger 
(1909)  220  Mo.  36,  119  S.  W.  379. 
t  North  Carolina.  —  State  v.  Irwin 
(1794)  2  N.  C.  (1  Hayw.)  112. 

Pennsylvania. — Pennsylvania  v.  M*- 
Birnie  (1792)  Addison,  28;  Respublica 
V.  Langcake  (1796)  1  Yeatea.  415; 
Respublica  v.  Reiker  (1801)  3  Yeates, 
282;  Com.  v.  Reed  (1850)  4  Clark,  459; 
Com.  V.  Porter  (1859)  1  Pittsb.  602. 

Tennessee.— Terrell  v.  State  (1888) 
86  Tenn.  523,  8  S.  W.  212,  8  Am.  Grim. 
Rep.  632. 

'  Wisconsin.— State  v.  Bloedow  (1878) 
45  Wis.  279,  2  Am.  Crim.  Rep.  631. 
I  It  should  be  observed  that  in  many 
of  the  foregoing  cases  it  was  held  that 
mayhem  had  not  been  committed  even 
though  an  eye  had  been  put  out,  but 
this  conclusion  was  reached  because 
of  the  absence  of  some  other  element 
essential  to  that  crime,  and  not  be- 
cause the  injury  itself  was  not  of  a 
character  to  constitute  the  offense. 

Doubt  as  to  whether  an  injury  to 
the  eye  is  mayhem,  where  the  other 
elements  of  the  crime  are  present,  may 
arise,  however,  when  the  eye  or  its 
usefulness  is  not  totally  destroyed. 

Thus,  in  Cook  v.  Beal  (1698)  1  Ld. 
Raym.  176,  91  Eng.  Reprint,  1014,  a 
civil  action  for  assault  and  battery  in 
which  the  plaintiff  declared  that,  on 
account  of  the  injury  to  his  left  eye, 
he  was  unable  to  read  or  write.  It  was 
stated  incidentally  that  this  was  not  a 
maim,  because  the  eye  was  not  wholly 
out. 

And  in  People  v.  Nunes  (1920)  — 
Cal.  App.  — ,  190  Pac.  486,  it  was  stat- 
ed that  under  a  statute  providing  that 
"every  person  who  unlawfully  and  ma- 
liciously deprives  a  human  being  of  a 
member  of  his  body,  or  disables,  dis- 
figures, or  renders  it  useless,  or  cuts 
or  disables  the  tongue,  or  puts  out  an 
eye,  or  slits  the  nose,  ear,  or  lip,  is 
guilty  of  mayhem,"  the  mere  disfigure- 
ment of  an  eye  would  not  amount  to 
mayhem  unless  such  disfigurement  re- 
sulted in  rendering  the  eye  useless; 
but  that  where,  as  the  result  of  a  blow, 
an  eye  was  rendered  practically  blind, 
the  injury  constituted  mayhem,  even 
tliough  the  injured  person  was  still 


able  to  distinguish  light  from  dark- 
ness or  to  perceive  the  motions  or 
movements  made  immediately  before 
the  eye,  and  although  there  was  a  bare 
possibility  that  a  future  operation  on 
the  eye  might  be  beneficial. 

While  in  State  v.  Holmes  (1903)  4 
Penn.  (DeL)  196,  66  Atl.  343,  where 
the  injury  in  question  was  inflicted  hj 
throwing  acid,  a  count  of  the  indict- 
ment which  alleged  that  the  left  eye 
of  the  victim  was  thereby  permanent- 
ly injured  was  attacked  on  the  ground 
that  such  an  injury  would  not  consti- 
tute maiming  within  the  common-law 
definition,  requiring  an  injury  impair- 
ing the  power  of  attack  or  defense; 
since  the  injury  of  an  eye  would  not 
impair  one's  powers  of  protection,  al- 
though the  putting  out  of  an  eye  might 
do  it;  but  the  court  sustained  the 
count  without  any  discussion  of  the 
point. 

Although  Injuries  to  the  nose  were 
not  originally  considered  to  be  may- 
hem (3  Bl.  Com.  121,  4  Bl.  Com.  205 ; 
1  Hawk.  P.  C.  107,  1  East,  P.  C.  393), 
the  Coventry  Act  specifically  included 
slitting  or  cutting  off  the  nose,  and 
such  injuries  are  unquestionably  cov- 
ered by  practically  all  modem  stat- 
utes, in  many  of  which  they  are  ex- 
pressly enumerated,  provided  they  are 
inflicted  by  such  means  and  under 
such  circumstances  as  would  other- 
wise constitute  mayhem. 

Thus,  in  State  v.  Catsampas  (1911) 
62  Wash.  70,  112  Pac.  1116,  it  was  ex- 
pressly held  that  wilfully  biting  off 
the  end  of  the  nose  of  another,  with 
intent  to  disfigure  him,  is  within  the 
provisions  of  a  statute  declaring  tiiat 
"every  person  who,  with  intent  to  com- 
mit a  felony  or  to  injure,  disfigure,  or 
disable  another,  shall  wilfully  infiict 
upon  him  an  injury  which  (1)  seri- 
ously disfigures  Ms  person  by  any 
mutilation  thereof;  or  (2)  destroys  or 
displaces  any  member  or  organ  of  his 
body;  or  (3)  seriously  diminishes  his 
physical  vigor  by  the  Injury  of  any 
member  or  organ;  shall  be  guilty  of 
maiming." 

And  in  Henry  v.  State  (1916)  125 
Ark.  237,  188  S.  W.  639,  a  prosecutiou 
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nnder  a  statute  providing  that  "if  any 
person  shall  wilfully  and  of  his  malice 
aforethought  .  .  .  cut  or  bite  off 
the  nose  or  Hp  of  any  person,  he  shall 
be  adjudged  guilty  of  maiming,"  it 
was  held  that  evidence  that  the  de- 
fendant vent  to  the  field  where  the 
Injured  party  was  at  work,  cursed  and 
abused  him,  assaulted  him  wiA  some 
sort  of  a  weapon  that  cut  a  serious 
crash  in  his  head,  and  then,  in  the  con- 
tinuance  of  the  light,  bit  off  his  nose, 
at  the  time  intending  to  bite  and 
knowing  he  was  doing  so,  was  suffi- 
cient to  support  a  conviction. 

So,  in  other  cases  such  as  People  v. 
Yuskauskas  (1915)  268  111.  328,  109  N. 
E.  S19;  State  v.  Jones  (1886)  70  Iowa, 
606,  30  N.  W.  760;  State  v.  Akin  (1895) 
94  Iowa,  60,  ^  N.  W.  667 ;  State  v.  Kyle 
(1903)  177  Mo.  659,  76  S.  W.  1014; 
State  v.  Bunyard  (1913)  253  Mo.  347, 
161  S.  W.  756;  State  v.  Mairs  (1795) 
1  N.  J.  L.  453,  it  is  held,  or  taken  for 
granted  without  discussion,  that  such 
an  injury  is  in  itself  sufficient  to  con- 
stitute mayhem  or  maiming,  the  whole 
consideration  being  given  to  other 
questions. 

In  Rex  V.  Carroll  (1765)  1  Leach,  C. 
L.  (Eng.)  55,  it  was  held  that  the  term 
"slit  the  nose"  as  used  in  the  Coventry 
Act  was  not  confined  to  a  slitting  of 
the  nostrils  or  to  cutting  it  in  any 
particular  direction,  but  that  any  divi- 
sion of  the  flesh  or  gristle  of  the  nose, 
whether  perpendicular  or  transverse, 
came  within  the  denomination  of  a  slit 
and  was  equally  a  disfiguring  of  the 
person. 

So,  also,  in  the  case  of  Rex  v.  Coke 
(1722)  1  East,  P.  C.  (Eng.)  396,  16 
How.  St.  Tr.  54,  a  prosecution  under 
the  (Coventry  Act,  based  in  part  upon 
a  cut  across  the  nose  which  separated 
the  flesh  and  cut  it  through  into  the 
nostril,  the  objection  was  raised  that 
the  nose  could  not  be  said  to  be  slit, 
because  the  edge  of  it  was  not  cut 
through,  but  this  objection  was  over- 
ruled. 

«.  Lipa, 

Cutting  off  the  lip  was  Included  in 
the  injuries  covered  by  the  Coventry 
Act,  and  is  also  specified  in  many  of 
the  modem  statutes. 


So,  it  is  said  in  the  abstract  report 
of  Swan  V.  Com.  (1883)  6  Ky.  L.  Rep. 
-238:  "The  offense  of  biting  off  the 
lip  of  another  is  expressly  within  the 
provision  of  §  1  of  article  6,  chapter 
29,  General  Statutes,  which  imposes  a 
punishment  for  maiming." 

And  the  statute  involved  in  State  v. 
Cody  (1890)  18  Or.  606,  23  Pac.  891, 
24  Pac.  895,  particularly  specified 
cutting,  slitting,  or  mutilating  the  lip. 
The  decision  that  one  who,  in  the 
course  of  a  fight,  injured  his  adver- 
sary by  biting  his  lower  lip,  lacerating 
the  tissue  of  the  inner  lining,  and 
taking  out  a  piece  thereof,  leaving  a 
wound  about  S  of  an  inch  long  and 
i  an  inch  wide  and  i  of  an  inch  deep, 
was  not  guilty  of  mayhem,  is  based 
upon  the  absence  of  evidence  of  delib- 
eration and  design;  but  the  court 
seems  to  have  had  some  doubt  as  to 
whether  the  injury  was  of  a  sufficient- 
ly serious  character  to  constitute  may- 
hem in  any  event,  as  the  opinion  calls 
attention  to  the  fact  that  the  wound 
had  since  healed  over,  and  that  to  ad- 
Judge  it  mayhem  in  view  of  all  the 
surroundings  would  be  making  a  fel- 
ony out  of  a  comparatively  trifling 
matter. 

In  State  v.  Akin  (1895)  94  Iowa,  50, 
62  N.  W.  667,  under  a  statute  provid- 
ing: 'If  any  person,  with  intent  to 
maim  or  disfigure,  .  .  .  cut,  bite, 
slit,  or  mutilate  the  nose  or  lip,"  etc., 
it  was  stated  that  one  who  broke  and 
mutilated  the  nose,  mouth,  and  lips  of 
another  was  guilty  of  maiming  if  he 
acted  with  the  intent  to  maim. 

In  People  v.  Demasters  (1895)  106 
Cal.  669,  39  Pac.  35.  however,  it  was 
held  that  where  the  statutory  defini- 
tion of  mayhem  used  the  word  "slit," 
It  was  error  for  the  court  to  instruct 
the  jury  that  an  unlawful  and  mali- 
cious attempt  to  bite  the  lip  of  another 
constituted  an  assault  with  intent  to 
commit  mayhem,  since  the  Up  may  be 
bitten  in  such  a  manner  as  not  to 
amount  to  mayhem,  and  therefore  the 
intent  to  bite  is  not  necessarily  the 
equivalent  of  an  intent  to  slit. 

And  in  Slattery  v.  State  (1874)  41 
Tex.  619,  where  the  injury  involved 
was  the^  biting  out  from  the  injured 
person's' under  Hp  of  a  piece  of  flesh 
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about  an  inch  long  and  three  quarters 
of  an  inch  thick,  and  it  appeared  that 
the  place  had  healed  up,  but  was  still 
a  great  inconvenience  in  drinking  and 
in  talking,  and  the  statute  provided 
that  "to  maim  is  to  cut  off  or  other- 
wise deprive  a  person  of  the  hand, 
arm,  finger,  foot,  leg,  nose,  or  ear,  to 
put  out  an  eye,  or  in  any  way  to  de- 
prive the  person  of  any  other  member 
of  his  body,** — it  was  held  that  inas- 
much as  the  under  lip  was  not  named 
in  the  Code  as  one  of  the  members  of 
the  body,  it  should  have  been  left  to 
the  jury  to  say  whether  it  is  or  not, 
and  that  it  was  also  a  question  for 
the  jury,  supposing  that  they  had  de- 
termined that  the  under  lip  was  a 
member  of  the  body,  whether  or  not 
the  under  lip  of  the  injured  person 
was  bitten  off  by  the  defendant  to  such 
an  extent  as  to  substantially  deprive 
him  of  it  at  the  time  of  the  biting. 

/.  Bora. 

The  statements  from  Blackstone, 
Hawkins,  and  East  which  are  quoted 
or  referred  to  supra,  under  I.,  to  the 
effect  that  cutting  off  or  injuring  the 
ear  was  not  mayhem  at  conunon  law, 
are  confirmed  by  similar  statements  in 
Burke  v.  People  (1875)  4  Hun  (N.  Y.) 
481;  State  v.  Johnson  (1898)  58  Ohio 
St  417,  65  Am.  St.  Rep.  769,  51  N.  E. 
40,  11  Am.  Grim.  Rep.  603,  and  State 
v.  Vowels  (1873)  4  Or.  324. 

Even  under  some  of  the  modem 
statutes  the  term  "mayhem  or  maim- 
ing" is  held  not  to  include  injuries  to 
the  ear. 

Thus,  in  State  v.  Johnson  (1898)  68 
Ohio  St.  417,  65  Am.  St.  Rep.  769,  51 
N.  E.  40, 11  Am.  Grim.  Rep.  603,  it  was 
held  that  since  the  word  "maim"  and 
"mayhem"  are  at  common  law  equiva- 
lent, and  the  biting  of  an  ear  does  not 
in  law  constitute  a  mayhem,  the  ma- 
licious biting  of  the  ear  of  another 
could  not  be  charged  as  done  with  in- 
tent to  maim,  even  uuder  a  statute 
which  declares  that  "whoever,  with 
malicious  intent  to  maim  or  disfigure, 
cuts,  bites,  or  slits  the  nose,  ear  or 
lip,  cutting  or  disables  the  tongue, 
puts  out  or  destroys  an  eye,  cuts  off  or 
disables  a  limb  or  any  member  of  an- 
other person,"  is  guilty  of  an  offense 


punishable  by  imprisonment  in  the 
penitentiary,  as  the  court  took  the 
view  that  there  was  a  distinction  be- 
tween an  intent  to  disfigure  and  an 
intent  to  maim,  and  that  the  latter  in- 
tent could  apply  only  to  injuries  to 
members  which  were  of  use  to  the 
person  in  defending  himself. 

And  in  United  States  v.  Askins 
(1830)  4  Cranch,  C.  C.  98,  Fed.  Gas, 
No.  14,471,  it  was  held  that  biting  off 
the  ear  of  another  with  intent  to  dis- 
figure him  did  not  come  within  a  stat- 
ute making  it  a  felony  unlawfully  to 
"cut  out  or  disable  the  tongue,  put  out 
an  eye,  slit  a  nose,  bite  or  cut  off  a 
nose,  or  lip,  or  cut  off  or  disable  any 
limb  or  member  of  any  person  what- 
soever, within  the  commonwealth, 
with  intent,  in  so  doing,  to  nuiim  or 
disfigure,"  Cranch,  Ch.  J.,  being  of  the 
opinion  that  biting  could  not  be  called 
cutting,  that  an  ear  cannot  be  "dis- 
abled" within  the  meaning  of  the  stat- 
ute, and  that  the  ear  is  not  such  a 
member  as  was  intended  by  the  stat- 
ute. 

While  in  Com.  v.  Newell  (1810)  7 
Mass.  245,  it  was  held  that  a  statute 
providing  that  if  any  person,  with  set 
purpose  and  aforethought  malice  and 
with  an  intent  to  maim  and  disfigure, 
shall  unlawfully  cut  off  an  ear  of  an- 
other, he  shall  be  punished  by  solitary 
imprisonment  and  by  confinement  to 
hard  labor,  is  not  equivalent  to  a 
declaration  that  such  an  act  should 
constitute  a  mayhem. 

Most  modem  statutes,  however, 
either  expressly  include  injuries  to 
the  ear,  or  contain  general  provisions 
which  the  courts  have  construed  as 
including  them. 

Thus,  in  People  v.  Golden  (1881)  62 
CaL  542,  it  was  held  that  biting  off  the 
ear  of  a  person  Is  mayhem  within  a 
statute  defining  that  crime  as  the  dis- 
abling or  disfiguring  of  a  member  of 
the  body  of  a  human  being. 

And  in  State  v.  Vowels  (1873)  4  Or. 
324,  it  was  held  that  although  the 
crime  of  tearing  off  the  ear  of  anothra 
is  not  embraced  within  the  crime  d 
mayhem  as  known  to  the  common  law, 
nevertheless,  such  a  crime  may  be 
properly  denominated  mayhem  in  an 
indictment  baaed  upon  a  section  of  the 
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Criminal  Code  which  provides  that  "if 
any  penon  shall  purposely  and  mali- 
ciously, or  in  the  commission  or  at> 
tempt  to  commit  a  felony,  cut  or  tear 
out  or  disable  the  tongue,  or  put  out 
or  destroy  the  eye,  or  cut  or  slit  or 
tear  off  an  ear,  cut  'or  slit  or  mutilate 
the  nose  or  lip,  or  cut  off  or  disable 
the  limb  or  member  of  another,  such 
person,  upon  conviction  tiiereof,  shall 
be  punished  by  imprisonment/'  etc., 
where,  in  the  syllabus  which  was 
adopted  by  the  legislature  as  part  of 
the  law  of  the  state,  the  section  quot^ 
ed  is  referred  to  as  describing  the 
crime  of  mayhem. 

In  Hayden  v.  State  (1838)  4  Blackf. 
(Ind.)  646,  the  court  approved  an  In- 
struction tiiat  the  defendant  was  guil- 
ty of  a  mayhem  as  charged  If  he  wil- 
fully bit  off  a  piece  of  the  ear  of  the 
person  injured,  unless  he  did  it  in 
necessary  self-defense  or  to  protect 
himself  from  grievous  bodily  injury. 

And  in  State  v.  Clark  (1886)  69 
Iowa,  196,  28  N.  W.  537,  it  was  held 
that  one  who,  while  engaged  in  a  fight, 
intentionally  bites  off  the  ear  of  his 
adversary,  is  properly  found  guilty  of 
assault  with  intent  to  disfigure. 

In  United  States  v.  Manaul  (1905) 
4  Philippine,  342,  it  was  held  that  one 
who  cut  off  both  ears  of  another  was 
guilty  of  lesiones  graves  as  defined  by 
§  416  of  the  Penal  Code,  which  is  set 
out  supra  under  IV.  a,  and  that  where 
the  cutting  oft  of  the  ears  caused  deaf- 
ness the  punishment  should  be  under 
t  2  of  that  section. 

For  examples  of  cases  in  which  in- 
juries to  the  ear  have  been  impliedly 
held  or  assumed  to  be  mayhem  with- 
out any  particular  discussion  of  the 
question,  see: 

Alabama^ — State  v.  Absence  (1837) 
4  Fort.  397;  Molette  v.  State  (1873) 
49  Ala.  18. 

California.  —  People  v.  Wright 
(1892)  93  Cal.  564,  29  Pac.  240. 

Colorado. — Foster  v.  People  (1871) 
1  Colo.  293. 

Illinois. — People  v.  Connors  (1910) 
246  III.  9,  92  N.  E.  567. 

Indiana.— Hayden  v.  State  (1838)  4 
Blackf.  646. 

Iowa.— State  v.  Clark  (1886)  69 
Iowa,  196.  28  N.  W.  637. 


North  Carolina. — State  v.  Crawford 
(1830)  13  N.  C.  (2  Dev.  L.)  425;  State 
V.  Skidmore  (1892)  87  N.  C.  509. 

Tennessee.  —  State  v.  Ailey  (1870) 
3  Heisk.  8. 

Washingttm.  —  State  v.  Conahan 
(1894)  10  Wash.  268,  38  Pac.  996. 

It  seems  to  be  generally  agreed  that 
the  injury  need  not  amount  to  the  re- 
moval or  destruction  of  the  entire  ear, 
but  that  it  must,  at  least,  be  such  as 
to  produce  a  disfigurement  visible  to 
ordinary  observation.  State  v.  Abram 
(1847)  10  Ala.  928;  Green  v.  State 
(1907)  151  Ala.  14,  125  Am.  St,  Rep. 
17,  44  So.  194.  15  Ann.  Cas.  81 ;  Terri- 
tory v.  Gallagher  (1894)  9  Haw.  587; 
State  V.  Harrison  (1878)  30  La.  Ann. 
1329;  State  v.  Enkhouse  (1916)  40 
Nev.  1,  160  Pac.  23;  State  v.  Girgin 
(1840)  23  N.  a  (1  Ired.  L.)  121;  High 
V.  State  (1888)  26  Tex.  App.  545,  8  Am. 
St.  Rep.  488,  10  S.  W.  238;  Pool  v. 
State  (1910)  59  Tex.  Grim.  Rep.  482, 
129  S.  W.  1135;  Key  v.  State  (1913) 
71  Tex.  Grim.  Rep.  642,  L.R.A.1916E, 
492, 161  S.  W.  121. 

Thus,  in  State  v.  Abram  (Ala.)  su- 
pra, the  court  said:  "Although  the 
statute  speaks  of  biting  or  cutting  off 
the  lip,  ear,  or  nose,  it  is  not  to  be 
understood  that  the  offense  may  not 
be  committed,  without  the  entire  mu- 
tilation of  one  of  these  members.  The 
object  of  the  statute  was  to  provi'de 
against  such  a  wilful  mutilation  of 
these  members  as  would  be  obvious  to 
a  casual  observer,  and  disfigure  the 
person,  and  it  follows,  necessarily, 
that  the  cutting  or  biting  off  a  small 
portion  of  the  ear,  which  did  not  dis- 
figure the  person,  and  could  only  be 
discovered  by  close  inspection  or  ex- 
amination, when  attention  was  direct- 
ed to  it,  would  not  constitute  mayhem 
under  the  statute." 

And  in  Key  v.  State  (Tex.)  supra, 
which  sustained  the  conviction  of 
maiming  of  one  who  bit  off  a  portion 
of  the  outer  rim  of  the  ear  of  another 
which  was  less  than  one  third  in 
amount  or  size  of  the  ear,  it  is  stated 
in  the  dissenting  opinion,  with  which 
the  writer  of  the  prevailing  opinion 
states  that  he  agrees  except  as  to  an- 
other point,  to  be  a  correct  rule  that 
where  the  inhibition  Is  directed  against 
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an  injury  which  disfigures,  it  is  not 
necessary*  that  the  whole  member 
should  be  mutilated  or  detached  if  the 
injury  only  impairs  comeliness,  and 
that  the  authorities  also  laid  down  the 
proposition  that  the  cutting  or  biting 
off  a  small  portion  of  the  member, 
which  does  not  disfigure  the  person 
and  can  only  be  discovered  by  close 
inspection  or  enminatlon  when  atten- 
tion is  directed  to  it,  will  not  consti- 
tute maiming  under  the  statute. 

So,  also,  in  Green  v.  State  (1907)  161 
Ala.  14,  126  Am.  St  Rep.  17,  44  So. 
194, 15  Ann.  Cas.  81,  a  prosecution  for 
mayhem  in  which  the  injury  consisted 
of  biting  off  a  portion  of  an  ear,  the 
court  said:  'In  this  instance  the  dis- 
figurement necessary  to  justify  con- 
viction must  have  been  such  as  would 
afford  to  the  casual  observer  of  the 
person  injured,  and  not  such  as  re- 
quires a  close  or  unusual  inspection 
to  detect.  In  other  words,  the  injury 
to  the  ear  must  be  such  as  disfigures 
to  ordinary  observation,  as  distin- 
guished from  a  wounding  which  mere- 
ly mars  the  member.  .  .  .  Whether 
the  injury  is  of  the  necessary  charac- 
ter must  ordinarily  be  determined  lay 
the  jury." 

And  in  Territory  v.  Gallagher  (1894) 
9  Haw.  687,  the  court  said:  "To  con- 
stitute a  biting  off  an  ear  the  whole 
ear  need  not  be  taken  away,  provided 
enough  be  removed  to  impair  the  per- 
sonal appearance  and  render  the  in- 
dividual less  comely;"  and  held  that 
the  question  of  whether  the  injured 
person's  personal  appearance  was  in 
fact  impaired  was  properly  left  to  the 
jury. 

In  State  v.  Harrison  (1878)  80  La. 
Ann.  1329,  It  was  held  that  to  consti- 
tute a  disfiguring  under  a  statute 
which  reads:  "It  any  person,  with 
malice  aforethought,  shall  cut  or  bite 
off  an  ear  ...  of  any  person  with 
intention  in  so  doing  to  maim,"  etc., 
it  was  essential  that  the  ear  or  some 
portion  thereof  should  be  actually 
severed  from  the  head,  and  that  the 
nature  of  the  wound  be  such  as  to  at- 
tract attention  and  to  render  the  per- 
son less  comely;  and  in  accordance 
therewiUk  the  conviction  was  set  aside 
where  it  appeared  that  no  portion  of 


the  ear  was  severed  from  tiie  head  of 
the  person  assaalted,  but  Hhat  tiie  lobe 
was  slit  by  the  bite,  and  the  slit  sewed 
up  by  a  surgeon,  although,  in  conse- 
quence of  subsequent  neglect  of  the 
woi^nd,  ulceration  ensued,  and  there 
was  a  loss  of  tissue  of  the  ear. 

And  in  Fool  v.  State  (1910)  69  Tex. 
Grim.  Rep.  482, 129  S.  W.  1186,  a  pros- 
ecution for  maiming  by  biting  off  tiie 
injured  person's  right  ear,  the  court 
approved  the  action  of  the  trial  court 
in  directing  the  jury  that  if  the  de- 
fendant, with  intent  to  injure,  unlaw- 
fully bit  off  a  part  of  the  ear  of  the 
injured  person,  and  thereby  infiicted 
on  his  person  a  serious  injury,  but  the 
evidence  failed  to  establish  that 
enough  was  bitten  off  to  essential^ 
deprive  him  of  his  ear,  they  i^ould 
find  the  defendant  guil^  of  aggravat- 
ed assault  and  battery. 

In  State  v.  Girgin  (1840)  23  N.  a 
(Ired.  L.)  121,  it  was  held  that  biting 
off  a  piece  of  the  ear  of  another,  such 
piece  being  the  segment  of  a  circle 
about  an  inch  along  the  rim  of  the  ear 
and  about  a  quarter  of  an  inch  deep 
in  the  gristle,  and  constituting  about 
one  fifth  part  of  the  ear,  was  within 
the  statute,  the  court  saying:  "The 
object  of  the  legislature  was  to  pro- 
tect individuals  from  such  injuries  aa 
disfigure,  that  is  to  say,  alter  and  im- 
pair the  natural  personal  appearance. 
Where,  therefore,  the  injury  reaches 
that  extent,  the  case  must  be  within 
the  meaning  of  the  act." 

And  in  State  v.  Enkfaouse  (1916)  40 
Nev.  1,  160  Pac.  23,  it  was  held  that 
under  a  statute  defining  mayhem  aa 
unlawfully  depriving  a  human  being 
of  a  member  of  his  or  her  body,  or 
disfiguring  or  rendering  it  useless,  and 
providing  that  any  person  who  should 
cut  out  or  disable  the  tongue,  put  out 
an  eye,  slit  the  nose,  ear,  or  lip,  or 
disable  any  limb  or  member  of  an- 
other, or  shall  voluntarily  or  of  pur- 
pose put  out  an  eye,  shall  be  guilty  of 
mayhem,  but  that  no  conviction  for 
maiming  shall  be  had  unless  the  in- 
jury infiicted  would  result  in  perma- 
nent disfiguration  of  appearance, 
diminution  of  vigor,  or  other  perma- 
nent injury,  the  biting  off  of  a  portion 
of  an  ear,  consisting  of  about  a  fourtk 
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of  tile  eartilage  including  the  entire 
top  of  the  external  ear  and  the  pos- 
terior part  of  the  ear  down  to  about 
the  middle  of  the  outer  edge,  consti- 
tuted a  permanent  injury  or  disfigura- 
tion such  as  would  bring  the  person 
causing  it  within  the  condemnation  of 
the  statute,  even  conceding  that  the 
injury  to  the  ear  must  be  such  as  dis- 
figures to  ordinary  observation,  as  dis- 
tinguished from  a  wounding  which 
merely  mars  the  member. 

The  loss  of  a  portion  of  an  ear  con- 
stitutes a  deformity  within  the  mean- 
ing of  article  416,  1  3,  of  the  Code. 
United  States  v.  Judit  (1903)  2  Philip- 
pine, 6. 

And  one  who  bit  oS  part  of  the  ear 
of  another  was  held  guilty  under  the 
same  provision  in  United  States  v. 
Solis  (1905)  4  Philippine.  178. 

Whether  a  wound  to  the  outer  edge 
of  an  ear  caused  by  the  defendant's 
biting  and  tearing  it  off  came  within 
a  statute  which  enumerated  cutting 
out  or  disabling  the  tongue,  putting 
out  an  eye,  slitting  the  lip,  or  destroy- 
ing the  nose,  or  cutting  off  or  dis- 
abling any  limb  or  member,  where 
there  was  no  evidence  that  the  ear  was 
disabled  in  the  sense  that  its  useful- 
ness for  the  purpose  for  which  it  was 
designed  was  impaired,  although  its 
perfection  as  an  organ  of  the  human 
frame  was  destroyed,  was  given  some 
consideration  in  Burke  v.  People 
(1875)  4  Hun  (N.  Y.)  481.  The  court 
seemed  in  some  doubt  as  to  whether 
such  an  injury  would  constitute  may- 
hem, but  said:  "The  violent  intention- 
al disfigurement  of  the  ear  is  an  of- 
fense which  should  be  punished,  and 
doubtless  with  severity;  and  it  may  be 
that  such  an  act  would  be  a  felony 
within  the  provision  of  the  statute 
mentioned,  although  the  legislature 
has  not  so  expressly  declared.  It 
reads,  'To  cut  off  or  disable.'"  The 
actual  decision  of  the  case,  however, 
went  on  other  grounds. 

g.  Teeth, 

The  holding  of  the  reported  case 
(Kbith  v.  State,  ante,  949)  that  a 
front  tooth  is  a  member  of  the  body 
within  the  meaning  of  a  statute  mak- 
ing it  maiming  to  cut  off,  or  deprive 


a  person  of,  a  member  of  his  body,  is 
supported  by  High  v.  State  (1888)  26 
Tex.  App.  545,  8  Am.  St.  Rep.  488,  10 
S.  W.  238,  a  prosecution  for  homicide, 
in  which  the  defense  was  set  up  that 
it  was  committed  in  preventing  maim- 
ing, the  evidence  showing  that  the  de- 
fendant's "corner"  tooth  had  been 
knocked  out  by  the  man  whom  he 
killed.  It  was  stated  that  to  deprive 
one  of  a  front  tooth  is  to  maim  him 
as  understood  at  common  law,  and 
that  although  "front  tooth"  is  not  used 
in  terms  in  the  Texas  statute,  which 
provides  that  "to  maim  is  to  wilfully 
and  maliciously  cut  off  or  otherwise 
deprive  a  person  of  tiie  hand,  arm, 
finger,  toe,  foot,  leg,  nose,  or  ear;  to 
put  out  an  eye,  or  in  any  way  to  de- 
prive the  person  of  any  other  member 
of  his  body,"  it  is  clear  that  it  comes 
within  the  import  of  the  word  "mem- 
ber" as  used  in  that  statute  and  in 
common  acceptation,  and  that  the 
court  might  well  assume  that  it  is  a 
member  of  the  body  without  submit- 
ting the  question  as  a  matter  of  fact 
to  the  juryi  although  in  the  instant 
case  it  would  be  a  question  of  fact  to 
be  found  by  the  jury  whether  a  "cor- 
ner tooth"  was  a  "front  tooth." 

This  is  also  in  line  with  the  state- 
ments of  Coke,  Blackstone,  Hawkins, 
and  East,  by  each  of  whom  the  fore- 
tooth is  mentioned  as  one  of  the  mem- 
bers the  deprivation  of  which  consti- 
tutes mayhem.  It  will  be  noted,  how- 
ever, that  Blackstone  states  that  the 
loss  of  one  of  the  "jaw  teeth"  is  not 
mayhem. 

h.  Rrtvate  porta, 

Blackstone,  Hawkins,  and  East  In- 
clude castration  in  their  lists  of  in- 
juries which  constituted  mayhem  at 
common  law  (see  supra,  I.),  and  it 
seems  to  be  so  regarded  under  modern 
statutes. 

Thus,  in  State  v.  Sheldon  (1917)  54 
Mont.  185, 169  Pac.  37,  it  was  held  that 
the  right  testicle  of  a  man  Is  a  mem- 
ber of  hia  body  within  the  meaning  of 
the  statute  defining  the  crime  of  may- 
hem, the  court  saying :  "The  conten- 
tion that  it  is  not  is  based  upon  the 
claim  that  at  common  law  the  only 
members  of  tiie  body  within  the  defl- 
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nltlon  of  mayhem  are  those  directly 
useful  in  fighting, — such  as  to  enable 
one  to  defend  himself  or  to  annoy  his 
adversary.  However  this  may  be, — 
and  ttiere  is  room  for  doubt  about  it, — 
.  .  .  the  answer  is  that  our  statute 
is  not  BO  restricted." 

And  in  Worley  v.  State  (1850)  11 
Humph.  (Tttin.)  172,  it  was  held  that 
a  statute  providing  that  "no  person 
shall  unlawfully  and  maliciously,  by 
cutting  or  otherwise,  cut  off  or  disable 
the  organs  of  generation  of  another, 
or  any  part  thereof,"  applies  to  of- 
fenses committed  by  white  men  upon 
the  persons  of  slaves,  so  as  to  author- 
ize the  conviction  thereunder  of  a 
master  who  castrated  his  slave. 

See  also  such  cases  as  People  v. 
Schoedde  (1899)  126  Cal.  873,  58  Pac. 
859;  State  v.  Fry  (1885)  67  Iowa,  475, 
25  N.  W.  738;  Choate  v.  Com.  (1917) 
176  Ky.  427,  195  S.  W.  1080;  Daggs  v. 
State  (1918)  15  Okla.  Crim.  Rep.  127, 
176  Pac.  266,  in  which  the  injuries  in- 
volved were  of  this  character,  and  no 
question  seems  to  have  been  raised 
but  that  they  came  within  the  statutes 
of  the  respective  states. 

In  Cole  V.  State  (1911)  62  Tex.  Crim. 
Rep.  270,  138  S.  W.  109,  one  who  cut 
a  man's  penis  nearly  off  with  a  razor 
was  held  to  be  properly  convicted  of 
assault  with  intent  to  maim,  where  the 
statute  defined  maiming  to  be,  among 
other  things,  depriving  a  person  of 
any  member  of  his  body. 

The  private  parts  of  women  are  also 
held  to  be  within  the  protection  of 
maiming  statutes.  Kitchens  v.  State 
(1888)  80  Ga.  810,  7  S.  E.  209;  Moore 
V.  State  (1861)  4  Chand.  (Wis.)  168, 
8  Pinney,  87S. 

Thus,  in  Kitchens  v.  State  (Ga.) 
supra.  It  was  held  that  a  provision  of 
the  law  as  to  mayhem  which  related 
to  injuring,  wounding,  or  disfiguring 
the  private  parts  of  another,  was  for 
the  protection  of  females  as  well  as 
males. 

And  in  Moore  v.  State  (1861)  8  Pin- 
ney (Wfa.)  373,  it  was  held,  under  a 
statute  providing  that  "if  any  person, 
with  malicious  intent  to  maim  or  dis- 
figure, shall  cut  out  or  maim  the 
tongue,  put  out  or  destroy  an  eye,  cut 
or  tear  off  an  ear,  cut  or  slit  or  mu- 


tilate the  nose  or  lip,  or  cut  off  or  dis- 
able a  limb  or  member  of  any  person," 
etc.,  and  that  "if  any  person  shall  as- 
sault another  with  intent  to  murder  or 
to  maim  or  disfigure  his  person  in  any 
of  the  ways  mentioned,"  etc.,  that  an 
indictment  would  lie  for  assault  upon 
a  woman,  with  intent  to  maim  or  dis- 
figure her  private  parts,  the  court  say- 
ing: "Nor  can  we  see  a  reason  to 
support  the  query  made,  that  'it  is 
extremely  doubtful  whether  an  indict- 
ment will  lie  under  our  statute  for 
disabling  an  internal  organ  of  the 
body,  like  the  uterus  in  a  female.' 
Our  .  legislature  certainly  gave  the 
same  protection  to  the  internal  organs 
of  the  female  that  it  did  to  the  exter- 
nal organs  of  the  male,  and  there  is 
no  reason  why  it  should  not." 

So,  also,  in  Rex  v.  Cox  (1818)  Rubs. 
Sc  R.  C.  C.  (Eng.)  362,  1  Leach,  C.  L. 
71,  it  was  held  that  cutting  the  private 
parts  of  a  child  so  as  to  enlarge  them 
for  the  time  would  justify  conviction 
under  an  indictment  based  on  43  Geo. 
III.  chap.  58,  for  cutting  her  with  in- 
tent to  do  her  grievous  bodily  harm, 
even  though  the  hymen  was  not  in- 
jured and  the  incision  was  not  deep 
nor  the  wound  dangerous. 

i.  MtnelUuteoua. 

In  Rex  V.  Lee  (1763)  1  Leach,  C.  L. 
(Eng.)  51,  it  was  held  that  the  act  of 
a  person  in  cutting  his  wife's  throat 
while  she  was  asleep  in  bed  was  not 
within  the  provision  of  the  Coventry 
Act  "that  if  any  person  shall  on  pur- 
pose, and  of  malice  aforethought,  and 
by  lying  in  wait,  unlawfully  cut  out, 
or  disable  the  tongue,  put  out  an  eye, 
slit  the  nose,  cut  off  a  nose  or  lip,  or 
cut  off  or  disable  any  limb  or  member 
of  any  subject  of  his  Majesty,  with 
intention  in  so  doing  to  maim  and  dis- 
figure, that  then  the  person  or  persona 
so  offending  shall  suffer  dea^  without 
clergy." 

In  Com.  V.  Lester  (1820)  2  Va. 
Cas.  198,  it  was  held  that  an  indict- 
ment which  eharired  the  accused  witii 
feloniously  breaking  the  jawbone  of 
another  with  intent  to  maim,  disfigure, 
disable,  or  kill  was  not  good  as  a 
charge  of  maiming  at  common  law,  be- 
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cause  it  did  not  state  facts  which  con- 
stitute a  common-law  maim,  and  also 
because  it  used  the  word  "felonious- 
ly," whereas  a  maim  was  not  ordina- 
rily a  felony  at  common  law.  It  was 
also  held  that  it  was  defective  as  an 
attempt  to  charge  a  maim  under  the 
statute,  because  it  did  not  aver  that 
the  defendant  "disabled"  the  injured 
person,  which  was  one  of  the.  elements 
of  mayhem  as  defined  by  the  statute. 
There  would  seem  to  be  an  implication 


that  such  an  injury  might,  if  the  in- 
dictment had  been  correct,  have  been 
held  to  be  within  a  provision  of  the 
statute  which  specified  disabling  "by 
cutting,  biting,  or  wounding  any  limb 
or  member  of  another." 

See  also  Reg.  v.  Smith  (1837)  8  Gar. 
&  P.  (Eng.)  173,  supra,  under  11. 

As  to  the  breaking  of  a  collar  bone, 
see  Rex  v.  Wood  (1830)  4  Car.  &  P. 
(Eng.)  881,  supra,  under  II. 

M.  A.  L. 


CHARLES  L.  ISBELL 

V. 

SAMUEL  G.  HOUGHTON,  Circuit  Judge,  Bay  Gounly. 

XtdMgan  Supreme  Court— /wly  iO,  1981. 

(Isbell     Bay  Circuit  Judge,  —  Mich.  — ,  188  N.  W.  721.) 

Bail  —  cash  —  application  to  fine. 

1.  Cash  bail  cannot,  in  the  absence  of  statutory  permission,  be  applied 
in  satisfaction  of  a  fine  imposed  upon  the  principal,  who  surrendeffs 
himself  and  submits  to  the  jurisdiction  of  the  court. 

[See  note  on  this  qwstion  beginning  on  page  975.] 

—  to  whom  returned. 

2.  Although  the  statute  does  not 
expressly  state  to  whom  cash  bail 
shall  be  returned  when  it  has  served 
its  purpose,  it  is  proper  for  the  court 
to  order  it  returned  to  the  person 


providing  it,  where  it  was  deposited  by 
a  father  to  secure  the  release  of  his 
son  through  attorneys  acting  as  agents 
for  both  father  and  son,  who  are  the 
only  possible  claimants  to  the  fund. 
[See  3  R.  C.  L.  30.]  i 


Original  proceeding  for  a  writ  of  mandamus  to  compel  defendant  to 
return  to  plaintiff  money  deposited  by  him  as  bail  for  his  son's  appearance 
in  a  criminal  case.  Writ  granted. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  McCormick  &  Sharpe,  for 
plaintiff : 

A  deposit  in  lieu  of  bail,  for  the 
appearance  of  a  defendant  in  a 
criminal  case  for  trial,  may  not  be 
appropriated  to  the  payment  of  a  fine 
or  costs  in  any  case  where  there  has 
been  no  forfeiture  of  appearance. 

Tiffany,  Crim.  Law,  Howell's  5th  ed. 
153;  6  C.  J.  994,  §  231;  Sowders  v. 
State.  37  Kan.  209, 14  Pac.  865;  Court- 
right  V.  Kirchner,  43  Mich.  411,  5 
N.  W.  441 ;  People  v.  Hanaw,  106  Mich. 
421,  64  N.  W.  328;  Mundell  v.  Wells, 
181  Cal.  398,  7  A.  L.  R.  383,  184  Pac. 
666. 

Even  if  the  deposit  may  be  appro- 
priated to  the  payment  of  fine  and 
co^  where  made  by  the  prisoner  him- 


self, it  may  not  be  so  appropriated 
where  deposited  by  a  third  person,  and 
the  remainder,  if  any,  legally  paid  to 
the  prisoner. 

Wright  &  Taylor  v.  Dougherty,  138 
Iowa,  195,  115  N.  W.  908;  Doty  v. 
Braska,  188  Iowa,  396,  116  N.  W.  141; 
People  ex  rel.  Meyer  v.  Gould,  76  App. 
Div.  524,  78  N.  Y.  Supp.  279;  Finelite 
v.  Sonberg,  78  App.  Div.  455,  78  N.  Y. 
Supp.  338;  Brasfield  v.  Milan,  127 
Tenn.  561,  44  L.R.A.(N.S.)  1150,  155 
S.  W.  926;  Way  v.  Day,  187  Mass.  476, 
73  N.  E.  543;  Campbell  v.  Reno 
County,  97  Kan.  68,  154  Pac.  257,  Ann. 
Cas.  1918D,  633. 

Mr.  William  A.  Colling  for  defend- 
ant: f 

Since  the  deposit  was  made  by  the 


Digitized  by  Google 


972 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[16  AXJt. 


respondent,  it  must  be  presumed, 
under  the  law,  that  it  was  his  money, 
or  at  least  that  it  had  been  loaned  to 
him  by  a  third  party,  and  the  money 
being^  the  money  of  respondent,  we 
believe  it  is  liable  for  the  fine  and 
costs  which  the  defendant  was  re- 
quired to  pay  in  the  sentence  imposed. 

6  G.  J.  p.  1024;  Mundell  v.  Wells, 
181  Cal.  898,  7  AXJl.  883,  184  Pac. 
666. 

!  Steere,  Gh.  J.,  delivered  the  opin- 
ion of  the  court: 

Plaintiff's  son,  Charles  S.  Isbell, 
was  arrested,  proceeded  against  be- 
fore a  committing  magistrate,  and 
by  him  held  for  trial  at  the  next 
ensuing  term  of  the  Bay  county  cir- 
cuit court  on  a  charge  of  unlawfully 
having  intoxicating  liquor  in  his 
possession.  Bail  for  his  appearance 
at  the  time  and  court  specified  was 
fixed  by  the  magistrate  at  the  sum 
of  $500,  in  default  of  which  he  was 
remanded  to  the  county  jail  to 
await  trial  or  until  released  on  bail. 

Counsel  who  had  charge  of  his 
case  consulted  with  plaintiff  in  re- 
gard to  securing  bail  for  his  son,  re- 
sulting in  plaintiff  borrowing  $500 
from  a  bank  in  Detroit,  which  he 
caused  to  be  sent  to  the  attorneys  to 
deposit  in  lieu  of  bail  for  his  son's 
release,  as  he  was  advised  could  law- 
fully be  done. 

The  remittance  was  made  by  a 
Western  Union  Telegraph  Company 
check,  payable  to  order  of  the  attot^ 
neys.  They  indorsed  and  deposited 
it  with  the  clerk  of  the  court,  who 
accepted  and  subsequently  cashed 
the  same,  and  the  son  was  released 
from  custody  in  compliance  with  the 
statute  in  such  case  provided. 

The  son,  Charles  S.  Isbell,  duly  ap- 
peared as  his  bail  required  at  the 
ensuing  September,  1920,  term  of 
the  Bay  county  circuit  court,  was 
arraigned  on  the  charge  for  which 
he  was  bound  over,  pleaded  guilty  to 
the  information  filed  against  him 
for  unlawfully  having  in  possession 
intoxicating  liquor,  and  on  October 
8,  1920,  was  sentenced  therefor  to 
confinement  at  hard  labor  in  the 
state  prison  at  Jackson  for  not  less 
than  six  months  nor  more  than  one 
'year,  with  a  recommended  maxi- 


mum of  ten  months,  "and  also  pay 
to  the  x>eople  of  the  state  a  fine  of 
$200  and  cost  of  $50;"  and  forth- 
with remanded  to  custody  of  the 
sheriff  for  execution  of  the  prison 
sentence  imposed  upon  him. 

Oral  request  was  then  made  for 
return  to  plaintiff  of  the  money  he 
had  deposited  as  bail  for  his  son's 
appearance,  which  was  refused. 
On  October  16, 1920,  he  filed  a  veri- 
fied petition  supported  by  affidavits, 
showing  his  ownership  of  the  money 
and  the  circumstances  of  its  de- 
posit, asking  for  an  order  for  its 
release  and  return  to  him.  An  ad- 
verse written  opinion  by  the  court 
was  filed  and  treated  by  the  cleric 
as  an  order  of  denial.  Thereafter, 
on  November  28,  1920,  counsel  for 
plaintiff  presented  to  the  court  a 
petition  asking  that  the  opinion  of 
the  court  previously  filed  and  treat- 
ed by  the  derk  as  an  order  be 
vacated  as  such  and  the  fund  de- 
posited as  bail  for  his  son's  appear- 
ance be  ordered  returned  to  plaintiff, 
or,  at  least,  should  any  legal  claim 
be  established  against  any  part 
thereof  for  fine  or  costs  imposed 
that  the  balance  be  ordered  returned 
to  him.  The  court  then  denied  both 
that  and  the  previous  petition  by  a 
formal  order  entered  November  29, 
1920,  which  concluded  as  follows: 
"And  it  is  further  ordered  that  the 
sum  of  $200  fine  and  $50  costs  im- 
posed upon  the  said  defendant, 
Charles  S.  Isbell,  at  the  time  of  his 
sentence  on  the  8th  day  of  October, 
1920,  be  deducted  from  said  deposit 
of  $500,  and  that  the  remainder 
thereof  be  paid  to  the  s&id  defend- 
ant, Charies  S.  Isbell." 

Plaintiff's  contentions  against  this 
order  are  interrogatively  stated  as 
follows: 

"(1)  May  a  deposit  in  lieu  of  bail, 
under  act  332,  P.  A.  1919,  for  the 
appearance  of  a  defendant  in  a 
criminal  case  for  trial,  be  appro- 
priated by  the  court  to  the  payment 
of  fine  and  costs  imposed  upon  the 
defendant  by  sentence? 

"(2)  If  so,  may  such  a  deposit 
in  fact  made  and  owned  by  a  tiiird 
person,  be  appropriated  to  such  pu^ 
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pose,  and  the  remainder,  if  any,  be 
legally  paid  over  to  the  defendant?" 

The  only  authority  for  making 
this  money  deposit  in  lieu  of  bail  or 
any  promdings  had  thereunder  in 
this  case  rests  in  the  provisions  of 
Act  332,  Pub.  Acts  1919,  entitled: 
*An  Act  to  Provide  for  the  Furnish- 
ing and  Acceptance  of  Cash,  Certi- 
fied Checks  or  Certain  Obligations 
of  the  United  States  Government  or 
of  Municipal  Corporations  in  Lieu 
of  Bonds  or  Bail  of  Other  Character 
Required  or  Permitted  by  Law." 

The  act  covers  both  civil  and 
criminal  proceedings,  and  plainly 
contemplates  that  the  obligation  at- 
taching to  a  deposit  so  made  shall  be 
coextensive  with  the  requirements 
or  conditions  of  the  bond  or  bail  for 
which  it  is  permitted  to  be  substi- 
tuted. 

In  civil  proceedings  different 
forms  of  bonds,  with  varying  condi- 
tions according  to  the  nature  of  the 
proceeding,  are  required  or  per- 
mitted by  various  statutory  provi- 
sions, which  furnish  a  test  for  the 
obligations  which  attach  to  deposits 
made  in  lieu  of  bonds  in  such  cases. 

Here  we  are  considering  a  crimi- 
nal case  in  which  the  respondent  is 
held  for  trial  at  the  ensuing  term  of 
the  circuit  court  by  the  examining 
magistrate,  on  a  charge  beyond  his 
jurisdiction  to  try,  under  the  follow- 
ing requirements  of  §  15,682,  Comp. 
ILaws  1916 :  "If  it  shall  appear  that 
an  offense  not  cognizable  by  a  jus- 
tice of  the  peace  has  been  com- 
mitted, and  that  th^e  is  probable 
cause  to  believe  the  prisoner  guilty 
thereof,  and  if  the  offense  be  bail- 
able by  the  magistrate,  and  the  pris- 
oner offer  sufficient  bail,  it  shall  be 
taken,  and  the  prisoner  discharged ; 
but  if  no  sufficient  bail  be  offered, 
or  the  offense  be  not  bailable  by  the 
magistrate,  the  prisoner  shall  be 
committed  to  prison  for  trial." 

The  statute  provides  no  form  of 
recognizance,  nor  specifies  condi- 
tions to  be  imposed  in  such  cases, 
exi^upt  that  the  bail  required  and 
accepted  shall  be  "sufficient."  The 
amount  of  bail  imposed  in  this  case 
was  fSOO.    Cash  to  that  amount 
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furnished  by  plaintiff  was  thereaft- 
er deposited  with  the  county  clerk 
in  lieu  of  such  bail»  and  his  son  was 
released  from  custody.  Except  as 
provided  by  statute,  money  cannot 
be  deposited  as  security  in  place  of 
bail,  and  an  oflicer  empowered  to  let 
to  bail  has  no  authority  to  receive 
it  as  such.  1  Bishop's  Grim.  Proc. 
2d  ed.  §  264.  As  applicable  here.  §  1 
of  said  Act  332  provides:  "In  any 
cause,  action,  proceeding  or  matter 
before  any  court  ,  .  .  where  .  .  . 
bail  of  any  character  is  required  or 
permitted  for  any  purpose,  it  shall 
be  lawful  for  the  party  or  parties 
required  or  permitted  to  furnish 
such  bail  .  .  .  to. deposit,  in  lieu 
thereof,  in  the  manner  herein  pro- 
vided for,  cash  .  .  .  equal  in 
amount  to  the  amount  of  the  .  .  . 
bail  so  required  or  permitted." 

While  the  parties  transacting  the 
business  were  somewhat  lax  in  fol- 
lowing prescribed  details,  the  money 
was  received  by  the  clerk  of  the 
court  for  the  purpose  it  was  offered, 
accepted  and  held  as  such  ever  since, 
and  the  prisoner  was  released  on  the 
strength  of  it.  It  has  been  consist- 
ently recognized  and  acted  upon  by 
all  parties,  including  the  court,  as  a 
deposit  authoritatively  made  under 
the  act  in  lieu  of  bail  for  the  appear- 
ance of  a  respondent  bound  over  for 
trial  in  a  tniminal  case. 

Under  common-law  criminal  pro- 
cedure, in  the  absence  of  special 
statutory  provisions,  the  scope  and 
purpose  of  bail  in  such  cases  is  the 
appearance  of  the  party  accused  at 
the  time  and  place  specified.  It  is 
called  "sufficient  surety  for  his  ap- 
pearance" in  Blackstone's  chapter 
on  "Commitment  and  Bail."  4  BI. 
Com.  296.  In  the  chapter  of  Bacon's 
Abridgment  on  "Bail  in  Criminal 
Cases,"  it  is  said :  "For  if  a  man's 
bail,  who  are  his  jailors  of  his  own 
choosing,  do  as  effectually  secure 
his  appearance,  and  put  him  as 
much  under  the  power  of  the  court 
as  if  he  had  been  in  custody  of  the 
proper  officer,  they  seem  to  have  an- 
swered the  end  of  the  law,  and  to 
have  done  all  that  can  reasonably  be 
required  of  them." 
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In  Black's  Law  Dictionary  it  is 
defined  as  follows : 

"Bail,  V.  To  procure  the  release  of 
a  person  from  legal  custody,  by  un- 
dertaking that  he  shall  appear  at 
the  time  and  place  designated  and 
submit  himself  to  the  jurisdiction 
and  judgment  of  the  court.   .  .  . 

"Bail,  n.  In  Practice.  The  sure- 
ties who  procure  the  release  of  a 
person  under  arrest  by  becoming  re- 
sponsible for  his  appearance  at  the 
time  and  place  designated." 

Substantially  the  same  definition 
appears  in  Tiffany's  Criminal  Law 
of  Michigan,  p.  139.  It  would 
scarcely  be  claimed  the  sureties  who 
by  recognizance  or  bond,  which  is 
essentially  the  same,  procured  the 
release  of  a  prisoner  by  becoming 
responsible  for  his  appearance  to 
■answer  to  a  charge  against  him, 
-would  be  holden  for  any  fine  and 
costs  imposed  upon  him  on  convic- 
tion after  he  had  personally  ap- 
peared for  trial  and  submitted  him- 
self to  the  jurisdiction  of  the  court 
at  the  time  and  place  required.  Had 
he  defaulted  in  that  particular,  the 
court  could  declare  his  bail  forfeited 
in  its  entirety,  and  hold  the  sureties 
for  the  full  penalty  of  the  bail.  We 
find  nothing  in  this  statute  provid- 
ing for  partial  forfeiture  of  a  de- 
posit in  lieu  of  bail  to  cover  such 
fine  and  costs  as  the  court  might 
impose. 

An  examination  of  the  text  in 
Ck>rpus  Juris  and  other  authorities 
cited  to  sustain  defendant's  conten- 
tion discloses  that  theory  supported 
only  by  decisions  in  states  where  it 
is  not  only  specifically  provided  by 
statute  that  cash  may  be  deposited 
in  lieu  of  bail,  as  here,  but  that  the 
deposit  may  be  applied  by  the  court, 
in  whole  or  in  part,  to  satisfy  a  fine 
or  costs  following  conviction,  for 
which  our  statute  does  not  provide. 
The  decisions  in  those  states  sus- 
taining application  of  bail  money  to 
satisfy  fines  and  costs  particularly 
note  the  express  statutory  provi- 
sions for  their  authority  to  so  hold. 
This  is  well  illustrated  in  State  v. 
Ross,  100  Tenn.  303,  45  S.  W.  673, 


where,  in  holding  fine  and  costs 
were  properly  retained  from  a  fund 
deposited  in  lieu  of  bail,  the  court 
cites  People  ex  rel.  Gilbert  v.  T^id- 
law,  102  K.  Y.  688,  7  N.  E.  910,  and 
says :  "Our  statute  clearly  proceeds 
on  the  same  theory,  but  the  statute 
of  Tennessee  goes  further  than  the 
statute  of  New  York,  in  providinsr 
that  such  deposit  shall  be  applied  to 
costs  as  well  as  fine,  and  directs,  in 
express  terms,  that  the  surplus,  if 
any,  shall  be  paid  to  the  defendant." 

There  is  no  authority  in  this  state 
under  said  Act  332,  or  otherwise,  to 
appropriate  any  iMirt  of  a  deposit 
made  in  lieu  of  bail  for  appearance 
of  a  defendant  in  a  criminal  case,  to 
payment  of  fine  and  costs  imposed, 

when  he  has  duly  ii«ii-e«»fc- 
appeared    at    the  mppiicatipm  t© 

time  and  place  en- 

joined  upon  him  and  submitted 

himself  to  the  jurisdiction  of  the 

court. 

As  to  the  right  of  a  third  party 
who  furnished  the  funds  for  deposit, 
to  its  return  after  the  conditions  of 
the  deposit  have  been  satisfied,  the 
statute  is  not  entirely  clear.  Sec- 
tion 1  extends  the  privilege  of  de- 
posit in  lieu  of  bail  to  the  "v&rty  or 
parties  required  or  permitted  to  fur- 
nish such  bail."  Section  2  prescribes 
the  course  to  be  followed  by  "any 
person,  firm,  or  corporation  desiring 
to  avail  himself  of  the  provisions  of 
this  act,"  and  directs  that  the  officer 
with  whom  the  deposit  is  made  shall 
"deliver  to  the  depositor  a  duplicate 
receipt  reciting  the  fact  of  such  de- 
posit." Section  4  provides  that  "if 
such  bond  or  security  be  discharged, 
an  order  to  that  effect  shall  be  en- 
tered upon  the  records  of  the  court, 
board  or  commission,  with  a  state- 
ment of  the  amount  to  be  returned 
to  the  person  making  the  deposit." 

It  also  provides  that  the  deposit 
shall  not  be  subject  to  garnishment. 

We  think  it  fairly  inferable  from 
the  act  considered  as  a  whole  that 
a  deposit  made  and  accepted  in  com- 
pliance with  and  for  the  purposes  of 
the  statute  is,  while  serving  such 
purpose,  conclusively  presumed,  so 
far  as  the  pending  proceeding  is  con- 
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•cerned,  to  have  been  deposited  by, 
And  the  property  of,  the  defendant, 
to  the  exclusion  of  any  other  claim- 
ant ;  but  if,  and  when,  all  conditions 
under  which  it  was  deposited  as  a 
substitute  for  bail  have  been  ful- 
filled, entitlins:  the  security  to  dis- 
charge the  presumption  of  owner- 
ship, though  yet  remaining,  is  not 
necessarily  conclusive. 

We,  however,  see  no  occasion  here 
to  pulque  that  subject  into  supposi- 
titious cases,  for  it  appears  undis- 
puted that  the  deposit  was  made 
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by  the  respondent's  attorneys,  also 

acting  as  agents  for  plaintiff  in  that 

particular  as  claimed,  at  the  same 

time  representing  both  father  and 

son,  the  only  possible  claimants  for 

the  fund.  Under 

such  circumstances  ^fmlST 

it  is  proper,  and 

safe,  for  the  court  to  order  "the 

amount  to  be  returned  to  the  person 

making  the  deposit." 

Writ  may  issue  in  harmony  with 
this  opinion,  but  without  costs  to 
either  partyi 


ANNOTATION. 
RqM  to  ^>ply  cash  bafl  in  piQniMiit  ol  fine. 


This  annotation,  discussing  the 
Tight  to  apply  cssh  bail  to  the  pay- 
ment of  a  fine,  is  supplemental  to  that 
in  7  A.L.R.,  beginning  at  p.  889. 

The  reported  case  (Isbell  v.  Hough- 
ton, ante,  971)  holds  that,  in  the  ab- 
sence of  a  statute  expressly  so  pro- 
viding, money  4eposited  In  lieu  of 
bail  cannot  be  taken  in  satisfaction  of 
A  fine  imposed  on  the  accused. 

In  State  v.  Fowler  (1921)  69  Mont 


356,  197  Pac.  847,  apparently  the  only 
other  recent  case  on  the  point,  the 
court,  referring  to  a  statute  expressly 
authorizing  the  application  of  cash 
bail  to  the  payment  of  a  fine,  said  that 
it  was  the  duty  of  the  clerk  of  court, 
under  the  direction  of  the  court,  so 
to  apply  it,  and  held  that  such  a  direc- 
tion was  proper  though  the  time  for 
appeal  had  not  expired,  there  being  no 
stay  of  proceedings.  W>  A.  S. 


W.  H.  PIPKORN  COMPANY,  Respt., 

V. 

JOSEPH  TRATNIK  and  Wife,  Appts^ 
and 

GRANITE  SIDEWALK  COMPANY  et  al.,  Respts, 

Wisconsin  Supreme  Court  ^AprU  18,  lOXS, 
(161  Wis.  91,  152  N.  W.  141.) 

Mechanic's  lien  —  subcontractor  —  rejected  work. 

1.  Materialmen  are  entitled  to  a  mechanic's  lien  for  proper  materials 
furnished  to  and  used  by  a  contractor  in  the  construction  of  a  portion  of 
a  building,  although  his  work  is  so  poorly  done  that  it  is  not  accepted  but 
removed  and  reconstructed. 

iSee  note  on  this  queatUm  beginnhtg  on  page  981.] 

—  priMity  over  dower.  choate  dower  right  of  his  wife,  if  she 

2.  The  lien  for  materials  furnished  did  not  know  of  or  consent  to  the  im- 
under  a  contract  with  a  property  provement. 

-owner  has  no  priority  over  the  In-       [See  18  R.  C.  L.  904.] 

(Siebecker  and  Eerwin,  JJ.,  dissent.) 
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Appeal  by  defendants  Tratnik  from  a  judgment  of  the  Circuit  Court 
for  Milwaukee  County  in  favor  of  plaintiff  and  the  other  defendants  in 
an  action  brought  to  enforce  a  claim  for  a  mechanic's  lien  against  defend- 
ants Tratnik.  Affirmed  as  to  Joseph  Tratnik,  Reversed  as  to  hU  wife. 


Statement  by  Barnes,  J. : 
Plaintiff  brought  this  action  as  a 
subcontractor  of  the  defendant 
Granite  Sidewalk  Company  to  en- 
force a  claim  for  mechanic's  lien 
against  the  defendants  Joseph  and 
Mary  Tratnik.  The  complaint  al- 
leged that  the  Granite  Sidewalk 
Company  was  a  principal  contractor 
employed  by  the  defendant  Joseph 
Tratnik  for  the  construction  of  the 
walls  of  the  basement  and .  other 
cement  and  concrete  work  on  a  cer- 
tain building  to  be  erected  upon  the 
property  of  the  defendant  Tratnik; 
that  plaintiff,  as  a  subcontractor  of 
the  Granite  Sidewalk  Company,  fur- 
nished building  materials  to  be  used 
in  the  construction  of  said  walls  and 
building,  and  that  there  was  still 
due  the  plaintiff  from  said  defend- 
ant the  sum  of  $284.83.  The  other 
defendants.  Lake  Shore  Stone  Com- 
pany, Arthur  J.  Reiske,  Sands  Lum- 
ber Company,  and  P.  J.  Lavies  & 
Company,  subcontractors  and  mate- 
rialmen, served  cross  complaints  for 
their  respective  claims  to  enforce 
same  under  the  Mechanic's  Lien 
Statute. 

The  answer  of  the  defendants 
Tratnik  alleged,  among  other  things, 
that  the  work  done  in  the  construc- 
tion of  said  walls  by  the  Granite 
Sidewalk  Company  was  performed 
in  such  an  unsatisfactory,  improp- 
er, and  unsafe  manner  tiiat  it  was 
condemned  by  the  building  inspect- 
or of  the  city  of  Milwaukee,  and  was 
never  accepted  by  the  defendants 
Tratnik  or  by  the  architect  and  su- 
perintendent of  said  building,  to 
whose  satisfaction  under  the  terms 
of  the  contract  the  work  was  to  be 
performed;  that  numerous  notices 
were  served  upon  the  Granite  Side- 
walk Company  requesUng  them  to 
perform  the  work  in  compliance 
with  the  terms  of  the  contract,  and 
that  it  failed,  neglected,  and  refused 
to  do  so,  and  that  the  defendants 
were  obliged  to  have  the  entire  work 
torn  down  and  removed,  and  to  have 


said  walls  and  other  work  provided 
for  in  the  contract  reconstructed,  at 
a  cost  of  $1,950. 

Judgment  was  entered  in  favor  of 
the  plaintiff,  adjudging  a  subcon- 
tractor's lien  against  the  property 
of  the  defendants  Joseph  and  Mary 
Tratnik,  and  in  favor  of  the  various 
other  subcontractors  named  as  de- 
fendants herein,  for  the  amounts 
claimed  by  them  for  materials  fur- 
nished. From  such  judgment  thia 
appeal  is  taken. 

Messrs.  Doerfler,  Green,  &  Bender, 
for  appellants: 

It  was  error  to  adjudge  a  lien  in 
favor  of  the  various  materialmen, 
against  the  property  of  the  defendants 
Tratnik  and  wife,  and  to  direct  the 
enforcement  thereof  by  sale,  in  ac- 
cordance with  the  Mechanic's  Lien 
Statutes,  for  the  purpose  of  satisfying 
the  amounts  of  the  claims  of  said 
materialmen  as  adjudged. 

Siebrecht  v,  Hogan,  99  Wis.  437,  76 
N.  W.  71;  Seeman  v.  Biemann,  108 
Wis.  865,  84  N.  W.  490;  Francis  &  N. 
Foundry  Co.  v.  King  Knob  Coal  Co. 
142  Wis.  619,  126  N.  W.  89;  Houlahan 
v.  Clark,  110  Wis.  43,  85  N.  W.  676; 
Boisot,  Mechanic's  Liens,  p.  5;  27  Cyc. 
17;  Easlinger  v.  Huebner,  22  Wis.  632; 
Barker  &  S.  Lumber  Co.  v.  Marathon 
Paper  Mills  Co,  146  Wis.  12,  S6  LR.A. 
(N.S.)  873,  130  N.  W.  866;  Taylor  v. 
Dall  Lead  &  Zinc  Co.  131  Wis.  848,  111 
N.  W.  490. 

Messrs.  Lorenz  &  Lorenz,  Otjen  A 
Otjen,  James  T.  Drought,  and  Ira  S. 
hotenz,  for  respondento: 

Subcontractors  who  furnish  materi- 
al contemplated  by  the  contract  be- 
tween the  principal  contractor  and  the 
owner  cannot  be  deprived  of  their 
lien  rights  by  reason  of  the  default  of 
the  principal  contractor. 

Fitzgerald  v.  Walsh,  107  Wis.  92, 81 
Am.  St.  Rep.  824,  82  N.  W.  717;  Halsey 
V.  Waukesha  Springs  Sanitarium  Go. 
126  Wis.  311,  110  Am.  St.  Rep.  838, 
104  N.  W.  94;  Siebrecht  v.  Hogan,  99 
Wis.  437,  75  N.  W.  71;  Taylor  v. 
Dall  Lead  &  Zinc  Go.  181  Wis.  848, 
111  N.  W.  490;  Seeman  v.  Biemann, 
108  Wis.  S65,  84  N.  W.  490;  Berger 
V.  Tuinblad,  98  Minn.  168, 116  Am.  St. 
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SeireU,  48  Minn.  426.  61  N.  W.  224. 

Barnes,  J.,  deUvered  the  opinion 
of  the  court: 

It  is  not  improbable  that  the  own- 
er of  the  premises  involved  and  the 
subcontractors  are  innocent  of  any 
wronff.  If  so,  one  or  the  other  must 
Buffer  for  the  default  of  the  prin- 
cipal contractor,  and  the  question  is, 
Aniich?  The  owner  could  have  pro- 
tected himself  in  the  first  instance 
by  dealing  with  a  responsible  par^, 
or  else  by  requiring  an  adequate 
bond.  But  there  were  also  means 
open  to  the  subcontractors  to  pro- 
tect themselves. 

The  relation  between  owner,  prin- 
cipal contractor,  and  subcontractor 
has  been  pretty  well  settled  by  this 
court  The  principal  contractor  is 
the  agent  of  the  owner  to  purchase 
the  materials  required  by  the  prin- 
cipal contract.  The  owner  consents 
mat  the  principal  contractor  may  do 
what  is  necessary  to  carry  out  the 
principal  contract,  and  makes  his 
property  liable  therefor  in  accord- 
ance with  the  statute,  which  be- 
comes a  part  of  the  contract.  Sie- 
brecht  v.  Hogan,  99  Wis.  437,  441, 
75  N.  W.  71 ;  Taylor  v.  Dall  Lead  & 
Zinc  Co.  131  Wis.  848,  111  N.  W. 
490. 

The  materials  here  furnished  by 
the  subcontractors  consisted  of 
crushed  stone,  lumber  for  falsework 
in  basement  walls,  gravel,  cement, 
and  flue  linings  for  chimneys;  and 
cUbowB  and  galvanized  iron.  There 
is  no  daim  that  the  material  was 
not  such  as  the  principal  contract 
called  for  and  as  the  principal  con- 
tractor was  required  to  furnish 
under  his  contract.  The  court  ex- 
pressly found  that  the  materials 
funidied  by  the  subcontractors 
were  of  a  merchantable  quality  and 
b  accordance  with  the  contract  en- 
tered into  between  the  owner  and 
the  principal  contractor.  The  court 
fiirmer  found  that  the  necessity  for 
tearing  out  the  walls  was  due  to  im- 
proper method  of  construction,  and 
not  because  of  the  material  used  be- 
hig  defective. 

As  far  as  the  rights  of  the  subcon- 
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648;  Bums  v.  tractors  are  concerned,  it  can  make 
no  difference  whether  the  owner 
himself  contracted  for  the  materials 
or  his  duly  authorized  agent  did  so. 
The  owner  is  responsible  for  the  au- 
thorized acts  of  his  agent,  the  prin- 
cipal contractor,  to  the  same  extent 
that  he  would  be  liable  had  he  done 
the  acts  himself. 

The  real  question  therefore  is: 
Would  the  subcontractors  have  a 
lien  if  the  material  had  been  pur- 
chased by  the  owner  and  had  been 
wrought  into  the  walls  by  the  serv- 
ants or  contractors  of  the  owner, 
but  by  reason  of  poor  workmanship 
the  walls  had  to  be  removed  and  the 
material  destroyed?  This  court  has 
held  that,  where  a  principal  con- 
tractor delivers  material  on  the 
ground  to  be  used  in  the  erection  of 
a  building,  he  is  entitled  to  a  lien, 
although  the  owner  sells  the  mate- 
rial and  it  is  used  elsewhere.  Ess- 
linger  V.  Huebner,  22  Wis.  632.  It 
is  so  ruled  in  Fitzgerald  v.  Walsh, 
107  Wis.  92,  98,  81  Am.  St.  Rep. 
824.  82  N.  W.  717,  and  in  Spruhen  v. 
Stout,  52  Wis.  517,  9  N.  W.  277,  and 
these  cases  are  approved  in  Francis 
&  N.  Foundry  Co.  v.  King  Knob  Coal 
Co.  142  Wis.  622,  126  N.  W.  39. 
The  destruction  of  the  material  de- 
livered was  no  more  complete  in  tiie 
instant  case  than  it  was  in  Halsey 
V.  Waukesha  Springs  Sanitarium 
Co.  125  Wis.  311,  110  Am.  St.  Rep. 
838,  104  N.  W.  94,  where  the  build- 
ing was  destroyed  by  fire,  and  where 
it  was  held  that  the  right  of  lien  ex- 
isted for  the  burned  material.  As 
the  court  there  points  out,  a  me- 
chanic's lien  may  fasten  on  land 
before  any  building  or  structure  ex- 
ists thereon,  and,  if  so,  "it  may  per- 
sist after  any  such  structure  disap- 
pears." 

In  Fitzgerald  v.  Walsh,  supra,  an 
architect  was  allowed  a  lien  on  the 
land  on  which  a  building  was  to  be 
erected,  although  the  construction 
was  abandoned  after  the  excavation 
was  made. 

It  has  also  been  held  that  the  fact 
that  the  principal  contractor  has  not 
complied  with  the  conditions  of  his 
contract,  so  aa  to  enable  him  to  en- 
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force  a  lien  on  the  building  will  not 
militate  against  the  subcontractor 
enforcing  such  a  lien  if  the  subject 
of  the  subcontractor's  lien  might,  in 
any  event,  be  lienable  in  favor  of 
the  principal  contractor.  Seeman  v. 
Biemann,  108  Wis.  865,  84  N.  W. 
490. 

There  is  no  conflict  between  the 
cases  cited  and  Houlahan  v.  Clark, 
110  Wis.  43,  85  N.  W.  676.  There 
the  principal  contractor  was  held 
not  to  be  the  agent  of  the  owner,  be- 
cause he  did  not  build  the  kind  of  a 
structure  which  his  contract  called 
for,  nor  at  the  place  the  contract 
called  for.  The  contractor  was  act- 
ing without  the  scope  of  his  author- 
ity in  doing  what  he  did,  and  his 
acts  were  ^erefore  held  not  to  be 
binding  on  his  principal.  Here  the 
contractor  was  acting  strictly  with- 
in his  authority  in  purchasing  the 
materials  which  were  delivered  by 
the  lien  claimants.  His  default 
occurred  in  improperly  using  such 
materials.  It  seems  clear  that  the 
materialmen  are  no  more  affected 

M«.b.»i.'.  Men-  t^e  default  of 
flnbeontnMtoiv.    the  owner  3  agent 

rejected  worlc.  ^^.^  ^^^^^^ 

they  would  be  had  the  owner  him- 
self made  the  improper  use  of  the 
materials.  It  is  clear  that,  had  the 
owner  himself  purchased  the  mate- 
rial in  question  to  be  used  in  the 
basement  walls,  and  it  was  so  used 
by  the  contractor,  a  right  of  lien 
would  attach  to  the  land,  although 
the  construction,  because  of  poor 
workmanship,  became  worthless.  If 
so,  we  see  no  escape  from  the  prop- 
osition that  the  same  result  would 
follow  where  the  purchase  of  the 
material  was  made  by  an  agent  act- 
ing within  the  scope  of  his  authorily 
in  purchasing  the  material. 

Mary  Tratnik  was  evidently  made' 
a  party  defendant  for  the  purpose  of 
barring  her  inchoate  right  of  dower. 
It  was  neither  proven  nor  found 
that  she  knew  the  improvement  in 
question  was  being  made,  or  that 
she  consented  there- 
to. We  do  not 
think  the  Mechan* 
ic's  Lien  Statute  was  intended  to 


dower. 


reach  an  inchoate  dower  right  and 
cut  it  off  as  a  matter  of  course 
whenever  the  interest  of  the  hus- 
band owner  was  cut  off.  If  Joseph 
Tratnik  should  die  before  his  wife, 
the  judgment  would  bar  her  dower 
right  in  the  property,  provided  it 
was  sold  to  pay  tiie  lien  cUunu.  In 
this  respect  it  is  erroneous.  Phil- 
lips, Mechanics'  Liens,  8d  ed.  §  195. 

Judgment  affirmed  as  to  Joseph 
Tratnik,  and  reversed  as  to  Mary 
Tratnik,  and  cause  remanded  for 
further  proceedings  according  to 
law. 

Umlin,  J.,  took  no  part. 

Kerwin,  J.,  dissenting: 

The  facts  are  undisputed.  The 
Granite  Sidewalk  Company,  prin- 
cipal contractor,  was  employed  by 
appellant  Joseph  Tratnik  to  con- 
struct basement  walls  of  cement  up- 
on his  property.  The  plaintiff  fur- 
nished to  the  Granite  Sidewalk 
Company,  principal  contractor,  for 
such  work,  cement  which  was  used 
by  the  principal  contractor  in  a 
structure  on  the  appellant's  proper- 
ty, which  afterwards,  on  account  of 
improper  construction,  was  con- 
demned by  the  city  inspector  and  or- 
dered torn  out,  and  was  torn  out 
and  removed,  because  not  in  com- 
pliance with  the  city  ordinance  or 
contract  with  the  appellant. 

The  question  presented  is  whether 
the  plaintiff  had  a  lien  for  material 
furnished  to  the  principal  contractor 
which  was  rendered  valueless  by 
the  failure  of  the  contractor  to  per- 
form his  contract ;  therefore  did  not 
become  a  part  of  the  structure  upon 
appellant's  preniises  or  add  to  its 
value,  and  without  any  fault  on  the 
part  of  the  appellant.  The  defend- 
ant Granite  Sidewalk  Company, 
principal  contractor,  violated  its 
contract  with  appellant  and  the  or- 
dinance of  the  city  in  erecting  a 
structure  on  appellant's  premises 
which  was  of  no  value  and  in  viola- 
tion of  the  city  ordinance. 

The  question  arises  whether  the 
appellant  is  liable  for  the  material 
bought  by  the  defendant  Granite 
Sidewalk  Company  and  destroyed. 
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The  subcontractor  acquires  no  riffht 
of  lien  where  the  material  never  be- 
came part  of  the  structure,  simply 
by  delivery  to  the  principal  con- 
tractor. Francis  &  N.  Foundry  Co. 
V.  King  Knob  Coal  Co.  142  Wis.  621. 
126  N.  W.  39,  and  a  long  line  of 
Wisconsin  cases  cited.  It  is  well 
settled  by  the  decisions  of  this  court 
that  ihe  materialman,  in  delivering 
material  to  the  principal  contractor, 
acquires  no  greater  right  than  the 
principal  contractor.  In  Seeman  v. 
Biemann,  108  Wis.  365,  at  page  378. 
84  N.  W.  490,  at  page  494,  this  court 
said :  "The  subcontractor's  author- 
i^  to  bind  the  principal  depends  up- 
on the  right  of  his  principal  to  do 
so  under  the  same  circumstances. 
To  that  extent  only  the  proprietor  is 
deemed,  by  force  of  the  statute,  to 
have  authorized  the  principal  con- 
tractor to  indirectly  bind  his  prin- 
cipal under  the  lien  laws  of  the 
state." 

The  principal  contractor  binds 
the  owner  when  acting  within  the 
scope  of  his  authority,  and  not  oth- 
erwise. If  the  materialman  sells 
material  and  delivers  it  to  the  orig- 
inal contractor,  and  the  original 
contractor  fails  to  use  the  same  in 
the  structure,  but  uses  it  elsewhere, 
the  materialman  has  no  lien  for  the 
material  so  diverted.  Francis  &  N. 
Foundry  Co.  v.  King  Knob  Coal  Co. 
supra. 

It  is  the  duty  of  the  principal  con- 
tractor, in  order  to  subject  the  own- 
er's premises  to  a  lien,  to  perform 
his  contract  and  use  the  material  so 
as  to  become  a  part  of  the  structure 
contemplated  by  the  contract  be- 
tween the  owner  and  the  mrincipal 
contractor.  Francis  &  N.  Foundry 
Co.  V.  King  Knob  Coal  Co.  supra. 
In  order  to  secure  the  lien  given 
the  materialman  by  the  statute, 
it  is  necessary  that  the  principal 
contractor  comply  with  his  contract 
with  ^e  owner  and  make  the  mate- 
rial furnished  a  part  of  the  struc- 
ture, and  thereby  add  to  its  value. 
Houlahan  v.  Clark,  110  Wis.  43,  85 
N.  W.  676.  The  right  to  a  mechan- 
ic's lien  given  by  the  statute  is  based 
upon  considerations  of  natural  jus- 
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tice,  namely,  that  one  who  has  en- 
hanced the  value  of  property  by 
attaching  thereto  his  property  or 
labor  shall  have  a  claim  on  such 
property  for  the  value  of  such  labor 
or  material.  This  is  the  doctrine  of 
the  decisions  of  this  court. 

To  secure  a  lien  by  the  material- 
man, the  contractor  must  keep  with- 
in the  scope  of  his  contract  with  the 
owner.  Houlahan  v.  Clark,  supra. 
This  is  admitted  by  respondent's 
counsel  in  their  brief,  where  they 
say,  in  referring  to  the  claim  made 
by  appellant:  "The  proposition 
above  stated  merely  means  that  the 
right  of  the  subcontractor  is  re- 
stricted within  the  scope  of  the  con- 
tract existing  between  the  owner 
and  the  principal  contractor." 

Where  the  contractor  complies 
with  his  contract  with  the  owner, 
and  erects  a  lawful  structure  upon 
the  premises,  the  materialman  has 
a  lien  for  the  material  furnished 
and  placed  in  such  structure.  But, 
where  the  contractor  erects  an  un- 
lawful structure — a  nuisance — con- 
trary to  his  contract  with  the  own- 
er, and  in  violation  of  the  city  or- 
dinance, in  consequence  of  which  it 
is  ordered  abated  and  removed,  and 
is  abated  and  removed,  the  material- 
man has  no  lien  for  the  material 
used  in  such  unlawful  structure. 
This  doctrine  is  in  harmony  with 
the  Wisconsin  decisions.  Siebrecht 
V.  Hogan,  99  Wis.  437,  75  N.  W.  71; 
Seeman  v.  Biemann,  108  Wis.  365, 
84  N.  W.  490;  Houlahan  v.  Clark, 
110  Wis.  43,  85  N.  W.  676;  Taylor 
V.  Dall  Lead  &  Zinc  Co.  131  Wis. 
348,  at  page  355,  111  N.  W.  490; 
Francis  &  N.  Foundry  Co.  v.  King 
Knob  Coal  Co.  142  Wis.  619,  126  N. 
W.  39 ;  Barker  &  S.  Lumber  Co.  v. 
Marathon  Paper  Mills  Co.  146  Wis. 
12,  36  L.R.A.(N.S.)  875,  130  N.  W. 
866;  Moritz  v.  Sands  Lumber  Co. 
158  Wis.  49,  51  L.R.A.(N.S.)  1040. 
146  N.  W.  1120. 

In  all  Wisconsin  cases  the  basis 
of  the  lien  is  that  the  material  is 
consumed  in  the  structure  and  in- 
creases the  value  of  the  premises. 
Of  course,  a  well-known  exception 
to  the  above  rule  is  where  the  own- 
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er  wrongfully  diverts  the  material 
from  the  structure  for  which  it  is 
furnished.  In  Barker  &  S.  Lumber 
Co,  V.  Marathon  Paper  Mills  Co.  146 
Wis.  12,  36  L.R.A.(N.S.)  876,  130 
N.  W.  866,  this  court  said :  "Anoth- 
er principle  is  that,  if  material  be 
furnished  to  the  owner  for  use  in 
the  construction  of  a  building,  and 
the  construction  be  actually  com- 
menced, the  materialman  is  entitled 
to  his  lien  even  though  the  owner 
does  not  use  the  materials  at  all,  but 
disposes  of  them  elsewhere;  .  .  . 
but,  if  a  subcontractor  delivers 
materials  to  the  principal  contractor 
at  the  latter's  place  of  business, 
which  materials  are  neither  incor- 
porated into  the  structure,  delivered 
upon  the  premises,  nor  placed  under 
control  of  the  owner  of  the  struc- 
ture, no  lien  arises,  because  the 
material  cannot  be  said  to  have  been 
furnished  for,  in,  or  about  the  erec- 
tion of  the  structure." 

In  the  majority  opinion  the  court 
relies  upon  Fitzgerald  v.  Walsh,  107 
Wis.  92,  81  Am.  St.  Rep.  824,  82  N. 
W.  717,  and  Halsey  v.  Waukesha 
Springs  Sanitarium  Co.  125  Wis. 
311,  110  Am.  St.  Rep.  838,  104  N. 
W.  94.  In  the  former  case  it  was 
held  that  an  architect's  lien  attached 
as  soon  as  the  excavation  of  tiie 
building  commenced;  and  in  the  lat- 
ter the  building  was  partially  con- 
structed when  destroyed  by  fire. 
These  cases  are  not  in  point  here. 
In  the  former  case  the  plans  and 
specifications  were  drawn  at  the  in- 
stance of  the  owner,  and  subse- 
quently some  work  was  done  on  the 
premises  in  pursuance  of  the  con- 
tract, and,  by  reason  of  the  acts  of 
the  owner,  the  building  was  not 
completed.  In  the  latter  case  the 
princii)al  contractor  was  prevented 
from  completing  the  building  be- 
cause of  destruction  by  fire.  All 
that  was  done  up  to  the  time  of  the 
fire  was  regular  in  pursuance  of  the 
contract  with  the  owner,  and  of 
course  the  lien  attached  as  soon  aa 
the  material  entered  into  1^  etruc- 
ture. 

The  majority  opinion  holds  that 
the  liabili^  is  the  same  here  as  if 
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the  owner  had  purchased  the  mate- 
rial for  the  building,  and  it  had  been 
diverted  or  converted  by  him.  If 
the  owner  diverted  or  converted  the 
material,  the  materialman  clearly 
would  have  a  lien.  But  that  is  a 
very  different  thing  from  a  diver- 
sion or  conversion  by  a  contractor 
who  had  no  authority  to  do  so.  The 
cases  cited  in  the  majority  opinion 
clearly  show  tiie  distinction.  Ess- 
linger  V.  Huebner,  22  Wis.  632; 
Fitzgerald  v.  Walsh.  107  Wis.  92,  81 
Am.  St.  Rep.  824,  82  N.  W.  717; 
Francis  &  N.  Foundry  Co.  v.  King 
Knob  Coal  Co.  142  Wis.  619, 126  N. 
W.  39.  Where  the  principal  con- 
tractor purchases  from  the  mate- 
rialman, he  must  use  the  material 
substantially  in  accordance  with  his 
contract  with  the  owner.  Houlahan 
V.  Clark,  110  Wis.  43, 86  N.  W.  676; 
Seeman  v.  Biemann,  108  Wis.  365» 
84  N.  W.  490. 

In  the  majority  opinion  Seeman 
V.  Biemann,  supra,  is  relied  upon  on 
the  point  that  compliance  by  the  con- 
tractor with  his  contract  with  the 
owner  is  not  necessary  in  order  to 
enable  the  subcontractor  to  enforce 
.a  lien,  if  the  subject  of  the  subcon- 
tractor's lien  might  in  any  event  be 
lienable  in  favor  of  the  principal 
contractor.  It  is  distinctly  held  in 
the  above  case  that  a  subcontrac- 
tor's lien  cannot,  to  the  prejudice  of 
the  proprietor  of  the  building,  be 
extended  beyond  the  scope  of  the 
principal  contract 

"The  subcontractor's  authority 
to  bind  the  principal  depends  upon 
the  right  of  his  principal  to  do  so 
under  the  same  circumstances." 
108  Wis.  378,  84  N.  W.  494. 

Of  course,  where  the  lien  statute 
has  been  complied  with,  and  the 
contractor  has  performed  his  con- 
tract BO  as  to  make  the  material  a 
part  of  the  structure,  and  the  sub- 
contractor has  served  the  notice 
required,  and  has  become  entitled  to 
a  lien,  then  no  act  of  the  contractor 
can  deprive  him  of  the  lien.  This 
is  the  effect  of  the  holding  referred 
to  in  the  majority  opinion.  See  See- 
man V.  Biemann,  108  Wis.  366  to 
879.  inclusive,  84  N.  W.  490. 
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Respondents  rely  strongrly  upon  a 
Minnesota  decision.  It  is  unneces- 
aary  to  go  outside  of  Wisconsin  for 
authority.  The  statutes  of  Wiscon- 
sin and  the  decisions  here  control 
the  case.  The  equities  are  wi^  the 
appellant.  The  plaintiif  furnished 
material  for  which  he  was  entitled 
to  a  lien  on  compliance  with  the 
statute,  and  compliance  by  the  con- 
tractor to  whom  he  furnished  the 
same,  with  his  contract  with  appel- 
lant The  contractor  disregarded 
his  contract  ;  erected  a  nuisance  up- 
on the  premises,  instead  of  a  lawful 
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structure.  It  was  by  lawful  author- 
ity abated.  If  the  lien  is  enforced, 
the  appellant  is  required  to  pay  for 
the  unlawful  structure,  which  add- 
ed no  value  to  the  premises. 

I  cannot  agree  with  the  majority 
opinion,  and  think  the  judgment  be- 
low should  be  reversed  as  to  bolh 
appellants, 

Siebecker,  J.,  concurs  in  this  dis- 
sent. 

Petition  for  rehearing  denied, 
June  1, 1916. 
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cnttfuff  into  w«iric  rejected  at  not  m  fiompliamtn  with  princ^al  contract. 


This  note,  in  discussing  the  right  of 
a  subcontractor  or  materialman  to  a 
mechanic's  lien  for  labor  or  material 
entering  into  work  rejected  as  not  in 
compliance  with  the  principal  con- 
tract, reviews  only  those  few  cases 
wherein  it  appeared  that  the  perform- 
ance tendered  by  the  principal  con- 
tractor was  rejected  because  of  defect- 
ive materials  or  faulty  construction. 
The  many  cases  wherein  it  appeared 
that  the  work  was  rejected  on  some 
other  ground,  or  on  grounds  not  ap- 
pearing, are  not  included  in  the  dis- 
cnssion. 

The  authorities  are  not  In  accord  as 
to  the  right  of  a  subcontractor  or  ma- 
terialman to  a  mechanic's  lien  for 
labor  or  material  entering  into  work 
rejected  as  not  in  compliance  with  the 
principal  contract.  Thus,  while  it  ap- 
pears from  the  reported  case  (W.  H. 
FlPKOBN  Go.  V.  Tratnik,  ante,  975), 
that  in  Wisconsin  the  right  to  a  lien 
exists  under  these  circumstances,  and 
a  similar  result  has  been  reached  In 
Indiana  by  statute,  the  contrary  rule 
has  been  expressed  In  Kentucky. 

In  the  reported  case  (W.  H.  Pipkorn 
Co.  V.  TRATNIK),  it  is  held  that  one 
furnishing  material  to  a  contractor  for 
the  construction  of  a  building  is  en- 
titled to  a  mechanic's  lien  on  the  prop- 
er^ even  though  the  construction  is 
so  improper  that  the  building  is  con- 
demned and  the  work  Is  never  accept- 


ed by  the  owner.  The  court  seems  to 
predicate  the  liability  of  the  owner  on 
the  theory  that  the  principal  contract- 
or is  acting  as  the  agent  of  the  owner 
in  his  purchase  of  material.  In  Houla- 
han  V.  Clark  (1901)  110  Wis,  43,  85  N. 
W.  676,  it  appeared  that  a  structure 
which,  by  the  terms  of  the  contact, 
was  to  have  been  placed  on  piles  in 
line  with  a  certain  dock,  had  been 
built  otherwise.  The  owners  claimed 
that,  by  reason  of  this  deviation  from 
the  contract,  the  structure  was  useless 
and  such  a  noncompliance  with  the 
contract  as  would  preclude  any  liabil- 
ity on  their  part  to  the  contractor.  In 
an  action  to  enforce  a  mechanic's  lien 
on  the  structure,  the  court,  holding 
that  the  contractor  had  no  right  to. re- 
cover, held,  further,  that  the  subcon- 
tractors were  in  no  better  position  to 
enforce  a  lien  against  the  owner.  But 
it  should  be  noted  that  the  reported 
case  reconciles  the  foregoing  decision 
by  pointing  out  that  the  principal  con- 
tractor In  that  case,  by  engaging  a 
subcontractor  to  do  work  in  other  than 
the  agreed  manner,  was  acting  without 
the  scope  of  his  authority  as  an  agent 
of  the  owner. 

In  Indiana  there  has  been  adopted 
what  is  known  as  the  "Pennsylvania 
system,"  which  gives  a  subcontractor 
or  materialman  an  absolute  lien  for 
material  or  labor  furnished  In  accord- 
ance with  the  statute  (Burns's  Anno. 
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Stat.  1914,  §§  8296-8307),  which  lien 
IB  not  affected  by  the  failure  of  the 
principal  contractor  to  perform  his 
contract.  In  Coonse  &  C.  Ice  Co.  v. 
Home  Stove  Co.  (1918)  70  Ind.  App. 
226,  121  N.  E.  293.  it  was  held  that 
under  this  statute  a  noncompliance 
with  the  provisions  of  the  principal 
contract  would  not  affect  the  right  of 
a  subcontractor  to  a  mechanic's  lien 
for  material  or  labor  furnished.  But 
it  appearing  that  t^e  subcontractor 
was  in  partnership  with  the  principal 
contractor  In  installing  a  stoker,  the 
court  held  that  the  fact  that  the 
stoker,  after  installation,  had  been  re> 
jected  and  removed  as  defective,  was 
a  defense  in  a  suit  to  foreclose  such 
a  lien. 

In  Kentucky  it  seems  that  a  nohac- 
ceptance  of  the  principal  contractor's 
tender  of  performance,  because  of 
faulty  construction  or  defective  ma- 
terials entering  therein  in  noncompli- 
ance with  the  contract  of  construction, 
deprives  a  subcontractor  of  the  right 
to  a  mechanic's  lien.  Thus  in  Terrell 
V.  McHeniy  (1905)  121  Ky.  452,  89  S. 
W.  306,  wherein  a  subcontractor  main- 
tained that  he  was  entitled  to  a 


mechanic's  lien  for  his  services  In 
putting  a  roof  on  the  defendant's 
structure,  it  appeared  that  the  origi- 
nal contractor  had  agreed  to  constonct 
a  roof,  to  be  paid  for  only  in  case  It 
did  not  leak.  The  roof  did  leak,  and 
the  defendant  having  refused  to  ac- 
cept this  performance  as  a  compliance 
with  the  contract,  the  court  held  that 
the  subcontractor  was  in  no  better 
position  than  the  original  contractor, 
and  was  not  entitled  to  a  Hen  on  the 
property.  So,  in  Monyahan  v.  Lan- 
caster (1916)  168  Ky,  677,  182  S.  W. 
862,  wherein  the  defendant,  in  an  ac- 
tion by  a  subcontractor  to  assert  a 
mechanic's  lien,  maintained  that  it 
was  not  liable,  since  it  had  refused  to 
accept  the  performance  tendered  by 
the  original  contractor,  the  work,  it 
was  alleged,  being  so  defective  aa  to 
be  worthless,  the  court  held  that  since 
the  defendant  had  received  nothing  of 
value,  the  subcontractor  had  no  right 
to  a  mechanic's  lien,  and  this  was  so 
although  he  might  not  have  been  re- 
sponsible for  the  conditions  resultins 
in  the  defective  performance. 

R.  B.  B. 


STATE  OP  SOUTH  DAKOTA,  Reapt, 

V. 

CLIFTON  C.  SMITH.  Appt. 
South  DaJcota  Supreme  Court— July  19,  198X, 
(_  s.  D.  — ,  183  N.  W.  873). 

Evidence  —  hostfHtj  of  witness  —  offer  of  pay. 

Evidence  of  offer  to  pay  a  state's  witness  for  giving  false  testimony 
against  accused  is  competent  to  Impeach  him,  although  no  foundation  has 
been  laid  by  cross-examination  to  show  hostility  or  bias. 

[See  note  on  this  question  beginning  on  page  984.] 


Appral  by  defendant  from  a  judgment  of  the  Circuit  Court  for  Wal- 
worth County  (Bottum,  J.)  convicting  him  of  adultery.  Reversed. 
The  facts  are  stated  in  the  opinion  of  the  court 

Messrs.  Caldwell  ft  CaldwelL  for  witness,  that  he  had  been  oflEered  « 
„•  consideration  for  the  same, 

appellant.  .      ,  ,         .         State  v.  Mulch,  17  S.  D.  321,  96  N.  W. 

The  jury  had  the  right  to  know,  in  loi;  5  Jtfnes,  Ev.  §  829;  People  v. 
passing  upon  testimony  of  the  state's    Brooks,  131  N.  Y.  321,  30  N.  E.  189 ;  40 
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Cyc.26;Schultzv.  Third  Ave.  R.  Co.  89   jected  to, 
N.Y.242;  Brink  v.Stratton,  176  N.  Y. 
150.  63  L.B.A.  182,  68  N.  £.  148; 
Garnsey  v.  Rhodes,  138  N.  Y.  461.  34 
N.  E.  199. 

Messrs.  Byron  S.  Payne,  Attorney 
General,  and  Edwin  R.  Winans,  As- 
sistant Attorney  General,  for  the 
State: 

If  defendant  desired  to  connect 
Martin  with  any  conspiracy,  or  to 
show  that  he  was  guilty  of  receiving 
payment  from  the  conspirators,  he 
should  have  followed  the  questions  of 
the  prosecuting  attorney  with  an 
offer  of  proof  clearly  indicating  their 
purpose. 

2  R.  C.  L.  278. 
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McCoy,  J.,  delivered  the  opinion 
of  the  court : 

From  a  conviction  of  the  crime  of 
adultery,  defendant  appeals. 

One  Martin,  a  witness  for  the 
state,  testified  to  an  alleged  confes- 
sion made  to  him  by  the  appellant 
whereby  the  appellant  is  alleged  to 
have  confessed  his  guilt,  and  which 
alleged  confession  constitutes  the 
only  direct  evidence  against  him. 
One  Wright,  the  complaining  wit- 
ness, was  called  as  a  witness  for  ap- 
pellant, and  in  substance  was  asked 
the  question  if  it  was  not  a  fact  that 
before  the  prosecution  was  com- 
menced* he  had  been  employed  by 
one  Caster  to  find  the  witness  Mar- 
tin, for  the  purpose  of  having  him 
give  false  testimony  against  appel- 
lant, and  if  Caster  did  not,  in  the 
presence  of  Wright,  offer  Martin  a 
consideration  if  he  would  give  false 
testimony  for  the  purpose  of  con- 
victing appellant  Objection  by  the 
state  was  made  to  this  question,  on 
the  ground  that  it  was  immaterial, 
and  which  objection  was  sustained 
and  exception  taken  to  such  ruling, 
which  is  now  assigned  as  error. 
The  said  witness  Wright  was  also 
asked  the  question  if  Caster  had  not 
paid  one  Kellerson,  a  brother-in-law 
of  Martin,  $50  for  procuring  Martin 
to  testify  falsely  against  defendant, 
and  that  Kellerson  agreed  to  get 
Martin  as  a  witness  for  $100,  and  if 
the  complaining  witness  himself  did 
not  receive  $50  for  swearing  to  the 
complaint  or  information  against 
appellant.    This  question  was  eb- 


on the  ground  that  the 
same  was  immaterial,  and  not  with- 
in the  isBuea.  The  objection  was 
sustained,  and  such  ruling  is  now 
assigned  as  error. 

'The  witness  Martin  was  not 
cross-examined  as  to  his  hostility  or 
bias  against  the  appellant.  It  is  the 
contention  of  appellant  that  the  tes- 
timony sought  to  be  brought  out  be- 
fore the  jury  by  means  of  l^ese 
questions  was  material  for  the  pur- 
pose of  discrediting  the  testimony  of 
said  Martin,  notwithstanding  the 
failure  of  the  appellant  to  cross- 
examine  said  Martin  concerning  his 
hostility  or  bias.  We  are  of  the 
opinion  that  it  was  error  to  sustain 
these  objections.  In  the  case  of 
People  V.  Brooks,  131  N.  Y.  321,  30 
N.  £.  189,  the  trial  court  held  that 
such  evidence  should  not  be  admit- 
ted without  proper  foundation  hav- 
ing been  laid  on  cross-examination 
of  the  witness  sought  to  be  discred- 
ited. In  that  case,  in  rendering  the 
opinion,  the  court,  among  other 
things,  said :  "We  think  the  rule  of 
law  laid  down  by  the  trial  judge  was 
erroneous.  The  hostility  of  a  wit^ 
ness  towards  a  party  against  whom 
he  is  called  may  be  proved  by  any 
competent  evidence.  It  may  be 
shown  by  cross-«xamination  of  the 
witness,  or  witnesses  may  be  called 
who  can  swear  to  facts  showing  it. 
There  can  be  no  reason  for  holding 
that  the  witness  must  first  be  ex- 
amined as  to  his  hostility,  and  that 
then,  and  not  till  then,  witnesses 
may  be  called  to  contradict  him, 
because  it  is  not  a  case  where  the 
party  against  whom  the  witness  is 
called  is  seeking  to  discredit  by  con- 
tradicting him.  He  is  simply  seek- 
ing to  discredit  him  by  showing  his 
hostility  and  malice;  and  as  that 
may  be  proved  by  any  competent 
evidence,  we  see  no  reason  for  hold- 
ing that  he  must  first  be  examined 
as  to  his  hostility." 

To  the  same  effect  are  the  follow- 
ing authorities:  Schultz  v.  Third 
Ave.  R.  Co.  89  N.  Y.  242 ;  Garnsey 
V.  Rhodes,  138  N.  Y.  461,  34  N.  E. 
199;  Martin  v.  Barnes,  7  Wis.  239; 
Barker  v.  Copeland,  86  Gal.  483,  25 
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Pac.  1,  405.  In  Martin  v.  Barnes,  7 
Wis.  239,  supra,  in  rendering  the 
opinion  granting  a  new  trial  where 
this  same  rule  of  evidence  was  in- 
volved, the  court  said:  **We  are 
of  the  opinion  the  evidence  offered 
was  competent.  It  went  to  the  cred- 
ibility of  the  witness,  and  respected 
conduct  of  his  which  did  not  require 
to  be  called  to  his  attention,  like  con- 
versations he  may  have  had  re- 
specting the  subject-matter  of  his 
testimony.  Besides,  it  tended  to 
show  a  corrupt  combination,  not  to 
say  conspiracy,  betw^n  the  witness 
and  defendant,  to  injure  the  latter." 

In  2  Elliott,  Ev.  §  973,  the  rule  is 
stated  as  follows:  '"The  fact  of 
hostility  or  bias  may  be  brought  out 
upon  cross-examination  or  by  com- 
petent evidence  of  witnesses  called 
to  testify  concerning  it." 

The  same  rule  is  referred  to  in 
note  in  Lodge  v.  State,  82  Am.  St. 
Bep.  54.  See  Wigmore,  Ev.  §§  948 
to  959. 

Respondent  contends  there^  is 
nothing  shown  by  the  questions 
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asked  or  the  offer  made  that  would 
tend  to  connect  the  witness  Martin 
with  the  rejected  evidence.  The 
first  question  involved  an  offer  by 
Caster  to  Martin  in  the  presence  of 
witness  Wright.  We  are  of  the 
opinion  that  this  question  called  for 
evidence  and  circumstances  neces- 
sarily connecting  Martin  with  the 
evidence  and  circumstances  sought 
to  be  brought  out  before  the  jury  by 
means  of  these  questions.  We  are 
therefore  of  the 
view  that  it  was  fZlti^^t 
prejudicial  error  to  ^'p^J^^'*' 
exclude  testimony  of 
this  character.  There  seems  to  be  a 
well-grounded  distinction  between 
contradicting  a  witness  for  the  pur- 
pose of  impeachment  and  showing 
bostili^  or  bias  to  impeach  his  cred- 
ibility, and  that  it  is  not  necessary 
to  lay  a  foundation  on  cross-exam- 
ination concerning  the  latter  class 
of  impeachments. 

The  judgment  and  order  appealed 
from  are  uieref ore  reversed. 

Whiting,  J.,  concurs  in  the  result. 


ANNOTATION. 

Necessity  of  laying  fomdation  for  evidence  showing  bias  or  prejqdice  of 
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L  View  that  foundation  Is  necassazy: 

a.  In  general,  984. 

b.  SuflSciency  of  foundation,  990. 
II.  View  that  foundation  is  not  neces- 
sary, 991. 

III.  View  in  Alabama,  994. 

I.  View  that  founaaUon  is  necmaaarf/, 

a.  In  general. 

In  most  jurisdictions  a  party  is  not 
permitted  to  impeach  the  credibility 
of  a  witness  against  him  by  introduc- 
ing independent  testimony  of  a  state- 
ment or  act  of  the  witness  which 
shows  his  bias  or  prejudice,  without 
laying  a  foundation  for  the  testimony 
by  calling  l^e  attention  of  the  witness 
to  the  statement  or  act  alleged  to 
show  bias  or  prejudice,  and  tiius  giv- 
ing him  an  opportunity  to  explain  it. 

United  States.  —  See  McKnight  v. 
United  States  (1899)  88  C.  C.  A.  116, 


97  Fed.  208.  Compare  United  States 
v.  Schindler  (1880)  18  Blatchf.  230, 
10  Fed.  B47. 

Arkansas,  —  See  HoUingsworth 
State  (1890)  53  Arte  387,  14  S.  W.  41; 
Wright  V.  State  (1918)  133  Ark.  16, 
201  S.  W.  1107. 

California. — Baker  v.  Joseph  (1860) 
16  Cal.  173;  Silvey  v.  Hodgdon  (1874) 
48  Cal.  185;  People  v.  Turner  (1884) 
65  Cal.  640,  4  Pac.  663;  People  v. 
Gardner  (1893)  98  Cal.  127.  32  Pac. 
880;  People  V.  Delbos  (1906)  146  Cal. 
734,  81  Pac.  131;  Fagan  v.  Lents 
(1909)  156  Cal.  681,  106  Pac.  961,  20 
Ann.  Cas.  221;  Re  Bedford  (1910)  168 
Cal.  145. 110  Pac.  302;  Ash  v<  SooSing 
Lung  (1918)  177  CaL  856,  170  Pac. 
843;  People  v.  Emmons  (1908)  7  Cal. 
App.  685,  95  Pac.  1032. 

Delaware. — State  v.  Deputy  (1900) 
S  Penn.  19,  60  Atl.  176. 
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Uaho.— State  t.  Goodrich  (1921) 
88  Idaho,  654,  196  Pac.  1043. 

niinoifl^Aueals  v.  People  (1890) 
184  lU.  414,  26  N.  E.  1022.  See  alao 
Blanchard  t.  Blanchard  (1901)  191 
111.  450,  61  N.  E.  481;  Pheniz  Cast- 
ner  (1883)  108  111.  207.  Compare 
Aurora  v.  Scott  (1899)  82  IlL  App. 
616,  affirmed  in  (1900)  186  111.  639.  67 
N.  E.  440. 

Indiana.— See  Ford  v.  State  (1887) 

112  Ind.  878,  14  N.  E.  241. 
lowa^-Stewart  v.  Chadwick  (1869) 

8  Iowa,  463,  13  Mor.  Min.  Rep.  236. 
Compare  Lucas  v.  Flinn  (1872)  85 
Iowa,  9. 

Kentucky.— Horner  v.  Com.  (1897) 
19  Ky.  L.  Rep.  710,  41  S.  W.  561. 

Minnesota.  —  See  State  v.  Dee 
(1869)  14  Minn.  35,  Gil.  27.  Compare 
Goss  T.  Go8B  (1907)  102  Minn.  846, 

113  N.  W.  690. 

MissisdppL  —  Newcomb  State 
(1869)  37  Miss.  383. 

Miasourt  —  State  v.  Downs  (1886) 
91  Mo.  19,  3  S.  W.  219;  Bates  v.  Holla- 
day  (1888)  31  Mo.  App.  162. 

Nebraska.  — Davis  t.  State  (1897) 
61  Neb.  801,  70  N.  W.  984. 

North  Carolina. — Edwards  t.  Sulli- 
van (1848)  30  N.  C.  (8  Ired.  L.)  302; 
State  V.  Dickerson  (1887)  98  N.  C. 
708,  8  S.  E.  687;  Re  Craven  (1915)  169 
N.  G.  561.  86  S.  E.  687.  See  also  Bur- 
nett V.  Wilmington,  N.  &  N.  R.  Co. 
(1897)  120  N.  C.  517,  26  S.  E.  819. 

Oregon.— State  v.  Stewart  (1883) 
11  Or.  52,  4  Pac.  128.  See  also  State 
T.  Ellsworth  (1896)  SO  Or.  145,  47 
Pac.  199. 

Texas.— Booker  v.  State  (1878)  4 
Tex.  App.  664;  Mitchell  v.  State 
(1897)  38  Tex.  Crim.  Rep.  170,  41  S. 
W.  816;  Nite  v.  State  (1899)  41  Tex. 
Grim.  Rep.  340,  64  S.  W.  763;  Galves- 
ton, H.  &  S.  A.  R.  Co.  T.  La  Prelle 
(1900)  22  Tex.  Civ.  App.  693,  55  S.  W. 
125;  Good  v.  Texas  &  P.  R.  R.  Co. 
(1914)  —  Tex.  Civ.  App.  — ,  166  S. 
W.  670;  Timmins  v.  State  (1918)  2 
Tex.  Crim,  Rep.  263,  199  S.  W.  1106. 
See  also  Jenkins  v.  State  (1896)  34 
Tex.  Crim.  Rep.  201,  29  S.  W.  1078. 
Compare  Cockrell  v.  State  (1910)  60 
Tex.  Crim.  Rep.  124,  131  S.  W.  221; 
Burnaman  v.  State  (1913)  70  Tex. 


Crim.  Rep.  361,  46  L.R.A.(N.S.)  1001, 
169  S.  W.  244. 

Vennont— State  v.  Glynn  (1879)  51 
Vt  677;  State  v.  Bardelli  (1906)  78 
Vt  102,  62  Atl.  44.  Compare  Pierce  v. 
Gilson  (1837)  9  Vt.  216;  State  v. 
Goodrich  (1847)  19  Vt  116,  47  Am. 
Dec.  676;  Ellsworth  v.  Potter  (1869) 
41  Vt.  685. 

Virginia. — Davis  v.  Franko  (1880) 
33  Gratt.  413.  See  also  Langhorne  v. 
Com.  (1882)  76  Va.  1012. 

Wisconsin.— Baker  v.  State  (1887) 
69  Wis.  32,  33  N.  W.  52;  Ferguson  v. 
Truax  (1908)  136  Wis.  637,  118  N.  W. 
251 ;  Pfeiffer  v.  Chicago  &  M.  Electric 
R.  Co.  (1916)  163  Wis.  317,  156  N.  W. 
952.  Compare  Martin  v.  Barnes 
(1868)  7  Wis.  239;  Martineau  v.  May 
(1864)  18  Wis.  54. 

England. — Queen's  Case  (1820)  2 
Brod.  &  B.  284,  129  Eng.  Reprint,  976, 
22  Revised  Rep.  662,  11  Eng.  Rul.  Cas. 
183.  See  also  Thomas  v.  David  (1836) 
7  Car.  &  P.  350. 

In  Re  Bedford  (1910)  168  CaL  146, 
110  Pac.  302,  the  material  facts  and  the 
conclitaion  of  the  court  were  stated 
as  fellows:  '"Appellant  sought  to  im- 
peach a  witness  against  him  by  proof 
of  declarations  and  conduct  tending 
to  show  an  unfriendly  feeling  on  the 
part  of  the  witness  toward  appellant. 
The  witness  was  not  asked  concerning 
these  acts  or  declarations.  There  was 
therefore  no  foundation  laid  for  the 
introduction  of  impeaching  testimony 
of  third  persons,  and  tiie  ruling  ex- 
cluding it  was  correct.  It  is  neces- 
sary to  lay  the  foundation  for  such 
evidence  by  calling  the  attention  of 
the  main  witness  to  the  alleged  acts 
and  declarations,  and  giving  him  an 
opportunity  to  explain  them,  as  in  the 
case  of  inconsistent  statements." 

So,  in  State  v.  Goodrich  (1921)  33 
Idaho,  664,  196  Pac.  1048,  the  court 
said :  "We  think  .  .  .  that  where 
it  is  sought  to  show  the  bias  of  a  wit- 
ness by  proof  of  his  declarations  to 
that  effect,  the  evidence  should  be 
considered  as  impeaching  in  charac- 
ter, and  should  be  governed  as  to  the 
method  of  its  production  by  Comp. 
Stat.  §  8039.  There  is  the  same  rea- 
son for  calling  the  witness's  atten- 
tion to  his  former  statements,  with 
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opportunity  to  explain  them,  as  there 
is  with  reference  to  any  other  state- 
ment made  concerning:  which  he  has 
testified." 

Similarly,  in  Re  Craven  (1916)  169 
N.  C  661.  86  S.  E.  687,  it  was  said: 
"The  attack  on  the  witness  .  .  . 
could  not  be  made  by  showing  his 
bias,  without  first  directing  his  at- 
tention to  the  impeaching  evidence, 
and  recalling  the  circumstances,  so 
that  he  might  have  an  opportunity  to 
admit,  deny,  or  explain  it." 

In  Fagan  v.  Lentz  (1909)  166  CaL 
681,  106  Pac.  961,  20  Ann.  Cas.  221, 
the  facts  of  the  case  and  the  conclu- 
sion of  the  court  were  stated  as  fol- 
lows: "Mrs.  Minnie  Tucker  was  a 
witness  for  plaintiff,  but  was  not  ques- 
tioned and  did  not  give  any  testi- 
mony as  to  her  feelings  toward  either 
of  the  defendants,  or  as  to  the  making 
of  any  statement  tending  to  show  hos- 
tility or  bias.  On  the  direct  examina- 
tion of  defendant  Charles  W.  Lentz, 
he  was  asked  whether  Mrs.  Tucker 
did  not,  after  £ome  difficulty  between 
her  husbiand  and  himself,  shake  her 
hand  and  fist  at  him  and  say:  T  will 
give  you  all  the  court  you  want,  be- 
fore I  get  through  with  you.'  An  ob- 
jection to  this  question  was  sustained. 
It  is  settled  in  this  state  that  the  same 
foundation  as  must  be  laid  for  in- 
troducing prior  contradictory  state- 
ments of  a  witness  is  equally  neces- 
sary to  the  introduction  of  evidence 
of  declarations  showing  hostility  or 
ill  feeling  on  the  part  of  the  witness, 
in  other  words,  that  before  such  evi- 
dence of  hostile  statements  by  the 
witness  can  be  introduced,  the  wit- 
ness so  sought  to  be  attacked  must 
be  asked  as  to  the  making  of  such 
statements.  ,  .  .  The  ruling  of  the 
trial  court  sustaining  the  objection  to 
the  question  asked  Mr.  Lentz  relative 
to  Mrs.  Tucker  was  in  accord  with 
this  rule." 

In  Baker  v.  Joseph  (1860)  16  Cal. 
173,  it  was  said:  "It  is  unquestion- 
able that  where  a  witness  is  sought 
to  be  impeached  by  proof  of  contra- 
dictory statements,  made  or  alleged 
to  have  been  made  by  him,  it  must  be 
brought  to  the  knowledge  of  the  wit- 
ness what  the  precise  matter  of  these 


contradictions  is,  and  the  time  and 
place  of  making  them.  This  rule  is 
based  upon  a  principle  of  justice 
which  requires  that  the  witness  have 
a  fair  opportunity  of  explaining  vhai, 
without  such  explanation,  might  ap- 
pear to  be  suspicious.  But  it  is  said 
that  the  same  rule  does  not  hold  in 
regard  to  expressions  of  hostili^  or 
ill  feeling  on  the  part  of  the  witness. 
It  is  argued  that  the  value  and  weight 
of  testimony,  in  some  degree,  depend 
upon  the  state  of  feeling  of  a  witeess; 
that  &  witness  whose  feelings  are  em- 
bittered against  a  party  is  not  ao 
worthy  of  credence  as  a  witness 
standing  indifferent;  and  that,  there- 
fore, proof  of  this  state  of  unfriendly 
feeling  is  admissible  as  independent 
evidence  affecting  the  testimony  of 
the  witness.  This  distinction  is  more 
plausible  than  sound.  No  mode  of 
ascertaining  the  state  of  feeling  of 
the  witness  exists,  except  that  dis- 
closed by  the  declarations  or  the  acts 
of  the  witness  sought  to  be  impeacfaed 
by  these  declarations.  The  same 
principle  which  assures  to  him  the 
privilege  of  explanation  when  contra- 
dictory declarations  are  off^ed  ap- 
plies to  assure  him  the  right  of 
CTpIanation  when  declarations  of  hos- 
tility are  sought  to  be  introduced.  In 
effect,  it  is  attempted  to  be  shown 
that  the  witness  has  asserted,  directly 
or  impliedly,  something  different  from 
the  present  testimony;  that  whereas 
he  professes  or  holds  himself  out  to 
be  an  indifferent  and  impartial  wit 
ness,  testifying  without  prejudice  or 
feeling,  yet  really  and  in  fact  he  is  a 
prejudiced  witness,  whose  passitms 
color  his  testimbny.  The  weight  of 
authority  and  the  reason  of  the  rule 
are  as  we  have  stated  them.  We  can 
see  no  distinction  between  admitting 
declarations  of  hostility  of  the  wit- 
ness by  way  of  impairing  the  force  of 
his  testimony,  and  admitting  contra- 
dictory statements  for  the  same  pur- 
pose, so  far  as  this  rule  is  concerned; 
for  in  either  case  an  opportunity 
should  be  given  the  witness  to  explain 
what  he  said.  We  understand  this 
doctrine  to  be  laid  down  by  the  best 
standards." 
In  Hollingsworth  v.  State  (1890)  53 
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Arfc.  887»  14  S.  W.  41.  the  court  Baid: 
The  appellant  should  have  been  peiv 

mitted  to  prove  that  the  witness  had 
an  interest  and  bias  in  the  cause,  by 
his  statement  disclosing  it.  Whether 
he  could  make  such^  proof  by  those 
who  heard  the  statement,  without  flrst 
inteiTOffatinsr  the  witness  concerninGT 
it^  we  need  not  decide.  Such  would 
have  been  the  better  practice,  and 
should  be  obserred  where  it  is  prac- 
ticable. That  it  must  be  followed  we 
do  not  hold,  for  highest  authorities 
upon  the  subject  differ." 

It  has  been  held  that  the  fact  that 
Ihere  has  been  an  open  quarrel  be- 
tween the  witness  and  a  party  may  be 
shown  without  first  questioning  the 
witness.  Ellsworth  t.  Potter  (1869) 
41  Vt  685,  wherein  the  court,  follow- 
ing Pierce  v.  Gilson  (1837)  9  Vt  216, 
said:  "It  is  true  that  a  witness  who 
is  examined  in  open  court  may  not  be 
.impeached  by  proving  his  declara- 
tions out  of  court,  unless  he  is  first 
particularly  inquired  of  upon  the  sub- 
ject There  is  some  reason  for  ap- 
plying the  same  rule  to  mere  proof 
of  ill  feeling  which  has  only  been 
evinced  by  unlcind  or  threatening  re- 
marks about  Che  party;  but  when 
there  has  been  an  open  quarrel  or  a 
suit  at  law  between  the  party  and  the 
adverse  witness,  it  becomes  a  sub- 
stantive fact,  and  may  be  proved  like 
relationship,  or  interest  in  the  event 
of  the  suit,  without  previous  inquiry 
of  the  witness  in  regard  to  it.  .  .  . 
The  proof  of  such  a  difficulty,  law- 
suit, interest,  or  relationship  is  not, 
in  the  ordinary  sense,  impeaching  tes- 
timony, although  it  may  be  considered 
in  determining  the  credit  to  be  given 
the  witness.  The  inquiry  is  not  col- 
lateral, hut  pertinent  to  the  issue." 

Where  the  plaintiff  testified  that 
the  defendant,  who  had  been  called  as 
a  witness,  had  on  the  day  before  stat- 
ed Uiat  he  (defendant)  would  beat 
the  plaintiff  if  it  cost  him  $26,000,  and 
immediately  afterward  the  defendant 
took  the  stand  as  a  witness  and  gave 
his  version  of  the  alleged  statement, 
the  appellate  court  was  of  the  opinion 
that  the  admission  of  the  evidence  as 
to  the  statement,  without  laying  a 
foundation  therefor,  could  not  have 


been  in  any  event  prejudicial.  Goss 
Goss  (1907)  102  Minn.  346.  118  N. 
W.  690,  wherein  the  court  said :  "The 
statement  of  the  defendant  com- 
plained of  was  admissible  as  inde- 
pendent evidence  tending  to  show 
such  feeling  and  bias  on  the  part  of 
the  witness  with  reference  to  the 
pending  suit  as  to  affect  his  credibil- 
ity. .  .  .  The  extent  to  which  such 
evidence  shall  be  received  is  a  ques- 
tion resting  largely  in  the  discretion 
of  the  trial  court.  Query:  Is  it  neces- 
sary in  any  case  to  lay  a  foundation 
for  the  admission  of  such  evidence  by 
first  calling  the  witness,  especially  if 
he  be  a  party,  and  interrogating  him 
in  reference  to  it?'* 

A  corrupt  motive  for  testi:^ng,  like 
other  facts  showing  bias,  cannot,  in 
jurisdictions  where  the  majority  rule 
prevails,  be  proved  by  independent 
testimony,  without  laying  a  founda- 
tion by  cross-examining  the  witness 
whose  motive  is  to  be  proved.  TPeople 
v.  Gardner  (1893)  98  Cal.  127.  32  Pac 
880;  Good  v.  Texas  &  P.  B.  R.  Co. 
(1914)  —  Tex.  Civ.  App.  — ,  166  S.  W. 
670;  Timmins  v.  State  (1917)  82  Tex. 
Crim.  Rep.  263,  199  S.  W.  1106;  Davis 
V.  Franke  (1880)  33  Gratt.  (Va.)  413; 
Ferguson  v.  Truax  (1908)  136  Wis. 
637,  118  N.  W.  251;  Queen's  Case 
(1820)  2  Brod.  &  B.  284,  129  Eng..  Re- 
print^ 976,  22  Revised  Rep.  662,  11 
Eng.  Rul.  Gas.  183.  Compare  Martin 
v.  Barnes  (1858)  7  Wis.  239. 

Thus,  in  Good  V.  Texas  &  P.  R.R.  Co. 
(1914)  —  Tex.  Civ.  App.  — ,  166  S.  W. 
670,  supra,  it  was  held  that  independ- 
ent testimony  that  a  witness  had  re- 
ceived money  for  his  testimony  was 
not  admissible  in  the  absence  of  a 
foundation  by  questioning  the  witness 
as  to  the  transaction,  though  the  wit- 
ness had  left  the  county  after  giving 
his  testimony  and  could  not  be  re- 
called. 

In  Martin  v.  Barnes  (1858)  7  Wis. 
239,  the  defendant  offered  to  prove  by 
independent  testimony  that  an  agree- 
ment was  made  between  one  of  the 
plaintiffs  and  a  physician  who  testi- 
fied in  the  case,  that  if  he  would  give 
false  testimony  in  favor  of  the  plain- 
tiff the  suit  would  be  prosecuted  for 
the  benefit  of  both.    The  court  held 
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that  it  was  not  necessary  to  call  the 
physician's  attention  to  the  alleged 
agreement  before  independent  testi- 
mony thereof  was  introduced.  In  a 
later  Wisconsin  case,  however,  on  a 
state  of  facts  not  materially  different 
from  those  in  the  case  last  cited,  it 
was  held  that  the  attention  of  the  wit- 
ness had  to  be  called  to  his  alleged 
offer  to  testify  falsely  before  inde- 
pendent evidence  thereof  was  admis- 
sible. Ferguson  v.  Truax  (1908)  136 
Wis.  687,  118  N.  W.  251. 

In  an  action  against  a  city  for  dam- 
ages for  injuries  arising  from  defects 
in  a  street  caused  by  the  construction 
of  a  sewer,  the  plaintiff,  in  rebuttal  of 
the  affidavit  of  one  of  the  contractors 
as  to  the  condition  of  the  street,  of- 
fered in  evidence  a  part  of  the  con- 
tract between  the  city  and  the 
contractors  for  the  building  of  the 
sewer,  which  showed  that  they  had 
agreed  to  save  the  city  from  all  dam- 
ages fo  person  or  property  because 
of  injuries  received  by  the  work  which 
the  contractors  were  doing,  and  to  de- 
fend the  city  against  any  suit  for  any 
such  injuries,  and  to  pay  any  judg- 
ment rendered  against  the  city  in  any 
such  suit.  The  contract  was  offered 
to  discredit  the  witness  by  showing 
his  interest  in  the  event  of  the  suit. 
The  appellate  court  said:  "The  offer 
was  expressly  limited  to  that  purpose. 
The  objection  urged  is  that  such  evi- 
dence was  not  competent  till  the  wit- 
ness had  been  cross-examined  upon 
the  subject  and  denied  his  interest, 
and  that  when  the  plaintiff  agreed  to 
admit  the  affidavit  to  avoid  a  continu- 
ance he  waived  the  right  to  cross- 
examine,  and  therefore  put  himself  in 
a  position  where  he  could  not  impeach 
or  discredit  the  witness.  It  is  true, 
statonents  by  the  witness,  either  oral 
or  in  writing,  contradictory  to  his 
evidence,  cannot  in  such  cases  be 
shown,  because  the  foundation  there- 
for can  only  be  laid  by  a  cross-exami- 
nation. ...  If  Lakin  [the  witness] 
had  been  present  and  had  been  cross- 
examined  upon  the  subject  of  his 
interest,  while  he  could  have  been 
asked  whether  he  had  entered  into  a 
contract  with  the  city,  yet  a  question 
calling  for  the  contents  of  the  writ- 


ing would  have  been  objectionable; 
and  if  an  objection  had  been  inte^ 
posed  that  the  writing  furnished  tiw 
beat  evidence  of  its  provisions,  tiiai 
objection  mast  have  been  sustained. 
Notwithstanding  ,tiie  presence  of  the 
witness,  the  objection  would  have 
driven  plaintiff  to  prove  Lakin's  inter- 
est by  the  contract  itself.  Therefore 
a  cross-CExamination  of  said  witness 
was  not  necessary  in  order  to  shov 
his  interest."  Aurora  v.  Scott  (1899) 
82  III.  App.  616,  affirmed  in  (1900)  186 
III.  639,  67  N.  E.  440. 

It  seems  that  if  by  inadvertence  or 
misapprehension  counsel  fails  to  in* 
terrogate  a  witness  as  to  alleged  hos- 
tile declarations  before  introducing 
other  evidence  of  them,  the  witness 
may  be  recalled  and  examined  forthut 
punwse.  State  v.  Dickerson  (1887) 
98  N.  C.  708,  S  S.  E.  687. 

In  Martineau  v.  May  (1864)  18  Wlfl. 
64,  the  court  said:  "Where  it  appears, 
as  it  does  here,  that  the  witness  thus 
sought  to  be  discredited,  though  not 
previously  interrogated,  had  not  de- 
parted the  court,  but  was  afterwards 
recalled  and  testified  as  fully  opon 
the  subject  as  he  desired,  there  li 
nothing  in  the  mere  disregard  of  the 
order  of  time  in  which  the  two  wit- 
nesses should  have  been  heard  that 
would  justify  a  reversal  of  the  judg* 
ment.  It-appears,  in  such  a  case,  that 
the  party  and  the  witness  had  all  the 
ben^t  which  a  atrict  compliance  with 
the  rule  could  have  given." 

The  objection  that  no  foundatiop 
was  made  for  impeaching  the  testi- 
mony of  a  witness  by  evidence  of  bias 
cannot  be  raised  for  the  first  time  oa 
appeal.  Goss  v.  Goss  (1907)  lltt 
Minn.  346,  113  N.  W.  690. 

Nor  can  such  objection  be  held  to 
have  been  included  in  the  objectioii 
that  the  evidence  was  insufficient  and 
immaterial.  Ibid. 

In  a  carefully  considered  opinion 
English  judges  in  answer  to  qnes* 
tions  referred  to  them  by  the  House 
of  Lords,  it  has  been  determined  thai 
no  distinction  should  be  made  b^ 
tween  an  act  showing  bias  or  cormp* 
tion  on  the  part  of  a  witness  and  a 
statement  showing  such  bias  or  co^ 
ruption.  See  Queen's  Case  (1820)  S 
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Brod.  &  B.  284,  129  Eng.  Reprint,  976, 
n  Eng.  Rul.  Gas.  183,  wherein  Abbott, 
Cb.  J.,  speaking  for  the  judges,  said: 
"The  questions  proposed  by  your  lord- 
ships comprise  not  only  declarations 
made  by  a  witness,  but  also,  in  the 
language  of  the  first  of  those  ques- 
tints,  *acts  done  by  him  to  procure 
persons  corniptly  to  give  evidence  in 
BQpport  of  the  prosecution;'  and  in 
the  language  of  the  latter  question, 
*a  discovery  that  the  witness  has  cor- 
rupted or  endeavored  to  corrupt  an- 
other person  to  give  false  testimony 
in  such  cause.'    My  lords,  we  under* 
stand  the  acts  thus  mentioned  to  be 
acts  occurring  in  the  ordinary  mode 
and  usual  course  wherein  such  trans- 
actions   are    proved    in  common 
experience  to  take  place,  because  we 
presume,  if  the  questions  had  related 
to  an  act  done  in  an  extraordinary 
and  unusual  manner,  our  attention 
would  have  been  directed  to  the  spe- 
cial mode  and  circumstances  of  the 
ae^  1^  the  ^ame  and  language  of  the 
questions.  Now,  such  acts  of  corrup- 
^on  are  ordinarily  accomplished  by 
words  and  speeches;   an   offer  of 
money  or  other  benefit  derives  its  en- 
tire character  from  the  purpose  for 
which  it  is  made,  and  this  purpose  Is 
notified  and  explained  by  words;  so 
that  an  inquiry  into  the  act  of  corrup- 
tion will  usually  be,  both  in  form  and 
effect,  an  inquiry  as  to  the  words 
spoken  by  the  supposed  corrupter; 
and  words  spoken  for  such  a  pur- 
pose do,  in  our  opinion,  fall  within 
the  same  rule  and  principle,  with 
regard  to  the  course  of  proceeding 
in  our   courts,    aa   words  spoken 
for  any  other  purpose ;   and  we 
do  not,  therefore,  perceive  any  solid 
distinction  with  regard  to  this  point 
between  the  declarations  and  the  acts 
mentioned  in  the  questions  proposed 
to  us.  It  will  be  obvious  that  the  ob- 
aervations  regarding  convenience  and 
inconvenience^  which  we  have  taken 
the  liberty  to  offer  to  your  lordships 
as  to  the  proof  of  words,  are  alike  ap- 
plicable to  the  proof  of  acts.  Nice  and 
snbtle  distinctions  are  avoided  in  our 
courts  as  much  as  possible,  especial- 
ly in  matters  of  practice,  on  account 
«f  the  deUy,  confusion,  and  uncer- 


tainty, to  which  Buch  distinctions  nat- 
urally  lead.  For  these  reasons,  my 
lords,  we  have  thought  ourselves 
called  upon  to  answer  both  questions 
wholly  in  the  negative." 

In  Burnaman  v.  State  (1913)  70 
Tex.  Grim.  Rep.  861,  46  L.R.A.(N.S.) 
1001,  169  S.  W.  244,  an  attempt  was 
made  to  reconcile  the  conflicting 
views  on  the  question  Herein  dis- 
cussed, by  showing  that  it  was  only 
where  evidence  of  a  prior  statement 
of  hostility  to  a  party  was  in  con- 
flict with  his  testimony  at  the  trial 
that  a  foundation  was  required  by 
cross-examination  before  his  hostility 
could  be  shown  by  another  witness. 
The  court  said:  **In  30  Am.  &  Eng. 
Enc.  Law,  2d  ed.  1127,  it  is  said: 
'In  some  states  evidence  showing  that 
a  witness  is  interested  in  the  result  of 
litigation,  or  otherwise  biased  in 
favor  of  or  against  one  of  the  parties, 
is  admissible  without  first  examining 
the  witness  on  the  subject* — citing  the 
decisions  of  several  states  so  holding. 
In  the  same  section,  however,  it  is 
further  seated:  'The  weight  of  au- 
thority is  to  the  contrary;  at  least, 
where  the  bias  is  sought  to  be  shown 
by  the  declarations  of  the  witness 
himself.'  Again,  in  40  Cyc.  p.  2676.  it 
is  laid  down:  *A  party  seeking  to 
show  interest  or  bias  of  an  adverse 
witness  is  not  confined  to  cross- 
examination,  but  may  introduce  inde- 
pendent evidence  for  the  purpose'—- 
citing  many  decisions,  some  the  same 
as  cited  in  30  Am.  &  Eng.  Enc.  Law, 
above  noted.  Again,  in  the  following 
section  the  further  rule  is  laid  down 
indicating  that  the  foundation  for 
this  must  first  be  laid  by  asking  the 
witness  himself.  We  think  it  is  evi- 
dent that  the  two  rules  are  not  in 
conflict.  The  latter  proposition  in 
both  of  these  authorities  indicates 
that  the  latter  rule  is  where  it  is 
attempted  by  independent  testimony 
to  show  such  bias,  interest,  etc.,  by 
the  witness  having  made  statements 
contradicting  his  testimony  on  the 
trial.  The  distinction  in  the  books 
is  not  always  kept  clear.  So,  in  this 
case,  if  it  had  been  attempted  to  im- 
peach the  witness  Philip  Burnaman 
by  showing  by  the  witness  Lee  that  he 
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had  made  statements  theretofore  in 
contradiction  of  his  testimony  on  the 
trial,  and  such  had  been  attempted 
to  be  introduced,  then,  as  a  founda- 
tion therefor,  it  would  have  been 
necessary  to  have  asked  the  witness 
Philip  Burnaman  himself  such  ques- 
tions before  such  contradictory  state- 
ments could  have  been  proven."  The 
later  Texas  cases,  however,  do  not 
support  the  principle  stated  in  the 
quotation  from  Burnaman  v.  State 
(Tex.)  supra. 

Thus,  in  Timmins  v.  State  (1917)  82 
Tex.  Crim.  Rep.  263,  199  S.  W.  1106, 
it  was  held  not  to  be  error  to  exclude 
independent  testimony  tendinjr  to 
show  an  a^eement  by  a  witness,  one 
Reese,  to  testify  against  the  defend- 
ant,' if  a  prosecution  against  Reese 
was  discontinued,  where  it  did  not 
appear  that  Reese  had  been  examined 
as  to  the  agreement. 

b.  Suifietenejf  of  foundation. 

It  is  necessary,  in  order  to  lay  a 
sufficient  foundation  on  which  to 
show  that  a  witness  is  hostile  or 
biased,  directly  to  question  the  witness 
as  to  the  precise  statements  to  be  used 
against  him  and  the  time  when  and 
place  where  they  are  alleged  to  have 
been  made.  Wright  v.  State  (1918) 
1S3  Ark.  16.  201  S.  W.  1107;  Baker  v. 
Joseph  (1860)  16  Cal.  173;  Silvey  v. 
Hodgdon  (1874)  48  CaL  185;  Ash  v. 
Soo  Sing  Lung  (1918)  177  Cal.  366. 
170  Pac.  843;  State  v.  Ellsworth 
(1896)  30  Or.  146,  47  Pac.  199;  State 
V.  Glynn  (1879)  61  Vt.  677;  State  v. 
Bardelli  (1906)  78  Vt.  102,  62  Atl.  44; 
Ferguson  v.  Truax  (1908)  136  Wis. 
637.  118  N.  W.  251  ;PfeiflFer V.Chicago 
&  M.  Electric  R.  Co.  (1916)  163  Wis. 
817.  166  N.  W.  962.  See  also  Blanch- 
ard  V.  Blanchard  (1901)  191  lU.  460, 
61  N.  E.  481.  Compare  People  v. 
Turner  (1884)  65  Cal.  540,  4  Pac.  5B3. 

In  Wright  v.  State  (Ark.)  supra, 
the  court  said:  "It  may  also  be  stat- 
ed in  this  connection  that,  before  wit- 
nesses can  be  called  to  show  that 
statements  have  been  made  out  of 
court  tending  to  show  bias  or  preju- 
dice on  the  part  of  the  witness,  it  is 
necessary  to  lay  the  proper  founda- 
tion by  calling  his  attention  to  the 


time,  place,  and  person  involved  in  the 
supposed  contradiction.  Then,  if  h« 
denies  having  made  the  declaration  or 
done  the  act  imputed,  the  contradic- 
tory evidence  becomes  proper.  This 
is  done  for  the  purpose  of  refreshing 
the  mind  of  the  witness  and  to  give 
him  an  opportunity  to  admit  having 
made  the  statement  attributed  to  him. 
and.  in  the  case  of  inconsistent  state- 
ments, to  explain  the  declarations  in- 
tended to  be  used  against  him.  In  this 
way  the  witness  has  a  fair  opportu- 
nity to  explain  what,  without  such 
explanation,  might  appear  to  be  suspi- 
cious. It  will  be  observed  that  this 
mode  of  assailing  the  witness  is  not 
an  attack  on  his  general  credit  as  a 
witness,  but  is  an  attack  upon  hia 
credit  in  the  particular  case.  The 
scope  of  such  attempts  should  be 
largely  in  the  discretion  of  the  trial 
court,  but  the  right  itself  may  not 
be  denied  in  the  discretion  of  the 
court.  If  the  court  should  exclude 
the  question  because  it  did  not  con- 
tain a  particular  statement  of  the 
tim^  place,  and  occasion  when  such 
impeaching  declarations  were  made, 
counsel  should  be  informed  so  that  he 
might  lay  the  proper  foundation." 

So,  in  Ash  v.  Soo  Sing  Lung  (1918) 
177  CaL  356,  170  Pac.  843,  the  court 
said:  "The  particular  question  ob- 
jected to  called  for  declarations  of  the 
witness  Morgan,  and  it  is  a  well-set- 
tled rule  that,  when  a  witness  is 
sought  to  be  impeached  by  evidence 
of  his  declarations  showing  his  inter- 
est in  the  case,  the  foundation  for 
such  an  inquiry  must  first  be  laid  by 
directing  the  attention  of  the  former 
witness  to  the  particular  statements 
sought  to  be  proven,  with  such  cir- 
cumstances of  time,  places  and  per- 
sons present  as  will  give  the  witness 
intended  to  be  impeached  a  full  op- 
portunity for  explanation." 

In  Pfeiffer  v.  Chicago  &  M.  Electric 
R.  Co.  (1916)  163  Wis.  317.  156  N.  W. 
962.  an  action  for  death  by  wrongful 
act,  it  was  held  that  independent  tes- 
timony as  to  remark  by  a  witness  for 
the  defendant  indicating  peraonal  an- 
imosity  toward  the  deceased  and  his 
family  was  not  admissible  unless  a 
foundation  for  it  had  been  laid  by 
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ealUng  the  attention  of  the  witness 
sought  to  be  impeached  to  tiie  particu- 
lar rexnaric 

In  Blanchard  v.  Blancbard  (1901) 
191  111.  450,  61  N.  E.  481.  the  court 
said :  "The  witness,  although  he  may 
have  answered  that  he  has  no  ill  will 
or  prejudice  against  the  party,  may 
be  asked  whether  he  has  not  made 
certain  stat^ents  or  declarations, 
(specifying  them)  tending  to  prove 
such  ill  will  or  prejudice — and  this, 
too,  whether  the  proper  foundation, 
by  specifying  time  and  place,  has  been 
laid  or  not;  for  the  witness  may  ad- 
mit having  made  such  statements  or 
declarations,  in  which  case  no  im- 
peaching witnesses  to  prove  them 
need  be  called.  It  is,  of  course,  true 
that  before  impeaching  witnesses  can 
be  called  to  prove  that  the  witness  did 
make  such  statements  or  declarations 
when  he  has  denied  that  he  made 
them,  the  proper  foundation  must  be 
laid  before  ^eir  testimony  can  be 
heard;  but  the  failure  to  lay  such 
foundation'  is  not,  and  for  the  reason 
above  given,  a  sufScient  ground  for 
sustaining  an  objection  to  the  ques- 
tion, unless,  indeed,  it  appears  to  the 
court  that  the  witness  is  unable  to 
answer  without  having  his  attention 
called  to  time  and  place,  or  to  other 
circumstances  which  would  be  likely 
to  refresh  his  recollection." 

On  a  prosecution  for  assault 
with  intent  to  commit  murder,  a 
part  of  the  cross-examination  of  a 
witness  for  the  defense  was  stat- 
ed by  the  court  as  follows:  "PaulLen- 
neux  .  .  .  was  asked  the  following 
question:  Did  yon  not  state,  in  the 
month  of  September,  in  the  presence 
of  William  Knowles  and  James  Robin- 
son, on  the  way  between  town  here 
and  the  race  track,  that  you  would  go 
into  court  and  swear  anything  at  all 
that  would  injure  the  Thomases?'  The 
answer  was,  'No,  sir.'  For  the  pur- 
pose of  contradicting  or  impeaching 
the  witness,  the  prosecution  after- 
wards called  William  Knowles  and  in- 
terrogated him  on  the  subject  of  the 
supposed  conversation.  He  was  asked : 
'Did  you  have  a  converiiation  with 
Paul  Lenneux  during  the  fair  week, 
on  the  road  between  Quincy  and  the 


fair  grounds,  In  the  presence  of  James 
Robinson  and  others?'  Answer:  'The 
conversation  was  directed  to  James 
Robinson.  I  beard  it.'  Question : 
•What  was  the  conversation?*  To  the 
question  the  defendant  objected,  up- 
on the  ground  that  no  proper  founda- 
tion had  been  laid.  The  objection  was 
overruled  and  exception  noted.  An- 
swer: He  said  he  would  do  anything 
to  injure  the  Thomases,  or  do  any- 
thing he  could  to  help  Turner.'"  On 
appeal  the  court  said:  "The  objec- 
tion that  a  proper  foundation  had  not 
been  laid  for  asking  the  question  put 
to  the  impeaching  witness  can  only 
mean  that  tiie  question  put  to  the 
witness  whom  it  was  sought  to 
impeach  was  not  suf&ciently  defi- 
nite. We  think  it  was,  and  as  that  is 
the  sole  ground  of  the  objection,  it 
was  not  error  to  overrule  it."  People 
V.  Turner  (Cal.)  supra. 

II.  View  that  foundation  <s  not  nece»' 
aary. 

In  a  number  of  jurisdictions,  on  the 
other  hand,  the  rule  Is  that  no  founda- 
tion need  be  laid  before  introducing 
evidence  to  show  that  a  witness  is 
hostile  or  biased. 

Florida.— Alford  v.  State  (1904)  47 
Fla.  1,  36  So.  436.  See  also  Pittman 
V.  State  (1906)  61  Fla.  94,  8  L.R.A. 
(N.S.)  609,  41  So.  386;  Telfair  v.  Stote 
(1908)  66  Fla.  104,  47  So.  863. 

Georgia.  — Lundy  v.  Stete  (1916) 
144  Ga.  833,  88  S.  E.  209.  Compare 
Gardner  v.  State  (1888)  81  Ga.  144, 
7  S.  E.  144. 

Louisiana.  —  Ghavigny  v.  Hava 
(1910)  126  La.  710,  61  So.  696,  over- 
ruling in  effect  State  v.  Goodbier 
(1896)  48  La.  Ann.  770,  19  So.  766, 
and  State  v.  Angelo  (1880)  82  La. 
Ann.  407. 

Maine.  — State  v.  Blake  (1846)  25 
Me.  350;  New  Portland  v.  Kingfield 
(1867)  66  Me.  172. 

New  Hampshire.  —  Titus  v.  Ash 
(1851)  24  N.  H.  S31;  Cook  v.  Brown 
(1867)  84  N.  H.  471. 

New  Yoric  —  People  v.  Brooks 
(1892)  131  N.  Y.  321,  30  N.  E.  189, 
affirming  with  disapproval  of  ruling 
on  this  point  (1891)  61  Hun,  619,  39 
N.  Y.  S.  R.  827.  15  N.  Y.  Supp.  362; 
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Brink  v.  Stratton  (1903)  176  N.  Y. 
150,  63  L.R.A,  182,  68  N.  E.  148;  Peo- 
ple V.  LuBtijf  (1912)  206  N.  Y.  162,  99 
N.  E.  183;  People  t.  Michalow  (1920) 
229  N.  Y.  326;  128  N.  E.  228.  See  also 
Novogrucky  v.  Brooklyn  Heiarhts  R. 
Co.  (1908)  126  App.  Div.  71&»  110  N. 
Y.  Supp.  28.  Compare  Sanford  v. 
Shafer  (1888)  50  Hun,  600,  18  N.  Y. 
S.  R.  665,  2  N.  Y.  Supp.  357;  People  v. 
Mallon  (1906)  116  App.  Div.  425.  101 
N.  Y.  Supp.  814,  affirmed  without 
opinion  on  ground  that  no  aubatan- 
tial  right  was  affected,  in  (1907)  189 
N.  Y.  620,  81  N.  E.  1171. 

South  Dakota^ — See  the  reported 
case   (State  v.  Smith,  ante,  982). 

Tennessee.^ — See  Creeping  Bear  v. 
State  (1904)  113  Tenn.  822,  87  S.  W. 
653. 

It  has  been  held  in  one  New  York 
case  that  the  rule  that  a  foundation 
is  unnecessary  before  showing  that  a 
witness  is  biased  governs  those  cases 
only  wherein  acts  of  the  witness  are 
relied  on  as  evidence  of  hostility  or 
bias,  and  not  those  wherein  it  is 
sought  to  introduce  declarations  of  al> 
leged  hostility  or  bias.  People  v. 
Mallon  (1906)  116  App.  Div.  425. 
101  N.  Y.  Supp.  814,  wherein  the 
New  York  cases  were  analyzed,  and 
an  examination  of  .a  witness  was 
held  to  be  necessary  before  intro- 
ducing evidence  of  utterances  of 
his  alleged  to  indicate  hostility.  The 
court  said:  "There  are  two  rules 
firmly  established  by  the  decisions  in 
this  state.  .  .  .  The  second  rule. is 
that  the  hostility  of  a  witness  towards 
a  party,  against  whom  he  is  called, 
may  be  proved  by  any  competent  evi- 
dence. It  may  be  shown  by  cross- 
examination  of  the  witness,  or  wit- 
nesses may  be  called  who  can  swear 
to  facts  showing  it.  It  would  have 
been  competent,  therefore,  without 
previous  cross-examination  upon  the 
subject,  to  have  proved  facts  tending 
to  establish  hostile  relations  between 
the  witness  O'Brien  and  the  defend- 
ant. The  question  is  whether,  under 
this  rule,  mere  utterances  of  the  wit- 
ness claimed  to  show  hostility  can  be 
proved  without  preliminary  interroga- 
tion of  the  witness  himself  as  to  those 
utterances.   The  reason  for  the  rule 


requiring,  in  the  case  of  mere  contra- 
dictory statements,  that  there  should 
be  a  preliminary  interrogation,  is 
primarily  based  upon  the  aneertaintr 
of  hearsay  evidence.  When  one  pe^ 
son  undertakes  to  say,  after  more  or 
less  lapse  of  time,  what  another  per- 
son said,  the  accuracy  of  the  repeti- 
tion depends  upon  the  correct  under- 
«standing,  in  the  first  instance,  of  tiie 
statement;  its  accurate  preservation 
in  the  memory  of  tiie  testifying  wit- 
ness; its  accurate  reproduction  upon 
the  trial,  together  with  tiie  circum- 
stances under  which  it  was  first 
uttered,  and  its  relation  to  the  rest 
of  the  transaction  of  which  it  pap 
ports  to  be  a  part.  With  these  numer- 
ous chances  for  misunderstandins:, 
forgetfulness,  and  misrepresentation, 
it  has  always  been  thought,  in  thii 
state  at  least,  that  it  was  due  not  only 
to  the  convenience  of  trials  and  the 
interest  of  justice,  but  also  to  tiie 
rights  of  the  witness,  that  he  shoold 
have  an  opportunity  of  tendering  his 
version  of  the  matter  in  the  first 
instance.  Therefore,  preliminary  in- 
terrogation of  a  witness  as  to 
contradictory  utterances  has  always 
been  required.  There  does  not  seem 
to  be  any  reason  why  ^e  same  rule 
should  not  apply  to  mere  utterances 
claimed  to  indicate  hostility.  A  care- 
ful examination  of  the  cases  in  this 
state  has  failed  to  discover  the  estab- 
lishment of  a  contrary  rule.  In  Peo- 
ple V.  Brooks  (1892)  131  N.  Y.  321, 
80  N.  E.  189,  ...  the  question  of 
utterances  was  not  involved.  The 
questions  were  addressed  to  the  de- 
fendant, a  witness  in  her  own  behalf, 
and  were  direct  as  to  facts,  as  fol- 
lows: 'Now  state  whether  or  not 
Charlotte  [a  previous  witness]  was 
friendly  to  you  or  unfriendly.'  *Did 
you  and  Charlotte  have  frequent  dif- 
ficulties during  that  timer  Did 
Charlotte  assault  you  on  other  occa- 
sions previous  to  the  fire?'  And  it 
was  in  regard  to  such  questions  that 
the  court  held  that  no  preliminary 
inquiries  of  the  witness  were  neces- 
sary. So,  in  Brink  v.  Stratton  (1903) 
176  N.  Y.  150,  68  Ii.IUA.  182,  68  N.  B. 
148,  where  the  rule  laid  down  in  tits 
People  V.  Brooks  Case,  supra,  «u 
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reuserted,  the  questions  ruled  on  and 
held  proper  were  not  as  to  utterances, 
but  18  to  facta.  In  Starks  v.  People 
(1847)  6  Denio  (N.  Y.)  106,  which 
was  the  case  of  an  utterance  tending 
to  show  hostility,  the  alleged  hostile 
witness  was,  upon  cross-examination, 
first  interrogated  thereon,  and  such 
was  the  case  also  in  Newton  v.  Harris 
fl862)  6  N.  T.  345.  In  Stacy  v.  Gra- 
ham (1856)  14  N.  Y.  492,  the  testi- 
mony of  a  witness  had  been  taken  de 
bene  esse,  and  was  read  at  the  trial. 
After  the  plaintififs  had  rested,  the 
defendant  offered  to  prove  conversa- 
tions with  that  witness   after  the 
examination,  in  which  he  confessed 
that  his  evidence  was  false,  that  he 
had  given  it  under  treats,  that  he 
resetted  what  he  had  to  swear  to,  etc. 
The  court  of  appeals  sustained  the 
rejection  of  the  testimony,  and  ex- 
pressly overruled  People  v.  Moore 
(1886)  IB  Wend.  (N.  Y.)  419,  saying: 
The  principle  on  which  the  practice 
essentially  rests  is  that  both  the  party 
and  the  witness  are  entitled  of  right 
to  any  explanation  which  the  latter 
can  give  of  the  statements  imputed  to 
him.'  In  Lee  v.  Chadsey  (1866)  3  Abb. 
App.  Dec.  (N,  Y.)  43,  where  evidence 
was  rejected  that  a  witness  had  said 
that  he  would  swear  falsely  in  a  case 
of  usury,  the  court  said:  *The  same 
foundation  must  be  laid  for  the  recep- 
tion of  evidence  of  particular  declara- 
tions or  acts  of  a  witness  of  the  nature 
above  stated,  as  in  the  case  of  evi- 
dence of  his  contradictory  statements 
and  for  the  same  reasons.'   In  Schultz 
V.  Third  Ave.  R.  Co.  (1882)  89  N.  Y. 
242,  where  the  rule  was  again  stated 
as  to  the  competency  of  evidence  show- 
ing the  hostility  of  a  witness,  the 
witness  had  been  first  interrogated  in 
his  cross-examination  as  to  his  con- 
versation.   In    Gamsey   v.  Rhodes 
(1898)  138  N.  Y.  461,  34  N.  E.  199,  the 
questions  held  to  have  been  erroneous- 
^  ruled  out  were  t^ose  addressed  in 
eross-exunination  to  the  witness  him- 
self for  the  purpose  of  showing  his 
own  hostility.   In  People  v.  Webster 
(1893)  139  N.  Y.  73,  34  N.  E.  730, 
there  was   a  preliminary  cross-ex- 
amination of  the  witness  as  to  matters 
subsequently  proved.    In   Lamb  v. 
16  AX.R..-63. 


Lamb  (1896)  146  N.  Y.  817,  41  N.  E. 
26,  proof  of  a  quarrel  and  dispute  was 
admitted  between  the  parties  to  the 
action.  In  Gumby  v.  Metropolitan! 
Street  R.  Co.  (1901)  66  App.  Div.  38, 
72  N.  Y.  Supp.  551,  11  Am.  Neg.  Rep. 
483,  affirmed  without  opinion  in  (1902) 
171  N.  Y.  636,  68  N.  E.  1117,  there  was 
a  preliminary  cross-examination  of 
the  alleged  hostile  witness." 

The  distinction  made  in  People  v. 
Mallon  (1906)  116  App.  Div.  425,  101 
N.  Y.  Supp.  814,  has  not  been  recog- 
nized by  the  court  of  appeals  in  subse- 
quent cases,  though  it  Is  not  clear  that 
the  impeaching  evidence  in  any  of  the 
later  cases  related  to  mere  statements 
of  hostility  rather  than  to  acts  of 
hostility.  As  was  pointed  out  in  an 
English  case,  an  act  of  corruption  or 
hostility  is  frequently  inseparable 
from  a  statement  showing  hostility. 
See  the  excerpt  from  Queen's  Case 
(1820)  2  Brod.  &  B.  284,  129  Eng. 
Reprint,  976,  22  Revised  -Rep.  662,  11 
Eng.  Rul.  Cas.  183,  set  out,  supra,  I. 
In  People  v.  Michalow  (1920)  229  N.  Y. 
325,  128  N.  E.  228,  the  defendant 
sought  to  show  that  an  important 
witness  for  the  state  was  trying  to 
iniluence  the  testimony  of  other  wit- 
nesses against  the  defendant,  and  to 
that  end  was  instructing  them  as  to 
the  defendant's  appearance  so  that 
they  could  identify  him.  It  was  held 
to  be  error  to  require  a  foundation  to 
be  laid  by  questioning  the  state's 
witnesses  as  to  the  conversation  re- 
lating to  the  testimony  they  should 
give,  or  the  appearance  of  the  defend- 
ant, before  admitting  independent 
testimony  as  to  that  conversation. 

In  People  v.  Lustig  (1912)  206  N.  Y. 
162,  99  N.  E.  183,  the  defendant's 
counsel  asked  a  witness  to  relate  a 
conversation  between  him  and  one  of 
the  principal  witnesses  for  the  state. 
When  an  objection  was  raised  on  the 
ground  that  the  question  was  imma- 
terial, irrelevant,  and  incompetent, 
the  counsel  for  the  defendant  stated 
that  he  desired  to  show  the  hostility 
of  the  state's  witness.  The  objection 
to  the  question  was  sustained  on  the 
ground  that  the  state's  witness  had 
not  been  questioned  as  to  the  conver- 
sation.  In  holding  that  the  ruling  of 
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the  trial  court  was  error,  the  court  of 
appeals  said:  "The  rule  is  settled  in 
this  state,  by  repeated  decisions  of 
this  court,  that  the  hostility  of  a 
witness  towards  a  party  against 
whom  he  is  called  may  be  proved  by 
any  competent  evidence.  As  it  was 
stated  in  People  v.  Brooks  (1892)  131 
N.  Y.  325,  30  N.  E.  189,  the  hostility 
'may  be  shown  by  cross-examination 
of  the  witness,  or  witnesses  may  be 
called  who  can  swear  to  facts  showing 
it.  There  can  be  no  reason  for  hold- 
ing that  the  witness  must  first  be 
examined  as  to  his  h(Mtility,  and  that 
then,  and  not  till  then,  witnesses  may 
be  called  to  contradict  him.' " 

In  the  reported  case  (STA'ra:  v. 
SuiTH,  ante,  982)  it  is  held  that  in- 
dependent testimony  to  the  effect  that 
sums  of  money  have  been  paid  to  pro- 
cure the  testimony  of  a  witness  'may 
be  introduced  without  laying  a  founda- 
tion therefor  by  cross-examining  the 
witness  whose  credibility  is  thus  im- 
peached. 

Evidence  that  a  witness  was  the 
paramour  of  the  defendant  has  been 
held  to  be  admissible  in  a  Georgia 
case,  without  first  laying  a  foundation 
for  the  impeachment  of  the  witness. 
Lundy  v.  State  (1916)  144  Ga.  883.  88 
S.  E.  209.  The  court  cited  Civil  Code 
1910  (§  5878),  which  provides  that 
the  state  of  a  witness's  feelings 
towards  the  parties,  and  his  relation- 
ship, may  always  be  proved  for  the 
consideration  of  the  jury.  Compare 
Gardner  v.  State  (1888)  81  Ga.  144, 
7  S;  E.  144,  wherein  the  testimoior 
impeaching  the  witness  for  bias  also 
implicated  the  defendant  in  blackmail, 
and  was  held  to  be  inadmissible 
chiefly  on  the  ground  that  it  was  thus 
prejudicial  to  him,  though  the  fact 
that  no  foundation  had  been  laid  for 
the  testimony  was  also  mentioned. 

lit.  Ffotv  in  Alabama. 

In  Alabama,  there  is  much  un- 
certainty as  to  the  need  for  cross- 
examining  a  witness  as  to  bias  or 
prejudice  before  impeaching  his  credi- 
bility on  that  ground  by  other  witness- 
es. A  distinction  is  apparently  made 
between  cases  in  which  the  bias  or 
prejudice  is  shown  by  acts  and  those 


in  which  it  is  shown  by  previous  state- 
ments. In  the  latter  class  of  cases  it 
is  held  that  the  foundation  must  be 
laid,  but  it  seems  that  in  the  tot- 
mer  class  impeachment  for  bias  or 
prejudice  may  be  made  by  other 
witnesses  without  lajring  such  founda- 
tion. See  Weaver  v.  Traylor  (1843)  5 
Ala.  564;  Jones  v.  State  (1884)  76  Ala. 
8;  Haralson  v.  State  (1886)  82  Ala.  47, 
2  So.  765;  Allen  v.  Fincher  (1914)  187 
Ala.  599,  65  So.  946;  Sexton  v.  State 
(1915)  13  Ala.  App.  84,  69  So.  341. 

In  Allen  v.  Fincher  (1914)  187  Ala. 
599,  66  So.  946,  an  action  for  slander, 
it  was  held  that  where  there  was 
evidence  that  a  witness  had  prose- 
cuted the  defendant  for  the  alleged 
slander,  another  witness  might  proper- 
ly be  questioned  as  to  the  prosecution 
to  show  the  hostility  of  the  former 
witness.  Although  it  is  not  clear 
whether  the  former  witness  had  been 
examined  as  to  his  participation  in  the 
criminal  action,  and  the  principal 
question  discussed  was  the  extent  of 
the  impeaching  testimony  and  not  the 
foundation  for  it,  the  supreme  court 
was  apparently  of  the  opinion  that 
under  the  later  Alabama  decisions  the 
laying  of  such  a  foundation  was  un- 
necessary. The  court  said:  **As  the 
multiplication  of  issues  is  not  desi^ 
able,  it  would  seem  that  the  better 
rule  would  require  the  party  against 
whom  a  witness  is  testifying  to  de- 
velop, on  cross-examination,  the  fact 
of  the  bias  of  the  witness.  If,  on  the 
cross-examination,  the  witness  admits 
the  facta  showing  his  bias,  then  th«e 
should,  at  once,  be  an  end  of  the 
matter.  If  he,  on  such  cross-examina- 
tion, denies  the  facts  showing  such 
bias,  then  the  party  against  whom  be 
has  testified  should  be — and  in  all 
courts,  including  our  own,  is — allowed 
to  show  by  other  witnesses  the  exist- 
ence of  such  facts.  Indeed,  this  seems 
to  have  been  the  rule  which  this  court 
had  in  mind  in  the  well-constdered 
cases  of  McHugh  v.  State  (1858)  SI 
Ala.  320,  and  Fincher  v.  State  (1877) 
58  Ala.  215;  and  this  seems  to  have 
been  the  custom  followed  in  most  of 
the  cases  which,  on  appeal,  have  found 
their  way  into  this  court.  This  court, 
however,  in  the  case  of  Jones  v.  State 
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(1884)  76  Ala.  8,  in  discussins  this 
subject,  said:  It  is  a  common  mode 
of  discrediting  a  witness  for  the  prose- 
cution to  ask  him,  on  cross-examina- 
tion, whether  he  has  not  expressed 
feelings  of  animosity  or  revenge 
towards  the  prisoner,  and  so,  of  a 
witness  for  the  prisoner,  whether  he 
has  not  previously  evinced  a  feeling 
of  partiality  or  friendliness  for  him. 
.  .  .  There  is  no  reason  why  the  fact 
indicating  such  bias  may  not  be  as 
well  proved  in  any  other  legal  way, 
because  it  is  the  fact,  and  not  its  mode 
of  proof,  which  goes  to  the  root  of  the 
witness's  credibility/  The  same  doc- 
trine was  announced  by  this  court  in 
Haralson  v.  State  (1886)  82  Ala.  47, 
2  So.  765,  and  in  that  case  a  Judgment 
was  reversed  because  the  trial  court 
refused  to  allow  a  witness  for  the 
defendant  to  testify  to  a  statement 
made  to  him  by  a  witness  who  had 
testified  in  the  case  for  the  state, 
which  tended  to  show  that  such  wit- 
ness for  the  state  was  unfriendly 
towards  the  defendant,  although  the 
defendant  on  the  cross-examination 
had  not  interrogated  such  witness  for 
the  state  about  the  particular  state- 
ment. While  for  administrative  pur- 
poses, the  better  rule  on  the  subject 
is,  in  our  opinion,  the  one  which  we 
have  above  indicated^  and  while  the 
question  is  one  only  of  practice,  our 
predecessors,  in  the  cases  above  cited, 
have  declared  the  rule  in  this  state  to 
be  as  we  have  quoted  it.  The  doctrine 
of  stare  decisis  is,  and  should  be,  of 
great  force,  even  as  to  matters  of  mere 
practice,  and  for  that  reason  we  are 
of  the  opinion  that  the  trial  court 
should  have  allowed  the  defendant  to 
ask,  and  the  witness  Gopeland  to 
answer,  the  question  by  which  the 
defendant  sought  to  elicit  the  testi- 
mony which  we  have  had  under  con- 
sideration. Hereford  v.  Combs  (1899) 
126  Ala.  369,  28  So.  582.  It  is  better 
for  us  to  follow  decisions  which  are 
not  in  express  conflict  with  any  well- 
fixed  principle  of  law,  than  to  create 
uncertainty  and  doubt  by  overruling 
them  simply  because  we  regard  them 
as  not  in  harmony  with  a  rule  which 
has  been  adopted  in  many  of  our 
states — and  usually  followed  here — 


simply  as  an  administrative  aid  to  the 
courts  in  keeping  before  juries  the 
true  issues  which  they  are  impaneled 

to  try." 

In  Jones  v.  State  (1884)  76  Ala.  8, 
from  which  the  court  quoted  in  Allen 
v.  Fincher,  supra,  it  was  stated  that 
the  order  of  the  introduction  of  evi- 
dence showing  a  witness  for  the 
defendant  in  a  homicide  case  to  have 
been  unfriendly  to  the  deceased  was 
immateriaL  Apparently  the  court  in- 
tended by  its  statement  that  the  evi- 
dence as  to  the  hostility  of  the  defend- 
ant's witness  to  the  state  miRht  be 
introduced  before  the  latter  had  testi- 
fied. 

In  Weaver  v.  Traylor  (1843)  6  Ala. 
664,  the  court  said:  "But  one  question 
arises  under  the  assignment  of  errors. 
That  question  is,  whether  it  was 
proper  to  permit  evidence  to  go  to  the 
jury,  to  impeach  the  credibility  of  the 
witness,  Laughridge,  on  account  of 
declarations  of  his  interest  in  the 
matter  in  controversy,  made  before  his 
deposition  was  taken.  The  general 
rule  is  *that,  whenever  the  credit  of  a 
witness  is  to  be  impeached,  by  proof 
of  anything  he  has  said  or  declared  or 
done  in  relation  to  the  cause,  he  is 
first  to  be  asked,  upon  cross-examina- 
tion, whether  he  has  said  or  declared 
or  done  that  which  is  intended  to  be 
proved.'  If  the  witness  admits  the 
declarations  or  acts,  he  has  it  in  his 
power  to  explain,  or  give  the  reasons 
which  go  in  exculpation  of  his  con- 
duct, and  the  whole  matter  is  brought 
fairly  before  the  court.  If  he  deny 
the  declarations  or  acts  imputed  to 
him,  then  witnesses  may*  be  called  to 
contradict  him.  This  rule  is  extended 
so  far  that  'although  the  fact  to  be 
adduced  in  order  to  impeach  the 
witness's  testimony  be  not  discovered 
until  after  the  conclusion  of  the  cross- 
examination,  the  rule  still  holds;  and 
evidence  cannot  be  given  for  the  pur- 
pose of  thus  impeaching  his  testi- 
mony; without  previous  examination 
of  the  witness,  even  although  the 
witness  should  have  departed  the 
court,  and  cannot  be  brought  back, 
after  the  discovery  has  been  made.' 
See  3  Starkie,  Ev.  1753,  1754,  1756. 
This  rule  is  equally  necessary  to 
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protect  the  witnesa  from  unjust  as- 
persion, and  to  protect  the  interest  of 
the  party  who  relies  on  his  testimony." 

It  has  been  held  in  Alabama  that  a 
witness  whose  credibility  is  to  be  im- 
peached on  the  ground  of  a  statement 
showing  hostility  to  a  party  should,  on 
cross-examination,  be  questioned  as  to 
the  state  of  his  feelings  toward  the 
party  at  the  time  the  testimony  is 
given,  as  well  as  at  the  time  and  place 
of  the  statement  showing  hostility. 
Sexton  V.  State  (1915)  13  Ala.  App. 
84,  69  So.  341,  writ  of  certiorari 
denied  in  (1915)  195  Ala.  697,  70  So. 
1014.  In  that  case  the  court  dis- 
tinguished cases  in  which  the  hostility 
of  the  witness  was  proved  by  testi- 
mony as  to  acts  showing  hostility  or 
bias,  saying:  "The  witness  to  be  im- 
peached should  be  interrogated  on 
cross-examination  as  to  the  state  of 
his  feelings  toward  the  party  at  the 
time  of  giving  his  testimony.  .  .  . 
The  reason  for  this  is  that  the  im- 
peaching evidence  relates  to  the  feel- 
ings that  would  tend  to  bias  the 
testimony  of  the  witness  at  the  time 
it  is  given,  and  not  at  some  time  in 
the  past,  and  this  course  affords  the 
witness  an  opportunity  to  explain  his 
previous  declarations.  Such  require- 
ment imposes  no  additional  burden 
upon  the  party  seeking  to  impeach  the 
witness,  and  exacts  fairness  to  the 
witness  and  the  party  who  is  relying 
upon  1^8  testimony  of  the  witness. 
When  the  evidence  offered  is  of  some 
independent  fact  not  involving  a  pre- 
vious contradictory  statement  of  the 
witness,  such  as  that  the  witness  had 
had  a  previous  diflSculty  with  t^e  party 
against  whom  he  was  called,  as  in 
Jones  V.  State,  snpra,  or  that  the 
witness  had  been  active  in  a  previous 
prosecution  against  such  party,  as  in 
Allen  V.  Fincher  (1914)  187  Ala.  699, 
66  So.  946,  supra,  or  when  the  evidence 
is  not  to  impeach  the  declaration  of 
the  witnesa  made  on  the  stand,  but  is 
offered  for  the  purpose  of  corrobora- 
tion and  to  show  the  degree  of  his  bias, 
as  in  the  cases  of  Haralson  v.  State 
(1886)  82  AJa,  47,  2  So.  765,  supra, 
and  Yarbrough  v.  State  (1882)  71  Ala. 
376,  it  is  not  necessary  to  lay  such 


predicate."  If  the  witness  on  cross- 
ocamination  admits  that  he  entertains 
unfriendly  feelings  toward  a  party, 
then  it  appears  that  it  Is  not  neces- 
sary in  Alabama  to  question  him  as  to 
a  particular  statement  showing  hostil- 
ity, or  the  time  and  place  of  its  utter- 
ance, as  a  prerequisite  to  proof  of 
such  statement  of  hostili^  by  another 
witness.  Haralson  v.  State,  supra.  In 
that  case  the  prosecutor,  who  appeared 
as  a  witness,  testified,  among  other 
things,  that  he  was  not  friendly  to  the 
defendant,  and  that  he  had  employed 
counsel  to  aid  in  the  prosecution  of 
the  case.  The  defendant  asked  an- 
other witness  whether  he  had  not 
heard  the  prosecutor  say  that  he 
could  not  give  the  defendant  justice. 
The  mling  of  the  trial  court  in  sus- 
taining an  objection  to  the  question 
was  held  to  be  error,  the  court  saying: 
"The  question,  we  think,  should  have 
been  allowed,  and  its  exclusion  was 
error.  It  tended  to  corroborate  the 
admission  of  the  prosecutor  that  he 
entertained  unfriendly  feelings  to- 
wards the  defendant,  of  so  hostile  a 
character  as  to  bias  his  testimony.  It 
may,  if  answered  affirmatively,  have 
disclosed  a  fact  which  affected  the 
credit  of  the  witness  in  this  particular 
case.  The  purpose  was  not  to  im- 
peach the  prosecutor  by  proof  that  he 
had  made  a  statement  out  of  court 
contrary  to  what  he  testified  at  the 
trial.  This  could  not  be  done  without 
first  having  laid  the  necessary  predi- 
cate by  asking  him  as  to  the  time, 
place,  and  person  involved  in  the 
alleged  contradiction.  The  evidence 
offered  does  not  fall  within  the  re- 
quirements of  this  principle.  The 
fact,  responsive  to  and  disclosed  by 
the  answer,  could  clearly  have  been 
proved  by  the  prosecutor;  and  why 
not^  therefore,  by  any  other  competent 
witness?  It  would  have  been  compe- 
tent, of  course,  to  permit  the  prosecu- 
tor to  be  re-examined  for  the  purpose 
of  explaining,  or  denying  the  declara- 
tion attributed  to  him.  Yarbrough  v. 
State,  supra;  Burke  v.  State  (1882) 
71  Ala.  377;  BuUard  v.  Lambert  (1866) 
40  Ala.  204."  W.  S.  R. 


Digitized  by  Google 


McQUADE  V.  WILCOX. 
<—  Mioh.  —,  laa  y.  w.  771.) 


997 


GEORGE  J.  McQUADE  et  al. 

V. 

SCARY  M.  WILCOX  et  al.,  Appts. 

MUiMgan  Supremie  Court— July  19,  19X1. 
(—  Mich.  — ,  183  N.  W.  771.) 

Record  —  effect  —  negative  covenant. 

1.  The  recording  of  deeds  in  a  residential  subdivision  of  a  city,  con- 
taining restrictive  covenants  which  impose  negative  covenants  on  remain- 
ing land  of  the  grantor,  is  constructive  notice  to  future  purchasers  of 
remaining  land  of  the  grantor,  bo  as  to  bind  them  with  the  conditions  of 
the  covenant. 

iSee  note  on  this  question  beginning  on  page  1013.] 


Covenant  —  building  restrictions  — 
mutuality. 

2.  One  subdividing  land  for  resi- 
dential purposes,  and  inserting  in  his 
deed  the  restriction  that  the  land 
granted  shall  be  used  for  residential 


purposes  only,  and  providing  that  the 
conditions  are  for  the  benefit  of  all 
present  and  future  owners  of  lots  in 
this  subdivision,  bars  himself  from 
using  other  lots  in  the  subdivision  for 
other  than  residential  purposes. 


Appeal  by  defendants  from  a  decree  of  the  Circuit  Court  for  Oakland 

County  in  Chancery  (Covert,  J.)  in  favor  of  plaintiffs  in  a  suit  brought 
to  enjoin  defendants  from  selling  and  using  certain  property  for  any 
other  than  residence  purposes.  Affirmed, 
The  facta  are  stated  in  the  opinion  of  the  court. 

Messrs.  Pelton  ft  McGee  and  Peter    Williams  v.  Lawson,  188  Mich.  88, 163 


B.  Breml^,  for  appellant  Wilcox: 

The  lots  contained  in  the  Oakland 
park  subdivision  were  not  restricted 
for  residential  purposes  only. 

Berry,  Real  Prop.  448;  23  Am.  & 
Eng.  £nc.  Law,  2d  ed.  478;  Williams  v. 
Lawson,  188  Mich.  88,  153  ^.  W.  1080; 
Casterton  v.  Plotkin,  188  Mich.  333, 
154  N.  W.  161. 

The  Shelboum  Company  is  not 
affected  by  any  resb*ictions,  even  if 
such  ffidstod  as  to  those  purchasing 
with  notice. 

Williams  v.  Lawson,  188  Mich.  88, 
163  N.  W.  1080;  Berry,  Real  Prop.  p. 
446. 

There  had  been  such  a  change  in 
the  character  of  the  neighborhood  as 
would  warrant  a  court  of  equity  in 
setting  aside  the  restrictions. 

Berry,  Real  Prop.  §  867;  2  Devlin, 
Real  Elstate,  8d  ed.  §  860;  Casterton 
V.  Plotidn,  supra. 

Messrs.  Finkelsta  &  Lovejoy,.  for 
appellant  company: 

Restrictions  on  the  use  of  property 
are  not  favored  in  law. 

18  C.  J.  387;  Ix)omi8  v.  Collins,  272 
m.  221,  111  N.  E.  999;  James  v. 
Irvine,  141  Mich.  380,  104  N.  W.  631; 


N.  W.  1080;  Casterton  v.  Plotkin,  188 
Mich.  833.  164  N.  W,  161. 

Covenants  restricting  the  use  of 
property  are  not  binding  upon  pur- 
chasers who  have  no  notice  of  the 
same. 

Allen  V.  Detroit,  167  Mich.  464,  36 
LJl.A.(N.S.)  890,  138  N.  W.  317; 
Tiffany,  Real  Prop.  S  348. 

The  record  of  a  deed  is  constructive 
notice  to  those  persons  who  claim  title 
through  such  deed,  and  no  purchaser 
is  affected  with  notice  of  instruments 
not  contained  in  the  chain  of  title  of 
their  property. 

Tiffany,  Real  Prop.  1912  ed.  §  476; 
Meacham  v.  Blaess,  141  Mich.  2|jL  104 
N.  W.  679;  Berry,  Real  Prop,  f^t 

The  mere  existence  of  a  DHning 
line  would  not  create  a  restnction 
which  would  be  binding  upon  pur- 
chasers of  property. 

Bradley  v.  Walker,  138  N.  Y.  291, 
33  N.  E.  1079;  Zinn  v.  Sidler,  268  Mo. 
680,  L.R.A.1917A,  455,  187  S,  W.  1172. 

The  general  character  of  improve- 
ments is  not  notice. 

Schadt  V.  Brill,  173  Mich.  650,  45 
L.R.A.(N.S.)  726,  139  N.  W.  878;  Allen 
V.  Detroit,  167  Mich.  464,  36  L.R.A. 
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(N.S.)  890,  133  N.  W.  317;  Casterton 
V.  Piotkin,  188  Mich.  333,  154  N.  W. 
151;  Williams  v.  Lawson,  188  Mich.  88, 
153  N.  W.  1080;  James  v.  Irvine,  141 
Mich.  380,  104  N.  W.  631;  DeGray  v. 
Monmouth  Beach  Club  House  Co.  50 
N.  J.  Eq.  329,  24  Atl.  388. 

There  is  no  rule  in  Michigan,  or  else- 
where, which  puts  a  purchaser  of  a 
lot,  the  chain  of  title  of  wlvich  bears 
no  restriction,  on  inquiry,  by  reason 
of  extraneous  facts. 

Lambrecht  v.  Gramlicfa,  187  Mich. 
256,  153  N.  W.  834. 

Messrs.  Andrew  L.  Moore  and  John 
C.  Brondige,  for  appellees: 

The  lots  contained  in  Oakland  park 
subdivision  were  restricted  for  resi- 
dence purposes  only  until  July  1st, 
1936. 

Watrous  v.  Allen,  57  Mich,  362,  58 
Am.  Rep,  363,  24  N.  W.  104;  Frink  v. 
Hughes,  133  Mich.  63,  94  N.  W.  601; 
Bagnall  v.  Young,  151  Mich.  69,  114 
N.  W.  674;  Baxter  v.  Ogooshevitz,  205 
Mich.  249,  171  N.  W.  385;  Hammond  v. 
Kibbler,  168  Mich.  66,  133  N.  W.  932; 
Davison  v.  Taylor,  196  Mich.  605,  162 
N.  W.  1033;  Schadt  v.  Brill,  173  Mich. 
647,  45  L.R.A.(N.S.)  726,  139  N.  W. 
878;  Stewart  v.  Stark,  181  Mich.  412, 
148  N.  W.  393;  Andre  v.  Donovan,  193 
Mich.  256,  164  N.  W.  543;  Moore  v. 
Curry,  176  Mich.  456,  142  N.  W.  839. 

There  has  been  no  such  change  in 
the  character  of  the  neighborhood  as 
would  warrant  a  court  of  equity  in 
setting  aside  the  restrictions. 

Moore  v.  Curry,  176  Mich.  456,  142 
N.  W.  839;  Stott  v.  Avery,  156  Mich. 
674,  121  N.  W.  825;  Casterton  v.  Plot- 
kin,  188  Mich.  343,  164  N.  W.  161; 
Andre  v.  Donovan,  198  Mich.  256,  164 
N.  W.  543;  Rosenzweig  v.  Rose,  201 
Mich.  681,  167  N.  W.  1008;  Misch  v. 
Lehman,  178  Mich.  225,  144  N.  W.  556 ; 
Swan  V.  Mitshkun,  207  Mich.  70,  173 
N.  W.  529. 

Fellows,  J.,  delivered  the  opinion 
of  U^'fourt : 

InT?910  defendant  Mary  Milling- 
ton  Wilcox  was  the  owner  of  106 
acres  of  farm  land  lying  along 
Woodward  avenue  at  the  10-mile 
road.  It  was  over  in  Oakland  coun- 
ty and  near  Royal  Oak.  She  and 
her  husband,  an  attorney  then  prac- 
tising in  Detroit,  conceived  the  idea 
of  platting  a  portion  of  it  for  a 
high-class  residential  subdivision. 
The  plat  was  prepared  ^d  record- 
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ed.  Its  residential  and  restricted 
character  was  made  the  subject  of 
advertisement  and  pointed  out  in 
conversation  as  an  inducement  to 
prospective  purchasers.  A  general 
pl^  was  adopted  to  make  it  a  high- 
class  restricted  residential  district. 
A  considerable  number  of  men, 
many  of  them  with  children  grow- 
ing up,  desiring  a  home  in  such  a 
district,  purchased  lots.  Substan- 
tial homes  were  built,  and  an  addi- 
tional subdivision  was  platted  ad- 
joining it.  To  insure  and  preserve 
the  residential  character  of  the  sub- 
divisions, substantially  uniform  re- 
strictions were  inserted  in  the  deeds 
executed  by  Mrs.  Wilcox  to  the  pur- 
chasers. We  quote  the  restrictions 
found  in  the  original  conveyance  of 
the  lot  now  owned  by  plaintiffs  Mc- 
Quade:  "It  is  agreed  that  said  lot 
shall  be  used  for  residence  purposes 
only;  that  only  one  (single)  res- 
idence shall  be  placed  tiiereon,  the 
value  of  which  shall  be  not  less  than 
?3,000,  the  front  wall  thereof  to  be 
at  least  50  feet  from  the  front  line 
of  the  lot,  and  the  side  wall  not  less 
than  20  feet  from  the  side  line  of 
the  lot,  and  all  other  buildings  in 
the  rear  of  the  lot  and  at  least  150 
feet  from  the  street  line.  A  sewer 
may  be  made  and  perpetually  main- 
tained along  the  rear  line  of  the  lots 
in  this  block,  whenever  the  owners 
of  a  majority  of  the  frontage  of  lots 
so  desire,  for  which  each  of  the  then 
owners  of  property  adjoining  said 
sewer  line  agrees  to  pay  the  pro 
rata  part  of  its  cost  according  to  the 
frontage  on  said  sewer  line.  These 
conditions  are  for  the  benefit  of  all 
present  and  future  owners  of  prop- 
erty in  this  subdivision,  and  are  to 
remain  in  force  until  July  1,  1935, 
and  shall  then  terminate." 

All  of  the  deeds  executed  by  Mrs. 
Wilcox  are  not  in  the  printed  record. 
Many  of  them  were  introduced  in 
evidence  in  the  court  below.  It  is 
insisted  by  defendants'  counsel  that 
most  or  all  of  them  use  the  word 
"block"  instead  of  "subdivision"  in 
the  last  sentence  just  quoted.  We 
do  not  find  this  to  be  the  case  in  the 
original  deed  to  th.e  property  of 
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plaintiffs  Stanton.  The  lan^age 
there  found  is  as  follows:  "These 
conditions  are  for  the  benefit  of  all 
present  and  future  owners  of  prop- 
erty in  this  subdivision,  and  are 
agreed  to  by  all  such  owners,  and 
are  to  remain  in  force  until  July  1, 
1935,  and  shall  then  terminate." 

The  original  deeds  through  which 
plaintiff  Hewitt  and  plaintiff  Bogart 
claim  use  the  word  "block,"  but 
both  of  these  lots  are  in  the  same 
block, — if  it  may  be  said  there  are 
blocks  on  the  plat, — ^as  the  Wilcox 
lot,  so  that  this  difference  in  the 
word  used  becomes  unimportant. 
As  we  understand  the  record,  the 
deeds  all  contained  substantially  the 
same  restrictions. 

Lot  2  on  the  plat  is  a  very  large 
lot  said  to  contain  4  acres.  On  it  is 
the  Wilcox  home,  built  before  the 
platting.  It  is  a  large  substantial 
residence,  and  faces  Woodward 
avenue.  After  substantially  all  the 
lots  in  the  subdivision  had  been  sold, 
and  expensive  residences  had  been 
erected  and  improvements  made 
upon  them,  making  the  neighbor- 
hood a  high-class  residential  dis- 
trict, all  in  conformity  with  the  re- 
strictions and  without  a  breach  by 
any  of  the  purchasers  or  their 
*grantees,  Mrs.  Wilcox  on  May  29, 
1919,  entered  into  a  contract  with 
one  Ben  B.  Jacob,  a  real  estate  deal- 
er of  Detroit,  to  sell  him  the  Wilcox 
home,  together  with  part  of  lot  2, 
for  $47,600,  to  be  used  for  restau- 
rant or  caf£  purposes  with  this 
clause  in  the  contract:  "Music, 
dancing,  and  other  legal  amuse- 
ments and  uses  are  permitted."  Mr. 
^Jacob  transferred  the  contract  to 
the  defendant  the  Shelbourn  Com- 
pany, a  corporation  organized  for 
the  purpose  of  owning  and  operat- 
ing the  restaurant.  There  seems  to 
have  been  a  fruitless  attempt  to  ad- 
just differences,  and  this  bill  was 
filed  by  resident  owners  to  enforce 
the  restrictions. 

The  testimony  in  this  ample  rec- 
ord is  convincing  that  to  allow  the 
defendants  to  transfer  the  palatial 
Wilcox  home  into  a  restaurant,  no 
xnatter  of  how  high  a  grade,  would 
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be  subversive  of  every  purpose 
prompting  the  restrictions,  would 
reduce  the  value  of  plaintiffs*  prop- 
erty, and  that  of  other  residents  of 
the  subdivision,  thousands  of  dol- 
lars, and  would  destroy  the  high- 
class  residential  character  of  the 
neighborhood  which  in  duced  the 
residents  to  move  there  and  to  ex- 
pend their  money  in  developing. 
We  recognize  the  rule  that,  in  con- 
struing restrictions,  ambiguous  ex- 
pressions must  be  taken  most 
strongly  against  those  seeking  to 
enforce  them,  but  we  perceive  no 
ambiguity  in  the  ones  before  us; 
hence  no  necessity  to  resort  to  rules 
of  construction.  By  each  deed  exe- 
cuted by  Mrs.  Wilcox,  she  restrained 
the  use  to  be  made  of  the  lot  sold, 
and  by  accepting  it  each  grantee, 
and  the  lot  conveyed  in  each  deed, 
became  bound  by  these  restrictions. 
By  each  of  these  deeds  she  covenant- 
ed that  the  restrictions  were  for  the 
benefit  of  all  present  and  future 
owners.  She  was  the  present  owner 
of  lot  2.  By  each  deed  she  restrict- 
ed the  use  to  which  the  lot  sold 
could  be  put,  and  by  the  same  in- 
strument restricted  a  different  use 
of  her  own  lot.  The  restrictions 
were  mutual.  Her 
grantees    and    the  bano^nr 


land  conveyed  were  "iJS^futy'f' 
bound,  and  by  the 
same  instrument  she  and  her  res- 
idential lot  were  bound.  When 
made,  the  restrictions  were  alike 
beneficial  to  her  and  her  grantees, 
and  she  cannot  now,  having  accept- 
ed the  benefits  of  the  restrictions, 
and  the  purchase  price  enhanced  by 
■  them,  disregard  her  own  covenant 
and  free  her  own  land  from  its  ef- 
fect. Upon  this  record  a  clear  case 
for  the  relief  prayed  is  made  against 
def^dant  Wilcox.  We  do  not  deem 
it  necessary  to  review  the  law  of 
building  restrictions.  Numerous 
cases  involving  them  and  the  right 
to  their  enforcement  will  be  found 
in  the  recent  reports  of  this  court. 
Among  them,  see  Allen  v.  Detroit, 
167  Mich.  464,  36  L.R.A.(N.S.)  890, 
133  N.  W.  317;  Erichsen  v.  Tapert, 
172  Mich.  457, 188  N.  W.  830 ;  Frink 
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V,  Hughes,  133  Mich.  63,  94  N.  W. 
601;  Misch  v.  Lehman,  178  Mich. 
225,  144  N.  W.  566;  Schadt  v.  Brill, 
173  Mich.  647,  45  L.R.A.(N.S.)  726, 
139  N.  W.  878;  Moore  v.  Curry,  176 
Mich.  456,  142  N.  W.  839;  Davison 
V.  Taylor,  196  Mich.  605,  162  N.  W. 
1033 ;  Swan  v.  Mitshkun,  207  Mich. 
70, 173  N.  W.  529.  The  case  of  Wil- 
liams V.  Lawson,  188  Mich.  88,  .153 
N.  W.  1080,  most  strongly  relied  up- 
on by  counsel  for  defendant  Wilcox, 
is  clearly  distinguishable  from  the 
instant  case.  In  that  case  there 
were  certain  restrictions  on  lots  on 
the  south  side  of  the  street.  It  does 
not  appear  that  there  were  any  on 
those  on  the  north  side  of  the 
street,  at  least,  there  were  none  on 
the  lot  involved.  The  restrictions 
themselves  on  the  lots  on  the  south 
side  of  the  street  did  not  show  that 
they  were  made  applicable  to  the 
other  lots;  nor  does  it  appear  that 
the  grantors  covenanted  and  agreed 
that  their  remaining  property  or  all 
the  lots  should  be  subject  to  the 
same  restrictions.  It  was  sought  to 
show  a  general  plan,  but,  if  such 
plan  had  been  formulated,  defend- 
ant had  no  notice  of  it.  In  the  in- 
stant case  there  was  a  general  plan, 
one  originated  by  defendant  Wilcox 
and  her  husband, — one  of  which  she 
had  knowledge, — and  such  general 
plan  was  incorporated  in  every  deed 
she  executed.  Casterton  v.  Plotkin, 
188  Mich.  333,  154  N.  W.  151,  also 
relied  upon,  is  likewise  distinguish- 
able. There  the  lots  were  restricted 
to  residence  purposes  only,  and  the 
erection  of  an  apartment  house  was 
held  not  to  offend  l^e  restrictions. 
But  the  moving  parties  there  were 
subsequent  purchasers  under  re- 
strictions not  originally  imposed  on 
defendant's  title. 

There  is  testimony  in  the  record 
that  there  are  business  places  on 
Woodward  avenue  across  the  street 
from  these  subdivisions  and  in  the 
vicinity,  and  that  others  are  being 
erected,  but  this  testimony  is  not 
convincing  that  the  character  and 
environment  of  this  locality  have  so 
changed  since  the  platting  of  this 
property  as  to  make  It  inequitable 
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to  enforce  the  restrictions.  As  was 
said  by  Mr.  Chief  Justice  Steere, 
speaking  for  tJie  court  in  Moore  v. 
Curry,  176  Mich.  456,  142  N.  W. 
839:  "The  only  equitable  consid- 
eration for  refusing  this  relief, 
under  present  conditions,  is  that  the 
lots  on  Woodward  avenue  would  sell- 
for  more  with  the  restrictions  re- 
moved. This  is  not  sufficient. 

"No  such  radical  change  has  heea 
shown  in  the  environment  and  char- 
acter of  the  neighborhood  in  which 
the  restricted  district  is  situated  as 
to  invoke  the  limitation  contended 
for,  and  justify  the  court  in  refus- 
ing at  this  time  the  relief  asked." 

This  leaves  for  consideration  the 
contention  of  defendant  the  Shel- 
boum  Company  that  it  purchased 
without  notice  of  the  restrictions, 
and  is  therefore  not  bound  by  them. 
This  presents  the  most  difi&cult 
question  in  the  case.  Before  consid- 
ering the  legal  question,  let  us  re- 
state some  of  the  pertinent  facts: 
Defendant  Wilcox  originated  the 
general  plan  of  restricting  all  the 
lots  in  the  plat  to  use  for  residential 
purposes  only.  This  included  the 
lot  upon  which  her  home  was  locat- 
ed. This  plan  she  incorporated  in 
the  deeds  executed  by  her,  which 
were  recorded.  By  these  restrict 
tions  reciprocal  negative  easements 
were  created  (Allen  v.  Detroit,  su- 
pra) alike  upon  the  land  sold  and 
upon  lot  2.  The  question  therefore 
presented  is  whether  the  recording 
of  the  deeds  creating  these  recip- 
rocal negative  easements  gave  con- 
structive notice  to  subsequent  pur- 
chasers of  lot  2. 

The  courts  have  not  had  this  ques- 
tion before  them  with  any  degree  of 
frequency.  The  New  Jersey  court 
has  sustained  defendants'  conten- 
tion (Glorieux  v.  Lighthipe,  88  N. 
J.  L.  199,  96  Atl.  94,  Ann.  Cas. 
1917E,  484),  and  the  decision  of  the 
supreme  court  of  Colorado  in  Judd 
V.  Robinson,  41-  Colo.  222,  124  Am. 
St.  Rep.  128.  14  Ann.  Cas.  1018,  92 
Pac.  724,  has  that  effect.  Mr.  Tif- 
fany says,  in  the  latest  edition  of  his 
work  on  Real  Property  (2  Tiffany, 
Real  Prop.  1920  ed.  p.  2188) :.  "A 
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purchaser  is,  it  appears,  ordinarily 
charged  with  notice  of  an  encum- 
brance upon  the  property  created  by 
an  instrument  which  is  of  record,  al- 
though the  primary  purpose  of  such 
instrument  is  not  the  creation  of 
such  encumbrance,  but  the  convey- 
ance of  neighboring  property.  For 
instance,  if  one  owning  two  ad- 
joining city  lots  conveys  one  of 
them,  the  instrument  of  conveyance 
expressly  granting  an  easement  aa 
against  the  lot  retained  in  favor  of 
that  conveyed,  the  record  of  such 
conveyance  will,  it  seems,  affect  a 
subsequent  purchaser  of  the  former 
lot  with  notice  of  such  easement, 
and  he  will  take  subject  thereto.  In 
such  a  case,  at  common  law,  the  pur- 
chaser would  take  subject  to  tiie 
easement  previously  created,  as  be- 
ing a  legal  interest,  irrespective  of 
■whether  he  has  notice  thereof,  and 
the  rule  in  this  respect  couid  not 
well  be  regarded  as  changed  by  the 
adoption  of  the  recording  law,  as 
applied  to  a  case  in  which  the  grant 
of  the  easement  does  appear  of  rec- 
ord, though  in  connection  with  the 
conveyance  of  other  land,  to  which 
the  easement  is  made  appurtenant. 
.  .  .  And  if,  in  conveying  lot  A, 
the  grantor  enters  into  a  restrictive 
agreement  as  to  the  improvement  of 
lot  B,  retained  by  him,  a  subsequent 
purchaser  of  lot  B  would  ordinarily 
be  charged  with  notice  of  the  agree- 
ment, by  reason  of  its  record  as  a 
part  of  the  conveyance  of  lot  A. 
Were  he  not  so  charged,  the  restric- 
tive agreement  might  be  to  a  con- 
siderable extent  nugatory." 

The  court  of  last  resort  of  Mary- 
land had  the  question  before  it  in 
the  case  of  Lowes  v.  Carter,  124  Md. 
678,  93  Atl.  216,  and  there  said: 

"In  holding  that  covenants  creat- 
ing such  limitations  may,  if  they 
manifest  that  intent,  be  enforced 
against  the  grantees  of  the  original 
covenantors,  the  decisions  we  have 
cited  on  that  subject  have  uniform- 
ly indicated  that  such  a  right  could 
be  asserted  only  against  those  ac- 
quiring title  with  notice  of  the  re- 
strictions. This  was  recognized  as 
a  reasonable  and  just  qualification 
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to  be  mentioned  in  connection  with 
a  statement  of  the  general  rule,  but 
in  none  of  the  cases  referred  to  was 
any  intimation  required  or  given  as 
to  the  nature  of  the  notice  which 
would  be  necessary  and  sufficient  to 
charge  the  assigns  of  the  grantor 
with  the  observance  of  the  cov- 
enant. In  each  instance  the  party 
Bought  to  be  bound  by  the  restric- 
tive conditions  appeared  to  have 
actual  knowledge  of  their  terms.  It 
was  therefore  not  essential  in  the 
former  cases  to  decide  whether  con- 
structive notice  was  sufficient  to 
support  such  a  liability,-  and  that 
question  is  now  presented  to  this 
court  for  the  first  time.  .  .  . 

"The  covenant  in  question  un- 
4oubtedly  vested  in  the  grantee  a 
substantial  interest  in  the  reserved 
real  estate.  The  right  conferred,  as 
appurtenant  to  the  granted  lot,  to 
enforce  the  prescribed'  method  of 
improvement  as  to  the  remaining 
parcels,  was  a  valuable  and  impor- 
tant consideration  for  the  purchase. 
It  was  the  evident  design  of  the  par- 
ties the  interest  or  easement  thus 
contracted  for  should  be  securely 
vested  in  the  vendee  and  given  all 
the  protection  which  the  law  af- 
fords. To  that  end  the  covenant 
was  inserted  in  the  deed  for  the 
lot,  to  which  the  right  was  appur- 
tenant, and  placed  upon  the  public 
land  records.  The  statute  does  not 
require  that  such  an  agreement 
shall  be  recorded  in  the  form  of  a 
separate  instrument.  The  method 
adopted  was  practical  and  appro- 
priate, and  was  authorized  by  the 
law  as  a  means  of  safeguarding  the 
rights  created  by  the  deed  against 
adverse  interests  of  later  origin.  In 
our  opinion,  this  purpose  has  been 
accomplished  in  the  present  case. 
As  the  appellee  obtained  his  title 
through  the  foreclosure  of  a  mort- 
gage which  was  executed  after  the 
easement  which  he  is  now  contest- 
ing had  become  a  matter  of  public 
record,  he  is  chargeable  with  im- 
plied notice  of  its  existence  and  ef- 
fect, and  must  be  held  to  have  ac- 
quired his  property  subject  to  the 
conditions  thus  imposed." 
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The  supreme  court  of  Missouri 
has  likewise  had  the  question  under 
consideration  in  King  v.  St.  Iiouis 
Union  Trust  Co.  226  Mo.  351, 126  S. 
W.  415.  After  considering  some  of 
the  cases,  it  is  said:  "From  this 
decision,  and  the  Maguire  Case,  10 
Mo.  34,  referred  to  therein,  it  is 
clear  that  a  purchaser  is  affected 
with  constructive  notice  of  all  duly 
recorded  conveyances  by  his  grantor 
affecting  the  latter's  titie;  and  the 
deed  to  Mrs.  Sweringen  did  affect 
the  grantor's  title  in  this,  that  the 
grantor  could  not  convey  any  of  the 
lots  in  'Rex  subdivision,'  save  sub- 
ject to  the  restrictions  and  condi- 
tions set  out  in  the  deed  to  Mrs. 
Sweringen.  In  that  deed  the  gran- 
tor covenanted  *that  it  will  not  at. 
any  time  thereafter  convey  or  other- 
wise dispose  of  any  lot  in  Rex's  sub- 
division except  upon  and  subject  to 
such  restrictions  and  conditions  as 
are  hereinbefore  mentioned,  and  as 
are  common  to  all  the  lots  in  said 
subdivision.'  The  rule  is  that  a  re- 
cital in  a  deed  of  a  fact  will  gener- 
ally conclude  the  grantor  and  his 
privies." 

The  court  then  considers  some 
further  authorities  and  concludes  on 
this  subject:  "The  foregoing  deci- 
sions, and  many  more  which  we 
might  cite,  but  with  which  we  do 
not  deem  it  necessary  to  burden  this 
opinion,  make  it  clear  to  our  mind 
that  the  defendant  was  bound  by 
the  covenants  and  restHctions  in  titie 
recorded  deed  of  the  Rex  Realty 
Company  to  Mrs.  Sweringen,  and  of 
which  the  defendant  must  be  held  to 
have  constructive  notice." 

The  question  was  also  considered 
and  decided  in  Holt  v.  Fleischman, 
75  App.  Div.  593,  78  N.  Y.  Supp. 
647.  We  quote  from  the  syllabus: 
"Plaintiff's  grantor,  owning  several 
adjoining  lots,  conveyed  a  part  of 
the  property  to  plaintiff  under  a 
deed  containing  a  covenant  provid- 
ing that,  on  the  improvement  of  her 


ORTS,  ANNOTATED.        [16  IlUL. 

adjoining  lots,  the  houses  erected 
thereon  should  be  on  a  line  with  the 
fronts  of  the  present  adjoining 
houses  annexed  tiiereto,  which  deed 
was  duly  recorded;  and  defendant 
acquired  title  to  such  adjoining 
property  under  a  deed  in  partition 
between  the  heirs  of  such  prior 
grantor.  Held,  that  defendant  was 
bound  to  take  notice  of  the  record  of 
plaintiff's  deed,  and  was  therefore 
bound  by  the  restrictive  o>veiuuit 
therein  contained,  imposing  an  ease- 
ment on  the  adjoining  property." 

Upon  principle  we  think  the  rule 
adopted  by  Mr.  Tiffany  and  the 
Maryland,  Missouri,  and  New  Yorii 
courts  is  the  correct  „e«,^^rt- 
one.    By  the  deeds  wK^a^ 
executed   by  Mrs. 
Wilcox,  a  negative  easement  was  by 
her  placed  upon  lot  2.  When  these 
deeds  were  placed  on  record  this 
gave  constructive  notice  of  that 
negative  easement.    Defendant  the 
Shelboum  Company  was  not  a  bona 
fide  purchaser  and  took  subject  to 
the  rights  of  the  plaintiffs. 

Upon  the  argument  it  was  pointed 
out  that  the  Shelboum  Company 
had  expended  some  money  and  en- 
tered into  engagements  for  the  car- 
rying out  of  the  plan  of  converting 
the  Wilcox  home  into  a  restaurant. 
But  there  has  been  no  laches  on  the 
part  of  plaintiffs.  As  soon  as  they 
learned  of  the  sale  they  at  once  took 
up  the  matter  with  Mr.  Wilcox  and 
the  officers  of  the  company.  Failing 
by  negotiations  to  'secure  their 
rights,  this  bill  was  filed. 

The  decree  will  be  affirmed,  with 
costs. 


HOTE. 

The  record  of  a  deed  as  constmctiTe 
notice  of  covenant  or  easement  affect- 
ing another  parcel  owned  by  grantor 
is  discussed  in  the  annotation  follow- 
ing Hancock  v.  Guhm,  post,  1013. 
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B.  D.  HANCOCK  et  al..  PlfiFs.  in  Err^ 

V. 

MRS.  J.  A.  GUMM  et  al. 
aeorgia  Supreme  Court— June  18,  19S1, 
(—  Ga.  — ,  107  S.  E.  872.) 

Notice  —  covenant  in  cliain  of  title. 

1.  A  purchaser  of  land  is  conclusively  charged  with  notice  of  a  restric- 
tive agreement  or  covenant  contained  in  a  deed  which  constitutes  one  of 
the  muniments  of  his  own  title ;  and  generally  this  is  true,  whether  the 
deed  containing  such  covenant  is  recorded  or  not.  (a)  In  view  of  the 
provisions  of  Civil  Code  1910,  §  3320,  a  deed  which  constitutes  one  of 
the  muniments  of  a  purchaser's  title  is  a  deed  to  the  same  land,  and  not 
a  deed  from  his  grantor  to  other  land ;  and  this  is  true,  even  though  the 
prior  deed  of  his  grantor  conveys  a  lot  or  parcel  of  the  same  general  tract. 

[See  note  on  this  question  beginning  on  page  1013.] 


Covenant  —  reatrictive  purchaser 
without  notice, 

2.  The  burden  of  a  restrictive  agree- 
ment does  not  pass  to  the  assignee, 
where  such  assignee  is  a  purchaser  of 
the  land  for  value  and  without  notice, 
actual  or  constructive,  of  the  agree- 
ment. 

[See  27  R.  C.  L.  760-762.] 
—purchaser  from  bona  fide  purchaser. 

3.  If  one  with  notice  sell  to  one 
without  notice,  the  latter  is  protected; 
or  if  one  without  notice  sell  to  one 
with  notice,  the  latter  is  protected ;  as 

Headnotes  1-3  by  George,  J. 


otherwise  a  bona  fide  purchaser  might 
be  deprived  of  selling  his  property  for 
full  value. 

Vendor  and  purchaser  —  reference  to 
plat  —  effect  as  to  building  restric- 
tions. 

4.- Reference  in  a  bond  for  title  to 
a  plat  for  description  of  the  property 
does  not  charge  the  purchaser  with 
notice  of  building  restrictions  shown 
by  a  plat  subsequently  filed,  if  they 
are  not  shown  to  have  been  indicated 
on  the  plat  at  the  time  the  bond  was 
given. 


Error  to  the  Superior  Court  for  Fulton  County  (Pendleton,  J.)  to 

review  a  judgment  in  favor  of  plaintiffs  in  a  suit  brought  to  enjoin  de- 
fendants from  erecting  a  building  nearer  than  40  feet  to  a  certain  street. 
Reversed. 


Statement  by  George,  J. : 
Prior  to  and  on  November  6, 
1908,  the  Atlanta  Banking  &  Sav- 
ings Company  ( for  convenience 
hereinafter  referred  to  as  the  Bank- 
ing Company)  owned  a  tract  of 
land  in  the  city  of  Atlanta,  fronting 
810  feet  on  Ponce  de  Leon  avenue 
and  extending  south  from  said  ave- 
nue 500  feet,  more  or  less,  to  Blue 
Ridge  avenue.  The  tract  of  land 
was  at  the  time  bounded  on  the  east 
by  Panola  street,  now  Linwood 
avenue.  The  Banking  Company  of- 
fered the  frontage  on  Ponce  de  Leon 
avenue  for  sale.  Mrs.  C.  Helen 
Plane,  through  her  son,  W.  F.  Plane, 


entered  into  negotiations  with  the 
Banking  Company  for  the  purchase 
of  a  portion  of  the  property  front- 
ing on  Ponce  de  Leon  avenue.  An 
officer  of  the  Banking  Company  stat- 
ed to  W.  F.  Plane  that  it  was  pro- 
posed to  sell  the  Ponce  de  Leon 
avenue  frontage  in  lots  of  100  feet 
in  width,  and  running  south  220 
feet  to  an  alley.  The  agent  of  the 
Banking  Company  agreed  with  the 
agent  of  Mrs.  Plane  that,  as  a  part 
of  a  scheme  for  developing  the  prop- 
erty, a  building  line  on  Ponce  de 
Leon  ,  avenue  should  be  established, 
said  line  to  be  40  feet  from  said 
avenue.   On  November  6,  1908,  the 
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Banking  Company  and  Mrs.  Plane 
entered  into  the  following  contract: 
"Received  of  Mrs.  C.  H.  Plane  fifty 
($50)  dollars  as  part  of  purchase 
money  for  a  lot  beginning  at  the 
southeast  corner  of  Ponce  de  Leon 
avenue  and  Panola  street,  and  run- 
ning thence  east  along  Ponce  de 
Leon  avenue  one  hundred  and  twen- 
ty (120)  feet,  and  extending  back 
south  same  width  as  front  two  hun- 
dred and  twenty  (220)  feet,  for  the 
sum  of  thirty-five  ($36)  dollars  per 
front  foot.  Terms:  Twelve  hun- 
dred ($1,200)  dollars  cash,  as  soon 
as  titles  can  be  examined,  and  the 
rest  to  be  paid  one  year  from  date, 
with  interest  at  6  per  cent.  An  ad- 
ditional consideration  of  this  trade 
is  that  Mrs.  Plane  is  to  erect  a  resi- 
dence on  said  lot  to  cost  not  less 
than  $4,000.  It  is  also  agreed  by 
the  Atlanta  Banking  &  Savings 
Company  that  a  building  line  of 
forty  (40)  feet  is  to  be  established 
on  this  property  and  all  the  other 
property  of  the  Atlanta  Banking  & 
Savings  Company  fronting  on  Ponce 
de  heon  avenue."  Signed  in  dupli- 
cate. 

On  November  19, 1908,  the  Bank- 
ing Company  issued  its  bond  for 
title  to  Mrs.  Plane,  binding  it  to 
convey  to  her  the  property  described 
in  the  contract,  and  containing  the 
following  covenant:  "Part  of  the 
consideration  of  this  contract  is  that 
no  building  shall  be  erected  on  the 
property  of  the  Atlanta  Banking  & 
Savings  Company  nearer  than  forty 
(40)  feet  to  Ponce  de  Leon  avenue. 
This  meaning  that  no  part  of  the 
building  shall  project  over  this  line; 
and  it  is  further  agreed  that  Mrs.  C. 
H.  Plane's  house  is  not  to  be  built 
nearer  than  fifteen  (16)  feet  to  the 
east  side  of  Panola  street." 

This  bond  for  title  was  duly  re- 
corded in  the  clerk's  office  of  Fulton 
superior  court  on  November  27, 
1908.  On  April  1,  1909,  the  bank- 
ing company  executed  and  delivered 
to  Mrs.  Plane  its  warranty  deed  to 
the  property  as  described  in  the 
bond  for  title,  said  deed  containing 
the  restrictive  covenant  or  agree- 
ment inserted  in  the  bond  for  title 


quoted  above.  This  deed  was  duly 
filed  for  record  on  April  3,  1909. 
After  t^e  execution  of  its  bond  for 
title  to  Mrs.  Plane,  the  Banking 
Company  had  the  property  fronting 
on  Ponce  de  Leon  avenue  platted 
into  eight  lots,  lot  1  fronting  90  feet 
on  said  avenue,  lots  2,  3,  4,  5,  6,  and 
7  fronting  100  feet  on  the  avenae, 
and  lot  8,  the  lot  sold  to  Mrs.  Plane, 
fronting  120  feet  on  Ponce  de  Leon 
avenue.  On  December  16, 1908,  the 
Banking  Company  issued  its  bond 
for  title  to  W.  R.  Jester  to  lots  3 
and  4  of  the  subdivision,  as  shown 
by  the  plat  of  same  of  "C.  E.  KauflE- 
man,  C.  E."  This  bond  for  title, 
which  was  duly  recorded  on  Novem- 
ber 28,  1908,  contained  the  follow- 
ing covenant:  "This  lot  is  sold  up- 
on the  express  consideration  that  no 
building,  or  part  thereof,  shall  be 
built  upon  same  at  a  less  distance 
than  forty  (40)  feet  from  Ponce  de 
Leon  avenue,  nor  shall  the  house 
thereon  cost  less  than  the  sum  of 
$4,000." 

On  February  27,  1909,  the  Bank- 
ing Company  issued  its  bond  for 
title  to  Mrs.  Margaret  A.  Farland, 
to  "lot  No.  6  of  the  0.  F.  Kauffman 
plat.'  This  bond  for  title  was 
transferred,  and  a  deed  was  made 
by  the  banking  company  to  Mrs. 
Farland's  assignee  on  May  26, 1911, 
conveying  the  property  as  described 
in  the  bond  for  title.  Neither  the 
bond  for  title  issued  by  the  coat- 
pany  to  Mrs.  Farland,  nor  the  deed 
executed  and  delivered  by  the  Bank- 
ing Company  to  Mrs.  Farland's 
assignee,  contained  any  restrictive 
covenant  or  agreement.  On  April 
21,  1920,  Buford  Hancock,  the  real 
plaintiff  in  error  in  this  case,  be- 
came  the  owner  of  lot  5,  which  was 
original^  conveyed  by  the  banking 
company  to  Mrs.  Farland  on  the 
date  and  as  aforesaid.  The  deed  to 
Hancock  contained  no  restrictive 
agreement.  On  November  12, 1909, 
subsequently  to  the  date  of  the  bond 
for  title  to  Mrs.  Farland,  the  Bank- 
ing Company  conveyed  by  warrant; 
deed  to  W.  L.  Peel  "lot  No.  2  of  the 
plat  of  O.  F.  Kauifman  &  Bro." 
This  deed,  which  was  duly  recorded 
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on  November  17,  1909, 
the  same  r^trictive  covenant  as 
appeared  in  the  Jester  bond  for 
title.  On  May  30,  1911,  the  Bank- 
ing: Company  conveyed  by  warranty 
deed  to  George  W.  Brine  a  lot  ad- 
joining the  lot  of  Mrs.  Plane.  This 
deed  did  not  give  the  number  of  the 
lot,  and  did  not  refer  to  the  Kauff- 
man,  plat,  but  did  contain  a  restric- 
tive covenant  similar  to  or  identical 
with  the  covenant  in  the  Jester  bond 
for  title.  Subsequently  to  the  date 
of  the  bond  for  title  from  the  Bank- 
ing Company  to  Mrs.  Margaret  A. 
Farland,  the  Banking  Company,  by 
separate  deeds,  conveyed  lots  1  and 
6.  No  restrictive  covenant  was  in- 
serted in  either  of  these  deeds. 
Lots  2,  3,  4,  7,  and  8,  which  were 
sold  with  restrictive  covenants 
against  the  erection  of  .  buildings 
nearer  than  40  feet  to  Fonce  de  Leon 
avenue,  were  conveyed,  by  mesne 
conveyances,  to  the  present  owners, 
and  in  these  conveyances  the  same 
restrictive  covenants  and  the  same 
references  to  the  plat  were  made  as 
contained  in  the  respective  original 
conveyances  from  the  banking  com- 
pany. 

On  June  6,  1909  (subsequently  to 
the  date  of  the  bond  for  title  from 
the  Banking  Company  to  Mrs.  Far- 
land),  there  was  recorded  in  the 
office  of  the  clerk  of  the  superior 
court  of  Fulton  county,  a  plat  of  the 
property  of  the  Banking  Company 
on  Ponce  de  Leon  avenue,  showing 
exactly  l^e  location,  dimensions, 
and  numbers  of  the  lots  described 
in  the  deeds  above  referred  to,  and 
across  said  plat  was  a  line  parallel 
with  Ponce  de  Leon  avenue  indicat- 
ing a  distance  of  40  feet  from  said 
avenue,  and  marked  "Building  lim- 
it." Prior  to  the  purchase  of  lot  5 
by  Buford  D.  Hancock,  all  the  lots  in 
said  tract  fronting  on  Fonce  de  Leon 
avenue  had  been  built  upon,  except 
lot  5.  As  soon  as  Buford  B.  Han- 
cock became  the  owner  of  lot  5,  he 
began  the  erection  of  a  three-story 
apartment  house  thereon.  Excava- 
tions were  lirst  made  for  the  walls 
of  the  building,  commencing  at  or 
near  the  building  line  and  extending 
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contained  toward  the  rear  of  ihe  lot.  Later, 
when  the  building  had  been  partial- 
ly completed,  the  contractor  and 
foreman  in  charge  began  excavating 
between  the  building  line  and  Ponce 
de  Leon  avenue.  Buford  D.  Han- 
cock announced  his  intention  to 
build  the  apartment  house  within  10 
or  16  feet  of  Fonce  de  Leon  avenue, 
and  when  this  fact  became  known 
to  Mrs.  J.  A.  Gumm,  J.  H,  Bennett, 
F.  A.  Quillian,  and  E.  J.  Perkerson, 
they  filed  an  equitable  petition  in 
Fulton  superior  court,  alleging  that 
they  were  the  then  owners  of  por- 
tions of  the  property  formerly  be- 
longing to  the  Banking  Company 
and  included  in  the  Kauffman  plat; 
that  they  had  improved  their  respec- 
tive lots  by  building  suitable  resi-' 
dences  thereon,  and  had  conformed 
to  the  building  line  contained  in  the 
covenants  in  their  deeds  made  by 
the  Banking  Company,  and  as 
shown  on  the  Kauffman  plat;  and 
that  all  owners  of  any  part  of  said 
property  fronting  on  Ponce  de  Leon 
avenue  had  erected  their  buildings 
in  conformily  with  said  building 
line.  They  further  alleged  that  the 
Banking  Company,  before  selling 
any  of  said  property,  platted  said, 
tracts  of  land,  divided  it  into  lots, 
and  sold  t^e  same  as  residence  prop- 
erty; said  company  placed  a  build- 
ing line  of  40  feet  on  said  plat,  so 
that  no  building  should  be  built  on 
said  property  nearer  than  40  feet  to 
Ponce  de  Leon  avenue,  and  sold  the 
lots  according  to  said  plat  and  said 
building  restriction.  They  allege 
that  the  Banking  Company  intended 
to  and  did  establish,  with  reference 
to  said  property,  a  general  building 
scheme,  and  that  the  placing  of  the 
building  by  Hancock  in  front  of  all 
the  buildings  on  said  property  would 
be  of  great  and  irreparable  damage 
to  the  plaintiffs'  property.  They 
prayed  Uiat  Hancock  and  his  agents 
be  restrained  from  erecting  said 
building  nearer  than  40  feet  to 
Ponce  de  Leon  avenue.  Subse- 
quently Mrs.  Carrie  M.  Edenfield, 
Mrs.  Nancy  W.  Crockett,  and  Mrs. 
Mary  J.  Purvis  filed  their  interven- 
tions in  the  cause,  alleging  that  they 
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were  owners  •  of  property  on  the 
south  side  of  Fonce  de  Leon  avenue 
in  the  plat  of  the  property  sold  by 
the  Banking  Company  and  were  in- 
terested in  the  relief  sought  by  the 
petition  in  said  cause,  and  they 
adopted  the  allegations  and  prayers 
of  the  original  petition.  They  were 
made  parties  plaintiff.  Before  the 
hearing,  Mrs.  C.  Helen  Plane  filed 
her  intervention,  in  which  she 
adopted  the  allegations  and  prayers 
of  the  petition^  and  in  which  she 
also  alleged  the  circumstances  and 
conditions  under  which  she  pur- 
chased from  the  Banking  Company 
the  lot  now  owned  by  her  and  front- 
ing 120  feet  on  Ponce  de  Leon  ave- 
nue as  hereinabove  set  out.  She 
was  also  made  a  party  plaintiff. 

The  defendants,  Buford  D.  Han- 
cock and  his  agcAits,  by  answer,  by 
evidence,  and  by  objections  and  con- 
tentions at  the  hearing,  urged  sub- 
stantially the  following  defense : 

( 1 )  That  no  general  building 
scheme  of  development  involving  a 
building  restriction  existed,  but,  if 
any  such  restriction  existed,  it  had 
not  been  observed  by  other  owners ; 

(2)  that  the  Kaufman  plat  was 
never  of  record,  but,  if  of  record,  it 
was  recorded  subsequently  to  th^ 
purchase  by  Mrs.  Margaret  F.  Far- 
land  from  the  Banking  Company  of 
lot  5;  (3)  that  no  building  restric- 
tions appeared  in  the  deed  to  Han- 
cock, or  any  of  the  deeds  to  lot  5, 
and  that  Hancock  and  his  predeces- 
sors in  title  to  lot  5  had  no  notice  of 
any  such  restriction,  if  such  in  fact 
existed.  On  the  hearing  the  court 
granted  a  temporary  injunction  re- 
straining the  defendants  as  prayed. 
To  this  judgment  they  excepted,  as- 
signing error  also  on  the  admission 
in  evidence  of  the  contract  between 
the  Banking  Company  and  Mrs.  C. 
Helen  Plane,  the  bond  for  title  from 
the  Banking  Company  to  Mrs. 
Plane,  the  deed  from  the  Banking 
Company  to  Mrs.  Plane  as  well  as 
deeds  from  the  Banking  Company 
to  the  purchasers  of  lots  2,  3,  4,  7, 
and  8  aforesaid,  mesne  conveyances 
to  the  plaintiffs,  and  affidavits  of 
several  persons  to  the  effect  that  the 
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Banking  Company  had  established 
a  general  scheme  of  development  in- 
volving a  building  restriction  as  al- 
leged in  the  petition,  and  that  the 
several  purchasers  of  lots  2,  3,  4, 7, 
and  8  bought  with  the  distinct  un- 
derstanding and  assurance  that  a 
building  line  had  been  established 
on  said  property. 

Messrs.  Pettigrew  ft  Jones  for  plain- 
tiffs in  error. 

Messrs.  McElrath  A  Scott,  J.  T. 
Pool^  and  F.  A.  Quillian,  for  Pend- 
ant in  error: 

A  valid  building  restriction  was 
created. 

Berry,  Real  Prop.  §  316;  Landaberg 
V.  Rosenwasser,  124  App.  Dir.  559, 
108  N.  Y.  Supp.  929;  Davidson  v.  Dun- 
ham, 159  App.  Div.  207,  144  N.  Y.  Supp. 
489;  Riverbank  Improv.  Co.  v.  Ban- 
croft, 209  Mass.  217,  34  L.R.A.(N.S.) 
730,  95  N-.  E.  216,  Ann.  Gas.  1912B, 
450;  Hills  v.  Metzenroth,  173  Mass. 
423,  53  N.  E.  890;  Tobey  v.  Moore,  130 
Mass.  448;  Yeomans  v.  Herrick,  178 
Mo.  App.  274,  165  S.  W.  1112;  Sharp 
V.  Ropes,  110  Mass.  381;  Beals  v.  Case, 
138  Mass.  138;  DeGray  v.  Monmouth 
Beach  Club  House  Co.  50  N.  J.  Eq.  329, 
24  Atl.  388;  Brouwer  v.  Jones,  23 
Barb.  153;  Boyden  v.  Roberta,  131  Wis. 
659,  111  N.  W.  701;  Henderson  v. 
Champion,  83  N.  J.  Eq.  654,  91  Atl. 
332;  Chapin  v.  Dougherty,  165  111.  App. 
426;  Morrow  v.  Hasselman,  69  N.  J. 
Eq.  612,  61  Atl.  369;  Beckwith  v. 
Pirung,  134  App.  Div.  608,  119  N.  Y. 
Supp.  444;  Allen  v.  Detroit,  167  Mich. 
464,  36  L.R.A.(N.S.)  890,  133  N.  W. 
817;  Velie  v.  Richardson,  126  Minn. 
334,  148  N.  W.  286;  Silberman  v. 
Uhrlaub,  116  App,  Div.  869,  102  N.  Y. 
Supp.  299;  Rollo  v.  Nelson,  34  Utah, 
116,  26  L.R.A.CN.S.)  315,  96  Pac.  263; 
Seymour  v.  Lewis,  13  N.  J.  Eq.  439, 
78  Am.  Dec.  108;  Durkin  v.  Cobleigh, 
156  Mass.  108,  17  L.R.A.  270,  32 
Am.  St.  Rep.  436,  30  N.  E.  474; 
Whitney  v.  Union  R.  Co.  11  Gray, 
359,  71  Am.  Dec.  715;  Jewell  v. 
Lee,  14  Alien,  145,  92  Am.  Dec.  744; 
East  Atlanta  Land  Co.  v.  Mower,  138 
Ga.  380,  75  S.  E.  418;  Bayard  v.  Har- 
grove, 45  Ga.  342;  Ford  v.  Harris,  95 
Ga.  97,  22  S.  E.  144;  Schreck  v.  Biun, 
131  Ga.  489,  62  S.  E.  705;  Jeffris  v. 
East  Omaha  Land  Co.  134  U.  S.  178, 
33  L.  ed.  872,  10  Sup.  Ct.  Rep.  518: 
Aiken  v.  Wallace,  134  Ga.  873,  63  S.  a 
937;  Talmadge  Bros.  v.  Interstate 
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Bid;.  &  L.  Asao.  106  Ga.  550,  81  S.  E. 

618. 

There  was  positive  evidence  that 
Hancock  had  actual  notice  of  the 
buildinsr  restriction  before  he  began 
to  violate  it. 

Talmadge  Bros.  v.  Interstate  Bldg. 
&  L.  Asso.  supra;  Cambridge  Valley 
Bank  v.  Delano,  48  N.  Y.  826;  Whitney 
V.  Union  R.  Co.  11  Gray,  369,  71  Am. 
Dec.  715;  Whistler  v.  Cole,  81  Misc. 
519,  143  N.  Y.  Supp.  478. 

The  covenant  in  the  bond  for  title 
and  deed  of  Mrs.  Plane  created  a 
covenant  running  with  the  land  affect- 
ing all  other  lots  in  the  tract. 

Atlanta  Consol.  Street  K.  Co.  v. 
Jackson,  108  Ga.  638,  34  S.  E.  184; 
Atlanta,  K.  &  N.  R.  Co.  v.  McKinney, 
124  Ga.  929,  6  L.R.A.(N.S.)  436,  110 
Am.  St.  Rep.  215,  53  S.  E.  701;  11  Cyc. 
1081;  8  Am.  &  Eng.  Enc.  Law,  139; 
Georgia  Southern  R.  Co.  v.  Reeves.  64 
Ga.  496;  Planters  Gin  Co.  v.  Rea,  146 
Ga.  694,  92  S.  E.  220;  Home  v.  Macon 
Teleg.  Pub.  Co.  142  Ga.  489,  83  S.  E. 
204,  Ann.  Cas.  1916B,  1212;  Stovall  v. 
Coggins  Granite  Co.  116  Ga.  376,  42 
S.  E.  723;  Holt  v.  Fleischman,  75  App. 
Div.  593,  78  N.  Y.  Supp.  647;  Taylor 
V.  Dyches,  69  Ga.  455;  McElvaney  v. 
McDiarmid,  131  Ga.  97,  62  S.  E.  20; 
Murphey  v.  Harker,  115  Ga.  77,  41 
S.  E.  585. 

But  whether  the  restriction  was  a 
covenant  running  with  the  land  or  a 
mere  equitable  restriction,  Hancock 
having  bought  with  notice  of  the  re- 
striction, it  was  binding  upon  him. 

Lewis  V.  Gollner,  129  N.  Y.  227,  26 
Am.  St.  Rep.  516,  29  N.  E.  81,  reversing 
37  N.  Y.  S.  R.  613,  14  N.  Y.  Supp.  362; 
Frye  v.  Patridge,  82  111.  267;  Peabody 
Heights  Co.  v.  Willson,  82  Md.  186, 
36  L.R.A.  393,  32  Atl.  386,  1077; 
Stevens  v.  Annex  Realty  Co.  173  Mo. 
511,  73  S.  W.  505;  Leaver  v.  Gorman, 
73  N.  J.  Eq.  129,  67  Atl.  Ill;  Maurer 
V.  Friedman,  125  App.  Div.  754,  110 
N.  Y.  Supp.  320;  De  Gray  v.  Monmouth 
Beach  Club  House  Co.  50  N.  J.  Eq.  329, 
24  Atl.  388;  Smith  v.  Graham,  161 
App.  Div.  803,  147  N.  Y.  Supp.  773; 
Merchants  Union  Trust  Co.  v.  New 
Philadelphia  Graphite  Co.  10  Del.  Ch. 
18,  83  Atl.  520;  Rowland  v.  Andrus, 
80  N.  J.  Eq.  276,  83  Atl.  982;  Hayes 
V.  Waverly  &  P.  R.  Co.  51  N.  J.  Eq. 
345.  27  Atl.  648;  Bricker  v.  Grover, 
10  Phila.  91;  Kirkpatrick  v.  Eeahine, 
24  N.  J.  Eq.  206;  Berry,  Real  Prop.  pp. 
414.  415. 

The  record  of  the  Plane  bond  for 


title  and  deed  was  binding  upon  the 
purchasers  of  all  other  lots  in  the 
tract. 

Home  V.  Macon  Teleg.  Pub.  Co.  142 
Ga.  489,  83  S.  E.  204,  Ann.  Cas.  1916B, 
1212;  Tiffany,  Real  Prop.  2d.  ed.  %  390; 
Holt  V.  Fleischman,  75  App.  Div.  593, 
78  N.  Y.  Supp.  647;  Whistler  v.  Cole, 
81  Misc.  519,  143  N.  Y.  Supp.  478. 

George,  J.,  delivered  the  opinion 
of  the  court: 

From  the  foregoins  statement  of 
facts  it  will  be  noted  that  the  At- 
lanta Banking  &  Savings  Company 
(for  convenience  herein  referred  to 
as  the  Banking  Company)  on 
November  6,  1908,  owned  a  tract  of 
land  in  the  city  of  Atlanta,  fronting 
810  feet  on  the  south  of  Ponce  de 
Leon  avenue,  and  extending  south 
from  Ponce  de  Leon  avenue  600 
feet,  more  or  less,  to  Blue  Ridge 
avenue.  The  Banking  Company 
subdivided  the  tract  of  land,  and 
offered  for  sale  the  several  parcels 
thereof  fronting  on  Ponce  de  Leon 
avenue.  Admittedly  the  Banking 
Company  contracted  to  sell  to  Mrs. 
C.  Helen  Plane,  one  of  the  plaintiffs, 
a  parcel  of  the  entire  tract  fronting 
120  feet  on  Ponce  de  Leon  avenue 
and  running  south  220  feet.  In  its 
contract  with  Mrs.  Plane  the  Bank- 
ing Company  agreed  that  "a 
building  line  of  40  feet  is  to  be  es- 
tablished on  this  property,  and  all 
other  property  of  the  Atlanta  Bank- 
ing &  Savings  Company  fronting  on 
Ponce  de  Leon  avenue."  In  its  bond 
for  title  to  Mrs.  Plane  the  Banking 
Company  covenanted  that  "part  of 
the  consideration  of  this  contract  is 
that  no  building  shall  be  erected  on 
the  property  of  the  Atlanta  Banking 
&  Savings  Company  nearer  than  40 
feet  to  Ponce  de  Leon  avenue."  It 
appears  that  the  Banking  Company 
did  in  fact  cause  the  tract  to  be  sub- 
divided and  a  plat  thereof  made. 
The  map  or  plat  introduced  in  evi- 
dence on  the  interlocutory  hearing 
shows  a  line  40  feet  south  of  Ponce 
de  Leon  avenue  and  parallel  thereto, 
marked  "Building  limit." 

Certain  of  the  lots  in  the  subdivi- 
sion sold  by  the  Banking  Company 
to  .other  persons,  subsequently  to 
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the  purchase  by  Mrs.  Plane  of  the 
lot  now  owned  by  her,  were  sold 
with  reference  to  the  plat,  and  con- 
tained the  express  covenant  that  no 
building  or  part  thereof  should  be 
built  on  the  lot  sold  at  a  less  dis- 
tance than  40  feet  from  Ponce  de 
Leon  avenue.  As  we  shall  present- 
ly notice,  the  bond  for  title  execut- 
ed by  the  Banking  Company  to  Mrs. 
Margaret  A.  Farland,  under  whom 
Buford  D.  Hancock  claims,  contains 
no  restrictive  covenant.  It  is  also 
conceded  that  the  deeds  from  the 
Banking  Company  to  the  purchasers 
of  lots  1  and  6  in  the  subdivision 
of  the  property  contained  no  restric- 
tive covenants,  and  made  no  men- 
tion of  any  building  limit  or  line. 
While  the  evidence  is  conflicting,  we 
are  of  the  opinion  that  the  judge  of 
the  superior  court  was  authorized  to 
find  that  the  Banking  Company  in- 
tended to  and  did  in  fact  establish  a 
general  scheme  of  development  with 
respect  to  the  tract  of  land  owned 
by  it  on  Ponce  de  Leon  avenue,  in- 
volving the  building  restriction 
hereinabove  recited.  There  is  evi- 
dence tending  to  show  tiiat  the 
building  restriction  had  not  been  ob- 
served by  other  owners,  but  there  is 
also  evidence  to  the  contrary;  and 
upon  this  disputed  issue  of  fact  the 
judge  was  authorized  to  find  that  the 
building  restriction  had  been  ob- 
served by  other  owners  of  lots  in  the 
subdivision.  Conceding,  therefore, 
that  a  general  scheme  of  develop- 
ment involving  the  building  restric- 
tion hereinbefore  mentioned  existed, 
and  that  the  restriction  had  been  ob- 
served by  other  owners,  we  reach  a 
consideration  of  the  question  in- 
volved in  this  case. 

Restrictive  agreements  are  some- 
times spoken  of  as  creating  cove- 
nants running  with  the  land,  and 
sometimes  as  creating  reciprocal 
negative  easements.  Referring  to 
Tulk  V.  Moxhay,  2  Phill.  Ch.  774,  41 
Eng.  Reprint,  1143,  1  Hall  &  Tw. 
105,  47  Eng.  Reprint,  1345, 18  L.  J. 
Ch.  N.  S.  83,  13  Jur.  89,  15  Eng. 
Rul.  Cas.  254,  a  leading  case  on  the 
subiect.  Jessel,  M.  R.,  in  London  & 
S.  W.  R.  Co.  V.  Gomm,  L.  R.  20  Ch. 


Div.  662,  583,  said  that  the  doctnae 
of  tJie  case,  rightly  considered,  ap- 
peared to  him  "to  be  either  an  ex- 
tension in  equity  of  the  doctrine  of 
Spencer's  Case,  5  Coke,  16a,  77  Eng. 
Reprint,  72,  15  Eng.  Rul.  Cas.  233, 
to  another  line  of  cases,  or  else  an 
extension  in  equity  of  the  doctrine 
of  negative  easements,  such,  for  in- 
stance, as  a  right  to  the  access  of 
light,  which  prevents  the  owner  of 
the  servient  tenement  from  building 
so  as  to  obstruct  the  light."  Many 
American  courts  seem  to  have 
adopted  the  supposed  analogy  be- 
tween restrictive  agreements  and 
negative  easements.  See  Peck  t. 
Conway,  119  Mass.  546;  Webb  v. 
Robbins,  77  Ala.  176,  183;  Hills  v. 
Miller,  3  Paige,  254,  24  Am.  Dec 
218 ;  Watertown  v,  Cowen,  4  Paige, 
510,  515,  27  Am.  Dec.  80 ;  Wetmore 
V.  Bruce,  118  N.  Y.  319,  322,  23  N. 
E.  303;  Beckwith  v.  Pirung,  134 
App.  Div.  608,  119  N.  Y.  Supp.  444. 
It  has  also  been  held  that  such  a  re- 
strictive agreement  creates  a  cove- 
nant running  with  the  land,  and 
binds  a  subsequent  grantee  with 
notice.  Holt  v.  Fleischman,  75  App. 
Div.  593,  78  N.  Y.  Supp.  647.  It 
appears  that  the  subsequent  grantee 
in  that  case  purchased  with  notice 
of  the  restrictive  agreement;  and 
while  it  was  held  that  the  agreement 
created  a  covenant  running  with  the 
land,  it  was  distinctly  declared  that 
the  covenant  was  binding  upon 
subsequent  grantee  with  notice." 
The  New  Jersey  courts  seem  to  have 
rejected  the  supposed  analogy  be- 
tween restrictive  agreements  and 
negative  easements.  Brewer  v. 
Marshall,  19  N.  J.  Eq.  537,  543,  97 
Am.  Dec.  679, 4  Mor.  Min.  Rep.  119; 
DeGray  v.  Monmouth  Beach  Club 
House  Co.  50  N.  J.  Eq.  329,  339, 24 
Atl.  388.  For  Georgia  cases  defin- 
ing and  dealing  with  covenants  run- 
ning with  the  land,  see  Geor^a 
Southern  R.  Co.  v.  Reeves,  64  Ga. 
496;  Atlanta,  K.  &  N.  R,  Co.  v.  Mc- 
Kinney,  124  Ga.  929, 6  L.R.A.(N.S.) 
436,  110  Am.  St.  Rep.  215,  63  S.  £. 
701,  and  citations;  Home  v.  Macon 
Teleg.  Pub.  Co.  142  Ga.  489,  83  S. 
E.  204,  Ann.  Cas.  1916B,  1212; 
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Planters'  Gin  Go.  v.  Rea,  146  Ga. 
694,  92  S.  E.  220.   A  collection  of 
the  ieadinsT   cases,   English  and 
American,  on  the  question,  will  be 
found  in  1  Ames,  Gas.  Eq.  Jur.  147 
et  seq.  The  superficial  resemblance 
between  restrictive  covenants  and 
negative  easements  is  not  denied. 
But  as  pointed  out  by  Dean  Amea  in 
17  Harvard  L.  Rev.  174, 182 :  "The 
differences  between  them  are  fun- 
damental. An  easement  is  an  obli- 
gation between  two  estates.  This 
lelatioa  is  indicated  by  the  common 
terms  'dominant  and  servient  es- 
tates.'  Because  the  one  is  obligee 
and  the  other  obligor,  the  relation 
continues  the  same  into  whosesoever 
hands  one  or  both  estates  may  suc- 
cessively pass,  and,  except  for  reg- 
istry acts,  whether  the  subsequent 
owners  bought  with  or  without  no- 
tice.  This  cannot  be  said  of  re- 
strictive agreements.    The  burden 
vanishes  as  soon  as  the  land  subject 
to  the  restriction  comes  to  the  hands 
of  a  purchaser  for  value,  without 
notice  of  the  restriction.  Moreover, 
the  burden,  by  the  intention  of  the 
parties,  may  be  limited  at  the  out>> 
set  to  the  original  promisor.  The 
benefit,  too,  if  such  is  the  under- 
standing of  the  parties  to  the  prom- 
ise, may  be  limited  to  the  promisee, 
or,  in  England,  to  the  promisee  and 
subsequent  occupant  of  the  prom- 
isee's land  by  express  assignment  of 
the  contract.    The  analogy  of  the 
negative  easement  is  objectionable 
for  the  further  reason  that  ease- 
ments are  confined  to  real  property, 
but  restrictive  agreements  apply 
equally  to  personal  property." 

The  writer  then  adds:  "Nor  is 
the  doctrine  of  restrictive  agree- 
ments illuminated  by  the  suggested 
analogy  to  the  doctrine  of  Spencer's 
Case.  Upon  covenants  running 
with  the  land  assignees  are  bound, 
without  regard  to  notice,  or  absence 
of  value ;  whereas  4iotice,  or  the  ab- 
sence of  value,  is  the  very  founda- 
tion of  the  subsequent  possessor's 
liability  on  restrictive  agreements. 
Nor  does  the  doctrine  of  Spencer's 
Case  apply  to  personal  property." 
It  does  not  follow,  however,  that 
16  A.L.R^-64. 


an  agreement  restricting  the  use  of 
land  is  unenforceable  in  equity. 

Although  an  agreement  between 
owners  of  land,  restricting  the  use 
thereof,  is  not  a  covenant  running 
wit^  the  land,  or  a  legal  exception 
or  reservation  out  of  it,  but  simply 
a  personal  contract,  equity  treats  it, 
if  valid,  as  one  which  goes  with  the 
land  into  the  hands  of  a  purchaser 
with  notice,  who  did  not  buy  inno- 
cently or  in  good  faith,  and  he  will 
be  required  to  observe  such  restric- 
tive agreement.   Lewis  v.  Gollner 

(1891)  129  N.  Y.  227,  26  Am.  St. 
Rep.  516,  29  N.  E.  SI,  reversing 
(City  Ct.  Brook.)  37  N.  Y.  S.  R.  613, 
14  N.  Y.  Supp.  362. 

See  also  Frye  v.  Patridge  (1876) 
82  111.  267 ;  Peabody  Heights  Co.  v. 
Willson  (1895)  82  Md.  186,  36 
L.RJ^.  393,  32  Atl.  386, 1077;  Stev- 
ens V.  Annex  Realty  Co.  (1903)  173 
Mo.  511,  73  S.  W.  505;  Leaver  v. 
Gorman  (1890)  73  N.  J.  Eq.  129,  67 
Atl.  Ill ;  Maurer  v,  Friedman 
(1908)  126  App.  Div.  754,  110  N. 
Y.  Supp.  320;  De  Gray  v.  Mon- 
mouth   Beach    Club    House  Co. 

(1892)  50  N.  J.  Eq.  329,  24  Atl. 
388;  Smith  v.  Graham  (1914)  161 
App.  Div.  803, 147  N.  Y.  Supp.  773 ; 
Hayes  v.  Waverly  &  P.  R.  Co. 

(1893)  51  N.  J.  Eq.  345,  27  Atl.  648. 
"The  question  is  not  whether  the 

covenant  runs  with  the  land,  but 
whether  a  party  shall  be  permitted 
to  use  tiie  land  in  a  manner  incon- 
sistent with  the  contract  entered 
into  by  his  vendor,  and  with  notice 
of  which  he  purchased."  Kirk- 
patrick  v.  Peshine,  24  N.  J.  Eq.  206. 

See  also  De  Gray  v.  Monmouth 
Beach  Club  House  Co.  50  N.  J.  Eq. 
329,  24  Atl.  388,  and  Tulk  v.  Mox- 
hay,  supra. 

Even  in  England,  where,  as  it 
seems,  the  burden  of  a  covenant 
does  not  run  with  the  land,  an  agree- 
ment as  to  the  use  of  land  may, 
under  certain  circumstances,  affect 
a  subsequent  purchaser  of  the  land 
who  takes  with  notice  of  the  agree- 
ment. 2  Tiffany,  Real  Prop.  2d  ed. 
§  394.  While  the  reasoning  in  Tulk 
v.  Moxhay,  supra,  has  been  crit- 
icized (see  C3ark,  on  Eq.  §  96),  the 
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doctrine  there  announced  has  been 
generally  followed. 

Equily  will  not,  however,  impose 
the  burden  of  the  restrictive  agree- 
ment on  one  who 
^Zm^II-       purchases  the  land 
2«r'-^M« without  notice,  ac- 

OUt  notice.  ,      -  .  !• 

tual  or  construcUve, 
of  the  agreement.  One  who  pur- 
chases for  value  and  without  notice 
of  the  agreement  takes  the  land  free 
from  the  restrictive  agreement. 
Carter  v.  Williams,  L.  R.  9  Eq.  678, 
39  L.  J.  Ch.  N.  S.  560,  23  L.  T.  N. 
S.  183, 18  Week.  Rep.  593 ;  Notting- 
ham Patent  Brick  &  Tile  Co.  v. 
Butler,  L.  R.  16  Q.*B.  Div.  778,  787, 
55  L.  J.  Q.  B.  N.  S.  280,  54  L.  T.  N. 
S.  444,  34  Week.  Rep.  405 ;  Rowell  v. 
Satchell  (1903)  2  Ch.  212,  89  L.  T. 
N.  S.  267,  73  L.  J.  Ch.  N.  S.  20; 
Washburn  v.  Miller,  117  Mass.  376 ; 
MoUer  v.  Presbyterian  Hospital,  65 
App.  Div.  134,  72  N.  Y.  Supp.  483, 
and  cases  cited  in  1  Ames,  Cas.  Eq. 
Jur.  173,  note  1.  If  the  plaintiff  in 
error  is  a  purchaser  of  the  lana 
without  notice,  actual  or  construc- 
tive, of  the  agreement  between  the 
Banking  Company  and  the  defend- 
ants in  error^  or  either  of  them,  the 
grant  of  the  injunction  cannot  be 
sustained. 

Civil  Code,  §  4535,  provides :  "If 
one  with  notice  sell  to  one  without 
notice,  the  latter  is  protected;  or,  if 

-pi.rch«-er  from  ^ithout  notice 

bona  Bile  sell  tO  OUC  With  HO- 

p»reh«er.  ^j^^^  ^j^^ 

protected,  as  otherwise  a  bona  fide 
purchaser  might  be  deprived  of  sell- 
ing his  property  for  full  value." 

This  general  doctrine  is  ap- 
plicable here.  McCusker  v.  Goode, 
185  Mass.  607,  71  N.  E.  76.  There 
is  evidence  in  the  record  tending  to 
show  that  the  plaintiff  in  error,  at 
the  time  of  his  purchase  of  lot  6, 
had  notice  of  facts  and  circum- 
stances sufficient  to  put  him'on  in- 
quiry and  to  lead  to  the  discovery 
of  the  agreement.  If,  however,  Mrs. 
Farland,  through  whom  the  plain- 
tiff in  error  claims,  was  without 
notice,  actual  or  constructive,  at  the 
time  of  her  purchase  of  the  lot,  of 
the  restrictive  agreement,  the  plain- 


tiff in  error  must  be  deemed  to  stand 
in  the  position  of  a  bona  fide  pur- 
chaser for  value. 

It  is  not  contended  that  Mrs. 
Farland  had  actual  notice  or  knowl- 
edge, at  the  time  of  her  purchase,  of 
the  restrictive  agreement  or  of  the 
general  scheme  of  development  in- 
volving the  building  restriction.  It 
is  not  contended  that  she  had  actual 
notice  or  knowledge  of  the  contract 
between  the  banking  company  and 
Mrs.  C.  Helen  Plane,  one  of  the 
plaintiffs,  or  that  she  had  such  no- 
tice, or  knowledge  of  the  bond  for 
title  issued  by  the  Banking  Com- 
pany to  Mrs.  Plane  or  to  W.  R. 
Jester.  It  is  conceded  that,  at  the 
time  of  her  purchase  of  lot  5,  none 
of  the  lots  in  the  subdivision  had 
been  improved.  Defendants  in  er- 
ror seek  to  charge  Mrs.  Farland 
with  notice  of  the  restrictive  agree- 
ment, by  reason  of  facts  and  cir- 
cumstances hereinafter  considered. 
Mrs.  Plane's  bond  for  title  was  duly 
recorded  in  the  office  of  the  clerk  of 
Fulton  superior  court  on  November 
27, 1908,  before  any  other  lot  in  the 
tract  was  sold,  and  before  the 
Banking  Company  issued  to  Mrs. 
Farland  its  bond  for  title  to  lot  5. 

It  is  insisted  that  the  record  of 
the  bond  for  title  which  contained 
the  restrictive  agreement  is  con- 
structive notice.  The  cases  of  Holt 
V.  Fleischman,  supra,  and  of  Whist- 
ler V.  Cole,  81  Misc.  519.  148  N.  Y. 
Supp.  478,  are  cited  in  support  of 
tiiia  contention.  In  the  first  case  it 
was  ruled  that,  where  the  plaintiff's 
grantor,  owning  several  adjoining 
lots,  conveyed  a  part  of  the  prop- 
erty to  the  plaintiff  under  a  deed 
containing  a  covenant  providing 
that,  on  the  improvement  of  her  ad- 
joining lots,  the  house  erected 
thereon  should  be  on  a  line  with  the 
fronts  of  the  present  adjoining 
houses  annexed  thereto,  which  deed 
was  duly  recorded,  and  where  the 
defendant  acquired  title  to  such  ad- 
joining property  under  a  deed  in 
partition  between  the  heirs  of  the 
prior  grantor,  the  defendant  was 
bound  to  take  notice  of  the  record 
of  plaintiff's  deed,  and  was  there- 
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fore  bound  by  the  restrictive  cove- 
nant therein  contained,  imposing  an 
easement  on  the  adjoining  properly. 
In  the  second  case  it  was  held  that  a 
grantee  of  a  lot  was  chargeable  with 
notice  of  a  building  restriction, 
which  was  contained  in  the  gran- 
tor's deed  of  an  adjoining  lot  to 
another  and  covered  both  lots, 
where  an  examination  of  the  records 
would  have  disclosed  such  covenant, 
and  reasonable  prudence  required 
such  examination  to  be  made,  and 
that  a  purchaser  is  chargeable  with 
notice  by  implication  of  every  fact 
affecting  the  title  and  discoverable 
by  an  examination  of  the  deeds,  or 
other  muniments  of  title  of  his 
grantor,  and  of  every  fact  as  to 
which  the  purchaser,  by  reasonable 
dilig^ce,  ought  to  become  acquaint- 
ed. See  also  Lowes  v.  Cart^,  124 
Md.  678,  93  Atl.  216;  Hitt  v.  Caney 
Fork  Gulf  Coal  Co.  124  Tenn.  334, 
139  S.  W.  693;  King  v.  St.  Louis 
Union  Trust  Co.  226  Mo.  351,  126 
S.  W.  415 :  2  Pom.  Eq.  Jur.  §  228, 
note  b ;  2  Tiffany,  Real  Prop.  2d  ed. 
§§  398,  567.  Under  our  Civil  Code, 
§  3320,  "deeds,  mortgages,  and  liens 
of  all  kinds,  which  are  now  required 
by  law  to  be  recorded  in  the  office 
of  the  clerk  of  the  superior  court 
of  each  county  within  a  specified 
time,  shall,  against  the  interests 
of  third  parties  acting  in  good  faith 
and  without  notice,  who  may  have 
acquired  a  transfer  or  lien  binding 
the  same  property,  take  effect  only 
from  the  time  they  are  filed  for  rec- 
ord in  the  clerk's  office." 

The  rule  in  this  state  is  that  a 
recorded  deed,  in  order  to  operate 
as  constructive  notice  to  a  bona  fide 
purchaser  of  land,  must  be  a  link  in 
the  purchaser's  chain  of  title.  See 
Koiiee-cove-  Folton  V.  Pitnuffl, 
sunt  in  ettmim  of  14  Ga.  531 ;  Cours- 
ey  V.  Coursey,  141 
Ga.  68,  80  S.  E.  462.  A  deed  lying 
outside  of  a  purchaser's  chain  of 
title  is  not  constructive  notice  of  the 
instrument.  There  is  no  diffculty  in 
applying  the  general  rule  where  a 
registered  deed  is  executed  by  one 
who  is  a  stranger  to  the  title  un- 
der which  the  purchaser  claims. 


Where,  however,  a  recorded  deed  to 
a  lot  forming  a  part  of  a  larger 
tract  contains  restrictive  covenants 
which,  by  the  terms  of  the  deed,  ap- 
ply to  other  lots  in  a  subdivision  or 
general  tract,  the  application  of  the 
rule  is  not  without  difficulty.  In 
view  of  the  provisions  of  Civil  Code, 
§  3320,  quoted  above,  we  are  of  the 
opinion  that  where  a  recorded  deed 
to  a  lot  forming  part  of  a  larger 
tract  contains  restrictive  covenants, 
which,  by  the  terms  of  the  deed,  are 
not  only  to  apply  to  the  lot  con- 
veyed, but,  as  in  this  case,  to  other 
lands  of  the  grantor,  a  purchaser  of 
one  of  the  lots  is  not  charged  with 
notice  of  the  covenant  contained  in 
a  prior  deed  from  the.  common 
grantor  to  another  lot  or  parcel  of 
the  general  tract. 

It  is  to  be  noted  that  the  bond  for 
title  from  the  Banking  Company  to 
Mrs.  Plane,  which  contained  the  re- 
strictive agreement,  applicable  not 
only  to  the  lot  conveyed,  but  to  other 
lands  of  the  grantor,  did  not  specifi- 
cally describe  such  other  lands ;  but 
we  do  not  rest  our  decision  upon 
this  circumstance  alone.  In  the 
case  of  Glorieux  v.  Lighthipe,  88  N. 
J.  L.  199,  96  Atl.  94,  Ann.  Cas. 
1917E,  484,  the  New  Jersey  re- 
cording acts  are  considered,  and  the 
recording  acts  of  New  Jersey  as 
there  construed,  so  far  as  the  point 
here  involved  is  concerned,  differ  in 
no  material  respect  from  our  regis- 
try acts.  The  conclusion  reached 
in  that  case  directly  sustains  the 
ruling  here  made.  The  rule  insist- 
ed upon  by  defendants  in  error 
would  compel  us  to  hold  that  any 
restrictive  agreement  in  any  deed 
from  the  same  grantor  affecting  any 
land  in  the  same  county  owned  by 
him,  which  covenant  is  expressed  in 
a  manner  as  to  indicate  what  lands 
it  operates  upon,  is  notice  from  the 
date  of  the  record  of  the  deed  to  all 
subsequent  purchasers  from  the 
same  grantor,  although  not  of  the 
same  land.  Logically,  the  rule  con- 
tended for  cannot  be  limited  to  con- 
veyances by  the  common  grantor  of 
adjoining  lots  or  of  parcels  of  a  gen- 
eral tract.  We  therefore  agree  with 
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the  New  Jersey  court  that  it  would 
"impose  an  intolerable  burden  to 
compel  him  [the  purchaser]  to  ex- 
amine all  conveyances  made  by  ev- 
eryone in  his  chain  of  title." 

It  is  insisted,  however,  that  the 
bond  for  title  from  the  Banking 
Company  to  Mrs.  Farland  described 
the  lot  as  "lot  No.  5  of  the  0.  F. 
Kauffman  plat,"  and  that  the  "O.  F. 
Kauffman  plat"  became  a  part  of  the 
bond  for  titie,  as  if  physically  at- 
tached. For  descriptive  purposes 
the  plat  did  become  a  part  of  the 
terms  of  the  bond  for  title.  Tal- 
madge  Bros.  v.  Interstate  Bldg.  &  L. 
Asso.  105  Ga.  650,  564.  565,  31  S.  E. 
618;  Tilley  v.  Malcolm,  149  Ga.  514, 
515,  101  S.  E.  127.  It  is,  however, 
unnecessary  to  decide  whether  the 
purchaser  would  be  compelled  to  ex- 
amine the  map  for  reservations, 
exceptions,  or  restrictions.  The 
only  plat  introduced  in  evidence  on 
the  interlocutory  hearing  was  a  plat 
made  by  Kauffman  in  May,  1909, 
and  filed  with  the  clerk  of  the  supe- 
rior court  of  Fulton  county  in  May, 
1909.  As  heretofore  pointed  out, 
Mrs.  Farland  purchased  lot  No.  5  on 
February  27,  1909.  The  reference 
in  her  bond  for  title  to  the  Kauff- 
man plat,  and  the  like  reference  in 
other  conveyances  executed  by  the 
Banking  Company  to  lots  of  the  gen- 
eral tract,  would  indicate  that  a 
Kauffman  plat  of  the  tract  was  in 
existence  at  the  time  of  Mra. 
Farland's  purchase.  However  this 
may  be,  there  is  in  the  record  no 
^  evidence  tending  to 

show  that  the  plat 

reference  to 


6 lat— effect  mu  to 
reBtrlction*. 


in  existence  at  the 
date  of  Mrs.  Far- 
land's  purchase,  ev- 
en if  such  plat  had  then  been  made, . 
showed  any  building  limit  or  build- 
ing line. 

It  seems  to  be  conceded,  and  such 
is  the  case,  that  the  Kauffman  plat 
was  never  of  record,  for  the  reason 
that  the  record  of  such  plat  in  the 
office  of  the  clerk  of  the  superior 
court  of  Fulton  county  is  not  author- 
ized by  statute.  Even  if  of  record, 
the  map  or  plat  offered  in  evidence, 
and  which  was  in  fact  deposited  in 


the  office  of  the  clerk  of  the  superior 
court  of  Fulton  county,  was  not  <^ 
record  at  the  date  of  Mrs.  Farland's 
purchase.  It  cannot  be  assumed 
that  the  plat  nuule  in  May,  1909, 
which  appears  in  the  record,  is  an 
exact  duplicate  of  the  Kauffman 
plat  referred  to  in  the  bond  for  tiUe 
from  the  Banking  Company  to  Mrs. 
Farland;  at  least,  so  far  as  tba 
building  limit  or  line  shown  thereon 
is  concerned.  Assuming  for  the 
purpose  of  the  case,  therefore,  that 
Mrs.  Farland  was  bound  to  call  for 
the  Kauffman  plat,  and  that  a  plat 
showing  a  building  limit  or  line 
would  be  sufficient  to  charge  her 
with  notice  of  the  general  scheme 
of  development,  as  contended  by  de- 
fendants in  error,  the  evidence  did 
not  authorize  the  judge  to  find  that 
the  plat  of  February  27,  1909,  if 
any  plat  was  then  in  existence,  in- 
dicated any  building  limit  or  re- 
striction whatever.  The  plaintiff  in 
error,  Hancock,  having  purchased 
from  one  without  notice,  is  protect- 
ed, and  the  grant  of  the  interloc- 
utory injunction  was  unauthorized 
by  the  evidence. 

We  have  said  that  if  Mrs.  Fa^ 
land,  through  whom  the  plaintiff  in 
error  claims,  was  without  notice,  ac- 
tual or  constructive,  of  the  restric- 
tive agreement  at  the  time  of  her 
purchase  of  the  lot,  the  plaintiff  in 
error  must  be  deemed  to  staJid  in  the 
position  of  a  bona  fide  purchaser  for 
value.  We  do  not  overlook  tiie  rok 
in  equity  that  to  constitute  (me  a 
bona  fide  purchaser  in  the  full  sense, 
three  conditions  must  concur:  He 
must  pay  the  purchase  money,  or  at 
least  place  himself  in  a  position 
where  he  is,  in  all  events,  bound  to 
pay  the  purchase  money;  he  must 
get  title ;  and  he  must  pay  the  pur- 
chase money  and  get  title  before 
notice  of  the  rights  of  third  persons. 
See  Gleaton  v.  Wright,  149  Ga.  220, 
100  S.  E.  72.  We  are  not  called  up- 
on to  decide  whether  the  rule  in 
equity  is  applicable  to  the  case  at 
bar,  because  the  evidence  in  the 
record  entirely  fails  to  show  that 
either  Mrs.  Farland  or  her  trans- 
feree had  notice  or  knoiriedge, 
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aetual  or  constrnctive,  of  the  re- 
strictive agreement  before  the  pay- 
ment of  the  purchase  money  and  the 
execution  and  delivery  of  the  deed 
by  the  Banking  Company  to  the  lot 
involved  in  this  case. 

The  evidence  to  the  admission  of 
which  exception  is  taken  was  admis- 
sible for  the  purpose  of  showing  a 
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general  scheme  of  development  in- 
volving a  building  reetriction,  bujt 
was  inadmissible  to  show  that  Mrs. 
Farland  purchased  the  lot  with  no- 
tice, either  actual  or  constructive,  of 
the  restrictive  agreement. 
Judgment  reversed. 

All  the  Justices  concur. 


ANNOTATION. 

Record  of  deed  ot  contract  for  oonveyance  (rf  one  parcel  widi  covenant  or 
easemttit  affecting  another  parcel  owned  by  grantor  as  constmctm 
notice  to  subsequent  purchaser  or  encumbrancer  of  latter  parceL 


Kajorltr  rnle. 

The  weight  of  authority  is  to  the 
effect  that  if  a  deed  or  a  contract  for 
the  conveyance  of  one  parcel  of  land, 
with  a  covenant  or  easement  affecting 
another  parcel  of  land  owned  by  the 
same  grantor,  is  duly  recorded,  the 
record  is  constructive  notice  to  a 
subsequent  purchaser  of  the  latter 
parcel.  The  rule  is  based  generally 
upon  the  principle  that  a  grantee  is 
chargeable  with  notice  of  everything 
affecting  his  title  which  could  be  dis- 
covered by  an  examination  of  the 
reeorda  of  the  deeds  or  other  muni- 
ments of  title  of  his  grantor.  Lowes 
V.  Carter  (1915)  124  Md.  678,  93  Atl. 
216;  McQUADE  V.  WiLCOX  (reported 
herewith)  ante,  997;  King  v.  St. 
Loais  Union  Trust  Co.  (1910)  226  Mo, 
351, 126  S.  W.  415;  Holt  v.  Fleischman 
(1902)  75  App.  Div.  693, 78  N.  Y.  Supp. 
647;  Whistler  v.  Cole  (1913)  81  Misc. 
619,  143  N.  Y.  Supp.  478,  affirmed  in 
(1914)  162  App.  Div.  920,  146  N.  Y, 
Supp.  1118;  Jones  v.  Berg  (1919) 
105  Waah.  69,  177  Pac.  712.  See  also 
Boyden  v.  Roberts  (1907)  131  Wis. 
659,  111  N.  W.  701. 

Thus,  in  McQUADE  v.  WiLCOX  (re- 
ported herewith)  ante,  997,  it  ap- 
peared that  the  plaintiff  bought  of  the 
defendant  a  building  lot  which  was  a 
part  of  a  piece  of  land  owned  and  plat- 
ted by  the  defendant  for  a  high-class 
residential  district.  The  deed  to  the 
plaintiff's  lot  contained  a  covenant 
that  the  property  in  the  plat  should  be 
used  for  residential  purposes  only. 
Subsequently  the  defendant  sold  her 
home  and  an  adjoining  lot,  both  of 


which  were  within  the  plat,  to  be  used 
as  a  restaurant  and  for  amusement 
purposes.  The  purchaser  contended 
that,  as  he  had  no  notice  of  the 
restrictions  in  the  plaintifTs  deed  he 
was  not,  bound  by  them.  The  court 
held  that  the  restrictions  in  the  deed 
created  reciprocal  negative  easements 
in  the  platted  property,  and  that  the 
recording  of  the  deed  gave  construc- 
tive notice  to  subsequent  purchasers 
of  lots  within  the  plat. 

Likewise,  in  Lowes  v.  Garter  (1915) 
124  Md.  678,  93  At!.  216,  it  appeared 
that  the  appellant  bought  a  lot  which 
was  a  part  of  a  subdivision  known  as 
"Ridgewood  park."  The  deed  given 
to  the  appellant  contained  a  restric- 
tion, among  others,  that  only  one 
residence  should  be  built  on  the  lot, 
and  also  a  covenant  that  each  and 
every  lot  owned  by  the  grantor  in 
Ridgewood  park  should  be  subject  to 
all  the  restrictions  contained  in  the 
appellant's  deed.  The  appellant's  deed 
was  duly  recorded.  Subsequently 
some  of  the  lots  owned  by  the  grantor 
in  Ridgewood  park  were  sold  under  a 
mortgage  foreclosure  sale,  and  title 
was  conveyed  to  the  appellee  without 
restrictions  as  to  the  use  of  the 
property,  and  without  reference  to 
the  covenants  in  the  appellant's  deed. 
The  appellee  made  preparations  to 
erect  fourteen  houses  on  five  of  the 
lots,  when  he  was  sought  to  be  en- 
joined by  the  appellant  on  the  ground 
that  the  covenant  in  her  deed  per- 
mitting the  building  of  but  one  house 
on  each  lot  subjected  the  lots  pur- 
chased by  the  appellee  to  the  same 
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restrictions.  The  appellee,  having:  had 
no  actual  notice  of  the  restrictions, 
contended  that  the  restrictions  in  the 
-appellant's  deed  afforded  no  construc- 
tive notice  of  their  existence  or  terms 
to  subsequent  purchasers  of  other 
property  of  the  grantor,  and  therefor 
had  no  binding  effect  on  him.  It 
was  held  that  the  covenant  with 
respect  to  the  restrictions  was  re- 
quired by  the  sta:tute  to  be  recorded, 
and  the  recording  thereof  gave  con- 
structive notice  of  its  stipulations,  the 
court  saying :  "It  was  the  evident 
design  of  the  parties  that  the  interest 
or  easement  thus  contracted  for  should 
be  securely  vested  in  tiie  vendee,  and 
given  all  the  protection  which  the  law 
affords.  To  that  end  the  covenant 
was  inserted  in  the  deed  for  the  lot^ 
to  which  the  right  was  appurtenant, 
and  placed  upon  the  public  land 
records.  The  statute  does  not  require 
that  such  an  agreement  shall  be  re- 
corded in  the  form  of  a  separate 
instrument.  The  method  adopted  was 
practical  and  appropriate,  and  was 
authorized  by  the  law  as  a  means  of 
safeguarding  the  rights  created  by 
the  deed  against  . adverse  interests  of 
later  origin.  In  our  opinion,  this 
purpose  has  been  accomplished  in  the 
present  case.  As  the  appellee  ob- 
tained his  title  through  the  fore- 
closure of  a  mortgage  which  was 
executed  after  the  easement  which  he 
is  now  contesting  had  become  a 
matter  of  public  record,  he  is  charge- 
able with  implied  notice  of  its  exist- 
ence and  effect,  and  must  be  held  to 
have  acquired  his  property  subject  to 
the  conditions  thus  imposed." 

So,  in  the  case  of  King  v.  St.  Louis 
Union  Trust  Co.  (1910)  226  Mo.  351, 
126  S.  W.  415,  it  appeared  that  a  cor- 
poration platted  a  piece  of  land  into 
building  lots,  the  whole  plat  being 
known  as  the "  "Rex  subdivision," 
which  was  suitable  for  high-class 
residential  purposes.  The  deed  of  one 
of  the  lots  to  the  plaintiff's  grantor 
contained  a  covenant  that  no  business 
or  apartment  houses  should  be  erected 
on  the  lot,  and  recited  that  all  the 
restrictions  in  the  deed  of  the  plain- 
tiff's grantor  were  imposed  on  every 
lot  in  the  Rex  subdivision,  which  deed 


was  properly  recorded.  Subsequently 
the  corporation  conveyed  some  of  the 
lots  in  the  Rex  subdivision  to  the 
defendant,  by  a  deed  which  did  not 
set  forth  the  restrictions  contained  in 
the  deed  to  the  plaintiff's  grantor,  but 
which  contained  the  following  recital: 
"All  the  said  above-described  real 
estate  being  subject  to  all  restrictions 
now  of  record  against  the  same." 
The  defendant  threatened  to  erect 
apartment  houses  and  flats « on  the 
lots,  and  the  plaintiff  brought  action 
to  enjoin  him  from  so  doing.  The  de- 
fendant contended  that  he  was  not 
chargeable  with  constructive  notice  of 
anything  contained  in  the  deed  to 
plaintiff's  grantor.  It  was  held  that 
as  the  deed  was  properly  recorded,  as 
required  by  statute,  the  defendant 
was  chargeable  with  constructive 
notice  that  his  lots  were  burdened 
with  the  restrictions  imposed  by  the 
deed  to  the  plaintiff's  grantor. 

Similarly,  in  Jones  v.  Berg  (1919) 
105  Wash.  69, 177  Pac.  712,  it  appeared 
that  one  Peterson  owned  a  lot  which 
he  conveyed  by  deed  to  the  plaintiff, 
adjoining  which  was  a  lot  in  which 
he  owned  an  undivided  one-half  inter- 
est. The  deed  to  the  plaintiff  con- 
tained covenants  that  no  buildings 
should  be  constructed  on  the  land 
conveyed,  or  on  the  adjoining  proper- 
ty, within  8  feet  of  the  boundary  line 
between  the  two  lots,  and  that  the 
covenants  should  be  binding  on  all 
subsequent  grantees,  etc.  Subsequent- 
ly Peterson  and  the  owner  of  the 
other  one-half  interest  in  the  adjoin- 
ing lot  executed  a  quitclaim  deed  of 
that  lot  to  a  mortgagee,  who  executed 
and  delivered  to  the  defendant  a 
warranty  deed  of  the  lot,  containing 
no  reference  to  any  building  restric- 
tions. The  defendant  began  the  con- 
struction of  a  dwelling  house  within 
8  feet  of  the  boundary  line  between 
the  two  lots,  and  the  plaintiff  brought 
an  action  for  an  injunction  to  restrain 
the  construction  of  the  house.  The 
defendant  contended  that  he  had  no 
notice  of  the  building  restriction  in 
the  plaintiff's  deed,  and  therefore  was 
not  bound  by  it.  It  was  held  that  the 
record  of  the  plaintiff's  deed  contain- 
ing the  covenant  encumbering  the 
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defendant's  lot  was  within  the  chain 
of  title  to  the  defendant's  lot,  and  was, 
therefore,  constructive  notice  of  the 
restriction  to  all  subsequent  pur- 
chasers of  the  lot.  The  court  added: 
"We  are  of  the  opinion  that  the  record- 
ing of  the  deed  from  Peterson  to 
Jones  [plaintiff],  and  the  indexing 
thereof,  as  above  noticed,  were  as 
effective  notice  of  the  building  restric- 
tion covenant  purporting  to  encumber 
the  Berg  [defendan1^s]  lot,  as  it  was 
notice  of  the  conveyuice  of  the  Jones 
lot." 

In  Holt  V.  Fleiachman  (1902)  75 
App.  Div.  593,  78  N.  Y.  Supp.  647,  it 
appeared  that  the  plaintiff's  grantor, 
owning  several  adjoining  lots,  con- 
veyed one  of  the  lots  to  the  plaintiff 
by  a  deed  containing  a  covenant  that 
the  houses  to  be  erected  on  the  adjoin- 
ing lots  should  be  placed  on  a  line 
with  the  fronts  of  the  then-existing 
houses,  which  deed  was  properly 
recorded.  The  defendant  acquired 
title  to  the  adjoining  property  under 
a  deed  in  a  partition  suit  between  the 
devisees  of  the  plaintiff's  grantor, 
which  deed  contained  no  restrictions 
or  references  to  the  covenants  in  the 
plaintiff's  deed.  It  was  held  that  the 
covenant  in  the  plaintiff's  deed  was 
constructive  notice  to  the  defendant  of 
the  restrictions  therein  contained,  and 
that  the  defendant  was  bound  thereby. 

Likewise,  in  Whistler  v.  Cole  (1913) 
81  Misc.  519,  143  N.  Y.  Supp.  478,  af- 
firmed in  (1914)  162  App.  Div.  920, 
146  N.  Y.  Supp.  1118,  it  appeared  that 
the  plaintiff's  grantor  owned  two 
adjoining  Iota  which  she  had  pur- 
chased from  different  persons.  One 
of  the  lots  she  conveyed  to  the  plain- 
tiff by  a  deed  which  contained  a 
covenant  that  no  building  would  be 
erected  on  the  lot  retained  by  the 
grantor,  nearer  to  the  street  than  the 
line  of  the  front  wall  of  the  building 
on  the  lot  conveyed  to  the  plaintiff. 
The  deed  to  the  plaintiff  was  properly 
recorded.  Subsequently  the  grantor 
conveyed  to  the  defendant  the  adjoin- 
ing building  lot,  by  a  deed  in  which 
there  was  no  covenant  or  restriction 
and  no  reference  to  the  covenant  in 
the  plaintiff's  deed.  The  defendant 
constructed  a  wall  on  his  lot  nearer 


to  the  street  than  the  front  wall  of 
the  plaintiff's  building,  and  the  plain- 
tiff brought  an  action  for  an  injunc- 
tion. It  was  held  that  tHe  action 
could  be  maintained,  since  the  defend- 
ant was  chargeable  with  constructive 
notice  of  the  restriction  ■  in  the  plain- 
tiff's deed,  the  court  saying:  "Reason- 
able prudence  would  require  of  the 
defendant,  when  about  to  purchase 
this  lot,  to  examine  the  conveyances 
made  by  his  grantor,  Elizabeth  P. 
Ladow.  during  the  time  she  owned  the 
lot  which  she  was  about  to  convey  to 
him,  to  determine  whether  or  not 
there  had  been  any  conveyances  by 
her  of  the  lot,  or  any  part  thereof,  she 
was  about  to  convey  to  him.  An  ex- 
amination of  the  record  would  have 
disclosed  that  in  April  of  the  same 
year  his  vendor  had  conveyed  to 
these  plaintiffs  the  adjoining  lot,  and 
in  the  conveyance  of  said  adjoining 
lot  is  the  covenant  in  question." 

Minority  rule. 

There  is  authority,  however,  for  the 
view  that  the  record  of  a  deed  is  not 
constructive  notice  of  a  covenant  or 
restriction  tiierein,  to  a  subsequent 
purchaser  from  the  same  grantor  of 
another  parcel  of  land  which  is 
affected  by  the  covenant  or  restriction. 

Thus,  in  Glorieux  v.  Lighthipe 
(1915)  88  N.  J.  L.  199,  96  Atl.  94,  Ann. 
Gas.  1917E,  484,  it  appeared  that  the 
defendant's  ancestor  conveyed  a  piece 
of  land  to  one  Marsh  by  a  deed  con- 
taining a  building  restriction,  and 
covenanted  in  the  deed  that  he  would 
not  convey  the  adjoining  lot  unless 
the  grantee  of  that  lot  entered  into  a 
covenant  of  the  same  nature  and  effect 
as  the  one  contained  in  the  deed  to 
Harsh.  The  defendants,  heirs  of  the 
grantor,  conveyed  the  adjoining  iands 
to  the  plaintiff  by  a  deed,  without  in- 
serting the  building  restriction  cove- 
nant. The  plaintiff  contended  that  he 
had  no  notice  of  the  restriction  on  the 
land  conveyed  to  him.  It  was  held 
that  the  record  of  the  deed  to  Marsh 
was  not  constructive  notice  to  the 
plaintiff  of  the  restrictions  contained 
therein  under  §  53  of  the  act  respect- 
ing conveyances  (Comp.  Stat.  p. 
1552),  making  the  record  notice  to  all 
subsequent  purchasers  of  the  execu- 
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tion  of  the  deed  and  its  contents.  The 
court  said:  "The  words  material  to 
the  present  case  are  'subsequent  pur- 
chasers.'^ Unless  Glorieux  [plaintiff] 
was  a  'subsequent  purchaser/  the 
statute  did  not  make  the  record  notice 
as  to  him.  The  question,  otherwise 
stated,  is  whether  'subsequent  pur- 
chaser' means  subsequent  purchaser 
from  the  same  grantor,  or  subsequent 
purchaser  of  the  same  land.  The 
more  natural  meaning  is  subsequent 
purchaser  of  the  same  land.  In  most 
cases  it  is  probable  that  ttte  grantor 
owns  no  other  land.  Even  where  he 
holds  other  tracts,  we  must  logically 
hold  either  that  the  statutory  notice 
applies  only  to  the  particular  land 
described  in  the  deed,  or  affects  all 
other  land  owned  by  the  grantor, — at 
least,  in  the  same  county, — whether 
in  the  same  or  different  muncipalities, 
whether  on  the  same  street  or  diffeiv 
ent  streets."  The  court  in  Glorieux  v. 
lighthipe  (N*  J.)  supra,  disapproved 


of  the  holding  of  the  court  in  the 
case  of  Rowland  v.  Andrus  (1912)  80 
N.  J.  Eq.  276,  83  Atl.  982,  reversed  in 
(1913)  81  N.  J.  Eq.  176.  86  Atl.  391, 
where  Judgment  was  reserved  on  the 
point  herein  involved,  saying:  "The 
limitation  to  adjoining  land  suggested 
by  the  learned  vice  chancellor  in  How- 
land  V.  Andrus,  at  p.  282,  is  not  sug- 
gested by  any  language  in  the  statute, 
and  would  lead  to  an  anomalous  situa- 
tion. It  would  charge  with  notice  the 
purchaser  of  an  adjoining  lot,  but  not 
the  purchaser  of  the  next  lot  but  one. 
on  the  same  large  tract." 

In  Hancock  v.  Gumu  (reported 
herewith)  ante,  1008,  it  is  held  that, 
where  a  recorded  deed  of  a  lot  which 
is  a  part  of  a  larger  tract  contains 
restrictive  covenants  which  apply  to 
all  the  lots  of  the  larger  tract  belong- 
ing to  a  common  grantor,  a  purchaser 
of  one  of  the  lots  of  the  tract  is  not 
chargeable  with  constructive  notice 
of  those  covenants.  L.  W.  B. 


BE  ADOPTION  OF  CHILD  BY  BOBERT  BEICHEL  and  Wife. 


FLORENCE  REICHEL  KENNING,  Appt., 

V. 

WALTER  REICHEL,  Respt. 

Minnewta  Supreme  Court  — April  IS,  19S1, 

(—  Minn.  — ,  182  N.  W.  517.) 

Adoption  —  complaint  by  heirs. 

1.  The  presumptive  heirs  of  the  adoptive  parents  cannot  complain  be- 
cause they  may  be  deprived  of  rights  of  inheritance  by  the  adoption  of  a 
child. 

ISee  note  on  this  question  beginning  on  page  1020.] 

—  purpose.  sustain  the  validity  of  the  proceeding. 

2.  The  purpose  of  an  adoption  pro-  The  decree  cannot  be  attacked  col- 
ceeding  is  to  change  the  status  of  the  laterally. 

child  in  its  relation  to  its  adoptive  [See  1  R.  C.  L.  595,  626.] 

parents,  and  the  child,  its  natural  Estoppel  —  denial  of  adoption, 

parents  or  guardian,  and  the  adoptive  4.  When  the  adoptive  parents  obtain 

parents  are  the  parties  to  the  proceed-  the  decree  they  asked  for  and  take  the 

ing.  child  into  the  family  and  treat  it  as 

[See  1  R.  C.  L.  592,  603,  611.]  their  own,  they  and  their  heirs  and 

—  compliance  with  statute.  personal  representatives  are  estopped 

3.  A  substantial  compliance  with  from  asserting  that  the  child  was  not 
the  requirements  of  the  statute  will  legally  adopted. 

Headnotes  by  Lees.  G. 
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Jodgment  —  adopUon  —  right  to 

notice. 

5.  After  the  death  of  her  adoptive 
parents,  appellant  made  an  ex  parte 
application  for  the  entry  nunc  pro 
tunc  of  a  decree  of  adoption.  The 
application,  which  was  not  based 
solely  on  the  court  records,  but  also 
on  affidavits  stating  facts  extraneous 
to  the  records,  was  granted.  There- 
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after,  on  the  motion  of  a  son  and  heir 
at  law  of  the  adoptive  parents,  the 
judgment  so  entered  was  vacated,  and 
he  was  given  an  opportunity  to  oppose 
appellant's  application.  Held,  that  the 
son  was  entitled  to  notice  before  the 
judgment  was  entered,  and  that  the 
court  properly  vacated  it  for  want  of 
such  notice. 


Appeal  by  the  adopted  daughter  from  an  order  of  the  District  Court 
for  Waseca  County  (Childress,  J.)  vacating  and  setting  aside  a  nunc  pro 
tunc  judgment  in  an  adoption  proceeding.  Affirmed, 

The  facts  are  stated  in  the  Commissioner's  opinion. 


Mr.  A.  C  Middelstadt,  for  appellant: 
Only  the  adoptive  parents  and  the 
child  were  parties  to  the  adoption 
proceeding,  and  one  not  a  party  to  a 
proceeding  is  not  entitled  to  have  a 
default  judgment  vacated. 

Stewart  v.  Duncan,  40  Minn.  410, 
42  N.  W.  89;  Kern  v.  Chalfant,  7 
Minn.  487,  Gil.  394;  Johnson  v.  Lough, 
22  Minn.  203;  Wolfs  Appeal,  10  Sadler 
(Pa.)  139,  22  W.  N.  C.  93,  18  Atl.  760; 
Cubitt  V.  Cubitt,  74  Kan.  853,  86  Pac. 
476;  Coleman  v.  Coleman,  81  Ark.  7, 

98  S.  W.  733;  Re  McKeag,  141  Cah  403, 

99  Am.  St.  Rep.  80,  74  Pac.  1039; 
Mullany's  Adoption,  25  Pa.  Co,  Ct.  661; 
Brown's  Adoption,  25  Fa.  Super.  Ct. 
259;  Nugent  v.  Powell,  4  Wyo.  173, 
20  L.R.A.  199,  62  Am.  St.  Rep.  17,  33 
Pac.  23;  Chester  v.  Graves,  159  Ky. 
244,  166  S.  W.  998,  Ann.  Cas.  1916D, 
678;  Long  v.  Stafford.  103  N.  Y.  274, 
8  N.  E.  522;  Jones  v.  Leeds,  41  Ind. 
App.  164.  83  N.  E.  626;  McQuiston's 
Estate,  238  Pa.  313,  86  Atl.  207;  Re 
Allen,  162  Cal.  625,  124  Pac.  237; 
Brown  v.  Brown,  101  Ind.  340;  Van 
Matre  v.  Sankey,  148  III.  536,  23  L.R.A. 
666,  39  Am.  St.  Rep.  196,  36  N.  E.  628; 
Parsons  v.  Parsons,  101  Wis.  76,  70 
Am.  St  Rep.  894,  77  N.  W.  147; 
Jenkins  v.  Peckinpaugh,  40  Ind.  133; 
Plume  V.  Howard  Sav.  Inst.  46  N.  J.  L. 
227;  Ross  v.  Ross,  129  Mass.  248,  87 
Am.  Rep.  321. 

There  was  ample  evidence  to  sustain 
the  decree  of  adoption. 

Horner  v.  Maxwell,  171  Iowa,  660, 
153  N.  W.  831;  Young  v.  McClannahan, 
187  Iowa,  1184,  175  N.  W.  26;  Fer- 
guson v.  Herr,  64  Neb.  649,  90  N.  W. 
626,  94  N.  W.  642;  Fiske  v.  Lawton, 
124  Minn.  85,  144  N.  W.  455;  Sorenson 
V.  Rasmussen,  114  Minn.  324,  35 
L.R.A.(N.S.)  216,  131  N.  W.  825:  Re 
Anonymous,  80  Misc.  10,  141  N.  Y. 
Supp.  700;  Coombs  t.  Cook.  35  Okla. 


326,  129  Pac.  698;  Moore  v.  Bryant, 
10  Tex.  Civ.  App.  131,  31  S.  W.  223; 
Quinn  v.  Quinn,  6  S.  D.  328,  49  Am. 
St  Rep.  876,  58  N.  W.  808;  Haworth 
V.  Haworth,  123  Mo.  App.  303,  100 
S.  W.  631;  Kennedy  v.  Borah,  226  lU. 
243,  80  N.  E.  767;  Bell  v.  Bell,  181 
U.  S.  175,  46  L.  ed.  804,  21  Sup.  Ct 
Rep.  651;  Kirschner  v.  Dietrich,  110 
Cal.  602,  42  Pac.  1064;  Zoellner  v. 
Zoellner,  46  Mich.  611,  9  N.  W.  831; 
Wallis  V.  First  Nat  Bank,  166  Wis. 
583,  145  N.  W.  196. 

Messrs.  Johnston  &  Carman,  for  re- 
spondent : 

The  heirs  and  representatives  of 
Robert  and  Mary  Reichel  were  en- 
titled as  a  matter  of  right  to  notice  of 
the  application  of  Florence  Kenning, 
and  failure  to  give  such  notice  was 
such  a  defect  In  the  proceeding  as  to 
warrant  the  court  in  vacating  the 
same  and  granting  to  the  respondent 
the  right  to  be  heard. 

23  Cyc.  844,  846;  Black,  Judgm.  g 
134;  Auerbach  v.  Gieseke,  40  Minn. 
258,  41  N.  W.  946;  Berthold  v.  Fox, 
21  Minn.  61;  Reynolds  v.  Adams,  90 
Neb.  343,  133  N.  W.  401;  Chester  v. 
Graves,  159  Ky.  244,  166  S.  W.  998, 
Ann.  Cas.  1916D.  678. 

Lees,  C  filed  the  following  opin- 
ion: 

The  appellant,  on  May  3.  1920, 
obtained  an  ex  parte  order  for  the 
entry  of  judgment  nunc  pro  tunc  in 
the  district  court  of  Waseca  county 
in  an  adoption  proceeding  com- 
menced in  that  court  in  1886.  The 
order  was  baaed  on  affidavits,  from 
which  it  appeared  that  appellant's 
age  is  thirty-six  years ;  that  Robert 
Reichel  and  Mary  his  wife,  made 
application  for  leave  to  adopt 
her;  that  they  were  represented 
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by  attorneys ;  that  the  petition 
was  heard  at  the  October,  1886, 
term  of  the  district  court;  that  the 
petitioners  were  sworn  as  witnesses 
in  their  own  behalf ;  that  the  origi- 
nal files  in  the  clerk's  office  cannot 
be  found,  and  there  is  no  order,  de- 
cree, or  record  showing  how  the 
court  disposed  of  the  matter;  that 
the  Reichels  cared  for  appellant 
since  infancy,  and  that  she  was  a 
member  of  their  household  until  she 
was  eighteen  years  of  age.  Honor- 
able Thomas  S.  Buckham,  who  was 
then  the  presiding  judge,  made  an 
affidavit,  stating  that  it  was  always 
his  practice  to  grant  a  petition  for 
the  adoption  of  a  child  when  a  prop- 
er showing  was  made,  and  to  in- 
struct the  attorneys  representing 
the  petitioners  to  draw  the  Older  for 
adoption;  that  he  had  no  recollec- 
tion of  this  particular  proceeding, 
but  believed  from  examination  of 
certified  copies  of  the  entries  in  the 
clerk's  records  that  he  signed  an  or- 
der for  the  adoption  of  appellant  by 
the  Reichels.  ^ 

Pursuant  to  the  order  of  May  3d, 
judgment  was  entered  May  6,  1920. 
In  September,  1920,  Walter  Reichel, 
a  son  of  Robert  and  Mary  Reichel, 
applied  to  the  court  for  an  order 
vacating  the  judgment.  His  appli- 
cation was  supported  by  his  affi- 
davit, showing  that  he  is  a  resident 
of  Waseca;  that  his  father  died 
June  20,  1909,  and  his  mother, 
August  20,  1919,  and  that  she  died 
Intestate;  that  she  left  an  estate  in 
Minnesota,  and  that  the  probate 
court  of  Redwood  county  has  ap- 
pointed an  administrator;  that  he 
and  his  brother,  George  Reichel, 
who  resides  at  Almont,  North  Da- 
kota, are  the  only  living  children  of 
Robert  and  Mary  Reichel,  and  are 
the  heirs  at  law  of  the  latter,  and 
that  no  notice  of  the  application  for 
the  entry  of  the  order  and  judgment 
in  question  was  ever  served  on  him 
or  his  brother,  although  appellant 
knew  his  place  of  residence,  and 
that  he  had  an  interest  in  his  moth- 
er's estate.  The  administrator  of 
Mary  Reichel's  estate  was  appointed 
May  3,  1920,  and  was  not  notified  of 


appellant's  application.  There  was 
no  affidavit  of  merits,  and  the 
grounds  for  opposing  the  entry  of 
the  judgment  were  not  disclosed. 
The  court  vacated  the  judginent, 
and  granted  leave  to  Walter  Reichel 
to  appear  and  file  objections  to  the 
entry  thereof  nunc  pro  tunc. 

The  purpose  of  an  adoption  pro- 
ceeding is  to  change  the  status  of 
the  child  in  its  relation  to  its  adop- 
tive parents.  Van 
Matre   v.   Sankey,  i^JKle^- 
148    III    536,  23 
L.R.A.  665,  39  Am.  St.  Rep.  196,  36 
N.  E.  628.    The  parties  to  it  are 
the  child,  its  natural  parents  or 
guardian,  and  the  adoptive  parents. 
Furgeson  v.  Jones,  17  Or.  204,  3 
L.R.A.  620,  11  Am.  St.  Rep.  808, 20 
Pac.  842.   There  need  not  be  more 
than  a  substantial 
compliance  with  the  Wi?"SJL"?l. 
requirements  of  the 
statute  to  sustain  the  validity  of 
the  proceeding.    Jossey  v.  Brown, 
119  Ga.  758,  47  S.  E.  350;  Coleman 
V.  Coleman,  81  Ark.  7,  98  S.  W.  733; 
Nugent  V.  Powell,  4  Wyo.  173,  20 
L.R.A.  199,  62  Am.  St.  Rep.  17,  33 
Pac.  23.    An  order  or  decree  of 
adoption  cannot  be  attacked  col- 
laterally by  the  parties  to  the  pro- 
ceeding, their  heirs,  or  personal 
representatives.    Parsons  v.  Par- 
sons, 101  Wis.  76,  70  Am.  St.  Rep. 
894,  77  N.  W.  147;  Re  McKeag,  141 
Cal.  403,  99  Am.  St.  Rep.  80.  74 
Pac.  1039.   The  presumptive  heirs 
of  the  adoptive  parent?  have  no 
vested  rights  of  in- 
heritance of  which  i:Sr«.'"*"* 
they  may  not  be  de- 
prived by  the  act  of  their  parents 
in  adopting  a  child,  who  will  have 
a  right  to  inherit  from  them  and 
their  descendants.    Gray  v.  Gard- 
ner, 81  Me.  554, 18  Atl.  286.  When 
the  adoptive  parents  invoke  the 
jurisdiction  of  the  K,,oppei_ 
court  and  get  the  of 
order     or  decree 
they  ask  for,  and  take  the  child  in- 
to the  family  and  treat  it  as  their 
own,  they  are  estopped  from  there- 
after  asserting  that  the  child  was 
not  legally  adopted,  and  the  estoppel 
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extends  to  their  heirs  and  personal 
representatives.  Gray  v.  Gardner, 
and  Van  Matre  v.  Sankey,  supra; 
Wolf's  Appeal,  10  Sadler  (Pa.)  139, 
22  W.  N.  C.  139,  13  Atl.  760;  San- 
key's  Case,  4  Pa.  Co.  Ct.  624;  MuV 
lany's  Adoption,  '25  Pa.  Co.  Ct.  561. 
With  these  principles  as  the  basis 
for  his  argument,  appellant's  coun- 
sel contends,  in  substance,  that  it 
was  within  the  discretion  of  the 
district  court  to  require  notice  of 
the  entry  of  judgment  to  be  given 
to  the  heirs  or  personal  represen- 
tatives of  Mary  Reichel,  but  that 
they  were  not  entitled  to  notice  as 
a  matter  of  right.  If  the  contention 
is  correct,  it  may  be  that  the  court 
should  not  have  vacated  the  judg- 
ment on  an  application  unaccompa- 
nied by  a  showing  of  merits. 

For  the  purposes  of  this  case  we 
will  assume  that,  if  a  decree  of 
adoption  had  been  made  and  entered 
when  the  petition  was  heard,  and 
pursuant  thereto  appellant  was 
taken  into  the  Reichel  family,  nei- 
ther her  adoptive  parents  nor  their 
heirs  or  personal  representatives 
could  have  it  vacated.  But  it  does 
not  appear  that  a  decree  was  en- 
tered at  the  time  of  the  hearing. 
This  was  not  a  feature  of  any  of  the 
cases  to  which  reference  has  been 
made. 

If  John  Reichel  had  died  without 
issue,  his  wife  surviving  him,  would 
the  court  have  had  jurisdiction  to 
ent^r  the  decree  nunc  pro  tunc, 
without  notice  to  the  widow?  The 
effect  of  the  decree  would  be  to 
make  appellant  the  child  of  the 
Reichels  from  and  as  of  the  date 
thereof,  with  the  right  to  inherit 
from  them  the  same  as  though  she 
had  been  their  legitimate  offspring. 
Rev.  Laws  1905,  §§  3615,  3616; 
Sorenson  v.  Rasmussen,  114  Minn. 

324.  35  L.R.A.(N.S.)  216, 131  N.  W. 

325.  The  entry  of  the  decree  would 
ipso  facto  diminish  the  widow's 
share  in  her  husband's  estate.  We 
think  this  could  not  be  done  with- 
out notice  to  her. 

Do  the  Reichels*  sons  occupy  the 
same  position  as  their  mother  in  the 
case  supposed?  The  only  difference 
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we  perceive  is  this:  The  mother 
was  a  party  to  the  adoption  pro- 
ceeding, and  they  were  not.  But 
according  to  the  authorities  we  have 
cited,  the  refusal  to  allow  the  heirs 
of  an  adoptive  parent  to  question 
the  decree  is  properly  founded  on  the 
proposition  that  they  stand  in  the 
shoes  of,  and  are  in  privity  with, 
the  deceased  parent,  and  hence  are 
estopped  from  questioning  the  de- 
CTee  if  he  was  estopped.  Because 
of  their  privity,  their  right  to  no- 
tice must  be  the  same  as  their  par^ 
ents,'  if  their  property  rights  are 
similarly  affected,  as  they  would  be 
in  the  present  case. 

Counsel  for  appellant  argues  that 
judgment  may  always  be  entered, 
nunc  pro  tunc  and  without  notice, 
if  the  court  records  clearly  show 
that  it  should  and  would  have  been 
entered  but  for  the  neglect  of  the 
clerk.  This  is  asserted  on  the  the- 
ory that  a  court  has  inherit  power 
to  correct  the  mistakes  and  omis- 
sions of  the  clerk  in  entering  the 
judgment  pronounced  by  the  court, 
if  the  .parties  are  still  in  statu  quo 
and  the  rights  of  third  parties  have 
not  intervened.  National  Council 
V.  Silver,  138  Minn.  330,  10  A.L.R. 
528, 164  N.  W.  1015;  Re  Wight,  134 
U.  S.  136,  33  L.  ed.  865,  10  Sup.  a. 
Rep.  487.  But  when  an  application 
for  the  entry  of  judgment  nunc  pro 
tunc  is  not  based  wholly  on  the  rec- 
ords, but  on  extraneous  proof  as 
well,  those  whose  property  rights 
will  be  directly  affected  ought  to 
have  an  opportunity  to  present 
countervailing  testimony.  1  Free- 
man, Judgm,  64.  It  seems  to  us,  as 
stated  in  1  Black,  Judgm.  §  134, 
that  the  necessity  of  notice  depends 
largely  upon  the  sources  which  are 
to  furnish  the  evidence  of  the  judg- 
ment to  be  entered.  If  the  exami- 
nation is  to  be  wholly  confined  to 
the  records,  the  presence  of  the  par- 
ties could  not  affect  the  result,  for 
they  would  have  no  room  to  contest 
an  application  based  on  records 
which  apeak  for  themselves.  Appel- 
lant's application  was  based  in  part 
on  proof  dehors  the  record.  Such 
proof  was  competent.  Lundberg  v. 
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Single  Men's  Endowment  Asso.  41 
Minn.  508,  43  N.  W.  394;  note  to 
Chester  v.  Graves,  Ann.  Cas.  1915D, 
pp.  684,  687. 

There  are  material  statements  of 
fact  in  appellant's  affidavit  which  no 
one  has  had  an  opportunity  to  con- 
trovert, and  we  think  the  ease  is  one 
jod«rm«t-  falling  within  the 
adoption— rivht    scopc  of  the  prfnci- 

tonotl«.  g^^jg^  jjj. 

Black.  The  rule  applied  to  the 
amendment  of  judgments  in  ordi- 
nary actions  is  that  there  must  be 
notice  to  the  adverse  party 
(Berthold  v.  Fox,  21  Minn.  51),  and 
to  any  other  person  whose  title  to 
proRKTty  will  be  affected  by  the  en- 
try of  the  proposed  judgment 
(Montgomery  v.  Viers,  130  Ky.  694, 
114  S.  W.  251 ;  Wimbberly  v.  Mans- 
field, 70  Ga.  783). 

Adoption  proceedings,  as  already 
indicated,  are  not  classified  with 
ordinary  civil  actions,  but  there  is 
an  analogy  in  at  least  one  particu- 
lar. A  decree  of  adoption  invests 
the  child  with  t^e  right  to  inherit 
the  property  of  the  adoptive  par- 
ents, and  a  judgment  in  many 
classes  of  actions  between  adverse 


parties  may  invest  the  party  recor- 
ering  it  with  the  title  to  or  an  inter- 
est in  property. 

We  do  not  hold  that  the  court 
records  were  insufficient  to  establish 
prima  facie  that  the  Reichels'  "peti- 
tion  for  leave  to  adopt  appellant 
was  granted.    The  records  show 
that  the  petition  was  heard,  and, 
of  course,  it  then  became  the  du^ 
of  the  court  to  act  upon  it,  and  it 
will  be  presumed  that  the  courb  pe^ 
formed  its  duty.  But  appellant  was 
unwilling  to  rely  solely  uxwn  the  rec- 
ords.  She  asked  the  court  to  con- 
sider additional  facts  set  forth  in 
her  affidavit.   Her  statements  were 
persuasive  evidence  that  the  peti- 
tion should  be  granted,  and  suffi- 
cient, if  uncontradicted,  to  justify 
the  entry  of  the  judgment  nunc  pro 
tunc.  Presumab^  the  court  considp 
ered  and  was  influenced  by  them. 
The  respondent  has  not  had  his  day 
in  court  to  controvert  statements  of 
fact  upon  which  the  action  of  the 
court  was  founded.  The  court  was 
right  in  vacating  the  order  and 
judgment. 

The  order  appealed  from  is 
affirmed. 


ANNOTATION. 


Right  oi  presnmptivc  hdr  to  object  to  acl<9tSoi 


I.  Direct  proceedinsr,  1020. 
II.  Collateral  proceeding: 

a.  In  general,  1024. 

b.  Estoppel,  1030. 

/.  Direct  proceeding. 

The  presumptive  or  natural  heir  of 
an  adoptive  parent  ordinarily  has  no 
standing  to  attack  by  a  direct  proceed- 
ing the  validity  of  an  adoption  order 
or  decree.  Gray  v.  Gardner  (1888) 
81  Me.  654.  18  Atl.  286;  Bird  v.  Young 
(1897)  66  Ohio  St.  210,  46  N.  E.  819; 
Wolf'B  Appeal  (1888)  10  Sadler  (Pa.) 
139,  22  W.  N.  C.  93, 13  Atl.  760,  affirm- 
ing (1888)  4  Pa.  Co.  Ct.  624;  Brown's 
Adoption  (1904)  25  Pa.  Super.  Ct.  259; 
Mullany's  Adoption  (1901)  25  Pa.  Co. 
Ct.  561;  Parsons  v.  Parsons  (1898) 
101  Wis.  76,  70  Am.  St  Rep.  894,  77 
N.  W.  147.  See  also  Re  Ward  (1908) 


in. 


69  Misc.  328,  112  N.  Y.  Supp.  282,  set 
out  infra,  II.  a.  Compare  the  re- 
ported case  (Re  Reichel,  ante,  1016). 

Ab  was  said  in  the  leading  case  of 
Wolfs  Appeal  (1888)  10  Sadler  (Pa.) 
139,  22  W.  N.  C.  93,  18  Atl.  760,  affirm- 
ing (1888)  4  Pa.  Co.  Ct.  624.  which 
was  a  direct  proceeding  brought  after 
the  death  of  an  adoptive  parent :  "But 
apart  from  the  insufficiency  of  this 
application,  what  standing  in  court 
have  these  applicants  to  ask  that  this 
decree  of  adoption  shall  be  vacated? 
When  the  proceedings  were  instituted 
and  the  decree  of  adoption  made,  tiie 
court  undoubtedly  had  jurisdiction  of 
the  subject-matter,  to-wit,  the  child, 
Caroline  C.  Sankey,  and  the  promotion 
of  her  welfare.  Mmediatoly  on  the 
entry  of  the  decree,  and  thereafter, 
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she  was  entitled  to  be  maintained  and 

educated  by  Samuel  Sankey,  and  on 
his  death  was  entitled  to  inherit  as  his 
child.  Nearly  nine  years  after  the 
decree  was  entered,  and  more  than 
one  year  after  the  death  of  her 
adopted  father^  his  administrator  and 
collateral  heirs  come  into  court  and 
ask  that  this  decree  of  adoption  be 
vacated.  They  are  not  here  in  the 
interest  nor  on  behalf  of  the  innocent 
subject  of  adoption,  but  decidedly 
against  the  same.  They  are  either 
strangers  to  the  adoption  proceedings, 
and  therefore  have  no  standing  in 
court,  or  they  are  privies  in  blood,  or 
in  law,  and  stand  in  the  shoes  of 
Samuel  Sankey,  through  and  under 
whom  they  claim.  Surely  Samuel 
Sankey,  if  living,  would  not  be  heard 
in  this  court  questioning  its  decree 
made  at  his  solicitation.  He  invoked 
the  jurisdiction  of  the  court;  he  asked 
that  the  decree  of  adoption  should  be 
made;  he  got  what  he  desired;  and 
he  woald  not  now  be  allowed  to  ques- 
tion the  means  he  set  in  motion.  If 
any  wrong  was  done,  Samuel  Sankey 
did  it,  and  neither  he  nor  those  who 
claim  under  him  can  be  permitted  to 
take  advantage  of  his  wrong  to  the 
prejudice  of  an  innocent  party." 

See  to  the  same  effect,  Malluiy's 
Adoption  (1901)  26  Pa.  Co.  Ct.  561, 
and  Brown's  Adoption  (1904)  26  Pa. 
Super.  Ct.  269,  quoting  with  approval 
from  the  opinion  in  Wolf's  Appeal 
(Pa.)  supra. 

In  Parsons  v.  Parsons  (1898)  101 
Wis.  76,  70  Am.  St.  Rep.  894,  77  N.  W. 
147,  the  widow  of  an  adoptive  father 
alleged  that  her  consent  to  the  adop- 
tion was  without  any  independent  will 
on  the  subject,  but  solely  to  gratify 
her  husband ;  that  neither  intended  to 
give  the  child  any  rights  as  heir  of 
the  father;  that  she  did  not  know 
when  she  signed  the  petition  that  the 
allegation  therein  to  the  effect  that  an 
uncle,  one  Rnssell,  was  one  of  the 
child's  next  of  kin,  was  untrue,  but 
that  the  said  Kussell  knew  that  the 
boy  then  had,  as  the  fact  was,  a 
brother  living  who  was  twenty-one 
years  of  age.  It  was  held,  on  the 
ground,  among  others,  of  estoppel, 
that  the  widow  was  not  entitlCHi  to 


have  the  decree  of  adoption  vacated, 
the  court  saying:  "The  proceedings 
to  avoid  the  judgment  of  adoption  are 
clearly  of  an  equitable  nature,  and 
after  the  lapse  of  many  years,  during 
which  time  the  status  of  the  subject 
of  adoption  has  been  recognized  as 
legally  fixed  by  the  judgment  of  the 
county  court  by  all  parties  to  the  pro- 
ceedings, one  of  those  parties  on 
whose  motion  the  judgment  was 
rendered  is  in  no  position  to  appeal 
to  the  equity  powers,  of  the  court  to 
declare  it  void.  The  plainest  princi- 
ples of  estoppel  apply  to  the  situation. 
Appellant  petitioned  for  the  judgment. 
It  was  entered  on  her  motion.  The 
person  most  interested,  the  child,  was 
a  ward  of  the  court,  and  its  status  for 
Mfe  was  entirely  and  irrevocably 
changed  by  the  result  of  the  proceed- 
ings, if  they  were  valid.  Their 
validity  was  recognized  by  the  appel- 
lant till  she  became  pecuniarily  in- 
terested in  changing  her  position. 
Clearly,  she  cannot  be  aided  by  a 
court  of  equity  to  do  that,  to  the  injury 
of  the  person  she  was  instrumental  in 
locating  in  her  family  as  her  adopted 
son." 

With  respect  to  the  right  of  pre- 
sumptive heirs  to  attack  the  validity 
of  an  adoption  in  a  direct  proceeding, 
the  court  said  in  Bird  v.  Young  (1897) 
66  Ohio  St.  210,  46  N.  E.  819;  Even  if 
this  entry  were  held  to  be  a  judgment, 
it  is  not  easy  to  see  how  these  plain- 
tiffs can  have  a  standing  to  attack  it. 
The  record  is  valid  on  its  face,  and  by 
force  of  the  statute,  save  as  to  fraud, 
imports  absolute  verity.  The  ancestor 
of  these  plaintiffs  invoked  the  action 
taken,  and  surely  he  could  not  be 
heard  to  question'  its  validity  on  the 
ground  that  the  acknowledgment  was 
had  away  from  the  office  of  the  court. 
Courts  are  not  ordinarily  open  for  the 
purpose  of  setting  aside  action  taken 
and  entries  made,  on  the  motion  of  the 
party  who  has  procured  them.  And  if 
the  ancestor  would  be  estopped  to  ask 
a  vacation  of  this  entry  on  the  ground 
stated,  how  can  those  who  stand  as 
privies  in  blood,  and  acquire  their 
rights,  if  any  they  have,  directly  from 
him.  have  any  better  right  to  be 
heard?" 
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The  decision  in  Gray  v.  Gardner 
(1888)  81  Me.  564,  18  Atl.  286,  was  to 
Uie  same  effect,  but  was  based  on  a 
statute  naming  the  persons  who  might 
appeal  from  an  order  of  adoption.  It 
appeared  that  the  adopting  parent 
died  a  few  weeks  after  the  order  of 
adoption  was  entered,  and  the  pre- 
sumptive heirs  after  his  death  filed 
an  appeal.  The  court  said:  "The 
statute  provides  that  'any  petitioner, 
or  any  such  child  by  his  next  friend, 
may  appeal  from  such  decree  to  the 
supreme  court  of  probate  .  .  .  as  in 
other  cases.'  Rev.  Stat  chap.  67.  §  36. 
Here  is  a  precise  designation  of  the 
parties  allowed  the  right  of  appeal. 
Neither  of  these  parties  saw  fit  to 
appeal  at  the  time  the  decree  was 
passed.  At  that  time,  the  petitioner 
living,  it  is  clear  the  heirs  presump- 
tive had  no  right  of  appeal.  They 
were  not  the  petitioners,  nor  could 
they  in  any  legal  sense  be  the  repre- 
sentatives of  the  petitioner.  The 
adoption  of  the  child  would  impose  no 
duties  or  obligations  upon  them.  Nor 
had  they  any  vested  rights  as  heirs 
which  the  adoption  would  interfere 
with,  nothing  in  this  respect,  the 
prospect  of  which,  it  was  not  entirely 
competent  for  the  petitioner  to  de- 
prive them,  either  by  the  adoption  of 
an  heir  or  in  the  various  other  methods 
known  to  the  law.  Nor  are  their 
rights  increased  by  her  death.  If  they 
are  deprived  of  their  inheritance,  it  is 
by  an  act  of  the  ancestor  legal  and 
competent  for  her  to  perform,  and  by 
which  they  must  abide." 
It  has  been  held,  moreover,  that  a 
.  statute  providing  for  adoption  with- 
out notice  to  the  next  of  kin  of  the 
adoptive  parent  is  constitutional. 
Bird  v.  Young  (Ohio)  supra,  wherein 
the  court  said:  "A  point  advanced, 
though  not  argued,  is  that  the  act  is 
unconstitutional.  It  rests,  we  suppose, 
upon  the  assumption  that  rights  of 
parties  next  of  kin  to  the  declarant 
may  be  taken  away  without  notice. 
This  is  answered  by  the  proposition, 
heretofore  suggested,  that  no  vested 
rights  do  or  can  exist  at  the  time  of 
the  proceeding.  And,  as  to  mere  pre- 
sumptive rights,  it  is  clearly  within 
the  competency  of  the  general  as- 


sembly to  modify,  amend,  or  repeal 
statutory  provisions  regulating  de- 
scents and  distributions  at  any  time; 
and  it  is  equally  competent  to  reach 
Buch  result  by  indirection,  as  by  tlie 
short  cut  of  a  direct  repeal." 

In  the  reported  case  (Re  RracHBL, 
ante,  1016),  however,  it  is  held  that, 
on  an  application  to  nave  an  order 
and  decree  of  adoption  entered  nunc 
pro  tunc  after  the  death  of  the  adop- 
tive parents,  the  natural  heirs  of  the 
parents  are  necessary  parties  to  the 
proceeding.  It  is  to  be  noted  that  the 
decision  is  based  on  the  ground  that 
the  heirs  stand  in  the  place  of  the 
adoptive  parents,  who  would,  of 
course,  in  their  lifetime,  be  necessar; 
parties  to  such  a  proceeding.  It  ii 
stated,  on  the  other  hand,  that  the 
presumptive  heirs  of  adoptive  parents 
have  no  vested  rights  of  inheritance 
of  which  they  may  not  be  deprived  by 
the  adoption. 

In  Massachusetts  the  presumptive 
heirs  or  next  of  kin  of  an  adoptive 
parent  are  permitted  to  maintain  a 
direct  proceeding  to  have  an  adoption 
decree  revoked,  on  the  ground  of 
fraud  or  undue  influence  on  the 
adoptive  parent.  Tucker  v.  Fisk 
(1891)  164  Mass.  674,  28  N.  E.  1051; 
Phillips  V.  Chase  (1909)  203  Mass. 
566,  30  L.R.A.(N.S.)  169,  89  N.  E. 
1049,  17  Ann.  C^s.  644;  Raymond  v. 
Cooke  (1917)  226  Mass.  326,  115  N.  £. 
428.  Thus,  in  Tucker  v.  Fisk  (Mass.) 
supra,  it  was  held  that  the  next  of  kin 
of  an  adoptive  parent  were  entitled  to 
have  an  adoption  decree  set  aside 
after  her  death,  on  the  ground  that 
the  adoptive  parent  was  insane  at  the 
time  of  the  adoption,  and  that  a  fraud 
was  practised  on  her.  The  court  said: 
"The  respondent  further  insists  that 
the  petitioners  have  no  standing  in 
court,  and  no  right  to  be  heard.  It  is 
true  that  the  next  of  kin  of  Eliza  Jane 
Fisk  could  not  have  appealed  from 
the  decree  of  adoption  during  her  life- 
time. The  only  way  in  which  th^ 
could  have  attacked  it  would  have 
been  to  procure  the  appointment  of  a 
guardian  who  could  have  taken  an 
appeal  or  other  proceedings  in  her 
name.  Whether,  in  case  they  had 
petitioned  for  the  appointment  of  ■ 


Digitized  by  Google 


ANNO.— ADOPTION— OBJECTION— BY  HEIR. 


102S 


guardian  and  the  probate  court  had 
refused  to  appoint  one,  that  would 
have  been  concluaive  upon  them  in 
any  subsequent  proceedings,  we  do 
not  now  consider.  The  petitioners 
lived  out  of  the  state  at  the  time  when 
the  adoption  proceedinga  were  insti- 
taited,  and  do  still  so  reside,  and  were 
entirely  ignorant,  till  after  the  death 
of  said  Eliza,  of  her  condition  and  of 
the  facts  attending  the  adoption.  If 
they  cannot  now  be  heard,  there  would 
seem  to  be  no  way  in  which  the  adop- 
tion proceedings,  however  fraudulent, 
can  be  reached,  and  the  death  of 
Eliza  will  have  operated  to  clothe  the 
respondent's  fraud  with  immunity 
from  attack.  We  do  not  think  her 
death  can  have  that  result.  But  for 
the  alleged  adoption,  the  petitioners, 
who  were  the  next  of  kin  of  Eliza, 
would  have  been  her  heirs  at  law. 
If  the  a.doptioii  proceedings  should 
torn  out  for  any  reason  to  be  invalid, 
they  will  be  entitled  to  her  estate  as 
her  heirs  at  law.  They  have,  there- 
fore, a  direct  pecuniary  interest  in 
the  matter,  like  disinherited  heirs  in 
proceedings  concerning  their  ances- 
tor's will,  or  heirs  whose  ancestor  was 
frequently  induced  to  make  a  convey- 
ance of  real  estate.  Holman  v.  Loynes 
(1854)  4  DeG.  M.  &  G.  270,  43  Eng. 
Reprint,  510,  23  L.  J.  Ch.  N.  S.  529, 
18  Jur.  839,  2  Week.  Rep.  205;  Gresley 
V.  Mousley  (1859)  4  DeG.  &  J.  78,  46 
Eng.  Keprint,  31,  28  L.  J.  Ch.  N.  S.  620, 
5  Jur.  N.  S.  583,  7  Week.  Rep.  427, 
Kerr,  Fraud  &  Mistake,  371.  No  law 
required  that  any  notice  should  be 
given  to  them  before  the  decree  of 
adoption  was  passed.  They  were  not 
parties  to  the  proceeding,  had  no  op- 
portunity to  be  heard,  did  not  live  in 
this  state,  and  are  not  concluded  by 
the  decree."  Similarly,  in  Raymond  v. 
Cooke  (1917)  226  Mass.  326,  115  N.  E. 
423,  the  next  of  kin  of  an  adopting 
parent,  after  her  death,  sought  to  have 
the  decree  of  adoption  revoked  on  the 
ground  of  fraud  and  undue  influence 
practised  by  the  person  adopted  on  the 
adopting  parent.  The  court  said:  "The 
petitioners  are  the  heirs  at  law  and 
next  of  kin  of  Mrs.  Cooke.  They  allege 
that  fraud  was  practised  on  Uie  pro- 
bate court.   When  this  petition  was 


filed,  Mrs.  Cooke's  will  had  not  been 
allowed.  They  were  interested  in  her 
estate,  and  as  such  heirs  and  next  of 
kin  it  was  to  their  interest  to  resist 
the  claims  set  up  by  the  respondent. 
The  petitioners,  therefore,  have  an 
undoubted  right  to  maintain  this  peti- 
tion. Tucker  v.  Fisk  (1891)  154  Mass. 
574,  28  N.  E.  1051;  Phillips  v.  Chase, 
(1909)  203  Mass.  556,  30  L.R.A.(N.S.) 
159,  89  N.  E.  1049,  17  Ann.  Cas.  544." 
The  decision  in  Phillips  v.  Chase 
(Mass.)  supra,  was  to  the  same  effect. 
In  that  case  a  decree  of  adoption  was 
set  aside  on*the  ground  of  undue  influ- 
ence. It  appeared  that  the  husband 
of  the  adopting  parent  was  a  physi- 
cian who  married  her  while  she  was 
in  feeble  health,  and  within  a  few 
months  thereafter  threatened  to  desert 
her  unless  she  adopted  his  son  by  a 
former  marriage.  It  also  appeared 
that  on  the  death  of  the  adopting 
parent  a  petition  was  filed  by  her  next 
of  kin  to  have  the  decree  of  adoption 
set  aside,  and  that  the  dea'th  of  the 
adopted  son  occurred  while  the  action 
was  pending.  In  holding  Uiat  the 
next  of  kin  had  a  standing  in  court  in 
such  suit,  as  against  the  adopted 
child's  natural  father  and  heir,  who 
was  charged  with  exerting  the  undue 
influence,  the  court  said:  "But  the 
peculiarity  of  the  case  at  bar  and  of 
the  case  before  this  court  in  Tucker 
V.  Fisk  (Mass.)  supra,  is  and  was 
that  the  decree  which  entitled  the 
respondent  disentitled  the  petitioners. 
...  If  the  adoption  of  Woodruff  as 
Mrs.  Chase's  son  is  not  set  aside,  the 
petitioners  are  not  entitled  to  her 
property  as  her  next  of  kin.  Under 
those  circumstances  no  relief  can  be 
given  unless  the  decree  of  adoption  is 
set  aside.  If  a  decree  of  adoption  is 
ever  to  be  set  aside  to  prevent  a 
person  taking  or  keeping  property  ob- 
tained through  his  own  fraud,  it  can 
be  proi>erly  done  when  (as  in  the  case 
at  bar)  the  adoption  was  originally 
made,  not  for  the  personal  relations 
thereby  created,  but  for  its  effect 
upon  property,  where  both  parties  to 
it  are  dead,  and  where  the  only  person 
entitled  to  property  by  force  of  it  is 
the  person  who  committed  the  fraud. 
Under  the  facts  existing  when  the 
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decree  of  revocation  in  this  case  was 
made,  the  petition  for  revocation  here 
in  question  could  be  treated  as  a 
petition  founded  on  the  principle  that 
a  wrongdoer  will  not  be  allowed  to 
profit  by  his  own  fraud,  that  the  only 
way  of  preventing  the  fraud  was  to 
revoke  the  decree  of  adoption,  and  that 
there  were  no  reasons  then  existing 
why  that  should  not  be  done." 

//.  Collateral  proceeding* 

a.  In  general. 
Formerly,  the  courts  were  inclined 
to  construe  the  adoption  statutes 
strictly,  since  they  were  in  derogation 
of  the  rights  of  the  natural  heirs  at 
common  law.  No  presumptions  were 
indulged  in  favor  of  the  jurisdiction 
of  a  court  of  limited  powers,  and  where 
the'record  failed  to  show  a  finding  of 
fact  required  by  the  adoption  statute, 
the  defect  was  regarded  as  a  juris- 
dictional one,  available  to  the  next  of 
kin  of  the  adoptive  parent  in  a  col- 
lateral proceeding.  Morris  v.  Dooley 
(1894)  59  Ark.  483,  28  S.  W.  30,  430; 
Furgeaon  v.  Jones  (1888)  17  Or.  204, 
3  L.R.A.  620,  11  Am.  St.  Rep.  808,  20 
Pac.  842.  Compare  Coleman  v.  Cole- 
man (1906)  81  Ark.  7,  98  S.  W.  733, 
the  holding  of  which  is  given  infra, 
11.  b. 

Thus,  in  Furgeson  v.  Jones  (Or.) 
supra,  the  failure  of  the  record  to 
show  that  the  father  of  an  adopted 
child  consented  to  the  adoption  was 
held  to  be  a  jurisdictional  defect  of 
which  the  presumptive  heirs  could 
take  advantage  in  a  collateral  pro- 
ceeding, though  the  record  showed 
that  the  mother  of  the  child  consented 
to  the  adoption,  and  that,  on  obtaining 
a  divorce  from  the  child's  father,  she 
had  been  awarded  its  custody. 

In  Morris  v.  Dooley  (Ark.)  supra, 
it  appeared  that  a  petition  for  and  a 
decree  of  adoption  failed  to  state  that 
the  child  resided  in  the  county  in 
which  the  decree  was  rendered, 
though  it  was  required  statute 
that  the  child  should  be  a  resident  of 
that  county.  It  was  held  that  an  heir 
at  law  was  entitled  to  take  advantage 
of  this  defect,  in  an  action  of  eject- 
ment brought  by  him  after  the  death 
of  the  adopting  parent. 


The  courts,  however,  have  aban- 
doned the  view  that  the  adoption  stat- 
utes are  to  be  construed  strictly,  as  in 
derogation  of  common>law  rights, 
since  they  are  obviously  not  intended 
to  supplement  the  rules  of  common 
law,  but  to  make  a  complete  change  in 
the  law.  Consequently  mere  errors 
and  irregularities  in  the  decree  of 
adoption,  or  in  other  parts  of  the 
record  of  the  proceeding,  are  no  longer 
considered  to  be  jurisdictional  defects, 
and  a  decree  of  adoption  cannot  be 
auccessfully  attacked  by  a  presump- 
tive heir  in  a  collateral  proceeding, 
except  on  the  ground  that  the  court 
was  wittiout  jurisdiction  to  render  the 
decree. 

Connecticut.— See  Woodward's  Ap- 
peal (1908)  81  Conn.  162,  70  Atl.  453. 
Georgia.  —  See    Jossey   v.  Brown 

(1904)  119  Ga.  758,  47  S.  E.  360. 
Hawaii.— Paris  v.  Kealoha  (1898) 

11  Haw.  450. 

Illinoia. — Barnard  V.  Barnard  (1886) 
119  111.  92,  8  N.  E.  S20;  Kennedy  v. 
Borah  (1907)  226  III.  243,  80  N.  E. 
767.  See  also  Flannigan  v.  Howard 
(1902)  200  111.  396.  69  L.R.A.  664,  93 
Am.  St.  Rep.  201,  65  N.  E.  782;  Munger 
V.  Munger  (1907)  134  111.  App.  612. 

Indiana^—Jones  v.  Leeds  (1908)  41 
Ind.  App.  164,  83  N.  E.  626. 

Kansas^-Cubitt  v.  Cubitt  (1906) 
74  Kan.  853,  86  Pac.  476. 

Louisiana. — Caldwell's  Succession 

(1905)  114  La.  195,  108  Am.  St.  Rep. 
341,  38  So.  140. 

Massachusetts. — Sewall  v.  Roberta 
(1874)  115  Mass.  262;  Steams  v. 
Allen  (1908)  183  Mass.  404,  97  Am. 
St.  Rep.  441,  67  N.  E.  349. 

Minnesota. — See  the  reported  case 
(Re  Reichel,  ante,  1016). 

Mississi^i.  —  Adams  v.  Adams 
(1912)  102  Miss.  269,  69  So.  84,  Ann. 
Gas.  19UD,  236. 

Montana.— -Re  Pepin  (1917)  53 
Mont.  240,  163  Pac.  104.  See  also  Re 
Colbert  (1911)  44  Mont.  259,  119  Pac. 
791. 

Nebraska^Fergason  v.  Herr  (1902) 
64  Neb.  649,  90  N.  W.  625,  94  N.  W. 
542;  Milligan  v.  McLaughlin  (1913) 
94  Neb.  173,  46  UR.A.(N.S.)  1134,  142 
N.  W.  675. 
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New  Tort— Re  Ward  (1908)  69 
Miac.  328,  112  N,  Y.  Supp.  282. 

Wyoming.— Nugent  v.  Powell  (1893) 
4  Wyo.  173,  20  L.R.A.  199.  62  Am.  St 
Rep.  17,  33  Pac.  23. 

See  also  infra,  II.  b.  . 

In  Uilligan  v.  McLansrhlin  (Neb.) 
Bupra,  an  action  for  partition  in  which 
the  validity  of  an  adoption  proceed- 
ing was  attacked,  the  court  said:  "An 
examination  of  cases  in  other  states 
shows  that  there  are  two  classes  of 
decisions  upon  such  questions:  One 
baaed  upon  the  view  tha^  since  stat- 
utes of  adoption  were  unkown  at 
common  law.  the  powers  conferred 
upon  probate  or  county  courts  are  of 
such  a  limited  and  special  nature  that 
all  proceedings  must  be  strictly  con- 
atrued,  that  no  presumptions  will  be 
indulfi^Bd  in,  that  nothing  can  be 
ahown  outside  of  the  record  to  supply 
omissions  therein,  and  that  the  statu- 
tory requiremnts  must  be  stoictly 
foUowed  in  all  respects  in  order  to 
confer  jurisdiction.  The  other  class, 
while  adhering  to  the  view  that  statu- 
tory requirements  as  to  jurisdiction 
must  be  complied  with,  take  a  more 
liberal  view,  and  hold  that  in  the  exer* 
else  of  the  Jurisdiction  conferred 
upon  them  in  adoption  proceedings 
they  are  courts  of  general  jurisdiction 
in  that  regard,  and  the  same  presump- 
tion with  respect  to  the  regularity  of 
their  proceedings  applies  as  in  other 
courts.  Under  the  dnctrine  announced 
by  this  court  in  Ferguson  v.  Uerr 
(1903)  64  Neb.  659,  94  N.  W.  642,  the 
latter  principle  of  construction  has 
been  adopted  in  this  state,  and  the 
decree  of  a  probate  court  in  adoption 
proceedings  'has  all  the  force  and 
effect  of  a  judgment,  being  subject  to 
collateral  attack  only  for  want  of 
jurisdiction.' " 

In  Paris  v.  Kealoha  (1898)  11  Haw. 
450,  an  action  to  quiet  title  to  certain 
tracts  of  land,  the  validity  of  an  adop- 
tion decree  Was  contested  by  persons, 
presumably  heirs,  claiming  title 
through  the  adoptive  parent.  The 
court  said:  "The  decree  in  this  case 
is  attacked  collaterally.  A  collateral 
attack  will  be  successful  'only  upon 
Bhowing  a  want  of  power.'  Van  Fleet, 
Collateral  Attack,  p.  6.  Hr.  Justice 
16  A.L.B^5. 


Davis  had  the  power  to  legalize  the 
adoption  of  children,  and  however  in- 
formal the  record  may  seem  to  be,  it 
cannot  be  impeached  collaterally." 

In  Caldwell's  Succession  (1905)  114 
La.  195,  108  Am.  St  Rep.  S41,  88  So. 
140.  the  court  said:  "We  cannot  as- 
sume on  this  vague  testimony  that 
Mrs.  Samuels  was  not  fifteen  years 
younger  than  her  adoptive  father. 
She  presented  a  judgment  of  a  court 
of  competent  jurisdiction  of  a  sister 
state,  fixing  her  status,  and  binding 
on  her  adoptive  parent  and  his  heirs. 
1  Am.  &  Eng.  Enc  Law,  2d  ed.  p.  736. 
If  such  a  decree  was  repugnant  to  any 
law  of  this  state,  it  was  Incumbent  on 
plaintiffs  to  have  alleged  and  proven 
the  particular  facts  on  which  they  re- 
lied to  show  that  the  enforcement  of 
the  decree  would  be  violative  of  some 
provision  of  our  Code  or  statutes  rel- 
ative to  adoption.  The  deceased  elect- 
ed to  petition  the  court  of  probate  in 
Massachusetts,  where  his  niece  resid- 
ed, for  a  decree  permitting  him  to 
adopt  her  as  his  child  and  heir.  The 
decree  was  rendered  as  prayed  for.  It 
is  valid  in  Massachusetts,  and  is  'con- 
clusive against  all  collateral  attacks 
by  parses  and  privies.'  Ibid." 

In  Flannigan  v.  Howard  (1902)  200 
111.  396,  69  L.R.A.  664,  93  Am.  St.  Rep. 
201,  65  N.  E.  782,  a  person  adopted  by 
the  testatrix  after  the  making  of  a 
will  filed  a  petition  for  an  order  de- 
claring her  to  be  entitled  to  the  share 
in  the  estate  of  the  testatrix  to  which 
She  would  have  been  entitled  if  the 
former  had  died  intestate.  Aa  to  the 
validity  of  the  adoption  proceeding, 
the  court  said:  "It  is  contended  by 
defendants  in  error  that  plaintiff  in 
error  was  not  legally  adopted  by 
Bridget  Howard.  In  order  to  sustain 
that  claim  it  would  be  necessary  to. 
show  that  the  county  court  of  La 
Salle  county  never  acquired  jurisdic- 
tion to  enter  an  order  of  adoption, 
and  it  is  conceded  that  if  the  county 
court  had  jurisdiction  the  order  can- 
not be  collaterally  attacked  in  this 
proceeding.  The  only  objection  going 
to  the  jurisdiction  of  that  court  is 
that  the  petition  failed  to  state  the 
place  of  residence  of  the  parents  of 
the  plaintiff  in  error.   The  statute 
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provides  that  the  petition  shall  state 
the  name,  sex,  and  age  of  the  child 
sought  to  be  adopted,  and,  if  it  is  de- 
sired to  change  the  name,  the  new 
name,  the  name  and  residence  of  the 
parents  of  the  child,  if  known  to  the 
petitioner,  and  of  the  guardian,  if 
any,  and  whether  the  parents,  or  the 
survivor  of  them,  or  the  guardian,  if 
any,  consents  to  such  adoption.  1 
Starr  &  C.  Stat.  1896  ed.,  p.  3?^. 
The  petition  gave  the  names  of  the 
parents  of  plaintiff  in  error,  and  al- 
leged that  they  consented  to  her 
adoption  by  petitioner,  as  would  ap- 
pear from  their  written  consent  filed 
therewith.  The  written  consent  filed 
with  the  petition  gave  as  the  resi- 
dence of  the  parents,  Lostant,  in  the 
county  of  La  Salle,  state  of  Illinois. 
There  must  be  a  substantial  compli- 
ance with  the  provisions  of  the 
statute,  but  the  construction  of  the 
statute  should  not  be  so  narrow  or 
technical  as  to  invalidate  proceedings 
where  every  material  provision  has 
been  complied  with.  Every  purpose 
3f  stating  the  place  of  residence  of 
the  parents  was  fully  satisfied  by  the 
stat^ent  in  the  written  consent^ 
which  was  referred  to  in  the  petition 
and  filed  with  it  as  a  part  of  the  ap- 
plication. The  statute  was  substan- 
tially complied  with.  The  court  bad 
jurisdiction  over  the  petitioner,  the 
plaintiff  in  error,  who  resided  with 
the  petitioner  in  La  Salle  county,  and 
the  natural  parents.  All  the  jurisdic- 
tional facts  appeared  from  the  record 
of  the  county  court,  and  the  order  is 
not  open  to  collateral  attack  in  this 
proceeding." 

In  Ferguson  v.  Herr  (1902)  64  Neb, 
649,  94  N.  W.  542,  an  action  of  eject- 
ment brought  by  the  next  of  kin  of  an 
adoptive  parent  against  the  devisees 
of  the  adopted  child's  grantee,  the 
court  said:  **We  think  that  proceed- 
ings under  statutes  similar  to  ours 
are  always  regarded  as  judiciaU 
Brown  v.  Brown  (1885)  101  Ind.  340. 
And  if  this  proceeding  was  judicial, 
it  can,  of  course,  not  be  collaterally 
impeached  for  any  error,  however 
gross,  that  may  have  intervened  be- 
tween the  acquirement  by  the  pro- 
bate court  of  jurisdiction  of  parties 


and  subject-matter,  and  the  rendition 
of  the  decree.  This,  it  will  be  con* 
ceded,  is  elementair,  and  citation  of 
authorities  is  unnecessary,  unless, 
perhaps,  it  may  be  successfully  urged 
that  no  appeal  lay  from  the  decree 
of  the  probate  court;  in  which  event, 
it  may  be  suggested,  an  erroneous  de- 
cree  ought  not  to  be  binding." 

In  Nugent  v.  Powell  (1893)  4  Wyo. 
173,  20  L.R,A.  199, 62  Am.  St.  Rep.  17, 
S3  Pac.  23,  the  court  said,  in  uphold- 
ing the  validify  of  an  adoption  order 
in  a  proceeding  for  the  distribution 
of  the  estate  of  an  adoptive  parent: 
"Several  cases  were  cited  to  us  upon 
argument,  in  which  collateral  hein 
attacked  proceedings  of  this  nature 
and  in  which  the  courts  held  that,  the 
statute  being  in  derogation  of  Uie 
common-law  rights  of  the  natural 
heirs,  it  must  be  rigidly  construed. 
I  am  unable  to  perceive  how  ths 
rights  of  the  natural  heirs  were  af- 
fected by  the  act  of  adoption,  because 
at  the  time  of  the  act  they  had  no 
rights  whatever  under  the  law— no 
one  is  the  heir  of  the  living.  Sewall 
V.  Roberts  (1874)  115  Mass.  277. 

In  Sewall  v.  Roberts  (1874)  116 
Mass.  262,  the  right  to  a  trust  fund 
was  contested  on  one  side  by  a  per- 
son who  was  adopted  by  her  guardian, 
and  on  the  other  by  those  who  were 
the  heirs  of  the  adopting  father  if  the 
adoption  proceeding  was  invalid.  In 
holding  that  the  adopted  child  was  en- 
titled to  the  fund,  the  court  said: 
<*The  court  had  jarisdietion  of  the 
subject-matter  and  of  the  parties; and 
if  it  be  conceded  that  in  such  case  it 
should  appoint  a  guardian  ad  litem, 
the  failure  to  do  so  would  not  render 
its  decree  absolutely  void.  It  vrould 
at  most  be  an  irregularity  which 
might  render  it  voidable  by  the  in- 
fant at  her  election.  ...  It  was 
clearly  for  her  benefit,  and  a  stranger 
cannot  avoid  it  to  her  injury.  We  are 
of  opinion,  therefore,  that  the  adop- 
tion  was  valid."  The  case  was  cited 
and  its  decision  in  effect  followed  in 
Steams  v.  Allen  (1903)  183  Mass. 
404,  97  Am.  St.  Rep.  441,  67  N.  S. 
349,  though  the  precise  question  of 
the  right  of  the  next  of  kin  to  object 
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to  adoption  does  not  appear  to  have 
been  raised. 

In  the  case  of  Re  Pepin  (1917)  63 
Mont.  240,  163  Fac.  104,  it  was  said: 
"The  rule  is  elementary  that,  to  avoid 
a  judgment  or  other  transaction  for 
fraud,  the  person  attempting  to  do  so 
must  show  that  he  has  rights  which 
were  vested  at  the  time  and  were  in- 
juriously affected  by  it.  28  Cyc.  1068. 
How  was  £Ixor  Pepin  injured?  He 
was  not,  in  1902,  an  heir  of  the  living 
Simon  Pepin,  nor  had  he  any  natural 
or  accrued  right  to  be  an  heir  of 
Simon  Pepin  at  the  latter's  death.  Re 
Colbert  (1911)  44  Mont.  259,  119  Pac. 
791;  14  Cyc.  25.  He  was  deprived  of 
nothing  by  the  adoption  save  a  remote 
possibility.  To  say  that  with  Eliza- 
beth out  of  the  way  he  would  be  en- 
titled to  succeed  upon  the  death  of 
Simon  Pepin  more  than  twelve  years 
after  the  adoption  is  not  enough;  one 
whose  rights  accrue  after  a  judgment 
is  rendered  cannot  attack  the  judg- 
ment." 

In  Hunger  v.  Munger  (1907)  134 
HL  App.  612,  an  executor  appealed 
from  a  conrt  order  awarding  a  cer- 
tais  ram  of  money  to  an  adopted  child 
of  the  testator.  As  to  the  validity  of 
the  adoption  proceeding  the  court 
said:  "It  is  insisted  by  appellant  that 
the  order  of  adoption  is  invalid  and 
void,  for  the  reason  that  it  fails  to 
•zpreasly  find  whether  or  not  appel- 
lee was  a  foundling.  A  foundling  is 
defined  to  be  'a  new-born  child,  aban- 
doned by  its  parents,  who  are  un- 
known.' Rapalje  &  Lawrence's  Law 
Diet.  451.  The  petition  alleges  that 
the  order  finds  that  the  parents  of 
the  child  were  dead,  and  that  she  had 
no  guardian  or  next  of  kin  living  in 
the  state,  capable  of  giving  consent. 
The  status  of  the  child  was  thus  suf- 
ficiently shown  under  the  statute.  It 
does  not  appear  from  the  record  that 
the  court  had  not  full  jurisdiction  to 
enter  the  order,  and  its  validity  can* 
not,  therefore,  be  attacked  collateral- 
ly. Barnard  v.  Barnard  (1886)  119 
IlL  92,  8  N.  E.  320." 

likewise,  in  the  reported  case  (Re 
Reichel,  ante,  1016),  it  is  stated 
obiter  that  an  order  or  decree  of  adop- 
tion cannot  be  attecked  collaterally  by 


the  parties  to  the  proceeding,  t^eir 
heirs,  or  personal  representatives. 

In  Barnard  v.  Barnard  (III.)  supra, 
an  action  brought  by  one  claiming  to 
be  an  heir  at  law  by  adoption  for  a 
partition  of  the  real  property  of  the 
deceased,  the  court  said:  "It  is  con- 
tended that  this  order  is  a  nullity  be- 
cause, first,  it  is  not  shown  in  the 
petition  that  the  county  of  McLean 
was  the  county  of  the  residence  of  the 
petitioner;  and  second,  the  consent  of 
the  father  of  the  child  is  not  shown, 
by  the  petition,  to  have  been  obtained 
to  the  adoption,  nor  is  it  therein 
shown  that  he  was  dead,  nor  is  his 
name  given.  It  is  not  impprtant  here 
to  inquire — this  record  coming  before 
this  court  collaterally — whether  the 
county  court  erred  simply,  in  decree- 
ing as  it  did.  The  question  is,  Did  it 
have  jurisdiction  to  make  any  decree 
in  the  matter?  If  it  had  jurisdiction 
to  decree  in  the  case,  the  decree, 
until  reversed,  however  erroneous 
merely,  must  stend.  It  will  be  ob- 
served the  stetuto  clearly  gives  the 
court  power  to  decree  as  to  the  sub- 
ject-matter, and  the  only  question, 
therefore,  is  whether  the  parties  re- 
quired by  the  statute  to  be  before  the 
court,  in  order  that  such  a  decree  be 
rendered,  were  in  fact  before  the 
court.  The  presumption,  in  the  first 
instance,  is  that  the  coui*t  had  juris- 
diction, unless  it  is  apparent  from  the 
act  itself  that  the  court  could  not 
have  had  jurisdiction  in  any  contin- 
gency, or  unless  the  statute  empower- 
ing the  court  to  act  requires  the 
record  to  affirmatively  show,  prece- 
dent to  its  decree,  some  fact  which  it 
fails  to  show.  There  being  no  pre- 
tense of  anything  here  showing  af- 
firmatively that  Walter  Barnard  did 
not  at  the  time  of  presenting  the  pe- 
tition reside  in  McLean  county,  or 
that  the  complainant  had  a  father 
alive  who  had  not  abandoned  him  at 
the  time,  it  only  remains  to  examine 
whether  the  petition  affirmatively  re- 
cites all  the  jurisdictional  facts  which 
the  stetute  specifies  shall  be  recited  in 
it;  for  we  have  held  no  more  need 
be  recited.  .  .  .  We  have  seen  that 
the  stetute  requires  that  the  name  of 
the  father  shall  be  stoted,  and  that 
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he  consents  to  the  adoption ;  but  this 
is  only  in  the  event  that  he  is  alive 
and  has  not  abandoned  the  child,  for 
if  he  be  dead,  or  if  he  be  alive  and 
haa  abandoned  the  child,  it  is  only 
necessary  to  state  the  name  of  the 
mother,  and  that  she  consents  to  the 
adoption.  The  fact  of  the  father's 
death  or  abandonment  is  not  re- 
quired to  be  affirmatively  stated.  It 
may  be  that  good  pleading  requires 
that  such  a  statement  should  be  made, 
and  that  its  omission  would  be  fatal 
OR  a  direct  proceeding — as  to  which 
we  express  no  opinion;  yet  the  stat- 
ute only  requires,  as  a  jurisdictional 
fact,  that  ^e  parent  be  named  who 
has  the  actual  custody  and  guardian- 
ship of  the  child,  and  that  it  be  shown 
that  that  person  consents  to  the 
adoption.  It  is  not  required  that  it 
shall  be  stated  in  the  petition,  or 
otherwise  affirmatively  shown,  that 
the  petitioner  resides  in  the  county. 
In  this  proceeding,  it  will  be  presumed 
that  the  court  heard  proof  of  the 
facts  which  required  it  to  decree  as 
it  did."  That  case  was  cited  and  fol- 
lowed in  Kennedy  v.  Borah  (1907) 
226  111.  248,  80  N.  £.  767.  with  the 
following  comment:  'The  statute  un- 
der which  the  proceeding  was  had  is 
the  same  one  quoted  at  length  in  the 
case  of  Barnard  v.  Barnard  (IlL)  su- 
pra. While  in  that  case  the  rule  of 
law  as  to  presumptions  of  jurisdiction 
in  a  case  of  this  kind  was  perhaps  not 
accurately  stated,  the  question  in- 
volved was  correctly  decided." 

In  Adams  v.  Adams  (1912)  102 
Miss.  269,  59  So.  84.  Ann.  Oas.  1914D, 
236,  an  action  for  the  possession  of 
certain  property  of  a  decedent,  the 
validity  of  an  adoption  decree  was 
contested  by  the  next  of  kin  of  the 
adopting  parent  on  the  ground  that 
the  decree  did  not  show  that  the  peti- 
tion was  presented  to  the  circuit  court 
of  the  county  where  the  adopting  pa- 
rent resided,  or  that  the  natural  fa- 
ther of  the  child  consented  to  the 
adoption,  or  was  dead,  or  had  aban- 
doned the  child.  The  court  said: 
'*The  only  question  in  this  cause 
which  has  given  us  trouble — and  that 
has  given  us  considerable  trouble — 
is  the  point  made  that  the  court  was 


without  jurisdiction  to  hear  thecsus* 
and  render  the  decree,  because  tb« 
petition  and  proceedings  under  §  1496 
of  the  Code  of  1880  did  not  contain 
averments  set  out  therein.  .  .  .  Th« 
court  had  general  jurisdiction  of  tiie 
subject-matter  and  of  the  parties  be* 
fore  it,  and  on  collateral  attack  it  will 
be  presumed  that  the  petition  was 
presented  to  the  circuit  court  of  the 
proper  county.  .  .  .  There  is  noth- 
ing in  §  1496  of  the  Code  of  1880, 
providing  that  these  averments  must 
appear  affirmatively  in  the  record  in 
order  that  jurisdiction  may  exisL 
This,  it  must  be  remembered,  is  a 
collateral  attack  on  these  proceedings, 
and  the  proceeding  for  the  adoption 
of  the  child  was  a  strictly  judicitl 
one.  It  might  have  been  better  prac- 
tice, as  held  in  Barnard  t.  Barnard 
(1886)  119  IlL  92,  8  N.  E.  820,  to  set 
out  all  the  averments  named  in  S  1^ 
as  proper  to  be  set  out.  But  the  mere 
statement  in  the  statute  that  these 
averments  should  be  made,  without 
saying  they  should  be  jurisdictional, 
certainly  does  not  result  in  destroying 
the  jurisdiction  of  the  court" 

In  Woodward's  Appeal  (1908)  81 
Cimn.  162.  70  Atl.  453.  the  rights  of 
an  adopted  child  in  the  estate  of  the 
adoptive  parent  were  contested  br 
persons  claiming  to  be  the  heirs  at 
law,  on  the  ground  of  lack  of  notice 
of  the  adoption  proceeding  to  the 
child's  natural  parents.  The  court 
said:  "A  further  claim  ia  made  that, 
notwithstanding  the  Wisconsin  court 
acted  within  its  Jurisdiction,  yet  it 
appears  that  the  parents  of  the  adopt- 
ed child  were  living  at  the  time  of  th« 
decree,  and  that  they  had  no  notice, 
by  personal  service  or  otherwise,  to 
appear  to  be  heard,  and  therefore  the 
decree  is  upon  its  face  void,  by  force 
of  the  settled  principle  that  a  person- 
al judgment  cannot  be  enforced 
against  a  defendant  who  neither  ap- 
peared, nor  had  legal  notice  to  appear, 
in  an  action.  We  do  not  think  that 
this  principle  can  be  applied  so  as 
to  render  the  decree,  in  so  far  as  it  af- 
fects the  capacity  of  the  infant  t« 
share  in  the  distribution  of  the  estate 
of  this  intestate  void  upon  its  face. 
A  father  or  parent  has  certaia  legal 
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rigiits  in  respect  to  his  children  dur- 
ing  minority.  But  these  rights  are 
not  absolute  rights;  they  may  be  for^ 
feited  by  his  own  conduct;  they  may 
be  modified  or  suspended  against  his 
will  by  action  of  the  court;  they  may, 
to  a  certain  extent,  foe  transferred  by 
agreement  to  another;  but  they  can- 
not be  destroyed  as  between  himself 
and  his  child,  except  by  force  of  stat- 
ute. ...  If  the  parents  of  Eliza- 
beth Burton  had  a  right  to  contest 
the  validity  of  this  decree  in  so  far  as 
it  deprived  them  of  their  legal  parent- 
al rights,  it  does  not  follow  necessari- 
ly that,  after  those  rights  have 
terminated  with  the  majority  of  their 
child,  the  decree  giving  to  Uie  infant 
A  statutory  capacity  of  inheritance 
from  a  stranger,  made  in  pursuanca 
of  jurisdiction  conferred  and  in  the 
manner  prescribed  by  statote.  must 
be  held  void  because  the  child's  pa- 
rents were  not  served  with  notice  to 
appear,  and  did  not  in  fact  appear, 
and  did  not  in  fact  consent  to  the 
action  of  the  court.  We  are  unable 
to  affirm,  upon  the  case  as  presented, 
that  the  decree  of  the  Wisconsin 
court,  authorized  by  statute  and  ren- 
dered in  pursuance  of  the  require- 
ments of  the  statute,  giving  to  Bliza- 
beth  Burton  the  defined  statutory 
status  as  an  adopted  child  of  the  in- 
testate  for  the  purposes  of  inherit- 
ance and  succession,  is  void  because 
>the  parents  of  the  child  might  have 
suoeessfully  contested  the  validity  of 
the  decree,  in  so  far  as  it  affected 
their  legal  rights  aa  parents."  See  to 
tiie  same  effect,  Jossey  v.  Brown 
(1904)  119  6a.  758,  47  S.  E.  360. 

In  Jones  v.  Leeds  (1908)  41  Ind. 
App.  164,  83  N.  E.  526,  the  court  said: 
'*The  record  in  the  adoption  proceed- 
ings shows  that  the  court  which  ren- 
dered (he  decree  had  jurisdiction,  and 
its  decree  is  not  open  to  attack  except 
in  a  suit  for  that  purpose.  Appellee's 
contention  is  subject  to  the  objection 
that  it  is  a  collateral  attack  upon  a 
decree.  In  Van  Fleet,  Collateral  At- 
tack, 8  8,  it  is  said:  'A  collateral  at- 
tack on  a  judicial  proceeding  is  an 
attempt  to  avoid,  defeat,  or  evade  it, 
or  to  deny  its  force  and  effect  in  some 
manner  not  provided  by  law.   .   .  . 


Any  proceeding  provided  by  law  for 
the  purpose  of  avoiding  or  correcting 
a  judgment  is  a  direct  attack  which 
will  be  successful  upon  showing  the 
error;  while  an  attempt  to  do  the 
same  thing  in  any  other  proceeding  is 
a  collateral  attack,  which  will  be  suc- 
cessful only  upon  showing  a  want  of 
power.'  The  vital  question  in  this 
case  is  as  to  appellant's  title.  To 
show  this,  she  produced  in  evidence  a 
decree  of  adoption  by  the  Howard 
circuit  court,  whereby  her  status  as 
a  child  of  Louisa  W.  Leeds  by  adop- 
tion and  her  right  to  share  in  the  lat^ 
tor's  estate  are  established.  Appel- 
lees attempted  to  avoid  and  annul 
such  status  by  showing  f^at  said  de- 
cree was  void  because  of  the  failure 
of  said  Louisa  to  verify  the  petitioD 
for  adoption,  thereby  attempting  to 
show  that  appellant  has  no  title  to  the 
real  estate  in  qeustion.  This  is  a 
collateral  attack  upon  the  judgment 
of  adoption,  and  cannot  be  main- 
tained." 

In  Cubitt  V.  Cubitt  (1906)  74  Kan. 
863,  86  Fac.  476,  a  suit  instituted  oa 
the  death  of  an  adoptive  parent  for 
the  partition  of  his  real  property,  it 
was  claimed  that  the  adoption  was  il- 
legal because  the  name  of  the  natural 
mother  of  the  child  was  inserted  in 
the  order  of  adoption  where  that  of 
the  adoptive  parent  should  have  been 
written.  It  also  appeared  that  there 
was  some  discrepancy  in  the  dates 
mentioned  in  the  order,  so  that  it  was 
not  clear  whether  the  purported  adop- 
tion was  consummated  in  1865  or 
1886.  In  holding  that  these  defects 
could  not  be  set  up  as  a  ground  for 
holding  the  adoption  order  to  be  in- 
valid, the  court  said:  "When  parties 
voluntarily  submit  Important  inter- 
ests to  a  court  of  competent  jurisdic- 
tion for  determination,  and  such 
interests  are  adjusted  by  guch  court, 
and  its  judgment  thereon  is  entered 
upon  its  records,  and  the  parties  in- 
terested acquiesce  in  and  act  thereon 
for  many  years,  such  record  should 
not  be  lightly  set  aside  or  ignored. 
On  the  contrary,  such  judicial  pro- 
ceedings should  be  construed,  when 
reasonably  possible,  so  as  to  preserve 
and  protect  the  rights  and  interests 
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conferred  thereby.  Re  Evans  (1896) 
106  CaL  662,  39  Fac.  860;  Van  Matre 
V.  Sankey  (1893)  148  111.  536,  23 
L.R.A.  665,  39  Am.  St.  Rep.  196,  36  N. 
E.  628;  Wilson  V.  Otis  (1902)  71  N.  H. 
483.  93  Am.  St.  Rep.  664,  63  Atl.  439. 
When  a  judicial  record,  considered  as 
a  whole,  clearly  indicates  the  order  or 
judgment  which  the  court  intended  to 
make,  then  all  mere  formalities,  irreg- 
ularities, and  obvious  clerical  omis- 
sions and  mistakes  will  be  overlooked, 
and  the  real  act  of  the  court  will  be 
recognized,  upheld,  and  enforced  ac- 
cording to  the  manifest  intent  there- 
of." . 

In  a  New  York  decision  it  has  been 
held  Uiat  the  next  of  kin  of  an  adop- 
tive parent  can  neither  before  nor 
after  his  death  attack  the  validity  of 
the  adoption.  Re  Ward  (1908)  69 
Misc.  328,  112  N.  Y.  Supp.  282,  where- 
in  the  court  said:  "Sections  66,  67, 
and  ^  of  the  Domestic.  Relations  ha.w 
clearly  prescribe  the  only  means  by 
which  the  relation  of  parent  and 
child,  formed  under  this  statute,  can 
be  abrogated  or  destroyed.  There  is 
no  authority  under  this  statute,  if  I 
correctly  read  it,  which  would  enable 
the  next  of  kin  of  the  deceased  to  di- 
rectly attack  the  adoptign  proceedings 
andtf  consideration.  The  statute  f  iu> 
nishes  relief  only  to  those  directly 
involved.  If  a  direct  attack  upon  the 
adoption  proceedings  is  not  author- 
ized by  the  statute,  I  am  unable  to 
understand  on  what  theory  a  collater- 
al attack  can  be  sustained." 

b.  Eatoppel. 

In  several  cases  involving  a  col- 
lateral attack  on  the  validity  of  an 
adoption,  it  has  been  held  that,  where 
an  adoptive  parent  has  obtained  a 
decree  of  adoption  and  taken  the 
adopted  child  into  his  home,  his  pre- 
sumptive heirs  and  personal  repre- 
sentatives, as  well  as  himself,  are 
estopped  thereafter  from  asserting 
that  the  adoption  was  illegal. 

Aricansas.  —  Coleman  v.  Coleman 
(1906)  81  Ark.  7,  98  8.  W.  733. 

California.  ~  Re  Camp  (1901)  131 
C^al.  469,  82  Am.  St.  Rep.  371,  63  Pac. 
786;  Re  McKeag  (1903)  141  Gal.  403, 
99  Am.  St.  Rep.  80,  74  Pac.  1089. 


niinois.  —  Van  Matre  v.  Sankey 
(1893)  148  111.  636,  23  L.R.A.  665,  89 
Am.  St.  Rep.  196,  36  N.  E.  628. 

Indiana. — Brown  v.  Brown  (1885) 
101  Ind.  340. 

Minnesota.-~See  the  reported  case 
(Be  Reichel,  ante,  1016). 

Nebraska* — Milligan  v.  McLaughlin 
(191S)  94  Neb.  171,  46  LJLA.(N.S.) 
1134,  142  N.  W.  676. 

New  Hampshire.  —  See  Wilson  f. 
Otis  (1902)  71  N.  H.  483,  93  Am.  St 
Rep.  664.  63  Atl.  439. 

Oregon.  —  Compare  Furgeson  r. 
Jones  (1888)  17  Or.  204,  3  LJt.A  620, 
11  Am.  St  Rep.  808,  20  Pac.  842. 

Pennsylvania.— Rollo  v.  Bell  (1920) 
265  Pa.  603,  109  Atl.  169.  See  also 
Peterson's  Estate  (1906)  212  Pa.  m, 
61  Atl.  1005. 

In  the  case  of  Re  McKeag  (1903) 
141  Cal.  403.  99  Am.  St.  Rep.  80,  74 
Pac.  1039,  it  appeared  that  letters  of 
administration  were  issued  to  aa 
adopted  child  of  the  deceased.  As 
application  to  have  the  letters  re- 
voked was  made  by  the  appellant,  t 
sister  of  the  deceased,  who-  claimed  to 
be  one  of  the  heirs  at  law.  The  court, 
after  commenting  on  the  beneficent 
results  of  the  adoption  statutes,  said: 
"Recognizing  these  good  results, 
courts  are  more  and  more  inclined  to 
an  abandonment  of  the  old  rule  of 
strict  construction,  and  to  place  a  fair 
and  reasonable  construction  upon  pro- 
ceedings under  the  statute,  wiUt  s 
view  of  sustaining  the  assumed  rela- 
tionship, particularly  against  a  col' 
lateral  attack  by  strangers  to  the  pnh 
ceedings,  whose  only  interest  is  to 
defeat  the  relation  which  the  adoptive 
parents  always  recognized  and  never 
questioned,  so  that  they  may  succeed 
to  an  estate  from  which,  by  the  very 
fact  of  adoption,  the  adoptive  pareots 
intended  they  should  be  excluded  in 
favor  of  the  adopted  child.  *.  .  • 
Without,  however,  discussing  thii 
point  further,  we  are  satisfied  that 
appellant,  claiming  under  Cora  V.  He- 
Keag,  the  adoptive  mother,  is  estopped 
as  effectually  as  she  would  be  in  ho', 
lifetime  from  questioning  the  validitj 
of  the  adoption  proceedings — certain- 
ly,  at  least,  to  the  extent  that  any  ix- 
regularities  in  the  method  of  proee- 
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dure  are  invoked  to  disturb  them. 
The  deceased  in  her  lifetime  could  not 
have  questioned  them,  and  appellant 
stands  in  no  better  right  to  attack 
them  than  the  deceased  would  have 
had." 

In  the  case  of  Re  Gamp  (1901)  131 
Cal.  469.  82  Am.  St  Rep.  371.  63  Pac. 
736,  a  brother  of  an  adoptive  parent 
made  an  application  for  letters  of 
administration  on  his  estate.  With 
respect  to  appellant's  right  to  object 
to  the  validity  of  the  decree  of  adop- 
tion, the  court  said:  "Whether  the 
parents  of  the  child,  in  a  direct  pro- 
ceeding against  the  adopting  person 
for  the  recovery  of  the  persons  of  the 
children,  would  i»e  bound  by  this  de- 
termination  of  the  judge,  is  not  in- 
volved herein.  It  is  very  clear  that, 
<f  an  action  had  been  brought  against 
the  decedent  in  his  lifetime  for  neces- 
saries supplied  for  the  support  of  the 
children,  he  would  not  have  been  per- 
mitted to  show  in  his  defense  tha^  at 
the  time  of  the  proceedings  for  their 
adoption,  the  parents  had  not  in  fact 
abandoned  them.  He  would  have  been 
•stopped  by  his  recital  of  their  aband* 
oxmient  In  his  petition.  Inasmuch  as 
the  rights  of  the  appellant  herein  are 
derived  solely  through  and  under  the 
decedent,  he  can  have  no  greater 
right  to  question  the  validity  of  the 
order  than  would  the  decedent." 

In  Brown  v.  Brown  (1885)  101  Ind. 
840,  it  appeared  that  after  the  death 
of  an  adoptive  parent  his  brothers  and 
sisters  sought,  in  a  collateral  proceed- 
ing, to  have  the  adoption  order 
declared  to  be  invalid  on  the  ground 
that  the  adoptive  parent  was,  at  the 
time  of  the  proceeding,  of  unsound 
mind.  The  court  said:  "The  judg* 
ment  of  the  court  fixes  the  legal  status 
both  of  the  adoptive  parent  and  the 
child.  Paul  v.  Davia  (1886)  100  Ind. 
422;  Humphries  v.  Davis  (1885)  100 
Ind.  274.  50  Am.  Rep.  788.  A  judg- 
ment of  a  court  fixing  the  status  of  a 
person,  rendered  in  a  matter  where  it 
baa  jurisdiction  and  upon  the  notice 
required  by  law.  is  conclusive  as 
against  all  collateral  attacks  by 
parties  or  their  privies.  .  .  .  The 
unexplained  delay  of  more  than  ten 
yea»  prevents  the  maintenance  of 


such  suits  as  this.  It  would  be  unjust 
and  unwise  to  permit  a  child  to  dis- 
charge the  duties  of  that  relation  to 
an  adoptive  father  for  that  period  of 
time,  and  then  permit  brothers  and 
sisters  of  the  adoptive  father  to  come 
in  and  take  from  the  child  all  his 
rights  as  heir.  If  parties  desire  to 
contest  the  mental  capacity  of  a  kins- 
man to  adopt  a  child,  they  must  pro- 
ceed with  diligence,  and  not  delay 
until  witnesses  have  died,  have  moved 
away,  or  have  forgotten  the  matter. 
It  would  open  the  way  to  the  most 
flagrant  abuses  to  permit  a  judgment 
fixing  the  status  of  a  child  to  be 
vacated  after  such  a  long  lapse  of 
time,  and  it  would  also  encourage, 
what  equity  abhors,  sloth  and  negli- 
gence." 

In  Wilson  v.  Otis  (1902)  71  N.  H. 
483,  93  Am.  St.  Rep.  664,  63  Atl.  439, 
wherein  an  adoption  decree  was  held 
to  be  valid  on  other  grounds,  the  court 
said:  "Whether  the  defendants  claim- 
ing title  under  Otis,  the  original 
petitioner,  are  in  a  position  to  attack 
a  decree  granted  in  his  favor  and 
recognized  by  him  as  valid  for  many 
years,  may  not  be  a  doubtful  question 
(State  V.  Weare  (1859)  38  N.  H.  316) ; 
but  it  is  unnecessary  to  decide  it  at 
this  time.  For  reasons  above  sug- 
gested, the  defendants  are  not  entitled 
to  share  in  the  estate  under  a  decree 
of  a  distribution."  For  the  ground  on 
which  the  decision  was  actually  based, 
see  supra,  II.  a. 

Estoppel  was  also  made  one  of  the 
grounds  for  the  decision  in  Milligan 
V.  McLaughlin  (1913)  94 'Neb.  171, 
46  L.R.A.(N.S.)  1134,  142  N.  W.  676. 
wherein  the  validity  of  an  adoption 
was  upheld  as  against  the  natural 
heirs  of  the  adoptive  parent.  See 
siipra,  II.  a. 

It  is  stated  in  the  reported  case 
(RS  Reichbl,  ante,  1016)  that  when 
the  adoptive  parents  get  the  order  or 
decree  for  which  they  ask.  and  take 
the  adopted  child  into  their  home  and 
treat  it  as  their  own,  they  are  es- 
topped from  thereafter  asserting  that 
the  adoption  was  illegal,  and  the  es- 
toppel extends  to  their  heirs  and 
personal  representatives. 

In  Coleman  v.  Coleman  (1906)  81 
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Ark,  7,  98  S.  W.  733.  the  court  said: 
"Appellant  contends  that  the  order  is 
Toid  and  subject  to  collateral  attack, 
because  it  does  not  recite  that  it  was 
shown  by  two  witnesses  that  the 
residence  of  the  father  was  unknown. 
But  the  jurisdiction  of  the  court  did 
not,  in  our  opinion,  depend  on  such 
evidence,  nor  was  it  necessary  to  make 
such  a  recital  in  the  record.  Making 
the  order  of  adoption  without  such 
proof  would  be  error,  and  might  be 
ground  to  set  such  order  of  adoption 
aside  on  petition  of  the  father  of  the 
adopted  child;  but  neither  D.  L.  Cole- 
man, on  whose  petition  the  order  of 
adoption  was  made,  nor  anyone  claim- 
ing through  him,  as  plaintiff  does, 
would  be  allowed  to  object  to  the 
judgment  on  that  ground." 

With  respect  to  the  estoppel  of  the 
next  of  kin  of  an  adopting  parent  to 
object  to  the  adoption,  the  court  said 
in  Van  Matre  v.  Sankey  (1893)  148  IIL 
536.  23  L.R.A.  665,  39  Am.  St  Rep.  196, 
36  N.  E.  628:  "The  courts  of  Pennsyl- 
vania .  .  .  held,  as  we  think 
properly,  in  considering  this  and 
similar  contentions,  that  Samuel 
Sankey,  if  living,  would  be,  and  the 
parties  now  seeking  to  disregard  that 
decree,  claiming  under  and  in  privity 
with  him,  were,  estopped  from  ques- 
tioning the  validity  of  th«  adoption. 
We  do  not  find  it  necessary  to  pursue 
or  determine  that  matter  here.  It 
having  been  determined  upon  direct 
proceeding,  by  the  court  of  last  resort 
of  the  state  in  which  the  decree  was 
rendered,  that  the  court  of  common 
pleas  halt  jurisdiction  to  enter  the 
decree,  we  are  required  to  give  it  full 
faith  and  credit  The  Pennsylvania 
court  of  common  pleas,  having  juris- 
diction of  the  persons  of  the  parties 
and  the  subject-matter,  as  was  neces- 
sarily held  by  the  supreme  court  of 
tbat  state,  had  power  to  adjudicate 
the  questions  involved,  and  its  decree 
cannot  be  impeached  by  showing 
irregularity  in  its  procedure,  or  that 
errors  intervened  in  its  rendition. 
.  .  .  Jurisdiction  conferred  power 
upon  the  court  to  judicially  determine 
the  questions  involved,  and  incorpor- 
ate its  determination  in  a  decree  fix- 
ing the  rights  of  the  parties — the 
status  of  each  toward  the  other;  and 


it  will,  unless  attacked  for  fraud,  be 
held  valid  and  conclusive  upon  the 
parties  and  their  privies  until  re- 
versed or  set  aside  in  the  jurisdiction 
in  which  it  was  rendered." 

A  different  view,  however,  was 
taken  by  the  court  in  Furgeson  v. 
Jones  (1888)  17  Or.  204,  3  L.B.A.  620. 
11  Am.  St.  Rep.  808,  20  Pac.  842.  It 
appeared  in  that  case  that  a  presump- 
tive heir  conveyed  her  interest  in  the 
estate  of  a  deceased  adoptive  pareot 
to  the  other  adoptive  parent  and  that 
the  adoptive  child  brought  an  action 
of  ejectment  against  such  grantee  ta 
obtain  a  share  in  the  estate.  The 
court  held  that  the  adoption  was  in- 
valid because  no  notice  by  publication 
or  otherwise  was  given  to  the  natural 
father  of  the  adopted  child.  With 
respect  to  the  question  of  the  defend- 
ant's being  estopped  as  a  party  to  the 
adoption  proceedings,  the  court  said: 
"Counsel  for  plaintiff  argue  that  this 
defendant  is  in  no  condition  to  make 
the  objection  of  want  of  jurisdiction; 
that  she  consented  to  the  act  of  adop- 
tion, and  that  she  is  bound  by  it  If 
this  is  so,  it  must  be  on  the  ground 
of  estoppel.  But  estoppels,  to  be  bind- 
ing, must  be  mutual,  and  if  Sylvester 
H.  Jenner,  who  was  a  necessary  par^ 
to  this  proceeding,  was  not  bound  by 
the  decree,  it  is  not  perceived  on  what 
ground  the  same  could  be  held  bind- 
ing  on  any  of  the  other  parties." 

In  Rollo  V.  Bell  (1920)  266  Pa.  503. 
109  Att.  159,  reference  was  made  to  a 
case  decided  by  a  Pennsylvania  trial 
court  and  based  on  facts  substantial* 
ly  tiie  same  as  those  in  the  Oregon 
case  last  cited.  It  wae  held  by  ihe 
trial  court  that  the  aurviving  ad<9- 
tive  parent,  claiming  title  through  tae 
next  of  iiin  of  tne  otner  adoptive 
parent  was  estopped  to  deny  the 
validity  of  the  adoption.  No  excep- 
tion was  filed  or  appeal  taken.  Tiie 
action  before  the  supreme  court  vu 
between  the  same  parties,  and  the 
question  of  the  validity  of  adoption 
was  therefore  held  to  be  settled  by  the 
prior  action  and  judgment 

For  the  application  of  the  principle 
of  estoppel  in  direct  proceedings  to 
contest  the  validity  of  an  adoption,  see 
supra.  I.  W.  3.  B. 
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H.  A.  FERRELL,  Appt, 

V. 

FLETCHER  WOOD. 

4t4bBiM(u  Suprmme  Cimrt—June  27,  t991» 

(—  Ark.  — ^  232  S.  W.  577.) 

BomtaioA  —  nonjoinder  of  wife  In  conveyance  —  effect. 

1.  A  deed  of  a  homestead  by  a  man  in  which  his  wife  does  not  Join  Is 
void. 

ISee  note  on  this  question  beginning  on  page  1036.] 


Contract— refusal  to  convey  home- 

etead — actlim  for  breach. 

2.  A  man  cannot  be  made  liable  in 
damages  for  breach  of  contract  to 
convey  his  homestead,  where  the  wife 


refuses  to  join  in  the  conveyance, 
since  his  contract  to  convey  under 
such  circumstances  Is  void. 

[See  18  R.  C.  L.  638,  639;  see  note 
in  4  A.  L.  R.  1272.] 


(McCuUoch,  Ch.  J.,  and  Smith,  J.,  dissent.) 


Appeal  by  plaintiff  from  a  judgment  of  the  Circuit  Court  for  St  Francis 
County  (Jaclraon,  J.)  sustaining  a  demurrer  to  the  complaint  in  an  action 
brought  to  recover  damages  for  alleged  breach  of  contract  to  convey  a 
homestead.  Affirmed, 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Mann  &  Mann,  for  appel-    of  sale  without  consulting  his  wife 


lant: 

Had  the  husband  abandoned  his 
homestead  before  the  date  set  for  the 
consummation  of  this  contract  and  the 
deeding  of  the  property,  there  can  be 
no  question  but  that  *  the  contract 
could  be  enforced.  This  he  could  do 
without  his  wife's  concurrence,  and 
she  need  not  join  in  the  conveyance  of 
an  abandoned  homestead. 

Stewart  v.  Pritchard,  101  Ark.  101, 
87  L.RA.fN.S.)  807,  141  S.  W.  505; 
Farmers  Bldg.  &  L.  Asso.  v.  Jones,  68 
Ark.  76,  82  Am.  St.  Rep.  280,  66  S.  W. 
1062;  Brown  v.  Brown,  104  Ark.  813, 
149  S.  W.  830;  Vestal  v.  Vestal,  137 
Ark.  809.  209  S.  W.  278. 

At  common  law  a  husband  could 
convey  the  homestead  without  the  con- 
currence of  his  wife,  and  the  fact  that 
■he  did  not  join  in  the  alienation  of 
the  homestead  did  not  affect  the 
validity  of  the  sale. 

Klenk  v.  Knoble,  87  Ark.  298. 

Had  the  plaintiff  agreed  to  sell  the 
homestead  of  defendant  for  a  certain 
sum  of  money,  with  the  understanding 
that  all  over  that  amount  should  be  his 
eonunission,  this  commission  could  bo 
collected  from  defendant. 

Chandler  v.  Gains-Ferguson  Realty 
Co.  146  Ark.  262,  224  S.  W.  484. 

The  husband  who  m^es  a  contract 


should  be  made  to  stand  the  loss 
sustained  by  the  failure  of  his  wife 
to  ratify  the  contract. 

Jenkins  v.  Harrison,  66  Ala.  845; 
Clark  V.  Bird,  168  Ala.  278,  132  Am. 
St.  Rep.  26.  48  So.  359;  Wainscott  v. 
Haley,  185  Mo.  App.  45,  171  S.  W.  983; 
White  V.  Bates,  234  Hi.  276,  84  N.  E. 
906;  Cross  v.  Everts,  28  Tex.  523; 
Krebs  v,  Popp,  42  Tex.  Civ.  App.  346, 
94  S.  W.  115. 
Mr.  C.  W.  Nortm,  for  appellee: 
The  husband's  deed  of  the  home- 
stead, lacking  the  wife's  signature  and 
acknowledgment,  "is  void  absolutely, 
not  relatively;"  and  it  "is  a  nullity  if 
his  wife  fails  to  join  in  the  execution." 

Pipkin  V.  Williams,  57  Ark.  242,  38 
Am.  St.  Rep.  241,  21  S.  W.  433;  Waters 
V,  Hanley,  120  Ark.  465,  179  S.  W.  817; 
Branch  v.  Moore,  84  Ark.  462,  120  Am. 
St.  Rep.  78,  105  S.  W.  1178;  Droppers 
V.  Marshall.  203  Mich.  178,  4  A.L.R. 
1272. 168  N.  W.  1001;  Mundy  v.Shelia- 
berger,  88  C.  G.  A.  446,  161  Fed.  603. 

Hart,  J.,  delivered  the  opinion  of 
the  court: 

H.  A.  Ferrell  made  a  contract 
in  writing  with  Fletcher  Wood  to 
purchase  the  homestead  of  the  lat- 
ter. Wood's  wife  did  not  sign  the 
contract.     Upon  the  refusal  of 
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Wood  to  carry  out  the  contract,  Fer- 
rell  instituted  this  suit  in  the  circuit 
court  against  him  to  recover  dam- 
ages. The  judgment  of  the  circuit 
court  was  in  favor  of  Wood,  and 
Ferrell  has  appealed. 

A  majority  of  the  court  is  of  the 
opinion  that  the  judgment  of  the 
circuit  court  was  correct.  This 
court  has  uniformly  held  that,  un- 
der our  statute,  a  deed  or  mortgage 
purporting  to  con- 
Joinder  of  wife  vcy  the  nomesteaci, 
by  a  married  man, 
is  void,  unless  his 
wife,  joins  in  the  execution  of  the 
conveyance.  Pipkin  v.  Williams.  57 
Ark.  242, 38  Am.  St.  Rep.  241, 21  S. 
W.  433,  and  Oliver  v.  Bouth,  123 
Ark.  189,  184  S.  W.  843,  and  cases 
cited. 

This  court  has  never  decided  the 
precise  question  raised  by  the  ap- 
peal. The  courts  are  divided  on  the 
question  of  whether  an  action  for 
damages  may  be  maintained  against 
a  husband  for  a  breach  of  contract 
to  convey  his  homestead,  where  his 
wife  did  not  sign  the  contract  The 
authorities  on  both  sides  of  the 
question  are  cited,  and  to  some  ex- 
tent reviewed,  in  a  case  note  to  4 
A.L.R.,  at  page  1272.  Courts  favor- 
ing liability  for  a  breach  of  such  a 
contract  say  that  it  is  not  unlawful 
for  a  person  to  contract  to  sell  and 
convey  something  he  does  not  own, 
but  expects  to  acquire,  and  that,  if 
he  unqualifiedly  undertakes  to  do 
that  which  later  he  finds  he  cannot 
perform,  he  must  respond  in  dam- 
ages. There  is  a  difference  between 
such  a  contract  and  a  contract  to 
convey  the  homestead. 

In  the  first  instance,  if  the  con- 
tracting party  should  acquire  the 
land  whidi  he  had  agreed  to  convey 
to  another,  he  could  carry  out  his 
contract,  and  therefore  should  re- 
spond in  damages  for  a  failure  to  do 
so.  A  contract  by  a  husband  to 
convey  his  homestead  is  a  mere 
nullity,  unless  the  wife  signs  the 
contract.  This  court  expressly  held 
in  the  case  of  Waters  v.  Hanley,  120 
Ark.  465,  179  S.  W.  817,  that  the 
husband  cannot  make  a  contract  to 


convey  the  homestead  which  will  be 
binding,  unless  his  wife  signs  it. 
The  court  pointed  out  that,  if  such 
a  contract  would  be  obligatoiy  upon 
the  wife,  the  statute  prohibiting  the 
sale  of  the  homestead  without  the 
consent  of  the  wife  could  be  easily 
evaded,  and  would  be  of  no  force. 

Again,  it  is  urged  that  to  hold 
that  the  husband  cannot  be  made  to 
respond  in  damages  for  the  breach 
of  a  contract  to  convey  his  home- 
stead, unless  signed  by  his  wife, 
would  have  the  effect  to  embarrass 
him  in  the  sale  thereof.  We  cannot 
see  how  the  failure  to  make  him 
respond  in  damages  would  embar- 
rass him,  any  more  than  to  hold  that 
his  contract  to  convey  the  home- 
stead is  not  valid  unless  his  wife 
signs  the  same.  If  any  embarrass- 
ment is  caused  in  either  event,  it  is 
caused  by  the  passage  of  the  statute, 
and  not  by  placing  a  construction  on 
it  which  its  language  clearly  im- 
ports. If  a  man  cannot  make  a  con- 
tract  agreeing  to  convey  his  home- 
stead that  will  be  valid  or  binding, 
without  his  wife's  concurrence,  it  is 
difficult  to  see  upon  what  reason  he 
should  be  made  liable  to  respond  in 
damages  for  a  breach  thereof.  As 
said  by  Judge  Garland  in  Mundy  v. 
SheUaberger,  88  G.  G.  A.  445,  161 
Fed.  603,  the  reason  for  holding  that 
a  contract  to  convey  the  homestead, 
without  the  concurrence  of  the  wife, 
Is  null  and  void,  and  cannot  be  used 
as  a  basis  for  the  recovery  of  dam- 
ages, is  clearly  and  forcibly  stated 
by  Judge  Mitchell  in  Weitzner  v. 
Thingstad,  55  Minn.  244,  56  N.  W- 
817.  We  quote  from  his  opinion,  as 
follows :  "But,  Notwithstanding 
some  respectable  authority  to  tiie 
contrary,  it  seems  to  us  that  to  hold 
that  a  person  is  liable  in  damages 
for  the  nonperformance  of  a  con- 
tract which  he  is  under  no  legal 
obligation  to  perform  wbuld  be  il- 
logical, and  without  analogy  or  prec- 
edent in  the  law.  The  very  propo- 
sition involves  a  legal  inconsistency. 
We  think  that  on  legal  principles 
such  a  contract  must  be  held  void 
for  all  purposes,  and  not  to  consti- 
tute the  basis  of  any  action  against 
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the  obligor.  There  are  also  strong  of  the  wife, 
practical  considerations  in  favor  of 

this  view.  While  it  is  true,  as  coun- 
sel suggests,  that  to  hold  the  hus- 
band liable  for  damages  would  not 

deprive  him  or  his  family  of  their 

homestead,  yet  to  force  him  to  the 

alternative  of  securing  his  wife's 

signature  to  the  conveyance,  or  of 

being  mulcted  in  damages  for  not 

doing  so,  and  to  place  the  wife  in 

the  dilemma  of  either  having  to  sign 

the  deed  or  see  her  husband  thus 

mulcted  in  damages,  might,  and 

naturally  would,  often  indirectly 

defeat  the  very  object  of  the  stat- 
ute. There  is  nothing  unjust  to  the 

obligee  in  holding  such  a  contract 

absolutely  void  for  all  purposes. 

He  is  bound  to  know  the  law,  and 

he  always  has  actual  notice,  or  the 

means  of  obtaining  actual  notice  of 

the  f^  that  the  land  with  which  he 

is  about  to  deal  is  a  homestead." 
But  it  is  insisted  that  this  rule  Is 

contrary  to  the  principles  an- 
nounced in  Branch  v.  Moore,  84 

Ark.  462,  120  Am.  St.  Rep.  78,  105 

S.  W.  1178.  That  was  a  case  where 

a  broker  sued  the  owner  of  a  home- 
stead to  recover  commissions  for 

effecting  a  sale  thereof,  and  the 

court  held  that  it  was  no  defense  to 

the  action  that  the  hind  constituted 

the  defendant's  homestead.  Upon 

this  branch  of  the  case  we  quote 
from  the  opinion  as  follows :  "Ap- 
pellant contends  that  the  land  con- 
stituted his  homestead,  and  he  could 
not  lawfully  authorize  the  appellee 
to  sell  it  without  his  wife  joining 
h'im  in  executing  an  instrument  for 
thiat  purpose;  but  this  contention  is 
not  tenable.  Appellee  is  not  seek- 
ing to  enforce  any  contract  to  sell 
or  convey  the  land,  or  any  lien 
thereon.  The  land  has  been  sold. 
No  party  is  seeking  to  avoid  the 
sale.  Appellee  is  asking  only  for 
compensation  for  services  ren- 
dered." 

There  the  broker  was  suing  for 
services  he  had  performed  in  effect- 
ing a  sale  of  the  homestead,  and  his 
contract  was  collateral  to  the  con- 
tract of  the  husband  to  convey  the 
homestead  "Without  the  concurrence 


1036 

Here  the  breach  of  the 
contract  of  the  husband  to  convey 
the  homestead  is  made  the  basis  of 
the  suit  As  above 
stated,  if  the  con- 
tract is  a  complete 
nullity,  it  was  void 
from  its  inception, 
and  cannot  be  made  the  basis  of  the 
cause  of  action. 

It  follows  that  the  judgment  will 
be  affirmed. 


CTontrset— 
rcfoMl  to  MB- 

Mtlom  for  I 
broMk. 


J*t  dissenting 


McCnlloch,  Ch. 
(July  11,  1921): 

The  authorities  on  the  question 
involved  in  this  case  are  nearly 
equally  divided,  which  leaves  us 
free  to  follow  our  own  views,  unin- 
fluenced by  the  precedents  estab- 
lished by  other  courts.   Two  cases 
which  may  be  selected  as  leading- 
ones  on  this  subject  are  Weitzner  v. 
Thingstod,  56  Hiim.  244,  56  N.  W. 
817,  supporting  the  conclusion  now 
reached  by  the  majority  of  this 
court,  and  White  v.  Bates,  234  III. , 
?76,  84  N.  E.  906,  announcing  the' 
contrary  conclusion.  .1  think  the 
reasoning  of  the  Illinois  court  is 
sound.  .  I 
The  statute  (C.  ft  M.  Dig.  §  6642) 
does  not  declare  tiiat  aa  executory 
contract  for  the  sale  of  a  homestead 
is  void.    It  merely  declares  that  a 
"conveyance,  mortgage,  or  other  in- 
strument aifecting  the  homestead 
of  any  married  man"  shall  not  be. 
valid  "unless  his  wife  joins  in  ihe 
execution  of  such  instrument  and 
acknowledges  the  same."    Such  a 
contract  does  not'  involve  moral  tur- 
pitude in  its  performance,  nor  does 
it  offend  against  any  declared  pub- 
lic policy,  though  the  statute  fixes  a 
limitation  on  the  husband's  right  to 
convey  the  homestead.   He  can  do 
so  only  with  the  consent  tot  the  wife. 
A  conveyance  of  the  homestead 
without  her  consent  is  void;  but, 
since  the  statute  itself  does  not  de- 
clare invalid  the  husband's  execu- 
tory contract  to  sell  the  homestead. 
I  fail  to  see  the  force  of  the  conten- 
tion that  the  contract  is  void  be- 
cause a  conveyance  in  performance 
of  the  contract  is- invalid  unless  the 


Digitized  by  Google 


10S6 


AMEttlGAN  LAW  REPORTS,  ANNOTATED.        [16  A.L.R. 


wife  joins  in  it.  It'  would  be  differ* 
entr  of  course,  if  the  contract  was 
one  involving  moral  turpitude,  for 
no  rights  can  accrue  under  a  con- 
tract to  do  an  unlawful  or  immoral 
act.  Such  is  not  the  effect  of  a  con- 
tract to  sell  and  convey  the  home- 
stead. The  obligor  merely  under- 
takes, in  such  a  contract,  to  sell  and 
convey  certain  property  in  the  man- 
ner prescribed  by  law,  and,  if  he 
fails  to  comply,  he  should  be  held 
liable  for  all  damages  resulting 
from  his  breach  of  the  contract. 
The  effect  is  t^e  same  as  if  the  con- 
tract were  one  to  sell  and  convey 
property  to  which  the  obligor  had 
no  title  at  the  time.  Though  beyond 
his  power  to  perform  the  contract, 
he  is  liable  in  damages  for  its 
breach.  The  fact  that  such  a  con- 
tract would  embarrass  the  wife,  and 
cause  her  unwillingly  to  join  in  the 
conveyance  of  the  homestead  rather 
than  to  see  her  husband  mulcted  in 
damages,  affords  no  sound  reason 
for  tiie  court  to  declare  the  contract 
void,  though  it  might  appeal  strong- 


ly to  the  legislature  on  a  proposal  to 
enact  such  a  law. 

This  court  has  heretofore  decided 
that  a  contract  to  pay  an  agent's 
commission  under  a  contract  for 
sale  of  the  homestead  is  valid. 
Branch  v.  Moore,  84  Ark.  469,  120 
Am.  St  Rep.  78,  105  S.  W.  1178; 
Chandler  v.  Gaines-Ferguson  Real- 
ty Co.  145  Ark.  262,  224  S.  W.  484. 
The  conclusion  now  announced  by 
the  majority  is,  I  think,  in  conflict 
with  those  cases,  for,  if  a  contract 
for  the  sale  of  the  homestead  is  void, 
then  a  contract  for  payment  of  a 
commission  on  such  sale  is  likewise 
void.  Both  contracts  should  be  con- 
trolled by  the  same  principles. 

I  do  not  think  it  is  important 
whether  or  not  the  wife  joins  in  the 
contract  to  sell  tiie  homestead.  She 
is  not  required  to  join  in  such  a  con- 
tract to  make  it  valid.  She  must, 
in  order  to  make  such  a  ccmtract 
effective  against  hersielfr  join  in 
the  execution  of  the  conveyance  and 
acknowledge  the  same. 

Smith,  J.,  concurs. 


ANNOTATION. 

Aclioa  for  dunages  ag^nst  ngnmg  spouse  ior  breach  of  contract  to  convey 
homestead  atgned  by  one  spouse  only. 


Since  the  preparation  of  the  note 
in  4  A.L.R.  beginning  at  page  1272, 
DO  case  other  than  the  reported  case 
(FEZuraLL  V.  Wood,  ante,  1033)  seems 
to  have  passed  on  the  liabili^  for 
damages  of  a  spouse  who  signs  a  con- 
tract to  convey  the  homestead,  where 
the  other  spouse,  who  does  not  sign 


the  contract,  refuses  to  join  in  a  con* 
veyance.  That  case  adheres  to  the 
majority  rule,  holding  that  a  contract 
to  convey  a  homestead  is  void  unleaa 
it  is  signed  by  both  spouses,  and  that 
therefore,  when  it  is  not  so  signed, 
no  liability  of  the  signing  spouse  can 
be  predicated  on  its  breach.  W.  A,  S. 


CORNEUUS  DOUGHEKTY,  Deceased  Employee. 
NELLIE  DOUGHERTY,  Appt 

iroMaohvuetCt  Supreme  fwdteua  Oourt^Maif  00,  1991, 
(—  Mass.  — »  181  N.  E.  167.) 

Workmen's  compensation  —  sunstroke  —  when  arises  out  of  emplos^ent. 

1.  Sunstroke  of  an  employee  engaged  in  delivering  coal  does  not  arise 
out  of  his  employment  within  the  meaning  of  the  Workmen's  Compen- 
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sation  Act,  if  there  is  nothing  to  show  that  he  was  peculiarly  exposed  to 
the  danger  of  sunstroke  by  reason  of  the  nature  of  his  work. 
[See  note  on  this  question  begvtming  on  page  1038.] 


—  act  in  coarse  of  employment, 

2.  An  injury  to  an  employee  while 
doing  the  work  he  was  employed  to 
perform  is  received  in  the  course  of 
his  employment  within  the  meaning 
of  .the  Workmen's  Compensation  Act 

[See  28  R.  C.  L.  797.] 
— injaiy  arising  cat  of  employment. 

3.  An  injury  arises  out  of  the  em- 


ployment within  the  meaning  of  the 
Workmen's  Compensation  Act  when  it 
appears,  in  view  of  all  the  circum- 
Btances,  that  there  is  a  causal  connec- 
tion between  the  conditions  under 
which  the  work  is  required  to  he 
performed  and  the  resulting  injury. 
[See  28  R.  C.  L.  797.] 


Appeal  by  claimant  from  a  decree  of  the  Superior  Court  for  Hampden 
County  affirming  a  findinsr  of  the  Industrial  Accident  Board  denying  com- 
pensation in  a  proceeding  by  her  under  the  Workmen's  Compensation 
Act  to  recover  compensation  for  the  death  of  her  husband.  Affirmed* 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Thomas  J.  O'Connor,  for  appel-    which  resulted  in  the  death  of  the 


lant: 

The  risk  of  injury  need  not  be 
peculiar  to  the  employment;  it  is 
sufficient  if  such  a  risk  is  incidental  to 
the  employment. 

McCarthy's  Case,  230  Mass.  429,  119 
N.  E,  697;  Hallett's  Case.  232  Mass. 
49,  121  N.  E.  503;  O'Brien's  Case,  228 
Mass.  380,  117  N.  E.  619;  McCarthy's 
Case.  232  Mass.  557,  123  N.  E.  87. 

Messrs.  Graves  &  Moran  for  appel- 
lees. 

Crosby,  J.,  delivered  the  opinion 
of  the  court: 

The  undisputed  facts  in  this  case 
show  that  the  employee  was  a  team- 
ster in  the  employ  of  the  Union 
Coal  &  Wood  Company.  On  August 
1, 1917,  about  3  o'clock  in  the  after- 
noon, after  having  delivered  a  load 
of  coal,  he  drove  into  his  employer's 
yard  and  complained  to  one  Finn, 
the  treasurer  of  the  company,  that 
he  did  not  feel  well  and  that  he  was 
not  perspiring;  he  was  ordered  to 
put  up  his  team  and  go  home;  about 
half  an  hour  later  it  was  rei)orted 
that  he  was  lying  in  his  employer's 
bam  and  was  unconscious;  he  was 
removed  to  a  hospital,  and  died  sev- 
eral hours  later,  his  death  being  due 
to  heat  prostration.  The  day  in 
question  was  extremely  hot ;  the 
temperature  registered  between  93 
and  99  degrees  in  the  afternoon. 

K  is  plain  that  the  sunstroke 


employee  was  suf-  , 
fered  while  he  was  mmpMMiioB- 
doing  the  work  he  JS^Jj^^tl"  ** 
was   employed  to 
perform;  therefore  the  injury  was 
received  in  the  course  of  his  employ- 
ment. 

The  question  remains  whether 
the  injury  arose  out  of  the  employ- 
ment within  the  meaning  of  the 
Workmen's  Compensation  Act 
(Stat.  1911,  chap.  751,  as  amended 
by  Stat.  1912,  chap.  571).  An  in- 
jury arises  out  of  the  employment 
when  it  appears,  in  view  of  all  the 
circumstances,  that  there  is  a  causa] 
connection  between  „,.,^ 
the  conditions  un-  ««t  of  •mmur' 
der  which  the  work 
is  required  to  be  performed  and  the 
resulting  injuiy.  The  first  inter- 
pretation by  this  court  of  the  Work- 
men's Compensation  Act,  in  this 
connection,  is  found  in  McNicol's 
Case,  215  Mass.  497,  at  page  499, 
L.R.A.1916A,  306,  102  N.  E.  697,  4 
N.  C.  C.  A.  522,  where  it  is  said :  "If 
the  injury  can  be  seen  to  have  fol- 
lowed as  a  natural  incident  of  the 
work,  and  to  have  been  contemplat- 
ed by  a  reasonable  person  familiar 
with  the  whole  situation  as  a  result 
of  the  exposure  occasioned  by  the 
nature  of  the  employment,  then  it 
arises  'out  of  the  employmoit.  But 
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it  excludes  an  injury  which  cannot 
fairly  be  traced  to  the  employment 
as  a  contributing  proximate  cause, 
and  which  comes  from  a  hazard  to 
which  the  workman  would  have  been 
equally  exposed  apart  from  the  em- 
plojonent.  The  causative  danger 
must  be  peculiar  to  the  work,  and 
not  common  to  the  neighborhood." 
Hewitf  s  Case,  225  Mass.  1,  L.R.A. 
1917B,  249,  113  N.  E.  572;  Dona- 
hue's Case,  226  Mass.  595,  L.R.A. 
1918A,  215,  116  N.  E.  226,  14  N.  C. 
0.  A.  491;  Warner  v.  Couchman,  4 
B.  W.  C.  C.  32. 

See  McManaman's  Case,  224  Blaas. 
554.  113  N.  E.  287;  Mooradjian'a 
Case.  229  Mass.  521,  118  N.  E.  951. 

In  the  case  at  bar  a  member  of 
the  industrial  accident  board  found 
that,  upon  all  the  evidence,  the 
claimant  "has  not  satisfied  the  bur- 
den oiC  proving  that  the  heat  pros- 
tration which  caused  the  death  of 
"her  decedent  was  occasioned  by,  or 
causally  related  to,  a  personal  in- 
jury which  arose  out  of  and  in  the 
course  of  bis  employment."  This 
finding  was  affirmed  and  adopted  by 
the  board  on  review  which  found 


that  "it  has  not  been  shown  that  the 
employee  was  subjected  by  reason 
of  his  employment  to  materially 
greater  danger  of  heat  prostration 
than  other  outdoor  workers  on  the 
days  In  question." 

There  was  no  evidence  to  show 
that  the  employee,  while  engaged 
in  delivering  coal  on  the  day  of  JUt 
death,  was  peculiar-  _«.,t^k_ 
ly  exposed  to  the  wne*  ariM  wm 
danger  of  sunstroke 
by  reason  of  the  nature  of  his  work; 
the  hazard  of  injury  from  that 
cause  would  not  seem  to  have  been 
different  from  that  to  which  persons 
in  general  in  that  locality,  who 
worked  in  the  open  were  exposed. 
It  cannot  be  said  as  matter  of  law 
that  the  findings  of  the  board  were 
without  evidence  to  sui:^rt  them. 
The  case  at  bar  is  plainly  distin- 
guishable in  its  facts  from  McMana- 
man*8  Case,  supra,  O'Brien's  Case, 
228  Mass.  880.  117  N.  E.  619.  Mc- 
Carthy's Case,  230  Blaas.  429.  119 
N.  E.  697,  and  McCarthy's  Case,  231 
Mass.  259,  120  N.  E.  862,  where  ft 
different  result  was  reached.  The 
entry  must  be  decree  affirmed. 


ANNOTAllCm. 
WorlaDen's  compeiisalioBs  ajory  or  deadi  &m  to  uluinwili. 


The  above  question  is  covered  in  the 
annotation  in  18  A.L.R.  974,  to  which 
this   annotation   is  supplementary. 

InjarlM  from  freMtns. 

(Supplementing  annotation  in  13 
A.LJt.  976.) 

In  Savage  v.Pontiac  (1921)— Mich. 
— ,  188  N.  W.  798,  it  was  held  that 
there  was  no  accident,  or  accidental 
injury,  within  the  meaning  of  the 
Michigan  Workmen's  Compensation 
Act,  where,  because  of  a  high  wind, 
water  sprayed  back  on  a  fireman,  who 
was  fighting  a  fire  on  a  severe  winter 
day,  and  froze  on  his  neck  in  a  layer  1 
inch  thick,  which,  according  to  ex- 
pert testimony,  caused  pressure  on  the 
spinal  cord  and  injury  resulting  in 
death.  The  court  said  that  it  had  been 
unable  to  find  a  case  under  any  stat- 
ute similar  to  the  Michigan  act  pro- 


viding for  compensation  for  "acci- 
dental injurieB,"  where  compensation 
had  been  awarded  an  employee  for 
an  injury  received  in  the  course  of  his 
employment  through  purely,  natural 
causes,  where  the  employee  was  no 
more  subject  to  the  injury  than  others 
similarly  employed.  The  majority  of 
the  court  in  this  case  relied  upon  the 
decision  in  Landers  v.  Muskegon 
(1917)  196  Mich.  760.  L.R.A.191SA. 
218,  168  N.  W.  48.  where  H  was 
held  that  pneumonia  contracted  by 
a  member  of  the  fire  department, 
from  becoming  wet  in  the  performance 
of  his  duties  in  winter,  did  not  restdt 
from  an  accident  within  the  meaning 
of  the  Compensation  Act.  Wiest,  J.,  la 
a  dissenting  opinion,  said:  "I  cannot 
agree  with  the  conclusion  reached  by 
Mr.  Justice  Stone  in  this  case.  If  it 
can  be  said  that  the  fastening  of  the 
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ice  upon  the  neck  and  the  consequent 
injury  to  the  spine,  were  no  more 
than  an  incident  likely  to  happen  to  a 
fireman  in  severely  cold  weather  while 
pursuing  his  employment,  then  I  am 
ready  to  concede  that  it  was  no  acci- 
dent within  the  meaning  of  our  Com- 
pensation Act.  The  injury  to  the  spine 
was  occasioned  by  a  most  extraordi- 
nary mishap.  We  may  accept  the  pos- 
tulate that  in  the  eye  of  the  law  there 
is  no  accident  in  the  absence  of  vio- 
lence, casualty,  or  vis  major,  and  yet 
bring  this  case  within  the  rule.  There 
is  erldence  anpporting  the  finding  that 
tiie  ice  faatraed  to  the  neck  of  the  de- 
ceased caused  a  hurt  to  his  spine,  and 
thereby  occasioned  his  death.  If  the 
deceased  had  hurt  his  spine  in  exert- 
ing himself  at  the  fire,  it  would  have 
been  an  accident.  The  ice  upon  his 
neck  exercised  external  violence,  and 
injured  his  eplne,  and  caused  his 
death,  according  to  the  opinion  of  one 
medical  witness.  This  traumatic  vio- 
lence takes  the  case  out  of  the  hold- 
ings cited  by  my  brother.  I  am  of  the 
opinion  that,  under  the  evidence,  the 
board  properly  determined  Uiat  the 
deceased  met  with  an  accident  within 
the  meaning  of  our  law»  and  tibe 
award  should  be  affirmed." 

bjulu  tmm  hMt  steolM  •r  sustvak*. 

(Supplementing  annotation  in  18 
A.L.R.  979.) 
It  will  be  observed  that  in  the  re- 


ported case  (DooGHrarr's  Casb,  ant^ 
1036)  an  Injury  to  an  employee  by 
sunstroke,  sustained  while  the  em- 
ployee was  doing  the  work  he  was  em- 
ployed to  perform  in  delivering  coal, 
was  held  to  have  been  received  in  the 
course  of  his  employment;  but  it  was 
held  that  it  did  not  arise  out  of  his 
employment  within  the  meaning  of  the 
Compensation  Act,  there  being  noth- 
ing to  show  that  he  was  peculiarly 
exposed  to  the  danger  of  sunstroke  by 
reason  of  the  nature  of  his  work. 

In  Matis  v.  Schaeffer  (1921)  270 
Pa.  141,  113  Atl.  64,  where  one  em- 
ployed as  a  laborer  in  a  coal  yard,  and 
also  at  times  on  the  employer's  farm, 
suffered  a  sunstroke  while  working  on 
the  farm,  it  was  held  that  he  was  act- 
ing in  the  course  of  his  employment, 
and  that  the  Workmen's  Compensation 
Act  covei^d  cases  of  injuiy  or  death 
from  sunstroke. 

And  in  Hurray  ▼.  H.  P.  Cummings 
Constr.  Co.  (1921)  197  App.  Div.  903, 
188  N.  Y.  Supp.  193,  it  was  held  that 
the  injury  was  an  accidental  one  aris- 
ing out  of  and  in  the  course  of  the  em- 
ployment, where  an  employee  suffered 
a  cerebral  hemorrhage  and  paralysis 
while  working  in  a  gravel  pit  when  the 
temperature  was  exceedingly  highi 
and  the  radiation  of  the  heat  from  the 
surrounding  sand  and  gravel  intensi- 
fied the  heat  to  an  unusual  degree,  and 
there  waa  no  breeze  blowing. 

J.  T.W. 


PLYNN  BROWN,  Hflf.  In  Em, 

V. 

COMMONWEALTH  OF  VIRGINIA, 
Tirgtnia  Supreme  Court  of  Appedla—'June  SO,  t02t, 
(—  Va.  — ,  107  S.  E.  809.) 

Criminal  law  —  bystander  as  principal  in  second  desT^ 

1.  A  mere  bystander  is  not  guilty  as  principal  in  the  second  degree  for 
oommission  of  a  crime,  if  he  did  not  in  any  way  procure,  incite,  or  en- 
courage the  act  done  by  the  actual  perpetrator. 

[See  note  on  this  question  beginning  on  page  1043.] 

tfomicide  —  shooting  with  intent  to    to  another's  house  with  the  intention 
kill  —  principal  in  second  degree,    of  fighting  him  may  be  found  to  be 

2.  One  who  goes  with  companions    guilty,  as  principal  in  the  second  de- 
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ffree,  of  nnlawfnlly  shooting  sacb  per- 
son with  intent  to  maim  and  kill  bim, 
if  during  the  altercation  his  com- 
panion shoots  him,  although  he  did 
not  know  that  his  companion  was 
armed. 

Definition  —  principal  in  second  de- 
gree. 

S.  A  principal  in  the  second  degree 
is  one  not  the  perpetrator,  but  pres- 
ent, aiding  and  abetting  the  act  done, 


or  keeping  watch  or  guard  at  boim 

convenient  distance. 
[See  1  R.  C.  L.  134.] 

Evidence  —  drcnmstances  —  aidfa« 
crime. 

4.  Whether  or  not  one  aids  or  abets 
another  in  the  commission  of  a  crime 
may  be  determined  by  circumstances 
as  well  as  by  direct  evidence. 

[See  1  R.  a  L.  143.] 


Error  to  the  Corporation  Court  of  the  city  of  Norfolk  to  review  a  judg- 
ment convicting  defendant  under  two  indictments,  of  unlawfully,  mali- 
ciously, and  feloniously  shootinsr  another  with  intent  to  maim,  disfigure, 
disable,  and  kill,  and  of  simple  assault.  Affirmed, 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  William  McK.  Woodhonse^  for    overruled  a  motion  for  a  new  trial, 


plaintiff  in  error: 

Defendant  cannot  be  held  as  aiding 
and  abetting  in  the  shooting,  as  a 
principal  in  the  second  degree. 

Mitchell  V.  Com.  33  Gratt.  845;  Hor- 
ton  V.  Com.  99  Va.  848,  38  S.  E.  184; 
Reynolds  v.  Com.  33  Gratt.  834;  Kemp 
V.  Com.  80  Va.  443;  State  v.  Hildreth, 
81  N.  C.  (9  Ired.  L.)  429,  51  Am.  Dec. 
864;  1  Bishop,  Crim.  Law,  §  440. 

Messrs.  John  R  Saunders,  Attorney 
General,  J.  D.  Hank,  Jr.,  Assistant  At- 
torney General,  and  Leon  M.  BazUc^ 
for  the  Commonwealth: 

The  evidence  is  sufficient  to  support 
the  conviction  of  the  accused. 

Martin  v.  State.  89  Ala.  115,  18  Am. 
St.  Rep.  91,  8  So.  23;  Peden  v.  State, 
61  Miss.  267;  People  v.  Vasquez,  49 
Cal.  560;  State  v,  Johnson,  7  Or.  210; 
Mitchell  V.  Com.  83  Gratt.  845. 

Kelly,  P.,  delivered  the  opinion  of 
the  court: 

Flynn  Brown  was  indicted  and 
tried  under  two  indictments,  one 
charging  him  with  unlawfully,  mali- 
ciously, and  feloniously  shooting 
Leroy  White,  with  intent  to  maim, 
disfigure,  disable,  and  kill,- and  the 
other  charging  him  with  likewise 
shooting  Hampton  Taylor.  These 
two  charges  against  him  were,  by 
consent,  heard  together.  The  jury 
found  him  guilty  of  a  felony  upon 
the  first  indictment,  fixing  his  pun- 
ishment at  confinement  in  the  peni- 
tentiary for  one  year,  and  also 
found  him  guilty  of  a  simple  assault 
upon  the  second  indictment,  fixing 
his  punishment  at  confinement  in 
jail  for  thirty  days.  The  trial  court 


and  sentenced  the  defendant  in  ac- 
cordance with  the  verdicts. 

The  sole  error  assigned  is  that 
the  verdicts  were  not  supported  hj 
the  evidence. 

The  defendant  did  not  do  the 
shooting,  but  the  commonwealth 
contended  below,  and  contends  here, 
that  he  was  present,  aiding  and 
abetting  the  crime,  and  that  there- 
fore he  was  guilty  as  a  principal  &i 
the  second  degree. 

From  the  standpoint  of  the  com- 
monwealth, the  evidence  either 
showed,  or  materially  tended  to 
show,  the  following  facts:  On  the 
21st  of  June,  1920,  about  1  o'clock 
P.  M.,  the  defendant,  who  was  in- 
toxicated, went  to  the  house  of  Le- 
roy White  (a  house  of  bad  repute) 
and  asked  if  a  certain  girl  named 
Lucy  was  there.  An  altercation 
arose  between  Brown  and  White, 
which  resulted  in  White's  pushing 
or  throwing  Brown  out  of  the  door 
and  into  the  street  so  violently  that 
he  fell  to  the  ground.  After  getting 
up  he  said  to  White,  "When  I  come 
back,  you  will  not  stay  here  any 
longer,"  and  then  went  away.  Some 
hours  later,  and  after  the  defendant 
had  somewhat  recovered  from  his 
intoxication,  "he  got  to  thinking," 
as  he  said,  "about  how  badly  White 
had  treated  him,  and  got  very  hot," 
and  determined  to  go  back  "to  gpt 
satisfaction  about  ^e  way  he  was 
treated,  and  if  he  found  out  that  he 
was  in  the  right,  be  was  going  to 
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fight  White  about  it."  He  left  home 
alone,  and  on  the  way  to  White's 
house  met  up  with  his  brother, 
Moses  Brown,  and  his'  nephew, 
James  Brown.  They  asked  where 
he  was  going,  and  when  he  informed 
them  of  the  occasion  and  purpose 
of  his  mission,  they  offered  to  go 
with  him.  It  does  not  appear  that 
he  was  armed,  or  that  he  knew  hia 
brother  was  armed,  and  he  had  no 
gun,  and  said  he  did  not  know  hia 
brother  had  one.  The  party  arrived 
at  White's  house  about  5  o'clock 
P.  H.  White  was  sitting  at  the 
window  near  the  door.  No  one  else 
was  in  the  room  except  a  girl.  The 
defendiuit  looked  through  the  win- 
dow and  said  to  Moses  and  James 

Brown,  "There  is  the  s         of  a 

b         now,"  and  knocked  at  the 

door.  White  came  to  the  door,  and 
the  defendant  immediately  seized 
and  pulled  him  into  the  street 

James  Brown  said,  "Punch  the  s  

of  a  b  r  in-  the  mouth,"  and  also 

said,  "Kill  him,"  or  "Kill  the  s  

of  a  b  ;"  and  Moses  Brown  fired 

two  shots,  one  while  the  defendant 
had  hold  of  White,  which  did  not 
take  effect  on  White,  but  struck 
Hampton  Taylor,  an  innocent  by- 
stander, and  one  after  White  had 
broken  away  and  was  going  up  the 
stairway  in  his  house.  The  second 
shot  struck  White  in  the  back. 
Moses  Brown  then  made  his  escape, 
going  ever  a  fence,  which  he  was 
assisted  in  getting  over  by  ^e  de- 
fendant, Flynn  Brown. 

This  narrative  of  occurrences  is, 
in  some  important  particulars,  at 
variance  with  the  testimony  on  be- 
half of  the  defendant,  but  is  fully 
warranted  by  that  portion  of  the 
evidence  which  the  jury  evidently 
accepted  as  true.  It  was  their  prov- 
ince to  settle  the  conflicts  in  testi- 
mony. 

We  have  no  difficulty  in  holding 
that  the  jury  was 
justified  in  finding 
the  defendant  guil- 
ty as  a  principal  in 
the  second  degree. 
"A  principal  in  the  second  degree 
16  A.L.S.— 66. 
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is  one  not  tiie  perpetrator,  but  pres- 
ent,    aiding  and 


Homicide— 

l»t«Dt  to  kill— 
prlBclpml  In 
•mond  dvsree. 


abettmg    the    act  principal  in 

done,    or  keeping 
watch  or  guard  at  some  convenient 
distance."   Minor's  Synopsis  Crim. 
Law,  p.  11.    See  also  Horton  v. 
Com.  99  Va.  848,  38  S.  E.  184. 

"Every  person  who  is  present  at 
the  commission  of  a  trespass,  en- 
couraging or  inciting  the  same  by 
words,  gestures,  looks,  or  signs,  or 
who  in  any  way,  or  by  any  means, 
countenances  or  approves  the  same, 
is,  in  law,  assumed  to  be  an  aider 
and  abetter,  and  is  liable  as  princi- 
pal." Plaintiff's  instruction  No.  1 
in  Daingerfield  v.  Thompson,  33 
Gratt  136,  148,  36  Am.  Rep.  783. 
approved  by  this  court  as  the  law. 

Mere  presence  when  a  crime  is 
committed  is,  of  course,  not  sufii- 
cient  to  render  one  guilty  as  an 
aider  or  abetter, 
There  must  be  S^JSCSir'tS" 
something  to  show  S^SKeiie. 
that  the  person 
present,  and  so  charged,  in  some 
way  procured,  or  incited,  or  en- 
couraged the  act  done  by  the  actual 
perpetrator.  Kemp  v.  Com.  80  Va. 
443,  450.  But  whether  a  person 
does  in  fact  aid  or  abet  another  in 
the  commission  of  a  crime  is  a  ques- 
tion which  may  be  B^a^nee- 
determined  by  cu>  cironin»tnwgg«. 
cumstances  as  weU 
as  by  direct  evidence.  In  this  case, 
Moses  Brown,  the  acknowledged 
principal  in  the  first  degree,  would 
not  have  been  present  at  all,  but 
for  the  fact  that  he  had  learned 
from  Flynn  Brown  of  the  unlawful 
mission  on  which  the  latter,  the  real 
aggressor,  was  going  to  the  place. 
They  both  undoubtedly  went  there 
with  a  common  unlawful  purpose, 
for  which  the  defendant  was  pri- 
marily responsible.  The  fight  would 
have  been  unlawful,  even  if  he  had 
first  sought  an  explanation,  and  had 
attacked  White  only  after  satisfying 
himself  that  he  had  been  unjustly 
treated;  but  his  testimony  that  he 
only  intended  to  make  the  attack  if 
he  found  out  he  was  in  the  right  is 
discredited  by  the  commonwealth's 
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evidence,  tending  to  show  that .  he 
assaulted  White  immediately  and 
without  asking  any  questions.  Fur- 
thennore,  the  fact  that  the 
shooting  began,  according  to  the 
commonwealth's  evidence,  almost 
simultaneously  with  Flynn  Brown's 
assault  upon  White,  and  the  further 
fact  that,  as  soon  as  the  second  shot 
was  fired  Moses  Brown  was  assisted 
by  Flynn  Brown  in  getting  over  the 
fence  to  make  his  escape,  are  very 
significant  circumstances,  when 
viewed  in  the  light  of  the  previous 
concert  of  action  by  these  two  men 
in  coming  to  White's  house  to  de- 
mand satisfaction. 

It  may  be  conceded  that  there  is 
no  sufficient  evidence  to  show  that 
it  was  a  part  of  the  original  plan  or 
design  m  these  parties  to  shoot 
White.  Such  a  concession  does  not 
avail  anything  to  the  defendant 
What  actually  occurred  was  not  an 
improbable  consequence  of  the  fight 
which  they  clearly  intended  to  pro- 
voke. When  two  or  more  persons 
go  to  the  home  of  a  third  party  to 
.whip  him,  they  know  he  will,  in  all 
reasonable  probability,  use  force  in 
resisting  the  attack,  and  that  blood- 
shed is  likely  to  result  on  one  or 
both  sides. 

In  1  Wharton's  Criminal  Law, 
11th  ed.  §  258,  pp.  829,  880,  it  is 
said:  "All  those  who  assemble 
themselves  together  with  an  intent 
to  commit  a  wrongful  act,  the- ex- 
ecution whereof  makes  probable,  in 
the  nature  of  things,  a  crime  not 
specifically  designed,  but  inciden- 
tal to  that  which  was  the  object  of 
the  confederacy,  are  responsible  for 
such  incidental  crime.  .  .  .  Hence, 
it  is  not  necessary  tJiat  the  crime 
should  be  a  part  of  tiie  origimd 
design;  it  is  enough  if  it  be  one  of 
the  incidental  probable  consequences 
of  the  execution  of  that  design,  and 
should  appear  at  the  moment  to  one 
of  the  pui;icipants  to  be  expedient 
fbr  the  common  purpose." 

See  also  Martin  v.  State,  89  Ala. 
115,  120,  18  Am.  St.  Rep.  91,  8  So. 
23-;  Peden  v.  State,  61  Miss.  267, 
270;  People  v.  Vasquez,  49  Cal.  560, 
563;  State  v.  Darling,  216  Mo.  450, 
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23  L.R.A.(N.S.)  273,  129  Am.  St 
Rep.  526, 115  S.  W.  1002 ;  13  R.  C.  L. 
p.  730,  §  31. 

In  Pedfen  v.  State,  61  Miss.  267, 
270,  where  several  persons  went  to 
a  man's  house  with  the  common 
purpose  of  whipping  him,  and  one 
of  the  party  struck  him  with  a 
spade,  inflicting  a  fatal  injury,  it 
was  held  that  tiie  other  members 
of  the  party  were  responsible  for 
the  act  and  properly  convicted  of 
murder,  although  the  evidence 
tended  to  show  that  the  death  of 
the  deceased  was  not  a  part  of  the 
original  plan.  The  court  said:  "The 
fatal  blow  was  struck  by  Amos 
Davis,  one  of  the  party,  with  a 
spade.  The  evidence  suggests  that 
the  death  of  Walker  was  not  con- 
templated by  the  parties  at  the  oo^ 
set,  and  that  their  purpose  was 
bounded  by  the  flogging  of  Walker. 
A  number  of  persons  having  con- 
spired together  to  do  the  mJawful 
act  of  beating  Walker,  the  law 
makes  no  distinction  between  them, 
and  each  is  responsible  for  the  act 
of  any  of  tiie  party  in  the  prosecu- 
tion 6t  the  design,  and,  if  death  hap- 
pened in  the  prosecution  of  such 
design,  all  are  guilty  of  murder,  if 
the  person  who  caused  the  death  is. 
It  matters  not  that  the  purpose  to 
kill  Walker  was  not  entertamed  by 
all  or  by  any  at  the  outset" 

In  State  Darling,  216  Mo.  450, 
23  L.R.A.(N.S.)  273,  129  Am.  St 
Rep.  526,  115  S.  W.  1002,  the  de- 
fendant accompanied  his  brother,  to 
be  present  when  the  latter  whipped 
the  deceased.  It  did  not  appear 
tliat  the  defendant  knew  his  brother 
had,  or  intended  to  use,  any 
weapons.  When  the  attack  was 
made,  however,  the  brother  used  a 
piece  of  iron,  and  inflicted  fatal 
injuries.  The  court  reviewed  the 
authorities  on  the  subject  some- 
what fully,  and  in  the  course  of  the 
opinion  said :  "As  said  by  the  Ala- 
bama supreme  court  [Williams  v. 
State,  81  Ala.  1,  60  Am.  Rep.  133, 1 
So.  179,  7  Am.  Crim.  Rep.  443],  the 
defendant,  knowing  of  this  purpose 
[to  assault  and  whip  the  deceased, 
without  any  agreement  pjr  limita- 
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tion  affectinsr  the  method  to  be  used 
in  whipping  him]  and  going  along 
to  assist  in  it,  could  expect  nothing 
else  than  that  the  deceased  would 
naturally  oppose  force  to  such  un- 
lawful design  upon  his  person,  as 
the  experience  of  mankind  shows 
that  very  few  men  would  tamely 
submit  to  such  an  outrage  and  indig- 
nity, and  a  natural  and  probable 
consequence  to  such  an  encounter 
would  be  homicide,  either  of  the 
deceased,  or  of  one  of  them.  And 
the  law  will  hold  him  redponsible 
for  the  act  of  his  brother.  Most  of 
the  adjudicated  cases  hold  that  he 
would  be  guilty  of  murder  in  such 
a  case,  and  he  has  no  cause  to  com- 
plain that  the  court  limited  his  of- 
fense to  manslaughter." 

Kemp  V.  Com.  supra,  and  Rey- 
nolds V.  Com.  33  Gratt.  834,  are  re- 
lied upon  by  the  defendant,  but  they 
do  not  support  his  defense. 

In  Kemp's  Case,  this  court  ap- 
proved the  following  quotation  from 
1  Bishop,  Crim.  Law,  §  634:  <Trom 
the  proposition  that  mere  presence 
at  the  commission  of  a  crime  does 
not  render  a  person  guilty,  it  re- 
sults that  if  two  or  more  are  law- 
fully together,  and  one  does  a  crimi- 
nal thing  wiUiout  the  concurrence 
of  the  otheiBr  they  are  not  thereby 
involved  in  guilt  But,  however 
lawful  the  original  coming  together, 
the  after  conduct  may  satisfy  a  jury 
that  an  are  guilty  of  what  is  done." 

In  the  case  at  bar,  however,  "the 
original  coming  together"  was  un- 
lawful; and,  furthermore,  "the  aft- 
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er  conduct"  of  the  defendant  in  im- 
mediately assisting  Moses  Brown  to 
escape  tended  to  show  that  both 
were  guilty  of  the  shooting. 

The  following  further  extract 
from  the  opinion  in  Kemp's  Case 
shows  that  case  to  have  been  essen- 
tially different  from  this  one:  "In 
all  the  evidence  in  this  case  <and 
there  is  no  conflict  of  evidence  in 
any  respect),  there  is  not  a  circum- 
stance disclosed  tending  in  the  least 
to  show  any  agreement  or  formed 
design  between  the  prisoner,  Kemp, 
and  the  man,  Whltehurst,  who  did 
the  killing,  nor  between  him  and 
any  other  person  or  persons,  nor 
that  he  in  any  manner  aided  or 
abetted  in  or  assented  to,  the  feloni- 
ous act  of  Whltehurst,  the  sole 
perpetrator  thereof;  nor  was  there 
a  moment  of  time  in  which  there 
could  have  been  an  agreement  be- 
tween the  real  peipefrotor  and  the 
prisoner.  Nor  is  there  an  intima- 
tion of  any  agreement  or  design  on 
the  part  of  the  prisoner  to  commit 
any  other  unlawful  purpose.  The 
testimony  establishes  nothing  ex- 
cept the  men  presence.  The  meet- 
ing of  the  parties  who  were  present 
at  this  tragedy  was  purely  acciden- 
tal." 

In  the  Reynolds  Case,  snpra, 
there  was  no  evidence  of  a  prear- 
ranged plan  to  attack  the  deceased. 

The  trial  court  was  right  in  re- 
fusing to  set  aside  the  verdicts,  and 
the  sentences  passed  upon  the  de- 
fendants are  affirmed. 


ANNOTATION. 


PirUpal  h  seccmd  degree,  or  aider  and  abetter  in  case  of  fdmdovi  aMsalt 


tm.  Knand. 

Formerly  one  who  did  not  commit 
an  act  of  violence  toward  the  as- 
saulted person,  but  who  was  present 
at,  and  aided  or  abetted  in,  a  felonious 
assault,  was  criminally  liable  there- 
for as  a  principal  in  the  second  de- 
gree. Raiford  v.  State  (1877)  69  Ala. 
106,  dictum. 

A  statute  abolishing  the  distinc- 
tion between  principals  in  the  first 


and  second  degree  ordinarily  does  not 
affect  the  criminal  liability  of  a  prin- 
cipal In  the  second  degree,  but  only 
his  punishment.  Thus,  in  Raiford 
V.  State  (Ala.)  supra,  a  prosecution 
for  an  assault  with  intent  to  commit 
murder,  the  court,  after  explaining 
that  a  statute  had  abolished  the  dis* 
tlnction  between  a  principal  in  the 
first  and  a  principal  in  the  second  de- 
gree, and  between  principals  and  ac- 
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cessories  before  the  fact,  said:  "Un- 
der the  testimony  in  this  record,  if 
the  defendant  is  firuilty,  the  degree  of 
his  guilt  is  what  was  known  at  the 
common  law  as  a  principal  in  the 
second  degree.  The  charge  asked 
fairly  specified  the  ingredients  of 
that  grade  of  offense,  with  some  of 
the  elements  of  an  accessory  before 
the  fact.  We  think  this  charge  should 
have  been  given." 

Although  in  most  of  the  recent 
cases  a  person  present  at,  and  aiding 
and  abetting  in,  the  commission  of  a 
felonious  assault,  but  not  guilty  of 
actual  violence  toward  the  person  as- 
saulted, is  not  designated  as  a  prin- 
cipal in  the  second  degree,  he  is,  ap- 
parently without  exception,  held  to  be 
criminally  responsible  for  the  a»* 
sault. 

Alabama.— Gabbell  v.  State  (1871) 
46  Ala.  195;  Raiford  v.  State,  supra; 
Tanner  v.  State  (1890)  92  Ala.  1,  9  So. 
613;  Jolly  t.  SUte  (1891)  94  Ala.  19, 
10  So.  606;  Hicks  v.  SUte  (1898)  123 
Ala.  16,  26  So.  337;  Harmon  v.  State 
(1910)  166  Ala.  28,  62  So.  348;  Smith 
v.  State  (1918)  8  Ala.  App.  187,  62  So. 
576. 

Arkansas.  —  Woolbright  v.  State 
(1916)  124  Ark.  197,  187  S.  W.  166. 

Delaware. — State  v.  Jackson  (1912) 
8  Boyce,  279,  82  Atl.  824. 

Georgia.— Spencer  v.  State  (1886) 
77  Ga.  155,  4  Am.  St.  Rep.  74,  3  S.  E. 
661 ;  Bohannon  v.  State  (1892)  89  Ga. 
451,  15  S.  E.  634;  Garrett  v.  State 
(1892)  89  Ga.  446.  15  S.  E.  633. 

Illinois.— Hanna  v.  People  (1877) 
86  III.  243;  Hamilton  v.  People  (1886) 
118  III.  34,  66  Am.  Rep.  396;  McHahon 
v.  People  (1901)  189  111.  228,  69  N.  £. 
584. 

Missouri.— State  v.  Hickam  (1888) 
95  Mo.  322,  6  Am.  St.  Rep.  64,  8  S.  W. 
252;  State  v.  Gooch  (1891)  105  Mo. 
392,  16  S.  W.  892;  State  v.  Melvin 
(1902)  166  Mo.  666,  66  S.  W.  634. 

New  York* — People  v,  Eichner 
(1915)  168  App.  Div.  200,  164  N.  Y. 
Supp.  44,  33  N.  Y.  Grim.  Rep.  322. 

North  Carolina. — State  v.  Morris 
(1824)  10  N.  C.  (3  Hawks)  388 ;  State 
v.  Chastain  (1889)  104  N.  C.  900,  10 
S.  E.  519;  State  v.  KnotU  (1914)  168 
N.  C.  173,  83  S.  E.  972. 


Pennsylvania. — Com.  v.  Weiland 
(1867)  1  Brewat.  812. 

South  Carolina. — State  v.  White 
(1903)  67  S.  C.  320.  45  S.  E.  210. 

Texas.— Henry  v.  SUte  (1899)  — 
Tex.  Crim.  Rep.  ,  49  S.  W.  96,  re- 
versed on  other  grounds  on  reheajring 
(1899)  —  Tex.  Crim.  Rep.  — ,  60  S.  W. 
899;  Smith  v.  State  (1911)  61  Tex. 
Crim.  Rep.  349,  135  S.  W.  152;  Sons 
V.  State  (1918)  83  Tex.  Crim.  Rep.  343, 
203  S.  W.  57.  See  also  Lyons  v.  State 
(1892)  30  Tex.  App.  642,  18  S.  W.  416. 

Vermont.— State  v.  Taylor  (1896) 
70  Vt  1,  42  L.R.A.  673, 67  Am.  St  Rq». 
648,  39  Atl.  447. 

Virginia.-— See  the  reported  case 
(Brown  v.  Ck>M.  ante,  1039). 

Washington.— State  v.  Klein  (1898) 
19  Wash.  368,  53  Pac.  364. 

Wisconsin.— See  Bianchi  v.  State 
(1919)  169  Wis.  75,  171  N.  W.  639. 

In  State  v.  (^oeh  (1891)  105  M(k 
392,  16  S.  W.  892,  the  following  in- 
struction was  h^d '  to  be  proper: 
"The  jury  are  instructed  that,  in  ordoc 
to  convict  all  of  the  defendants  in  this 
case,  it  is  not  necessary  that  the  juiy 
should  believe  that  each  and  all  of 
the  defendants  actually  assaulted  or 
struck  S.  P.  Boyer  with  a  club,  or  that 
they  even  took  hold  of  him,  or  even 
touched  his  person ;  but  if  tne  jury  be- 
lieve from  the  evidence,  f>^ond  a  rea^ 
sonable  doubt,  that  any  of  the  defend- 
ants actually  assaulted  and  qti^uck  3. 
P.  Boyer  with  a  club,  knocking  him 
senseless  and  endangering  his  life, 
with  the  intention  to  kill  him  or  do 
him  great  bodily  harm,  and  further 
find  that  the  other  defendants,  or  any 
of  them,  were  present,  aiding,  abet* 
ting,  encouraging,  or  ready,  if  neces- 
sary, to  aid,  assist,  or  encourage 
the  defendant  or  defendants  actually 
making  such  assault,  if  it  became 
necessary  to  do  so,  then  the  defendant 
or  defendants  so  doing,  or  so  present, 
are  equally  i^uilty  with  the  one  actual- 
ly making  such  assault,  and  the  jury 
should  so  find." 

So,  in  State  v.  Jackson  (1912)  3 
Boyce  (Del.)  279,  82  Atl.  824,  a  nisi 
prius  case,  the  following  instruction 
was  given  to  the  jury:  "If  you  find 
that  one  of  the  prisoners  assaulted 
Drejko,  and  that  the  other  did  not  as- 
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sault  him,  but  was  then  and  there 
present,  aiding,  abetting,  or  counsel- 
ing the  one  who  committed  the  act,  he 
who  so  aided  is  deemed  in  law  an  ac- 
complice and  equally  criminal  with 
his  principal,  and  should  be  found 
guilty  of  the  same  offense,  whether 
that  be  guilty  of  assault  with  intent 
to  murder,  or  guilty  of  assault  only.** 

With  reference  to  the  words  "aid 
and  abet,**  as  used  in  a  definition  of  a 
principal  in  the  second  degree,  the 
court  said  in  Raiford  v.  State  (1877) 
69  Ala.  106:  "They  comprehend  all 
assistance  rendered  by  acts,  words  of 
encouragemeent  or  support,  or  pres- 
ence, actual  or  constructive,  to  render 
assistance,  should  it  become  neces- 
sary. No  particular  acts  are  neces- 
sary. If  oxcouragement  be  given  to 
commit  the  felony,  or  if,  giving  due 
weight  to  all  the  testimony,  the  jury 
are  convinced  beyond  a  reasonable 
doubt  that  the  defendant  was  pres- 
ent with  a.  view  to  render  aid,  should 
it  become  necessary,  then  that  ingre- 
dient of  the  offense  is  made  out.  And 
if,  the  foregoing  fact  being  found, 
Walter  Raiford  committed  the  alleged 
assault  under  circumstances  to  render 
his  act  an  assault  with  intent  to  com- 
mit murder  under  the  statute,  then 
the  jury  would  have  been  justified 
in  finding  the  defendant  guilty.'* 

It  has  been  held  that  a  person  was 
guilty  of  an  assault  with  intent  to 
muTd&r  who  was  present  at  an  alter- 
cation between  two  persons  and 
handed  a  pistol  to  one  of  them,  with 
which  the  latter  shot  and  wounded  his 
antagonist.  Harmon  v.  State  (1910) 
166  Ala.  28,  62  So.  348. 

The  mere  facts,  however,  that  one 
Is  present  at  an  altercation,  and 
knows  that  other  persons  are  making 
an  unlawful  assault  with  the  intent  to 
commit  a  homicide,  are  not  sufficient 
to  make  him  guilty  as  a  principal  in 
the  assault  Cabbell  v.  State  (1871) 
46  Ala.  195;  Smith  v.  State  (1911)  61 
Tex.  Crim.  Rep,  349,  135  S.  W.  152. 
See  to  the  same  effect  Soria  v.  State 
(1918)  83  Tex.  Crim.  Rep.  843,  208. 
S.  W.  67. 

Thus,  a  person  who  does  not  com- 
mit a  felonious  assault  in  person  is 
not  liable  therefor,  where  the  only 


evidence  to  connect  him  with  a  com- 
mon design  to  commit  the  crime  con- 
sists of  words  spoken  by  him  at  or 
near  the  scene  of  the  assault,  unless 
tiie  words  are  spoken  to  or  'in  the  - 
hearing  of  persons  engaged  in  carry- 
ing out  the  design.  Cabbell  v.  State 
(Ala.)  supra. 

On  the  other  hand,  one  need  not  be 
actually  present  as  an  ear  or  an  eye 
witness  of  the  transaction  in  order  to 
be  criminally  liable  as  one  who  aids 
and  abets  the  commission  of  a  feloni- 
ous assault.  He  is  constructively 
present,  aiding  and  abetting,  if,  with 
the  intention  of  giving  assistance,  he 
is  in  a  position  to  give  it  if  it  is  re- 
quired. Raiford  v.  State  (Ala.) 
supra;  State  v.  Chastain  (1889)  104 
N.  d  900.  10  S.  E.  619. 

In  the  case  last  cited,  a  prosecution 
for  assault  with  intent  to  kill  by 
shooting  at  the  prosecuting  witness,  it 
was  held  that  if  one  of  the  two  de- 
fendants, who  were  brothers,  was  sta- 
tioned ^60  yards  behind  tiie  one  who 
did  the  actual  shooting,  and  was  with- 
in sight  of  him  and  armed  with  a  rifie, 
and  if  he  was  there  with  the  knowl- 
edge that  his  brother  was  to  commit 
the  assault,  and  his  purpose  was  to 
afford  aid  and  assistance  to  his 
brother  if  hard  pressed,  he  was  aiding 
and  abetting  him,  and  liable  as  a  prin- 
cipal. 

One  is  none  the  less  an  aider  and 
abetter  in  a  felonious  assault  because 
he  retires  from  the  scene  of  the  as- 
sault after  instigating  and  encourag- 
ing it  at  its  inception.  State  v. 
Morris  (1824)  10  N.  C.  (3  Hawks) 
388;  State  v.  Enotts  (1914)  168  N.  C 
173,  83  S.  E.  972. 

Intent  and  maltee. 

While  intent  and  malice  are  essen- 
tial to  a  felonious  assault,  it  is  suf- 
ficient for  the  conviction  of  one  aid- 
ing and  abetting  in  such  an  assault 
if  he  entertains  the  felonious  and  ma- 
licious intent  in  person,  or  if  he  aids 
and  abets  the  assault  with  knowledge 
that  the  perpetrator  thereof  is  ac- 
tuated by  such  an  intent.  Tanner  v. 
State  (1890)  92  Ala.  1,  9  So.  618; 
Jolly  V.  State  (1891)  94  Ala.  19,  10  So, 
606;  Hicks  v.  State  (1898)  123  Ala.  16, 
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26  So.  337;  Woolbright  v.  State  (1916) 
124  Ark.  197,  187 'S.  W.  166;  State  v. 
Hickam  (1888)  95  Mo.  322,  6  Am.  St 
Rep.  54,  8  S.  W.  252;  State  v.  White 
(1908)  67  &  a  320.  46  S.  B.  210; 
Henry  v.  State  (1899)  —  Tex.  Crim. 
Rep.  — ,  49  S.  W.  96j  reversed  on  other 
grounds  on  rehearing  in  (1899)  — i 
Tex.  Crim.  Rep.  — ,  60  S.  W.  899.  See 
also  Lyons  v.  State  (1892)  80  Tex. 
App.  642,  18  So.  416. 

Thus,  in  Jolly  v.  State  (1891)  94 
Ala.  19,  10  So.  606,  a  prosecution  for 
an  assault  with  intent  to  commit  mur- 
der, the  court  said:  "If  Joe  Jolly  was 
the  assailant,  and  the  defendant  knew 
that  tiie  assault  was  made  with  intent 
to  murder,  and  was  present  as  an  ac- 
complice to  encourage,  aid,  or  assist 
in  its  execution,  it  was  not  necesBary 
to  show  that  the  defendant  himself 
entertained  the  intent  or  malice 
against  Powell." 

In  Henry  t.  State  (1899)  —  Tex. 
Crim.  Rep.  — ,  49  S.  W.  96,  reversed  on 
other  grounds  on  rehearing  in  (1899) 
—  Tex.  Crim.  Rep.  — ,  60  S.  W.  399, 
the  court  said:  "There  is  nothing  in 
the  charge,  so  far  as  we  have  been' 
able  to  discover,  by  which  the  jury 
could  infer  that  they  should  convict 
appellant,  unless  he  aided  Chapman 
for  the  purpose  either  of  killing  Kem- 
per or  committing  an  aggravated  as- 
sault and  battery  upon  hinu  His 
guilt  Is  made  to  hinge,  throughout  the 
entire  charge,  upon  his  aiding  and 
acting  with  Chapman  in  making  this, 
assault;  and  the  jury  were  specially' 
charged,  if  he  did  not  enter  into  this 
intent,  th^  could  not  convict  him.' 
This  charge,  to  say  the  least  of  It,, 
was  very  favorable  to  defendant,  for 
he  may,  under  our  law  have  furnished' 
the  weapon  to  Chapman  with  the  in« 
tent  that  Chapman  should  kill  him, 
whether  Chapman  intended  to  kill,  him: 
or  not,  and  yet  be  guilty  of  assault; 
with  intent  to  murder.  But  here  the. 
court  limited  the  jury  to  his  entering 
into  Chapman's  intent.  He  could,  by 
an  instruction,  have  authorized  a  con- 
viction upon  his  own  intent  in  fur- 
nishing said  stick  of  wood,  if  the  jury 
believed  it  was  furnished  for  the  pur- 
pose of  killing  Kemper." 

In  Lyons  v.  State  (1892)  30  Tex. 


App.  642,  18  S.  W.  416,  the  material 
facts  and  the  conclusion  of  the  court 
were  stated  in  the  opinion  as  follows: 
"In  this  case  a  serious  bodily  injury 
was  inflicted  upon  Scott,  If  defend' 
ant  knew  that  Thornbum  was  en- 
gaged in  the  infliction  of  this  injury, 
and  aided  and  encouraged  him  in  the 
commission  thereof,  he  would  be  re- . 
sponsible  for  the  natural  and  reason* 
able  consequences,  and  if  death  had 
ensued  would  be  guilty  of  the  homi- 
cide; but  if  Thornbum  intended  to  kill 
Scott,  but  this  intention  was  not 
known  to  defendant,  death  not  result 
ing,  but  serious  bodily  injury,  the  lst> 
ter  would  be  responsible,  not  for  tht 
secret  intention  of  Thornbum,  but 
for  the  reasonable  consequences,  viz., 
the  infliction  of  serious  bodily  injury, 
and  hence  his  crime  would  be  aggra* 
vated  assault  and  battery.  Does  the 
proof  show  with  reasonable  certainty 
that  defendant  knew  that  Thorabunt 
intended  to  kill  Scott?  It  does  not 
Does  it  show  that  he  saw  Thorabum 
when  he  struck  Scott  with  the.  guuT 
This  is  doubtful.  Conceding  that  he 
did  see  Thornbum  strike,  or  in  the  act 
of  striking,  is  there  any  evidence  that 
he  aided  or  encouraged  him  to  strike 
Scott  with  the  gun?  There  is  none,  for 
the  evidence  renders  it  certain  that 
at  the  time  defendant  was  strugglins 
witii  Clarence  Scott  to  prevent  him 
from  using  a  gun.  We  agree  with 
counsel  for  appellant  that  the  evi- 
dence is  insufficient  to  sustain  the 
verdict  for  assault  with  intent  to  miu^ 
der." 

.  In  Hicks  v.  SUte  (1898)  123  Ala. 
16,  26  So.  337,  the  follomng  in8tru^ 
tion  was  held  fo  be  correct:  ''Wheth- 
er James  Hicks  fired  into  the  house  or 
not,  if  you  believe  beyond  a  reason- 
able doubt  from  the  evidence  that  he 
was  one  of  the  party  some  of  whom 
did  fire  into  the  house  of  Job  Jones 
with  the  intent  to  murder  him,  and 
that  was  his  purpose  in  going  there^ 
then  you  are  authorized  to  find  Jaihei 
Hicks  guilty,  whether  he  flred  one  of 
the  shots  or  not.  '* 

Moreover,  it  is  pointed  out  in  the 
reported  case  (Brown  v.  Con.  ante. 
1039)  that  one  may  be  guiify  of  an  se- 
sault  with  intent  to  kill  as  a  priacipal 
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in  th«  second  degree,  although  he  is 
not  a  party  to  any  understanding  or 
design  to  commit  that  specific  of- 
fense; that  if  he  engages  in  an  unlaw- 
ful undertaking  he  ia  responsible  as  a 
principal  in  the  second  degree  for  an 
assaolt  with  intent  to  kill  committed 
in  his  presence  by  another  party  to 
the  unlawful  undertaking  or  design, 
where  the  assault  committed  is  not  an 
improbable  consequence  of  trying  to 
carry  out  the  unlawful  design.  The 
following  cases  are  to  the  same  effect: 
Hanna  v.  People  (1877)  86  Ul.  243; 
Hamilton  t.  People  (1885)  118  IlL  84. 
55  Am.  Rep.  S96;  McMahon  v.  People 
(1901)  189  m.  222,  69  N.  E.  684.  See 
also  Garrett  t.  State  (1892)  89  Ga. 
446,  15  S.  E.  633;  Bohannon  t.  State 
(1892)  89  Ga.  451,  15  S.  E.  534.  Com- 
pare Spencer  t.  State  (1886)  77  Ga. 
166,  4  Am.  St  Rep.  74,  8  S.  E.  661; 
State  V.  Taylor  (1896)  70  Vt  1.  42 
UILA.  673,  67  Am.  St  Rep.  648, 89  All. 
447. 

In  Hanna  t.  People  (111.)  supra,  the 
court  said:  "The  instruction  i^ven 
on  behalf  of  the  people  is  not  subject 
to  the  criticism  made  upon  it  It 
states  correctly  that  if  defendant  and 
those  indicted  with  him  had  a  common 
design  to  do  an  unlawful  act  then,  in 
contemplation  of  law,  whatever  act 
any  one  of  them  did  in  furtherance  of 
the  original  design  is  the  act  of  all, 
and  all  are  equally  guilty  of  whatever 
crime  was  committed." 

A  fortiori,,  where  two  or  more  per- 
sons act  in  concert  in  resisting  a  law- 
ful arrest  and  one  of  them,  with  the 
consent  and  approbation  of  the  other 
or  others,  attempts  to  kill  one  of  the 
persons  engaged  in  making  the  arrest 
by  using  a  weapon  likely  to  produce 
death,  all  of  the  persons  resisting  the 
arrest  are  guilty  as  principals  in  an 
assault  with  intent  to  murder.  Gar- 
rett T.  SUte  (1892)  89  Ga.  446,  16  S. 
E.  683;  Bohannon  v.  State  (1892)  89 
Ga.  461,  16  S.  E.  634. 

A  distinction,  however,  has  been 
made  between  a  common  purpose  to 
resist  a  l^al  arrest  and  a  common 


understanding  to  do  whatever  may  be 
necessary  to  avoid  the  arrest.  State 
V,  Taylor  (1896)  70  VL  1,  42  L.R.A. 
673,  67  Am.  St.  Rep.  648,  89  Atl.  447. 
In  that  case  the  court  said:  '*The 
court  charged  in  substance  that  If  the 
four  persons  whom  the  oflScers  were 
attempting  to  arrest  were  acting  to- 
gether wtih  a  common  purpose  of  re- 
sisting arrest,  and  any  one  of  the  four 
shot  an  officer  in  the  execution  of  that 
design  and  with  an  intent  to  kill,  and 
the  other  three  were  present  assisting 
in  the  assault  all  would  be  guil^  of 
an  assault  with  that  intent  Assum- 
ing that  the  charge  as  a  whole  was 
sufficient  to  require  the  finding  of  an 
actual  intent  to  take  life  on  the  part 
of  one,  it  will  be  seen  that  the  liabil- 
ity of  the  others  for  an  assault  with 
intent  to  take  life  is  made  to  depend 
solely  upon  the  illegality  of  the  re- 
sistance. It  is  doubtless  true  that  if 
all  were  combined  for  an  unlawful  re- 
sistance to  the  officers,  and  an  officer 
had  been  killed  by  one  of  their  num- 
ber, all  would  have  been  guilty  of  the 
killing.  But  no  one  was  killed;  and 
the  liability  of  the  actual  assailant 
other  than  for  a  simple  assault  de- 
pended upon  the  ezistenco  of  a  spe- 
cific intent  to  kill.  We  think  the  jury 
could  not  be  permitted  to  return  a 
verdict  of  guilty  of  an  assault  with- 
intent  to  murder  against  all,  on  the 
mere  finding  of  a  common  purpose  to . 
resist  arrest  It  would  doubtless  be 
different  if  it  were  found  that  they 
acted  upon  a  common  understanding 
that  they  would  do  whatever  might 
be  necessary  to  avoid  arrest" 

Similarly,  it  has  been  held  that  a 
common  purpose,  formed  suddenly  in 
an  emergency,  to  defend  even  with  too 
much  force  and  violence,  would  not 
render  one  participant  liable  for  an 
assault  with  intent  to  kill  committed 
by  another  In  his  presence^  after  the 
defense  had  been  accomplished  and 
while  the  original  assailant  was  re- 
treating. Spencer  v.  State  (1886)  77 
Ga.  165,  4  Am.  St  Rep.  74,  3  S.  E.  661. 

w.  a  R. 
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ST.  LOUIS-SAN  FRANCISCO  RAILWAY  COMPANY.  Plff.  in  Err.. 

V. 

AARON  JONES. 

Oklahoma  Supreme  Court Hay  4,  1020, 

(78  Okla.  204,  190  Pac.  385.) 

Railroads  —  duty  to  watch  for  persons  on  tracks. 

1.  It  is  a  sound  and  wholesome  rule  of  law,  humane  and  conservative 
of  human  life,  that,  witiiout  regard  to  the  question  whether  the  peison 
who  was  killed  or  injured  in  the  particular  case  was  or  was  not  a  tres- 
passer or  a  bare  licensee  upon  the  track  of  the  railway  company,  the 
company  is  bound  to  exercise  special  care  and  watchfulness  at  any  point 
upon  its  track  where  people  may  be  expected  upon  the  track  in  consid^able 
numbers,  as  where  the  roadbed  is  constantly  used  by  pedestrians.  At 
such  places  the  railway  company  is  bound  to  anticipate  the  presence  of 
persons  upon  the  track,  to  keep  a  reasonable  lookout  for  them,  to  give 
warning  signals  such  as  will  apprise  them  of  the  danger  of  an  approach- 
ing train,  to  moderate  the  speed  of  its  train  so  as  to  enable  them  to  escape 
injury;  and  a  failure  of  duty  in  this  respect  will  make  the  railway  com- 
pany liable  to  any  person  thereby  injured,  subject,  of  course,  to  the 
qualification  that  his  contributory  negligence  may  bar  a  recovery. 

{See  note  on  this  question  beginning  on  page  1054.] 

Negligence  —  when  cause  of  action    inferences  to  be  drawn  therefirom, 
arises.  the  case  is  one  for  the  jury. 

2.  To  constitute  "actionable  negli-       [See  20  R.  G.  L.  169.] 

gence,*'  where  the  wrong  is  not  wilful  «  question  for  Jmy  —  contribntair 

and  intentional,  three  essential  ele-  negligence. 

menta  are  necessary:  (1)  The  exist-  4.  Under  art.  23.  §  6,  of  the  statt 

ence  of  a  duty  on  the  part  of  the  de-  Constitution,  the  defense  of  contribu- 

fendant  to  protect  the  plaintiff  from  tory  negligence  is  at  all  times  a  ques* 

injqry;  (2)  failure  of  the  defendant  tion  of  fact  for  the  jury,  and  the  court 

to  perform  that  duty;  and  (3)  injury  should  not  instruct  the  jury  that  a 

to  the  plaintiff ■  proximately  resulting  certain  fact  or  circumstance  or  a 

from  such  failure.  given  state  of  facts  or  circumstances 

[See  20  R.  C.  L.  7.]  do  or  do  not  constitute  oontribatoi7 

^1  ^     X                       M    ,  »  negligence. 

Trial  —  jury  —  difference  of  opinion.  [See  14  R.  C.  L.  747.] 

S.  Where  the  evidence  on  the  pri-  Appeal  —  instmcUona  —  absenee  •! 

mary  negligence  of  the  defendant  is  error. 

such  that  reasonable  and  intelligent  6.  Instructions  examined,  and  foand 

men  might  differ  as  to  the  facts  and  that  no  material  or  prejudicial  error 

Headnotes  by  Johnson,  J.  has  been  committed  therein. 


Erbob  to  the  District  Court  for  Oklahoma  County  (Hayson.  J.)  to  re- 
view 8  judgment  in  favor  of  plaintiff  in  an  action  brought  to  recover 
damages  for  personal  injuries  alleged  to  have  been  caused  by  defendants 

negligence.  Affirmed. 
The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  W.  F.  Evans,  R,  A.  Klein-  juries  sustained  by  him,  in  the  ab- 
Schmidt,  and  Fred  E.  Suits,  for  plain-  sence  of  wilfulness,  wantonness,  or 
tiff  in  error:  gross  negligence. 

Plaintiff  was  a  trespasser,  and  the  Chicago,  R.  I.  &  P.  R.  Co.  v.  Stone 
defendant  would  not  be  liable  for  in-         Okla.  36^  UR.A.1915A,  142,  12 
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Pae.  1120;  Gnlt  C.  ft  S.  F.  R.  Go.  t. 
Dees.  44  Okla.  118,  LJI.A.1918E,  896, 
143  Pae.  862;  2  Thomp.  Neg.  §  1722; 
Richards  v.  Chicago,  St.  P.  &  K.  C  B. 
Co.  81  Iowa,  426,  47  N.  W.  63;  Kirtley 
V.  Chicago,  M.  &  St  P.  R.  Co.  65  Fed. 
386;  Cleveland,  C,  C.  ft  St.  L.  R.  Co. 
V.  Tartt,  12  C.  G.  A.  618,  24  U.  S.  App. 
489,  64  Fed.  823;  Ward  v.  Southern  P. 
Co.  26  Or.  433.  23  L.R.A.  716,  36  Pae. 
166;  Hasting  v.  Southern  S.  Co.  6 
L.R.A.(N.S.)  776,  74  C.  &  A.  898, 143 
Fed.  260;  Spain  v.  St  Louis  ft  S.  F.  R. 
Co.  —  Uo.  App.  — ,  190  S.  W.  868; 
Sweat  V.  Louisville  ft  N.  R.  Co.  178 
Ky.  826,  200  S.  W.  14;  Southern  R.  Co. 
v.  Clark,  32  Ky.  U  Rep.  69.  13  L.R.A. 
(N.S.)  1071,  106  S.  W.  384;  West- 
brook  T.  Kansas  City  M.  ft  B.  R.  Co.  170 
Ala.  674,  84  L.R.A.(N.S.)  469,  54  So. 
231.  2  N.  C.  C.  A.  838;  Gulf,  C.  ft  S.  F. 
K.  Co.  v.  Dees,  44  Okla.  118,  L.B.A. 
1918E,  896.  143  Pae.  862. 

The  fact  that  an  injury  Accurs  car^ 
rles  with  it  no  presumption  of  negli- 
gence; it  is  an  afBrmative  fact  for  the 
injured  party  to  establish  that  de- 
fendant has  been  guilty  of  negligence. 

St  Louis  ft  S.  F.  R.  Co.  v.  Fick,  47 
Okla.  630.  149  Pac.  1126;  St.  Louis  ft 
S.  F.  R.  Co.  V.  Rushing,  81  Okla.  231, 
120  Pac.  973. 

Defendant  was  entitled  to  an  in- 
struction embodying  its  defense  of 
contributory  negligence  positively 
and  adapted  to  the  particular  facts 
of  the  case. 

Spain  V.  St  Louis  ft  S.  F.  R.  Co. 
—  Mo.  App.  — .  190  S.  W.  358;  Chi- 
cago, R.  L  ft  P.  R.  Co.  V.  Barton.  69 
Okla.  109,  159  Pac.  250. 

There  is  no  evidence  of  any  causal 
connection  between  the  violation  of 
the  city  ordinance  and  plaintiff's  in- 
jury, and  the  blocking  of  Robinson 
street  for  more  than  five  minutes  can- 
not be  said  to  be  the  proximate  cause 
of  the  injury  sustained  by  the  plain- 
tiff. 

De  la  Pena  t.  International  &  G.  N. 
R.  Co.  82  Tex.  Civ.  App.  241.  74  S.  W. 
58;  Texas  ft  P.  R.  Co.  v.  Bigham,  90 
Tex.  223,  38  S.  W.  162;  Curtis  v.  St 
Louis  ft  S.  F.  R.  Co.  96  Ark.  394.  34 
L.R.A.CN.S.)  466,  131  S.  W.  947,  Ann. 
Gas.  1912B,  685;  Lusk  v.  Pugh,  — 
Okla,  ~.  159  Pac.  855. 

Messrs,  Twyford  &  Smith,  for  de- 
fendant in  error: 

It  was  a  question  of  fact  for  the 
Jury,  under  proper  instructions,  to  de- 
termine the  exact  status  of  the  plain- 
tiff. 


R.  GO.  v.  JONES.  1049 
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Wilhelm  v.  Missouri  O.  ft  G.  R.  Go. 
62  Okla.  817.  LJt.A.1916G,  1029.  1S2 
Pac.  1088;  Midland  Valley  R.  Co.  v. 
Toomer.  62.  Okla.  272.  L.R.A.1917D, 
1127, 162  Pac.  1127;  Chicago,  R.  L  ft  P. 
R.  Co.  v.  Austin,  63  Okla.  169,  LJI.A. 
1917D.  666,  163  Pac.  617;  Ft  Smith  ft 
W.  R.  Go.  v.  Jones,  63  Okla.  228,  163 
Pac.  1110;  St  Louis  ft  S.  F.  R.  Go. 
T.  Stacy,  77  Okla.  166,  171  Pac.  870; 
Whitehead  Coal  Min.  Go.  v.  Pinkston, 
—  Okla.  — .  176  Pac  864;  Lusk  v. 
Haley,  76  Okla.  206,  181  Pac.  727; 
Missouri.  K.  ft  T.  R.  Co.  v.  Wolf,  76 
Okla.  195,  184  Pac.  765;  Brundage  v. 
Southern  P.  Co.  89  Or.  483,  174  Pae. 
1139;  2  Thomp.  Neg.  §  1726. 

It  is  the  duty  of  the  court  to  define 
contributory  negligence,  showing  the 
elements,  and  leaving  the  question  to 
the  jury. 

Chicago,  B.  I.  ft  P.  R.  Co.  v.  Barton. 
69  Okla.  109,  169  Pac.  253;  Scott  v 
Seaboard  Air  Line  R.  Co.  67  S.  C.  136» 
46  S.  £.  129;  Okmulgee  Window  Glass 
Go.  V.  Bright  —  Okla.  — ,  183  Pac. 
898. 

The  question  of  proximate  cause 
was  a  question  of  fact  for  the  jury. 

St  Louis  ft  S.  F.  R.  Co.  v.  DamelU 
42  Okla.  894.  141  Pac  786. 

Johnson,  J.,  delivered  the  opinion 
of  the  court: 

This  suit  was  commenced  by  the 
defendant  in  error,  hereinafter  re- 
ferred to  as  plaintiff,  against  the 
plaintiff  in  error,  hereinafter  re- 
ferred to  aa  defendant,  in  the  dis- 
trict court  of  Oklahoma  county  on 
January  16,  1918,  for  the  recovery 
of  damages  in  the  sum  of  $3,000, 
and,  upon  a  trial  thereof  to  the 
court  and  jury,  resulted  in  a  verdict 
in  favor  of  the  plaintiff  in  the  sum 
of  $1,500.  The  defendant  filed  a 
timely  motion  for  a  new  trial,  wliicb 
was  overruled  by  the  court  and  a 
judgment  rendered  upon  the  verdict 
of  tiie  jury,  to  reverse  which  this 
proceeding  in  error  was  regularly 
commenced  in  this  court  by  petition 
in  error  filed  by  the  plaintiff  in 
error  on  June  9,  1919,  with  case- 
made  attached.  The  assignments 
of  error  are:  "(1)  Error  in  over- 
ruling the  defendant's  demurrer  to 
the  plaintiff's  evidence;  (2)  in  over- 
ruling defendant's  request  for  a 
peremptory  instruction;   (3)  ver- 
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diet  is  not  sustained  by  sufficient 
evidence;  (4)  is  contraiy  to  law; 
(5)  excessive  damages  appearing  to 
have  been  given  under  the  influence 
of  passion  and  prejudice;  <6)  in 
admitting  certain  evidence  over  ob- 
jection of  the  defendant;  (7)  in  re- 
fusing to  admit  certain  evidence  of- 
fered by  defendant;  (8)  errors  of 
law  occurring  at  the  trial  and  ex- 
cepted to  by  the  defendant;  (9) 
error  of  the  court  in  giving  to  the 
jury  instructions  Nos.  1  to  8,  inclu- 
sive; (10)  refusing  to  give  defend- 
ant's requested  instructions  Nos.  1 
to  12,  inclusive;  (11)  in  overruling 
defendant's  motion  for  a  new  trial." 

Counsel  for  defendant  in  error 
discuss  in  their  brief  the  iirat  four 
aasigmnents  of  error,  wherein  they 
say;  "These  assignments  of  error 
present  the  questions  (1)  of  the 
sufficiency  of  the  plaintiffs  evidence 
to  warrant  the  submission  of  the 
case  to  the  jury,  and  (2)  whether, 
under  all  the  evidence,  plaintiff  is 
entitled  to  recover." 

And  we  think  a  consideration  of 
these  propositions  is  sufficient  to 
dispose  of  this  appeal. 

'The  allegations  in  the  plaintiff's 
petition  and  his  evidence  'in  support 
thereof,  in  substance,  showed  about 
the  following  situation: 

The  plaintiff  lived  south  of  what 
is  known  as  the  Robinson  street  and 
Frisco  crossing  within  Oklahoma 
City,  and  Robinson  is  the  only  street 
open  between  Capitol  Hill  and  the 
city  proper.  This  was  a  very  busy 
and  much-used  crossing.  The  plain-* 
tiff  had  lived  near  and  used  the 
same  very  frequently,  as  often  as 
twice  a  day,  for  a  number  of  years. 
That  the  crossing  was  blocked  by 
the  railway  company  very  often. 
That  the  crossing  was  blocked  in 
violation  of  the  flve-minute  city  or- 
dinance, and  it  was  customary  for 
pedestrians  to  go  west  around  the 
blockade,  and  the  railway  com- 
pany's watchman  at  times  "mo- 
tioned them  around,"  and,  in  go- 
ing aroimd,  a  worn  and  well-beaten 
path  was  made.  According  to  the 
plaintiff  this  path  had  been  in  use 
for  a  number  of  years,  and  it  had 
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been  the  custom  to  go  around  the 
blocked  crossing  during  that  time. 
Witness  Schott  said  that  he  had 
been  using  the  crossing  four  or  five 
years,  and  that  it  was  blocked  often 
during  that  time ;  that  there  was  a 
path  there  in  use  by  those  going 
around;  and  that  the  flagman  did 
nothing  to  prevent  the  use  of  the 
path.  According  to  witness  Hodges, 
the  flagman  "would  tell  the  people 
to  go  around  the  train  when 
blocked."  He  lived  there  six  years 
and  used  the  crossing  every  day, 
and  there  was  a  path  there  used  by 
pedestrians  going  around  the 
blocked  crossing,  and  "the  flagman 
motioned  them  to  go  around,"  and 
the  crossing  was  blocked  from  five 
to  twenty-five  minutes  many  times. 
The  path  was  west  of  the  crossing 
and  used  -  by  the  persons  going 
around,  and  the  path  then  led 
diagonally  across  the  several  tracks 
back  to  Robinson  street.  The  plain- 
tiff on  the  date  of  the  injury  went 
to  the  crossing,  found  it  blocked* 
and  waited  seven  or  eight  minutes, 
and  then  followed  the  path  west 
and  north,  and  while  in  the  path  on 
one  of  the  tracks  was  struck  by  a 
moving  car  from  the  west,  and  no 
warning  of  any  kind  was  given  him 
and  no  employee  was  on  the  end  of 
tih«  moving  car. 

Q.  As  I  understand  you,  yon 
came  up  to  tnis  train  and  it  was 
blocked  down  there,  and  then  you 
went  west  two  car  lengths  and  Uien 
you  went  around  the  train  following 
this  path,  and  while  you  were  fol- 
lowing that  path  some  train  bumped 
and  hit  you  from  the  west? 

A.  Yes. 

Q.  But  you  do  not  know  that  it 
was  a  Frisco  train? 

Dr.  Lankford  testified  that  the 
plaintiff  had  a  permanent  crooked 
neck  caused  from  ankylosis,  caused 
by  the  injury. 

The  defendant,  as  a  defense,  al- 
leged that  the  plaintiff  was  a  tres- 
passer in  the  yards  of  the  defendant 
at  the  time,  and  the  defendant  owed 
him  no  duty  except  not  to  injure 
him  wilfully  and  wantonly,  and  to 
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exercise  ordinary  care  to  prevent 
injuring  him  after  discovering  his 
peril. 

We  have  carefully  examined  the 
record  and  read  the  briefs  of  coun- 
selr  and  we  think  this  case  comes 
clearly  within  the  rule  announced 
by  this  court  in  the  case  of  Missouri, 
K.  &  T.  R.  Co.  v.  Wolf,  76  Okla.  195. 
184  Pac.  765,  which  is  stated  in 
paragraph  8  of  the  syllabus,  as  fol- 
lows :  "It  is  a  sound  and  wholesome 
rule  of  law,  humane  and  conserva- 
tive of  human  life,  that,  without 
regard  to  the  question  whether  the 
person  killed  or  injured  in  the  par- 
ticular case  was  or 
was  not  a  tres- 
passer or  a  bare  li- 
censee upon  the 
track  of  the  railway  company,  the 
company  is  bound  to  exercise  spe- 
cial care  and  watchfulness  at  any 
point  upon  its  track  where  people 
may  be  expected  upon  the  track  in 
considerable  numbers,  as  where  the 
roadbed  is  constantly  used  by  pedes- 
trians. At  such  places  the  railway 
company  is  bound  to  anticipate  the 
presence  of  persons  on  the  track,  to 
keep  a  reasonable  lookout  for  them, 
to  give  warning  signals,  such  as  will 
apprise  them  of  the  danger  of  an 
approaching  train,  to  moderate  the 
speed  of  ite  train  so  as  to  enable 
them  to  eaca^  injury;  and  a  failure 
of  duty  in  this  respect  will  make  the 
railway  company  liable  to  any  per- 
son thereby  injured,  subject,  of 
course,  to  the  qualification  that  his 
contributory  negligence  may  bar  a 
recovery."  Wilhelm  v.  Missouri  O. 
&  G.  R.  Co.  52  Okla.  817,  L.R.A. 
1916C,  1029,  152  Pac.  1088;  St. 
Louia  &  S.  F.  R.  Co.  V.  Hodge,  58 
Okla.  427,  167  Pac.  60;  Felton  v. 
Aubrey,  20  C.  C.  A.  436,  43  U.  S. 
App.  278,  74  Fed.  850,  7  Am.  Neg. 
Gas.  405. 

The  record  presents  no  reversible 
error.  The  defendant's  witnesses, 
several  in  number,  flatly  contradict 


the  plaintiff  and  his  witnesses  as  to 
there  being  a  well-beaten  path  at  the 
points  located  by  the  plamtiff' s  evi- 
dence, and  the  custom  that  pre- 
vailed of  pedestrians  following  that 
path  around  cars  standing  across 
the  street  and  that  the  defendant's 
watchmen  at  the  crossing  motioned 
them  around.   The  law  is  well  set- 
tled in  this  jurisdiction  that  under 
such  circumstances  Tri«i-i«»T^ 
it  was  a  question  of  «iff»reue«  ot 
fact  for  the  jury  to 
determine,  under  proper  instruo* 
tions  from  the  court,  t^e  questions 
of  primary  negli- 
gence of  the  de*  JS';^!!^!"^'! 
fendant  as  well  as 
the  contributory 
negligence  of  the  plaintiff. 

The  questions  were  properly  sub- 
mitted to  the  jury  under  instruc- 
tions which  correctly  stated  the  law 
that  was  applicable,  Appe«i-i«tr«- 
and  under  the  rules  tioii«-«b.ette« 
of  this  court  the 
verdict  is  conclusive  upon  this  court 
and  will  not  be  disturbed.  Little- 
john  V.  Midland  Valley  R.  Co.  47 
Okla.  204,  148  Pac.  120;  New  York 
Plate  Glass  Ins.  Co.  v.  Katz,  51  Okla. 
713,  152  Pac.  353;  Chicago,  R.  I.  & 
P.  R.  Co.  V.  Folder,  56  Okla.  220, 
166  Pac.  529;  Chicago,  R.  I.  &  P.  R. 
Co.  V.  Schands,  67  Okla.  688,  157 
Pac.  349. 

The  judgment  of  the  trial  court  is 
affirmed. 

Sainey,  Vice  Ch.  J.,  and  HarrI* 
0on,  mifihUtrd,  McNeill,  Higgins* 
and  Bailey,  JJ.f  concur. 


HOTE, 

The  duty  and  liability  of  a  railroad 
eompmny  to  one  passing  aroond  a 
train  which  is  blocking  the  crossing 
is  the  subject  of  the  annotation  fol- 
lowing Rabe  v.  Chbsafuuci  ft  0.  B. 
Go.  post,  1064. 
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ANNA  RABE,  Appt., 

V. 

CHESAPEAKE  &  OHIO  RAILWAY  COMPANY  et  aL 

KentitOq/  Court  of  Appeal*  ^/amiarv  3>lf  19X1* 
(190  Ey.  256^  227  S.  W.  166.) 

Railroads  —  injury  to  one  attempting:  to  pass  around  train  —  liability. 

A  traveler  upon  a  highway  who,  upon  reaching  a  railroad  crossinsr. 
finds  it  blocked  by  a  standing  train,  attempts  to  pass  around  the  train 
by  going  on  the  company's  property,  cannot  hold  it  liable  for  injury  due 
to  stepping  in  a  hole  on  the  right  of  way,  since  as  a  licensee  he  must  take 
the  property  as  he  finds  it. 

{See  note  on  this  question  beginning  on  page  1054.] 


Appeal  by  plaintiff  from  a  judgment  of  the  Common  Law  and  Equity 
Division  of  the  Circuit  Court  for  Kenton  County,  sustaining  a  demurrer 
to  the  petition  and  dismissing  an  action  brought  to  recover  damages  for 
personal  injuries  for  which  defendant  was  alleged  to  be  responsible. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Hr.  John  H.  Klette  and  Stephens  U    right  of  way,  and  was  thereby  in- 


Blaliely,  for  appellant: 

Defendant  is  liable  to  plaintiff  for 
the  injuries  sustained  because  of  its 
unlawful  obstruction  of  the  crossing. 

S3  Cyc.  pp.  931,  1066;  Eads  v.  Louis- 
ville &  K.  R.  Co.  19  Ky.  L.  Rep.  1138, 
42  S.  W.  1135;  Central  of  Georgia  R. 
Co.  V.  Owen,  121  Ga.  221,  48  S.  E.  916; 
St.  Louis  Southwestern  R.  Co.  v. 
Poole,  —  Tex.  Civ.  App.  — ,  135  S.  W. 
641;  Midland  Valley  R.  Co.  v.  Shores, 
40  Okla.  75,  49  L.R.A.(N.S.)  814,  136 
Pac.  157;  Smith  v.  Savannah,  F.  &  W. 
R.  Co.  84  Ga.  698,  11  S.  E.  455;  Evans- 
ville  &  T,  H.  R.  Co.  v.  Carvener,  113 
Ind.  51,  14  N.  E.  738;  Murray  v. 
South  California  R.  Co.  44-  S.  C.  L. 
(10  Rich.)  227,  70  Am.  Dec.  219; 
Brown  v.  Hannibal  &  St.  J.  R.  Co.  50 
Mo.  461,  11  Am.  Rep.  420.  12  Am.  Neg. 
Cas.  198. 

Messrs.  Galvin  A  Galvin  for  appel- 
lees. 

Qaln»  J.,  delivered  the  opinion  of 
the  court: 

Alleging  appellees  obstructed 
Twelfth  street,  a  public  way  in  the 
city  of  Covington,  for  an  unreason- 
able length  of  time,  to  wit,  about 
fifteen  minutes,  and  that,  in  en- 
deavoring to  go  around  the  train 
so  blocking  said  crossing,  appellant 
stepped  into  a  hole  on  the  company's 


jured,  she  instituted  this  action  to 
recover  damages  for  the  injuries  so 
sustained.  In  an  amendment  filed 
after  a  demurrer  to  the  petition  had 
been  sustained,  it  was  alleged  the 
accident  happened  at  4  o'dodc  in 
the  afternoon  while  appellant  was 
on  her  way  to  a  hospital,  and  that 
she  attempted  to  go  around  the 
train  because  unable  to  wait  longer. 
In  thus  crossing  the  track  appellant 
says  she  was  using  the  only  possible 
means  of  getting  across  Twelfth 
street  from  one  side  of  the  right  of 
way  to  the  other;  that  Twelfth 
street  is  a  much-traveled  thorough- 
fare and  was  frequently  obstructed 
by  appellee's  trains,  and  because  of 
this  fact  it  was  customary  for  the 
public  to  pass  around  the  trains  as 
she  did  on  the  occasion  stated,  a 
fact  and  custom  well  imovn  to  ap- 
pellees. 

A  demurrer  to  the  petition  aa 
thus  amended  was  sustained,  the 
petition  dismissed,  and  it  is  to  re- 
verse said  judgment  that  the  pres- 
ent appeal  has  been  taken. 

Treating  appellant  as  a  licensee, 
the  inquiry  arises :  What  duty  did 
appellees  owe  her? 
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The  accident  did  not  occur  on  the 
crossing,  but  to  the  north  thereof, 
while  appellant  was  attempting  to 
pass  behind  the  train. 

Generally  speaking,  a  railroad,  in 
the  operation  of  its  engine  and  cars, 
owes  to  a  licensee  the  duty  of  giving 
warning  of  the  approach  of  its 
trains,  to  operate  same  at  a  reason- 
able rate  of  speed,  and  to  maintain 
a  lookout  This  should  be  the  full 
extent  of  its  duty  to  a  licensee.  The 
company  is  not  required  to  safe- 
guard every  place  of  possible  dan- 
ger on  its  right  of  way.  The  li- 
censee must  take  the  property  as  he 
finds  it,  since  the 
ilVa^*to%B«  owner  is  only  liable 
Bttempiinv  to  to  a  liccusee  for 
£SaV^MutT.  injuries  resulting 
from  wilful  acts. 
Bales  v.  Louisville  &  N.  B.  Ca  179 
Ky.  207,  200  S.  W.  471. 

There  is  quite  a  difference  be- 
tween the  company's  positive  and 
afiirmative  acts  in  the  operation  of 
its  trains  and  the  mere  passive  or 
negative  acts  growing  out  of  the 
failure  to  protect  a  licensee  from 
defects  on  its  premises.  This  is 
well  illustrated  by  the  opinion  in 
Louisville  &  N.  R.  Co.  v.  Habbs,  155 
Ky.  130,  47  L.R.A.(N.S.)  1149,  159 
S.  W.  682,  wherein  a  directed  ver- 
dict was  held  proper  under  facts 
similar  to  those  presented  by  this 
record.  In  that  case  the  court  said : 
"The  licensor  who  has  on  his  premi- 
ses a  stationary  object  [turntable] 
that  might  inflict  injury  upon  a 
careless  or  inattentive  licensee  who 
came  in  contact  with  it,  or  who  had 
on  his  premises  an  excavation  or  pit 
used  in  connection  with  his  busi- 
ness, into  which  a  thoughtless  li- 
censee might  fall,  is  not  to  be  held 
to  the  same  degree  of  care  or  bur- 
dened with  the  same  duty  as  the  li- 
censor who  uses  in  his  business  a 
dangerous,  movable  agency  like  an 
engine  or  cars,  the  immediate  pres- 
ence of  which  the  licensee  cannot 
many  times  know  of  in  the  absence 
of  notice  or  warning ;  and  it  is  well 
that  a  distinction  should  be  made 
in  the  particular  named  between  the 


duty  and  liabiUty  of  a  railroad  com- 
pany in  the  movement  of  its  trains 
to  licensees  and  its  duty  toward 
them  in  other  respects  not  con- 
nected with  the  operation  of  its 
trains  or  any  other  movable  agen- 
cy." 

Plaintiff,  who  attempted  to  cross 
a  railroad  platform  for  his  own  con- 
venience as  a  short  cut  from  one 
street  to  another,  was  held  in  Redi- 
gan  V.  Boston  .&  M.  R.  Co.  166  Mass. 
44,  14  L.R.A.  276,  31  Am.  St.  R«>. 
620,  28  N.  E.  1133,  to  be  a  mere  li- 
censee, and  not  entitled  to  recover 
for  an  injury  received  by  falling  in- 
to a  hole  in  such  platform,  although 
the  railroad  had  passively  permitted 
the  plaintiff  and  the  public  general- 
ly to  so  use  it. 

Ab  said  in  Pollock  on  Torts,  §  426: 
"In  the  language  of  continental  ju- 
risprudence there  is  no  question  of 
culpa  between  a  gratuitous  licensee 
and  the  licensor,  as  regards  the  safe 
condition  of  the  property  to  which 
the  license  applies.  Nothing  short 
of  dolus  will  make  the  licensor  lia- 
ble." 

The  above  text  is  approved  in  El- 
liott on  Railroads,  wherein  the  au- 
thor (§  1250)  says  the  licensee  takes 
his  license  subject  to  its  concomi- 
tant perils.  In  this  same  connec- 
tion, see  Indian  Ref.  Co.  v.  Mobley, 
134  Ky.  822,  24  LJIJ^(N.S.)  497, 
121  S.  W.  657. 

From  the  foregoing  it  follows 
that  appellant  has  not  shown  her- 
self entitled  to  recover.  She  was 
compelled  to  take  the  premises  as 
she  found  them.  As  to  her,  appel- 
lees were  under  no  obligation  to 
keep  their  right  of  way  in  a  suitable 
condition  for  the  use  she  sought  to 
make  of  it  at  the  time  of  her  in- 
jury. 

That  the  blocking  of  the  crossing 
necessitated  the  use  of  the  tracks 
at  another  point  will  not  avail  her. 
It  was  so  held  in  Jones  v.  Illinois 
C.  R.  Co.  31  Ky.  L.  Rep.  825,  13 
L.R.A.(N.S.)  1066,  104  S.  W.  258, 
where  a  recovery  was  denied  one  in- 
jured while  attempting  to  cross  un- 
der a  train  standing  on  a  crossing. 
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though  Baid  crossing  was  in  general 
use  by  the  public,  was  frequently 
blocked,  and  persons  using  it  often 
found  it  necessary  in  crossing  to  go 
through  or  under  the  cars.  To  same 
effect  is  Southern  R.  Co.  v.  Clark, 
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32  Ky.  L.  Rep.  69,  13  L.R.A.(NJS.) 
1071, 105  S.  W.  384. 

The  lower  court  did  not  err  in 
sustaining  the  demurrer  to  the  peti- 
tion as  amended. 

The  judgment  ia  affirmed. 


ANNOTATION. 


Duly  and  liabiUty  of  railroad  company  to  one  paMtaig  aroond  ta^  wbicb  ia 

blodking  crossing. 


I.  Generally,  1054. 
n.  Proximate  cause*  of  injury,  1056. 

III.  Particular  acts  of  negligence,  1056. 

IV.  Contributory  negligence,  1057. 

/.  Qenerallv- 
Where  a  person  traveling  on  a  high- 
way finds  a  railroad  crossing  ob- 
structed by  a  train,  it  is  ordinarily 
held  that,  in  attempting  to  pass 
around  the  train,  he  ia  not  a  trespass- 
er on  the  property  of  the  railroad 
company,  and  the  degree  of  care 
which  ia  required  of  the  company  for 
his  protection  ia  a  question  of  fact  for 
the  jury. 

Florida. — Johnson  t.  Atlantic  Coast 
Line  R.  Co.  (1910)  69  Fla.  802,  138 
Am.  St  Rep.  126.  51  So.  851,  20  Ann. 
Cas.  1093  (injury  by  movement  of  ob- 
strucing  train). 

Georgia* — Smith  t.  Savannah,  F.  ft 
W.  R.  Co.  (1890)  84  Ga.  698,  11  S.  E. 
455  (injury  by  another  train) ;  Savan- 
nah, F.  &  W.  R.  Co.  v.  Hatcher  (1902) 
115  Ga.  379,  41  S.  E.  606  (injuir  by 
another  train) ;  Central  of  Georgia  R. 
Co.  v.  Owens  (1904)  121  Ga.  220,  48 
S.  E.  916  (injury  from  ditch  on  right 
of  way), 

IUinois.~Mayer  v.  Chicago  A  A.  R. 
0>.  (1896)  64  111.  App.  809,  later 
appeal  in  (1904)  112  III.  App.  149  (in- 
jury by  another  train) ;  Chicago  Junc- 
tion R.  Co.  v.  McGrath  (1903)  107  III. 
App.  100,  affirmed  in  (1903)  203  111. 
511,  68  N.  E.  69  (same);  Balsewicz 
V.  Chicago.  B.  &  Q.  R.  Co.  (1909)  240 
111.  288.  88  N.  E.  734  (same).  Com- 
pare Chicago,  R.  I.  &  P.  R.  Co.  v. 
Bednorz  (1895)  57  111.  App.  809. 

Indiana. — Chicago  &  E.  R.  Co.  v. 
Hunter  (1916)  65  Ind.  App.  158,  113 
N.  E.  772  (injury  by  another  train). 

Kansas.— Atchison,  T.  &  S.  F.  R. 


Co.  V.  Cross  (1897)  68  Kan,  424,  49 
Fac.  599,  3  Am.  Neg.  Rep.  26  (injary 
by  obstructing  train). 

MissourL — ^Brown  v.  Hannibal  ft  St. 
J.  R.  Co.  (1872)  60  Mo.  461,  11  Am. 
Rep.  420,  12  Am.  Neg.  Cas.  198  (in- 
jury by  obstructing  train) ;  Watte  v. 
Chicago,  R  I.  ft  P.  R.  Co.  (1912)  168 
Mo.  App.  160,  153  S.  W.  66  (injury  by 
another  train).  Compare  Stillson  v. 
Hannibal  ft  St  J.  R.  Co.  (1878)  67  Mo. 
671. 

New  York. — Kurt  v.  Lake  Shore  A 
M.  S.  R.  Co.  (1908)  127  App.  Div.  888, 
111  N.  Y.  Supp.  869,  affiimed  in  (1909) 
194  N.  Y.  598,  88  N.  B.  1122  (injury 
by  another  train). 

Texas. — Houston  Belt  ft  Terminal 
R.  Co.  v.  Price  (1917)  —  Tex.  (3iv. 
App.  — ,  192  S.  W.  869  (Injury  by  ob- 
structing train). 

In  St.  Xx>uis,  San  FsANCtsoo  R.  Co. 
T.  Jones  (reported  herewith)  ante, 
1048,  the  court  says  In  effect  that  the 
company  is  bound  in  such  circum- 
stances to  anticipate  presence  of 
pedestrians  upon  its  tracks,  and  is 
bound  to  exercise  special  care  for 
their  protection  without  regard  to  the 
question  whether  they  are  trespassers 
or  bare  licensees. 

It  appeared  in  Smith  t.  Savannah, 
F.  ft  W.  R.  Co.  (1890)  84  Ga.  698,  II 
S.  E.  455,  that  a  boy  about  ten  years 
old  traveling  on  the  highway  found 
his  passage  obstructed  by  a  train 
standing  on  a  crossing.  After  wait- 
ing some  time  for  the  train  to  move, 
he  went  across  the  tracks,  throuiph 
the  defendant's  yard,  where  he  was 
injured.  The  court  said:  "The  com- 
pany had  no  right  whatever  to  ob- 
struct the  highway  for  any  length  of 
time.  But  the  occupation  of  its  track 
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by  moving  cars  In  the  due  course  of 
its  buBiness  would  be  no  obstruction. 
Nor  would  the  mere  casual  stopping 
of  the  train  or  the  cars  on  the  crosa- 
ing  amount  to  an  obstractlon,  if  they 
were  not  suffered  to  remain  a  need- 
less or  unreasonable  length  erf  time. 
But  for  them  to  stand  upon  the  track 
so  as  to  hinder  the  use  of  th^  highway 
needlessly  and  unreasonably  would 
be  an  obstruction.  And  after  the 
plaintiff  had  waited  a  reasonable  time 
for  the  crossing  to  be  opened  and  it 
was  not  done,  he  had  a  right,  if  his 
occasion  to  go  home  was  urgent,  to 
deviate  from  the  highway,  and.  If 
necessary,  pass  around  the  obstruc- 
tion over  the  company's  inclosed 
premises.  In  so  doing  he  would  not 
be  a  trespasser,  but  would  be  in  the 
exercise  of  a  public  right  as  a  passen- 
ger upon  the  highway,  suddenly  hin- 
dered from  proceeding  by  coming  in 
contact  with  a  public  nuisance  on  his 
route.  .  .  .  The  particular  meana 
or  measures  of  precaution  which  ei- 
ther party  should  have  used  under  the 
circumstances  would  be  for  determi- 
nation by  the  jury." 

In  Chicago,  R.  I.  &  P.  R.  Go.  v. 
Bednorx  (1896)  67  UL  App.  809,  It 
was  held  that  a  person  who  attempts 
to  pass  around  a  train  standing  at  a 
highway  crossing  is  a  trespasser  on 
the  right  of  way,  to  whom  no  duty 
is  owed  except  to  refrain  from  wilful 
or  wanton  injury  to  him.  That  case, 
however,  must  be  considered  as  over- 
ruled by  subsequent  decisions.  In 
Mayer  v.  Chicago  &  A.  R.  Co.  (1896) 
68  IlL  App.  809,  a  child  who  passed 
around  a  train  which  obstructed  a 
street  crossing  was  held  not  to  be  a 
trespasser,  on  the  ground  that  it  could 
not  be  readily  determined  at  the  place 
of  Uie  accident  where  the  street  ended 
and  the  right  of  way  began.  On  a 
second  trial  it  was  shown  that  the 
situation  In  this  respect  was  clear, 
and  that  tiie  injured  person  was  famil- 
iar with  the  crossing.  On  a  second 
appeal  in  (1904)  112  111.  App.  149) 
it  was  held  that  the  extremely  cold 
weather  warranted  an  Attempt  to  pass ' 
aronnd  the  train  though  It  involved 
going  on  the  right  of  way.  In 
Cbieago  Junction   R.   Co.  ▼.  Mc- 


Grath  (1903)  107  IlL  App.  100,  af- 
firmed in  (1903)  203  III.  611,  68  N.  E. 
69,  it  was  squarely  decided  in  accord- 
ance with  the  general  rule  that  a  per- 
son attempting  to  pass  around  a  train 
which  obstructs  a  crossing  is  not,  as 
a  matter  of  law,  a  trespasser. 

So,  in  Balsewicz  v.  Chicago,  B.  &  Q. 
R.  Co.  (1909)  240  III.  238,  88  N.  E. 
734,  it  was  said:  "The  place  where 
the  deceased  was  struck  was  outside 
the  limits  of  the  street  and  on  the 
right  of  way  of  the  appellant.  The 
evidence  most  favorable  to  appellee  is 
that  it  was  8  feet  west  of  the  street. 
It  is  insisted  that  the  deceased  was 
therefore  a  trespasser,  and  the  appel- 
lant owed  him  no  other  duty  except 
not  to  wantonly  injure  him.  When 
the  deceased  found  the  street  blocked 
by  cars  he  was  not  bound  to  Wait  un- 
til appellant  removed  them.  By  pass- 
ing aronnd  the  end  of  the  Irain  he 
was  not  deprived  of  the  right  to  have 
appellant  use  care  not  to  injure  him. 
He  was  not  injured  by  the  train  he 
went  around,  and  was  returning  to- 
ward the  street  when  the  switchman 
tried  to  catch  him.  The  fact  that,  in 
using  the  street  crossing  for  the  pur- 
pose of  reaching  the  other  side  of  the 
track,  he  had  stepped  slightly  to  otte 
side,  BO  that  he  was  actually  struck  a 
few  feet  outside  of  the  line  of  the 
street,  did  not  relieve  the  appellant 
of  exercising  toward  him  the  same  de- 
gree of  care  as  if  he  had  remained 
within  the  limits  of  the  street." 

In  Brown  v.  Hannibal  &  St.  J.  R.  Co. 
(1872)  60  Mo.  461,  11  Am.  Rep.  420. 
12  Am.  Neg.  Cas.  198,  the  court  stated 
the  facta  and  its  conclusion  as  fol- 
lows: "The  crossing  was  obstructed 
by  the  defendant's  train,  and  the 
plaintiff  therefore,  to  pursue  her 
journey,  turned  away  and  crossed  at 
another  place  where  people  were  ac- 
customed to  cross,  but  it  does  not  ftp- 
pear  tiiat  they  had  any  license  there- 
for. The  defendant  had  a  right  to 
stop  its  trains  for  a  reasonable  time, 
but  when  the  train  did  stop  and 
obstructed  the  crossing  for  the  pur- 
pose of  unloading  cars,  as  was  the 
case  here,  were  travelers  always 
obliged  to  wait  before  they  could  con- 
tinue their  business  till  the  cars  were 
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unloaded?  While  the  railroad  is  the 
absolute  owner  of  its  track,  and  has 
the  right  to  its  free  and  unmolested 
use,  still  it  is  not  absolved  from  the 
exercise  of  cn^lnary  care  and  dili- 
gence to  prevent  injury  to  others 
when  they  happen  on  the  track  under 
the  circumstances  in  which  the  plain- 
tiff was  placed.  As  the  crossing  was 
obstructed  by  the  act  of  the  defend- 
ant and  persons  were  in  the  habit  of 
going  over  the  private  way,  we  think 
that  the  agents  and  servants  of  the 
defendant  were  bound  to  take  notice 
of  those  facts  and  use  precautions 
commensurate  with  them."  A  differ- 
ent result  was  reached  in  the  later 
case  of  Stillson  v.  Hannibal  &  St.  J. 
R.  Co.  (1878)  67  Mo.  671;  but  the  de- 
cision in  that  case  was  based  on  the 
fact  that  the  attempt  was  made  to 
pass  around  the  train  by  a  hazardous 
route,  a  space  22  inches  wide  between 
the  obstructing  train  and  another 
train. 

In  the  reported  case  Rabe  t.  Ches- 
apeake &  0.  R.  Co.,  ante,  1062),  it  is 
held  that  a  person  passing  around  a 
train  which  obstructs  a  crossing  is 
a  mere  licensee,  to  whom  the  railroad 
company  owes  no  duty  to  keep  its 
right  of  way  In  a  safe  condition  for 
travel,  and  that  there  is  no  liability 
for  an  injury  caused  by  stepping  in- 
to a  hole  in  the  right  of  way.  This 
holding  finds  implied  support  in  the 
cases  cited  in  the  following  subdivi- 
sion of  this  note,  to  the  point  that  in 
such  a  case  the  unlawful  obstruction 
of  the  crossing  is  not  the  proximate 
cause  of  the  injury. 

//.  Proximate  cause  of  InSurjf, 

Where  a  traveler  finding  a  crossing 
unlawfully  obstructed  by  a  railroad 
train  goes  off  the  crossing  in  an  at- 
tempt to  pass  around  the  obstruction, 
and  is  injured  by  reason  of  the  rough- 
ness of  the  ground,  the  obstruction 
is  not  the  proximate  cause  of  the  in- 
jury. Enochs  V.  Pittsburgh,  C.  G.  ft 
St  L.  R.  Co.  (1896)  146  Ind.  686,  44 
N.  E.  658;  Jackson  v.  Nashville.  C.  & 
St  L.  R.  Co.  (1884)  IS  Lea  (Tenn.) 
491,  49  Am.  Rep.  663;  Kelly  v.  Texas 
&  P.  R.  Co.  (1904)  97  Tex.  619,  80  S. 
W.  1197;  De  la  Pena  v.  International 


&  G.  N.  R.  Co.  (1903)  32  Tex.  Civ.  App. 
241,  74  S.  W.  58.  A  different  view 
was  taken  in  Southern  R.  Co.  v.  Floyd 
tl911)  99  Miss.  619,  55  So.  287,  where- 
in the  court  said:  "The  learned  coun- 
sel for  appellant  earnestly  inaista  that 
the  obatruction  of  the  highway  did 
not  more  than  furnish  the  condition 
or  give  rise  to  the  occasion  by  which 
the  injury  was  made  possible.  If 
counsel's  position  is  correct  the  in- 
struction was  improperly  given,  and 
defendant  railroad  should  have  had 
a  peremptory  instruction.  We  think, 
however,  from  the  record  in  this  case, 
that  the  injury  sustained  by  plaintiff 
is  directly  traceable  to  the  obstruc- 
tion of  the  highway  by  the  defendant 
railroad  company.  It  is  manifest  that 
the  railroad  company  blocked  the 
highway,  and  if  this  negligence  had 
not  been  committed  by  it  the  appellee 
would  not  have  attempted  to  go  this 
circuitous  route,x  and  this  injury 
would  not  have  befallen  him.  We  think 
the  blocking  of  the  highway  was  the 
proximate  cause  of  the  injury."  So, 
in  Central  of  Georgia  R.  Co.  v.  Owens 
(1904)  121  Ga.  220,  48  S.  E.  916,  the 
unlawful  obstruction  of  a  highway 
was  deemed  to  be  the  proximate  cause 
of  an  injury  to  one  who,  in  attempting 
to  pass  around,  fell  into  a  ditch  and 
broke  faia  leg. 

72/.  Particular  acta  of  negligenoe. 

The  precautions  which  must  be  ob- 
served  by  a  railroad  company  to  avoid 
injury  to  a  person  passing  around  a 
train  which  obstructs  a  highway 
crossing  were  stated  in  Smith  v. 
Savannah,  F.  &  W.  R.  Co.  (1890)  84 
Ga.  698,  11  S.  E.  465,  aa  follows: 
"Supposing  the  plaintiff  to  be  justi- 
fied in  leaving  the  highway,  and  pass- 
ing through  the  company's  grounds, 
he  would  be  entitled  to  such  diligence 
from  the  company's  servants  using 
these  grounds  at  the  time  as  the  cir- 
cumstances would  render  reasonable 
and  practicable.  We  think  it  was 
properly  left  to  the  jury  to  determine 
what  acts  of  diligence  on  their  part 
'  were  appropriate.  Although  the  sor- 
ants  did  not  know  of  his  presence,  yet 
if  he  was  driven  from  the  highway  by 
an  obstruction  placed  and  left  there 
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by  the  company,  th«  jury  might  con- 
clude that  they  or  the  company  should 
have  anticipated  his  presence.  The 
reasonableness  of  such  anticipation 
would  be  a  question  for  the  jury,  un- 
der all  the  eircumstaneefl;  and  it  in 
their  opinim,  his  presence  should 
have  been  foreseen  as  probable,  the 
rule  of  diligence  would  have  been  the 
same  as  if  it  had  been  actually  known. 
If,  on  the  contrary.  It  would  be  un- 
reasonable to  expect  that  this  route 
would  be  taken  by  anyone  stopped  or 
lielayed  1^  the  obstruction,  then  the 
plaintiff  would  be  entitled  to  no  more 
diligence  than  was  usually  exercised 
at  that  place  in  switching  and  han- 
dling trains  or  cars,  as  the  company's 
servants  were  doing  on  tihis  occasion. 
Nor  would  mere  negligence  on  the 
part  of  the  servants  subject  the  com- 
pany to  liability,  unless  the  plaintiff 
exercised  due  care  on  his  part,  consid- 
ering his  age,  Intelligence,  and  the 
facts  surrounding  him,  to  avoid  being 
injured;  that  is,  if  the  exercise  of 
such  care  would  have  prevented  the 
injury.  The  particular  means  or 
measures  of  precaution  which  either 
party  should  have  used  under  the  cir- 
cumstances would  be  for  determina- 
tion by  the  jury.  For  instance,  if 
ordinary  and  reasonable  diligence  re- 
quired ringing  the  bell  on  the  engine 
while  the  train  was  backing,  the  bell 
should  have  been  rung;  and,  if  the 
plaintiff  was  sufficiently  intelligent^ 
heedful,  and  conscious  of  danger  to 
make  it  incumbent  npon  him  to  look 
«nd  listen,  he  shonld  have  done  his 
part  in  this  respee^  in  so  far  as  was 
reasonable.** 

In  Houston  Belt  &  Terminal  B.  Go. 
V.  Price  (1917)  —  Tex.  Civ.  App.  — , 
192  S.  W.  359,  it  was  held  that  the  un- 
lawful blocking  of  a  crossing  with 
cars,  and  the  moving  of  the  cars  with- 
out warning,  constituted  negligence 
suiBcient  to  sustain  a  recovery  by  one 
injured  while  attempting  to  pass 
around  the  obsiruction. 

In  Atchison,  T.  &  S.  F.  R.  Co.  v. 
Cross  (1897)  58  Kan.  424,  49  Pac.  599. 
S  Am.  Neg.  Rep.  26,  failure  to  give 
warning  of  the  movement  of  a  train 
which  obstructed  a  crossing  was  held 
-to  be  negligence  as  to  a  person  at- 
16  A.LJl^7. 


tempting  to  pass  around  the  obstruc- 
tion. 

In  Waite  v.  Chicago,  R.  L  &  P.  B. 
Co.  (1912)  168  Ho.  App.  160,  153  S. 
W.  es,  it  was  held  that  in  moving 
trains  past  a  train  which  obstructs 
a  crossing  a  lookout  must  be  kept  for 
persons  attempting  to  go  around  that 
train.  See  to  the  same  effect,  Texas 
&  N.  0.  B.  Co.  V.  Brouillette  (1910)  69 
Tex.  Civ.  App.  337,  126  S.  W.  287. 

In  Chicago  ft  E.  B.  Co.  v.  Hunter 
(1916)  66  Ind.  App.  168, 118  N.  B.  772, 
it  appeared  that  a  person  passing 
around  a  train  which  obstructed  a 
street  crossing  was  killed  l^r  a  train 
on  another  track.  A  finding  that  it 
was  negligence  not  to  give  signals 
of  the  approach  of  the  latter  train 
was  sustained.  See  to  the  same  effect. 
Savannah,  F.  ft  W.  R.  Co.  v.  Hatcher 
(1902)  115  6a.  379,  41  S.  E.  606;  Kurt 
V.  Lake  Shore  ft  M.  S.  B.  Co.  (1908) 
127  App.  Div.  888.  Ill  N.  Y.  Bupp. 
869,  affirmed  in  (1909)  194  N.  Y.  598, 
88  N.  E.  1122. 

In  Chicago  Junction  B.  Co.  v.  Mc- 
Grath  (1903)  203  111.  511,  63  N.  £.  69. 
it  was  held  to  be  negligence  to  make 
a  "flying  switch,"  whereby  cars  were 
moved  rapidly  over  a  crossing  which 
was  obstructed  by  another  train  and 
a  person  passing  around  that  train 
was  injured. 

IF.  OotUrtbutorif  negltgenee. 

It  has  been  held  that  one  who  goes 
around  a  train,  which  is  blocking  the 
highway,  by  passing  over  the  tracks, 
is  bound  to  use  care  in  so  doiqg,  and 
must  look  and  listen  for  other  trains : 
failing  to  do  so,  he  will  be  held  guilty 
of  contributory  negligence.  Martin 
V.  Little  Rock  ft  Ft.  S.  R.  Co.  (1896) 
62  Ark.  156,  34  S.  W.  645.  In  that 
case  it  appeared  that  the  plaintiff, 
finding  his  way  blocked  by  a  train 
standing  across  the  highw^,  went  to 
the  head  of  the  train,  crossed  over  in 
front  of  it,  and,  in  walking  back, 
stepped  on  another  track  without 
looking  to  see  if  a  train  was  coming, 
and  was  struck  by  a  passing  train. 
He  was  partly  deaf.  The  court  held 
that  he  was  guilty  of  contributory 
negligence  as  a  matter  of  law  in  fail- 
ing to  look  for  the  approaching  train. 
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In  Stillson  v.  Hannibal  A  St  J.  R. 
Co.  (1878)  67  Mo.  671,  it  appeared 
that  a  street  was  blocked  by  standins; 
trains  ao  as  to  make  it  impossible  to 
cross.  Somewhere  down  the  tracks, 
and  away  from  the  crossing,  there 
was  a  narrow  space  between  two 
trains,  through  which  a  little  ffirl  at- 
tempted to  pass  in  the  presence  ot 
her  father.  Mid  with  his  permission 
or  acquiescence,  and  was  injured.  It 
was  held  that  she  and  the  father  were 
guilty  of  negligence,  and  no  recovery 
could  be  had  for  her  injury. 

But  whether  a  person  passing 
around  a  train  which  obstructed  a 
crossing,  who  did  not  detect  the  ap- 
proach of  cars  which  were  beincr 
switched  on  a  parallel  track,  was 
guilty  of  contributory  negligence,  has 
been  held  to  be  for  the  jury.  Chicago 
Junction  B.  Co.  v.  McGrath  (1908) 
203  lU.  511,  68  N.  E.  69. 

In  Balsewicz  v.  Chicago,  B.  &  Q.  R. 
Zk).  (1909)  240  UL  288,  88  N.  B.  784,  the 
court  stated  the  facte  and  ito  conclu- 
sion as  follows :  "There  was  evidence 
in  support  of  the  plaintiff's  claim 
which  tended  to  show  that  the  de- 
ceased found  the  switch  engine  and 
cars  standing  across  the  street;  that 
the  gates  were  not  down;  that,  with- 
out knowledge  of  the  approach  of  the 
passenger  train,  he  started  to  walk 
around  t^e  end  of  the  engine,  and  in 
so  doing  passed  from  the  west  line 
of  the  street  a  few  feet  on  appellant's 
right  of  way;  that  as  he  came  around 
the  engine  he  was  running  in  a  north- 
easterly direction  toward  the  street 
and  the  railroad  main  track;  that  he 
was  called  to  and  the  switchman  with 
the  switch  engine  tried  to  catch  him; 
tiiat  the  deceased  jerked  loose  and  ran 
upon  the  track  in  front  <tf  tiie  train; 
that  hii  body  was  thrown  60  feet  frtna 


where'  It  was  striick,  and  that  tiis 
train  was  rnnning  40  miles  an  hoar. 
There  was  also  evidence  that  tihe 
switch  engine  started  west  just  as 
i^e  deceased  was  crossing  in  front  of 
it,  and  its  bell  was  ringing.  The  dis- 
tance between  the  track  on  which  the 
switch  engine  stood  and  the  track  on 
which  the  deceased  was  struck  was 
18  feet  The  engine  starting  just  ss 
he  crossed  in  front  of  it;  the  noise 
oi  its  bell ;  the  shouting  of  the  tower- 
man,  which  he  could  not  understand; 
the  effort  of  the  switchman  to  seiu 
him,  and  his  effort  to  jerk  loose  and 
escape  what  he  might  have  regarded 
as  an  intended  assault, — would  sll 
tend  to  his  confusion,  and  might 
cause  him  momentarily  to  orerlook 
his  danger.  Whether  his  actions,  un- 
der the  circumstances,  were  such  ss 
were  consistent  with  reasonable  care, 
was  a  question  of  fact  which  it  vu 
proper  to  submit  to  the  jury." 

Whether  a  man  who,  returning 
home  at  night  finds  a  crossing  ob- 
structed by  a  freight  tarain,  is  guUtr 
of  contributory  negligence  in  endeav- 
oring to  go  around  the  end  of  the 
train  in  the  dark,  is  for  the  jmy. 
Southern  B.  Co.  v.  Flt^  (1911)  9» 
Miss.  619,  66  So.  287. 

Likewise,  whether  the  injured  per- 
son took  the  safest  route  to  pass 
around  an  obstructing  train,  or  was 
guilly  of  contributory  negligence  in 
failing  to  do  so,  is  for  the  jury.  Oii- 
cago  &  E.  R.  Co.  V.  Hunter  (1916)  6» 
Ind.  App.  158,  113  N.  E.  772. 
■  In  St.  Louis-San  Francisoo  R.  Co. 
V.  Jones  (reported  herewith)  ante^ 
1048,  the  question  of  contributory  neg- 
ligence was  held  to  be  for  the  jnry 
under  the  constitutional  provision  tiist 
the  defense  of  contributory  negligence 
is  at  all  times  a  qnortiott  of  Ust  for 
ths  jury.  T.  J.  K. 
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CITY  OP  NEW  YORK.  Appt, 

V. 

NEW  YORK  &  SOUTH  BROOKLYN  FERRY  &  STEAM  TRANSPORTA- 
TION COMPANY,  Respt 

Smt  Toric  Court  of  Appeals  — April  19,  192U. 
(281  N.  Y.  18,  181  N.  E.  564.) 

Covenant  —  breach  —  easement  in  possession. 

1.  An  easement  evidenced  by  contract,  possession,  and  improvements, 
although  claimed  under  a  ^ant  not  valid  because  not  attested  as  required 
by  statute,  is  sufficient  to  constitute  a  breach  of  covenant  against  en- 
cumbrances in  a  sale  of  the  fee. 

[See  note  on  this  question  beginning  on  page  1066.] 


ConM»iEition  —  continued  existence 
after  dissolution  —  satisfaction  of 
liability. 

2.  A  statute  continuing  the  exist- 
ence of  a  dissolved  corporation  for  the 
purpose  of  satisfying  its  debts  and 
obligations  includes  a  liability  for 
breach  of  covenant  In  sale  of  real 
estate. 

—  what  is  encumbrance. 

-  8.  Liabilify  of  a  corporation  fbr 
breach  of  a  covenant  against  encum- 
brances in  a  conveyance  of  real  estate, 
which  consists  of  the  right  to  com- 
pensation for  termination  of  an  ease- 
ment in  the  property,  is  an  obligation 
existing  at  dissolution  of  the  corpora- 
tion, although  it  is  not  established  by 
Judgment  until  afterwards. 

Damages  —  breach  of  covenant  — 
servitude. 

4.  The  damages  for  breach  of  cove- 
nant against  encumbrances  in  a  con- 
veyance of  real  estate,  consisting  of  a 
right  of  compensation  for  termination 


of  an  easement  in  the  property,  m^ 
be  measured  by  the  moneys  reason- 
ably expended  in  freeing  the  land  and 
extinguishing  the  burden. 

[See  7  R.  C.  L.  1181.] 
Evidence  —  damages  for  breach  of 

covenant — payments  after  action 

brought. 

6.  Payments  made  to  free  land 
from  a  servitude  are  not  inadmissible 
as  evidence  of  damages  for  breach  of 
Covenant,  because  made  after  action 
brought  to  recover  for  Hhe  breach. 
Vendor  and  purchaser — grant  with- 
out attestation  —  effect 

6.  A  grant  of  an  easement  not  at- 
tested as  required  by  statute  does  not 
take  effect  even  against  a  purchaser 
with  notice. 

Covenant — effrat  of  knowle^e  of  en- 
cumbrances. 

7.  A  covenant  against  encumbrance 
is  good  even  against  those  known  to 
the  grantee. 

,  [See  7  R.  a  L.  1135,  1186.] 


(McLaughlin,  Crane^  and  Andrews,  JJ.,  dissost) 


Appeal  by  plaintiff  from  a  Judgment  of  the  Appellate  Division  of  the 
Supreme  Court,  First  Department,  affirming  a  judgment  of  a  Trial  Term 
for  -New  York  County  in  favor  of  defendant  in  an  action  brought  to 
recover  damages  for  alleged  breach  of  a  covenant  against  encumbrances 
in  a  conveyance  of  real  estate.  Reversed* 

The  facts  are  stated  in  the  opinion  of  the  court 

Messrs.  John  F.  O'Brien  and  Josiah  when  this  action  was  commenced  in 
A.  Stover,  with  Mr.  John  P.  O'Brien,  February.  1917,  it  was,  and  is,  totally 
for  appellant  extinct  and  incapable  of  being  sued. 

Mr.  George  Zabriskfe^  for  respond-  Re  Stewart,  89  Misc.  276,  79  N.  Y. 
ent:  Supp.  525,  86  App.  Div.  627,  88  N.  Y. 

The  corporation  named  as  defend-  Supp.  1117,  177  N.  Y.  668,  69  N.  E. 
ant  was  dissolved  in  March,  1908,  and    1131;  Martyne  v.  American  Union  F. 
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Ins.  Co.  216  N.  Y.  183,  110  N.  E.  502; 
People  V.  Ballard,  134  N.  Y.  269*  17 
L.R.A.  737,  32  N.  E.  54.  • 

The  plaintiff's  demand  was  not  an 
existing  debt  or  obligation  of  the 
defendant  at  the  time  of  its  dissolu- 
tion. 

Delavergne  v.  Norris,  7  Johns.  358, 
6  Am..  Dec.  281;  Hall  v.  Dean,  13 
Johns,  105;  McGuckin  v.  Milbank,  152 
N.  Y.  297,  46  N.  E.  490;  Stearn  v. 
Hesdorfer,  9  Misc.  134,  29  N.  Y.  Supp. 
34;  Van  Slyck  v.  Kimball,  8  Johns. 
198;  Stanard  v.  Eldridge,  16  Johns, 
254;  De  Forest  v.  Leete,  16  Johns,  122; 
Chace  v.  Hinman,  8  Wend.  452,  24  Am. 
Dec;  39;  Aberdeen  v.  Blackmar,  6  Hill. 
324;  Halsey  v.  Reed,  9  Paige,  446; 
Gilbert  v,  Wiman,  1  N.  Y.  550,  49  Am. 
Dec.  369;  Trinity  Church  v.  Higgins, 
48  N.  Y.  532;  McConnel  v,  Kibbe,  33 
HI.  175,  85  Am.  Dec.  265;  Re  Hanlin, 
133  Wis.  140,  17  L.R.A.{N.S.)  1189, 
126  Am.  St.  Rep.  938,  113  N.  W.  411; 
Sendernagle  v.  Cocks,  19  Wend.  207; 
Turner  v.  Hadden,  62  Barb.  480;  Ged- 
ney  v.  Gedney,  160  N.  Y.  471,  55  N.  W; 
1;  Stuyvesant  v.  New  York,  11  Paige, 
414;  Beach  v.  Grain.  2  N.  Y.  86,  49 
Am.  Dec.  369. 

The  execution  of  the  instrument  of 
August  22,  1892,  is  not  attested  by  any 
subscribing  witness. 

Holienback  v.  Fleming,  6  Hill,  303 ; 
Henry  v.  Bishop,  2  Wend.  575;  People 
ex  rel.  Long  Island  R.  Co.  v.  Railroad 
Comrs.  75  App.  Div.  106,  77  N.  Y. 
Supp.  380;  Bank  of  Dillon  v.  Murchi- 
son,  129 'C.  C.  A.  499,  213  Fed.  147; 
KelV  V.  Calhoun,  96  U.  S.  710, 24  L.  ed. 
544. 

As  the  agreement  of  August  22, 
1892,  was  neither  acknowledged  nor 
subscribed  by  a  witness,  the  situation 
is  directly  within  the  scope  of  thd 
statute,  and  the  subsequent  deed  from 
defendant  to  the  city  conveyed  the 
premises  free  from  any  encumbrance 
created  by  that  instrument. 

Chamberlain  v.  Spargur,  86  N.  Y. 
603;  Nellis  v.  Munson,  108  N.  Y.  468, 
16  N.  E.  739;  Dunn  v.  Dunn,  161  App. 
Div.  800,  136  N.  Y.  Supp.  282. 

Cardozo,  J.,  delivered  the  opinion 
of  the  court : 

The  defendant  owned  and  oper- 
ated a  ferry  between  the  borougha 
of  Manhattan  and  Brooklyn,  in  the 
city  of  New  York.  By  afi^ment, 
dated  August  22, 1892,  it  gave  to  tiie 
Brooklyn  City  Railroad  Company 
the  use  of  a  space,  100  feet  square, 
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for  a  car  stand  and  for  switching 
purposes  at  its  Brookljrn  terminal. 
The  grantee  undertook  to  move 
and  rebuild  the  ferry  house  to  an- 
other part  of  the  land,  and  carried 
out  its  undertaking  at  a  cost  of 
$83,545.38.  The  grantor  reserved 
the  right,  upon  notice  of  six  months, 
and  upon  payment  to  the  grantee 
of  the  coat  of  moving  and  rebuild- 
ing, to  terminate  the  grant. 

The  situation  stood  unchanged 
until  June,  1906,  when  the  city  of 
New  York  began  proceedings  to 
condemn  and  appropriate  the  termi- 
nal for  the  Improvement  of  the  wa- 
ter front.  Commissioners  of  esti- 
mate were  appointed.  The  defend- 
ant, without  waiting  for  thdr 
award,  transferred  the  terminal  to 
the  city  in  December,  1906,  by  vol- 
untary sale.  The  price,  $750,000, 
was  paid  by  the  city  for  a  convey- 
ance with  full  covenants. 

The  defendant,  having  parted 
with  its  ferry  and  distributed  its 
assets,  determined  to  dissolve. 
Dissolution  was  effected  in  March, 
1908,  by  consent  of  the  directors 
and  stockholders  without  the  action 
of  the  court.  Laws  1900,  chap.  760; 
formerly  §  57  of  the  Stock  Corpora- 
tion Law;  now  §  221  of  the  Generid 
Corp.  Law ;  Consol.  Laws,  chap.  23. 
Litigation  between  the  railroad 
company  and  the  city  was  even  then 
in  progress.  The  railroad  company 
made  claim  to  compensation  as  the 
holder  of  an  easement.  The  city, 
contesting  the  claim,  asserted  that 
the  easement  had  been  cut  off  by  the 
conveyance,  and  that  the  right  of 
action  for  damages  was  not  a 
charge  upon  the  res.  The  contro- 
versy ended,  after  many  years  of 
litigation,  by  the  recognition  of  the 
claimant's  title.  Re  New  York^  76 
Misc.  358,  134  N.  Y.  Supp.  985, 150 
App.  Div.  908,  134  N.  Y.  Supp.  985. 
206  N.  Y.  665,  99  N.  E.  1104,  de- 
cided June  29,  1912.  On  January 
25,  1913,  the  city  paid  to  the  rail- 
road company  $91,482.19  ($83,545.- 
38,  with  accrued  interest)  as  the 
price  of  the  extinction  ,  of  an  ease- 
ment tiien  a  burden  upon  the  land. 

This  action  is  brought  to  recover 
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damages  for  breach  of  the  defend- 
ant's covenant  that  **the  said  prem- 
ises" were  'free  from  encum- 
brances" at  the  time  of  the  convey- 
ance. The  statute  under  which  the 
defendant  was  dissdved  continues 
the  corporate  existence  **for  the 
purpose  of  paying,  satisfying,  and 
discharging  any  existing  debts  or 
obligations/'  and  provides  that, 
"for  the  purpose  of  enforcing  such 
debts  or  obligations/'  the  corpora- 
tion may  sue  and  be  sued  "until  its 
business  and  affairs  are  fully  ad- 
justed and  wound  up/'  Laws  1900, 
chap.  760;  then  §  57  of  the  Stock 
Corp.  Law;  now  §  221  of  the  Gen. 
Corp.  Law.  Judgment  has  gone 
against  the  plaintiff  on  the  ground 
that  no  debt  or  obligation  existed 
when  the  defendant  was  dissolved. 

We  tiiink  that  "debts  or  obliga- 
tions,"  within  the  purview  of  this 
statute*     are  as 
^nX^a^W  ifo^  as,  "lifbili- 

•mem  after  dlmo-  tlOB.  NO  dOUbt 

Mo«*  Qt  ulwoatr.  they  have  a  nar- 
rower meaning  at 
some  times  and  in  some  contexts. 
Munzinger  v.  United  Press,  52  App. 
Div.  838,  65  N.  Y.  Supp.  194.  Jus- 
tice and  reason,  and  the  analogy  of 
kindred  statutes,  must  iix  the  limits 
of  extension.  Jacobs  v.  Monaton, 
Realty  Invest  Corp.  212  N.  Y.  48, 
54,  105  N.  E.  968.  The  legislature 
did  not  mean  that  a  privilege  to  dis- 
solve at  the  pleasure  of  tjie  stock- 
holders should  become  a  privilege 
at  the  like  pleasure  to  change  the 
course  of  distribution.  This  stat- 
ute speaks  of  the  payment  and  en- 
forcement of  "debts  or  obligations." 
Another,  applicable  to  corporations 
of  the  same  class,  says  that  dissolu- 
tion shall  not  affect  the  remedy  for 
"liabilities"  previously  incurred. 
Business  Corporations  Law,  §  5; 
Consol.  Laws,  chap.  4.  Another 
says  that  the  directors,  in  the  event 
of  dissolution,  shall  be  chargeable 
as  trustees  for  "creditors."  Gen. 
Corp.  Law,  §  35.  These  statutes 
and  others  like  them  (Gen.  Corp. 
Law.  §§  191,  261,  156)  are  to  be 
construed  together  (Marstaller  v. 
MiUs.  143  N.  Y.  398,  88  N.  E.  370). 
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In  varying  phraseology,  they  em- 
body the  same  thought.  "Liabili- 
ties" are  to  be  paid  (Marstaller  v. 
Mills,  supra;  Shayne  v.  Evening 
Post  Pub.  Co.  168  N.  Y.  70,  56 
L.BA.  777,  85  Am.  St  Rep.  654,  61 
N.  E.  115) ,  and  the  liquidator  is  to 
pay  them.  It  makes  no  difference 
whether  they  have  their  origin  in 
contract  or  in  tort.  Marstaller  v. 
Mills,  and  Shayne  v.  Evening  Post 
Pub.  Go.  supra.  It  makes  no  differ- 
ence whether  the  liquidator  is  court 
or  corporation,  receiver  or  director. 
Distribution  does  not  vary  with  the 
titie  of  the  statute. 

The  defendant's  liability  is  not 
only  a  "debt  or  obligation ;"  it  is  a 
debt  or  obligation  that  existed  when 
the  corporation  was 
dissolved.  This  is  ^ill^ttfhil.*,^ 
not  the  ease  of  a 
mere  money  encumbrance,  which 
leaves  possession  undisturbed.  De- 
lavergne  v.  Norris,  7  Johns.  358,  5 
Am.  Dec.  281;  McGuddn  v.  Mil- 
bank,  152  N.  Y.  297,  46  N.  E.  490; 
Rawle,  Covenants  for  Title,  §§  190, 
191;  3  Sedgw.  Damages,  9th  ed.  §§ 
968,  970.  The  remedies  then  open 
we  need  not  now  consider.  This  is 
the  case  of  an  encumbrance  that  in 
itself  is  an  eviction  (Scriver  v. 
Smith,  100  N.  Y.  471,  53  Am.  Rep. 
224,  3  N.  E.  675;  Harrington  v. 
Bean,  89  Me.  470,  36  Ati.  986),  the 
encumbrancer  already  in  posses- 
sion, witii  ^un'oaching  sheds  and 
switches.  No  rule  of  law  limits  the 
covenantee  in  such  conditions  to  an 
award  that  is  merely  nominal. 
Huyck  V.  Andrews,  113  N.  Y.  81, 
3  L.R.A.  789,  10  Am.  St.  Rep.  432, 
20  N.  E.  581 ;  Rawle,  Covenants  for 
Title  and  Sedgw.  Damages,  supra. 

The  damages  may  be  measured 
by  the  difference  between  the  value 
of  the  land  without  the  servitude 
and  with  it  Huyck  v.  Andrews, 
and  Harrington  v.  Bean,  supra; 
Harlow  v.  Thomas,  15  Pick.  66,  69; 
Richmond  v.  Ames,  164  Mass.  467, 
476,  41  N.  E.  671 ;  Bailey  v.  Aga- 
wam  Nat.  Bank,  190  Mass.  20,  25, 
3  L.RA.(N.S.)  98, 112  Am.  St  Rep. 
296,  76  N.  E.  449.    They  may  be 
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measured  by  the  moneys  reasonably 
expended    by  the 
i^SSa^St  owner   in  freeing 

tile  land  and  extin- 
guishing the  bur- 
den. Frescott  v.  Trueman,  4  Mass. 
627,  3  Am.  Dec.  246;  Bailey  v. 
Agawam  Nat.  Bank,  supra ;  8 
Sedgw.  Damages.  §§  967,  979;  Mc- 
Guckin  v.  Milbank,  supra. 

Such  payments  are  not  inadmis- 
sible as  evidence  of  damage  be- 

B^idenee-  c&uBe  made  after 
action  brought. 
Brooks  V.  Moody. 

p«rm«KtB  after    20  Pick.  474 :  John- 

action  bro-M.  ^  ^^^^.^^^ 

Mass.  392.  394;  Tibbetts  v.  Leeson, 
148  Mass.  102,  104.  18  N.  E.  679; 
Mosely  v.  Hunter,  15  Mo.  822,  330; 
Potter  V.  Taylor,  6  Vt.  676.  They 
do  not  change  the  cause  of  action. 
Tibbetts  v.  Leeson,  supra.  Child  v. 
Stenning,  L.  R.  11  Ch.  Div.  82,  85, 
48  L.  J.  Ch.  N.  S.  392,  40  L.  T.  N.  S. 
302,  27  Week.  Rep.  462.  They  are 
merely  means  and  methods  for  the 
ascertainment  of  the  loss.  Dissolu- 
tion or  bankruptcy  does,  indeed, 
draw  a  dividing  line  aa  the  result  of 
accidents  of  time  between  claims 
capable  of  being  proved,  and  those 
required  to  be  rejected.  The  prin- 
ciple of  division,  however,  is  not  the 
fact  of  liquidation.  The  principle 
of  division  is  the  existence  of 
a  present  right  to  liquidate.  Busi- 
ness Corporations  Law.  8  6;  Mar- 
staller  v.  Mills,  supra;  and  cf.  Wood 
V.  Fisk.  215  N.  Y.  233.  240,  109  N. 
E.  177;.  Williams  v.  United  States 
Fidelity  &  G.  Co.  236  U.  S.  549,  556. 
69  L.  ed.  713,  35  Sup.  Ct.  Rep.  289. 

We  hold,  therefore,  that  t^ie  de- 
fendant is  still  liable  to  suit 
Whether  the  distribution  of  its  as^ 
sets  in  advance  of  dissolution  may 
make  a  judgment,  if  recovered, 
futile,  we  do  not  now  consider. 
Upon  the  record  now  before  us, 
that  question  is  not  here.  The  col- 
lection of  the  judgment  must  wait 
upon  its  entry.  If  the  defendant  is 
right  this  action  would  have  to  fail, 
though  the  assets  were  still  intact 
and  in  the  possession  of  the  liqui- 
dator. The  fund  in  that  view  is  to 


be  reserved  for  claims  already  liqui- 
dated. The  law,  as  we  readmit,  does 
not  discriminate  so  partially  in  be- 
half of  favored  classes. 

Immunity  from  suit  failing,  the 
defendant  contests  the  merits.  A 
grant  in  fee  or  of  a  freehold  estate 
"does  not  take  effect  as  against  a 
subsequent  purchaser,"  even  though 
a  purchaser  with  notice  (Nellis  v. 
Munson.  108  N.  Y.  453,  15  N.  £. 
739;  Chamberlain  v.  Spargur.  86  N. 
Y.  603),  unless  the  grant  ii 
acknowledged,  or  unlesa  "its  execu- 
tion and  delivery"  are  "attested  by 
at  least  one  witness"  (Real  Prop- 
erty Law.  §  243;  ConsoL  Laws, 
chap.  60).  The  grant  of  this  ease- 
ment was  neither  acknowledged  nor 
attested.  The  secretaries  <^  the 
two  corporations 
"signed  their  names  J^HSSS^i!? 

as  part  of  ttie  exe-  sraat  wlthoat 

cation  of  the  instru.  S;*^"^^*"'"^ 

ment,"  each  for  his 
own  principal,  "and  not  to  attest  an 
execution  already  completed."  Def- 
fell  V.  White,  L.  R.  2  C.  P.  144.  36  L. 
J.  C.  P.  N.  S.  25,  12  Jur.  N.  S.  902, 
15  L.  T.  N.  S.  211,  15  Week.  Rep. 
68;  Doe  v.  Chambers.  4  Ad.  i&  EL 
410.  Ill  Eng.  Reprint,  841.  6  Nev.  & 
M.  539,  1  Harr.  &  W.  749,  5  L.  J.  K. 
B.  N.  S.  123.  Delivery,  as  well  as 
signature,  must  be  attested,  to  sat- 
isfy the  statute.  Real  Prop.  Law, 
§  243.  Since  the  grant  is  imperfect, 
and  t^e  city-  a  subsequent  purchas- 
er, the  easement,  it  is  said,  was  ex- 
tinguished by  the  purdiase;  the  en- 
cumbrance is  illusory;  Hoe  breach 
of  covenant  unreal. 

We  think  the  equities  arising 
from  contract,  possession,  and  im- 
provement are  not 
so  easily  destroyed,  breach— 
The  statute  nulliiies  j;:;~:r«I" 
the  instrument  of 
transfer  considered  as  a  fonnal 
grant,  but  it  does  not  nullify  rights 
and  interests  which  would  be  main- 
tained and  protected  irrespective  of 
a  grant.   The  railroad  was  not  out- 
lawed in  taking  an  imperfect  deed. 
Its  plight  is  surely  no  worse  than  if 
it  had  taken  no  deed  at  all,  but  had 
gone  into  poaaession  under  an  oni 
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Agreement  that  it  would  receive  a 
deed  thereafter.   Its  entry  was  oc- 
«ompanied  by  valuable  improve- 
ments, the  movinsr  and  rebuilding 
of  the  ferry  house,  upon  the  faith  ol 
the  defendant's  covenant  and  in 
performance  of  its  own.  In  equity, 
its  rights  were  equivalent  to  those 
-of  ownership.     Young  v.  Over- 
baugh,  145  N.  Y.  158,  160,  SO  N.  E. 
712 ;  Messiah  Home  v.  Rogers,  212 
N.  Y.  815,  106  N.  B,  59;  McCauley 
V.  Hessen,  202  N.  Y.  24, 95  N.  E.  32 ; 
WooUey  v.  Stewart.  222  N.  Y.  347, 
118  N.  E.  847.  No  purchaser  with 
notice  would  be  suffered  to  ignore 
-them.  The  imperfect  deed  might  be 
disregarded,  but  not  the  equities 
behind  it.   We  find  nothing  to  the 
contrary  in  Chamberlain  v.  Spar- 
gur,  and  Nellis  v«  Munson,  supra. 
All  that  they  decide  is  the  effect  of 
notice  when  restricted  to  the  deed, 
and  noUiing  else.    The  question  is 
distinctly  reserved  in  Nelha  v.  Mun- 
son,  108  N.  Y.  461,  462,  15  N.  E. 
739,  whether  different  effect  may 
not  be  given  to  notice  of  extrinsic 
equities.  That  question  is  now  here. 
Possession  and  improvements  are 
■effective  against  subsequent  pur- 
<:hasers  if  the  possessor  of  the  land 
is  there  without  a  deed.  We  find  it 
inconceivable  that  they  should  be 
ineffective,  in  like  circumstances  of 
notice,  when  he  is  there  with  an  im- 
perfect deed. 

There  remains  one  other  ques- 
tion, suggested,  not  by  counsel,  but 
by  members  of  the  court  A  cove- 
nant against  encumbrances  must  be 
restricted,  it  is  said,  to  encum- 
brances unknowxi  to  the  grantee 
— «flect  of  when  accepting  the 

kno^i««K«  of     conveyance.  Such 

^-c-mbr«nce..       jg  ^ 

■decisions  have  declared  it.  Callanan 
V.  Keenan,  224  N.  Y.  503, 508, 121 N. 
E.  376;  Pryor  v.  Buffalo,  197  N.  Y. 
12S,  136,  90  N.  E.  423;  Huyck  v. 
Andrews,  113  N.  Y.  81,  3  L.RA. 
789,  10  Am.  St.  Rep.  432,  20  N.  E. 
581.  The  value  of  covenants  of 
-title  would  be  seriously  impaired  if 
their  operation  could  be  limited  by 
notice,  actual  or  constructive,  of  the 
presence  of  a  hostile  right  Huyck 
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V.  Andrews,  supra,  at  page  90  of 
113  N.  Y.,  3  L.R.A.  789,  10  Am.  St. 
Rep.  432,  20  N.  E.  581.  The  claim 
is  offset  by  its  negation.  The  cove- 
nant is  an  assurance  that  what  is 
asserted  by  the  claimant  to  be  a 
right  is  in  truth  a  delusion  or  a  pre- 
tense. The  city  took  the  defendant 
at  its  word.  It  contested  the  hos- 
tile claim.  It  carried  the  contro- 
versy to  this  court  in  the  effort  to 
prevaU,  206  N.  Y.  666,  99  N.  E. 
1104.  Now,  worsted  in  the  fight,  it 
falls  back  on  the  assurance  of  in- 
demnity. We  think  the  promise 
must  be  redeemed. 

The  judgment  should  be  reversed, 
and  a  new  trial  granted,  with  costs 
to  abide  the  event 

Hlscock,  Ch.  J.,  and  Hogan  and 
Pound,  JJ.,  concur  with  Canlozo^  J. 

McLaughlin,  J.,  dissenting: 
This  action  was  brought  to  re- 
cover damages  for  the  alleged 
breach  of  a  covenant  against  en^ 
cumbrances  contained  in  a  deed  of 
conveyance  from  the  defendant  to 
the  plaintiff.  The  material  allega* 
tions  of  the  complaint  are  that  the 
defendant,  a  domestic  corporation, 
on  December  21,  1906,  in  consider- 
ation of  $750,000,  conveyed  to  the 
plaintiff  certain  lands  in  the  city  of 
New  York;  that  by  the  deed  of  con- 
veyance the  defendant  covenanted 
that  the  lands  conveyed  were  free 
from  encumbrances;  that  at  the 
time  of  the  delivery  of  the  deed  the 
lands  were  not  free  from  encum- 
brances, but  were  subject  to  the  Uen 
of  a  lease  made  August  22, 1892,  be- 
tween the  defendant  and  tiie  Brook- 
lyn City  Railroad  Company ;  that  in 
condemnation  proceedings  subse- 
quently taken  by  the  plaintiff  it  was 
determined  tiie  interest  of  the  rail-' 
road  company  in  said  lands  was 
$83,545.33,  with  interest,  which 
amount  the  plaintiff  was  obliged  to 
and  did  pay,  and  for  which  sum 
judgment  was  demanded, — an  ac- 
tion at  law  and  nothing  else.  The 
answer  denied  the  allegation  that 
there  had  been  a  breach  of  the  cove- 
nant against  encumbrances,  and  set 
up   certain   affirmative  defenses. 
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which,  in  the  view  I  take  of  the 
question  presented  by  the  appeal, 
it  is  unnecessary  to  consider.  At 
the  trial  a  verdict  was  directed  for 
the  defendant,  dismissingr  the  com- 
plaint. Judgment  was  entered  to 
this  effect,  which  was  affirmed  by 
the  appeUate  division,  one  of  the 
justices  dissenting,  and  an  appeal  to 
this  court  followed. 

The  sole  question  presented  by 
the  appeal  is  whether  the  evidence 
adduced  at  the  trial  showed  there 
had  been  a  breach  of  the  covenant 
as  alleged  in  the  complaint,  or  the 
jury  would  have  been  justified  in  so 
finding.  A  careful  consideration  of 
the  record  has  satisfied  me  that  the 
evidence  did  not  establish  such 
breach,  and  the  jury  would  not  have 
been  justified  in  finding  to  the  con- 
trary. This  was  the  position, 
among  others,  taken  by  the  defend- 
ant at  the  trial  and  on  the  argument 
of  the  appeal.  The  appellant,  how- 
ever, contends  that  the  agreement 
between  the  defendant  and  the 
Brooklyn  City  Railroad  Company, 
dated  August  22,  1896,  which  was 
in  force  when  the  deed  was  deliv- 
ered, constituted  an  encumbrance. 
Whether  this  contention  be  well 
founded  necessitates  a  brief  refer- 
ence to  the  agreement. 

The  agreement,  in  substance, 
grants  to  the  railroad  company  a 
limited  right  of  way  on  a  parcel  of 
land  100  feet  square  for  the  purpose 
of  storing  cars  tiiereon  and  for 
switching  purposes,  and  specifically 
provides  that  "the  said  use  shall  be 
as  follows,  to  wit:  The  party  of 
the  first  part  shall  have  the  privi- 
lege of  laying  its  tracks  upon  said 
last-described  plot  of  land,  and  of 
using  the  same  for  a  car  stand  for 
its  passenger  cars  and  as  a  switch- 
ing place  for  its  passenger  cars  and 
for  the  general  purpose  of  securing 
convenient  transit  or  passage  for  ili 
passengers  between  the  cars  and 
ferry  house.  ..." 

According  to  the  terms  of  the  in- 
strument the  privilege  thus  granted 
could  be  terminated  in  two  ways: 
(a)  By  the  railroad  company  dis- 
continuing carrying  passengers  to... 


this  point;  (b)  by  the  ferry  com- 
pany giving  to  the  railroad  company 
six  months'  written  notice  of  an  in- 
tention to  terminate,  and  by  paying 
to  it  the  amount  expended  in  remov- 
ing the  ferry  house  from  tiie  100- 
foot  plot  to  a  new  site.  (The 
amount  thus  paid  was  stipulated  by 
the  ferry  company  and  the  rail- 
road company  at  the  time  the  ferry 
house  was  moved,  or  shortly  there- 
after, to  be  ¥83,646.38,"  and  that 
was  the  amount,  with  interest,  the 
city  had  to  pay  to  the  railroad  com- 
pany in  the  condemnation  proceed- 
ing.) The  right  acquired  under  the 
agreement  by  1^  railroad  company 
was  in  the  nature  of  an  easement 
running  with  the  land.  It  was  a 
grant  in  fee  or  of  a  freehold  estate. 
Real  Property  Law  (Consol.  Laws, 
chap.  60)  §  33;  Nellis  v.  Munson, 
108  N.  Y.  453,  16  N.  E.  739.  It 
could  only  be  extinguished  hy  tiie 
happening  of  otie  or  both  of  the 
events  stated.  The  deed  from  the 
defendant  to  the  city  was  dated  De- 
cember 21,  1906.  It  was  duly  ac- 
knowledged, and  could  have  been 
recorded  immediately  after  de- 
livery. The  agreement  between  the 
railroad  company  and  the  ferry 
company  was  not  acknowledged,  nor 
its  execution  attested  by  a  subscrib- 
ing witness.  This  is  conceded  in 
the  prevailing  opinion,  and  the  au- 
thorities there  cited  fully  sustain 
this  conclusion.  The  city,  there^ 
fore,  as  between  it  and  the  ferry 
company,  notwithstanding  the 
agreement,  obtained  a  titie  free 
from  encumbrances.  The  Real 
Property  Law  provides : 

"§  243.  Grant  of  Fee  or  Freehold. 
— ^A  grant  in  fee  or  of  a  freehold 
estate,  must  be  subscribed  by  the 
person  from  whom  the  estate  or  in- 
terest conveyed  is  intended  to  pass, 
or  by  his  lawful  agent.  If  not  duly 
acknowledged  before  its  delivery, 
according  to  the  provisions  of  this 
chapter,  its  execution  and  delivery 
must  be  attested  by  at  least  one  wit- 
ness, or,  if  not  so  attested,  it  do^ 
not  take  effect  as  against  a  subse- 
quent purchaser  or  encumbrancer 
until  80  acknowledged." 
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In  Chamberlain  v.  Spargrur,  86  N. 
Y.  603,  607,  an  action  was  brought 
to  set  aside  conveyances  and  leases 
under  which  defendants  claimed*  as 
clouds  upon  plaintiff's  title.  The 
original  owner  of  the  lands  sub- 
scribed, but  did  not  acknowledge,  a 
deed  thereof  under  which  the  plain- 
tiff claimed.  Such  owner  subse- 
fpiently  ezecnted  deeds  and  leases, 
properly  acknowledged,  under 
which  defendant  claimed.  It  was 
held  that  the  defendant  had  good  ti- 
tle, and  the  complaint  was  dis- 
missed. Judgment  to  this  effect 
was  affirmed  by  this  court.  Judge 
Finch,  who'  delivered  the  opinion 
«f  the  court,  said:  "The  grantor 
who  has  signed  a  deed,  unattested 
and  unacknowledged,  is  left  with  the 
power  of  effectively  conveying  by  a 
land  deed  properly  executed.  The 
party  who  has  taken  the  imperfect 
instrument  does  so  at  his  peril,  and 
with  eyes  open  to  the  consequence. 
The  grantor  may,  nevertheless,  con- 
vey, and  it  matters  not  upon  what 
consideration  or  for  what  puri>ose. 
That  concerns  him  alone.  The  con- 
trary construction  would  make  the 
unattested  and  unacknowledged 
deed  quite  as  good  as  the  perfect 
and  regular  one,  while  the  latter  re- 
mained unrecorded.  Each  alike 
would  yield  only  to  the  rights  of  the 
innocent  purchaser,  obeying  the  re- 
quirements of  the  law.  .  .  .  We 
have  thus  no  difficulty  in  constru- 
ing the  statute  literal^  and  just  as 
it  reads." 

In  Nellis  v.  Munson,  supra,  an  ac- 
tion was  brought  to  restrain  the  de- 
fendant from  interfering  with  a 
pipe  laid  across  his  premises  to  con- 
duct -w&tet  to  the  plaintiff's  prexn- 
ises.  The  easement  had  been  cre- 
ated by  an  agreement,  not  then  wit- 
nessed or  acknowledged.  After 
m&klng  the  agreement  the  owner  of 
the  premises  contracted  to  sell  the 
same,  excepting  the  privilege  given 
to  the  plaintiff;  but  she  conveyed 
the  premises  by  a  warranty  deed 
without  mentioning  the  plaintiff's 
easement.  After  the  conveyance 
the  grant  of  the  easement  was  ac- 
knowleds^  by  the  grantor.  Subse- 
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quently  tiie  premises  were  conveyed 
to  the  defendant  by  warranty  deed 
containing  no  mention  of  the  ease- 
ment, but  the  defendant  knew  of 
plaintiff's  rights  and  the  existence 
of  the  pipe  before  he  purchased. 
This  court,  reversing  a  judgment 
in  favor  of  plaintiff,  said :  "We  are 
therefore  of  the  opinion  that  the 
easement  conveyed  was  an  estate  in 
fee,  and  required  for  its  conveyance 
a  deed,  executed  in  the  manner  pre- 
scribed by  the  statute,  to  affect  the 
right  of  a  subsequent  purchaser. 
We  are  much  impressed  with  the 
apparent  equities  of  the  plaintiff's 
claim,  in  view  of  the  fact  that  the 
subsequent  grantees  of  the  servient 
estate  took  titie  with  notice  of  the 
easement  claimed  by  the  plaintiff, 
but  we  see  no  way  of  escaping  the 
effect  of  the  plain  words  of  the  stat- 
ute." 108N.Y.  461. 

In  Dunn  v.  Dunn,  161  App.  Div. 
800,  804,  136  N.  Y.  Supp.  282,  the 
execution  and  delivery  of  an  earlier 
deed  were  never  attested  by  a  wit- 
ness. It  was,  however,  tS^t  tiie 
latter  deed  haid  been  executed  and 
recorded,  and  the  court  held:  "It 
was  therefore  invalid  as  against 
Jennie  F.  Dunn,  the  said  subsequent 
grantee.  It  was  invalid  even 
though  Jennie  F.  Dunn  had  actual 
notice  of  the  prior  deed,  and  even 
though  she  was  not  a  purchaser  in 
good  faith  and  for  value." 

It  is  quite  immaterial,  and,  be- 
side, the  question  that  the  city,  in 
accepting  the  conveyance  from  the 
ferry  company  in  December,  1906, 
had  notice  and  actual  knowledge  of 
thfi  right  or  easement  granted  to  the 
railroad  company  by  the  agreement 
of  1892.  The  effect  of  the  later  con- 
veyance was  to  invest  in  the  city 
the  entire  fee  of  the  premises  con- 
veyed, free  and  clear  of  tiie  ease- 
ment created  in  favor  of  the  rail- 
road company  by  the  earlier  in- 
strument. It  follows,  therefore, 
that  the  premises  were  conveyed 
without  encumbrances. 

But  it  is  said,  not  by  counsel, 
"that  the  equities  arising  from  con- 
tract,   possession,    and  improve- 
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ment,"  cannot,  because  there  is  no 
breach  of  the  covenant  against  en- 
cumbrances, be  similarly  disposed 
of;  that  while  "the  statute  nullifies 
the  iiastrament  as  a  formal  grant, 
.  .  4  it  does  not  nuUij^  righto  and 
interests  which  would  lie  main- 
tained and  protected  irrespective  of 
the  grant;"  that  in  equity  the  rights 
of  the  railroad  were  equivalent  to 
those  of  ownership,  and  a  purchaser 
with  notice  would  not  be  permitted 
to  ignore  them. 

There  are,  as  it  seems  to  me,  two 
answers  to  the  suggesfioiis  thus 
made:  <1)  The  action,  as  we  have 
seen,  is  one  at  law.  The  plaintiff 
must  stand  or  fall  upon  the  plat- 
form he  has  constructed.  He  can- 
not leave  that  and  go  to  another. 
Having  brought  the  action  at  law, 
he  must  recover  upon  that  theory  or 
not  at  all.  This  is  ^e  issue  raised 
by  the  pleadings.  It  is  the  theory 
upon  which  the  action  was  tried  and 
the  appeal  argued.  (2)  A  recovery 
upon  that  ground  is  contrary  to  the 
rule  laid  down  in  Chamberlain  v. 
Spargur,  and  Nellis  v.  Munson, 
supra.  It  may  be  that  the  railroad 
company  would  have  had  a  right  of 
action  against  the  ferry  company 
for  the  destruction  of  its  rights  un- 
der the  agreement,  but  even  so  tiie 
situation  is  in  no  wise  changed. 
The  fact  remains  that  the  city  got 
a  good  conveyance  of  the  entire  ti- 
.  tie,  free  from  encumbrances.  It 
therefore  had  no  right  of  action 
against  the  ferry  company  upon  the 
theory  that  the  railroad  company 
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had  some  equities  which  had  been 
destroyed  by  the  conveyance.  The 
city  in  fact  knew  as  much  about  the 
rights  of  the  railroad  company  as 
the  ferry  company  did.  It  had 
■  been  served  by  the  railroad  com- 
pany with  a  Written  notice  of  its- 
claim  and  the  amount  thereof,  prior 
to  the  time  the  conveyance  was 
made.  Indeed,  it  had  been  served 
with  a  copy  of  the  agreement,  and 
it  knew  precisely  what  the  railroad 
had  and  what  it  claimed  before  the 
deed  was  delivered.  Under  such 
circumstances  it  is  difficult  to  see 
how  it  is  in  a  position  to  ask  a  court 
of  equity  to  exercise  its  powers  to^ 
relieve  it  from  what  it  had  to  pay 
the  ferry  company  in  the  condemna- 
tion proceeding.  That  award  was- 
made  upon  the  theory  that  the  city, 
by  the  conveyance  to  it,  took  the 
place  of  the  ferry  company,  and  the 
jright  of  the  railroad  company  could 
not  be  wiped  out  until  it  had  been 
paid  for  tiie  improvements  which  it 
had  put  upon  the  property.  Re 
New  York,  76  Misc.  358,  134  N.  Y. 
Supp.  985,  affirmed  on  opinion  be- 
low in  150  App:  Div.  908, 134  N.  Y. 
Supp.  669,  affirmed  in  206  N.  Y. 
655,  99  N.  E.  1104.  . 

The  foregoing  views  render  it  un- 
necessary to  pass  upon  the  other 
questions  raised  by  the  appeal. 

I  therefore  dissent,  and  vote  to- 
affirm  the  judgment  appealed  firom. 

Crane  and  Andrews^  JJ.,  concur 
wiUi  HcLaughlin,  J. 

Petition  for  rehearing  denied. 


ANNOTATION. 

Eqmlable  or  indpieiil  waement  at  breach  of  corenanl  agahut  cneindbraDoei- 


Generally,  as  to  unfounded  out- 
standing claims  to  or  against  real 
property  as  breach  of  covenants  of 
deed,  see  annotation  in  S  A.L.R.  1084. 

The  decision  in  the  reported  case 
(New  York  v.  New  York  &  S.  B. 
Ferey  &  S.  Transp.  Co.  ante,  1059)  to 
the  effect  Uiat  the  equitable  easement 
under  consideration  therein  constitut- 
ed a  breach  of  a  covenant  against  en- 
cumbrances, finds  some  support  in 


Mackintosh  v.  Stewart  (191S)  181  Ala. 
828,  €1  So.  956,  wherein  it  was  held 
that  a  covenant  against  encumbrances 
done  or  suffered  by  the  grantor  was 
violated  by  an  adverse  possession 
which  had  not  yet  ripened  into  title. 
The  couH  argued  as  follows: 

"Since  adverse  possession,  enduring 
for  the  statutory  period  of  limitation, 
will  ripen  into  title,  no  sufficient  rea- 
son   appears  why  such  possession 
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should  not  be  rei^arded  as  an  actual 
estate  or  interest,  and  therefore  as  an 
encambrance  upon  the  title,  from  the 
moment  of  its  commencement.  ,  .  . 
An  adverse  possession  held  at  the 
time  of  a  conveyance  is  a  charge  upon 
the  property — at  all  events,  an  eject- 
ment is  necessary  to  dispossess  the 
wrongful  holder.  Its  presence  is 
therefore  a  breach  of  the  covenant  for 
an  indefeasible  fee." 

But  a  contrary  conclusion  was 
reached  in  the  somewhat  similar  case 
of  Wilkins  v.  Irvine  (1877)  33  Ohio  St. 
138.  In  this  case  the  grantor  had 
granted  a  third  person  the  right  to  en- 
ter the  land  and  lay  water  pipes  ttiere- 
an,  and  to  enter  for  the  purpose  of 
maintaining  and  repairing  the  same, 
but  the  grant  had  not  been  -seal^  and 
acknowledged  so  as  to  give  It  the 
qualities  of  a  deed,  in  consequence  of 
which  it  was  held  that  the  grant 
amounted  to  a  license  only,  so  that  it 
did  not  create  such  an  encumbrance 
as  would,  disable  the  owner  from 
making  a  good  and  snfScieut  deed.  The 
court,  among  other  things,  said: 

"An  interest  in,  or  permanent  en- 
cumbrance upon,  land  in  this  state, 
can.  only  arise  itom  some  of  the  modes 
provided  for  or  recognized  in  law.  If 
it  exists  in  this  case,  the  encumbrance 
was  created  by  a  writing  without  seal 
and  unacknowledged  and  unaccom- 
panied by  actual  possession.  The 
statute,  S.  &  C.  §  6468,  provides  that 
when  any  man  .  .  .  shall  execute, 
within  this  state,  any  deed,  mortgage, 
or  other  instrument,  by  which  any 
lands,  tenements,  or  hereditaments 
shall  be  conveyed  or  oOierwise  en- 
cumbered in  law,  such  deed,  mort- 
gage, or  other  Instrument  of  writ- 
ing shall  be  signed,  sealed,  etc.,  and 
such  signing  and  sealing  shall  be 
acknowledged  by  such  grantor  or  mak- 
er in  the  presence  of  two  witnesses, 
who  shall  attest  such  signing,  etc' 
The  writing  claimed  in  the  cross  pe- 
tition to  create  upon  the  land  a  per- 
manent encumbrance  in  favor  of  the 
Boiling  Mill  Company  is  at  most  a 
license  to  enter  upon  the  land 
for  a  specific  purpose.  It  has  none 
of  the  characteristics  and  sanctions 
provided  by    the    statute  creating 


an  encumbrance  that  could  possibly 
impart  to  the  instrument  a  quality  to 
run  with  the  land.  It  gave  the  Cleve- 
land Boiling  Hill  Company  no  domin- 
ion ovtf  the  Umd,  nor  did  it  create,  in 
its  favor,  an  easement  in  the  land.  If 
its  terms  had  been  violated  by  Brooks 
or  his  grantees,  the  jurisdiction  of  a 
court  of  equity  could  not  have  been 
successfully  invoked  to  enforce  a 
specific  performance.  The  remedy,  if 
any  it  had,  would  have  been  an  action 
for  damages.  A  license  to  do  a  partic- 
ular thing,  does  not,  in  any  degree, 
trench  upon  the  policy  of  the  statutes 
requiring  that  contracts  respecting  the 
title  to  land  shall  be  by  deed  or 
other  written  instrument  under  seaL 
They  amount  to  no  more  than  an  »- 
cuse  for  the  act,  which  would  other- 
wise be  a  trespass.  A  permanent 
right  to  enter  upon  and  hold  anoth- 
er's land,  for  a  particular  purpose, 
without  his  consent,  is  an  im^' 
portant  interest,  which  should  pass 
only  in  the  mode  and  by  the  instru- 
mentalities provided  by  law.  The 
written  license  executed  by  Brooks  to 
the  Cleveland  Rolling  Mill  Company, 
being  without  any  of  the  characteris  >- 
tics  of  a  deed,  does  not  create  such  an 
encumbrance  upon  this  land,  as  to 
create  an  equity  in  favor  of  the  defend- 
ant, Wilkins,  which  will  authorize  a 
rescission  of  the  contract."  But  It 
further  appeared  in  this  case,  which 
was  not  the  fact  in  the  reported  case 
(New  Yokk  v.  New  York  &  S.  B.  Ferry 
&  S.  Transp.  Co.  ante,  1059),  that 
the  grantee  had  no  notice  of  equities  in 
respect  of  the  easement  for  pipes,  and, 
upon  this  phase  of  the  question,  the 
court  said: 

"The  statute  already  referred  to 
(Swan  &  C.  467),  after  providing  for 
the  recording  of  all  other  deeds  and 
instruments  of  writing  for  the  convey- 
ance or  encumbrance  of  any  lands, 
etc.,  then  provides:  'And  if  such  deed 
or  instrument  shall  not  be  so  recorded 
within  the  time  herein  prescribed,  the 
same  shall  be  deemed  fraudulent 
so  far  as  relates  to  any  subsequent 
bona  fide  purchaser  having  at  the 
time  of  making  such  purchase  no 
knowledge  of  the  existence  of  such 
former  deed  or  other  instrument  of 
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writing/  The  Instrnment  in  writing 
'  ander  which  it  is  claimed  this  encum- 
brance arises  never  was  recorded,  and 
is  not  an  instrument  authorized  to  be 
recorded.  Wilkins  purchased  the  land 
ignorant  of  the  existence  of  such  li- 
cense, and  without  knowledge  that  the 
Cleveland  Rolling  Mill  Company  occu- 
pied tmj  portion  of  the  land  by  pipes 
secreted  in  the  ground,  or  otherwise. 
His  relation  to  the  Rolling  Mil!  Com- 
pany, and  any  supposed  rights  it  may 
have  from  or  under  the  license,  is  that 
of  an  innocent  purchaser  without 
notice,  and  he  is  therefore  protected. 
Whi^ever  might  be  the  rights  and  lia- 
bilities of  the  original  parties  to  the 
.writing,  the  secret  claim  of  the  Rolling 
Mil)  Company  can  in  no  way  affect  the 
rights  of  Irvine  or  Wilkins.  The  pol- 
icy of  the  law  is  that  titles  to  land, 
when  affected  by  written  instruments, 
ahaU  appear  upon  the  appropiate  rec- 
ord, so  that  all  ma;y  be  informed  who 
hold  encumbrances,  their  character, 
And  where  the  title  reposes  or  is  vested. 


But  is  this  seeret  lieeuse  mode  of  en- 
cumbrance to  be  sustained?  If  so,  en- 
cumbrances might  frequently  be  found 
to-  exist,  against  which  no  vigilance 
could  guard,  no  diligence  protect  Our 
records  would  cease  to  be  reliable 
guides.  To  avoid  all  uncertain^,  to 
notify  all  wishing  information  in  re- 
gard to  land  titles,  our  registry  laws 
were  created,  and  their  purpose  cannot 
be  defeated  by  claims  of  the  character 
we  are  considering.  No  notice  to  Wil- 
kins of  the  claimed  encumbrance  can 
be  implied,  because  the  writing  was  not 
recorded,  and  the  pipes  were  hidden 
from  view  in  t^e  ground.  The  Cleve- 
land Rolling  Hill  Company  had  no  vis- 
ible open  possession  of  any  portion  of 
the  land.  At  best,  it  had,  under  the 
license,  a  bare  ri^t  to  enter  to  repair 
the  pipes  when  such  need  occurred. 
Hence,  Wilkins  is  an  innocent  pur^ 
chaser,  and  in  relation  to  him  there 
is  no  such  encumbrance  on  the  land  as 
will  effeet  the  title  Irvine  has  tendered 
him.**  6.  J.  a 


CHARLES  J.  READ,  Admr.,  etc,  of  Ephrafm  S.  Bead,  Deceased, 

C.  A.  WEBSTER  et  al. 
Termont  Supreme  Court— Jfay  2 A,  109i, 
(—  Vt.  — ,  118  Att.  814.) 

Easement  —  Implied  reservation  of  flowage  rights. 

1.  The  owner  of  a  mill  reserves  by  implication,  as  against  his  grant  of 
the  land  flowed  by  the  pond  with  full  covenants  of  warranty,  a  right  to 
continue  such  flowage,  where  it  has  existed  for  many  years  and  is  neces- 
sary to  the  continued  use  of  the  mill. 

[See  note  on  this  question  beginning  on  page  1074.] 

'■ —  severance  of  estate  —  reservation 
to  grantor  —  necessity. 

2.  There  can  be  no  reservation  of  a 
visible  easement  in  favor  of  a  grantor 
with  full  covenants  of  warranty, 
severing  a  tract  by  granting  a  portion 
on  which  a  burden  has  been  placed  in 
favor  of  the  other,  unless  the  ease- 
ment claimed  is  one  of  strict  necessity. 

[See  9  R.  C.  L.  763.] 

Damages  —  mitigation  —  profit  from 
'  mill  pond. 

8.  The  profit  derived  from  cutting 
ice  on  a  mill  pond  cannot  be  used  to 


mitigate  the  damages  to  be  allowed 
for  wrongful  flowage  of  the  land  by 
the  millowner. 

[See  26  R.  C.  L.  975.] 
Evidence  —  hearsay  —  statement  as 

to  height  of  dam. 

4.  A  witness  testi^ng  to  the 
height  at  which  a  miUdam  had  been 
maintained  cannot  be  asl^  on  cross- 
examination  if  he  had  not  heard  that 
a  certain  mark  indicated  the  height  at 
which  dams  could  be  maintained, 
since  such  evidence  would  be  mere 
hearsay. 
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(—  Vt.         tlS  At\.  ilk.) 

Damages — fiowage — injury  to  road,  fore  the  action  was  brought,  even 

6.  Upon  the  queation  of  damages  to  though  all  the  effects  of  the  flowage 

be  allowed  for  wrongful  flowage  of  .  „ 

land,  evidence  is  admissible  as  to  in-  ''^re  not  apparent  at  that  time, 

joriea  by  the  water  to  a  farm  road  foe-  [See  8  R.  C.  L.  639.] 


Exceptions  by  defendants  to  rulings  of  the  Franklin  County  Court 
(Moulton,  J.)  made  during  the  trial  of  an  action  brought  to  recover  dam- 
ages for  the  alleged  unlawful  flooding  of  land  ovmed  by  plaintiff's  intestate 
by  means  of  a  dam  maintained  by  defendants,  which  resulted  in  a  verdict 
for  plaintiff.  Reversed, 

The  facts  are  stated  in  the  opinion  of  the  court 

Messrs.  Elmer  Johnson  and  £.  A.    of  old  men.   From  the  time  R.  S.. 


Ayera  for  defendants. 

Messrs.  W.  H.  FairchUd»  Fred  L. 
Webster,  and  D.  W.  Steele,  for  plain- 
tiff: 

The  law  is  jealous  of  a  claim  to  an 
easement,  and  the  party  asserting 
such  a  claim  must  prove  his  right  to 
it  clearly;  it  cannot  be  established  by 
intendment  or  presumption. 

Polsom  T.  Ingram,  22  S.  G.  641. 

The  offer  upon  which  the  queation 
aaked  the  witness  Read  in  relation  to 
injury  to  his  farm  road  was  based,  and 
upon  which  it  was  admitted,  gives  it 
the  correct  limitation. 

Goodrich  v.  Dorset  Marble  Co.  60 
Vt  280,  IS  Atl.  636. 

In  an  action  for  flooding  lands,  the 
defendant  cannot  be  allowed  for  bene- 
fit, if  anv,  caused  by  the  flowing. 

Gerrish  v.  New  Market  Mfg.  Co.  80 
N.  H.  478;  Tillotson  t.  Smith,  82  N.  H. 
90,  64  Am.  Dec.  366. 

Taylor,  J.,  delivered  the  opinion 
of  the  court: 

The  plaintiff,  as  administrator  of 
Ei^raim  S.  Bead's  estate,  brings 
this  action  in  tort  for  the  unlawful 
flooding  of  land  owned  by  his  intes- 
tate in  his  lifetime,  by  means  of 
a  dam  maintained  by  the  defend- 
ants on  Black  creek,  in  the  town  of 
Fairfield.  The  trial  was  by  jury, 
with  verdict  and  judgment  for  the 
plaintiff.  The  defendants  own  a 
sawmill  and  mill  privilege,  and  the 
dam  in  question  furnishes  the  pow- 
er for  their  mill.  They  acquired 
title  to  the  mill  and  privilege  Janu- 
ary 2,  1902,  from  the  estate  of  R. 
S.  Read.  It  did  not  appear  when 
the  mill  was  first  built,  but  a  dam 
of  some  character  had  been  main- 
tained and  the  mill  operated  for  a 
period  of  time  beyond  the  memory 


Read  acquired  the  property  in  1864 
until  his  death  in  1900  he  operated, 
the  mUI  every  year,  and  maintained: 
a  dam  across  ^e  creek  continuous- 
ly. The  operations  were  continued' 
by  the  defendants  from  the  time  of 
their  purchase  in  1902  to  the  time 
of  the  trial. 

The  land  which  the  plaintitf 
claims  to  have  been  damaged  by 
the  flooding  is  part  of  a  farm  which 
lies  on  either  side  of  Black  creek, 
and  about  40  rods  above  the  defend-- 
ants'  mill  property.  This  farm  was! 
formerly  owned  by  R.  S.  Read  and 
Was  conveyed  by  him  to  Ephraim. 
Read,  a  brother,  in  March,  1866,  by 
a  deed  of  warranty  in  common  form 
with  the  usual  covenants.  The  deed 
contained  no  express  reservation  Of 
flowage  rights  in  the  land  conveyed. 
Prior  to  the  time  of  this  convey, 
ance,  and  since  1864,  R.  S.  R€^ 
owned  both  the  farm  and  the  saw- 
mill and  mill  privilege.  The  dis- 
tance from  the  dam  to  the  upper 
boundary  of  the  plaintiff's  land  fol- 
lowing the  creek  is  about  three 
fourths  of  a  mile,  and  the  natural 
fall  of  the  water  along  that  portion 
of  the  creek  ia  slight.  In  the  year 
1915  or  1916,  the  defendants  made 
repairs  on  their  dam,  leaving  the 
top  about  on  a  level  with  a  certain 
iron  pin  in  the  ledge  at  one  end  of 
the  dam.  The  plaintiff  claimed,  and 
his  evidence  tended  to  show,  that  in 
making  such  repairs  the  dam  was 
raised  approximately  12  inches 
above  the  height  at  which  it  had 
previously  been  maintained  by  the 
defendants  and  their  grantor  for 
more  than  thirty  years;  and  that' 
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the  raising  of  the  dam  set  the  water 
of  the  creek  back  upon  his  meadow 
land,  causing  the  damage  com- 
plained of. 

It  will  be  well  to  notice  at  this 
point  the  respective  claims  of  the 
parties.  The  defendants  claimed 
that  they  had  a  right  to  maintain 
the  dam  to  the  height  of  the  iron 
pin,  and  to  flood  plaintiff's  meadows 
to  the  extent  a  dam  of  that  height 
would  flood  them,  and  their  evidence 
tended  to  show  that  the  dam  had 
been  so  maintained  for  many  years. 
The  plaintiff  admitted  in  his  com- 
plaint the  right  of  the  defendants 
to  obstruct  the  stream  by  a  dam  as 
an  appurtenance  to  their  mill  privi- 
lege, if  rightfully  maintained;  but 
lt>a8ed  his  right  of  recovery  upon  the 
-claim  that  the  raising  of  the  dam 
«t  the  time  it  was  repaired  was 
without  right.  He  claimed  that  the 
■deed  of  the  farm  to  his  intestate 
left  no  right  in  R.  S.  Bead  to  flow 
the  meadows,  but,  as  matter  of  law, 
released  the  farm  from  any  flowage 
rights  that  may  have  then  existed 
in  favor  of  the  mill  privilege;  and 
that  a  prescriptive  right  to  main- 
tain the  dam  at  the  height  at  which 
it  has  been  maintained  since  it  was 
repaired  had  not  been  acquired  by 
the  defendants  or  their  grantor. 
The  plaintiff  made  no  claim  that  the 
defendants  or  their  grantor  had  lost 
any  right  they  may  have  had  to 
flood  the  meadows  by  a  dam  at  the 
height  of  the  iron  pin,  by  reason  of 
ai^  adverse  use  by  the  plaintiff 
or  his  intestate  of  the  flooded  areas 
for  a  period  of  fifteen  years.  The 
defendants'  evidence  tended  to  show 
that  it  would  be  necessary  to  lower 
the  dam  6  or  7  feet  from  its  present 
height  to  reach  a  point  where  it 
would  not  interfere  with  the  natural 
flow  of  the  stream  through  plain- 
tiff's land.  The  plaintiff  did  not 
claim  that  the  defendants'  right  to 
maint^n  the  dam  was  so  limited 
that  it  should  not  interfere  with  the 
natural  flow  of  water  through  his 
farm,  nor  that  the  dam,  as  main- 
tained prior  to  the  time  the  repairs 
were  miftde,  was  against  his  right, 
or  resulted  injuriously  to  his  land. 


ORTS,  ANNOTATED.         [16  A.L.R. 

It  will  be  seen  that  the  claims 
and  evidence  of  the  parties  pre- 
sented the  questions  whether  the 
damage  complained  of  was  due  to 
any  increase  in  the  height  of  the 
dam  at  the  time  it  was  repaired, 
and,  if  so,  whether  the  defendants 
had  a  right  to  maintain  the  dam  at 
its  present  height,  the  plaintiff 
claiming  that  only  a  right  by  pre- 
scription could  possibly  have  been 
acquired,  and  the  defendants  insist- 
ing both  upon  a  prescription  right 
and  upon  an  easement  reserved  by 
implication. 

The  defendants  requested  the 
court  to  charge  on  the  subject  of  an 
implied  reservation.  The  requests, 
which,  for  present  purposes,  we 
deem  it  unnecessary  to  detail,  were 
severally  denied,  and  the  court  in- 
structed the  jury  that  the  .right  to 
maintain  the  dam  at  the.  height  of 
the  pin  and  the  incidental  right  to 
flow  plaintiff's  land  could  not  be 
claimed  by  the  defendants  **by  vi^ 
tue  of  any  deed  or  grant  to  them, 
but  they  are  claimed  by  them  by 
wha:t  is  called  prescription." 

In  excepting  to  the  refusal  of  the 
court  to  cha^  as  requested,  and 
to  the  charge  as  given  on  that  sub* 
Ject,  defendants  insisted  in  sub- 
stance that  there  was  evidence  in 
the  case  fairly  tending  to  show  that, 
at  the  time  R.  S.  Read  executed  the 
deed  to  his  brother  in  1866,  he  was 
in  the  enjoyment,  as  an  appurte- 
nance to  the  mill  privilege,  of  the 
right  to  flow  the  meadows  to  the 
extent  that  they  are  now  flooded 
by  maintaining  the  dam  to  the 
height  of  the  iron  pin;  that  the  mill 
privilege  prior  to  and  at  the  time 
of  the  conveyance  of  the  farm  would 
have  been  practically  valueless 
without  this  flowage;  and  that,  in 
these  circumstances,  the  right  to 
flow  the  meadows  being  so  essential 
to  the  mill  privilege,  the  law  will 
presume  the  reservation  of  the 
privilege  by  implication  on  the 
ground  of  necessity.  This  raised 
the  question  argued  here,  whether 
there  was  evidence  tending  to  show 
a  state  of  facta  from  which  the  law 
will  imply  a  reservation  in  the.  deed 
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to  Ephraim  Read  of  a  r^rht  of  flow- 
age  in  the  granted  premises.  A  fair 
test  would  be  whether  on  the  evi- 
dence Ephraim  Bead  could  have 
maintained  this  action  at  any  time 
before  his  grantor  had  acquired  a 
prescription  right  of  llowage. 

The  circimistances  under  which  a 
reservation  will  be  implied  of  a 
right  in  premises  granted  by  a  deed 
with  full  covenants  of  warranty 
against  encumbrance  are  pointed 
out  in  Harwood  v.  Benton,  32  Vt. 
724;  Wiswell  v.  Minogue,  57  Vt 
€16;  Willey  v.  Thwing,  68  Vt.  128, 
34  Atl.  428 ;  Dee  v.  King,  73  Vt.  375, 
50  Atl.  1109;  Howley  v.  Chaffee,  88 
Vt.  468,  L.RJ^.1916D,  1010,  98  At!. 
120;  Poronto  v.  Sinnott,  89  Vt  479, 
d5  Atl.  647.  The  principle  involved 
is  what  is  sometimes  spoken  of  as 
the  doctrine  of  "visible  servitudes," 
or  of  "quasi  easements."  It  arises 
when  the  owner  of  entire  promises 
has  permanently  altered  the  quality 
of  the  two  parts  of  .his  heritage,  im- 
posing a  burden  upon  one  for  the 
benefit  of  the  other.  While  he  re- 
tains both  portions,  no  question  of 
easement  or  encumbrance  can  arise. 
But  when  the  premises  are  severed 
without  express  grant  or  reserva- 
tion of  the  benefit  annexed  to  ona 
portion  at  the  expense  of  the  other, 
it  becomes  important  to  determine 
whether  the  parties  intended  that 
the  premises  granted  should  be  con- 
veyed with  ttie  rights  or  burdens 
as  they  existed  at  the  time  of  the 
conveyance.  The  underlying  prin- 
ciple is  that  the  conveyance  of  a 
thing  imports  a  grant  of  it  as  it  ac- 
tually exists  at  the  time  the  con- 
veyance is  made,  unless  the  con- 
trary intention  is  manifested  in  the 
^nt.  Feitler  v.  Dobbins,  263  111. 
78, 104  N.  E.  1088.  But  such  is  the 
nature  of  a  conveyance  by  a  deed 
containing  full  covenants  of  war- 
ranty, and  without 
"  v%«"S"«f  any  express  resei^ 
eMa*e-re««r-  vation,  that  there 
—MceMitT'  can  be  no  reserva- 
tion by  implication, 
unless  the  easement  claimed  is 
one  of  strict  necessity.  Howley  v. 
Chaffee,  88  Vt  4^8,  L.R.A.1915D, 
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1010,  93  AtL  120.  The  meaning  of 
this  term  is  discussed  in  Dee  v. 
King,  73  Vt  375,  50  AtL  1109,  but 
we  do  not  need  to  dwell  upon  that 
point,  for  there  can  be  no  doubt  as 
to  the  character  of  the  necessity  in 
the  case  at  bar.  The  evidence 
tended  to  show  that  the  mill  privi- 
lege retained  by  R,  3.  Read  would 
have  been  valueless  without  the 
right  to  set  the  waters  of  the  creek 
back  onto  the  granted  premises. 
Manifestly,  the  easement  relied  up- 
on was  one  of  strict  necessity,  for 
no  substitute  could  be  provided  for 
the  mill  pond  which'  the  easment 
afforded. 

However,  necessity  alone  does  not 
create  the  easement  but  is  a  cir- 
cumstance resorted  to  to  ascertain 
the  real  intention  of  the  parties. 
Upon  the  severance  of  the  heritage, 
a  reservation  may  be  implied  of 
those  benefits  in  the  land  granted 
which  the  owner  has  enjoyed  during 
the  unity.  In  such  case,  when  the 
other  elements  are  present,  the  im- 
plication of  a  reservation  arises 
^om  the  necessity  of  the  easement 
to  the  reasonable  use  and  enjoy- 
ment of  the  land  reserved  (Willey  v. 
Thwing,  68  Vt.  128;  S4  Atl.  428) ;. 
that  is  to  say,  when  there  could  be 
no  other  reasonable  mode  of  enjoy- 
ing the  premises'  retained  wittiout 
the  easement  (Starrett  v.  Baudlerr 
181  Iowa,  965,  L.R.A.1918B,  528, 
165N.W.216;9^R.C.L.765).  The 
parties  are  presumed  to  contract  in 
reference  to  the  condition  of  the 
property  at  the  time  of  the  grant. 
Martin  v.  Murphy,  221  m.  632,  77 
N.  E.  1126;  Kane  v.  T^phn,  158 
Iowa,  24,  138  N.  W.  901.  The  ex- 
istence of  an  easement  by  implica- 
tioUr  then,  depends  upon  the  cir- 
cumstances shown  by  the  evidence 
as  they  were  at  that  time.  Lipsky 
V.  Heller,  199  Mass.  310,  85  N;  E. 
458;  Fitzell  v.  Philadelphia,  211  Fa.' 
1,  60  Atl.  323 ;  Bailey  v.  Henti^&ey, 
112  Wash.  46,  191  Pac.  808.  Tltfe,' 
essential  elements  of  an  ens^rk^- 
reserved  by  implication  are;  (IV 
Unity  and  subsequent  s^asation^^f 
titlej  (2)  iObv>ous  bemefit  to  the- 
dominant  and  burden  to  the.seirvi*. 
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ent  portion  of  the  jnremises  existing 
at  the  time  of  the  conveyance;  (3) 
use  of  the  premises  by  the  common 
owner  in  their  altered  condition  lon^f 
enough  before  the  conveyance  to 
show  that  the  diange  was  intended 
to  be  permanent;  and  (4)  such  a 
necessity  for  the  easement  as  we 
have  indicated  above.  It  is  some* 
times  said  that  to  imply  tiie  reser- 
vation of  an  easement  it  must  be 
apparent,  continuous,  and  neces- 
sary, refeiring,  of  course^  to  the 
time  of  the  conveyance.  There 
would  seem  to  be  no  doubt  that  the 
defendants'  evidence  tended  to  es- 
tablish all  the  elements  of  an  im- 

-impii«d  P^i«^  reservation  in 

reaerTmtion  «(  R.  S.  Read's  deed  to 
fl»wwnir»..  piaintiif's  intestate 
of  the  right  to  flow  the  land  in  ques- 
tion by  a  dam  maintained  at  its 
present  height.  The  principal  con- 
troversy in  the  evidence  was  as  to 
the  height  of  the  dam  as  it  existed 
in  1866,  and  at  different  times 
thereafter:  but  there  was  evidence 
fairly  tending  to  show  that  it  is  no 
higher  now  than  it  was  when  R.  S. 
R^d  conveyed  the  farm  to  his 
brother.  One  witness  sixty-six 
years  of  age,  who  had  always  lived 
on  a  farm  bordering  on  the  creek 
above  the  plaintiff's,  also  flooded  by 
the  mill  pond,  and  was  thoroughly 
acquainted  with  the  conditions 
along  the  creek,  testified  that  he  had 
never  observed  any  difference  in  the 
height  of  the  water  aa  compared 
with  what  it  had  been  since  the  dam 
was  repaired.  Other  witniesses  tes- 
tified that  the  dam  was  at  the 
height  of  the  iron  pin  at  varsring 
times  covering  a  period  of  forty 
years.  The  sufficiency  of  the  evi- 
dence to  establish  the  essential  facts 
was  for  the  jury.  No  claim  is  made 
that  the  defendants  or  their  grantor 
have  lost  any  rights  in  respect  of 
the  dam  by  abandonment  or  adverse 
possession;  so  their  present  rights 
depend  upon  those  retained  by  R.  S. 
Reiad  at  the  time  of  the  conveyance 
of  the  farm,  coupled  with  such  addi- 
tional rights,  if  any,  as  may  since 
have  been  acquired  by  adverse  pos- 
sessi<m. 


The  situation  is  very  much  like- 
that  in  Harwood  v.  Benton,  supra, 
which  is  our  leading  case  on  th& 
subject  of  implied  reservations. 
Th^  one  Safford  originally  owned 
a  mill  and  an  artificial  but  ancient 
mill  pond,  with  the  surrounding' 
land.  He  subsequently  granted  a 
parcel  of  the  surrounding  land,  but 
not  bounded  on  the  pond,  to  the- 
plaintiff's  grantor  by  a  warranty 
deed,  with  no  express  reservation 
of  any  rUfht  of  flowage,  and  after- 
wards conveyed  the  mill  and  w&t&r 
privilege  to  ttie  defendants'  grantor. 
The  controversy  involved  the  right 
of  the  defendants  to  restore  the 
dam,  which  had  fallen  into  decay,  to- 
its  claimed  original  height,  not- 
withstanding the  consequent  dam- 
age to  the  plaintiff.  The  county 
court  charged  the  jury  in  effect  as 
the  jury  were  instructed  in  the  cas& 
at  bar,  and  refused  a  request  to 
charge  similar  to  the  requests  that 
were  here  denied.  In  reversing  th& 
judgment  for  errors  in  the  charge, 
this  court  held  that,  by  his  deed  to 
the  plaintiff's  grantor,  Safford  did 
not  part  with  tJie  right  to  flow  such 
land  as  he  had  formerly  done;  and 
that  the  subsequent  exercise  of 
such  right  by  himself  and  his  gran- 
tees of  the  mill  was  not  a  breach  of 
his  covenant  against  encumbrances, 
and  not  the  ground  of  an  action  by 
the  plaintiff,  unless  the  right  had 
been  lost  by  the  plaintiff's  adverse 
use.  Judge  Barrett,  speaking  for 
the  court,  calls  attention  to  the  fact 
that  the  owner  of  land  may  change 
the  qualities  of  its  several  parts  at 
will,  and  benefit  one  part  by  burden- 
ing another;  and  that  an  easement 
or  an  encumbrance  could  not  exist 
while  the  title  was  in  the  common 
owner.  He  observes  that  the  land 
in  question,  with  the  stream,  and 
the  use  of  it  as  a  mill  privilege,  con- 
stituted an  entire  estate;  that  the 
use  of  the  mill  privilege  and  the  ef- 
fect of  it  impressed  a  condition 
upon  the  adjacent  soil;  and  that 
what  was  conveyed  was  the  land  ia 
its  condition  as  affected  by  the  ex- 
isting dam.  The  essential  focts  of 
the  case  and  the  conclusion  reached 


Digitized  by  Google 


(—  vt.  — , 

therefrom  are  stated  thus:  "Saf- 
ford  had  lon^r  owned  and  kept  up 
the  dam  and  mill,  during  which  time 
he  was  also  the  owner  of  the  lands 
surrounding  and  bordering  upon 
said  mill  pond  and  mill,  including  the 
parcel  which  the  plaintiff  now  owns 
and  occupies  as  a  house  lot  and  gar- 
den. He  had  thus  subjected  those 
bordering  and  adjacent  lands  to  the 
use  and  convenience  of  the  mill 
privilege  and  mills ;  and,  being  thus 
subjected,  he  conveyed  the  parcel 
of  them  now  owned  by  the  plaintiff. 
This  condition  of  the  estate  was  ob- 
vious, and  had  been  continuous,  and 
was  of  a  character  showing  that  it 
was  designed  to  continue  thereafter, 
as  it  has  in  fact  done.  This,  then, 
was  a  palpable  and  impressed  con- 
dition, made  upon  the  property  by 
the  voluntary  act  of  the  owner;  and 
we  think  that,  without  any  stipula- 
tion in  the  deed  upon  the  subject, 
the  true  view  of  the  law  is  that  the 
grantee  took  the  land  whidi  he  pur- 
chased in  that  impressed  condition, 
with  a  continuance  of  the  servitude 
of  that  parcel  to  the  convenience 
and  bene^cial  use  of  the  mill." 

It  will  be  seen  that  all  the  essen- 
tial elements  of  an  easement  re- 
served by  implication  referred  to 
above  were  present,  though  express 
reference  is  not  made  to  the  element 
of  necessity.  The  case  was  re- 
viewed in  Howley  v.  Chaffee,  88  Vt. 
4)58,  477,  L.R.A.1915D,  1010,  93  Atl. 
120,  where  attention  is  called  to  the 
fact  that  the  decision  was  upon 
proper  grounds  as  to  this  element 
of  the  reservation.  It  is  at  once  ap- 
parent, without  detailing  the  evi- 
dence further,  that  the  defendants 
were  entitled  to  go  to  the  jury  on 
their  claim  of  right  to  maintain  the 
dam  at  its  present  height,  because 
of  an  implied  reservation,  and  were 
not  confined,  as  the  court  charged, 
to  such  rights  as  had  subsequently 
been  acquired  by  prescription.  The 
plaintiff  argues  that  there  is  no  evi- 
dence that  it  is  strictly  necessary 
that  the  dam  should  be  maintained 
above  the  height  at  which  he  con- 
ceded the  defendants  are  entitled 
to  maintain  it;  or,  in  other  words, 
16  A.L.B^68. 
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that  there  is  no  showing  of  strict 
necessity  for  the  single  foot  of  head. 
But  that  is  not  the  question.  He 
challenged  any  right  of  the  defend- 
ants to  maintain  the  dam,  growing 
out  of  an  implied  reservation.  Their 
reserved  right,  if  any,  would  be  lim- 
ited to  the  height  of  the  dam  at  the 

<  time  of  the  conveyance,  and  could 
neither  be  enkurged  because  of  sub-' 
sequent  necessily  nor  cut  down  by; 
a  claim  that  some  part  of  it  was:i 
not  indispensable;  so  the  important, 
question  on  this  branch  of  the  case . 
is  the  height  of  the  dam  as  it  was' 
at  the  time  of  the  conveyance.  It 
ia  asserted  that  the  defendants  i 
elected  to  rest  their  defense  upon  the- 
claim  of  prescription  right;  but  not| 
so,  as  the  record  discloses.  Through-- ; 
out  the  trial  they  consistently  main- ' 
tained  the  position  upon  which  they 
now  rely,  although  the  court  adopted ' 
the  plaintiff's  view  of  the  matter,' 
and  ruled  accordingly.   As  the  ex-; 
ception  to  the  charge  requires  a  r&- 
versal,  we  do  not  find  it  necessary 
to  examine  the  requests  to  charge 
in  detail. 

The  defendants  excepted  to  thtf 
exclusion  of  certain  questions  asked 
the  plaintiff  in  cross-examination, 
intended  to  elicit  the  fact  that  the, 
plaintiff  made  large  profits  by  cut- . 
ting  ice  from  the  mill  pond  on  his 
lanid,  which  he  could  not  have  done 
had  the  dam  been  kept  at  a  tower 
level;  and  excepted  to  the  charge 
because  the  jury  were  not  instructed 
that  the  plaintiff  waa  entitled  to  re- 
cover only  the  net  damages,  after 
making  allowances 
for  the  benefit  thus  mtuffu^ 
derived  from  flood-  Kif'pSS?' 
ing  his  land.  In 
this  there  was  no  error.  In  general, 
compensatory  damages  cannot  be 
mitigated.    38  Cyc.  1140.  Thus, 
benefit  to  the  owner  of  land  dam- 
aged by  a  trespass  cannot  be  shown 
te  mitigate  actual  damages.  One- 
cannot  thrust  benefits  upon  the- 
landowner  by  a  wrongful  act,  and 
then  set  up  the  benefits  in  reduction 
of  the  damages  caused  thereby. 
Pinney  v.  Winatead,  83  Conn.  411, 
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76  Atl.  994,  20  Ann.  Caa  923 ;  Hur- 
ley V.  Jones,  166  Pa.  34, 30  Atl.  499 ; 
Williams  v.  Hathaway,  21  R.  I.  566, 
45  Atl.  578;  Leigh  v.  Garysburg 
mg.  Co.  132  N.  C.  167, 43  S.  E.  632; 
Loomis  V.  Green,  7  Me.  386 ;  Turner 
V.  Rising  Sun  &  L.  Tump.  Go.  71 
Ind.  547. 

One  of  plaintiff's  witnesses  had 
testified  in  direct  examination  that 
he  worked  at  the  mill  at  different 
times  during  a  period  of  about  forty 
years,  had  helped  repair  the  dam, 
and  that  it  was  maintained  12  or  14 
inches  below  the  iron  pin.  He  was 
asked  in  cross-examination  if  he  ever 
learned  that  the  pin  was  connected 
with  the  height  of  the  dam;  if  he 
wasn't  told  the  pin  determined  the 
height  of  the  dam;  and  if  he  ever 
heard  who  put  the  pin  into  the  ledge. 
The  questions  were  properly  exclud- 
ed, as  calling  for  hearsay  evidence. 
The  witness  had  testified  only  to  the 
presence  of  the  pin,  which  was  not 
in  dispute,  and  to  the  height  of  the 
dam  with  reference  thereto.  What 
he  had  been  told  as  to  the  relation 
of  the  pin  to  the 
wJ«^t.te-  height  of  the  dam 
SSiht"  of  would  have  no  legit- 

imate tendency  to 
test  his  truthfulness,  which  was  ad- 
vanced as  a  justification  for  the  in- 
quiries. 


Against  the  objection  that  the 
plaintiff  could  not  recover  for  dam- 
ages done  since  the  suit  waa, 
brought,  the  plaintiff  was  permitted 
to  testify  under  exception,  respect- 
ing a  farm  road  across  the  meadows, 
that  "the  water  is  set  back  there  un- 
til it  is  nothing  but  a  quagmire." 
In  view  of  other  testimony  respect- 
ing the  condition  of  this  road,  preju- 
dicial error  could  not  be  said  to  ap- 
pear. But,  if  entitled  to  recover, 
plaintiff's  damages  D«m»Ke«- 
would  include  the  flowavc— lajwy 
injury  to  the  farm 
road  occasioned  by  the  defendants' 
unlawful  acts  committed  before  the 
commencement  of  the  suit,  and  all 
the  effects  of  the  flowage  before  the 
suit  was  brought,  both  to  the  land 
for  tillage  purposes  and  to  the  road, 
though  they  may  not  have  been  ap- 
parent at  that  time.  It  was  the 
province  of  the  jury  to  determine 
this  question,  and  it  was  submitted 
to  them  in  a  manner  not  excepted 
to,  leaving  the  defendants  without 
cause  of  complaint.  See  Goodrich 
V.  Dorset  Marble  Co.  60  Vt  280,  IS 
Atl.  636. 

Other  exceptions  are  argued  that 
present  questions  not  likely  to  arise 
on  a  retrial,  and  so  do  not  require 
attention. 

Reversed  and  remanded. 


ANNOTATION. 


ImpHed  eatwnent  or  servitude  of  flowrage  on  Mveranee  of  tract 


It  is  not  intended  to  include  ditches, 
raceways,  or  drains,  nor,  in  general, 
cases  of  the  construction  of  deeds 
describing  easements  of  water,  nor 
cases  of  rights  of  flowage  of  lands  of 
a  third  person. 

The  theory  of  easonents  created  by 
severance  of  tract  of  land  with  appar- 
ent benefit  existing  depends  upon  in- 
tention. Such  easements  of  flowage 
are  usually  simple  in  grant,  but  the^ 
are  troublesome  in  reservation. 

Btrblon  ^  deeedemts*  estates. 

In  some  ways  the  simplest  form  of 
the  question  of  implied  easements  of 
flowage  occurs  in  l^e  division,  by  will 


or  otherwise,  of  the  estates  of  dece- 
dents. 

Where,  on  the  death  of  the  builder 
of  a  mill  and  dam,  his  land  was  sold  at 
administrator's  sale  in  two  parcels  on 
the  same  di^,  the  mill  tract  to  the  de- 
fendant's grantors  and  the  other  land 
to  the  plaintiff,  the  defendant  waa 
held  entitled  to  flow  the  plaintiff's 
land  by  a  dam  of  the  same  height  as 
that  maintained  by  the  testator. 
Baker  v.  McGuire  (1874)  68  Ga.  24S; 
see  on  further  appeal  (1876)  67  Cra. 
109. 

Where  a  person  died  intestate. 
Biased  of  a  tract  of  land  on  which 
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there  was  a  ffristmill  then  in  opera- 
Hon,  and,  on  a  division  of  land 
amongst  his  heirs,  the  mill  vas  on  the 
part  allotted  to  one  person,  and  the 
dam,  or  a  part  of  It,  eovered  a  portion 
«f  the  land  allotted  to  another,  it  was 
held  that  the  former  had  the  right  to 
use  the  mill  and  dam  in  the  same  way 
-and  to  the  same  extent  as  they  had 
been  used  by  the  intestate  in  his  life- 
time.  Kilgour  v.  Ashcom  (1820)  5 
Harr.  A  J.  (Hd.)  82,  where  the  in- 
jury complained  of  was  overflowing 
lands. 

In  Schnler  v.  Weise  (1881)  9  Ho. 
App.  685,  where  the  ancestor  dug  a 
•ditch  .diverting  a  spring  from  its  nat- 
ural course  so  as  to  cause  it  to  flow 
over  another  part  of  his  farm  and 
make  a  pond,  it  was  held  that,  by  the 
•devise  of  the  different  portions  of  tiiis 
farm  in  several^,  he  created  domi- 
nant and  servient  tenements  as 
to  this  water  flow  as  it  existed  at  his 
•death,  and  that  the  devisee  acquiring 
the  spring  was  not  liable  to  the  dev- 
isee on  whose  tract  the  artificial 
pond  was  formed,  for  keeping  open 
the  ditch  and  keeping  up  the  status 
•quo  on  his  land. 

In  Lee  V.  Woodward  (1816)  4  N.  C. 
(Tend.:  Rep.  100),  where  a  testator 
devised  to  one  of  his  sons  his  mill 
■and.  plantation  where  he  then  lived, 
and  to  the  other  of  the  sons,  among 
•other  things,  a  certain  entry,  to  340 
acres  of  land,  which  included  46  acres 
«overed  by  the  mill  pond,  and  the 
plaintiff,  claiming  under  the  devise  of 
the  340  acres,  brought  suit  for  over- 
flowing it  against  the  devisee  of  the 
jnill,  it  was  held  that,  as  between  the 
two  sons,  the  devise  of  the  mill  pond 
-was  implied  in  the  devise  of  the  mill ; 
but  the  opinion  is  not  clear  as  to 
whether  it  is  intended  to  mean  that 
the  devisee  of  the  mill  had  an  ease« 
ment  to  flow  the  46  acres,  or  whether 
he  took  them  in  fee. 

Where'  a  person  owned  lands  on 
both  sides  of  a  creek  which  frequently 
overflowed  its  banks,  and  he  built  a 
dike  along  the^  south  side  of  it  to  pro- 
tect his  low.  grounds  on  that  side,  tiius 
causing  the  cre^  to  overflow  the 
landri  on  the  north  side  still  more,  and 
«t  his  death  the  lands  on  one  side  of 


the  creek  were  allotted  to  one  of  his 
children  and  the  lands  on  the  other 
side  to  another,  no  allusion  to  the  dike 
being  made  in  the  report  of  the  com- 
missioners, it  was  held  that  the  per- 
son taking  the  part  upon  which  the 
dike  was  constructed  was  entitled  to 
it  as  it  was  when  the  testator  died, 
and  to  have  his  lands  protected  there- 
by, and  that  the  person  owning  the 
other  side  had  no  right  to  build  a  dike 
on  his  side  which  would  destroy  the 
original  dike  and  overflow  the 
grounds  on  that  side,  and  that  equity 
would  interfere  to  prevent  the  build- 
ing of  such  a  dike.  Burwell  v.  Hobson 
(1855)  12  Gratt  (Va.)  822,  65  Am. 
Dec.  247. 
Implied  cruta. 

There  are  a  number  of  cases  hold- 
ing that  the  grant  of  a  mill  includes 
the  right  to  flood  the  grantor's  land 
for  the  use  of  the  mill,  the  same  as  is 
done  at  the  time  of  the  conveyance. 

Illinois.— Hadden  v.  Shoutz  (1854) 

16  IlL  581;  Jarvis  v.  Seele  Mill  Go. 
(1898)  178  111.  192,  64  Am.  St  Rep. 
107,  50  N.  E.  1044. 

Maine. — Rackley  v.  Sprague  (1840) 

17  Me.  281  (arguendo);  Baker  v, 
Bessey  (1882)  73  Me.  472,  40  Am.  Rep. 
377. 

Nebraska. — Johnson  v.  Sherman 
County  Irrig.  Water  Power  &  Improv. 
Co.  (1904)  71  Neb.  452,  98  N.  W.  1096 
(arguendo). 

New  Hampshire.— Dunklee  v.  Wil- 
ton R.  Co.  (1852)  24  N.  H.  489  (ar- 
guendo). 

New  York.— Oakley  v.  Stanley 
(1830)  5  Wend.  523. 

North  Carolina. — Kestler  v.  Verbis 
(1859)  62  N.  C.  (7  Jones,  L.)  185; 
Latta  V.  Catawba  Electric  &  Power 
Co.  (1907)  146  N.  C.  285,  69  S.  £.  1028 
(arguendo). 

Wisconsin.  —  Sabine  v.  Johnson 
(1874)  36  Wis.  186  (arguendo). 

Thus,  where  one  owned  a  tract  of 
land  whereon  there  was  a  mill,  and 
afterwards  sold  a  part  of  the  land,  in- 
cluding the  mill,  it  was  held  that  an 
easement  in  the  lands  unsold  passed 
to  the  purchaser,  entitling  him  to 
flood  them  to  the  same  eictent  as  they 
were  at  the  time  of  his  purchasing  the 
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milL  Eestler  v.  Verble  (1859) 
(N.  C.)  supra. 

"It  is  settled  by  decisions  of  this 
court  that,  if  one  sell  land  on  which  a 
mill  is  located,  an  easement  will  pass 
with  it,  as  appurtenant,  to  pond  water 
above  the  mill,  to  the  same  extent  aa 
was  done  at  the  time  of  the  convey- 
ance." Latta  V.  Catawba  Electric  & 
Power  Co.  (1907)  146  N.  C.  285»  59  S. 
G.  1028,  supra  (arguendo). 

"It  is  well  settled  that  if  a  person 
own  a  milldam  and  water  power,  and 
also  lands  flowed  by  means  of  such 
dam,  and  he  first  convoy  to  A  the  mill- 
dam  and  water  power,  and  afterwards 
convey  to  B  the.  lands  so  flowed, 
neither  the  grantor  nor  B  can  main- 
tain an  action  to  recover  damages  for 
such  flowing,  for  the  reason  that  the 
right  to  flow  such  lands  to  the  extent 
they  were  flowed  when  the  mill  prop- 
erty was  conveyed  passed  by  the  con- 
veyance, as  appurtenant  thereto." 
Sabine  v.  Johnson  (1874)  36  Wis.  186, 
supra  (arguendo). 

In  Rackley  v.  Sprague  (1840)  17 
Me,  281,  supra,  the  court  said,  ar* 
guendo:  "The  grant  of  the  undivided 
half  of  the  sawmill  and  gristmill  car- 
ried also  the  use  of  the  head  of  water 
necessary  to  their  enjoyment,  with  all 
Incidents  and  appurtenances,  aa  far 
as  the  right  to  convey  to  this  extent 
existed  in  the  grantor.  If,  then,  this 
grant  could  not  be  beneficially  en- 
joyed, without  causing  the  water  to 
flow  back  upon  other  lands  of  the 
grantor,  a  right  to  do  this  passed  to 
the  extent  to  which  it  had  been  flowed 
before  the  grant,  by  which  all  privies 
in  estate,  under  the  grantor,  would 
be  bound." 

"A  conveyance  of  a  mill,  or  of  land 
on  which  a  mill  is  situate,  carries  with 
it,  as  incidents  of  the  mill,  the  right  to 
raise  the  mill  pond,  and  to  flow  the 
lands  above  as  high  as  the  dam  has 
been  usually  kept  up,  and  to  maintain 
the  dam  and  flume  which  are  neces- 
sary to  support  the  water  at  that 
height  ...  in  the  manner  in  which 
they  have  been  kept  and  used  imme* 
diately  previous  to  the  conveyance,  so 
far,  at  least,  as  the  grantor  has  a 
right  to  convey  such  privileges." 
Dunklee  v.  Wilton  R.  Co.  (1862)  24 
N,  H.  489,  supra  (arguendo). 


While  it  is  noi  intended,  In  general, 
to  include  cases  of  mere  backwater  in 
the  beds  of  streams  where  one  of  two 
mills  is  sold,  reference  should  be 
made  to  a  case  mainly,  if  not  entirely, 
of  that  character  in  Oakley  v.  Stan- 
ley (1830)  5  Wend.  (N.  T.)  623, 
supra,  where  the  terms  of  the  con- 
veyance do  not  appear,  but  wherein  it 
was  held  that  "the  right  to  overflow 
the  adjoining  premises  of  the  grant- 
or to  the  extent  necessary  to  the  prof- 
itable enjoyment  of  the  privilege  pur- 
chased, and  in  the  manner  in  which  it 
existed  and  had  been  used  previous  to 
the  grant,  passed  to  the  grantee  as 
necessarily  appurtenant  to  the  prem- 
ises conveyed." 

And  where  the  defendant  placed  his 
dam  on  a  piece  of  land  which  was  hot 
included  in  the  mill  lands  as  spe- 
cifically described  in  a  mortgage 
given  by  him  to  the  plaintiff's  grantor, 
imd  this  dam  and  the  race  connected 
with  it  furnished  the  -water  to  the 
mill,  it  was  held  that  the  defendant 
could  not  let  out  the  water  from  his 
dam  to  the  plainti  fTs  detriment. 
Curtis  V.  Norton  (1886)  68  Hlch.  411, 
25  N.  W.  827. 

In  Baker  v.  Bessey  (1882)  7S  Me. 
472,  40  Am.  Rep.  377,  supra,  it  was 
held  that  the  right  to  flow  land  by 
the  upper  dam  was  included  in  * 
sheriflTs  deed  of  "mill  and  dams,  with 
the  appurtenances,"  where  the  court 
stated  the  facts  as  follows:  "It  ap- 
pears that  there  are  two  dams  across 
the  stream,  one  at  the  mill,  and  the 
other  about  half  a  mile  above  the  mill, 
and  within  a  mile  IxfiSit  the  pond;  that 
the  lower  dam  flows  only  up  to  the  up- 
per dam;  that  the  upper  dam  holds 
back  the  principal  head  of  water  used 
at  the  mill,  and  caused  the  fiowage 
which  the  demandants  complained  of; 
that  the  same  person  was  the  owner 
of  tike  mill  and  both  dams,  and  that 
for  many  years  the  dams  have  been 
used  in  conjunction  with  each  other; 
and  it  may  be  inferred,  we  think,  from 
the  evidence,  that  either  sb'ucture 
would  be  of  very  littie  value  or  con- 
sequence without  the  other," 

Where  a  deed  conveyed  by  metes 
and  bounds  several  acres  of  land  on 
which  was  a  mill  and  dam,  'together 
with  all  and  singular  the  heredita- 
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ments  and  appurtenances  thereunto 

belonginsr  or  in  any  wise  appertain- 
ing/' and  where  at  the  time  of  the 
conveyance,  and  for  a  long  time  be- 
fore, the  dam  flowed  the  water  of  the 
ereek  back  upon  a  portion  of  the  tract 
not  conveyed,  which  the  grantor  also 
«wned  at  the  time  of  the  conveyance, 
and  where  the  right  to  flow  the  water 
back  above  the  line  of  the  land  con- 
veyed was  necessary  to  the  enjoy- 
ment of  the  mill  as  such,  such  right 
passed  by  the  grant  as  appurtenant 
to  the  iH-emises  conveyed.  Hadden  v. 
Shoutz  (1864)  15  111.  581,  supra, 
where  the  court  distinguished  the 
ease  of  Wileoxon  v.  McGhee  (1861)  12 
ni.  381,  64  Am.  I>ec.  409,  as  holding 
that  where  a  settler  built  a  mill  upon 
the  public  lands,  and  by  his  dam 
flowed  the  water  back  upon  adjoining 
lands,  by  purchasing  from  the  govern- 
ment the  tract  upon  which  the  mill 
was  situated,  he  did  not  acquire  the 
right  to  continue  to  inundate  the  ad^ 
joining  government  land  whfch  he  did 
not  purchase. 

(Where  lands  belonging  to  the  own- 
er of  a  mill  are  overflowed  by  the  wa- 
ter of  the  mill  pond,  a  conveyance  of 
the  mill,  with  the  waters  and  water- 
courses, etc.,  gives  a  right  to  the 
grantee  to  continue  to  overflow  lands 
of  the  grantor  which  are  not  con- 
veyed, to  the  same  extent  that  they 
were  overflowed  by  the  waters  of  the 
mill  pond  at  the  time  of  the  convey- 
ance. Le  Roy  v.  Piatt  (1883)  4  Paige 
(N.  Y.)  77.) 

(If,  at  the  time  of  the  conveyance  of 
a  dam,  mills,  land,  and  privileges  and 
appurtenances,  "the  grantor  was  the 
owner  of  all  the  land  flowed,  we  think 
that,  both  upon  principle  and  author- 
ity, the' grantee  acquired  a  right  to 
continue  the  dam  so  as  to  raise  the 
same  head  of  water  aa  the  grantor  had 
been  accustomed  to  raise  previ- 
ous to  the  grant,  provided  that  was 
necessary  for  the  useful  operation  of 
the  milL"  Hathorn  v.  Stinson  (1838) 
10  Me.  224,  25  Am.  Dec.  228.) 

In  Jarvis  v.  Seele  Mill  Co.  (1898) 
173  111.  192,  64  Am.  St.  Rep.  107,  50  N. 
E.  1044,  supra,  where  a  mill  property 
and  adjoining  land  overflowed  by  the 
mill  pond  were  severed  by  foreclosure 
proceedings,  it  was  held  that  the  ease- 


ment, consisting  of  the  right  to  over- 
flow the  land,  passed  as  a  necessary 
appurtenance  of  the  mill  property,  al- 
though the  mill  properly  was  con- 
veyed by  metes  and  bounds  without 
the  word  "appurtenances." 

In  Johnson  v.  Sherman  County 
Irrig.  Water  Power  &  Improv.  Co. 
(1904)  71  Neb.  462,  98  N.  W.  1096,  the 
court  said  arguendo:  "Having  cre- 
ated the  pond  for  use  of  the  mill,  and 
then  purchased  the  land  it  covers, 
while  the  fee  in  the  land  would  not 
pass  by  sale  of  the  mill  and  site,  yet 
the  easement  of  right  of  flowage,  we 
think,  would  pass  as  an  appurtenance 
to  the  mill  property,"  In  a  mortgage 
given  before  the  mortgagee  acquired 
the  fee  of  the  land  covered  by  the 
pond. 

But  a  conveyance  of  metes  and 
bounds,  by  an  owner  of  a  tract  of 
land,  without  any  mention  of  a  mill, 
dam,  or  water  privilege  of  any  kind, 
though  the  purchaser  had  previously 
constructed  a  mill  and  dam  thereon 
which  flowed  other  lands  'Of  the 
grantor,  does  not  convey  the  right  of 
flooding  such  lands,  there  being  no 
evidence  that  the  grantor  had  notice 
of  the  existence  of  the  mill  or  dam 
when  the  deed  was  executed.  Tabor 
V.  Bradley  (1868)  18  N,  Y.  109,  72  Anu 
Dec.  498.  (This  was  wild  land  of  the 
Holland  I^and  Company.  See,  in  this 
connection,  Wileoxon  v.  McGhee 
(1851)  12  111.  381,  64  Am.  Dec.  409,  re- 
ferred to  supra.) 

It  was  held  in  Lampman  v.  Milks 
(1860)  21  N.  Y.  606,  that  where  the 
owner  of  land  across  which  a  stream 
flows  has  diverted  it  through  an  arti- 
flcial  channel  so  as  to  relieve  a  por- 
tion of  it  formerly  overflowed,  which 
he  then  conveys,  neither  he  nor  his 
grantees  of  the  residue  can  return  the 
stream  to  its  ancient  bed  to  the  dam- 
age of  the  flrst  grantee. 

ImpliMi  reMTratioaa. 

The  cases  upon  implied  reserva- 
tions are  not  to  be  reconciled. 

In  Burr  v.  Mills  (1839)  21  Wend. 
(N.  Y.)  290,  it  was  held  that  where 
the  owner  of  land  conveys  away  a  por- 
tion of  his  premises,  a  part  of  which, 
at  the  time  of  the  conveyance,  Is 
flowed  by  a  milldam  belonging  to  him. 
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and  makes  no  reservation  of  the  risrht 
to  continue  to  flow  the  land,  he  loses 
the  right,  and  cannot  set  up  an  im- 
plied reservation. 

And  in  Preble  v.  Reed  (1840)  17  Hew 
169,  the  court  said:  "It  is  where  the 
owner  sells  the  dam  and  mills,  retain- 
ing the  lands,  that  he  conveys  as  an 
essential  part  of  them  the  right  to 
flow;  not  where  he  retains  the  mills 
and  chooses  to  sell  the  land  without 
reserving  the  right." 

In  Wells  v.  Garbutt  (1892)  132  N. 
T.  4S0.  30  N.  E.  078,  the  court  laid 
down  the  rule  that  "where  the  owner 
of  two  parcels  of  land  conveys  one  by 
an  absolute  and  unqualified  deed, 
...  an  easement  will  be  implied  in 
favor  of  the  land  retained  by  the 
grantor  and  against  the  land  con> 
v^ed  to  his  grantee,  only  in  case  the 
burden  is  apparent,  continuous,  and 
strictly  necessary  for  the  enjoyment 
of  the  former."  In  that  case  the  own- 
er of  mills,  dam,  and  pond,  having 
mortgaged  part  of  the  land  covered 
by  the  mill  pond  when  full  without  re- 
serving the  right  of  flowage,  it  was 
held  there  was  no  right  of  flowage  as 
against  the  plaintiff,  who  claimed  un- 
der foreclosure  of  the  mortgage,  it 
not  being  expressly  found  that  there 
was  any  apparent  overflow  at  the  time 
when  the  mortgage,  or  the  deed,  was 
given,  or  that  the  mortgagee  or  the 
grantee  had  any  notice  of  the  facts 
when  either  instrument  vraa  accepted, 
and  it  not  appearing,  unless  by  impli- 
cation, that  any  standing  water  was 
visible  at  the  date  of  the  mortgage, 
or  that  there  was  thra  any  visible  sign 
indicating  "to  a  person  reasonably 
familiar  with  the  subject,  upon  an  in- 
spection of  the  premises,"  that  water 
had  stood  there  in  the  past,  the  dam 
not  being  in  use  at  the  date  of  the 
deed,  as  it  had  been  partly  swept  away 
by  a  freshet,  and  both  the  mortgage 
and  the  deed  being  given  at  a  season 
of  the  year  when  the  water  of  streams 
was  ordinarily  low.    It  was  held, 
further,  that  even  if  the  alleged  ease- 
ment was  apparent  and  continuous,  it 
was  not  of  strict  necessity,  the  court 
observing  that  it  did  "not  appear  that 
the  water  power  of  defendant  would 
be  materially  diminished  if  he  were 


not  permitted  to  overflow  the  lands  in 
question."  Wells  v.  Garbutt  (N.  Y.) 
supra.  In  this  case  the  opinion  gives 
the  impression  of  seizing  every  techni- 
cal  pretext  against  the  reservatioa. 
The  general  situation  had  existed  for 
about  twenty-eight  years  at  the  time 
of  the  mortgage  and  for  about  sixty 
years  at  the  time  of  the  foreclosure. 

On  the  other  hand,  there  are  a  num< 
ber  of  cases  of  implied  reservation  of 
the  right  to  continue  to  flood  ft  parteC 
lands  after  they  have  been  sold. 

In  Fremont,  E.  ft  H.  Valley  R,  Co. 
v.  Gayton  (1903)  67  Neb.  263,  93  N. 
W.  163,  it  was  held  that  where  a  rail- 
road company  constructs  its  road 
across  its  ovm  land,  and  in  so  doing 
erects  embanlondnts  and  bridges,  and 
digs  ditches  and  borrow  pits,  by  rea- 
son whereof  surface  water  is  or  nuy 
be  collected  and  discharged  upon  s 
particular  portion  of  the  tract,  subse- 
quent grantees  of  that  portion  cannot 
maintain  an  action  against  the  com- 
pany by  reason  of  the  maintenance  of 
such  embankments,  bridges,  ditches, 
and  borrow  pits  in  their  original'  con- 
dition, which  was  obvious  and  per- 
manent 

In  Znamanacek  v.  Jelinek  (1903)  69 
Neb.  110,  111  Am.  St.  Rep.  633,  96  N. 
W.  28,  it  was  held  that  where  the  own- 
er of  two  adjoining  tracts  of  land  con- 
structs a  dam  of  a  permanent  charac- 
ter across  a  stream  on  one  tract, 
which  causes  the  water  to  overflow 
a  portion  of  the  other  tract;  upon 
a  sale  of  such  other  tract  to  one 
having  knowledge  of  the  existence  of 
such  dam  and  its  character,  in  tiie 
absence  of  evidence  of  a  contrary  in- 
tent, there  arises  an  implied  contract 
that  the  mutual  benefits  and  servi- 
tudes, as  regards  such  dam,  shall  re- 
main in  statu  quo. 

Where  a  person  owning  a  mill  and 
an  artificial  mill  pond,  with  the  sur- 
rounding land,  granted  a  parcel  of 
such  surrounding  land,  not  bounded 
on  the  pond,  by  warranty  deed,  with 
no  expressed  reservation  therein  of 
any  right  to  flow  the  same,  and 
afterwards  conveyed  his  mill  and 
water  privilege  to  another,  it  was  held 
that  by  his  former  deed  the  grantor 
did  not  part  vrith  the  right  to  flow 
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such  land  as  he  had  formerly  done, 
the  condition  belns  obvious,  and  that 
the  subsequent  exercise  of  such  rlffht 
by  himself  and  his  grantee  was  not  a 
breach  of  his  covenant  against  en- 
cumbrances, and  was  not  a  ground  of 
an  action  in  favor  of  the  second  pur- 
chaser. Harwood  v.  Benton  (1860)  32 
Vt  724. 

In  the  reported  case  (Read  t.  Web- 
8TEX,  ante,  1068}  it  was  held  that  the 
grantor  of  lands  partly  flooded  by  his 
milldam  reserved  by  implication  the 
right  to  continue  to  flood  them,  such 
right  being  obvious,  necessary,  and  of 
long  continuance  at  the  time  of  the 
grant. 

In  Bennett  .  T.  Booth  (1912)  70  W. 
Va.  264,  89  LJIJL(N.S.)  618,  7S  S.  E. 
909,  it  was  held  that  if  an  owner  of 
land  erect  a  milldam  upon  it  for  the 
purpose  of  operating  a  gristmill,  and 
thereafter  convey  a  portion  of  the 
land,  including  a  part  of  the  mill 
pond,  there  is  an  implied  reservation 
of  an  eas^oent  upon  the  land  granted. 


M  appurtenant  to  Uie  gristmill  The 
court  said:  "When  a  landowner  has 
created  a  servitude  upon  one  portion 
of  his  land  for  the  benefit  of  another 
portion,  and  conveys  the  servient 
part,  there  is  an  implied  reservation 
of  the  easement,  if  it  is  essential  to 
the  use  and  enjoyment  of  the  land  re- 
served, and  such  right  passes  with  the 
dominant  estate,  as  appurtenant 
thereto.  Nor  does  the  existence  of 
such  an  easement  constitute  a  breach 
of  the  covenant  of  general  warranty, 
if  the  easement  is  so  open  and  appar- 
ent that  the  contracting  parties  are 
presumed  to  have  contracted  with 
reference  to  the  condition'  in  which 
the  land  then  was,  and  it  is  not  to  be 
supposed  that  the  purchaser  agreed 
to  pay  any  more  for  the  land  than  he 
thought  it  was  worth  with  the  burden 
on  it.  Such  a  burden  has  been  held 
not  to  constitute  a  breach  of  cove- 
nant against  encumbrances."  Beup 
nett  V.  Booth  (W.  Va.)  supra. 

B.  B.  B. 


F.  G.  ALEXANDER,  Appt, 

V. 

BIBHINGHAH  TRUST  ft  SAVINGS  COMPANY. 

AMama  Buipremm  Court— Mtsg  19f  1991, 
(—  Ala.  — ^  89  So.  66.) 

Garnishment  —  proceeds  of  draft  forwarded  for  collection. 

1.  The  proceeds  in  the  hands  of  a  collecting  bank  of  a  draft  deposited 
in  bank  for  collection,  and  credited  to  the  account  of  the  depositor,  with 
power  to  charge  it  back  if  not  paid,  are  subject  to  garnishment  by  a 
creditor  of  the  depositor,  and  it  is  immaterial  that  the  depositor  is  in- 
debted to  his  bank  in  excess  of  the  amount  of  the  draft. 

ISee  note  on  this  question  beginmng  on  page  1084.] 


— -suflBciency  of  notice  to  garnishee. 

2.  A  bank  to  which  a  draft  against 
bill  of  lading  is  sent  for  collection, 
which  forwards  the  proceeds  after  be- 
ing served  with  a  writ  of  garnish- 
ment in  a  suit  against  the  drawer, 
cannot  escape  liability  on  the  ground 
that  it  did  not  know  that  the  proceeds 
belonged  to  the  drawer,  because  the 


draft  was  drawn  to  the  order  of  its 
correspondent  bank,  where  the  draft 
showed  on  its  face  that  it  was  by  one 
in  the  business  of  handling  the  goods 
against  which  it  was  drawn,  and  was 
not  payable  until  the  goods  arrived  at 
destination,  while  the  direction  as  to 
collection  showed  that  he  retained 
control  over  the  collection. 


Appeal  by  plaintiff  from  a  judgment  of  the  Circuit  Court  for  Jefferson 
County  (Boyd,  J.),  discharging  the  garnishee  bank  in  an  action  brought 
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to  subject  to  the  satisfaction  of  plaintiff's  claim  the  proceeds  of  a  dx-aft 
for  the  purchase  price  of  flour  sold  by  defendant,  in  the  hands  of  -tiie 
garnishee  bank  for  collection.  Reversed, 

The  facts  are  stated  in  the  opinion  of  the  court. 


The  certificate  of  deposit  is  as 
follows : 

Deposited  in  the  First  National 
Bank,  Subject  to  Conditions  Be^ 
low,  by  Fisher  Flouring  Mills  Co. 
Seattle,  Wash.,  March  15, 1917, 
SpeeiCy  banks  upon  which  chedts  are 
drawn. 


Dollars. 

Cents. 

Df 1. 1778.   G.  W.  HopBon 
&  Son,  Birmingham, 

2638 

84 

In  receiving  checks  or  other  items 
on  deposit  payable  elsewhere  than 
in  Seattle,  this  bank  assumes  no 
responsibility  for  the  failure  of  any 
of  its  direct  or  indirect  collecting 
agents,  and  shall  only  be  held  liable 
when  proceeds  in  actual  funds  or 
solvent  credits  shall  have  come  into 
its  possession.  Under  these  condi- 
tions items  previously  credited  may 
be  charged  back  to  the  depositor's 
account.  Checks  on  this  bank  will 
be  credited  conditionally.  If  not 
found  good  at  the  close  of  business 
they  will  be  charged  back  to  the  de- 
positors and  the  latter  notified  of 
the  fact.  In  making  this  deposit, 
the  depositor  hereby  assents  to  the 
foregoing  conditions. 

Messrs.  Radulph  &  Smith,  for  ap- 
pellant : 

The  service  of  the  writ  of  garnish- 
ment on  it  brought  the  garnishee  into 
court,  and  operated  to  create  a  Hen 
in  favor  of  plaintiflF,  and  to  intercept 
any  property  or  funds  of  the  defend- 
ant which  might  be  held  by  appellee 
as  such  garnishee  during  the  pend- 
ency of  the  garnishment  proceedings; 
and  any  payment  or  other  disposition 
made  of  such  funds  by  the  garnisher 
after  such  service  was  at  its  own 
peril,  and  constituted  no  defense  to 
its  liability  to  plaintiff. 

White  V.  Simpson,  107  Ala.  386,  18 
So.  151;  Lady  Ensley  Furnace  Co.  v. 
Rogan,  95  Ala.  594,  11  So.  188;  Ely 
v.  Blacker,  112  Ala.  311,  20  So.  676. 


The  draft  drawn  by  defendant  Mills 
Company,  and  collected  by  the  gar- 
nishee after  the  service  of  the  -writ, 
being  for  collection  only,  was  and  re- 
mained the  property  of  such  defend- 
ant, and  its  proceeds  in  t^e  bands  of 
the  garnishee  were  subject  to  the 
garnishment  herein. 

Stones  River  Nat.  Bank  v.  Lennan 
Mill  Co.  9  Ala.  App.  322,  63  So.  776; 
Morris  v.  Alabama  Carbon  Co.  139 
Ala.  620,  36  So.  764;  Washinsrton 
Brick,  Lime  &  Mfg.  Co.  v.  Traders  Kat. 
Bank,  46  Wash.  23,  123  Am.  St  Bep. 
912,      Pac.  157;  6  Cyc.  493. 

The  garnishee,  having  disposed  of 
the  proceeds  of  the  draft  so  drawn  by 
defendant  after  service  of  the  writ 
of  garnishment,  had  sufficient  notice 
of  the  liability  of  such  funds  to  the 
garnishment,  and  such  -disposition 
did  not  relieve  it  of  its  liability  to 
plaintiff. 

Freeman's  Nat.  Bank  v.  National 
Tube  Works.  151  Mass.  413,  8  L..RA. 
42,  21  Am.  St  Rep.  461,  24  N.  E,  779; 
Dow  V.  Taylor,  71  Vt.  337,  76  Am.  St 
Rep.  775,  45  Atl.  220;  Rosenbush  v. 
Bernheimer,  211  Mass.  146,  97  K.  E. 
984;  Ann.  Cas.  1913A,  1317;  4  Cyc. 
835;  Eufaula  Grocery  Co.  v.  Missouri 
Nat.  Bank,  118  Ala.  408,  24  So.  S89; 
Garrett  v.  Mayfield  Woolen  Mills.  163 
Ala.  602,  44  So.  1026;  3  R.  C.  L.  637; 
1  Dan.  Neg.  Inst.  6th  ed.  §  840. 

Mr.  Shaford  B.  Smyer,  for  appellee: 

The  proceeds  of  the  draft  drawn  by 
defendant  Mills  Company  were  the 
property  of  the  First  National  Bank 
of  Seattle,  and  not  of  the  defendant, 
and  were  not  subject  to  garnishment 

Farmers'  Exch.  Bank  v.  Greil  Bros. 
Co.  17  Ala.  App.  287,  84  So.  427;  Peo- 
ple's Bank  v.  Jefferson  County  Sav. 
Bank,  106  Ala.  524,  54  Am.  St.  Rep. 
59,  17  So.  728. 

Even  though  the  draft  drawn  by 
the  defendant  remained  its  property, 
the  garnishee,  having  no  notice  of 
such  ownership,  was  protected  in  pay- 
ing over  the  proceeds  hereof  to  the 
payer  of  the  draft,  and  can  set  up 
said  payment  as  a  defense  against  lia- 
bility to  plaintiff  in  this  cause. 

Gardner,  J.,  delivered  the  opin- 
ion of  the  court: 

Appellant  sued  out  an  attachment 
against  the  Fisher  Flouring  Mills 
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Company  (hereinafter  referred  to 
as  the  Fisher  Company),  a  nonres- 
ident corporation,  and  had  the  same 
executed  by  service  of  garnishment 
upon  the  Birmingham  Trust  &  Sav- 
ings Company,  and  sought  to  sub- 
ject to  the  satisfaction  of  his  claim 
the  proceeds  of  a  certain  draft 
drawn  by  said  Fisher  Company  on 
Hopson  &  Sons,  payable  to  the  First 
National  Bank  of  Seattle.  The 
draft  so  drawn  was  for  the  purchase 
price  of  a  car  of  flour  sold  by  the 
Fisher  Company  to  Hopson  &  Son, 
to  be  shipped  to  Macon,  Georgia, 
and  was  deposited  by  the  former  in 
said  First  National  Bank,  with  bill 
of  lading  attached.  The  First  Na- 
tional Bank  forwarded  the  draft, 
with  bill  of  lading  attached,  to  the 
Birmingham  Trust  &  Savings  Com- 
pany for  collection.  The  bill  of  lad- 
ing shows  the  flour  was  consigned 
by  the  Fisher  Company  to  itself, 
with  order,  "Notify  Hopson  &  Son," 
and  the  draft  was  payable  upon  ar- 
rival of  the  car  at  Macon,  Georgia. 

The  first  question  presented  for 
consideration  is  whether  or  not  the 
defendant  Fisher  Flouring  Mills 
Company,  under  the  evidence  in  this 
case,  could  have  maintained  debt  or 
indebitatus  assumpsit  against  the 
Birmingham  Trust  &  Savings  Com- 
pany for  the  funds  here  sought  to  be 
subjected.  This  is  the  test. 

A  detailed  discussion  of  the  evi- 
dence is  deemed  unnecessary,  as  a 
sufficient  outline  thereof  will  appear 
in  the  statement  of  the  case.  Suffice 
it  to  say  it  very  clearly  appears,  and 
that — as  we  understand  it — prao- 
tically  without  dispute,  that  the 
draft  in  question  was  made  payable 
to  the  First  National  Bank  for  the 
purpose  of  collection  on  account  of 
tlie  drawer.  Indeed,  there  is  no  pre- 
tense that  said  bank  became  the 
purchaser  of  the  draft.  The  Fisher 
Company  was  its  customer,  and 
while,  upon  presentation  of  the 
draft  with  bill  of  lading  attached  to 
said  bank,  credit  was  given  to  tiie 
Fisher  Company  for  the  amount 
thereof,  yet  this  was  nuule  express- 
ly conditional  by  the  contract  of  tiie 
parties,  as  appears  f^m  the  deposit 


1081 


8«  80.  «.) 

slip  set  out  in  the  report  of  the  case. 
This  deposit  slip  expressly  stated 
that  the  bank  assumes  no  respon- 
sibility on  account  of  any  of  its 
collecting  agents,  it  only  beUig  liable 
for  the  proceeds  or  actual  funds  of 
solvent  credits  which  have  come  in- 
to its  possession;  and  that,  under 
these  conditions,  the  items  previous- 
ly credited  may  be  charged  back  to 
the  depositor's  account,  and  any 
checks  of  payment  to  be  credited 
conditionally. 

So  far  as  the  question  here  con-, 
cemed  is  involved,'  we  consider  1^ 
case  of  Stones  River  Nat.  Bank  v. 
Lerman  Mill.  Co.  9  Ala.  App.  322, 
63  So.  776,  reviewed  and  approved 
by  this  court  in  Ex 
parte  Stones  River  S:roVe"Jj"."d«« 

673,  64  So.  1019,  is 
decisive  of  this  appeaL  The  holding 
in  that  case  (9  Ala.  App.  S22)  is 
well  expressed  in  the  second  head- 
note  as  follows :  *'Where  the  draw- 
er of  a  draft  indorsed  it  to  the  bank 
when  depositing  it  for  collection, 
and  the  bank  credited  the  drawer 
with  the  amount  on  his  deposit  ao- 
count,  the  bank  did  not  thereby  be- 
come the  purchaser  of  the  draft, 
since  its  liability  was  not  absolute, 
but  conditioned  upon  the  collection 
of  the  draft;  hence,  the  proceeds  of 
the  draft  in  the  hands  of  another 
bank,  to  which  it  was  sent  for  -cot- 
lection,  belonged  to  the  drawer,  for 
which  he  could  maintain  assumpsit, 
and  as  such  was  subject  to  garnish- 
ment by  his  creditor." 

The  opinion  quotes  from  the  case 
of  Eufaula  Grocery  Co.  v.  Missouri 
Nat.  Bank,  118  Ala.  408,  24  So. 
389,  and  likewise  distinguishes 
Tishomingo  Sav.  Inst.  v.  Johnson, 
146  Ala.  691, 40  So.  508. 

In  the  Stones  River  Nat.  Bank 
Case,  supra,  the  claimant  bank  oc- 
cupied the  position  of  the  First  Na- 
tional Bank  in  the  instant  case,  and 
the  draft  had  been  forwarded  to  the 
Farmers  &  Merchants  Bank  for 
collection,  as  in  this  case  it  had 
been  forwarded  to  the  Birmingham 
Trust  &  Savings  Bank.  Likewise  it 
appears  that  t£e  dejiosit  was  condi- 
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tional,  as  here,  and  it  was  held  that 
such  an  assumption  of  a  conditional 
liability  did  not  render  the  claimant 
bank  in  fact  a  purchaser  of  the 
draft,  though  formally  it  might  ap- 
pear so.  As  pointed  out  in  the 
opinion,  the  case  would  have  been 
different  had  the  claimant  bank  ac- 
tually purchased  the  draft,  or  had 
by  agreement  credited  the  amount 
of  it  on  a  debt  owed  the  claimant  by 
the  defendants. 

The  deposit  was  conditional,  with 
no  pretense  of  purchase,  and  the 
mere  fact  that  the  drawer  of  the 
draft  was  at  i^e  time  indebted  to 
the  First  National  Bank  in  an 
amount  in  excess  thereof  could  have 
no  material  bearing  upoo  the  result 
in  the  absence  of  any  agreement  or 
understanding  of  any  credit  to  be 
given  on  account  thereof,  or  any 
pretense  on  the  part  of  the  bank 
that  such  credit  was  to  be  given  or 
expected.  Indeed,  the  language 
used  on  the  deposit  slip  clearly  in- 
dicates to  the  contrary.  The  First 
National  Bank,  therefore,  was  but 
the  agent  of  the  Fisher  Company  in 
the  collection  of  the  draft.  Stones 
River  Nat.  Bank  v.  Ijerman  Mill. 
Co.  supra;  People's  Bank  v.  Jeffer- 
son County  Sav.  Bank,  106  Ala. 
524,  54  Am.  St.  Rep.  59.  17  So. 
728;  Eufaula  Grocery  Co.  v.  Mis- 
souri Nat.  Bulk,  supra;  Cosmos 
Cotton  Co.  V.  First  Nat.  Bank, 
171  Ala.  392,  32  L.R.A.(N.S.) , 
1173,  54  So,  621,  Ann.  Cas.  1913B, 
42;  Alpine  Cotton  Mills  v.  Weil, 
129  N.  C.  452,  40  S.  E.  218;  Wash- 
ington Brick,  Lime  &  Mfg.  Co. 
v.  Traders'  Nat.  Bank,  46  Wash.  23, 
123  Am.  St.  Rep.  912,  89  Pac.  157. 

We  have  considered  the  case  of 
Farmers'  Ex'ch.  Bank  v.  Greil  Bros. 
Co.  17  Ala.  App.  287,  84  So.  427, 
cited  by  counsel  for  appellee,  re- 
viewed by  this  court  in  Farmers' 
Mut.  Ins.  Asso.  v.  Smith,  203  Ala. 
697.  84  So.  924,  and  do  not  find  that 
authority  to  militate  against  the 
conclusion  here  reached.  There- 
fore, although  upon  its  face  it  might 
appear  that  the  First  National 
Bank  held  the  legal  title  to  the  draft, 
yet,  upon  the  undisputed  proof,  the 


Fisher  Company  remained  the  bene- 
ficial owner  thereof,  and  could  Have 
maintained  an  action  of  debt  for  the 
recovery  of  the  proceeds.  Morris  v. 
Alabama  Carbon  Co.  139  Ala.  620, 
36  So.  764. 

Indeed,  we  entortain  no  doubt,  as 
stated  by  counsel  in  brief,  tSmt  the 
trial  court  so  concluded  upon  these 
facts,  but  his  judgment  discharsr- 
ing  the  garnishee  was  rested  upon 
the  theory  that  it  had  paid  out  the 
money  without  sufficient  notice  that 
the  Fisher  Company  had  any  claim 
thereto.  We  cannot  agree  to  this 
conclusion  from  the  evidence  here 
presented.  Two  writs  of  garnish- 
ment were  served  on  this  bank  on 
April  7,  1917,  in  this  Identical 
cause,  the  first  at  8 :55  o'clock  in  the 
morning,  and  the  other  during  the 

afternoon  of  the  same  day,  both 

being  served  on  the  assistant  cash- 
ier. At  the  time  the  first  writ  was 
served,  the  draft  had  not  been  col- 
lected, but  was  collected  within  two 
or  three  hours  thereafter.   At  the 
time  of  the  service  of  the  second 
writ,  the  collection  had  been  made, 
and  the  proceeds  forwarded  to  the 
National  Park  Bank,  New  York,  for 
the  credit  of  the  First  National 
Bank  of  Seattle,  pursuant  to  in- 
structions, but  so  forwarded 
check  placed  in  the  mail,  and  only  * 
very  short  time  prior  to  this  secoi*^ 
writ.    The  Birminghapi  bank  ^ 
this  draft  in  its  possession  sev©^^ 
days  prior  to  the  service  of  '^zl 
garnishment  writ:    It  was  dr»'^^\z 
by  Fisher  Flouring  Mills  Comp*^'^^ 
and,  while  it  was  payable  to 
First  National  Bank,  it  was  *'**ljf 
payable  on  the  arrival  of  the 
flour  at  Macon,  Georgia.  Attac^^^ 
to  the  draft  was  an  invoice  ai»** 
bill  of  lading  for  the  car  of 
shipped  by  the  Fisher  Company 
itself,  with  order  "Notify  Hop^° 


&  Son,"  the  drawee.  Across 
face  of  the  draft  was  writterx 


in 


large,  underscored  letters,  "Preg^^, 
through  Birmingham  Tnist  &  &^ 
ings  Bank,  Birmingham,  Alabar*^Sie 
thus  seemingly  indicating  that;  ^ 
drawer  reserved  some  control 
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direction  over  the  manner  of  its  col- 
lection. 

The  name  of  the  drawer  suggest- 
ed that  it  was  in  the  flour  business, 
and  ^e  garnishee  bank  must,  of 
course,  be  held  to  know  that  one  of 
the  most  important  functions  of  a 
bank  is  to  make  collections  for  its 
customers.  The  draft,  as  previously 
stated,  was  payable  only  upon  the 
arrival  of  the  car  of  flour  at  Macon, 
Georgia,  shipped  from  the  distant 
fltate  of  Washington.  The  gar- 
nishee, upon  being  served  with  the 
first  writ,  must  have  been  put  upon 
notice  thereby  that  the  plaintiff,  at 
least,  was  insisting  that  the  pro- 
ceeds belonged  to  the  Fisher  Com- 
pany, and  that  the  issuance  of  the 
writ  was  not  merely  an  idle  cere- 
mony. But  the  bank  did  nothing 
more  than  to  merely  file  on  the  same 
day  a  general  answer  denying 
indebtedness.  Another  writ  was 
served  between  3  and  4  o'clock  of 
that  same  day,  and  the  evidence  of 
the  assistant  cashier  would  indicate 
that  he  understood  the  purpose  of 
fhe  writ;  for  when  asked  as  to  the 
time  of  its  service,  he  replied  that 
there  was  "a  notation  on  the  garn- 
ishment writ  that  it  was  mailed  that 
afternoon  between  3  and  4  P.  M." 
Notwithstanding  the  service  of  the 
two  writs,  no  inquiry  whatever  was 
made  by  the  bank;  and,  notwith- 
standing the  fact  that  a  check  for 
the  proceeds  had  doubtless  less  than 
an  hour  previously  been  placed  in 
l^ie  mail,  yet  no  effort  was  made  to 
intercept  the  mail,  or  stop  the  pay- 
ment of  the  check,  which  no  doubt 
could  easily  have  been  done.  As 
said  by  this  court  in  White  v.  Simp- 
son, 107  Ala.  386, 18  So.  151 :  "The 
service  of  a  garnishment  creates  a 
lien  on  the  debt  or  demand  due  or 
owing  from  the  garnishee, — ^a  lien 
which  is  inchoate,  but  is  incapable 
of  impairment  by  any  arrangement 
or  transaction  between  the  defend- 
ant and  the  garnishee,  or  by  any  act 
of  either." 

And  again,  in  Ely  v.  Blacker,  112 


89  So.  ee.) 

Ala.  311,  20  So.  570 :  "In  legal  con- 
templation, the  garnishee  stands  in- 
different between  the  plaintiff  in 
judfiTnent  and  the  defendant.  It  is 
nothing  to  him  whether  the  one  or 
the  other  is  entitled  to  the  fund  in 
his  hands.  His  only  concern  is  to 
pay  it  to  that  one  who  shall  be  ad- 
judged entitled  to  it.  He  has  no 
right  to  intercept  or  intervene  in 
any  way  in  the  contest  between 
them,  but  he  must  stand  still  until 
that  contest  is  determined  between 
them  alone,  and  then  pay  to  the  suc- 
cessful party.  If,  instead  of  this 
plain  and  safe  course,  he  pays  to 
either  party  before  the  contest  is  de- 
cided, he  does  so  at  his  own  risk  and 
in  his  own  wrong." 

We  are  of  the  opinion  the  facts 
and  circumstances  indicate  sufficient 
notice  to  the  Birmingham  Trust  & 
Savings  Company  to  place  it  on  in- 
quiry as  to  the  ownership  of  the 
proceeds  of  this  ^ 
draft,  and  that  or-  ■otiee  to 
dinary  prudence  re- 
quired  that  they  should  hold  the 
same  subject  to  the  court  proceed- 
ings, and  suggesting  the  First  Na- 
tional Bank  as  claimant  thereof. 
The  garnishee  stands  indifferent, 
and  this  was  the  plain  and  safe 
course  they  should  have  pursued. 
Disregard  of  the  garnishment  writs 
was  its  own  wrong,  and  at  its  own 
risk. 

The  conclusion  is  reached  that  the 
court  below  erred  in  discharging  the 
garnishee,  but  should  have  held  ihat 
the  contention  of  the  plaintiff  was 
sustained,  and,  after  determining 
the  amount  of  liability  of  fhe  gar- 
nishee, continued  the  garnishment, 
ordering  that  the  funds  await  the 
result  of  the  principal  suit.  Warren 
V.  Matthews,  96  Ala.  183, 11  So.  285. 

The  judgment  will  be  reversed, 
and  the  cause  remanded,  to  be  pro- 
ceeded with  in  accordance  with 
these  views. 

Anderson,  Ch.  J.,  and  Sayre  and 
Miller,  JJ.,  concur. 
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The  earlier  cases  on  this  question 
are  discussed  in  the  note  in  11  AL.R^ 
at  pages  1043  et  aeq. 

Rule  wkere  titers  la  no  MTVAMneKt  that 
paper  Li  takes  for  eoUeetlosi  tfoetrlme 
tliat  title  raaalns  Im  tko  depoBltMFi 
is  BOBoral. 

See  earlier  cases  on  tiiia  question  in 
earlier  note,  at  pages  1064  et  seq. 

It  is  held  in  First  Nat  Bank  v. 
Munding  (1921)  —  Okla.  — ,  200  Fac. 
158,  that  title  does  not  pasa  to  the 
bank  where  the  drawer  of  a  draft  de- 
posits it  in  the  bank  with  which  he  la 
transacting  his  banking  business,  and 
receives  credit  in  his  checking  ac- 
count for  the  amount  of  the  draft, 
subject  to  the  right  of  the  bank  to 
charge  the  draft  back  to  him  if  not 
paid,  and  with  the  agreement  that  the 
bank  will  charge  him  interest  on  the 
amount  of  the  draft  until  the  mon- 
ey is  received;  such  a  transaction 
amounts  to  a  receipt  by  the  bank  for 
collection. 

See  the  reported  case  (Alexander 
T.  BiRiiiNOHAM  Teust  &  Sav.  Co.  ante, 
1079). 

Role  where  there  is  no  asreement  that 
paper  is  taken  for  eoUeotionf  doe- 
trine  that  title  paMoa  to  tko  bank| 
In  seneval. 

The  earlier  cases  on  tiiis  question 
are  discussed  in  the  earlier  note,  at 
pages  1060  et  aeq. 

The  majority  rule,  as  stated  in  § 
rV.  b,  of  the  earlier  note,  at  page  1060, 
that  where  there  is  no  definite  under- 
standing between  the  depositor  and 
the  bank  as  to  the  ownership  of  paper, 
but  the  paper  is  indorsed  by  an  un- 
restricted indorsement,  and  deposited 
in  the  usual  course  of  business  with 
the  bank,  which  gives  credit  to  the 
depositor  for  the  amount  thereof, 
with  the  right  to  draw  thereon,  title 
passes  to  the  bank,  has  been  adhered 
to  in  the  following  cases,  decided 
since  the  date  of  that  note.  Provi- 
dent Nat.  Bank  v.  Cairo  Flour  Co. 
(1921)  —  Tex.  Civ.  App.  — ,  226  S. 


W.  499.  In  Farmers'  State  Bank  t. 
A  F.  Hardie  &  Co.  (1921)  —  Tea,  Ov. 
App.  — ,  230  S.  W.  524,  the  court  h«ld 
that  when  a  draft  was  d^vered  hr 
the  owner  to  his  bank,  which  there- 
upon gave  him  unqualified  credit 
therefor,  the  bank  became  the  owner 
of  the  draft  On  facts  somewhat 
similar  to  those  in  Provident  Nat 
Bank  v.  Cairo  Flour  Co.  supra,  finding 
was  made  by  the  trial  court  in  Com- 
mercial Nat  Bank  v.  Held  Bros. 
(1921)  —  Tex.  Civ,  App.  — ,  226  3.  W. 
806,  that  the  title  remained  In  the  d^ 
positor,  but  the  case  was  disposed  of 
in  the  appellate  court  on  other 
grounds. 

That  title  passed  to  the  bank  is 
held  in  the  case  of  a  check  drawn  on 
the  bank  with  which  it  is  deposited, 
in  Cohen  v.  First  Nat  Bank  (1921) 
—  Ariz,  16  AL.R.  701,  198  Fac 
122. 

Where  a  draft  with  bill  of  lading 
attached  is  deposited  by  the  drawer 
with  his  bank  as  so  much  cash,  and 
the  bank  thereupon  credits  him  with 
the  amount,  which  he  at  once  checks 
against  in  the  regular  course  of  busi- 
ness, title  passes  to  the  bank.  Unioa 
Nat  Bank  v.  Mainea-Hough  Motor  Co. 
(1921)  —  Colo.  — .  197  Pac.  75S.  For 
cases  holding  that  title  passes  when 
the  depositor  actually  drawa  on  the 
credit  thus  received,  see  the  earlier 
note,  at  page  1062. 

Title  to  a  check  indorsed  the 
payee  '*for  deposit,"  and  deposited 
with  a  bank,  which  paid  the  holder 
the  full  amount  of  the  check,  wss 
held  to  pass  to  the  bank  in  Midwest 
Nat.  Bank  &  T.  Co.  v.  Niles  &  W.  Sav. 
Bank  (1921)  —  Iowa,  — ,  180  N.  W. 
881.  This  conclusion  is  based  largely 
upon  the  fact  that  when  the  check 
was  presented  to  the  bank,  thus  in- 
dorsed, the  bank  sent  a  telegram  to 
the  drawee,  asking  if  it  would  be  paid, 
and,  upon  receipt  of  an  affirmative  an- 
swer, paid  the  check,  as  above  stated. 
There  is  an  indication  in  the  opinion 
that  if  the  telegram  In  question  had 
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not  been  sent  and  received,  the  form 
of  the  indorsement  mi^ht  have  re< 
quired  a  different  holdinsr;  but  this 
case  is,  as  above  stated,  decided  large- 
ly apon  the  effect  of  the  passing  of 
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the  telegram.   For  cases  adhering  to 

the  rule  that  title  passes  to  the  bank 
in  case  of  indorsement  "for  deposit/* 
see  page  1066  of  the  earlier  note. 

W.  A.  B. 


FRED  NOHL,  Appt, 

V. 

BOARD  OF  EDUCATION  OF  THE  CITY  OF  ALBUQUERQUE. 
Smo  MeaBto&  Bwpreme  Court  — /tay  1,  1991* 

(—  N.  M.  — ,  199  Pac  378.) 

Schoois     power  to  carry  insurance  for  teachers. 

1.  Boards  of  education  of  municipal  school  districts  (Laws  1917,  §  8, 
chap.  105),  are  given  authority  to  defray  "all  other  expenses  connected 
with  the  proper  conduct  of  the  public  schools  in  their  respective  districts." 
Held,  in  a  suit  to  enjoin  the  expenditure  of  school  funds  for  the  purpose  of 
carrying  group  insurance  for  teachers  and  employees,  where  the  pleadings 
admit  that,  by  carrying  such  group  insurance,  the  school  board  is  enabled 
to  procure  better  teachers,  and  to  retain  such  teachers  in  its  employ  by 
80  doing  at  a  much  less  expense  than  would  otherwise  be  necessary,  or 
except  upon  the  payment  of  much  larger  salaries,  such  an  expenditure  is 
connected  with  the  proper  conduct  of  the  public  schools,  and  within  the 
discretion  intrusted  to  the  board  of  education. 

iSee  note  on  this  question  beginning  on  page  1089.] 

Courts  —  power  to  review  political  cretion  of  such  bodies,  the  exercise  of 

qaestions.  that  discretion,  in  good  faith,  is  con- 

2.  A  court  of  equity  will  not  sit  In  elusive,  and  will  not,  in  the  absence 
review  of  the  proceedings  of  subordi-  of  fraud,  he  disturbed. 

nate  political  or  municipal  tribunals;  [See  14  R.  C.  L.  874;  24  B.  G.  L. 
and,  where  matters  are  left  to  the  dis-  576.] 

Headnotes  by  Robebts,  Ch.  J. 


Appeal  by  plaintiff  from  a  decree  of  the  District  Court  for  Bernalillo 
County  (Hickey,  J.)  in  favor  of  defendant  in  an  action  brought  to  enjoin 

it  from  paying  further  instalments  of  premium  on  a  policy  of  group  in- 
surance on  the  lives  of  its  teachers  and  other  employees.  Affirmed, 
The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  F.  O.  Westeraeld,  for  appellant:    Holovtchiner.  101  Neb.  248,  L.R.A. 


Defendant  did  not  have  the  power 
and  authority  to  contract  and  to  pay 
mon^  out  of  i^e  public  funds  as 
premiums  on  life  insurance  policies 
insuring  the  lives  of  its  employees. 

24  R.  C.  U  p.  593,  §  45;  Shanklin  v. 
Boyd,  146  Ky.  460,  38  L.R.A.(N.S.) 
710,  142  S.  W.  104;  State  ez  reL  Jen- 
nison  v.  Rogers,  87  Minn.  130,  58. 
LJI.A.  663,  91  N.  W.  430;  Whittaker. 
V.  Salem,  216  Mass.  483,  104  N.  E.  369, 
Ann.    Cas.    1915B,   794;    Smith  v. 


1917E,  331,  162  N.  W.  630. 

Messrs.  Siaims  &  Botts,  for  appel- 
lee: 

The  ^cpense  complained  of  is  one 
"connected  with  the  proper  conduct 
of  the  public  schools,"  and  with  the 
maintenance  of  a  system  of  graded 
schools. 

State  ex  rel.  Haig  v.  Hauge.  37  N. 
D.  583,  LJI.A.1918A,  522,  164  N.  W. 
289:  1916-17  Ops.  Atty.  Gen.  288,  292. 

The  decision  and  determination  by 
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the  board  of  education,  in  the  exercise 
of  their  discretion,  that  the  cocpense 
complained  of  is  "connected  with  the 
proper  conduct  of  the  public  schools," 
should  not  be  disturbed  or  interfered 
with  by  the  courts,  there  being  no 
fraud. 

24  R.  C.  L.  673,  576.  §§  21,  24;  Dis- 
trict of  Columbia  v.  Dean,  38  App.  D. 
C.  182,  S8  UR.A.(N.S.)  513. 

The  insurance  provided  by  the  ex- 
penditure-complained of  is  an  added 
salary  allowance  to  the  teachers, 
which  the  defendant  is  obligated  to 
provide  by  its  contract  of:  employ- 
ment. 

State  ex  rel.  Haig  v.  Hague,  Bupra. 

Roberts,  Ch.  J.,  delivered  the 
opinion  of  the  court: 

Appellant,  a  taxpayer  of  the  city 
of  Albuquerque,  brought  this  action 
to  enjoin  the  board  of  education  of 
the  city  of  Albuquerque  from  pay- 
ing further  instalments  of  premium 
on  a  policy  of  group  insurance  upon 
the  lives  of  the  latter's  teachers  and 
other  employees.  From  the  judg- 
ment and  decree  for  the  defendant, 
plaintiff  aiqpealed. 

The  cause  was  decided  upon  the 
pleadings,  and  there  was  no  dispute 
as  to  the  facts.  The  board  of  educa- 
tion of  the  city  of  Albuquerque  had 
contracted  with  the  Equitable  Life 
Insurance  Society  to  furnish  group 
life  insurance  for  the  teachers  and 
employees  of  the  board  of  education, 
under  the  terms  of  which  the  insur- 
ance continued  in  force  during  the 
year  contracted  for,  if  such  em- 
ployees remained  in  the  employ  of 
the  board  for  such  period,  and  was 
to  be  renewed  annually,  and,  upon 
the  death  of  any  of  such  employees, 
the  beneficiary  named  by  such  em- 
ployee received  from  $500  to  $2,000, 
depending  upon  the  length  of  serv- 
ice of  such  employee  with  the  board. 
Such  insurance  was  payable  to  the 
emi^oyee  in  case  of  total  and  perma- 
nent disability.  The  monthly  premi- 
ums paid  for  such  insurance  by  the 
board  varied  in  amounts  from  $70 
to  $90,  depending  upon  the  age  and 
length  of  service  of  its  employees 
for  the  time  being.  The  funds  were 
paid  out  of  the  public  school  funds 
of  the  municipal  school  district,  and 
it  was  idleged  in  the  complaint  tiiat 


the  school  district,  unless  enjoined, 
would  continue  the  pasnnent  of  such 
monthly  premiums  out  of  the  public 
school  funds  aforesaid.  The  com- 
plaint alleged  that  such  payment  of 
the  funds  for  such  use  constituted 
a  misapplication  and  a  misappropri- 
ation of  the  same,  to  the  breparable 
damage  of  plaintiff  and  those  simi- 
larly situated.  The  answer  admit- 
ted the  facts  set  forth  in  the  com- 
plaint, but  denied  that  the  payment 
of  the  money  constituted  a  misap- 
plication of  the  funds  or  a  misappro- 
priation of  the  same,  and  farther 
alleged : 

"That  defendant  employs  119 
teachers  and  10  other  employees  in 
the  conduct  of  the  public  schools  in 
its  district,  and  that  the  average 
monthly  cost  and  expense  of  said 
insurance  for  each  such  teacher  and 
employee  does  not  exceed  85  cents 
for  each  such  employee. 

"That  each  of  defendant's  aaM 
teachers  and  other  employees  de* 
sires  insurance  upon  his  life,  and 
that  they  cannot,  by  clubbing  to- 
gether, voluntary  association,  or 
otherwise  than  ^ough  defendant 
as  their  employer  and  at  defend- 
ant's expense,  obtain  insurance  of 
the  kind  and  character  described  in 
plaintiff's  complaint,  or  insurance  of 
equal  value  in  proportion  to  cost; 
and  many  employees,  on  account  of 
family  hiscory,  physical  condition, 
and  other  obstacles,  could  not  ob- 
tain individual  insurance,  or  any  in- 
surance other  than  in  the  form  de- 
scribed in  plaintiff's  complaint. 

•■That  the  efficiency  and  useful- 
ness to  the  public  and  to  the  schools 
of  the  teaching  force  is  greatly  in- 
creased by  permanency  and  length 
of  time  of  service  of  teachers,  and 
that  by  incurring  the  small  expense 
necessary  to  pay  said  insurance  de- 
fendant has  been  able  to  secure  and 
retain,  and  has  secured  and  retained, 
the  services  of  more  efficient  and 
loyal  teachers  and  other  employees, 
and  has  increased  the  efficiency  and 
usefulness  of  its  said  employees  to 
a  much  greater  extent  than  would 
have  been  possible  otherwise  with- 
out expending  much  larger  sums  for 
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hififher  salaries,  and  that  thereby 
defendant  has  increased  the  efficien- 
cy»  welfare,  and  usefulness  of  the 
public  schools  under  its  jurisdiction 
and  control  at  a  minimum  of  ex- 
pense to  the  taxpayers. 

*1%at  def endant»  by  its  proper  of- 
ficers and  directors,  has  decided  and 
determined,  under  all  the  facts  and 
circumstances,  that  the  procuring 
and  carrying  of  said  insurance,  and 
the  incurring  of  the  expense  there- 
of, will  increase,  and  has  increased, 
the  permanency,  ability,  efficiency, 
and  loyalty  of  its  teachers  and  other 
employees  commensurate  with  the 
amount  of  expense,  and  that  such 
expense  is  connected  with  the  prop- 
er conduct  of  the  public  schools  in 
its  district. 

"That  the  payment  of  further 
monthly  premiums  on  said  insur- 
ance policy  by  defendant  will  be  de- 
fraying expenses  connected  with 
the  proper  conduct  of  the  public 
schools  in  its  district,  and  is  such 
an  expense  as  defendant  is  required 
and  given  power  by  law  to  defray, 
and  that  defendant's  decision  and 
determination  thereof,  in  the  exer- 
cise of  the  judgment  and  discretion 
of  its  officers  and  directors,  should 
not  be  disturbed  or  interfered  with 
by  this  <£ourt." 

A  stipulation  was  ffied,  as  fol- 
lows: 

"(1)  That  each  and  all  of  the  al- 
legations of  plaintiff's  complaint  are 
true,  except  that  defendant  denies 
the  correctness  and  soundness  of 
the  legal  conclusions  contained  in 
paragraph  6  of  said  complaint,  ad- 
mitting, however,  in  event  only  that 
it  should  be  finally  determined  that 
defendant  is  without  authority  of 
law  to  pay  the  insurance  premiums 
complained  of,  that  plaintiff  is  irrep- 
arably damaged  and  has  no  ade- 
quate remedy  at  law. 

"(2)  That  each  and  all  of  the  al- 
legations of  defendant's  answer  are 
true,  except  that  plaintiff  denies  the 
correctness  and  soundness  of  the 
legal  conclusions  contained  in  para- 
graph 6  of  said  answer. 

"(3)  That  the  court  may  render 
judgment  on  the  plea^ga  and  this 
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stipulation  for  such  party  as,  in  the 
court's  opinion,  may  be  entitled 
thereto,  and  the  parties  hereto  move 
the  court  to  so  do." 

The  single  question  for  determina^ 
tion  is  whetiier  the  payment  of 
money  for  the  purpose  stated  was 
a  misapplication  or  misappropria- 
tion of  the  school  funds,  and  the 
solution  of  the  question  depends  up- 
'  on  the  statute.  Section  8  of  chapter 
105,  Laws  1917,  which  controls, 
reads  as  follows;  "County  boards 
of  education  and  boards  of  educa- 
tion of  municipal  districts  shall 
have  power  and  be  required  to  pro- 
vide, by  building,  purchasing,  or 
leasing,  suitable  schoolhouses ;  to 
keep  same  in  repair,  to  provide  the 
necessary  furniture  therefor,  to  pro- 
vide for  fuel  and  light,  for  the  pay- 
ment of  the  teachers'  wages  as  well 
as  other  employees,  excepting  only 
the  county  school  superintendent; 
to  provide  for  the  payment  of  in- 
terest on  school  bonds  and  to  re- 
demption thereof,  and  to  defray  all 
other  expenses  connected  with  the 
proper  conduct  of  the  public  schools 
in  their  respective  districts." 

Was  the  expenditure  "connected 
with  the  proper  conduct  of  the  pub- 
lic schoolig?"  It  vill  be  observed 
that  the  expenditure  of  the  funds 
under  this  statute  is  left  entirely  In 
the  discretion  and  judgment  of  the 
school  board,  so  long  as  such  ex- 
penditure can  be  reasonably  said  to 
be  conducive  to  the  proper  conduct 
of  the  schools.  In  High  on  Injunc- 
tions, vol.  2,  §  1240,  the  author  says : 
"A  municipal  corporation  being  a 
political  body  clothed  with  certain 
legislative  and  discretionary  powers, 
equity  is  ordinarily  adverse  to  in- 
t^ering  by  injunction  with  the  ex- 
ercise of  those  powers  at  the  suit  of 
a  private  citizen.  And  no  principle 
of  equity  jurisprudence  is  better 
established  than  that  courts  of 
equity  will  not  sit  in  review  of  the 
proceedings  of  subordinate  political 
or  municipal  tribunals,  and  that 
where  mattera  are  c^„^^^^,,  ^ 
left  to  the  discre-  wti^w  *oiitiemi 
tion  of  such  bodies, 
the  exercise  of  that  discretion  in 
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good  faith  is  conclusive,  and  will 
not,  in  the  absence  of  fraud,  be  dis- 
turbed." 

The  text  is  abundantly  supported 
by  authority,  and  there  are  no  cases 
to  the  contrary.  The  expenditure 
of  public  funds  raised  by  taxation 
or  other  methods  for  public  pur^ 
poses  must  necessarily  be  intrusted 
by  the  legislature  to  public  agencies, 
and  these  agencies  are  required  to 
exercise  discretion  and  judgment  in 
determining  the  purpose  for  which 
such  money  will  be  spent,  within  the 
limits  of  the  authority  granted,  and 
courts  will  not  interfere  unless  there 
is  a  clear  departure  from  the  legis- 
lative authority.  In  the  manage- 
ment and  conduct  of  public  schools 
of  the  state  the  school  authorities 
are  called  upon  to  determine  the  ob- 
jects and  purposes  for  which  the 
school  funds  shall  be  expended, 
within  the  limits  of  the  authority 
granted,  which  will  prove  beneficial 
to  and  promote  the  interests  of  edu- 
cation, and  to  expend  money  daily 
for  such  purposes. 

It  is  admitted  that  the  securing 
of  group  insurance  for  the  teachers 
enables  the  board  of  education  to 
procure  a  better  class  of  teachers, 
and  prevents  frequent  changes  in 
the  teaching  force.  This  is  certain- 
ly desirable  and  conducive  to  the 
"proper  conduct  of  the  public 
schools."  School  funds  are  now  be- 
ing spent  in  all  the  school  districts 
of  the  state,  and  in  many,  if  not  all 
of  the  other  states,  for  purposes 
and  objects  unquestionably  proper, 
gauged  by  our  advancing  civiliza- 
tion, which,  a  quarter  of  a  century 
ago,  would  have  been  considered 
highly  improper.  In  many  of  the 
schools  we  have  mechanical  instruc- 
tion in  many  of  the  trades  and  pro- 
fessions which,  not  so  many  years 
ago,  would  not  have  been  tolerated. 
The  teaching  of  music,  arts,  and 
science  has  become  a  recognized  ne- 
cessity. Many  things  are  provided 
now  for  the  comfort  and  convenience 
of  both  teachers  and  pupils  which 
heretofore  would  have  been  pro- 
hibited by  injunction  as  an  improp- 


er expenditure  of  public  funds.  In 
some  of  the  schools  of  the  state 
gymnasiums,  swimming  pools,  play- 
grounds, and  other  forms  of  recre- 
ation, amusement,  and  diversion  are 
provided,  because  it  is  recognized  hj 
advanced  public  sentiment  that  such 
instrumentalities  are  calculated  to 
and  do  promote  the  cause  of  educfr* 
tion,  and  tend  to  better  the  schools 
and  keep  the  pupils  and  teachers 
satisfied  and  contented.  Many  cor- 
porations employing  large  numbers 
'  of  laborers  throughout  the  country 
carry  group  insurance  on  such  em- 
ployees with  the  same  object  in 
view  as  that  which  evidently  was 
in  the  minds  of  the  members  of  the 
board  of  education  of  the  city  of 
Albuquerque  when  the  insurance  in 
question  was  purchased.  In  many 
parts  of  the  state  we  have  consoli- 
dated schools,  where  conveyances 
are  hired,  or  means  of  transporta- 
tion provided,  by  which  pupils  Uvmg 
at  long  distances  from  the  school 
are  transported  to  and  from  the  con- 
solidated school.  The  power  of 
boards  of  education  to  do  so  has 
never  been  questioned,  because  it  is 
recognized  that  better  schools  are 
thus  provided,  and  the  cause  of  edu- 
cation is  promoted. 

It  is  dear  that  the  courts  should 
not  interfere  with  the  discretion  in- 
trusted to  boards  of  education  under 
the  statute,  unless  it  plainly  appears 
that  there  has  been  a  gross  abuse 
of  such  discretion,  and  that  the 
funds  are  being  spent  for  purposes 
and  objects  which  have  no  relation 
to  the  public  schools.  This  cannot 
be  said  in  this  case.  Some  cases  are 
cited  by  both  par-  ,  ^  , 
ties,  but,  as  they  all  tS'*S2i:;'i:i" 
depend  upon  the  in-  "Mm'^' 
terpretation  of  stat- 
utes, they  do  not  afford  much  assist- 
ance. Appellant  cites  the  cases  of 
Whittaker  v.  Salem,  216  Mass.  483, 
104  N.  E.  369,  Ann.  Caa.  1915B,  794; 
Shanklin  v.  Boyd,  146  Ky.  460,  38 
L.R.A.<N.S.)  710,  142  S.  W.  1041; 
State  ex  rel.  Jennison  v.  Rogers,  87 
Minn.  130,  58  LJLA.  663,  91  N.  W. 
4S0;  Smith  v.  Hok>vtchiner,  101 
Keb.  248,  UBJV.1917E»  331,  162  N, 
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W.  630.  And  appellee  cites  the 
cases  of  District  of  Columbia  v. 
Dean.  88  App.  D.  C  182,  38  L.R.A. 
(N^.)  513.  But,  as  stated,  these 
cases  were  all  decided  under  loc^ 
statutes,  and  are  influenced  more  or 
less  by  the  same. 
For  the  reasons  stated,  we  con- 
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elude  that  the  expenditure  was 
proper,  and  the  judgment  of  the 
trial  court  will  be  affinned;  and  it  is 
80  ordered. 

Raynolds,  J^,  concurs. 

Parker,  J.,  being  absent,  did  not 
participate. 


ANNOTATION. 


Right  to  me  public  funds  to  cunry  iosaruice  for  public  officers  or  cn^ilosrees. 


The  decision  in  the  reported  case 
(NoHL  V.  Board  op  Education,  ante, 
1085),  wherein  the  question  of  the 
right  of  a  board  of  education  to  use 
the  school  funds  for  the  purpose  of 
carrying  group  insurance  for  school- 
teachers and  employees  was  involved,' 
is  based  on  a  statute  giving  the  county 
board  of  education  the  authority, 
among  other  things,  "to  defray  all  ex- 
penses connected  with  the  proper 
conduct  of  the  public  schools  in  their 
respective  districts."  It  being  ad- 
mitted that  the  group  insurance  was 
conducive  to  the  proper  conduct  of 
the  school  by  enabling  the  county 
board  of  education  to  procure  and  re- 
tain a  better  class  of  teachers,  the 
court  held  that  the  payment  therefor 
from  the  school  funds  was  a  proper 
expenditure. 

There  seems  to  be  but  one  other 
case  passing  on  the  question  of  the 
right  to  use  public  funds  to  cany  in- 
surance for  public  employees.  In 
People  ex  rel.  Terbush  &  Powell  v. 
Dibble  (1921)  189  N.  Y.  Supp.  29, 
affirmed  without  opinion  in  (1921)  196 
App.  Div.  913,  186  N.  Y.  Supp.  951,  it 
appeared  that  the  common  council  of 
a  city  passed  an  ordinance  authorizing 
the  mayor  to  enter  Into  contracts 
insuring  the  officers  and  employees  of 
the  city  other  than  those  whose  salary 
was  fixed  by  law.  The  insurance  was 
duly  taken  out,  and  money  appropriat- 
ed for  the  payment  of  the  premium 
on  the  policy.  The  comptroller  re- 
fused to  pay  the  premium,  claiming 
that  the  city  had  no  authority  in  law 
to  make  such  a  contract  of  insurance. 
On  an  application  for  a  writ  of 
10  A.L.B.-49. 


mandamus  to  compel  the  comptroller 
to  pay  the  premium,  the  court  held 
that  the  city  had  no  authority  under 
any  statute  or  charter  to  enter  into  a 
contract  insuring  its  employees  for 
their  own  benefit,  saying:  "Undoubt- 
edly in  these  acts  may  be  found  im- 
plied, as  well  as  express,  powers  con- 
ferred upon  second-class  cities  to 
determine  and  regulate  the  number, 
mode  of  selection,  terms  of  employ- 
ment, qualifications,  powers,  and 
duties,  and  compensation  of  all  em- 
ployees of  such  cities;  but  these  pro- 
visions are  a  long  way  from  conferring 
upon  a  city  the  power  to  insure  its 
employees  without  regard  to  their 
physical  condition,  efficiency,  or  capac- 
ity, compensation,  or  value  of  serv- 
ices. The  employee  receiving  a  small 
wage  receives  as  much  insurance  as 
he  who  performs  more  efficient  service 
and  receives  a  larger  wage.  If  this 
system  of  insurance  may  be  upheld, 
there  is  no  reason  why  the  city  may 
not  hire  the  houses  for  its  employees, 
provide  for  their  clothing  while  in  the 
employment  of  the  city,  or  make  any 
other  provisions  for  them,  and  that 
entirely  outside  of  anything  directly 
connected  with  their  employment  or 
their  duties.  This  insurance  has  no 
relation  to  the  public  health,  public 
morals,  nor  the  public  safety,  nor  any 
of  the  other  objects  which  come  with- 
in the  scope  of  the  city's  power. 
Attention  is  called  to  the  granting  of' 
pensions  to  city  employees,  but  it  will 
be  noted  in  such  cases  the  action  of 
the  city  authorities  is  provided  for  by 
legislative  enactment."       Ia  W.  B.  - 
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J.  J.  EDWARDS,  Appt 

Joim  Supreme  Oowrt— /una  »a,  102 1, 

(—  Iowa.  —,  183  N.  W.  683.) 

Time  —  computation  —  until  specified  day. 

1.  Giving  until  a  specified  day  for  filing  a  motion  for  new  trial  includes 
that  day. 

[See  note  on  this  question  beginning  on  page  1094.] 


New   trial — newly   discovered  evi- 
dence —  lack  of  diligence. 

2.  One  seeking  a  new  trial  for  newly 
discovered  evidence  cannot  be  accused 
of  lack  of  diligence  when  he  possesses 
no  means  of  knowing  that  the  evi- 
dence subsequently  discovered  was 
previously  obtainable. 

[See  20  R.  G.  L.  289  et  seq.] 
Appeal  —  discretion  as  to  new  trial. 

8.  Where  the  right  to  a  new  trial  on 
the  ground  of  newly  discovered  evi- 
dence is  statutory,  the  discretion  of 
the  fjrial  court  in  refusing  it  will  not 
be  interfered  with  on  appeal  unless  a 
reasonably  clear  case  of  abuse  of  dis- 
cretion is  presented. 

[See  2  R.  C.  L.  217.] 
New  trial-— when  granted  for  newly 

discovered  evidence. 

4.  If  proifered  evidence  in  support 
of  a  motion  for  new  trial  presents 
material  facts  germane  to  the  issue  in 
controversy,  which,  considered  with 
the  evidence  presented  on  the  trial, 
might  cause  a  jury  to  take  the  other 
view,  a  new  trial  should  be  granted. 

[See  20  R.  C.  L.  293,  294.] 


• —  character  of  evidence  necessary. 

6.  Newly  discovered  evidence  does 
not  authorize  a  new  trial  if  it  is  merely 
cumulative,  or  of  an  impeaching 
character. 

[See  20  R.  C.  L.  294,  296.]  • 

—  what  is  cumulative  evidence. 

6.  Affidavits  for  a  new  trial  in  an 
action  for  commission  for  selling  a 
farm,  that  plaintiif  had  told  affiants 
that  the  amount  of  his  commission 
was  what  he  had  received,  and  that  he 
had  been  paid  in  full,  are  not  merely 
cumulative,  where  they  refer  to  differ- 
ent conversations  than  any  testified 
to  at  the  trial,  and  re,cite  facts  which 
were  not  established  by  any  testimony 
offered  at  the  trial. 

— 'impeachii^  testimony. 

7.  Affidavits  for  new  trial  in  an 
action  for  commission  in  selling  a 
farm,  that  plaintiff  told  affiants  that 
he  had  received  the  whole  amount  due 
for  the  service,  do  not  simply  tend  to 
impeach  plaintiff,  so  as  not  to  be 
ground  for  new  trial. 

[See  20  R.  G.  L.  295.] 


Appeal  by  defendant  from  a  judgment  of  the  District  Court  for  Union 
County  (Evans,  J.)  in  favor  of  plaintiff,  and  overruling  a  motion  for  new 
trial  in  an  action  brought  to  recover  a  commission  for  services  rendered 
by  plaintiff  ir  securing  a  purchaser  for  defendant's  farm.  Reversed. 

The  facts  eve  stated  in  the  opinion  of  the  court. 

Messrs.  Hlgbee  &  McEniry,  for  ap-    Tegeler  v.  Jones.  33  Iowa,  234;  Mur- 


pellant : 

The  defendant  used  due  diligence  in 
discovering  evidence  for  the  trial. 

Des  Moines  v.  Frisk,  176  Iowa,  702, 
158  N.  W.  590;  State  v.  Lowell,  123 
Iowa,  427,  99  N.  W.  125. 

The  discretion  of  a  court  in  over- 
ruling a  motion  for  a  new  trial  is  a 
legal  one,  and  subject  to  review  by 
the  supreme  court. 

Shepherd  v.  Brenton,  16  Iowa,  84; 


ray  v.  Weber,  92  Iowa,  757,  60  N.  W. 
492 ;  Grotte  v.  Schmidt,  80  Iowa,  454. 
45  N.  W.  771 ;  Dobberstein  v.  Emmet 
County,  176  Iowa,  96,  155  N.  W.  815; 
Mullong  V.  Mullong,  178  Iowa.  552, 
159  N.  W.  994. 

The  admissions  against  interest 
offered  are  not  cumulative  of  evidence 
given  on  the  trial. 

Mayer  v.  Hamre,  162  Iowa,  662, 
144  N.  W.  334;  Wayt  v.  Burlington, 
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C.  R.  &  M.  R.  Co.  45  Iowa,  217;  Des 
Moines  v.  Frisk,  176  Iowa,  702,  158 
N.  W.  590;  Means  Bros.  v.  Yeager,  96 
Iowa,  694,  65  N.  W.  993;  BuUard  v. 
BuUard,  112  Iowa,  423,  84  N.  W.  513; 
Murray  v.  Weber,  92  Iowa,  757,  60 
N.  W.  492;  Vickers  v.  Phillip  Carey  Co. 
L.R.A.1916C,  1164,  note. 

The  evidence  fffered  is  not  Impeach- 
ing only. 

Murray  v.  Weber,  92  Iowa,  757,  60 
N.  W.  492;  Alger  v.  Merrltt,  16  Iowa, 
121 ;  Mally  v.  Mally,  114  Iowa,  809,  86 
N.  W.  262;  Dobberstein  v.  Emmet 
County,  176  Iowa,  96,  155  N.  W.  815. 

The  motion  for  a  new  trial  was  filed 
in  time,  under  an  order  allowing  until 
September  20th  to  file  the  motion,  it 
being  filed  on  September  20th. 

Consolidated  Kansas  City  Smelting 
&  Ref.  Co.  V.  Peterson,  8  Kan.  App. 
316,  55  Pac.  673;  St.  Louis  &  S.  F.  R. 
Co.  V.  Gracy,  126  Mo.  472,  28  S.  W.  736, 
29  S.  W.  579;  State  v.  Mosley,  116  Mo. 
545,  22  S.  W.  804;  Clarke  v.  New  York, 
111  N.  Y.  621,  19  N.  E.  436;  Rogers  v. 
Cherokee  Iron  &  R.  Co.  70  Ga.  717; 
Louisville  &  N.  R.  Co.  v.  Turner,  81 
Ky.  489;  Gottlieb  v.  Fred  W.  .Wolf  Co. 
75  Md.  126,  23  Atl.  198;  Penn  Placer 
Min,  Co.  V.  Schreiner,  14  Mont.  121, 
35  Pac.  878;  Houghwout  v.  Boisaubin, 
18  N.  J.  Eq.  315. 

Mr.  L.  J.  Camp^  for  appellee: 

jjfhe  ruling  upon  a  motion  for  a  new 
triM  is  merely  a  matter  of  discretion. 

Nelson  v.  Western  U.  Teleg.  Co.  162 
Iowa,  50,  143  N.  W.  833;  Davis  v. 
Central  Land  Co.  (Davis  v.  Trent)  162 
Iowa,  269,  49  L.R.A.(N.S.)  1219,  143 
N.  W.  1073;  Woodbury  Co.  v.  Dougher, 
ty  &  B.  Co.  161  Iowa.  571,  143  N.  W. 
416;  Bartlett  v.  Illinois  Surety  Co.  142 
Iowa,  538,  119  N.  W.  729;  WoerdehofT 
V.  Muekel,  131  Iowa,  300,  108  N.  W. 
533;  Trimble  v.  Tantlinger,  104  Iowa, 
665,  69  N.  W.  1045,  74  N.  W.  25;  Clark 
v.  Van  Vleck,.135  Iowa,  194,  112  N.  W. 
648. 

A  new  trial  ought  not  to  be  granted 
unless  the  newly  discovered  evidence 
is  such  as  will  be  likely  to  lead  to  a 
different  result. 

Rockwell  v.  Ketchum,  149  Iowa.  607, 
128  N.  W.  940;  Harber  v.  Sexton,  66 
Iowa,  211,  23  N.  W.  636;  Carpenter  v. 
Brown,  60  Iowa,  451. 

A  new  trial  will  not  be  granted  on 
the  ground  of  newly  discovered  evi- 
dence which  is  merely  cumulative. 

Kringle  v.  Kringle,  123  Iowa,  365, 
98  N.  W.  883 ;  Hemmer  v.  Burger,  127 
Iowa,  614,  108  N.  W.  957;  Farrel  v. 


Citizens'  Light  &  R.  Co.  137  Iowa,  809, 
114  N.  W.  1063;  RockwelJ  v.  Ketchum, 
149  Iowa,  607,  128  N.  W.  940. 

The  motion  for  a  new  trial  was  not 
filed  in  time  under  order  allowing 
until  September  20th  to  file  the  motion, 
it  being  filed  on  September  20th. 
"Until"  excludes  the  day  named. 
When  time  is  given  until  a  day  named, 
the  time  does  not,  in  the  absence  of  a 
contrary  intention,  include  the  desig- 
nated day,  and  the  act  must  be  done 
prior  thereto. 

Carver  v.  Seevers,  126  Iowa,  669, 
102  N.  W.  618;  Alston  v.  Falconer,  42 
Ark.  114;  Richardson  v.  Ford,  14  111. 
332;  Webster  v.  French,  12  111.  302; 
Eshelman  v.  Snyder,  82  Ind.  498;  Erb 
V.  Moak,  78  Ind.  569;  People  v.  Walker, 
17  N,  Y.  502;  Hartman  v.  Ringgen- 
berg,  119  Ind.  72,  21  N.  E.  464;  Corbin 
V,  Ketchara,  87  Ind.  138;  Newby  v. 
Rogers,  40  Ind.  9 ;  Clarke  v.  New  York 
111  N.  Y.  621,  19  N.  E.  436;  Willey  v. 
Laraway,  64  Vt.  566,  25  Atl.  435;  Mer- 
ritt  V.  Mora,  11  L.R.A.  724,  44  Fed.  369; 
38  Cyc.  318. 

In  computing  the  time  in  which  the 
motion  is  to  be  filed,  Sunday  or 
Decoration  Day,  or  other  day  on  which 
judicial  business  is  not  required  to  be 
transacted,  is  not  to  be  excluded. 

Robison  v.  Foster,  12  Iowa,  186; 
Conklin  v.  Marshalltown,  66  Iowa,  122, 
23  N.  W.  294;  Ewalt  v.  Farlow,  62 
Iowa,  912,  17  N.  W.  487;  German  Sav. 
Bank  v.  Cady,  114  Iowa,  228,  &6  N.  W. 
277. 

Admissions  made  in  ordinary  or 
random  conversations  are  not  gener- 
ally considered  in  law  as  satisfactory, 
and  ordinarily  such  admissions  are 
weak  and  unsatisfactory  proof. 

State  V.  Donovan,  61  Iowa,  278,  16 
N.  W.  130,  4  Am.  Crim.  Rep.  26. 

De  Graff,  J.,  delivered  the  opin- 
ion of  the  court: 

It  is  the  claim  of  the  plaintifif  that 
during  the  month  of  July,  1919,  he 
entered  into  an  oral  contract  with 
the  defendant,  whereby  it  was 
agreed  that  if  plaintilf  found  a  pur- 
chaser for  defendant's  240-acre 
farm  in  Union  county,  Iowa,  defend- 
ant would  pay  him  a  connmission  of 
$2  per  acre  and  one  half  of  any  sum 
obtained  over  the  price  of  $150  per 
acre.  Plaintiff  sold  the  farm  in 
question  for  $160  per  acre  and  was 
paid  a  commission  of  $2  per  acre. 
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Defendant  denied  that  there  was 

any  other  or  different  agreement 
than  to  pay  plaintiff  a  commission 
of  $2  per  acre,  and  refused  to  pay 
the  bonus  claimed  by  plaintiff. 

There  is  no  occasion  to  make  a  de- 
tailed statement  of  the  facts  of 
this  case,  as  there  is  but  one  error 
relied  upon  for  reversal,  which  in- 
volves the  correctness  of  the  ruling: 
of  the  trial  court  in  denying  de- 
fendant's motion  for  a  new  trial. 
The  motion  for  new  trial  was  filed 
on  the  20th  day  of  September,  1920, 
and  was  supported  by  affidavits. 
The  primary  ground  of  this  motion 
is  newly  discovered  evidence. 

It  is  undisputed  that  the  conver- 
sations to  which  we  will  present^ 
refer  were  not  called  to  the  atten- 
tion of  the  defendant  prior  to  the 
trial.  The  three  affiants  upon 
whose  testimony  defendant  relies 
in  support  of  his  motion  respective- 
ly state  that  the  admissions  of 
plaintiff  contained  in  the  affidavits 
were  not  previously  called  to  the 
attention  of  the  defendant,  or  to 
any  other  person.  It  may  not  be 
said  that  there  was  a  lack  of  dili- 
gence on  the  part  of  defendant  in 
discovering  this  evidence  prior  to 
the  trial.  A  litigant  may  have  op- 
portunities to  inquire,  but  there 
must  be  something  which  suggests 
to  him  the  propriety  of  making  such 
inquiry ;  otherwise  he  would  be 
compelled  to  send  a  questionnaire 
to  all  persons  within  the  area  of 
probable  knowledge  who  might  have 
some  information  concerning  the 
facts  in  dispute. 

A  party  to  a  suit  may  not  be  ac- 
cused of  a  lack  of  diligence  when  he 
possesses  no  means 
Sewiy'dilr  knowing  that  the 

covered  OTldeaee  evidcUCe  SUbsC- 

diuKenee.  qucutly  discovered 

was  previously  ob- 
tainable. State  V.  Lowell,  123  Iowa, 
427, 99  N.  W.  125. 

The  right  to  a  new  trial  on  the 
ground  of  newly  discovered  evidence 
is  statutory,  and  a  ruling  upon  the 
motion  involves   legal  discretion, 


and,  ordinarily,  the  ruling  of  the 
trial  court  will  not  Appe»i„ 
be  disturbed  on  ap-  duerettoa  m  to 
peal  unless  a  rea- 
sonably  clear  case  of  abuse  of  dis- 
cretion is  presented.    Mullong  v. 
MuUong,  178  Iowa,  552,  159  N.  W. 
994.  « 

Code,  §  3755,  provides:  "The 
former  report,  verdict,  or  decision, 
or  some  part  or  portion  thereof, 
shall  be  vacated  and  a  new  trial 
granted,  on  the  application  of  the 
party  aggrieved,  for  the  following 
causes  affecting  materially  the  sub- 
stantial rights  of  such  party :  .  .  . 
(7)  Newly  discovered  evidence, 
material  for  the  party  applyin^r, 
which  he  could  not  with  reasonable 
diligence  have  discovered  and  pro- 
duced at  the  trial." 

If  it  can  be  said  that,  in  all  prob- 
ability, the  newly  discovered  evi- 
dence will  not  affect  the  result  in 
case  of  a  second  trial,  then  the  mo- 
tion should  be  denied.  Jl  the  prof- 
fered evidence  presents  material 
facts  germane  to  the  issue  in  con- 
troversy, which,  considered  with  the 
evidence  presented  tri  i-  ii 
on  the  trial,  might  OTFaBtrd  for 
cause  a  jury  to  take  "*la«ee?*'*"'* 
the  otiier  view, 
then  the  motion  should  be  sustained. 
Dobberstein  v.  Emmet  County,  176 
Iowa,  96, 155  N.  W.  815.  True,  this 
Is  speculative,  but  nevertheless  the 
rule  stated  is  a  reasonably  safe 
guide. 

Is  the  evidence  offered  in  support 
of  the  instant  motion  merely  cumu- 
lative, or  of  an  im-  _eH.»Mter  •< 
peachmg  character  evidene* 
only?  If  it  is  with- 
in  either  class,  then  it  is  not  within 
the  purview  of  the  statutory  rule. 
Des  Moines  v.  Frisk,  176  Iowa,  702, 
158  N.  W.  590. 

Turning,  for  a  moment,  to  the  af- 
fidavits filed,  it  is  disclosed  that  one 
Walter  Stevens  had  a  conversation 
with  the  plaintiff  during  the  au- 
tumn of  1919  concerning  the  sale  of 
the  farm  in  question;  that  in  &aid 
conversation  plaintiff  told  the  affi- 
ant that  he  had  sold  the  Edwards 
farm,  and  that  Edwards  had  agreed 
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to  pay  him  the  sum  of  $480  if  the 
farm  sold  for  $160  per  acre,  and 
that  he  had  been  paid  that  sum; 
that,  in  substance,  plaintiff  said  that 
the  sum  of  $480  was  payment  in 
fuH  as  compensation,  and  that  the 
money  would  do  him  no  good,  for  he 
had  lost  it  in  8  crap  game  near 
Macksburg:. 

The  affidavit  of  F.  L.  Blair  dis- 
closes that  the  affiant  had  a  con- 
versation with  the  plaintiff  about 
January  21,  1920,  and  that  the 
plaintiff  at  said  time  stated  that  he 
had  sold  the  Edwards  farm  and  had 
made  $480  by  obtaining  a  purchas- 
er; that  said  sum  was  more  money 
than  he  had  ever  made  in  his  life 
in  one  day;  that  plaintiff  led  him  to 
believe  that  $480  was  the  total  com- 
pensation for  selling  the  farm,  and 
that  the  deal  was  fully  completed, 
and  that  plaintiff  had  received  all 
the  compensation  to  which  he  was 
entitled  in  said  transaction. 

The  affidavit  of  C.  E.  Meyers  dis- 
closes that  he  had  a  conversation 
with  plaintiff  about  July  1,  1919,  at 
Afton;  that  the  plaintiff  said  that 
he  had  sold  the  240-acre  farm  of 
Josh  Edwards;  that  he  had  made 
$480  on  the  deal;  that  he  had  col- 
lected the  said  sum;  and  that  the 
plaintiff  then  produced  a  paper,  say- 
ing that  it  was  payment  in  full  of 
the  money  he  had  made  for  selling 
said  farm,  and  affiant  was  led  to 
believe  that  the  $480  was  his  total 
compensation  in  the  sale  of  said 
farm,  and  that  said  sum  represented 
full  settlement  for  making  such 
sale. 

No  witness  upon  the  trial  testi- 
fied that  plaintiff  had  said  or  indi- 
cated that  the  commission  paid  in 
the  sum  of  $480  was  in  full  settle- 
ment. It  is  difficult  at  times  to  note 
the  hne  of  demarcation  between  evi- 
dence that  is  purely  cumulative  and 
evidence  which  presents  new  facts 
for  the  consideration  of  the  jury  on 
the  point  in  issue.  The  affidavits  in 
question  refer  to  other  and  different 
conversations  than  those  testified  to 
by  any  witness,  and 
recite  facts  which 
were  not  pstab- 
lished  by  the  testimony  offered  up- 
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on  the  trial.  It  cannot  be  said, 
therefore,  that  the  newly  discov- 
ered evidence  is  merely  cumulative. 
Means  Bros.  v.  Yeager,  96  Iowa, 
694,  65  N.  W.  993;  Bullard  v.  Bul- 
lard,  112  Iowa,  423,  84  N.  W.  513 ; 
Murray  v.  Weber,  92  Iowa,  757,  60 
N.  W.  492 ;  Feister  v.  Kent,  92  Iowa, 
1,  60  N.  W.  493. 

Neither  may  it  be  said  that  the 
evidence  offered  in  support  of  the 
motion  for  new  trial  tends  simply 
to  impeach  the  plaintiff.  Inciden- 
tally it  may  impeach,  but  testimony 
offered  by  defend- 
ant in  explanation  J^lSESw!"* 
or  in  contradiction 
of  plaintiff's  testimony  generally 
possesses  the  flavor  of  impeach- 
ment. From  a  careful  consideration 
of  the  newly  discovered  evidence 
tendered  by  the  defendant,  we  are 
constrained  to  hold  that  the  motion 
should  have  been  sustained. 

One  further  and  vital  objection  is 
made  by  appellee  that  the  motion 
for  new  trial  was  not  filed  within 
the  period  of  time  provided  by  order 
of  court.  It  is  insisted  that  the 
language  of  the  order  extending  the 
time  "until  September  20th  to  file  ex- 
ceptions to  verdict,  motion  in  arrest 
of  judgment,  and  for  a  new  trial," 

excluded  the  date  Time-«o«.p-ta- 
named  m  the  order,  tio»— oatu 
and  that  the  time 
for  filing  expired  at  the  close  of  the 
day  preceding  that  date. 

The  word  "until"  is  an  ambiguous 
term,  and  may  be  construed  as  ei- 
ther inclusive  or  exclusive  of  the 
day  mentioned,  according  to  the 
true  intent  and  the  subject-matter 
of  the  instrument  in  which  the  word 
is  used.  Proudman  v.  Mellor,  4 
Hurlst,  &  N.  124,  157  Eng.  Reprint, 
782. 

The  word  "until"  may  have  an  ex- 
clusive effect,  as  indicated  and  to 
be  det^mined  by  the  context,  the 
intent  of  the  parties,  or  the  legis- 
lative intent  expressed  in  the  stat- 
ute. Webster  v.  French,  12  111.  302 ; 
Richardson  v.  Ford,  14  111.  332 ;  Als- 
ton V.  Falconer,  42  Ark.  114;  People 
ex  rel.  Woods  v.  Crissey,  91  N.  Y. 
616;  Clarke  v.  New  York,  111  N. 
Y.  621,  19  N.  E.  436. 
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In  Carver  v.  Seeders,  126  Iowa, 
669,  102  N,  W.  618,  it  is  said: 
"When  time  is  given  until  a  day 
named,  'until'  is  ordinarily  exclusive 
in  its  meaning,  and  will  be  so  con- 
strued unless  it  be  shown  by  the 
context  or  otherwise  that  the  con- 
trary was  intended." 

We  cannot  accept  this  pronounce- 
ment, and  we  overrule  this  decision 
in  ao  far  as  this  principle  is  con- 
cerned. Ordinarily,  the  word  "un- 
til" is  inclusive  in  its  meaning,  and 
will  be  80  construed  unless  it  be 
shown  by  the  context  or  otherwise 
that  the  contrary  is  intended. 
-  The  cases  are  not  in  harmony.  See 
Corbin  v.  Ketcham,  87  Ind.  138. 
Many  of  the  decisions  are  ruled  by 
the  intent  and  the  context,  which 
explain  the  apparent  variance.  Un- 
der a  Vermont  statute  a  tender  may 
be  made  at  any  time  "until  three 
days  before  the  commencement  of 
the  term"  to  which  the  action  is 
returnable.  It  is  held  that  the  in- 
tention is  to  exclude  from  the  period 
in  which  the  tender  may  be  made 
the  three  days  next  preceding  the 
commencement  of  the  term,  and 
the  first  day  of  the  term,  therefore, 
cannot  be  counted.  Willey  y.  Lara- 
way,  64  Vt.  566, 2S  Atl.  435. 

The  record  before  us  discloses 
that  September  19th  was  Sunday. 
We  must  presume  that  the  trial 
judge  knew  this,  and  that  it  was 
not  intended  that  the  motion  for  new 
trial  should  be  filed  by  defendant  on 
September  18th.  Under  the  cir- 
cumstances of  this  case  we  think 
the  contemplation  of  the  order  pro- 
viding a  time  "until"  a  certain  date 


within  which  to  do  the  act  includes 
the  date  named  as  the  close  of  the 
period  prescribed.  In  other  words, 
the  order  does  not  have  an  exclu- 
sive effect. 

The  weight-of-authorily  rule 
clearly  supports  the  doctrine  that 
when  an  order  of  court  gives  a  par- 
ty litigant  "until"  a  certain  date  to 
file  a  motion  or  pleading  the  order 
contemplates  the  inclusion  of  the 
day  mentioned,  unless  the  intent  or 
context  is  reasonably  clear  to  the 
contrary.  See  Rogers  v.  Cherokee 
Iron  &  R.  Co.  70  Ga.  717;  Glyim 
County  Academy  v.  Dart,  67  Ga. 
766;  Kerr  v.  Jeston,  1  Dowl  N.'S. 
638;  Consolidated  Kansas  City 
Smelting  &  Ref.  Co.  v.  Peterson,  8 
Kan.  App.  316, 55  Pac.  673;  Delonne 
V.  Ferk,  24  Wis.  202 ;  St  Louis  & 
S.  F,  R.  Co.  V.  Gracy,  126  Mo.  472, 
28  S.  W.  736,  29  S.  W.  579;  Hough- 
wout  V.  Boisaubin,  18  N.  J.  Eq.  315; 
GotUieb  v.  Fred  W.  Wolf  Co.  76  Md. 
126.  23  Atl.  198;  Penn  Placer  Min. 
Co.  V.  Schreiner,  14  Mont.  121,  35 
Pac.  878. 

This  appeal  involves  the  right  of 
appellant  to  have  a  reasonable  op- 
portunity to  offer  upbn  another  trial 
evidence  of  plaintiff's  admissioos 
relative  to  the  only  issue  in  contro- 
versy, and  to  permit  a  jury  to  decide 
the  cause  in  the  light  of  the  evi- 
dence discovered  since  the  former 
trial.  Justice  requires  that  this  op- 
portunity should  be  granted  on  the 
showing  made  by  appellant 

Wherefore  this  cause  is  reversed. 

Evans,  Ch.  J.,  and  Weaver  and 
Preston,  33.,  concur. 


ANNOTATION. 
Is  "iBt3"  a  word  of  inchiaion  or  eacluwon. 


I.  Introductory,  1094. 
n.  Time  for  performance  of  act  con- 
nected with  conduct  of  snit: 

a.  Cases  holding  word  inclusive, 

1095. 

b.  Cases  holding  word  exclusive, 

1097. 


ni.  Effect  of  modifying  langnafo^  1098. 
IV.  Illoetrative  cases: 

a.  Contracts,  1099. 

b.  Official  acts,  1100. 

c  Payment  and  tender,  1100. 

d.  Term  of  <rfBee,  1100. 

e.  Other  mlings,  1101. 


/.  Introductory,  determine  whether  the  word  "until"  is 

No  general  rule  can  be  laid  down  to    a  word  of  inclucion  or  exclusion.  A 
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strictly  literal  definition  would  doubt- 
less make  it  one  of  exclusion,  but  popu- 
lar use  is  quite  as  likely  to  give  it  an 
inclusive  as  an  exclusive  sense.  The 
use  of  the  word  In  particular  Instaiices 
may  be  such  as  to  leave  no  doubt  as 
to  the  meaning,  and.  in  such  cases,  the 
court  will  give  it  the  meaning  in- 
tended. Thus,  if  a  lease  is  given  until 
the  1st  of  ■4pi'il>  there  could  be  no 
question  that  it  would  expire  with 
March;  while,  on  the  other  hand,  if  a 
lender  told  a  borrower  that  he  could 
have  the  money  borrowed  until  the 
15th  of  the  month,  few  people  would 
doubt  that  repayment  on  the  15th 
would  comply  with  the  agreement. 

It  is  said  in  State  ex  rel.  Birdzell  v. 
Jorgenson  (1913)  26  N.  D.  639,  49 
L.R.A.(N.S.)  67,  142  N.  W.  450,  that 
the  word  "until"  may  have  an  in- 
clusive or  exclusive  meaning,  accord- 
ing to  the  use  to  which  it  is  applied, 
the  nature  of  the  transaction  which  It 
specifies,  and  the  connection  in  which 
it  is  used;  and  it  may  be  held  to  in- 
clude the  day  to  which  it  Is  prefixed. 
Such  is  the  almost  universal  rule 
where  the  word  is  used  with  reference 
to  a  future  day  on  which  something  is 
required  to  be  done. 

The  reported  case  (Henderson  v. 
Edwards,  ante,  1090)  lays  down  the 
general  rule  that,  ordinarily,  the  word 
"until"  is  inclusive  in  its  meaning, 
and  will  be  so  construed  unless  it  is 
shown  by  the  context,  or  otherwise, 
that  the  contrary  is  intended. 

In  Bunce  v.  Reed  (1858)  16  Barb. 
(N.  Y.)  362,  the  court,  in  considering 
the  meaning  of  the  word  "between," 
says  it  has  been  decided  that  "till" 
includes  the  day  to  which  it  is  pre- 
fixed. 

But  in  Oberhaus  v.  State  (1911)  178 
Ala.  483,  56  So.  898,  it  is  said  that  "till 
means  the  same  as  "until,"  and,  as 
marking  the  end  of  a  period  of  time, 
it  must  be  considered  as  prima  facie 
exclusive  of  the  terminus  ad  quem; 
although  its  construction  will  always 
yield  to  the  contrary  intent  when 
shown  in  any  legitimate  way. 

The  words  "to,"  "till,"  and  "until" 
have  the  same  meaning  when  used  to 
designate  a  lapse  of  time,  and  the 
cases  construing  any  one  of  them  will. 


therefore,  be  included  in  this  annota- 
tion. Since,  however,  different  con- 
siderations may  be  involved  where 
there  are  words  designating  both  the 
beginning  and  ending  of  the  period, 
such  as  "from"  and  "until,"  cases 
where  botii  terms  are  used  will  not  be 
included. 

II.  TimB  for  ferformanoe  of  act  eanneet- 
ed  toith  oonduot  of  suit. 

a.  Caaea  holdinQ  utord  inclusive. 

The  cases  which  come  nearest  to 
presenting  a  pure  question  of  law 
with  respect  to  whether  the  word 
"until"  is  inclusive  or  exclusive  are 
those  in  which,  by  stipulation  or  court 
order,  a  party  to  a  suit  is  given  until 
a  specified  day  to  file  a  pleading  or 
brief,  or  present  a  bill  of  exceptions. 

The  decisions  upon  the  question  are 
divided,  but  the  numerical  weight  of 
authority  holds  that  the  word  is  in- 
clusive when  used  under  such  circum- 
stances. This  ruling  seems  to  be  in 
accord  with  the  popular  understand- 
ing, for  if  one  is  given  until  a  certain 
day  to  file  a  pleading,  the  average 
man  would  assume  that  filing  it  on 
thBt  day  would  suffice. 

The  following  cases  hold  that  It  is 
sufilcient  if  so  filed: 

Georgia. — Glynn  County  Academy 
V.  Dart  (1881)  67  Ga.  765;  Rogers  v. 
Cherokee  Iron  &  R.  Co.  (1883)  70  Ga. 
717;  Gainesville  Grocery  Co.  v.  Bank 
of  Dahlonega  (1920)  25  Ga.  App.  230, 
102  S.  E.  912. 

Kentucky. — Meadows  v.  Campbell 
(1866)  1  Bush,  104;  Louisville  &  N. 
R.  Co.  V.  Turner  (1883)  81  Ky.  489; 
Nance  v.  Newport  News  &  M.  Valley 
R.  Co.  (1891)  13  Ky.  L.  Rep.  555,  17 
S.  W.  570;  Newport  News  &  M. 
Valley  R,  Co.  v.  Thomas  (1896)  96  Ky. 
618,  29  S.  W.  437. 

Marjiandw— Gottlieb  v.  Fred  W.  Wolf 
Co.  (1891)  76  Md.  126,  23  Atl.  198. 

Missouri.— State  v.  Mosley  (1893) 
116  Mo.  547,  22  S.  W.  804;  St.  Louis  & 
S.  F.  R.  Co.  V.  Gracy  (1895)  126  Mo. 
472,  28  S.  W.  736,  29  S.  W.  579;  State 
V.  Flutcher  (1902)  166  Mo.  682,  66 
S.  W.  429;  Bloch  Queensware  Co.  v. 
Smith.  S.  ft  Co.  (1904)  107  Mo.  App. 
13.  80  S.  W.  592. 

Montana.— Penn  Placer  Min.  Co.  v. 
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Schreiner  (1894)  14  Uont  121, 35  Fac. 
878. 

New  York. — Thomas  v,  Douglass 
(1901)  2  Johns.  Cas.  226;  Suffermaii  v. 
Jacobs  (1914)  160  App.  Div.  411,  146 
N.  Y.  Supp.  429. 

Texas. — ^Harvey  v.  Provident  Invest. 
Co.  (1912)  —  Tex.  Civ.  App.  — ,  160 
S.  W.  284. 

Washington. — State  ex  rel.  Bickford 
V.  Benson  (1899)  21  Wash.  365,  58  Pac. 
217. 

Wyoming. — Conway  v.  Smith  Mer- 
cantile Co.  (1896)  6  Wyo.  327,  49 
L.R.A.  201.  44  Pac.  940. 

England^ — Dakins  v.  Wagner  (1835) 

5  Dowl.  P.  G.  535. 

Where  one  moving  for  a  new  trial 
is  given  "until"  the  next  term  to  per- 
fect his  motion  and  brief  of  evidence, 
the  term  will  be  construed  as  allowing 
him  during  the  next  term,  or  until  the 
case  is  called  therein.  Glynn  County 
Academy  v.  Dart  (Ga.)  supra. 

And  that  case  was  followed  in 
Rogers  v.  Cherokee  Iron  &  R.  Co. 
(1883)  70  Ga.  717,  where  the  rule  was 
stated  that  when  a  movant  for  new 
trial  is  allowed  until  a  certain  day, 
time,  or  term  to  prepare  and  file  the 
motion  and  approved  brief  of  evidence, 
the  word  "until"  includes  such  day, 
time,  or  term. 

Where  a  garnishee  has  until  the 
first  day  of  a  specified  term  of  court 
in  which  to  answer  the  garnishment 
proceedings,  he  may  file  bis  answer  at 
any  time  within  such  first  day.  Gains- 
vllle  Grocery  Co.  v.  Bank  of  Dahlonega 
(Ga.)  supra. 

But  when  a  movant  for  new  trial  is 
given  "until"  the  hearing  to  prepare 
his  brief  of  evidence,  the  time  expires 
when  the  time  set  for  hearing  arrives. 
Davis  V.  State  (1911)  8  Ga.  App,  711, 
70  S.  E.  148. 

Where  one  is  given  "until"  the  first 
day  of  the  next  term  of  court  to  file 
his  bill  of  exceptions,  he  may  file  it 
on  that  day,  but  not  later.  Meadows 
V.  Campbell  (Ky.)  supra. 

Where  one  is  given  until  the  third 
day  of  the  next  term  of  court  to  file 
a  bill  of  exceptions,  the  bill  must  be 
filed  on  or  before  that  day.  Louisville 

6  N.  R.  Co.  V.  Turner  (1883)  81  Ky. 
489. 


An  order  extending  the  time  for 
filing  . a  bill  of  exceptions  "to"  a  date 
named,  includes  that  date.  Gottlieb 
V.  Fred  W.  Wolf  Co.  (Md.)  supra. 
The  court  says  the  words  "to,"  mil," 
and  "until"  are  construed  as  inclusive 
or  exclusive,  according  to  the  inten- 
tion, as  shown  by  the  subject-matter. 
It  further  says  that  the  cases  on  which 
appellant  relied  were  better  reasoned 
and  the  conclusion  reached  more  in 
harmony  with  justice  and  right,  which 
always  seek  to  promote  intention 
rather  than  to  defeat  it  by  being  too 
technical. 

In  State  v.  Mosley  (1893)  116  Mo. 
647,  22  S.  W.  804,  it  seems  to  be 
assumed  that  an  extension  of  time  for 
filing  a  bill  of  exceptions  "until" 
December  15  would  permit  it  to  be 
filed  on  that  day. 

A  bill  of  exceptions  is  in  time  if  filed 
on  the  day  named.  St.  Louis  &  S.  F. 
R.  Co.  V.  Gracy  (1894)  126  Mo.  472, 
28  S.  W.  736,  29  S.  W.  579.  The  court 
says  the  word  "until"  may  readily 
disclose  an  intent  to  include,  not  ex- 
clude, the  day  mentioned.  When  that 
intent  is  reasonably  clear,  effect 
should  be  given  to  it. 

Where  time  for  filing  a  bill  of  excc^ 
tions  is  extended  to  a  specified  term  of 
court,  it  must  be  filed  on  the  first  day 
thereof.  Bloch  Queensware  Go.  v. 
Smith,  S.  &  Go.  (1904)  107  Ho.  App. 
13,  80  S.  W.  592.  The  court  says  the 
word  '*to"  has  no  one  specific  meaning 
in  a  legal  sense,  though  it  is  generally 
a  word  of  exclusion.  This  meaning  is 
ascertained  from  reason  and  the  sense 
in  which  it  is  used. 

But  extension  of  time  to  file  a  bill 
of  exceptions  "until"  the  following 
term  is  good  no  longer  than  the  day 
of  the  beginning  of  the  following  term. 
Akins  V.  Humansville  (1908)  133  Mo. 
App.  602,  113  S.  W.  687. 

When  the  time  for  filing  a  motion 
is  extended  "to"  a  named  date,  such 
date  is  included  in  the  time  allowed. 
Penn  Placer  Min.  Co.  v.  Schreiner 
(Mont.)  supra. 

An  order  granting  "until"  the 
second  day  of  the  term  to  plead  per^ 
mits  the  filing  of  the  pleading  at  ai^ 
time  on  such  second  day.  Thomas  v. 
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Douglass  (1801)  2  Johns.  Cas.  (N.  Y.) 
226. 

A  stipulation  jiving  "until"  a 
specified  day  in  which  to  file  an 
answer  allows  the  answer  to  be  filed 
at  any  time  during  the  day  named. 
Sugerman  v.  Jacobs  (1914)  160  App. 
Div.  411,  145  N.  Y.  Supp.  429.  The 
court  says:  "We  think  that  the  ordi- 
nary construction  that  will  be  put 
upon  this  language  is  that  the  party 
receiving  it  had  the  whole  of  that  day 
^ithin  which  to  serve  his  pleading." 

Where  an  appellant  was  given 
"until"  a  specified  day  to  file  a  state- 
ment of  facts,  and  filed  it  on  that  day, 
the  other  party  contended  that  it  was 
too  late;  but  the  court  said  that  while 
the  word  "until"  is,  perhaps,  most 
frequently  used  in  a  restrictive  sense, 
and  excludes  the  day  mentioned,  such 
is  not  its  necessary  or  only  meaning. 
Whether  it  includes  or  excludes  the 
day  mentioned  depends  upon  the  in- 
tention with  which  it  is  used,  which 
is  to  be  inferred  from  the  nature  and 
circumstances  of  the  case.  "In  this 
case,  we  think  this  word  should  be 
given  a  liberal  construction  rather 
than  a  restrictive  one,  which  would 
defeat  the  appeal  without  reference  to 
the  merits."  Harvey  v.  Provident 
Invest.  Co.  (1912)  —  Tex.  Civ.  App. 
— ,  150  S.  W.  284. 

Extending  the  time  for  filing  a  state- 
ment of  facts  on  appeal  to  a  specified 
day  will  be  construed  to  include  that 
day.  The  court  says  whether  the 
words  "to,"  "till,"  or  '^until"  will  be 
held  to  be  words  of  inclusion  or  ex- 
clusion is  usually  determined  by  the 
context  of  the  statute  or  instrument 
in  which  they  are  used,  and  will  be 
held  to  include  or  exclude  the  day 
named  as  the  evident  intention  re- 
quires. In  an  order  of  this  kind  the 
word  includes  the  day.  State  ex  rel. 
Bickford  v.  Benson  (1899)  21  Wash. 
365,  68  Pac.  217. 

The  word  "until"  may  have  an  In- 
clusive or  exclusive  meaning  accord- 
ing to  the  use  to  which  it  is  applied, 
the  nature  of  the  transaction  which  it 
specifies,  and  the  connection  in  which 
it  is  used.  Ordinarily,  the  word  ex- 
cludes the  day  to  which  it  relates;  but 
where  time  is  given  to  file  a  bill 


of  exceptions  "until"  a  specified  date, 
which  is  the  first  day  of  the  succeed- 
ing term  of  court,  the  court  held  that 
it  senns  not  to  do  violence  to  ^e 
language  to  construe  the  order  as 
including  that  day,  which  is  the  first 
and  only  day  after  the  trial  term  when 
there  is  a  court  in  session  to  which 
the  bill  may  be  presented;  and  the 
court  concludes  that  the  weight  of 
authority  is  decidedly  in  favor  of  the 
position  that  the  word  "until,"  used  in 
a  connection  similar  to  the  order  under 
review,  includes  the  last  day  named. 
Conway  v.  Smith  Mercantile  Co. 
(1896)  6  Wye  827,  49  hJR.A.  201,  44 
Pac.  940. 

In  Dakins  v.  Wagner  (1835)  3  Dowl. 
P.  C.  (Eng.)  535,  the  judge,  who 
extended  the  time  to  plead  until  Tues- 
day, stated,  in  holding  that  the  judg- 
ment was  prematurely  signed  on  that 
day,  "I  meant  the  word  'until'  to  in- 
clude the  Tuesday." 

b.  Com*  holding  word  exotuatve. 

The  following  cases  have  held  that 
the  word  "until,"  or  a  similar  word, 
was  exclusive  when  it  was  used  in  an 
order  fixing  the  time  for  filing  a  plead- 
ing or  other  paper,  or  settling  a  bill 
of  exceptions. 

Alabama.  —  Richardson  v.  State 
(1905)  142  Ala.  12,  39  So.  12;  Heal  v. 
State  (1906)  147  Ala.  686,  40  So.  671. 

Illinois.— Clark  v.  Ewing  (1877)  87 
III.  344. 

Indiana.  —  De  Haven  v.  De  Haven 

(1874)  46  Ind.  296;  Erb  v.  Moak 
(1881)  78  Ind.  569;  Eshelman  v. 
Snyder  (1882)  82  Ind.  498;  Corbin  v. 
Ketcham  (1882)  87  Ind.  138;  Hartman 
V.  Ringgenberg  (1888)  119  Ind.  72, 
21  N.  E.  464;  Myers  v.  Winona  Inter- 
urban  R.  Co.  (1912)  50  Ind.  App.  258, 
98  N.  E.  131. 

Iowa.^-Carver  v.  Seevers  (1905) 
126  Iowa,  669,  102  N.  W.  518. 

Kansas.— Croco  v.  Hille  (1903)  66 
Kan.  512,  72  Pac.  208;  State  v.  Dyck 
(1904)  68  Kan.  558,  75  Pac.  488; 
Maynes  v.  Gray  (1904)  69  Kan.  49, 
105  Am.  St.  Rep.  146,  76  Pac  443,  2 
Ann.  Cas.  518;  Garden  City  v.  Mer- 
chants' &  Farmers'  Nat.  Bank  (1899) 
8  Kan.  App.  785,  60  Pac.  823. 

Granting  permission  to  file  a  bill  of 
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exceptions  until  a  specified  day  ex- 
cludes that  day,  so  that  the  time  for 
si^ins:  it  expires  with  the  previous 
day.  Richardson  v.  State  (1904)  142 
Ala.  12,  39  So.  12. 

Where  the  time  to  plead  is  extended 
"to"  a  specified  day,  the  time  extends 
only  to  the  opening  of  court  on  that 
day,  and  if  the  plea  is  not  then,  filed, 
default  may  be  taken  at  once.  Clark 
V.  Ewing  (111.)  supra.  The  dissenting 
judge,  in  distinguishing  the  Webster 
Case  (1860)  12  IlL  302,  infra,  says  it 
is  one  thing  to  say  that  certain  things 
may  continue  to  be  done  until  a  given 
day,  and  quite  another  to  say  that  the 
time  at  which  a  given  thing  must  be 
done  is  extended  or  postponed  un^il  a 
given  day.  Suppose  the  time  for  a 
public  sale  be  extended  or  postponed 
until  a  specified  d^r,  does  that  mean 
that  it  must  take  place  before  that 
day? 

Extension  of  time  for  filing  a  bill 

of  exceptions  "until"  the  next  term 
of  court  does  not  include  the  term  or 
any  part  of  it.  DeHaven  v.  DeHaven 
(Ind.)  supra. 

Giving  one  until  the  second  day  of 
a  term  of  court  to  file  a  bill  of  excep> 
tions  does  not  permit  the  filing  of  it 
on  that  day.  Erb  t.  Moak  (1881)  78 
Ind.  669.  The  court  says  that  "on" 
the  second  day  is  not  included  in 
"until"  such  day. 

Permission  extended  to  file  a  brief 
*to"  a  specified  date  expires  on  the 
day  preceding  that  named.  Myers  v. 
Winona  Interurban  R.  Co.  (Ind.) 
supra. 

Under  permission  to  file  an  amended 
petition  "until"  the  first  day  of  the 
next  term,  a  petition  filed  on  that  day 
,  will  not  avail.  Carver  v.  Seevers 
(Iowa)  supra. 

Attention  is  called,  however,  to  the 
reported  case  of  Henderson  v.  Ed- 
wards, cited  supra,  in  which  the 
general  rule  is  stated  that  the  word 
"until"  is  inclusive. 

Under  an  order  allowing  "until"  a 
specified  date  to  serve  a  case  made,  it 
cannot  be  served  on  that  date.  Croco 
V.  H}lle  (1903)  66  Kan.  612,  72  Pac. 
208. 

If  one  is  given  until  a  specified  date 
to  settle  a  bill  of  exceptions,  it  cannot 


be  settled  on  that  date.  State  v.  Dyck 
(1904)  68  Kan.  658,  76  Pac.  488.  The 
court,  however,  says  tiiat  this  rule  is 
subject  to  the  exception  that  where  it 
is  the  manifest  intention  of  the  parties 
to  include  the  day,  such  intention  will 
be  given  effect  So,  if  the  order  fixes 
a  day  certain  on  which  the  trans- 
action is  to  be  done,  it  may  be  done  on 
that  day.  And  the  court  says  that  if 
the  time  given  was  until  Christmas,  or 
until  the  next  market  day,  the  inten- 
tion would  clearly  be  to  include  the 
day  named. 

A  case  cannot  be  served  on  the  day 
"to"  which  authority  to  serve  it  was 
extended.  Garden  City  v.  Merchants 
&  Farmers'  Nat.  Bank  (Kan.)  supra. 
The  court  held  that  the  word  "to"  had 
the  same  meaning  as  "till"  or  "until," 
which  were  words  of  exclusion. 

Where  a  person  is  given  "to"  a  speci- 
fied date  to  serve  a  case  made,  the  time 
expires  at  midnight  on  the  date  before 
that  named.  Maynes  v.  Gray  (1904) 
69  Kan.  49,  106  Am.  St.  Rep.  146.  76 
Pac.  443,  2  Ann.  Cas.  518. 

There  are  two  cases  in  Kansas,  how- 
ever, which  have  reached  the  opposite 
conclusion  upon  this  question: 

In  State  v.  Bradbury  (1903  )  67  Kan. 
808,  74  Pac.  231,  the  court  held  that 
extension  of  the  time  to  file  a  bill  of 
exceptions  "to"  a  specified  date  author- 
izes the  filing  on  that  date.  There 
was  no  discussion  of  the  question  in 
reaching  this  decision,  and  the  case 
does  not  seem  to  have  been  noticed  in 
subsequent  cases  decided  in  that  state. 

A  similar  ruling  had  been  made  in 
Consolidated  Kansas  City  Smelting  & 
Ref.  Go.  V.  Peterson  (1899)  8  Kan. 
App.  316,  55  Pac.  673,  where  the  court 
held  that  a  case  may  be  served  on  the 
day  named  in  an  order  giving  until 
that  date  to  serve  it.  The  court  says 
there  are  cases  holding  to  the  con- 
trary, but  the  weight  of  authority  is 
in  support  of  this  conclusion. 

JIM,  Btfeet  of  moMfvlnif  tantpaifft. 

The  context  may  determine  whether 
the  word  "until"  shall  have  an  in- 
clusive or  exclusive  meaning,  and 
when  the  meaning  is  made  clear  by 
the  context,  the  court  will  give  it  ito 
intended  force. 
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The  general  rnle  that  the  word 
"until"  is  a  word  of  exclusion  mnet 
yield  to  the  intention  of  the  parties, 
apparent  on  the  face  of  the  whole 
instrument,  as  applied  to  the  subject- 
matter,  and  an  assignment  on  August 
31,  of  all  reilts  by  tenants  paying  on 
the  first  of  each  month,  which  shall 
become  due  "until"  October  1,  will  in- 
clude those  falling  due  on  the  1st  of 
October.  Kendall  t.  Kingsley  (1876) 
120  Bfass.  94. 

Although  the  use  of  the  word 
''until"  implies  an  intention  to  exclude 
the  day  to  which  it  refers,  yet,  where 
the  statute  provides  for  regular  terms 
of  court  to  begin  on  the  first  Monday 
of  each  calendar  month,  and  to  be 
deemed  open  until  thQ  third  Mondiqr 
of  the  same  month,  when  all  pending 
•cases  shall  be  continued,  the  third 
Monday  will  be  included  in  the  term. 
Ryan  v.  State  Bank  (1880)  10  Neb, 
524,  7  N.  W.  276.  The  court  says, the 
plain  intent  was  to  fix  the  third 
Monday  as  the  time  when  the  pending 
cases  should  be  ascertained  and  con- 
tinued, which  must  be  done  before  the 
term  ends. 

Where  one  was  given  until  the  6th 
of  March  to  answer,  and  it  was  stipu- 
lated that  plainti£f  should  have  judg- 
ment unless  a  third  person  within  the 
time  mentioned,  and  on  or  before 
March  6,  applied  for  leave  to  defend, 
the  court  held  that  if  there  was 
nothing  to  modify  the  language,  the 
6th  of  March  would  probably  be  ex- 
cluded; but  the  subsequent  provision 
for  on  or  before  such  date  indicated 
that  the  answer  might  be  filed  on  that 
date.  Barker  T.  Keith  (1866)  11  Minn. 
65,  Gil.  87. 

Under  a  statute  permitting  the 
receipt  of  bids  until  a  specified  day, 
at  which  time  the  bids  should  be 
opened  and  compared,  bids  cannot  be 
received  on  the  day  mentioned. 
Webster  t.  French  (1850)  12  111.  302. 
The  conrt  held  that  certainty  as  to 
the  time  for  closing  bids  was  neces- 
sary, and  therefore,  if  the  terms  of 
the  statute  would  fairly  and  reason- 
ably admit  of  a  construction  which 
fixes  a  determined  period,  that  con- 
struction should  be  adopted.  The 
court  says  the  term  '*until"  may  have 


an  inclusive  or  exclusive  meaning, 
according  to  the  use  to  which  it  is 
applied  and  ^e  language  of  the  trans- 
action which  it  specifies,  and  the 
connection  in  which  it  is  used. 
IF.  IllttatraHve  caaea, 
a.  Contracts. 

One  given  until  a  specified  day  to 
accept  a  proposal  for  contract  may 
accept  on  that  day.  Houghwout  v. 
Boisaubin  (1867)  18  N.  J.  Eq.  315. 

Where  property  was  leased,  render- 
ing rent  at  Michaelmas,  and  further 
leased  to  the  executors  of  the  lessee 
until  Michaelmas  after  the  death  of 
the  lessee,  it  was  held  that  the  word 
extended  the  term  to  the  end  of  the 
feast;  otherwise,  no  rent  could  be 
collected,  because  the  term  would 
end  before  Michaelmas.  Anonymous 
(1688)  8  Leon.  211,  74  Eng.  Reprint, 
639. 

In  Goode  v.  Webb  (1875)  52  Ala. 
453,  which  involved  construction  of  a 
lease  renting  "from"  one  date  "to" 
another,  the  court,  in  considering  the 
contention  that  the  use  of  the  word 
makes  the  lease  reach  only  to  the 
beginning  of  the  day  named,  asks, 
"Why  should  it  be  held  to  mean  'up  to* 
any  more  than  'into'?" 

A  release  of  ail  obligations  usque 
diem  of  the  date  of  a  writing  does  not 
include  obligations  executed  on  that 
day.  Newman  v.  Beaumond  (1592) 
Owen,  50,  74  Eng.  Reprint,  892. 

Where  defendant  pleaded  to  an 
action  for  trespass  24  March  usque 
26  August,  that  he  had  made  satisfac- 
tion for  all  trespasses  usque  ad  24 
April,  and  that  he  had  committed 
none  after  24  April,  leaving  out  such 
24th,  North,  Oh.  J.,  thought  the  plea 
was  good,  but  the  other  justices  rnled 
that  the  word  "usque"  was  exclusive, 
so  that  plaintiff  was  not  required  to 
prove  a  trespass  on  that  day,  since  it 
was  not  denied,  saying  that  a  release 
of  all  demands  "till"  26  April  would 
not  release  a  bond  dated  that  day. 
Nichols  V.  Ramsel  (1677)  2  Mod.  280, 
86  Eng.  Reprint,  1072. 

Isaacs  V.  Royal  Ins,  Co.  (1870)  L.  R. 
5  Exch.  (Eng.)  296,  39  L.  J.  Exch.  N.  S. 
189,  22  L.  T.  N.  S.  681,  18  Week.  Rep. 
982,  involved  insurance  from  a  speci- 
fied date  to  the  14th  of  August  The 
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loss  occurred  on  the  last-named  date, 
and  the  defense  was  that  the  policy 
had  expired.  The  court  said  that  they 
were  not  concerned  with  the  question 
whether  or  not  the  "from"  date  was 
excluded,  but  merely  with  whether  or 
not  the  "until"  date  was  included 
And  the  court  held  that  it  was. 
b.  Offlctal  acts. 

Upon  extension  of  time  to  make  an 
award  "till"  the  first  day  of  Hilary 
term,  it  may  be  made  upon  the  day 
named.  Knox  v.  Simmonds  (1791)  3 
Bro.  Ch.  358,  29  Enjj.  Reprint,  682,  1 
Ves.  Jr.  369,  30  Eng.  Reprint,  390. 

And  a  similar  ruling  was  made  in 
Kerr  v.  Jeston  (1842)  1  Dowl.  N.  S. 
(Eng.)  638. 

Where  an  auditor  gave  notice  that 
his  report  was  ready  and  could  be 
examined  at  his  office  "until  March 
25,"  the  court  held  that  the  usual 
understanding  of  the  word  "until" 
includes  the  day  named;  and  there- 
fore, exceptions  filed  on  the  day  named 
were  in  time,  although  he  filed  the 
report  on  that  day  before  the  excep- 
tions were  received.  Re  Croft  (1884) 
14  W.  N.  C.  (Pa.)  437. 

Requiring  assessment  books  to  be 
kept  open  until  the  1st  day  of  May 
excludes  such  day  as  a  time  for  ex- 
amination of  the  books.  Clarke  v. 
New  York  (1889)  111  N.  Y.  621,  19 
N.  E.  436. 

.  A  statute  requiring  an  assessment 
roll  to  be  left  at  a  specified  place  for 
inspection  until  the  third  Tuesday  in 
August,  and  that  on  that  day  the 
assessors  will  meet  to  review  their 
assessments,  requires  it  to  be  left  only 
during  the  preceding  day,  and  the 
right  to  examine  the  roll  terminates 
at  that  time.  People  ex  rel.  Cornell 
S.  B.  Co.  V.  Hornbeck  (1900)  SO  Misc. 
212,  61  N.  Y.  Supp.  978. 

In  People  ex  rel.  New  York  &  N.  J. 
Teleph.  Co.  v.  Neff  (1897)  15  App. 
Div.  12,  44  N,  Y.  Supp.  46,  affirmed  in 
(1898)  166  N.  Y.  701,  51  N.  E.  1093, 
it  is  assumed  that  when  assessment 
rolls  are  required  to  be  open  until  the 
1st  day  of  July,  the  intention  is  that 
they  shall  be  closed  on  that  day. 

e.  Payment   and.  tender. 

In  Stanley  v.  Pilker  (1918)  40  S.  D. 
403,  167  N.  W.  393,  it  appeared  that 


one  ha^d  until  December  1  to  make  a 
payment,  and  tendered  it  on  that  day. 
The  other  party  contended  that  it  was 
too  late;  but  the  court  held  that,  the 
preceding  day  being  a  holiday,  the 
statute  gave  an  additional  day  for 
performance,  and  therefore  the  nece»* 
Bity  of  passing  upon  the  question 
whether  or  not  the  contract  gave  the 
right  to  pay  on  December  1  did  not 
arise. 

An  agreement  extending  time  of 
payment  of  a  note  until  the  summer  or 
fall  means  until  the  1st  day  of  June 
or  September.  Abel  v.  Alexander 
(1874)  46  Ind.  628, 16  Am.  Rep.  270. 

In  Steams  v.  Sweet  (1876)  78  IlL 
446,  the  court,  in  considering  the 
effect  of  an  indorsement  on  a  note  of 
payment  of  interest  "to"  a  specified 
date,  says,  taking  the  word  "to"  in  its 
plain,  ordinary,  popular  sense,  it  is 
clear  the  interest  was  paid  only  until 
or  before  the  date  specified. 

Under  a  statute  permitting  a  tender 
at  any  time  "until  three  days  before 
the  commencement  of  the  term"  to 
which  the  action  is  returnable,  the  in- 
tention is  to  exclude  from  the  period 
in  which  the  tender  may  be  made  the 
three  days  next  preceding  the  day  on 
which  the  term  commences.  Willey  v. 
Laraway  (1892)  64  Vt.  666, 26  Atl.  4S5. 

d.  Term  of  of^ce. 

Where  the  ofiice  of  a  jury  commia- 
sioner  runs  until  a  specified  Monday, 
the  term,  in  the  absence  of  anything  to 
control  such  construction,  expires  at 
midnight  on  the  preceding  Sunday. 
Oberhaus  v.  State  (1911)  173  Ala.  483, 
65  So.  898. 

A  statute  providing  that  recess 
appointees  to  office  shall  hold  office 
until  the  third  Monday  in  a  specified 
month  in  the  next  legislative  session, 
"when,"  if  such  appointment  is  not 
confirmed,  the  office  shall  become 
vacant,  entitles  the  appointee  to  the 
office  during  the  whole  of  the  day 
named.  State  ex  rel.  Birdzell  v.  Jor- 
genson  (1913)  26  N.  D.  539,  49  LJU. 
(N.S.)  67,  142  N.  W.  460.  The  court 
says  the  use  of  the  word  "when"  has 
an  important  bearing  upon  the  mean- 
ing of  the  word  "until."  The  court, 
in  considering  the  argument  that,  if  e 
man  rent  a  house  until  a  certain  day. 
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when  the  lessor  stated  he  would  move 
into  it  himself,  the  term  would  expire 
on  the  preceding  day,  said,  in  such 
case,  the  terms  of  the  agreement 
definitely  limited  and  terminated  the 
tenancy ;  while,  under  the  statute, 
there  was  no  termination  of  the  office 
unless  the  legislature  should  fail  to 
confirm  the  same. 

In  Johnson  v.  State  (1904)  141  Ala. 
7,  109  Am.  St  Rep.  17,  37  So.  421,  it 
was  held  that  the  use  of  the  word 
"until"  generally  implies  an  intention 
to  exclude  the  day  to  which  it  refers 
unless  the  contrary  appears  from  the 
context,  and  therefore,  where  a  term 
of  court  is  by  statute  to  extend  until 
a  specified  Saturday,  it  ends  with 
Friday. 

In  Montgomery  Traction  Co.  v. 
Knabe  (1909)  168  Ala.  458,  48  So.  601, 
however,  the  Johnson  Case  was 
expressly  overruled,  and  it  was  held 
that  when  a  term  of  court  is  to  extend 
"until"  a  specified  day,  that  day 
should  be  included. 

e.  Other  ruUngt, 

In  Rex  V.  Navestock  (1772)  Burr, 
Sett.  Cas.  (Eng.)  719,  which  was  a 
settlement  case,  it  was  held  that  a 
hiring  from  the  day  after  Michaelmas 
day  "till"  the  following  Michaelmas 
day,  was  a  hiring  for  a  year,  which 
would  give  a  settlement.  Lord  Mans- 
field says  that  if  this  was  not  a  hiring 
for  a  year,  then  no  settlement  could 
be  gained  by  a  servant  in  the  country, 
because  all  servants  were  hired  ac- 
cording to  this  custom. 

In  an  indictment  for  violating  a 
statute  against  the  receipt  of  presents 
by  certain  ofllcers,  the  allegation  that 
they  were  oillcers  until  a  specified 
date,  on  which  date  they  received 
presents,  the  word  "until"  has  an  in- 
clusive meaning.  Rex  v.  Stevens 
(1804)  5  East,  244,  102  Eng.  Reprint. 
1063,  1  Smith,  437.  The  court,  in  the 
opinion,  says  that  where  exactness  is 
wanted  and  ambiguity  is  to  be  avoided, 
some'  words  are  necessary  to  mark 
and  define  the  precise  meaning  of  the 
words  "to"  and  "until;"  and  without 
them  the  reader  may  be  often  uncer- 
tain in  which  sense  they  are  to  be 
understood. 

Where,  in  a  pleading,  it  was  alleged 
that  one  resided  in  the  jurisdiction 


from  a  certain  time  until  October  27, 
and,  on  the  latter  date,  a  trial  court 
was  held,  and  he  was  amerced,  it  was 
held  that  the  word  "until"  was  ex- 
clusive, so  that  he  was  not  shown  to 
be  an  inhabitant  within  the  jurisdic- 
tion of  the  court  at  the  time  the  court 
was  held.  Wicker  v.  Norris  (1735) 
Cas.  t.  Hardw.  116,  95  En?.  Reprint,  73. 

Protection  of  a  bankrupt's  goods 
from  process  until  the  29th  of  the 
month  includes  the  whole  of  the  day 
named.  The  order  provided  for  a 
meeting  of  creditors  at  noon  on  the 
day  named,  and  the  court  said  that  no 
doubt  the  court  intended  that  the  pro- 
tection should  extend  until  after  the 
meeting.  Bellhouse  v.  Mellor  (1859) 
4  Hurlst.  &  N.  120,  157  Eng.  Reprint, 
780. 

And  the  same  ruling  was  made  in 

Proudmah  v.  Mellor  (1859)  4  Hurlst. 
&  N.  124,  157  Eng.  Reprint,  782. 

A  stay  of  execution  until  a  specified 
day  permits  the  execution  to  issue  on 
that  day.  Rogers  v.  Davis  (1845)  8 
Ir.  h.  Rep.  399.  One  of  the  judges 
suggests  that  the  question  whether 
the  word  "until"  is  exclusive  or  in- 
clusive depends  upon  which  person  is 
to  do  the  act.  In  the  case  before  the 
court,  the  execution  was  stayed  until 
the  specified  date  when  it  was  to 
issue. 

A  corporation  the  charter  of  which 
is  to  continue  in  force  until  a  specified 
date  ends  with  the  day  preceding  that 
named.  People  v.  Walker  (1858)  17 
N.  Y.  502.  The  court  says  the  word 
"until"  is  very  frequently  employed 
in  a  sense  excluding  the  day  named, 
and  that  is  its  obvious  meaning, 
though  it  must  be  conceded  that  a 
very  slight  matter  in  the  context 
would  be  suflicient  to  give  it  a  differ- 
ent and  inclusive  meaning.  In  that 
case  the  corporation  was  to  continue 
in  force  until  the  1st  of  January.  The 
court  says  to  give  the  word  its  ex- 
clusive meaning  ends  the  corporation 
at  the  close  of  the  legal  and  political 
year.  All  our  habits  and  usages 
point  to  that  as  the  natural  meaning 
of  the  word  in  such  a  connection,  and 
are  opposed  to  a  construction  which 
would  give  the  corporation  just  one 
day's  existence  in  the  new  year. 

H.  P.  F. 
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JOHN  OILMAN 

V. 

CENTRAL  VERMONT  RAILWAY  COMPANY. 
Vermont  Supreme  Court May  20,  1010,  • 
(93  Vt.  840,  107  Atl.  122.) 

Automobile  —  operation  without  register  —  negligent  injury  —  action. 

1.  Violation  of  a  statute  forbidding  the  operation  of  unregistered  auto- 
mobiles on  a  public  highway  under  penalty  does  not  deprive  one  of  a  right 
of  action  for  negligent  injury  to  the  machine  by  another  person. 

[See  note  on  this  question  beginning  on  page  1108.] 


Statute  —  adoption  —  subsequent 
construction  —  effect. 

2.  Construction  of  a  statute  by  the 
courts  of  the  state  where  it  is  enacted 
furnishes  no  guide  to  the  intention  of 
the  legislature  of  another  state  in 
previously  adopting:  the  statute. 

[See  25  R.  C.  L.  1075.] 

Proximate  cause  —  blocking  higliway 
^    crossing  —  condition  of  accident. 

3.  Blocking  a  highway  crossing  by 
a  standing  train  longer  than  allowed 
by  statute  does  not  render  the  rail- 
road company  liable  for  injury  to  an 
automobile  colliding  with  the  train,  if 
the  violation  of  statute  was  a  condi- 
tion, and  not  a  cause,  of  the  accident. 

Railnrad  —  blocking  highway  cross- 
I    ing  —  negligence. 
'    4.  Persons  in  charge  of  a  freight 
train  standing  on  a  highway  crossing 


at  night  are  justified  in  believing  that 
persons  traveling  in  an  automobile 
properly  lighted  and  driven  will  be 
able  to  see  the  cars  before  the  ma- 
chine collides  with  them,  and  are 
therefore  not  negligent  in  failing  to 
station  a  man  with  a  lantern  at  the 
crossing,  to  warn  traTOlers  of  the 
presence  of  the  train. 
—  collision  between  automobile  and 
train  —  slippery  condition  of  high- 
way. 

5.  A  railroad  company  is  not  Iia|>le 
for  injury  to  an  automobile  which  col- 
lides with  a  train  standing  on  the 
highway  crossing  in  the  night  if  the 
injury  was  caused  by  the  freshly  oiled 
condition  of  the  road,  which  condition 
was  unknown  to  the  trainmen,  and 
made  it  impossible  to  stop  the  auto- 
mobile after  the  presence  of  the  train 
was  discovered. 


f  Exceptions  by  defendant  to  rulings  of  the  Orange  County  Court  (Wil- 
son, J.),  made  during  the  trial  of  an  action  brought  to  recover  damages 
for  the  destruction  of  plaintiff's  automobile,  alleged  to  have  been  caused 
by  defendant's  negligence,  which  resulted  in  a  denial  of  its  motion  for  a 
directed  verdict.  Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  J.  W.  Redmond  and  Charles    v.  Whitman,  209  Mass.  155,  35  L.RJ^. 


F.  Black,  for  defendant: 

There  was  no  evidence  in  the  case 
tending  to  show  any  negligence  of  de- 
fendant. 

Gage  V.  Boston  &  M.  R.  Co.  77  N.  H. 
289,  L.R.A.1915A,  363,  90  Atl.  855; 
Farmer  v.  New  York,  N.  H.  &  H.  R. 
Co.  217  Mass,  158,  104  N.  E.  492;  At- 
lantic Coast  Line  R.  Co.  v.  Kelly,  16 
Ala.  App.  360,  77  So.  972;  Dudley  v. 
Northampton  Street  R.  Co.  23  L.R.A. 
(N.S.)  561,  and  note,  202  Mass.  443, 
89  N.  E.  25;  Feeley  v.  Melrose,  205 
Mass.  329,  27  L.R.A.(N.S.)  1156,  137 
Am.  St  Rep.  445,  91  N.  G.  306;  Bourne 


(N.S.)  701,  95  N.  E.  404,  2  N.  C.  C.  A. 
318;  Hemming  v.  New  Haven,  16  Ann. 
Cas.  242,  note;  Wachsmith  v.  Balti- 
more &  0.  R.  Co.  Ann.  Cas.  1913B, 
684,  note;  Doherty  v.  Ayer,  197  Mass. 
241,  14  L.R.A.  (N.S.)  816,  125  Am.  St. 
Rep.  355,  83  N.  E.  677;  Chase  v.  New 
York  C.  &  H.  R.  R.  Co.  208  Mass.  137. 
94  N.  E.  377;  Johnson  v.  Iraaburgh,  47 
Vt.  28,  19  Am.  Rep.  Ill;  Holcomb  v. 
Danby,  51  Vt.  428;  McClary  v.  Lowell, 
44  Vt.  116,  8  Am.  Rep.  366. 

Plaintiff  was  guilty  of  contributory 
negligence. 
Carter  v.  Central  Vermont  R.  Co. 
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Atl.  797;  Manley  v.    crossing.     The  highway  he  had 


72  Vt  193,  47 

Delaware  &  H.  Canal  Co.  69  Vt.  101, 
87  Atl.  279. 

Mr.  March  M.  Wilson  for  plaintiff. 

Taylor,  J.,  delivered,  the  opinion 
of  the  court: 

The  accident  out  of  which  this  ac- 
tion arose  is  unique  in  the  annals 
of  highway  crossing  accidents  in 
this  state.  The  action  is  for  dam- 
age to  plaintiff's  automobile,  occa- 
sioned by  running  into  a  freight 
tradn  that  was  standing  at  a  grade 
crossing  on  Church  street,  in  the 
village  of  Bethel,  on  the  line  of  de- 
fendant's railroad.  The  accident 
occurred  about  2:45  A.  M.,  August 
30,  1917.  Church  street  crosses  the 
railroad  nearly  at  right  angles,  the 
railroad  at  that  point  running  sub- 
stantially north  and  south.  The 
highway  approaching  the  railroad 
from  the  west  descends  quite  a  steep 
hill,  with  buildings  and  banks  on 
either  side.  The  road  is  straight, 
and  the  crossing  visible  to  one  ap- 
proaching from  the  west  for  at 
least  250  feet.  About  450  feet  south 
of  the  crossing  was  a  switch  con- 
trolling a  "passing  track"  that  ex- 
tended thence  soutti.  At  the  time  in 
question  defendant's  freight  train, 
which  was  south  bound,  had  arrived 
at  Bethel  under  orders  that  required 
it  to  take  said  passing  track.  It 
consisted  of  a  locomotive  and  forty- 
three  cars.  The  usual  crossing  sig- 
nals were  given,  and,  when  the 
locomotive  reached  a  point  about  a 
car  length  from  said  switch,  it  halt- 
ed, and  a  brakeman  went  forward 
to  the  switch,  threw  it,  and  the  train 
moved  onto  the  sidetrack.  There  is 
a  controversy  as  to  the  length  of 
time  the  train  occupied  the  cross- 
ing; the  defendant's  evidence  tend- 
ing to  show  that  it  halted  only  a 
matter  of  seconds  while  the  switch 
was  being  thrown,  and  the  plaintiff 
claiming  that  there  were  circum- 
stances tending  to  show  that  it  h^d 
been  there  more  than  five  minutes. 

Plaintiff  was  driving  his  car  from 
Randolph  to  Bethel  village.  He 
stopped  about  five  minutes  at  the 
head  of  Church  street  to  leave  a  pas- 
senger, and  then  proceeded  to  the 


traversed  for  the  most  part  of  2^ 
miles  from  Bethel  towards  Ran- 
dolph was  near  and  in  plain  sight 
of  defendant's  track,  and  •the  head 
and  part  of  Church  street  were  in 
sight  thereof.  His  evidence  tended 
to  show  that  neither  he  nor  the 
other  occupants  of  the  car  saw  or 
heard  any  train  on  the  track  that 
night  after  leaving  Randolph  until 
they  reached  the  crossing,  and  that 
they  had  good  opportuni^  botlf  to 
see  and  hear.  The  night  was  rainy 
and  misty,  and  the  automobile  top 
and  wind  shield  were  up.  About  50 
feet  east  of  the  track  was  a  covered 
bridge  over  the  river,  which  was 
lighted  by  electric  lights.  The 
bridge  was  undergoing  repairs,  and 
there  were  also  lanterns  on  the  end 
of  the  bridge  towards  tiie  railroad 
that  were  visible  to  the  plaintiff  as 
he  descended  the  hill  towards  the 
crossing.  Plaintiff  was  well  ac- 
quainted with  the  locality  and  the 
condition  of  the  road.  As  plaintiff 
started  down  the  hill,  he  threw  out 
the  clutch  and  applied  the  brakes, 
which  worked  properly,  and  slowed 
the  speed  of  the  car  to  10  miles  an 
hour  or  less.  He  looked  and  listened 
and  saw  and  heard  nothing.  Part 
way  down  the  hill  he  relaxed  his 
brake  somewhat  to  increase  his 
speed  a  little,  but  kept  his  foot  on 
the  brake.  When  a  short  distance 
from  the  track,  he  discovered  the 
train  and  put  on  the  brakes,  which 
held;  but  the  car,  with  its  wheels 
locked,  slid  forward  into  the  train, 
owing  to  the  steepness  of  the  grade 
and  the  wet  and  slippery  condition 
of  the  road.  The  damage  to  the  car 
was  occasioned  by  the  trdin  starting 
just  as  the  car  struck  it.  Plaintiff 
saw  no  light  at  the  crossing  or  on 
the  train,  and  first  discovered  the 
presence  of  the  train  when  he 
reached  a  point  where  the  cars  ob- 
structed the  light  from  the  bridpre, 
a  distance  of  15  to  20  feet  from  the 
crossing.  The  road  had  been  recent- 
ly oiled  and  was  greasy.  Such  was 
the  tendency  of  the  evidence,  re- 
garded in  the  light  most  favorable 
to  the  plaintiff. 


Digitized  by 


•y  Google 


1104 


AMERICAN  LAW  REPORTS,  ANNOTATED. 


[16  AX-R. 


The  defendant  relies  only  on  its 
exception  to  the  denial  of  its  motion 
for  a  directed  verdict.  The  several 
grounds  of  the  motion  assigned  in 
the  court  below  may  be  summarized 
as  follows :  (1)  The  evidence  shows 
that  the  plaintiff  was  unlawfully 
traveling  the  highway  at  the  time 
of  the  accident,  and  so  was  a  tres- 
passer, and  that  the  defendant  was 
not  guilty  of  any  shortage  of  duty 
owed  to  the  plaintiff.  (2)  There  is 
no  evidence  in  the  case  tending  to 
show  any  negligence  on  the  part  of 
the  defendant.  (3)  On  the  evi- 
dence plaintiff  was  guilty  of  con- 
tributory negligence.  In  overruling 
the  motion  the  court  expressed 
grave  doubt  as  to  whether  it  should 
not  be  granted,  but  deemed  it  ad- 
visable to  take  that  course,  that  the 
case  might  be  finally  determined  in 
this  court. 

Concerning  the  first  ground  of  the 
motion,  it  was  conceded  that  the 
plaintiff  bought  the  automobile  in 
question  a  month  or  six  weeks  be- 
fore the  accident;  that  it  had  been 
registered  by  the  former  owner ;  but 
that  the  plaintiff  had  not  had  it  reg- 
istered in  his  name,  as  required  by 
law.  Gen.  Laws,  4716,  provides 
that  an  automobile  or  motor  vehicle 
shall  not  be  operated  upon  a  public 
highway,  or  a  private  way  laid  out 
under  authority  of  law,  unless  reg- 
istered as  provided  in  the  preceding 
sections.  By  Gen.  Laws,  4718, 
a  person  who  violates  a  provision  of 
the  chapter  of  the  statutes  relating 
to  the  regulation  of  automobiles 
and  motor  vehicles,  for  which  other 
penalty  is  not  provided,  is  subjected 
to  a  fine  of  not  more  than  $1C0.  It 
is  provided  elsewhere  in  this  chapter 
that,  upon  the  sale  of  an  automobile, 
its  registration  shall  expire,  and 
that  the  purchaser  shall  take 
out  new  registration  (Gen.  Laws, 
4677) ;  and  that  the  fee  for  reregis- 
tering the  automobile  shall  be  $1, 
provided  it  is  done  wiUiin  five  days 
after  the  purchaser  comes  into  pos- 
session of  the  automobile  (Gen. 
Laws,  4674). 

The  defendant's  claim  is  that  the 
plaintiff  was  unlawfully  traveling 
on  the  highway,  had  no  right  to  be 


there,  as  he  was  violating  the  law 
of  the  state;  and  therefore  it  was 

under  no  duty  to  take  precaution  for 
his  safety  while  so  using  the  high- 
way approaching  the  crossing.  The 
defendant  relies  upon  an  Alabama 
case  and  several  Massachusetts 
cases  that  fully  sustain  its  conten- 
tion. It  is  tiiere  held,  under  statutes 
similar  to  ours  prohibiting  the  op-' 
eration  of  unregistered  automobiles 
on  the  highways,  that  the  violation 
of  this  prohibitive  statute  makes  a 
plaintiff  a  trespasser,  and  not  en- 
titled to  the  privileges  and  protec- 
tion which  the  law  accords  to  a 
traveler  on  the  highway.  The  un- 
registered automobile  is  regarded  as 
"outside  the  pale  of  travelers"  on 
the  highway,  and  as  having  no 
rights  there  except  to  be  protected 
from  reckless  or  wilful  injury. 

This  provision  of  our  statute  reg- 
ulating automobiles  is  now  for  the 
first  time  brought  in  question  here. 
The  Massachusetts  court  had  occa- 
sion to  construe  the  statute  in 
Holden  v.  McGillicuddy,  215  Mass. 
563,  102  N.  E.  923,  which  was  an 
action  for  injury  to  plaintiff's  au- 
tomobile from  a  collision  at  Guil- 
ford, Vermont.  In  the  absence  of 
evidence  of  the  "common  law"  of 
this  state  on  the  subject,  the  court 
applied  the  Massachusetts  rule,  and 
held  that  the  plaintiff  was  a  tres- 
passer upon  the  highway,  and  that 
the  defendant  had  violated  no  duty 
owed  to  him,  though  the  jury  had 
found,  by  special  verdict,  that  the 
defendant  was  not  in  the  exercise  of 
ordinary  care  at  the  time  of  the  ac- 
cident. 

The  statute  regulating  automo- 
biles and  motor  vehicles  was  enacted 
in  1904  (No.  86,  Acts  of  1904), 
and  appears  to  have  been  taken 
bodily  from  the  Massachusetts  stat- 
ute of  the  preceding  year.  The  pro- 
vision of  the  latter  statute  similar 
to  the  one  now  under  consideration 
first  came  under  consideration  in 
1908,  in  Doherty 
v.  Ayer,  197  Mass. 
241,  14  L.R.A. 
(N.S.)  816,  125 
Am.  St.  Rep.  355, 
83  N.  E.  677.  The  construction  giv- 
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decisions  were  subsequent  to  the 
adoption  of  the  statute  here;  but  a 
brief  review  of  the  Massachusetts 
cases  may  prove  helpful  as  showing 
where  the  rule  adopted  there  leads 
to.  It  was  said  in  Doherty  v.  Ayer, 
Bupra,  that  since  the  plaintiff  was 
upon  the  road  only  as  one  riding  in 
and  operating  an  automobile,  if  it 
was  unregistered  and  if  he  was  un- 
licensed, he  had  no  relation  to  the 
highway,  and  he  was  in  no  sense  a 
traveler,  except  as  a  violator  of  the 
law  in  reference  to  the  use  that  may 
be  made  of  the  way.  It  was  further 
said,  in  regard  to  the  right  of  re- 
covery, that  a  violation  of  tiie  statute 
in  this  particular  so  affected  his  re- 
lation to  the  town  in  regard  to  the 
way  and  the  only  use  he  was  making 
of  it,  as  to  leave  him  without  rem- 
edy for  an  injury  caused  by  a  defect 
therein.  In  Dudley  v.  Northamp- 
ton Street  R.  Co.  202  Mass.  443,  23 
L.R.A.  (N.S.)  561,  89  N.  E,  25,  while 
recognizing  the  general  principle 
that  for  an  unlawful  act  to  preclude 
recovery  it  must  have  directly  con- 
tributed to  the  injury,  the  court  held 
that  the  legislature  intended  to  out- 
law unregistered  automobiles,  and 
to  give  them,  as  to  persons  lawfully 
using  the  highways,  no  other  right 
than  that  of  being  exempt  from 
wanton  or  wilful  injury;  that  the 
plaintiff  was  a  mere  trespasser,  not 
only  as  to  the  owner  of  the  soil,  but 
also  against  the  rights  of  all  other 
persons  who  were  lawfully  using 
the  highway ;  and  that  the  defendant 
owed  him  no  duty  except  to  abstain 
from  injuring  him  by  wantonness 
or  gross  negligence.  The  court 
reached  this  conclusion  because  of 
the  "peculiar  provisions"  of  the 
statute,  referring  to  the  prohibition 
of  the  operation  of  an  unregistered 
automobile  upon  the  highway. 

As  the  logical  result  of  this  con- 
clusion, it  was  held  in  Feeley  v. 
Melrose,  205  Mass.  329,  27  L.R.A. 
(N.S.)  1156,  127  Am.  St.  Rep.  445, 
91  N.  E.  306,  that  there  could  be  no 
recovery  for  injuries  to  passengers 
16  A.L.R^70. 


automobile, 

though  the  passengers  did  not  know 
that  it  was  not  registered,  as  they 
were  not  travelers  upon  the  high- 
way, but  trespassers.  Following 
this  decision,  the  legidature  enact- 
ed that  the  fact  that  the  automobile 
was  not  registered  should  not  be  a 
defense  unless  the  plaintiff  knew,  or 
had  reasonable  cause  to  know,  tiiat 
the  statute  was  being  violated. 
Rolli  V.  Converse,  227  Mass.  162, 
116  N.  E.  507.  In  Chase  v.  New 
York  C.  &  H.  R.  R.  Co.  208  Mass. 
137,  94  N.  E.  377,  the  court  calls  at- 
tention to  the  distinction  between 
unlawful  conduct  which  is  a  cause 
of  the  injury  and  that  which  is  a 
mere  condition  of  it;  but  held  that 
the  operation  of  an  unregistered 
automobile  was  unlawful  in  every 
aspect  of  it,  that  everything  in  the 
conduct  of  the  operator  that  enters 
into  the  propulsion  of  the  vehicle  is 
under  the  ban  of  the  law,  that  the 
machine  is  at  all  times  an  outlaw, 
and  that  the  conduct  of  the  operator 
of  such  an  automobile  is  permeated 
by  disobedience  of  law,  and  so  di- 
rectly contributes  to  the  injury. 
The  operator  of  an  unregistered 
automobile  is  held  liable  as  a  defend- 
ant for  all  direct  injury  resulting 
from  its  operation  upon  the  high- 
way, though  such  injury  was  not 
the  result  of  an  act  of  negligence. 
Koonovsl^  V.  Quellette,  226  Mass. 
474, 116  N.  E.  243,  Ann.  Cas.  19186, 
1146.  In  Bourne  v.  Whitman,  209 
Mass.  155,  35  L,R.A.(N.S.)  701,  95 
N.  E.  404,  2  N.  C.  C.  A.  318,  the 
court  reaffirms  its  position  as  to  an 
unregistered  automobile,  but  holds 
that  an  unlicensed  operator  is  not 
a  trespasser  and  so  precluded  from 
recovery,  unless  the  failure  to  have 
a  license  is  shown  to  be  a  contribut- 
ing cause  of  the  injury  sued  for. 
These  decisions  place  the  operator 
of  an  unregistered  automobile  so 
far  outside  the  protection  of  the  law 
in  Massachusetts  that  he  is  permit- 
ted to  recover  only  when  the  defend- 
ant's conduct  is  in  the  nature  of  a 
wilful,  intentional  injury;  or,  in 
other  words,  when  it  amounts  to  a 
criminal   or   quasi   criminal  act. 
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Dean  v.  Boston  Elev.  R.  Co,  217 
Mass.  495, 105  N.  E.  616. 

Turning  to  the  decisions  of  other 
states,  we  find  a  general  dissent 
from  the  rule  adopted  in  Massachu- 
setts. They  place  violations  of 
statutes  requiring  the  registration 
of  automobiles  in  the  same  category 
as  other  criminal  statutes,  and  hold 
that  they  do  not  preclude  a  recovery 
unless  there  is  a  proximate,  causal 
connection  between  the  violation  of 
the  statute  and  the  injury  com- 
plained of.  We  have  not  gone  to  the 
trouble  to  compare  their  statutes 
with  that  of  Massachusetts,  as  we 
regard  any  possible  dissimilarity  of 
little  consequence  in  view  of  the 
construction  we  give  to  our  own. 
We  cannot  conceive  that  the  legisla- 
ture intended  to  place  the  operator 
or  occupant  of  an  unregistered 
automobile  outside  the  protection  of 
the  law  when  injured  by  the  unlaw- 
ful act  of  another,  or  to  take  away 
his  civil  rights  merely  because  he  is 
committing  a  misdiemeanor,  when 
his  illegal  act  in  no  way  contributes 
to  the  accident.  To  be  sure,  in  form 
the  statute  prohibits  the  operation 
of  an  unregistered  automobile  upon 
a  public  highway;  but  its  real  pur- 
pose is  to  penalize  the  operation  of 
such  an  automobile.  The  distinc- 
tion between  the  status  of  a  person 
operating  an  unregistered  automo- 
bile and  one  operating  an  automobile 
without  a  license  seems  to  us  to  be 
a  distinction  without  any  real  differ- 
ence. The  statute  requiring  a  li- 
cense provides  that  a  person  shall 
not  operate  an  automobile  or  motor 
vehicle  upon  a  public  highway  un- 
less licensed  so  to  do,  as  provided  by 
law.  Gen.  Laws,  4693.  Both  stat- 
utes are  prohibitive  in  form  and  the 
same  person  is  the  actor  In  each 
case.  How  can  it  be  said  that  he  is 
a  trespasser  in  one  case  and  not  in 
the  other?  We  held  in  Dervin  v. 
Frenier,  91  Vt.  398,  100  Atl.  760, 
that  the  operation  of  an  automobile 
without  the  required  license  was  not 
negligence  per  se,  nor  evidence  of 
.negligence,  when  causal  connection 
was  not  shown  between  the  viola- 
tion of  the  statute  and  the  injury 


sued  for.  There,  the  illegality  of 
the  defendant's  act  was  considered 
a  mere  condition,  and  not  a  cause,  of 
the  plaintiff's  injury.  It  would  fol- 
low logically  that  an  unlicensed  op- 
erator of  an  automobile  would  not 
be  precluded  from  recovering  dam- 
ages for  an  injury  to  himself  or  his 
property  merely  because  he  had  no 
license.  Such  is  the  holding  in  Mas- 
sachusetts (Holland  v.  Boston,  213 
Mass.  560, 100  N.  E.  1009).  and  we 
are  not  aware  of  any  decision  els^ 
where  to  the  contrary. 

Construing  the  statute  under  con- 
sideration as  we  do,  the  fact  that 
plaintiff's  automobile  was  not  regis- 
tered, as  the  law  required,  would 
not  make  him  a  trespasser  upon  the 
highway  nor  affect 

his  relation,  at  the  o"eSIt?«'*^^iih- 
time,  to  the  defend-  «"t  rem-ter- 
ant.  We  have  no  ilSSl^"' 
occasion  to  consider 
how  it  would  be  if  the  plaintiff  were 
suing  a  town  for  damages  due  to  a 
defect  in  the  highway.  Defendant 
relies  upon  Johnson  v.  Irasburgb, 
47  Vt  28, 19  Am.  Rep.  Ill,  and  Hol- 
comb  V.  Danby,  51  Vt.  428,  where 
the  effect  of  a  statute  then  in  forte, 
forbidding  certain  travel  upon  the 
highway  on  Sunday,  was  considered. 
But  those  cases  are  not  in  point 
with  the  case  at  bar.  They  went  up- 
on the  ground  that  towns  were  not 
bound  to  maintain  their  highways 
for  an  unlawful  use.  See  Hoadley 
V.  International  Paper  Co.  72  Vt  79, 
47  Atl.  169,  It  was  of  no  conse- 
quence to  the  defendant  that  the 
plaintiff's  automobile  was  not  reg- 
istered. Though  his  conduct  was 
unlawful,  it  was  a  remote  illesal 
act;  or,  in  other  words,  merely  a 
condition,  and  not  a  proximste 
cause,  of  the  accident.  The  acci- 
dent would  have  happened  if  the  law 
in  this  respect  had  been  fully  ob- 
served. 

Holding,  as  we  do,  that  the  de- 
fendant's duty  to  the  plaintiff  was 
that  owed  to  a  traveler  upon  the 
highway,  we  pass  to  the  inquiry 
whether  there  was  evidence  for  the 
jury  on  the  question  of  defendant's 
negligence.  Plaintiff's  claim  at  the 
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the  defendant  was    stances.    We  think  that  reasonable 


Proximate 
«Mu  II  e — block  tntc 
IklKhTrar  croa» 
1b0— eondltloa 


trial  was  that 
negligent  in  failing  to  station  a  man 
with  a  lantern  at  the  crossing  to 
give  warning  that  it  was  obstructed 
by  the  train.  As  to  the  controversy 
concerning  the  length  of  time  that 
the  crossing  had  been  obstructed^  it 
'is  enough  to  say  that  it  is  wholly 
immaterial  whether  the  train  had 
been  standing  there  more  than  five 
minutes,  or  whether  it  had  merely 
paused  for  a  few  seconds.  Conced- 
edly  it  was  moving,  or  on  the  point 
of  moving,  at  the  time  the  plaintiff 
ran  into  it.  If  the  defendant  had 
occupied  the  crossing  more  than 
five  minutes,  in  vi- 
olation of  the  stat- 
ute (Gen.  Laws, 
5177),  it  was  not, 
in  the  circum- 
stances, evidence  of  negligence,  for 
it  was  only  a  condition,  and  not  the 
proximate  cause,  of  the  accident. 
Assuming  that  the  train  had  oc- 
cupied the  crossing  for  an  unlawful 
length  of  time,  plaintiff  was  not  in- 
jured thereby.  Nor,  in  the  circum- 
stances, was  the  length  of  time 
material  in  any  view  of  the  matter. 

In  order  to  charge  the  defendant 
with  negligence,  it  must  be  found 
from  some  substantial  evidence  that 
its  servants,  in  the  exercise  of  or- 
dinary care,  should  have  known 
that,  on  account  of  the  darkness,  the 
cars  upon  the  crossing  were  such  an 
obstruction  that  a  person  traveling 
upon  the  highway  approaching  the 
crbssing  from  the  west,  at  a  reason- 
able rate  of  speed,  in  an  automobile 
properly  ec[uipped  with  lights  and 
carefully  operated,  would  be  liable 
to  come  in  collision  with  the  txain. 
Trask  v.  Boston  &  M.  R.  Co.  219 
Mass.  410,  106  N.  E.  1022;  Gage  v. 
Boston  &  M.  R.  Co.  77  N.  H.  289, 
L.R.A.1915A,  363,  90  Atl.  855.  In 
order  to  sustain  the  court's  ruling 
ahd  charge  the  defendant  with  the 
negligence  claimed  it  must  be  held 
that  the  jury  would  be  justified  in 
finding  that  men  of  ordinary  pru- 
dence and  foresight,  in  charge  of  the 
train  at  the  time,  would  have  an- 
ticipated that  such  an  accident 
might  happen   in   these  circum- 


men  could  come  to  only  one  conclu- 
sion. Defendant's  serva'nts  would 
be  amply  justified  in  acting  upon 
the  belief  that  travelers  in  automo- 
biles properly  lighted,  and  traveling 
at  reasonable  speed, 
would  observe  the  uookt^  uvh- 
cars  upon  the  cross-  J^SiiSSSi'."^ 
ing  in  time  to 
avoid  a  collision.  To  borrow  an 
illustration  used  in  Gage  v.  Boston 
&  M.  R.  Co.  supra:  "Suppose,  in- 
stead of  the  place  being  the  in- 
tersection of  a  highway  and  the 
railroad,  it  had  been  the  crossing  of 
two  highways,  and  the  plaintiffs 
had  run  into  the  side  of  a  load  of 
logs  which  were  being  transported 
over  the  crossing;  the  driver  of  the 
logging  team  would  have  the  same 
duty  to  exercise  care  for  the  ben^t 
of  the  plaintiffs  that  the  trainmen 
had,  and  the  care  he  would  be  bound 
to  exercise  would  be  commensurate 
with  the  apparent  danger  to  trav- 
elers on  the  other  highway,  caused 
by  his  occupation  of  tiie  crossing 
with  a  heavily  loaded  team.  If  the 
driver  of  the  approaching  automo- 
bile could  see  the  obstruction  in  time 
to  avoid  colliding  with  it,  reason- 
able men  could  not  find  that  it  was 
the  duty  of  the  driver  of  the  team 
to  have  a  lighted  lantern  on  the  side 
of  his  load  toward  the  automobile, 
as  a  warning  that  the  crossing  was 
occupied." 

If  the  circumstances  attending 
the  accident  were  as  plaintiff 
claimed,  it  is  apparent  Uiat  the 
automobile  was  not  stopped  before 
it  struck  the  train  because  of  the 
greasy  condition  of  the  road.  But 
the  defendant  was  not  responsible 
for  this  condition, 
and  there  was  no  mnto- 
evidence  that  the  •»« 
trainmen  knew  or 
ought  to  have 
known  of  its  existence.  Thus,  an 
unusual  condition,  unknown  to  the 
defendant's  servants,  intervened 
that  changed  the  plaintiff's  situa- 
tion from  one  of  safety  to  that  of 
danger.   There  was  nothing  in  the 


■Uppcrr 
condition  of 
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evidence  to  show  that  the  trainmen 
did  not  manage  the  train  with  rea- 
sonable care  and  prudence  in  view 
of  all  the  circumstances  they  knew 
or  ought  to  have  known.  The  ac- 
cident happened  through  no  fault 
of  the  defendant,  and  the  court 
should  have  sustained  its  motion 
on  the  ground  that  there  was  no 
evidence  for  the  jury  tending  to 
show  actionable  negligence.  Any 
such  duty  as  the  plaintiff  claims 
was,  to  say  the  least,  conjectural 
and  visionary;  but  a  verdict  based 
upon  conjecture  cannot  stand.  As 


in  other  cases,  something  more  than 
a  mere  scintilla  of  evidence  is  re- 
quired to  sustain,  the  burden  of 
proof  in  ah  action  for  negligence. 
Gage  V,  Boston  &  M.  B.  Co.  supra; 
Fadden  v.  McKinney,  87  Vt.  316. 
322,  89  Atl.  351. 

It  is  unnecessary  to  consider  the 
questions  presented  under  the  third 
ground  of  defendant's  motion,  as 
the  exception  is  otherwise  sus- 
tained. 

Judgment  reversed,  and  judiF- 
ment  for  the  defendant  to  recover 
lis  costs. 


ANNOTATION. 

Civfl  rights  and  liabilities  as  affected  by  failure  to  comply  with  regulatioiu  w 
to  registration  of  automobile  or  licensing  of  operator. 


I.  Right  to  recover  against  one  other 
than  municipality: 

a.  Unlicensed  vehicles: 

1.  General  rule,  1108. 

2.  Minority  rule,  1111. 

b.  Unlicensed  operator,  1113. 

c.  Express  statutory  provision  as 

to  civil  liability,  1114. 
n.  Right  to  recover  against  monicipality, 
1116. 

III.  Liability  for  injury  or  damage  by 
unlicensed  car,  or  car  driven  by 
unlicensed  person,  1117. 

As  to  violation  of  statute  or  ordi- 
nance regulating  movement  of  vehicle 
as  affecting  violator's  right  to  recover 
for  negligence,  see  annotation  in  12 
A.L.R.  458. 

1.  Sight  to  recover  against  one  otlk«r 
than  municipality. 

a.  Unticenaed  vehiclett 

1.  General  rule. 

It  is  a  well-established  rule  of  law 
that  one  who  does  an  unlawful  act  is 
not  thereby  placed  outside  the  pro- 
tection of  the  laws,  but  that,  to  have 
this  efifect.  the  unlawful  act  must 
have  some  causal  connection  with  the 
injury  complained  of.  In  accord  with 
this  rule  it  is  held  by  the  great  weight 
of  authority  and  the  better  reasoned 
cases,  that  one  who  sustains  injuries 
to  his  person  or  property  by  the  neg- 
ligence of  another  while  using  or  rid- 
ing in  an  unlicensed  automobile  is 


not  precluded  from  recovering  by  rea- 
son of  the  failure  to  comply  with 
statutes  in  effect  providing  that  motor 
vehicles  shall  be  registered,  and  shall 
not  be  operated  on  the  highway  un- 
less they  are  registered,  where  the 
failure  to  register  in  compliance  with 
the  statute  had  no  causal  connection 
with  the  injury. 
Alabama. — Birmingham  R.  Light  & 
Co.  V.  iEtna  Acci.  &  Liability  Co, 

(1913)  184  Ala.  601,  64  So.  44;  Stovall 
V.  Cory  Highlands  Land  Co.  (1914) 
189  Ala.  676,  66  So.  677. 

California.  —  Shimoda  v.  Bundy 

(1914)  24  Cal.  App.  675,  142  Pac.  109. 
Florida. — Atlantic   Coast  Line  R- 

Co.  V.  Weir  (1912)  63  Fla.  69,  41 
L.R.A.(N.S.)  307,  58  So.  641,  Ann. 
Cas.  1914A,  126;  Porter  v.  Jackson- 
Tille  Electric  Co.  (1912)  64  Fla.  409, 
60  So.  188. 

Georgia. — Central  of  Georgia  R.  (To. 
V.  Moore  (1919)  149  Ga.  581,  101  S.  E. 
668,  answers  to  certified  questions 
conformed  to  (1920)  24  Ga.  App.  716, 
102  S.  E.  168;  Hines  v.  Wilson  (1920) 
26  Ga.  App.  63,  102  S.  E.  646. 

Indiana. — Central  Indiana  R.  (To.  v. 
Wishard  (1914)  —  Ind.  App.  — ,  IM 
N.  E.  693. 

Iowa. — LockHdge  t.  Minneapolis  ft 
St.  L.  R.  Co.  (1913)  161  Iowa,  74,  140 
N.  W.  834,  Ann.  Cas.  1916A,  168. 

Kentucky.— Moore  v.  Hart  (1916) 
171  Ky.  725,  188  S.  W.  S61. 
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Maine. — Cobb  v.  Cumberland  Coun- 
ty Power  &  Light  Co.  (1918)  117  Me. 
456,  104  Atl.  844. 

Minnesota. — Armstead  v.  Louns- 
berry  (1916)  129  Minn.  84.  L.R.A. 
1915D.  628,  161  N.  W.  642,  9  N.  0.  C. 
A.  828. 

Missouri. — Dixon  v.  Boeving  (1919) 
—  Mo.  App.  — ,  208  S.  W.  279. 

New  Jersey. — Shaw  v.  Thielbahr 
(1911)  82  N.  J.  L.  23,  81  Atl.  497. 

Rhode  Island. — Marquis  v.  Messier 
(1917)  39  R.  I.  563,  99  At!.  627. 

Texas. — American  Automobile  Ins. 
Co.  V.  Struwe  (1920)  —  Tex.  Civ.  App. 
— .  218  S.  W.  634. 

Vermont— GiLMAN  v.  C^tbal  Ver- 
mont R.  Co.  (reported  herewith) 
ante,  1102. 

Vir^nia.  —  Southern  R.  Co.  v. 
Vaughan  (1916)  118  Va.  692,  L.R.A. 
19I6K,  1222,  88  S.  E.  306,  Ann.  Cas. 
1S18D,  842. 

Washington. — Switzer  v.  Sherwood 
(1914)  80  Wash.  19,  141  Pac.  181, 
Ann.  Cas.  1917A,  216. 

Canada. — Halpin  v.  Grant  Smith  & 
Co.  (1920)  15  Alberta  L.  R.  637,  53 
D.  L.  R.  38;  Godfrey  v.  Cooper  (1919) 
46  Ont.  L.  Rep.  665.  10  B.  R.  C.  — ; 
Martin  v.  Ralph  (1921)  54  N.  S.  277. 

The  court  in  Moore  v.  Hart  (1916) 
171  Ky.  726,  188  S.W.  861,  said:  "It 
ia  vigorous^  insisted  that  the  plain- 
tiff was  operating  a  machine  on  the 
public  highway  when  it  was  not  regis- 
tered, and  had  in  his  employ  an  un- 
licensed chauffeur,  both  of  which 
were  in  open  violation  of  the  statu- 
tory law  of  this  state,  and  that  these 
violations  made  him  a  trespasser  up- 
on the  highway,  and  himself  and  his 
machine,  in  the  language  of  defend- 
ant's counsel,  'under  the  ban  of  the 
law*  continuously  while  on  the  high- 
way, and  that  these  violations  consti- 
tuted negligence  per  se  on  his  part, 
depriving  him  of  any  right  of  action 
for  injury  to  himself  or  to  his  ma- 
chine, and  which  violations  constitute 
a  complete  defense  to  this  suit. 
Strange  as  it  may  seem,  we  are  fur- 
nished with  authority  for  this  cruel 
and  almost  savage  doctrine.  It  seems 
that  the  courts  of  Massachusetts  give 
to  such  violations  the  force  and  ef- 
fect contended  for  by  the  defendant 


in  this  case,  and  we  are  referred  to 
the  case  of  Chase  v.  New  York  C.  & 
H.  R.  R.  Co.  (1911)  208  Mass.  137,  94 
N.  E.  377,  as  sustaining  the  doctrine 
contended  for.  In  that  case  the  plain- 
tiff was  riding  in  an  unregistered 
automobile,  which  collided  with  a 
train  of  tlie  defendant,  producing  the 
injuries  sued  for,  and  a  recovery  was 
denied  because  the  machine  was  un- 
registered. The  court,  in  disposing 
of  the  case,  to  the  chagrin  of  the 
plaintiff  and  his  counsel,  says:  'Un- 
der the  decisions,  the  operation  of  the 
unregistered  automobile  is  deemed  to 
be  unlawful  in  every  feature  and 
aspect  of  it.  Everything  in  the  con- 
duct of  the  operator  that  enters  into 
the  propulsion  of  the  vehicle  is  un- 
der the  ban  of  the  law.  In  going 
along  the  way  and  entering  upon  the 
crossing  the  machine  is  an  outlaw. 
The  operator,  in  running  it  there,  and 
thus  bringing  it  into  collision  with 
the  locomotive  engine,  is  guilty  of 
conduct  which  is  permeated  in  every 
part  by  his  disobedience  of  the  law, 
and  which  directly  contributes  to  the 
injury  by  bringing  the  machine  into 
collision  with  the  engine.  He  is, 
within  the  words  of  the  statute.  In  no 
better  condition  to  recover  than  a  per- 
son would  be  who  was  violating  the 
law  by  walking  on  the  track  of  a  rail- 
road, and  was  struck  by  an  engine 
when  he  had  reached  the  crossing  of 
a  highway.'  The  same  doctrine  seems 
to  be  adhered  to  by  that  court  in  the 
cases  of  Dudley  Northampton  Street 
R.  Co.  (1909)  202  Mass.  448,  23  L.R.A. 
(N.S.)  661, 89  N.  E.  26,  and  Dean  v.  Bos- 
ton Elev.  R.  Co.  (1914)  217  Mass.  495, 
105  N.  E.  616.  it  being  held  in  the 
last-named  case,  in  substance,  that 
all  occupants  of  the  unregistered  ma- 
chines were  trespassers  upon  the 
highway,  and  were  entitled  to  no  con- 
sideration from  other  travelers  ex- 
cept to  be  protected  from  reckless  or 
wanton  injury.  We  have  been  unable 
to  find  any  other  court  going  to*  this 
extent,  although  some  of  them  hold 
that,  under  certain  circumstances, 
and  under  the  peculiar  facts  of  the 
particular  case,  evidence  of  the  ma- 
chine being  unregistered,  or  the 
chauffeur  being  unlicensed,  may  be 
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introduced  as  evidence  under  the  plea 
of  contributory  negligence, — a  ques- 
tion which  we  shall  hereafter  consid- 
er under  the  peculiar  facta  of  this 
case.  On  the  contrary,  the  courts  of 
Minnesota,  Alabama,  Illinois,  Penn- 
sylvania, Florida,  Kansas,  Virginia, 
and  perhaps  others,  do  not  give  to 
such  violations  of  the  statute  so 
broad,  and  what  might  be  called  de- 
structive, effect  as  does  the  Massa- 
chusetts court.  In  Berry  on  Auto- 
mobiles, 2d  ed.  §  196,  the  author,  in 
discussing  the  point  under  considera- 
tion with  reference  to  the  failure  of 
the  chauifeur  to  have  obtained  a  li- 
cense, says:  'And  the  operating  of 
an  automobile  without  a  license,  when 
one  is  required  by  law,  is  evidence  of 
n^Iigent  operation,  but  does  not  af- 
fect the  rights  of  such  person,  nor  of 
those  riding  with  him,  as  travelers, 
nor  bar  their  right  of  action  or  de- 
fense in  personal-injury  actions;  such 
persons  not  being  rendered  thereby 
trespassers  upon  the  highway.'  The 
case  of  Armstead  v.  Lounsberry, 
L.R.A.1916D,  628»  is  a  Minnesota  case 
((1916)  129  Minn.  34,  161  N.  W.  642, 
9  N.  C.  C.  A.  828)  and  is  one  growing 
out  of  a  collision  between  two  auto- 
mobiles going  in  opposite  directions, 
which,  in  this  particular,  makes  it  un- 
like the  one  we  have  here,  but  this 
fact  can  have  no  bearing  upon  the 
question  now  under  consideration, 
which  is  whether  a  failure  to  comply 
with  the  law  shall  constitute  a  bar 
to  the  action.  The  plaintiff  in  that 
case  had  failed  to  register  his  ma- 
chine, as  required  by  the  laws  of  Min- 
nesota, and  the  defendant  contended 
that  he  thereby  became  a  trespasser 
upon  the  street,  and  was  entitled  to 
no  duty  from  the  defendant*  except 
the  Utter  should  avoid  wilfully  or 
wantonly  injuring  him.  It  was  also 
shown  that  in  that  case  the  city  of 
Duluth,  where  the  accident  occurred, 
had  passed  an  ordinance  requiring  all 
operators  of  machines  to  be  licensed, 
and  that  the  plaintiff  had  not,  at  the 
time  of  the  accident,  complied  with 
this  law.  Neither  of  these  violations 
was  permitted  to  defeat  the  action, 
and  the  court,  in  the  course  of  the 
opinion,  so  forcefully  states  the  rea- 


sons that  should  govern  the  courts  in 
denying  the  comprehensive  effect  of 
such  violations  as  was  insisted  upon 
that  we  feet  authorized  to  take  there- 
from the  following:    'The  right  of  a 
person  to  maintain  an  action  for  a 
wrong  committed  upon  him  is  not  tak- 
en away  because  he*  was,  at  the  time 
of  the  injury,  disobeying  a  statute  law 
which  in  no  way  contributed  to  his 
injury.   He  is  not  placed  outside  all 
protection  of  the  law,  nor  does  he  fot^ 
feit  all  his  civil  rights,  merely  because 
he  is  committing  a  statutory  misde- 
meanor.   The  wrong  on  the  part  of 
the  plaintiff  which  will  preclude  a  re- 
covery for  an  injury  sustained  by  him 
must  be  some  act  or  conduct  having 
the  relation  to  that  injury  of  a  cause 
to  the  effect  produced  by  it.  Sutton 
V.  Wauwatosa  (1871)  29  Wis.  21,  9 
Am.  Rep.  634;  Fhiladephia,  W.  &  B. 
R.  Co.  V.  Philadelphia  Steam  Towboat 
Co.  23  How.  (U.  S.)  209,  16  L.  ed.  433. 
Plaintiflf's  violation  of  the  law,  in  or- 
der to  affect  his  case,  must,  like  any 
other  act,  "be  a  proximate  cause  in  the 
same  sense  in  which  the  defendant's 
negligence  must  have  been  a  proxi- 
mate cause  in  order  to  give  any  right 
of  action."    1  Shearm.  &  Redf.  Neg. 
94.    A  collateral  unlawful  act  not 
contributing  to  the  injury  will  not  bar 
a  recovery.   Hughes  v.  Atlanta  Steel 
Co.   (1911)   136  Ga.  511,  36  L.RA. 
(N.S.)  647.  71  S.  E.  728,  Ann.  Cas. 
1912G,  S94,  1  N.  C.  C.  A.  429.  Plain- 
tiff's violation  of  the  law  in  this  case 
is  of  this  collateral  character.  There 
was  no  relation  of  cause  and  effect 
between  the  unlawful  act  and  the  col- 
lision.  The  registration  of  plaintiff's 
automobile  was  of  no  consequence  to 
defendant.    The  law  providing  for 
such  registration  was  not  for  the  pre- 
vention of  collisions,  and  had  no  tend- 
ency to  prevent  collisions.    There  is 
no  pretense  that  the  registration  of 
plaintiff's  automobile  would  have  had 
any  tendency  to  prevent  this  collision. 
Plaintiff's  failure  to  obey  the  law  in 
no  way  contributed  to  his  injury,  and 
could  not  bar  his  right  of  recovery. 
This  rule  is  sustained  by  the  great 
weight  of  authority.'    .    .    .  The 
court  then  proceeds  to  a  considera- 
tion of  the  rule  as  announced  in  Mss- 
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sachusetts,  and  concludes  by  saying: 
'It  appears  to  us  the  weight  of  argu- 
ment, as  well '  as  the  weight  of  au- 
thority, is  against  the  rule  of  the 
Massachusetts  eases,  and  in  accord- 
ance with  the  rule  we  have  above  laid 
down.'  Without  encumbering  this 
opinion,  it  is  sufficient  to  say  that  the 
opinions  of  the  courts  to  which  we 
have  referred  are  in  accord  with  the 
Minnesota  court  upon  this  subject, 
and  were  we  content  to  rest  our  opin- 
ion alone  upon  the  greater  weight  of 
authority,  we  would  be  compelled  to 
disregard  the  rule  as  laid  down  in 
Massachusetts,  and  to  adopt  that  pre- 
vailing in  the  other  states.  But,  aside 
from  the  weight  of  authority,  we 
would  be  unable  to  agree  with  the 
rale  as  announced  in  Massachusetts, 
as  it  evidently  sounds  a  discordant 
note  to  our  conceptions  of  the  very 
basic  principles  of  the  law,  which,  we 
learn  from  the  earliest  writefs,  are 
founded  on  reason  and  right.  For  the 
purposes  of  this  case  we  do  not  have 
to  decide  whether  the  statute,  requir- 
ing the  licensing  of  a  chauffeur  in 
this  state,  or  the  registering  of  ma- 
chines, is  one  of  revenue  only,  or  one 
looking  to  the  qualifications  of  the 
chauffeur  and  safety  of  the  traveling 
public  upon  the  highway,  because  if 
it  should  be  regarded  as  partaking  of 
both,  or  the  latter  alone,  a  violation 
of  it  does  not  render  the  violator  an 
outlaw,  nor  deprive  him  of  all  consid- 
eration dictated  by  the  plainest  prin- 
ciples of  humanity;  nor  can  the  fact 
that  the  statute  has  not  been  com- 
plied with  in  these  respects  affect  his 
cause  of  action,  unless  such  violation 
has  some  causal  connection  with  the 
producing  of  the  injury.  In  other 
words,  the  violations  must  be  the 
proximate  cause  of  the  injury.  It  is 
not  only  so  stated  in  the  Minnesota 
case  from  which  we  have  quoted,  but 
is  recognized  everywhere,  and  by  an 
unbroken  line  of  decisions  by  this 
court,  the  last  case  being  that  of 
Louisville  &  N.  R.  Co.  v.  Hulette 
(1916)  171  Ky.  500,  188  S.  W.  653.  We 
therefore  conclude  that  there  was  no 
error  committed  in  denying  to  this 
defensive  plea  the  effect  contended 
for." 

And  it  will  be  observed  that  the 


court  in  the  reported  case  (Oilman  v. 
Central  Vermont  R.  Co.  ante,  1102), 
'although  recognizing  that  their  statute 
was  copied  from  that  of  Massachu- 
setts, refused  to  place  the  construction 
on.  it  that  the  courts  of  that  state  had 
done,  or  to  hold  the  operator  of  an 
unregistered  automobile  a  trespasser 
on  the  highway,  and  not  entitled  to 
recover,  or  deprive  the  violator  of  a 
right  of  action  for  a  negligent  injury 
to  the  machine  by  another.  The  court 
here  directly  rejected  the  construction 
put  upon  the  Vermont  statute  by  the 
Massachusetts  court  in  Holden  v. 
McGillicuddy  (1918)  216  Mass.  563, 
102  N.  E.  923,  set  out  infra,  I.  a>  2. 

And  in  Derr  v.  Chicago,  M.  &  St. 
P.  R.  Co.  (1916)  163  Wis.  234,  157  N. 
W.  763,  the  fact  that  the  plaintiff, 
when  an  injury  occurred,  was  driving 
his  automobile  under  the  previous 
year's  registration,  and  had  failed  to 
register  it  for  the  year  in  which  the 
injury  happened,  as  required  by  a 
statute  providing  that  no  automobile 
should  be  operated  or  driven  on  any 
highway  unless  it  had  been  registered, 
was  held  not  to  bar  a  recovery,  where 
it  had  no  causal  connection  with  the 
accident. 

And  in  Halpin  v.  Grant  Smith  &  Co. 
(1920)  15.  Alberta  L.  R.  637,  63  D.  L. 
R.  381,  it  was  held  that  one  who  had 
recently  purchased  an  automobile  and 
was  operating  it  in  violation  of  a  sec- 
tion of  the  Motor  Vehicle  Act,  provid- 
ing for  a  penalty  for  the  use  of  num- 
ber plates  by  ai^  person  other  than 
the  owner  to  whom  they  had  been  is- 
sued, was  not  a  trespasser  on  the 
highway,  and  was  not,  by  reason  of 
the  violation  of  such  act,  precluded 
from  recovering  for  damage  resulting 
from  the  negligence  of  one  construct- 
ing an  irrigation  ditch  across  the 
highway. 

JB.  MtnmHtif  mla. 

A  rule  in  conflict  with  the  general 
rule  before  stated  originated  in  Mas- 
sachusetts, where  a  statute  providing 
that  automobiles  should  be  registered, 
and  that,  "except  as  otherwise  pro- 
vided, ...  no  automobile  or  motor- 
cycle shall  ...  be  operated  upon 
any  public  highway  unless  registored 
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as  above  provided,"  has  been  held  to 
render  unlicensed  automobiles  'out- 
laws on  the  highway,  ao  that  their  oc- 
cupants are  entitled  to  no  other  right 
than  that  of  being  exempt  from  reck- 
less, wanton,  or  wilful  injuir.  Dud- 
ley V.  Northampton  Street  R.  Co. 
(1909)  202  Mass.  443,  23  L.R.A.(N.S.) 
561,  89  N.  E.  25;  Chase  v.  New  York 
C.  &  H.  R.  R.  Co.  (1911)  208  Mass.  137, 
94  N.  E.  377;  Love  v.  Worchester  Con- 
sol.  Street  R.  Co.  (1912)  213  Mass. 
137,  99  N.  E.  960;  Crompton'v.  Wil- 
liams (1918)  216  Mass.  184,  103  N. 
K.  298;  Dean  v.  Boston  Eler.  R.  Co. 
(1914)  217  Mass.  496,  105  N.  E.  616; 
Conroy  v.  Mather  (1914)  217  Mass. 
91,  52  L.R.A.(N.S.)  801,  104  N.  E.  487; 
Downey  v.  Bay  State  Street  R.  Co. 
(1916)  225  Mass.  281,  114  N.  E.  207; 
Wentzell  v.  Boston  Elev.  R.  Co.  (1918) 
230  Mass.  275,  119  N.  E.  652. 
And  in  Dean  t.  Boston  Elev.  R.  Co. 

(1914)  217  Mass.  495,  105  N.  E.  616, 
where  recovery  was  sought  against 
a  railway  company  for  injuries  sus- 
tained by  reason  of  a  collision  be- 
tween a  street  car  and  an  unregis- 
tered automobile,  it  was  held  that  all 
occupants  of  the  car  were  trespassers 
upon  the  Highway,  and  had  no  rights 
against  other  travelers,  except  to  be 
protected  from  reckless  or  'v^anton  in- 
jury, and  the  evidence  in  the  case, 
which,  among  other  things,  showed 
the  failure  of  the  motorman  to  see  the 
automobile,  and  bring  his  car  to  a 
stop  before  the  collision  occurred, 
was  held  not  to  show  such  wanton  and 
wilful  conduct  on  the  part  of  the  d0- 
fendant  as  to  render  it  liable. 

And  in  Chase  v.  New  York  C.  &  H. 
R.  R.  Co.  (1911)  208  Mass.  137,  94  N. 
E.  377,  it  was  held  that  persons  rid- 
ing in  an  unlicensed  automobile  were 
precluded  from  recovering  for  inju- 
ries sustained  by  a  collision  with  a 
locomotive  engine  at  a  railroad  cross- 
ing, and  could  not  avail  themselves 
of  the  provisions  of  the  statute  re- 
quiring a  bell  to  be  rung  or  a  whistle 
sounded  for  the  protection  of  travel- 
ers at  railroad  crossings,  since  per- 
sons riding  in  an  unlicensed  auto- 
mobile had  not  the  rights  of  travelers. 

And  in  United  Transp.  Co.  v.  Hass 

(1915)  91  Misc.  311.  155  N.  Y.  Supp. 


IM),  affirmed  in  (1915)  171  App.  Div. 
971,  155  N.  Y.  Supp.  1145,  which  af- 
firmed  (1918)  222  N.  Y.'  623,  118  N.  E: 
1080,  where  the  injury  for  which  re- 
covery was  sought  happened  to  the 
plaintiff's  automobile  in  Massachu- 
setts, and  was  governed  by  the  law  of 
that  state,  the  court  held,  after  re- 
viewing the  Massachusetts  cases,  that, 
under  the  law  of  that  state,  an  un- 
registered automobile  has  no  rights 
against  other  travelers  except  to  be 
protected  from  reckless  or  wanton  in- 
Jury,  and  the  question  whether  the 
defendant's  conduct  was  reckless  and 
wanton  was  held  to  be  for  the  jury, 
and  a  finding  for  the  plaintiff  wu 
sustained,  where  there  was  evidence 
that  his  automobile,  while  ascending 
a  hill,  was  run  into  by  defendant's 
high-powered  car,  which  came  over 
and  down  a  hill  at  50  or  60  miies  an 
hour,  ^though  the  operator  knew  that 
the  emergency  brake  on  the  car  was 
broken  and  could  not  be  used. 

And  In  Holden  v.  McGillicuddy 
(1913)  215  Mass.  563,  102  N.  E.  923. 
where  recovery  was  sought  for  dam- 
ages to  the  plaintiff's  unregisterecl 
automobile,  sustained  in  a  collision 
which  occurred  in  Vermont,  and  the 
only  provision  of  the  Vermont  statute 
which  appeared  was  that  "no  automo* 
bile  or  motor  vehicle  shall  be  operated 
upon  a  public  highway  unless  so  reg- 
istered," the  court  stated  that  the 
statute  lacked  some  of  the  language 
employed  in  the  Massachusetts  act, 
but  held,  applying  the  general  rules 
of  the  common  law,  that  the  Vermont 
act,  like  that  of  Massachusetts,  was 
not  only  enacted  as  a  police  regula- 
tion, but  also  for  the  protection  of 
travelers  on  the  highway,  and  that  no 
recovery  for  damage  resulting  from 
the  collision  could  be  had  in  the  ab- 
sence of  evidence  that  the  defendant 
acted  recklessly  or  wantonly. 

And  following  the  Massachusetts 
cases,  it  has  been  held  in  Pennsyl- 
vania, under  an  act  similar  to  that  of 
Massachusetts,  that  one  holding  no 
license  to  operate  an  automobile,  who 
was  driving  an  unregistered  car,  could 
not  recover  for  an  injury  sustained 
through  a  collision  with  a  trolley  car, 
where  there  was  no  evidence  of  inten- 
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tional  injury  on  the  part  of  the  de- 
fendant's servant.    Bortner  v.  York 
R.  Co.  (1913)  22  Pa.  Dist.  R.  84. 
And  In  Contant  t.  Plgott  (1918)  16 

D.  L.  R.  (Manitoba)  858,  it  was  held 
that  no  recovery  could  be  had  for  an 
injury  by  one  driving  an  automobile 
not  licensed  under  the  Motor  Vehicles 
Law  of  Manitoba,  the  provisions  of 
which  do  not  appear,  where  the  in- 
jury was  not  shown  to  have  been  wil- 
ful or  malicious. 

And  in  Knight  v.  Savannah  Elec- 
tric Co.  (1917)  20  Ga.  App.  314,  93  S. 

E.  17,  where  a  statute  provided  that  it 
shall  be  "unlawful  for  any  person  to 
run,  drive  or  operate  any  automobile 
,  .  .  propelled  by  steam,  gas,  gaso- 
lene, electricity  or  any  power  other 
than  muscular  power  .  .  .  upon 
or  along  any  public,  road,  ...  ex- 
cept and  until  such  person  shall  com- 
ply with  the  provisions  of  this  act," 
and  one  of  the  provisions  required 
every  person  owning  an  automobile  to 
register  it,  and  pay  a  registration  fee, 
it  was  held  that  the  intent  of  the  stat- 
ute was  to  outlaw  unlicensed  machines 
and  to  give  them,  as  to  persons  law- 
fully using  the  highway,  no  other 
right  than  that  of  exemption  from 
reckless,  wanton,  or  wilful  injury; 
and  accordingly,  that  one  who  was 
driving  an  unlicensed  motorcycle  could 
not  recover  against  a  railway  for  an 
injury  sustained,  although  the  colli- 
sion between  the  motorcycle  and  the 
car  was  due  to  the  defendant's  neg- 
ligence, there  being  no  evidence  of 
wilfulness  or  wantonness.  Attention 
is  called  to  the  fact,  however,  that  this 
case  was  overruled  in  Central  of 
Georgia  R.  Co.  v.  Moore  (1919)  149 
Ga.  681,  101  S.  E.  668,  cited  under  the 
general  rule  supra,  I.  a,  1. 

It  has  been  held  that  the  burden  of 
proving  that  the  plaintiff's  automobile 
was  unregistered  at  the  time  of  a  col- 
lision with  the  defendant's  car  is  up- 
on the  latter,  and  that  it  should  be 
ruled  as  a  matter  of  law  that  the 
plaintiff's  automobile  was  unregis- 
tered at  the  time  of  the  collision, 
where  there  was  testimony  that  the 
plaintiff  was  the  owner  of  an  auto- 
mobile which  was  identified  by  the 
manufacturer's  number,  and  that  it 


was  the  only  car  he  owned  or  had 
registered  at  the  time  the  accident  oc- 
curred, or  the  year  before,  and  that 
he  was  unable  to  find  his  registration 
certificate,  and  the  records  of  the 
highway  commission  covering  the  time 
n  question  were  produced,  and  showed 
that  the  machine  in  question  was  reg- 
istered the  year  preceding  the  acci- 
dent, but  did  not  show  an  application 
by  the  plaintiff  for  registration  the 
year  of  the  accident,  and  the  accuracy 
of  these  records  was  not  attacked. 
Dean  v.  Boston  Elev.  R.  Co.  (1914) 
217  Mass.  495,  106  N.  E.  616. 

t.  UfiUcensed  operator. 

In  accord  with  the  general  prin- 
ciple, stated  at  the  beginning,  the 
courts  are  agreed  that  the  fact  that 
the  operator  of  the  automobile  had  no 

license,  as  required  by  statute,  will 
not  bar  a  recovery  for  an  injury, 
where  this  fact  had  no  causal  connec- 
tion with  the  injury. 

Florida.  —  Porter  v.  Jacksonville 
Electric  Co.  (1912)  64  Fla.  409.  60  So. 
188. 

Illinois. — Crossen  v.  Chicago  &  J. 
Electric  R.  Co.  (1910)  158  111.  App.  42; 
■Moyer  v.  Walden  W.  Shaw  Live^  Co. 
;(1917)  205  111.  App.  273. 

Kentucky.  —  Moore  v.  Hart  (1916) 
171  Ky.  725,  188  S.  W.  861. 

MissonrL  —  Dixon  v.  Boeving 
(1919)  —  Mo.  App.  — ,  208  S.  W.  279; 
Stack  T.  General  Baking  Co.  (1920) 
283  Mo.  396,  223  S.  W.  89. 

North  Carolina.  —  Zageir  v.  South- 
ern Exp.  Co.  (1916)  171  N.  C.  692,  89 
S.  E.  43. 

Pennsylvania.  —  Yeager  v,  Winton 
'Motor  Carriage  Co.  (1913)  63  Fa. 
Super.  Ct.  202;  Hadeed  t.  Neuweiler 
(1916)  44  Pa.  Co.  Ct.  53;  Mcllhenny 
V.  Baker  (1916)  63  Fa.  Super.  Ct.  886. 

Canada.  —  Godfrey  v.  Cooper  (1919) 
46  Ont.  L.  R.  565,  10  B.  R.  C.  — . 

Thus,  the  fact  that  the  plaintiff  was 
driving  her  automobile  without  hav- 
ing stood  the  examination  or  obtained 
the  license  required  by  the  ordinances 
of  a  city  Will  not  prevent  a  recovery 
for  an  injury  sustained  through  the 
negligence  of  the  defendant  in  run- 
ning into  her  car  unless  such  violation 
of  the  statute  was  the  proximate  cause 
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of  the  injury,  and  not  merely  a  col- 
lateral  unlawful  act,  not  contributinsr 
thereto.  Zageir  v.  Southern  Exp.  Co. 
(N.  C)  BUpra. 

And  the  Massachusetts  court  has 
only  construed  the  statutes  of  that 
state  broadly  enough  to  exclude  a  re- 
covery because  of  a  failure  to  comply 
with  the  regulations  as  to  licenses  and 
registration  in  cases  where  there  was 
a  nonregistration  of  the  motor  vehicle, 
it  being  held,  even  by  that  court,  that 
the  fact  that  one  injured  while  in  an 
automobile  on  a  highway  was  driving 
the  car  without  an  operator's  license, 
or  had  employed  an  unlicensed  person 
to  operate  the  car,  contrary  to  the  pro- 
visions of  the  statute,  will  not,  of  it- 
self, prevent  one  who  negligently 
caused  the  injury  from  being  held 
liable,  although  it  is  evidence  of  neg- 
ligence on  the  part  of  the  plaintiff. 
Holland  v.  Boston  (1913)  213  Mass. 
560,  100  N.  E.  1009;  Holden  v.  Mc- 
Gillicuddy  (1913)  215  Mass.  663,  102 
N.  E.  923;  Conroy  v.  Mather  (1914) 
217  Mass.  91.  52  L.R.A.(N.S.)  801,  104 
N.  E.  487;  Pigeon  v.  Massachusetts 
Northeastern  Street  R.  Co.  (1918)  230 
Mass.  892,  119  N.  E.  762;  GrifBn  v. 
Hustis  (1919)  234  Mass.  96,  125  N.  E. 
387. 

(As  bearing  upon  the  reason  for  the 
distinction  between  the  failure  to  reg- 
ister the  car  and  the  failure  to  obtain 
an  operator's  license,  see  the  quota- 
tion from  Bourne  v.  Whitman  (1911) 
209  Mass.  155,  35  L.R.A.(N.S.)  701, 
95  N.  E.  404,  2  N.  C.  C.  A,  318,  infra, 
HL) 

In  Wolcott  V.  Renault  Selling 
Branch  (1916)  175  App.  Div.  868,  162 
N.  Y.  Supp.  496,  reversed  on  other 
grounds  in  (1918)  223  N.  Y.  288,  119 
N.  E.  556,  where  the  statute  provided 
that  unlicensed  chauffeurs  should  not 
drive  motor  vehicles,  and  that  no  per- 
son should  operate  such  a  vehicle  as 
a  chauffeur  upon  a  public  highway 
unless  such  person  should  have  com- 
plied in  all  respects  with  the  require- 
ments of  the  Motor  Vehicle  Act,  the 
court  was  of  the  opinion  that  these 
provisions  did  not  apply  to  the  driver 
of  an  automobile  which  was  being 
towed,  but  held  that,  even  if  the  stat- 
ute was  applicable,  there  was  no  evi- 


dence whatever  that  the  lack  of  the 
chauffeur's  license  had  any  bearing 
upon  the  accident  causing  the  death 
of  the  plaintiff's  husband. 

0.  Sxpreaa  atatutory  provMon  aa  to  ctM 

The  Connecticut  statute  expressly 
denies  a  righ{  of  recovery  for  personal 
injuries  sustained  while  riding  in  an 
unregistered  motor  vehicle. 

Thus,  in  Stroud  v.  Water  (Tomrs. 
(1916)  90  Conn.  412,  97  Atl.  336, 
where  the  statute  provided  that  "no 
recovery  shall  be  had  in  the  courts  of 
this  state  by  the  owner  or  operator  or 
any  passenger  of  a  motor  vehicle 
which  has  not  been  legally  registered 
in  accordance  with  §  2  or  S  of  this  act, 
for  any  injury  to  person  or  property 
received  by  reason  of  tiie  operation 
of  said  motor  vehicle  in  or  upon  the 
public  highways  of  this  state,"  it  was 
held  that  one  who  had  falsely  regis- 
tered his  automobile  under  a  name 
other  than  his  own  could  not  recover 
for  an  Injury  to  his  car,  which  was 
negligently  run  into  while  stending 
in  front  of  a  hotel.  The  plaintiff  here 
contended  that  the  provisions  as  to 
registration  were  primarily  for  rev- 
enue, and  that  false  statements  as  to 
the  identity  of  the  owner  were  not 
material ;  but  the  court  held  that  one 
important  object  of  registration  was 
to  identify  the  owners,  and  that  the 
false  statement  was  material.  And  it 
was  held  that  the  injury  complained 
of  was  "received  by  reason  of  the 
operation"  of  the  automobile,  within 
the  meaning  of  the  statute,  the  word 
"operation"  being  held  to  include  such 
stops  as  motor  vehicles  ordinarily 
make,  and  the  words,  "received  by 
reason  of  the  operation,"  not  referring 
merely  to  injuries  proximately  caused 
by  such  operation. 

And  in  Hughes  v.  New  Haven  Taxi- 
cab  Co.  (1913)  87  Conn.  416,  87  Atl. 
721,  the  court  stated  that,  under  the 
statute  involved  in  the  Stroud  Caser 
supra,  no  recovery  could  be  had  for 
an  injury  to  an  occupant  of  the  car, 
or  for  damages  thereto,  if  they  were 
sustained  while  the  car  was  being 
operated  by  an  unlicensed  person, 
unaccompanied  by  a  licensed  chauf- 
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feur;  but  in  that  case,  where  the  un- 
licensed person  was  driving,  and  the 
licensed  operator  was  on  the  back 
seat  of  the  automobile,  it  was  held 
that  it  could  not  be  said,  as  a  matter 
of  law,  that  the  unlicensed  driver  was 
not  "accompanied  by"  a  licensed  oper- 
ator. 

And  in  Brown  v.  New  Haven  Taxi- 
cab  Co.  (1917)  92  ConiL  252,  102  Atl. 
573,  it  wag  held  that  the  word  "owner," 
as  used  in  the  Connecticut  statute, 
included  one  having  an  interest  in 
property  under  a  special  title;  and 
there  being  evidence  that  the  legal 
title  to  the  car  driven  by  the  plaintiff 
was  in  an  automobile  company  which 
had  given  a  conditional  bill  of  sale  to 
the  person  who  loaned  the  plaintiff 
money  to  pay  for  the  car,  it  was  held 
that  the  evidence  of  ownership  by  the 
plaintiff,  in  whose  name  the  car  was 
registered,  was  sufficient  to  entitle 
him  to  go  to  the  jury  In  an  action  to 
recover  for  damage  to  the  car  and  per- 
sonal injuries. 

In  Kiely  v.  Ragali  (1919)  93  Conn. 
454,  106  Atl.  502,  where  a  judgment 
f6r  plaintiff  was  sustained,  the  de- 
cision was  upon  the  ground  that  the 
requirements  as  to  registration  and 
license  had  been  substantially  com- 
plied with. 

The  somewhat  radical  construction 
adopted  by  the  Massachusetts  court 
has  been  tempered  by  a  statute  as  to 
persons  other  than  the  owner  of  an 
unregistered  machine  who  did  not 
know,  or  have  reasonable  cause  to 
know,  that  there  was  a  violation  of 
the  statute. 

Thus,  in  Wentzell  v.  Boston  Elev. 
K.  Co.  (1918)  230  Mass.  275,  119  N. 
E.  652,  it  appears  that  the  Massa- 
chusetts statute  was  changed  by  Stat- 
ute 1915,  chap.  87,  which  provided 
that  a  violation  of  the  statute  for  the 
registration  of  automobiles  "shall  not 
constitute  a  defense  to  actions  of  tort 
tor  injuries  suffered  by  a  person  or 
for  the  death  of  a  person,  or  for  in- 
jury to  property,  unless  it  is  shown 
that  the  person  injured  in  his  person 
or  property  or  killed  was  the  owner 
or  operator  of  the  motor  vehicle  the 
operation  of  which  was  in  violation  of 
said  provisions,  or  unless  it  is  shown 


that  the  person  so  injured  or  killed, 
or  the  owner  of  the  property  so  in- 
jured, knew  or  had  reasonable  cause 
to  know  that  said  provisions  were 
being  violated."  This  statute  was 
held  inoperative  In  that  case,  how- 
ever, since  the  injuries  were  sustained 
before  its  passage,  and  the  Massa- 
chusetts rule  was  applied,  holding  the 
occupants  of  an  unregistered  auto- 
mobile trespassers  on  the  highway, 
and  not  entitled  to  recover  for  an  in- 
jury, in  the  absence  of  wanton  and 
wilful  misconduct  on  the  defendant's 
part 

But  the  amended  Massachusetts 
statute  was  applied  in  Rolli  v.  Con- 
verse (1917)  227  Mass.  162,  116  U.  E. 
507,  where  it  was  held  that  one  who 
was  injured  while  riding  in  an  un- 
licensed motor  truck  was  not  thereby 
precluded  from  recovery  for  his  in- 
jury, where  it  appeared  that  he  was' 
an  employee  of  the  owner,  and  there 
was  no  evidence  that  he  knew  or  had 
reasonable  cause  to  know  that  the 
truck  was  not  legally  registered.  It 
was  held,  however,  that  there  could 
be  no  recovery  for  damage  to  the 
truck,  or  for  an  injury  to  a  member  of 
the  partnership  owning  %  where  such 
member  and  the  other  partners  knew 
that  the  truck  was  not  properly  regis- 
tered. 

JI.  Btght  to  recover  against  munMpaUty. 

It  is  held  in  some  cases  that  the 
failure  of  the  plaintiff  to  have  his 
automobile  registered,  as  required  by 
statute,  or  to  obtain  a  license  to  oper- 
ate it,  will  not  preclude  a  recovery  for 
damage  to  the  car,  or  for  an  injury 
caused  by  a  defect  or  an  obstruction 
in  the  street,  where  such  failure  had 
no  causal  connection  with  the  injury. 
Hemming  v.  New  Haven  (1910)  82 
Conn.  661,  25  L.R.A.(N.S.)  734,  74  Atl. 
892, 18  Ann.  Cas.  240;  Phipps  v.  Ferry 
(1916)  178  Iowa,  173,  169  N.  W.  653; 
Wolford  V.  Grinnell  (1917)  179  Iowa. 
689,  161  N.  W.  686;  Hersman  v.  Roane 
County  Ct.  (1920)  86  W.  Va.  96,  102 
S.  E.  810. 

But  in  McCarthy  v.  Leeds  (1916) 
115  Me.  134,  L.R.A.1916E,  1212,  98 
Atl.  72,  where  a  statute  provided  that 
all  motor  vehicles  should  be  regis- 
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tered  by  the  owner  or  person  in  con- 
trol thereof,  and  that  no  motor  vehicle 
should  be  operated  by  a  resident  of 
the  state  upon  any  highway,  town  way, 
etc.,  unless  registered,  as  required  by 
the  act,  and  imposed  a  penalty  for  a 
violation  of  the  statute,  it  was  held 
that  the  owner  of  an  automobile  which 
was  registered  under  the  number  of 
the  dealer  from  whom  the  owner  had 
shortly  before  purchased  it  could  not 
recover  for  injuries  to  himself  and 
property,  sustained  by  reason  of  de- 
fects in  a  bridge  over  which  he  was 
passing,  it  being  held  that  the  owner 
was  prohibited  by  the  statute  from 
using  the  unregistered  machine  on  the 
highway,  and  that  the  defendant  town 
owed  him  no  duty  to  keep  the  way 
safe  for  his  travel,  but  that  his  rights 
were  only  those  of  a  trespasser  upon 
the  land  of  another. 

And  in  another  action  growing  out 
of  the  same  accident  that  caused  the 
injury  in  the  preceding  case,  it  was 
held  that  a  town  was  not  liable  for 
the  death,  because  of  a  defective 
bridge,  of  a  child  who  was  riding  in 
an  unregistered  automobile,  where 
the  statutes  required  highways  to  be 
kept  safe  for  travelers,  and  forbade 
the  use  of  any  motor  vehicle  on  the 
highway  unless  it  was  registered,  the 
court  holding  that  a  person  in  an  un- 
licensed automobile  is  not  a  traveler 
within  the  meaning  of  the  statute. 
(1917)  116  Me.  275,  L.R.A.1918D,  671, 
101  Atl.  448,  16  N,  C.  C.  A.  671.  The 
court  here  expressly  called  attention 
to  the  fact  that  the  action  was  not  one 
at  common  law,  but  was  a  statutory 
one  against  a  municipality,  based  on 
a  statute  providing  that  highways 
should  be  kept  in  repair  so  as  to  be 
safe  and  convenient  for  "travelers." 
In  a  dissenting  opinion,  Madigan,  J., 
said:  "That  those  innocent  of  an  in- 
tentional wrong  should  be  held  tres- 
passers on  the  highways  established 
for  the  benefit  of  the  public  does  not 
seem  reasonable.  A  machine  may  be 
operated  contrary  to  the  provisions  of 
the  statute,  but  why  must  all  passen- 
gers therein  be  classed  as  outlaws? 
Few  violations  of  statutory  prohibi- 
tions entail  such  drastic  punishment 
A  sleigh  without  bells,  a  carriage 
without  lights,  a  wagon  with  narrow 


tires,  if  forbidden,  should  be  in  the 
same  class;  but  must  we  hold  all  in 
such  vehicles  trespassers,  and  there- 
fore without  protection  from  defective 
highways  or  Hie  negligence  of  other 
travelers?  If  certain  aj^Iiances  were 
required  by  law  on  IxoUey  cars,  would 
we  hold  all  passengers  in  an  oiTend- 
ing  trolley  as  trespassers?  Massa- 
chusetts, which  is  one  of  the  few 
states  holding  as  Maine  does,  applies 
a  different  rule  to  the  unlicensed 
chauffeur  than  to  the  unregistered 
car.  Can  we  say  a  machine  in  perfect 
condition,  unregistered,  but  driven  by 
a  licensed  driver,  is  more  dangerous 
than  a  registered  car,  driven  by  a  man 
whose  license  has  been  revoked  for 
reckless  driving?  Under  the  rule 
adopted  in  the  majority  opinion,  at 
our  peril  we  accept  a  ride  with  a 
friend,  or  enter  a  public  bus.  The 
women  and  children  in  the  sight- 
seeing cars  in  the  cities,  and  public 
cars  running  from  town  to  town,  may 
be  without  remedy  in  case  of  injury. 
License  plates  are  no  indication  of 
compliance  with  the  law.  They  fre- 
quently are  changed  from  car  to  car. 
Only  by  making  sure  that  the  maker's 
number  agrees  with  that  on  the  state 
license  is  tliere  reasonable  assurance 
of  safety.  If  by  change  of  ownership 
the  license  has  lost  its  efficacy  within 
an  hour,  the  car  and  its  occupants  are 
beyond  the.  pale  of  the  law.  The 
cruelty  of  our  interpretation  is 
brought  home  to  us  in  the  case  of 
these  innocent  children.  If  the  acci- 
dent; instead  of  proving  fatal,  had 
rendered  them  cripples  for  life,  they 
would  have  been  without  redress  for 
the  criminal  negligence  of  some  town 
official.  We  say  the  law  says,  'Thou 
shalt  not,'  and  therefore  travelers  are 
trespassers,  though  the  failure  to  pay 
a  state  license  has  not  the  slightest 
connection  with  the  accident.  Is  it 
a  necessary  sequence,  or  is  it  thus 
because  we  say  it  is?  Why  might  not 
the  penalty  here,  as  in  other  instances 
of  violation  of  law,  stop  with  fine  or 
imprisonment?  Conditions  in  our 
state  and  highways  are  no  different 
than  in  states  taking  the  contrary 
view,  and,  as  it  seems  to  me,  fairer 
and  juster  rule.** 
It  will  be  noted  that  the  Maine  court 
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Is  in  accord  with  the  general  rule  In 

holding  that  the  nonregistration  of  an 
automobile  will  not  preclude  a  recov- 
ery by  the  driver  or  consenting  owner, 
against  one  other  than  a  municipality, 
whose  negligence  caused  damage  to 
tiie  car  or  injury  to  the  occupant, 
where  the  failure  to  register  had  no 
causal  connection  with  the  accident. 
See  Cobb  v.  Cumberland  County  Pow- 
er &  Light  Co.  (1918)  117  Me.  465,  104 
Atl.  844,  cited  supra,  I.  a,  1. 

In  Doherty  v.  Ayer  (1908)  197  Mass. 
241,  14  L.R.A.(N.S.)  816,  125  Am.  St. 
Rep.  355,  88  N.  E.  677,  which  was  an 
action  by  one  operating  an  automobile 
to  recover  for  injuries  sustained  by 
defects  in  a  highway,  it  was  held  that 
a  prima  facie  case  was  made  without 
showing  that  the  plaintiff  was  licensed 
to  operate  an  automobile  upon  the 
public  highway,  or  that  his  automobile 
was  registered  according  to  the  Mas- 
sachusetts statute,  although  the  court 
said  that  if  it  appeared  affirmatively 
that  the  plaintiff  was  traveling  with- 
out a  proper  registration  of  the 
vehicle,  or  without  a  license  to  oper- 
ate it,  it  might  well  be  that  he  was 
not  a  traveler  on  the  highway  in  a 
legal  sense,  and  that  the  town  owed 
him  no  duty  under  a  statute  requir- 
ing it  to  keep  its  highways  in  repair, 
and  that  a  violation  of  the  license 
statute  so  affected  the  direct  relation  • 
of  the  violator  to  the  town  in  regard 
to  the  way  and  the  only  use  that  he 
was  making  of  it,  as  to  leave  him  with- 
out remedy  for  an  injury  caused  by 
a  defect  therein. 

The  intimation  in  the  Doherfy  Case 
that  the  lack  of  an  operator's  license 
might  preclude  recovery  against  the 
municipality  is  contradictory  to  the 
subsequent  holding  in  Holland  v.  Bos- 
ton (1913)  213  Mass.  560,  100  N.  E. 
1009,  to  the  effect  that  the  fact  that 
the  plaintiff  did  not  have  an  operator's 
license  was  not  fatal  to  his  right  to 
recover  against  the  municipality  on 
account  of  a  defect  in  the  street,  viz., 
a  rope  stretched  across  the  same. 

But  In  the  Holland  Case  the  court 
said  that  if  the  car  was  not  registered 
or  to  be  fegarded  as  registered,  as 
required  by  the  statute,  then  the 
plaintiff's  conduct  in  running  it  upon 
^^e  highway  and  against  the  rope  was 


the  act  of  a  mere  trespasser,  only  en- 
titled to  be  protected  against  reckless, 
wanton,  or  wilful  injury. 

And  in  Feeley  v.  Melrose  (1910)  205 
Mass.  329,  27  L.R.A.(N.S.)  1156,  137 
Am.  St.  Rep.  445,  91  N.  E.  306,  it  was 
held  that  there  could  be  no  recovery 
against  a  municipality  either  for  per- 
sonal Injuries  sustained  by  those  rid- 
ing in  an  unregistered  automobile,  or 
for  injury  to  the  car,  by  a  defect  in 
a  highway,  the  court  stating  that  such 
a  vehicle  was  unlawfully  on  the  high- 
way, and  that  those  using  it  were 
trespassers,  and  not  travelers,  al- 
though the  passengers  riding  therein 
Alight  not  have  been  aware  of  the 
fact  that  the  car  was  unregistered. 
See,  however,  the  Massachusetts  cases 
under  I.  c. 

And  in  Greig  v.  Merritt  (1913)  11 
D.  L.  R.  (B.  C.)  852,  the  view  was 
taken  that  the  right  of  the  plaintiff  to 
recover  against  a  municipality  for  an 
injnry  resulting  from  pipe  left  In  the 
highway  would,  in  any  event,  have 
been  defeated  by  his  failure  to  com- 
ply with  a  statute  providing  that  "no 
person  shall  have,  drive,  or  use  a 
motor  on  or  along  any  highway"  un- 
less such  motor  has  been  registered 
and  licensed  pursuant  to  this  act.'' 
The  plaintiff  in  this  case,  however, 
was  denied  recovery  on  the  grounds 
that  he  was  guilfy  of  contributory 
negligence,  and  that  there  was  no  neg- 
ligence shown  on  the  part  of  the  de- 
fendant. 

III.  Liability  for  injury  or  datnage  by 
unlicensed  ear,  or  oar  driven  Tty  un- 
Ucenaed  peraon. 

By  the  weight  of  authority  It  is  held 
that  the  fact  that  a  motor  vehicle,  or 
the  driver  of  such  a  vehicle,  was  not 
licensed,  as  required  by  statute,  will 
not  charge  the  owner  or  operator  with 
liability  for  injury  or  damage  caused 
by  its  operation  on  the  highway, 
where  the  failure  to  obtain  a  license 
had  no  causal  connection  with  the  in- 
jury or  damage. 

United  States.  —  Castle  v.  Zorilla 
(1915)  8  Porto  Rico  Fed.  Rep.  491. 

Alabama.  —  Armstrong  v.  Sellers 
(1913)  182  Ala.  582,  62  So.  28. 

Delaware.  —  Lindsay  v.  Cecchi 
(1911)  3  Boyce,  133,  35  L.R.A.(N.S.) 
699,  80  Atl.  628,  1  N.  C.  C.  A.  88; 
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Brown  v.  Green  (1917)  6  Boyce,  449, 
100  Atl.  475. 

New  York.  —  Hyde  v.  McCreery 
(1911)  145  App.  Div.  729,  130  N.  Y. 
Supp.  269. 

Tennessee.  —  Black  v.  Moree  (1916) 
135  Tenn.  73,  L.R.A.1916E,  1216,  185 
S.  W.  682. 

Texas.  —  Munne  v.  Sutherland 
(1917)  —  Tex.  Civ.  App.  — ,  198  S.  W. 
395. 

Vermont  —  Dervin  v.  Frenier 
(1917)  91  Vt  398»  100  Atl.  760. 

Thus,  it  is  held  that  the  fact  that 
the  driver  of  the  defendant's  automo- 
bile did  not  have  a  license  will  not 
render  him  liable  for  damages  in*- 
ilicted  by  his  car,  but  the  liability  in 
such  case  depends  upon  whether  or 
not  there  was  negligence  in  the  opera- 
tion of  the  car.  Castle  t.  Zorilla 
(Fed.)  supra. 

And,  it  has  been  held  that  the  fact 
that  neither  the  seller  of  an  automo- 
bile nor  the  purchaser,  whom  he  was 
teaching  to  run  it,  had  a  license  to 
operate  an  automobile,  as  required  by 
statute,  is  evidence  of  negligence  on 
their  part,  in  an  action  to  recover 
against  them  for  an  injury  inflicted 
by  the  car,  only  where  there  is  a  prox- 
imate, causal  connection  between  the 
violation  of  the  statute  and  the  in- 
jury complained  of.  Dervin  v.  Frenier 
(Vt.)  supra. 

And  in  Mumme  v.  Sutherland  (Tex.) 
supra,  where  recovery  was  sought  for 
injury  to  person  and  property  by  the 
defendant's  automobile,  it  was  held 
that  there  was  no  causal  connection 
between  the  failure  to  register  the 
defendant's  automobile  and  the  in- 
jury, and  that  evidence  as  to  non- 
registration was  inadmissible. 

In  Black  v.  Moree  (Tenn.)  supra, 
the  effect  of  the  violation  by  an  owner 
of  an  automobile  of  a  registration 
statute  upon  his  liability  for  an  in- 
jury alleged  to  have  been  caused  by 
his  machine  was  presented,  and  it  was 
held  that  the  mere  fact  that  an  auto- 
mobile which  was  being  driven  along 
the  highway  was  not  registered,  under 
a  statute  making  such  failure  a  mis- 
demeanor, punishable  by  fine,  did  not 
render  the  owner  liable  for  injury  to 
an  occupant  of  a  vehicle  overturned 


by  the  animal  drawing  it  becomiDg 
frightened  at  the  automobile,  where 
the  failure  to  register  had  no  connec- 
tion with  the  accident,  although  the 
statute  also  provided  that  there  should 
be  a  Hen  upon  the  automobile  for  any 
damages  for  injury  to  person  or  prop- 
erty caused  by  running  it  in  violatioo 
of  the  provisions  of  the  act,  there  be- 
ing provisions  with  respect  to  speed 
and  conduct  of  the  driver  to  which 
such  provision  could  apply. 

In  Armstrong  t.  Seller^  (Ala.)  • 
supra,  the  court  said  in  effect  that  if 
standing  alone,  unreinforced  by  the 
criminal  provision,  the  part  of  the 
statute  providing  for  registration 
would  impose  no  liability,  as  it  pro- 
vides for  nothing  but  the  registration 
of  automobiles  and  a  certificate  there- 
of, and  prescribes  no  qualifications  for 
drivers,  and  does  not  require  a  nunb 
her  to  be  displayed  on  the  machine,  so 
that  the  failure  to  register  constitutes 
only  a  mere  condition,  and  not  a  con- 
tributory cause,  of  an  Injury  inflicted 
by  the  machine.  Passing  to  the  effect 
of  the  criminal  statute  passed  in  aid 
of  the  registration  statute,  the  court 
said  that  its  expressed  purpose  was  to 
prohibit  the  operation  of  unregistered 
automobiles  "by  the  owners  or  custo- 
dians ;"  that  it  did  not  prohibit  the 
operation  by  persons  other  than  the 
.owners  or  custodians,  but  only  their 
operation  by  those  whose  duty  it  was 
to  register  them;  and  that  its  penal- 
ties could  not  be  extended  by  implica- 
tion beyond  its  fair  letter,  even 
though  to  do  80  would  help  to  round 
out  the  expression  of  the  supposed 
legislative  purpose.  It  was  according- 
ly held  that  the  owner  of  a  car  would 
not,  by  virtue  of  the  registration  stat- 
ute, or  the  criminal  act  in  aid  thereof, 
be  liable  for  an  injury  while  the  car 
was  temporarily  in  charge  of  another, 
even  if  the  registration  statute  had 
not  been  complied  with. 

In  Hyde  v.  McCreery  (N.  Y.)  supra, 
it  was  held  that  an  act  requiring  own- 
ers of  automobiles  to  cause  them  to 
be  registered  and  have  the  numbers 
assigned  displayed  on  the  machine, 
and  which  provided  that  a  violation 
of  such  law  should  be  a  misdemeanor, 
punishable  by  fine,  did  not  purport  to 
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subject  an  owner  to  civil  liablli^  for 
injuries  caused  while  doing  the  pro- 
hibited act^  and  that  there  was  noth- 
ing in  the  act  indicating  that  it  was 
intended  to  afford  greater  protection 
to  the  public;  and  that  it  was  revers- 
ible error  to  instruct  a  jury  that  the 
fact  that  the  defendant  in  a  personal- 
injury  case  had  not  obtained  a  license 
for  his  automobile,  as  required  by  the 
act  referred  to,  was  proof  that  he  was 
running  it  contrary  to  the  law  of  the 
state,  and  that  this  was  an  element 
which  might  be  considered  as  prima 
facie  proof  of  negligence  against  the 
defendant. 

As  might  be  anticipated  from  the 
position  of  the  Massachusetts  court 
in  the  cases  in  the  preceding  sections, 
it  Is  held  in  that  state,  in  cases  involv- 
ing the  liability  of  the  driver,  or  as- 
senting owner,  of  an  unregistered 
automobile,  for  an  injury  inflicted  by 
it,  that  the  use  of  such  an  unregis- 
tered machine  on  the  highway  is  un- 
lawful, and  creates  a  nuisance,  and 
renders  the  driver  or  assenting  owner 
liable  for  all  the  direct  injury  result- 
ing from  such  use,  although  the  in- 
jury was  not  the  result  of  an  act  of 
negligence.  Koonovsky  v.  Quellette 
(1917)  226  Mass.  474,  116  N.  E.  243, 
Ann.  Gas.  1918B,  1146;  Evans  v.  Rice 
(1921)  —  Mass.  — ,  130  N.  E.  672. 

In  Koonovsky  v.  Quellette  (Mass.) 
Bupra.  it  was  held  that  instructions 
were  properly  refused  that  if  the  jury 
found  that  the  automobile  was  not 
registered,  as  required  by  statute,  the 
plaintiff,  in  order  to  recover,  must 
also  prove  that  the  defendant  was 
negligent  in  the  operation  of  the 
automobile  and  that  the  operation  of 
an  unregistered  automobile  was  only 
evidence  of  the  defendant's  negli- 
gence, but  not  conclusive.  The  court 
said  that  if  the  machine  was  unregis- 
tered by  the  owner  or  dealer,  its  pres- 
ence on  the  highway  was,  in  itself, 
unlawful,  and  against  the  right  of  all 
other  persons  who  were  lawfully  us- 
ing the  highway*  that  it  was  "outside 
the  pale  of  travelers,"  and  an  outlaw, 
and  as  a  wrongdoer  and  creator  of  a 
nuisance,  the  defendant  was  liable  at 
least  for  all  direct  injury  resulting 
from  his  act,  although  such  injury 


could  not  have  been  contemplated  as 
the  probable  result  of  the  act  done» 
and  therefore  was  not  the  result  of 

an  act  of  negligence. 

And  in  Evans  v.  Rice  (Mass.) 
supra,  under  the  Massachusetts  stat- 
ute, it  was  held  that  an  automobile 
could  not  be  lawfully  operated  on  the 
highway  unless  it  was  duly  registered 
and  equipped  with  number  plates  as 
required  by  the  statute,  and  that  the 
driver  and  assenting  owner  were  lia- 
ble for  an  injury  inflicted  by  the  ma- 
chine while  it  was"  being  operated 
without  compliance  with  the  provi- 
sions as  to  registration^  although  the 
injury  inflicted  by  the  machine  was 
not  the  result  of  an  act  of  negligence 
in  operating  the  car.- 

And  in  Fairbanks  v.  Kemp  (1917) 
226  Mass.  75,  115  N.  E.  240,  where  the 
defendant's  husband  applied  for  the 
registration  of  his  automobile,  but 
died  before  the  registration  took  ef- 
fect, and  his  widow,  the  defendant, 
placed  the  registration  numbers  on 
the  car  and  used  it  was  held  that 
the  vehicle  was  not  legally  registered, 
and  that  the  driver  was  a  trespasser 
on  the  highway,  and  was  responsible 
to  one  injured  .  if  her  unlawful  act 
directly  contributed  to  the  injury,  and 
that  the  defendant's  culpability  might 
well  be  greater  if  she  was  wilfully 
driving  as  an  outlaw  on  the  highway 
than  it  would  be  if  she  had  observed 
the  requirements  of  the  law,  and  that 
the  failure  to  have  the  car  legally 
registered  might  be  considered  as  an 
element  in  assessing  the  damages  for 
an  injury  inflicted  by  it  while  being 
used  on  the  highway. 

In  Gould  V.  Elder  (1914)  219  Mass. 
396.  107  N.  E.  69,  it  was  held  that  if 
an  automobile  which  was  negligently 
operated  and  caused  an  injury  was 
not  lawfully  registered,  the  owner 
could  not  legally  operate  it  upon  the 
highway,  nor  lawfully  authorize  or 
permit  any  other  person  to  do  so;  and 
that  if  he  did  allow  his  unregistered 
car  to  be  driven  on  the  highway  by  his 
son,  he  was  liable  for  an  injury  result- 
'ing  from  its  negligent  operation, 
whether  the  son  was  acting  within  the 
scope  of  his  employment,  or  was  using 
it  in  connection  with  his  own  busi- 
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ness  or  pleasure;  but  it  was  held  that 
the  owner  would  not  be  liable  for  an 
injury  resulting:  from  its  negligent 
operation  if  his  son  took  the  machine 
and  used  it  without  his  consent  or 
permission,  either  express  or  implied. 

It  will  be  noted  that  the  Massa- 
chusetts court,  in  dealing  with  lia- 
bility to  another  injured  by  the  car, 
follows  the  same  distinction  between 
an  unregistered  car  and  unlicensed 
operator  as  that  observed  in  dealing 
with  the  right  to  recover  for  damage, 
or  an  injury  to  an  occupant  thereof. 

Thus,  in  Bourne  v.  Whitman  (1911) 
209  Mass.  155,' 35  L.R.A.(N.S.)  701,  95 
N.  E.  404,  2  N.  C.  C.  A.  318,  it  was  held 
that  the  failure  to  comply  with  a  stat- 
ute forbidding  one,  under  penalty,  to 
operate  an  automobile  on  a  public, 
highway  without  a  license,  does  not, 
in  case  the  operator  is  in  fact  com- 
petent, make  him  a  trespasser  on  the 
highway  so  as  to  be  liable  for  all 
injuries  to  other  vehicles  with  which 
he  comes  in  collision,  even  though  it 
was  not  due  to  any  negligence  in  the 
operation  of  his  car.  (It  was  recog- 
nized that  the  defendant's  failure  to 
have  an  operator's  license  would  be 
evidence  of  negligence.)  As  bearing 
upon  the  distinction  above  noted,  the 
court  in  this  case  said :  "The  differ- 
ence between  this  provision  of-  the 
statute  (as  to  registering  car)  and 
that  involved  in  the  present  case  (as 
to  obtaining  operator's  license)  is  in 


part  one  of  form,  but,  in  connection 
with  the  form,  it  is  still  more  the 
seeming  purpose  and  intent  of  the 
legislature  as  to  permitting  such  ma- 
chines upon  the  public  ways  without 
adequate  means  of  identifying  them 
and  ascertaining  their  owner,  together 
with  the  requirement  that  the  machine 
itself,  as  a  thing  of  power,  shall  have 
its  own  registration  and  legalization, 
the  evidence  of  which  it  shall  always 
carry  with  it.  In  the  last  of  the  cases 
cited  (Chase  v.  New  York  C.  &  H.  R. 
R.  Co.  (1911)  208.  Mass.  137,  94  N.  E. 
377)  is  this  language:  'Under  the 
decisions,  the  operation  of  the  unreg- 
istered automobile  is  deemed  to  be 
unlawful  in  every  feature  and  aspect 
of  it.  Everything  in  the  conduct  of 
the  operator  that  enters  into  the  pro- 
pulsion of  the  vehicle  is  under  the  ban 
of  the  law.  .  .  .  The  operator,  in 
running  it  there,  and  thus  bringing 
it  into  collision  with  the  locomotive 
engine,  is  guilty  of  conduct  which  is 
permeated  in  every  part  by  his  dis- 
obedience of  the  law,'  etc.  We  are  of 
opinion'  that  the  law  of  these  last 
cases  should  not  be  extended  to  the 
provision  of  the  statute  requiring 
every  operator  to  have  a  personal  li- 
cense to  operate  the  car.  The  jury 
should  have  been  instructed  that  the 
defendant's  failure  to  have  a  license 
was  only  evidence  of  his  negligence 
as  to  the  management  of  the  car." 

J.  T.  W. 


UNION  NATIONAL  BANK 

V, 

FARMERS'  &  MECHANICS'  NATIONAL  BANE,  Appt 
fmiuylvonto  Supreme  OourC— /uly  X,  1091, 
(271  Pa.  107,  114  Atl.  606.) 

Bank  —  colIectiMi  of  forged  check  —  defense  against  retam  of  funds. 

1.  A  bank  collecting  a  forged  check  may,  when  sued  by  the  drawee  for 
return  of  the  funds,  set  up  any  defense  which  might  have  been  made  by 
the  one  originally  cashing  the  check,  even  though  the  collecting  bank  is 
regarded  as  owner  and  not  merely  as  agent  for  collection. 

[See  note  on  this  question  beginning  on  page  1125.] 
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Bill»  and  notes  —  payment  of  forged 
checks — presumption  of  loss. 
2.  Upon  payment  by  a  drawee  of 
forged  checks*  and  failure  to  discover 
the  fact  and  give  notice  to  the  collect- 
ing bank  in  time,  a  conclusive  pre< 
sumption  of  injury  arises  unless  it  is 
shown  that  assets  of  the  forger  are 
available  to  make  good  the  loss. 

Evidence  —  burden  vf  proof  —  absence 
of  loss  from  paying  forged  check. 
S.  A  bank  which  pays  a  forged 

cheek  and  fails  to  give  prompt  noti^ 


EtMERS'  ft  U.  NAT.  BANE.  1121 

12k  A.tl.  sot.) 

to  the  ones  receiving  the  money  has 
the  burden  of  showing  that  they  have 
funds  of  the  forger  out  of  which  to 
make  good  the  loss  to  relieve  itself 
from  liability. 

Bank  —  assumption  as  to  genuineness 

of  signatures. 

4.  A  bank  which  has  collected  a 
series  of  forged  checks  from  the 
drawee,  without  objection  on  its  part, 
may  assume  that  similar  signatures  on 
future  checks  passing  tibrough  its 
hands  are  genuine. 


Appeal  by  defendant  from  a  judgment  of  the  Court  of  Common  Pleas, 
No,  1,  for  Philadelphia  County  (Shoemaker,  J.),  in  favor  of  plaintiff  in 
an  action  brought  to  recover  money  paid  by  plaintiff  to  defendant  on 
certain  forged  checks.  Reversed,  . 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Theodore  F.  Jenkins,  for  appel-  Messrs.  Joseph  J,  Brown  and  Henry 
lant:  P.  Brown,  for  appellee: 


It  was  the  duty  of  the  plaintiff  on 
the  receipt  of  each  check  to  examine 
it,  and,  if  a  forgery,  to  notify  defend- 
ant within  a  reasonable  time. 

Iron  City  Nat  Bank  v.  Ft,  Pitt  Nat. 
Bank,  159  Pa.  46,  23  L.R.A.  615,  28  Atl. 
196;  Myers  v.  Southwestern  Nat.  Bai^ 
198  Pa.  1,  74  Am.  St.  Rep.  672,  44  Atl. 
280. 

Plaintiff,  having  failed  to  use  care, 
should  bear  the  loss. 

McNeely  Co.  v.  Bank  of  North 
America,  221  Pa.  588,  20  L.R.A.CN.S.) 
79,  70  Atl.  891 ;  Marks  v.  Anchor  Sav. 
Bank.  252  Pa.  304,  L.R.A.1916E,  906, 
97  Atl.  399,  14  N.  C.  C.  A.  812;  United 
States  Nat.  Bank  v.  Union  Nat.  Bank, 
268  Pa.  148,  110  Atl.  792, 

There  is  no  pretense  that  defendant, 
or  the  Commonwealth  Title  Insurance 
&  Trust  Company,  or  Lawrence  Hersh- 
man  was  guilty  of  negligence.  They 
were  all  innocent  parties,  acting  with 
such  diligence  aa  the  law  requires, 

Byles,  Bills,  *325;  Wilkinson  v.  John- 
son, 3  Barn.  &  C.  428,  107  Eng.  Re- 
print, 792,  5  Dowl.  &  R.  403,  3  L.  J. 
K.  B.  68 ;  Cocks  v.  Masterman,  9  Barn. 
&  C.  902,  109  Eng.  Reprint,  335,  21 
Eng.  Bui.  Cas.  68;  United  States  v. 
National  Exch.  Bank,  214  U.  S.  302, 
53  L.  ed,  1006,  29  Sup.  Ct.  Rep.  665, 
16  Ann.  Cas.  1184;  Price  v.  Neal,  3 
Burr.  1354,  97  Eng.  Reprint,  871,  1  W. 
Bl.  390,  96  Eng.  Reprint,  221;  Bank 
of  United  States  v.  Bank  of  Georgia, 
10  Wheat.  333,  6  L.  ed.  334;  Dan.  Neg. 
Inst  §  1359;  Allen  v.  Fourth  Nat 
Bank,  59  N.  Y.  12. 

16  A.L.R^71. 


Even  if  defendant  had  acted  in  fact 
as  the  agent  of  the  Commonwealth 
Company,  it  could  not  defend  upon 
the  ground  of  possible  injury  to  tiiat 
company. 

United  States  Nat.  Bank  v.  Union 
Nat.  Bank,  268  Pa.  147,  110  Atl.  792. 

Simpson,  J.,  delivered  the  opinion 
of  the  court: 

I.  Leiberman  was  a  bookkeeper 
for  Wapner  &  Rushansky,  and  was 
paid  his  salary  sometimes  in  cash 
and  sometimes  by  checks  drawn  by 
tiiem  upon  their  account  in  the  Un- 
ion National  Bank,  the  plaintiff  in 
this  case.  On  December  17,  1917, 
Leiberman  requested  Lawrence 
Herahman  to  cash  a  check  of  that 
date,  which  purported  to  have  been 
drawn  to  his  (Leiberman'a)  order 
by  his  employers  on  their  account 
with  plaintiff.  Hershman  refused 
to  do  this  until  he  was  sure  the 
check  was  good,  whereupon,  by 
agreement,  it  was  indorsed  by  Lei- 
berman, deposited  by  Hershman  in 
his  account  with  the  Commonwealth 
Title  Insurance  &  Trust  Company, 
which  in  turn  indorsed  and  deliv- 
ered it  to  the  Bank  of  North  Amer- 
ica, so  that  it  could  be  collected 
through  the  Clearing  House  Asso- 
ciation, of  which  plaintiff,  the  Bank 
of  North  America,  and  defendant, 
the  Farmers  &  Mechanics  National 
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Bank»  were  members,  but  the  trust 
company  was  not.  Having  received 
notice  that  the  check  had  been  duly 
paid  by  plaintiff,  Hershman  gave  to 
Leiberman  the  amount  specified 
therein.  Subsequently  Hershman 
cashed  for  Leiberman  twelve  other 
checks,  drawn  in  the  same  way,  all 
of  which  were  indorsed  by  the  lat- 
ter. These  were  indorsed  and  de- 
posited by  Hershman  in  his  account 
with  the  trust  company,  were  in- 
dorsed by  it,  and  defendant  collect- 
ed the  amount  thereof  from  plain- 
tiff through  the  Clearing  House  As- 
sociation. In  this  way  eight  of 
these  checks  were  paid  by  plaintiff 
prior  to  January  SI,  1918,  and  on 
that  date  were  deducted  in  the  set- 
tlement of  Wapner  &  Rushansky's 
account,  without  objection  by  the 
latter.  They  did  not,  however,  re- 
ceive the  forged  papers  until  Feb- 
ruary 15,  1918,  when,  in  accord- 
ance with  their  custom,  they  called 
at  the  bank  for  them,  under  the  cir- 
cumstances hereinafter  set  forth. 
Two  others  of  the  forged  checks 
were  paid  February  8, 1918,  and  the 
last  two  on  February  14,  1918.  On 
February  15,  1918,  Wapner  & 
Rushansky  were  notified  by  plain- 
tiff bank  that  their  account  was 
overdrawn,  whereupon  they  called 
and  received  the  checks  included  in 
the  settlement  of  January  31,  1918, 
examined  them  and  all  the  others 
paid  to  the  first-named  date,  and 
pronounced  the  twelve  checks  above 
referred  to,  to  be  forgeries,  as  they 
in  fact  were,  the  signatures  thereon 
having  been  forged  by  Leiberman. 
On  the  same  day  plaintiff,  in  turn, 
notified  defendant  of  the  forgeries. 
During  all  this  time  the  balance  due 
by  defendant  to  the  trust  company 
was  far  in  excess  of  the  total 
amount  of  said  checks;  but  neither 
defendant,  the  trust  company,  nor 
Hershman,  either  then  or  thereaft- 
er, had  any  money  or  property  be- 
longing to  Leiberman,  who  was 
insolvent  and  in  prison,  and  who 
subsequently  was  indicted,  tried, 
convicted,  and  sentenced  for  the 
forgeries. 
Plaintiff  demanded  of  defendant 
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that  it  repay  the  amount  of  fte 

forged  checks,  and,  this  being  re- 
fused, brought  the  present  suit.  At 
the  trial  the  court  below  refused  de- 
fendant's point  for  binding  instruc- 
tions, and  directed  a  verdict  for 
plaintiff  for  the  aggregate  of  the 
twelve  checks,  with  interest.  Lat- 
er the  court  in  banc  dismissed  de- 
fendant's motion 'for  judgnoent  non 
obstante  veredicto,  and  entered 
judgment  on  the  verdict,  whereupon 
defendant  appealed. 

Plaintiff  claims  that,  under  §  10 
of  the  Act  of  April  5,  1849  (P.  L. 
426 ;  Pa.  SUt.  1920,  §  16,011) ,  it  can 
recover  back  the  amounts  paid  to 
defendant;  and  though  conceding 
on  the  authority  of  Iron  City  Nat 
Bank  v.  Ft.  Pitt  Nat  Bank,  159 
Pa.  46,  23  L.R.A.  615,  28  Atl.  195, 
it  "is  still  presumed  to  know  [its 
depositor's]  signature,"  "the  prin- 
ciples of  the  commercial  law  are 
still  applicable,  and  there  is  still  the 
same  necessity  as  before,  for  care, 
diligence,  and  proper  notice  under 
the  settled  rules  of  the  law  of  nego- 
tiable paper,"  and  "the  statute  does 
not  .  .  .  exempt  [plaintiff]  from 
the  consequences  of  [its]  own  neg- 
ligence, if  thereby  loss  would  accrue 
to  the  other  party,"  it  points  to  the 
United  States  Nat.  Bank  t.  Union 
Nat.  Bank,  268  Fa.  147,  110  Atl 
792,  as  authority  for  the  proposition 
that  defendant  has  not  suffered  loss, 
since  it  at  all  times  had  in  its  hands 
a  sum  due  the  trust  company  far 
in  excess  of  the  amount  of  the 
checks.  This  latter  case,  however, 
was  decided  on  the  principle  of  res 
judicata;  the  fact  upon  wluch  plain- 
tiff relied  for  recovery  having  been 
a  relevant  fact  in  the  prior  case  of 
Union  Nat.  Bank  v.  Franklin  Nat. 
Bank,  249  Pa.  375,  94  Atl.  1085, 
wherein  the  United  States  Bank  as- 
sisted in  the  defense  made  by  its 
agent,  the  Franklin  National  Bank, 
and  would  have  defeated  that  ac- 
tion if  it  had  been  interposed 
therein.  No  such  situation  arises 
here ;  and  hence  the  only  pertinency 
of  that  case  is  in  its  conclusion  that 
a  defendant  who  is  an  agent  can 
set  up  in  a  suit  which  arises  oat  of 
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the  agency,  any  defense  its  prin- 
cipal could  have  interposed  had  he, 
and  not  the  agent,  been  the  party 
sued. 

It  is  not  necessary  to  consider  the 
disputable  question  (3  R.  C.  L.  524) 
as  to  whether  or  not,  upon  the  de- 
posit of  the  checks  by  Hershman, 
the  title  remained  in  him,  the  trust 
company  and  defendant  being  sim- 
ply his  agents  for  collection,  or 
vhetiier  it  presumptively  passed  to 
the  companies  in  turn ;  for  the  same 
result  is  reached  in  either  event. 

The  opportunity  to  proceed  at 
once  against  a  forger  is  a  valuable 
one,  the  deprivation  of  which,  by 
failure  to  give  notice  promptly,  con- 
clusively determines  that  loss  has 
resulted,  for  there  is  no  way  by 
which  it  can  be  satisfactorily  deter- 
mined there  was  no  loss  (Leather 
Mfrs.  Nat.  Bank  y.  Morgan,  117  U. 
S.  96,  29  L.  ed.  811,  6  Sup.  Ct.  Rep. 
657;  McNeely  Co.  v.  Bank  of  North 
America,  221  Pa.  588,  20  L.R.A. 
(N.S.)  79,  70  Atl.  891,  unless  it  is 
shown  there  is  on  hand  a  fund  be- 
longing to  the  forger  out  of  which 
defendant  can  reimburse  himself  in 
whole  or  in  part  (Union  Nat.  Bank 
V.  Franklin  Nat.  Bank,  249  Fa.  375, 
94  Atl.  1085;  United  SUtes  Nat. 
Bank  v.  Union  Nat.  Bank,  268  Pa. 
147,  110  Atl.  792). 

In  the  first  of  the  case  above  men- 
tioned the  question  now  before  us 
was  not  raised,  the  parties  in  that 
case  choosing  to  rely  on  the  fact  that 
the  Franklin  National  Bank  had,  ad 
interim,  paid  ovei*  to  its  principal, 
the  United  States  National  Bank,  a 
fund  in  excess  of  the  amount  re- 
ceived from  the  Union  National 
Bank,  the  drawee  named  in  the 
checks;  but  this  was  held  to  be  no 
defense,  since  the  Franklin  National 
Bank  still  had  on  hand  ample  funds 
of  the  United  States  National  Bank 
from  which  to  recoup  its  payment 
to  the  latter.  In  the  last  of  the 
cases  cited,  however,  it  was  decided 
that,  if  it  had  been  made  to  appear 
in  the  former  case  the  United  States 
National  Bank,  in  which  the  forged 
check  was  first  deposited,  had  paid 
to  the  forger,  or  on  his  orders,  all 


or  any  part  of  the  proceeds  of  the 
forged  check,  this  would  have  been 
a  defense  to  the  claim  by  the  Union 
National  Bank  against  tiie  Frankliif 
National  Bank. 

The  only  question  which  now  re- 
mains open  is,  therefore,  On  whom 
is  the  burden  of  proof  when  such  a 
defense  is  suggested?  In  the  pres- 
ent case,  the  plaintiff  evidently 
assumed  it  had  the  burden  (and  we 
think  correctly),  for  it  produced 
evidence  to  show  that  the  trust  com- 
pany was,  and  at  all  times  had  been, 
indebted  to  defendant  bank  in  a  sum 
largely  in  excess  of  the  amount  of 
the  forged  checks.  The  point  has 
not  been  squarely  raised,  however, 
in  any  of  our  prior  cases,  and  must 
therefore  be  decided  on  principle. 

Starting  with  the  admitted  facts 
that  plaintiff  wrongfully  paid  ttie 
forged  checks,  failed  to  lUscover  the 
forgeries  and  to  give  notice  thereof 
in  time,  and  that  somebody  must 
suffer  as  a  result  tiiereof,  and  con- 
sidering that,  as  already  pointed 
out,  a  conclusive  presumption  of 
injury  to  the  other 
parties  to  the  oV*"", 
checks  arises,  un-  forced  cii«ckB-  1 
less  it  is  shown  KS!'-*"'*"  | 
assets  of  the  wrong-  * 
doer  are  available  to  make  good  the 
loss,  we  have  a  case  wherein  plain- 
tiff seeks  to  escape  the  result  of  its 
own  negligence ;  and  hence  we  have 
no  difficulty  in  holding  it  falls  with- 
in the  ordinary  rule  that  "the  bur- 
den of  evidence  [proof]  being  always 
upon  that  party 
against  whom  the  ^^JSir^  proof 

decision  of  the  tn-  -ab.enc*  ol  ion 

bunal  would  be  giv-  torved'^eck. 
en  if  no  further 
evidence  were  introduced,  or,  to 
speak  more  accurately,  if  no  evi- 
dence were  introduced  which  the 
judge  would  permit  the  jury  to  con- 
sider as  the  basis  of  their  verdict." 
16  Cyc.  982;  22  C.  J.  76. 

This  being  so,  it  necessarily  fol- 
lows plaintiff  was  required  to  prove 
the  circumstances  which  it  alleged 
should  relieve  it  from  suffering  the 
loss  caused  by  its  negligence;  and 
it  could  do  tfaiis  only  by  showing  the 
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relations  of  the  parties  to  each 
other  and  to  the  transaction,  and  the 
facts,  growing  out  of  them,  which 
justified  the  court  below  in  directing 
a  verdict  in  its  favor.  The  record, 
however,  is  wholly  barren  of  proof 
of  anything  justifying  even  the  sub- 
mission of  this  question  to  the  jury. 
If  we  assume  the  trust  company  and 
defendant  were  collecting  agents 
for  Hershman,  then,  as  this  defense 
is  one  which  can  be  made  in  the 
present  suit,  even  though  defendant 
be  treated  as  an  undisclosed  agent 
(United  States  Nat.  Bank  v.  Union 
Nat.  Bank.  268  Pa.  147,  110  Atl. 
792),  the  question  is,  Has  Hersh- 
man anything  of  Leiberman's  out  of 
urtiich  he  could  have  made  his  loss 
good?  and,  since  there  is  no  proof 
he  has,  plaintiff  cannot  recover.  If, 
on  the  other  hand,  we  assume  de- 
fendant was  the  owner  of  the 
checks,  the  result  is  the  same;  for, 
as  between  defendant,  the  trust 
company,  and  Hershman,  the  loss,  if 
any,  would  fall  upon  Hershman,  un- 
der the  contention  now  made  by 
plaintiff;  and  defendant  can  set  up 

in  this  suit  any  de- 
?i"*'^""«ed  fense  which  Hersh- 
oh«ck-d«t<^Bse  man  could  have 
;f  taVta."*""*    made  if  he  had  been 

sued  by  plaintiff,  as 
he  might  have  been  under  the  Act 
of  1849.  21  R.  C.  L.  1065 ;  Mortland 
V.  Himes,  8  Pa.  265;  Metropolitan 
Nat.  Bank  v.  Merchants'  &  M. 
Bank,  155  Pa.  20,  25  Atl.  764.  This 
is  the  same  principle  (underlying  a 
large  body  of  the  law)  which  per- 
mits an  agent  to  defend  upon  any 
ground  that  would  have  availed  his 
principal,  if  sued.  It  is  true  in  the 
instant  case  defendant  is  not  strict- 
ly a  surety,  nor,  on  l^e  alternative 
now  being  considered,  an  agent ;  but 
the  basis  of  the  rule,  viz.,  that  a 
creditor  having  a  claim  against  sev- 
eral cannot  recover  thereon  in  a  suit 
against  one  who,  as  between  him^lf 
and  another,  is  secondarily  liable,  if 
the  one  primarily  responsible  has  a 
valid  defense  to  the  claim.  Any 
other  conclusion  would  be  a  travesty 
upon  justice ;  for,  using  the  present 
case  as  an  illustration,  it  would  en- 


able one  ^o  has  been  negligent  to 

cast  the  resulting  loss  upon  the  in- 
nocent party  whom  he  chooses  to 
sue,  instead  of  another  innocent 
party  who  is  liable  over  to  the  one 
sued,  but  who,  if  sued  by  the  cred- 
itor, as  he  might  have  been,  would 
have  had  a  complete  defense  to  the 
claim,  since  there  is  no  proof  Hershr 
man  had  any  assets  of  Leiberman's 
out  of  which  the  amount  of  the 
checks  could  have  been  made  good, 
in  whole  or  in  part.  Equity,  which 
is  part  of  the  common  law  of  Penn- 
sylvania, never  would  permit  liabil- 
ity to  depend  upon  the  option  of  one 
party  to  a  controversy,  instead  of 
upon  legal  principles  applicable  to 
all  concerned. 

The  situation,  so  far  as  relates  to 
all  the  checks  but  the  last  two,  is, 
therefore,  that  plaintiff  paid  them 
to  its  own  loss;  and  since  it  negli- 
gently failed  to  discover  the  for- 
geries until  after  the  time  when, 
with  care  and  diligence,  it  should 
have  done  so,  and  all  other  parties 
have  acted  in  good  faith,  and  have 
no  assets  of  the  forger  from  which 
to  recoup  the  loss,  it  cannot  recover 
back  the  amounts  paid,  but  is  rele- 
gated to  a  claim  against  the  forger 
alone. 

As  to  the  last  two  checks,  howev- 
er, a  different  question  arises.  A 
auJBlciently  prompt  notice  of  the 
forgeries  thereof  was  given,  and  the. 
defense  to  the  recovery  thereon 
(which  also  applies  equally  to  most 
of  the  prior  checks)  falls  within 
another  principle.  Having  paid  the 
earlier  checks  without  objection, 
plaintiff's  "silence  was  tantamount 
to  a  declaration  [that  they  were 
genuine],  and,  in  afterwards  honor- 
ing checks  signed  by  the  same  per- 
son, the  [defendant]  bank  had  a 
right   to    consider  _„„«-tiM  «• 

the  fact  that  t^ese  to  seaWlneMm 

signatures  had  been 
at  least  tacitly  recognized  by  the 
plaintiff  as  genuine."  Myers  v. 
Southwestern  Nat  Bank,  193  Pa.  1, 
12,  74  Am.  St.  Rep.  672,  44  Atl.  280. 
It  is  not  easy  to  reconcile  this  rule 
with  the  principle  that  ordinarily 
estoppel  only  arises  because  of  ac- 
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tion  with  knowledge  which  it  can- 
not be  presumed,  and  certainly  was 
not  proved,  plaintiff  had  regarding 
the  fact  of  forgery  when  it  paid  the 
checks;  but  this  exception,  in  the 
case  of  bank  checks,  is  well  settled 
here  and  elsewhere,  and  must  be 
corrected,  if  at  all,  by  the  legisla- 
ture. 

Appellee  further  contends  that, 
even  though  we  reverse,  this  court 
should  not  enter  judgment  for  de- 
fendant "until  the  question  of  ap- 
pellee's and  Hershman's  possible 
negligence  had  been  determined  in 
its  [defendant's]  favor  by  the  ju- 
ry." We  are  not  interested  in  "pos- 
sible" negligence,  however,  since  no 
actual  negligence  by  Hershman  is 
shown,  plaintiff's  negligence  is  con- 
clusively established,  and  it  did  not 
sustain  the  defense  of  "no  loss"  up- 
on which  it  relied. 

The  judgment  of  the  court  below 
is  reversed,  and  judgment  is  here 
entered  for  defendant  non  obstante 
veredicto. 


NOTE. 


The  right  of  the  drawee  of  a  forgea 
check  or  draft  to  recover  money  paid 
thereon  is  the  subject  of  an  extended 
annotation  in  12  A.L.R.  1089.  Aside 
from  the  reported  case  (Union 
Nat.  Bank  v.  Farmers'  &  M.  Nat. 
Bank,  ante,  1120),  the  only  case  in 
point  reported  since  that  annotation 
is  First  Nat.  Bank  v.  United  States 
Nat.  Bank  (1921)  —  Or.  — ,  14  A.L.R. 
479,  197  Pac.  547,  which  holds  that  a 
drawee  paying  a  check  to  a  holder  for 
value  in  due  course,  without  negli- 
gence or  notice  that  the  drawer's  sig- 
nature is  forged,  cannot  recover  the 
money  when  it  is  discovered  that  such 
forgery  in  fact  existed,  but  recognizes 
an  exception  where  the  drawee  was 
innocent  of  actual  fault,  and  the  one 
collecting  the  check  knew  of  circum- 
stances causing  suspicion  of  Its  gen- 
uineness of  which  the  drawee  was 
ignorant,  or  by  hia  negligence  con- 
tributed Co  the  drawee's  mistake  in 
honoring  the  check. 


C.  G.  PALMBERG,  Appt., 

V. 

CITY  OF  ASTORIA,  Respt 

Oregon  Supreme  Court  (In  Batus)-^July  89,  1991, 
(—  Or.  — .  199  Pac  630.) 

Mnnldpal  corporation  —  liability  for  misleading  contractor  for  public 
work. 

1.  A  contractor  who  is  misled  by  an  advertisement  for  bids  for  public 
work,  made  in  accordance  with  the  provisions  of  a  city  charter,  so  that 
it  becomes  its  act,  which  materially  understates  the  amount  of  work  re- 
quired to  be  done,  through  the  negligence,  incompetence,  or  carelessness 
of  its  engineer,  may  hold  the  municipality  liable  in  damages  for  Ihe  loss 
thereby  caused  him  through  the  negligent  acts  of  the  city. 

ISee  note  on  this  question  beginning  on  page  1131.] 

»Iiabiliiy  for  tort  Pleading  —  complaint  —  absence  of 

2.  A  municipal  corporation  cannot       allegations — defect 

escape  liability  for  an  ordinary  tort  3.  A  complaint  in  an  action  against 

arising  from  its  negligent  acts  or  omls-  a  municipal  corporation  to  recover 

sions,  unless  its  charter  or  ordinance  damages  for  misleading  a  contractor 

provides  an  equivalent  remedy  against  for  public  work,  by  erroneous  speci- 

the  officer  through  whose  agency  or  fications  of  the  work  required  to  be 

neglect  the  wrong  was  committed.  done,  is  defective,  which  does  not 

[See  19  B.  G.  Lw  1107-1109.]  state.that  the  specifications'  set  out  to 
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show  the  mistake  are  all  that  were  on 
file  in  the  office  to  which  bidders  were 
referred  for  information. 
Public  im^orementa  —  right  to  rely 

on  advertisements  for  quantity  of 

work  to  be  done. 

4.  A  bidder  for  public  works  may 
rely  on  calculations  by  the  public 
engineer  of  the  quantity  of  work  to  be 
done  as  set  out  in  the  advertisements 
■for  bids,  without  making  new  surveys 


or  new  eomputationa  from  data  on 
file. 

[See  22  R.  C.  L.  617.] 
—  cMnpleUon  of  contract — walm  of 

claim  for  damage 

6.  A  contractor  for  public  work 
does  not  waive  his  right  to  damages 
for  being  misled  by  the  advertise- 
ments for  bids  as  to  quantity  of  work 
to  be  done,  by  completing  the  contact 
after  discovering  the  error. 


Appeal  by  plaintiff  from  a  judgment  of  the  Circuit  Court  for  Clatsop 
County  (Eakin,  J.)  sustaining  a  demurrer  to  the  complaint  and  dismissing 
an  action  brought  to  recover  damages  alleged  to  have  been  sustained  by 
plaintiff  by  reason  of  a  mistake  made  by  an  engineer  of  the  defendant 
city,  AM'fTned, 


Statement  by  McBride,  J.: 
This  is  an  action  to  recover  dam- 
ages which  the  plaintiff  claims  to 
have  sustained  by  reason  of  an  error 
committed  by  the  def endant,  through 
mistake,  in  materially  understat- 
ing in  its  specifications  the  amount 
of  embankment  required  to  com- 
plete an  improvement  upon  a  street 
of  defendant  city,  by  reason  of 
which  misrepresentation  the  plain- 
tiff was  induced  to  bid  a  lower  sum 
for  completing  the  improvement 
and  to  expend  a  greater  sum  of 
money  therefor  than  would  have 
been  necessary  had  the  conditions 
been  as  specified  in  defendant's  ad- 
vertiseme.it  for  bids.  A  further 
statement  of  facts  appears  in  the 
opinion.  There  was  a  general  de- 
murrer to  the  complaint,  which  was 
sustained.  The  plaintiff's  refusal  to 
plead  further  was  followed  by  a 
judgment  dismissing  the  action, 
from  which  judgment  plaintiff  ap- 
peals. 

Messrs.  Norblad  &  Hesse,  for  appel- 
lant: 

A  municipality  is  liable  in  damages 
for  extra  or  additional  work  rendered 
necessary  on  account  of  the  fault, 
negligence,  fraud,  incompetency,  or 
error  or  mistake  of  its  municipal 
officers. 

Chicago  V.  Sexton,  115  111.  230,  2  N. 
E.  263 ;  Mulholland  v.  New  York,  113 
N.  Y.  631,  20  N.  E.  856;  First  Sav.  & 
T.  Co.  V.  Milwaukee  County,  158  Wis. 
237,  148  N.  W.  22,  1093;  Spearin  v. 
United  States,  51  Ct.  CI.  155;  O'Neill 
V.  Milwaukee,  121  Wis.  32,  98  N.  W. 


966;  McManus  v.  Philadelphia,  211 
Pa.  S94,  60  Atl.  1001;  McCann  t. 
Albany,  11  App.  Div.  383,  42  N.  Y. 
Supp.  94;  Chicago  v.  Duffy,  218  ill 
242,  75  N.  E.  912,  affirming  117  IIL 
App.  266;  Christie  v.  United  States, 
237  U.  S.  234,  59  L.  ed.  933,  3r,  Sup. 
Ct.  Rep.  565;  HoUerbach  v.  United 
States,  233  U.  S.  165,  58  L.  ed.  m, 
34  Sup.  Ct.  Rep.  553;  Becker  v. 
New  York,  170  N.  Y.  219,  63  N.  E. 
299;  McConnell  v.  Corona  City 
Water  Co,  149  Cal.  60,  8  L.R.A.CN.S.) 
1171,  85  Pac.  929;  Wyandotte  &  D.  R. 
Co.  v.  King  Bridge  Co.  40  C.  C.  A.  326, 
100  Fed.  197;  Erskine  v.  Johnson,  23 
Neb.  261,  36  N.  W.  510;  Little  v. 
Portland.  26  Or.  249,  37  Pac.  911; 
Carroll  County  v.  O'Connor,  137  Ind. 
622,  35  N.  E.  1006,  37  N.  E.  16;  Mao 
Knight  Flintic  Stone  Co.  v.  New  York, 
160  N.  Y.  72,  54  N.  E,  661;  Atlantic 
Dredging  Co.  v.  United  States,  85  Ct 
CI.  463. 

Plaintiff  was  under  no  duty  to  make 
an  independent  investigation  of  the 
amount  of  yardage  to  be  moved,  but 
had  a  right  to  rely  upon  the  correct- 
ness of  defendant's  specifications. 

Spearin  v.  United  States,  51  Ct.  CL 
155;  HoUerbach  v.  United  States,  238 
U.  S.  165,  58  L.  ed.  898,  34  Sup.  Ct.  Rep. 
553 ;  Atlanta  Constr.  Co.  v.  New  York, 
103  Misc.  233,  175  N.  Y.  Supp.  453; 
Continental  &  C.  Trust  &  Sav.  Bank  v. 
Corey  Bros.  Constr.  Co.  126  C.  C.  A. 
64,  208  Fed.  976;  Bush  v.  Jones,  6 
L.R.A.(N.S.)  774,  75  C.  C.  A.  582,  144 
Fed.  942;  Atlantic  Dredging  Co.  t> 
United  States,  35  Ct.  CI.  463. 

Although  a  contract  may  specifically 
provide  that  the  quantities  of  dirt  to 
be  moved,  as  set  forth  in  the  specifica- 
tions, were  approximate  only,  and  that 
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the  bidder  should  make  his  own  in- 
vestigation, a  contractor  is  under  no 
oblisration  to  do  so  where  the  specifica- 
tions set  forth  the  amount  of  yardage 
to  be  moved. 

HoIIerbach  v.  United  States,  233 
U.  S.  166,  68  L.  ed.  898.  34  Sup.  Ct. 
Rep.  653 ;  Spearin  v.  United  States,  61 
Ct.  CI.  155. 

A  provision  in  a  builder's  contract, 
that  the  contractor  shall  not  be  en- 
titled to  recover  for  extras  or  ad- 
ditional work,  applies  only  to  minor 
or  trifling  charges,  but  not  to  substan- 
tial charges,  amounting  practically  to 
the  making  of  a  new  contract. 

Salt  Lake  City  v.  Smith,  43  G.  C.  A. 
637,  104  Fed.  457;  Plum  Bayou  Levee 
Dist.  V.  Roach,  99  C.  C.  A.  453,  174 
Fed.  949;  Hayden  v.  Astoria,  74  Or. 
525, 145  Pac.  1072,  84  Or.  205,  164  Pac. 
729;  Cook  County  v.  Harms,  108  111. 
157.  . 

The  defendant  city  is  likewise  liable 
ex  contractu  for  the  reasonable  value 
of  additional  work  and  labor  furnished 
by  plaintiff  on  account  of  errors  and 
mistakes  occasioned  by  its  officials. 

Hayden  v.  Astoria,  74  Or.  525,  146 
Pac.  1072,  84  Or.  206,  164  Pac.  729. 

Defendant  city  is  likewise  liable  in 
quasi  contract  on  the  theory  that  no- 
body shall  be  allowed  to  enrich  him- 
self at  the  expense  of  somebody  else 
and  at  the  same  time  retain  the  bene- 
fits of  the  transaction. 

Carroll  County  v.  O'Connor,  137 
Ind.  622,  35  N.  E.  1006,  37  N.  E.  16; 
Bass  Foundry  &  Mach.  Works  v. 
Parke  County,  115  Ind.  234,  17  N.  E. 
693. 

Messrs.  Olof  Anderson,  Anderson  & 
Setters,  G.  C  Fulton  and  A.  C.  Fulton, 

for  respondent: 

Where,  by  statute,  the  power  of  a 
municipality  or  other  public  corpora- 
tion to  make  a  contract  is  limited  in  a 
certain  manner,  and  under  certain 
circumstances,  and  any  other  manner 
of  entering  into  such  contract  or 
obligation  is  expressly  or  impliedly 
forbidden,  no  liability  can  arise 
against  the  municipality  for  benefits 
received  under  a  contract  within  the 
scope  of  such  statute  and  violative 
thereof. 

Springfield  Mill.  Co.  v.  Lane  County, 
6  Or.  266;  Grafton  v.  Sellwood,  24  Or. 
118,  82  Pac.  1026;  McCormick  v.  Miles, 
27  L.R.A.(N.S.)  1120,  note;'Reams  v. 
Cooley,  171  Cal.  150, 162  Pac.  293,  Ann. 
Cas.  1917 A,  1260;  Denver  v.  Hindry,  40 
Colo.  42,  11  L.R.A.(N.S.)  1028,  90  Pac. 
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1026;  Sullivan  v.  Leadville,  11  Colo. 
483,  18  Pac.  736;  Indianapolis  v. 
Wann,  144  Ind.  175,  31  L.R.A.  743,  42 
N.  E.  901;  Salt  Creek  Twp.  v.  King 
Iron  Bridge  &  Mfg.  Co.  51  Kan.  520, 
33  Pac.  303;  Perry  Water,  Light  &  Ice 
Co.  V.  Perry,  29  Okla.  593,  39  L.R.A. 
(N.S.)  72,  120  Pac.  682;  People  ex  rel. 
Coughlin  V.  Gleason,  121  N.  Y.  631,  25 
N.  E.  4;  Wellston  v.  Morgan,  65  Ohio 
St.  219,  62  N.  E.  127;  Bloorafield  v. 
Charter  Oak  Nat  Bank,  121  U.  S.  121, 
30  L.  ed.  923,  7  Sup.  Ct.  Rep.  865;  Bank 
of  Columbia  v.  Portland,  41  Or.  5, 
67  Pac.  1112;  American-La  France 
Fire  Engine  Co.  v.  Astoria,  218  Fed. 
480. 

Under  the  charter  provisions  of  the 
municipality  of  Astoria,  such  munic- 
ipality cannot  render  itself  respon- 
sible for  work  done  or  materials  fur- 
nished beyond  the  contract  price  for 
a  public  street  improvement,  for  such 
charter  provisions,  as  well  as  the 
contract,  specially  provide  that  such 
payments  can  only  be  made  from 
assessments  on  the  lands  benefited. 

Huntington  v.  Force,  162  Ind.  368, 
53  N.  E.  443. 

It  was  plaintiff's  duty,'  immediately 
upon  discovering  the  alleged  mistake, 
unless  he  desired  to  ratify  the  same, 
to  rescind  the  contract. 

O'Rourke  v.  Philadelphia,  211  Pa, 
79.  60  Atl.  499;  Hutchinson  v.  White, 
80  Kan.  37,  101  Pac.  458;  Chicago 
Sanitary  Dist.  v.  Ricker,  34  C.  C.  A. 
91,  91  Fed.  844;  20  C.  J.  5;  Cuyahoga 
Contracting  Co.  v.  Port  Huron,  147  C. 
C.  A.  282,  233  Fed.  352;  Grymea  v. 
Sanders,  93  U.  S.  56.  23  L.  ed.  798,  10 
Mor.  Min.  Rep.  446. 

The  profile  of  the  improvement 
formed  a  part  of  the  contract,  and 
correctly  showed  the  quantity  of 
excavation  and  fill,  and,  by  an  ex- 
amination of  it,  plaintiff  would  have 
been  fully  informed  as  to  such 
quantities.  His  failure  to  do  so 
precludes  him  from  recovery. 

International  Contract  Co.  v.  Ta- 
coma,  79  Wash.  311,»140  Pac.  873; 
Grymes  v.  Sanders,  supra. 

Mr.  James  W.  Mott  also  for  re- 
spondent. 

McBride,  J.,  delivered  the  opinion 
of  the  court : 

Taking  the  complaint  as  true,  the 
facts  may  be  concretely  summed  up 
as  follows:  The  city  council,  hav- 
ing in  contemplation  the  improve- 
ment of  Olney  avenue,  a  street  in 
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Astoria,  directed  its  engineer  and 

surveyor  to  prepare  plans  and  speci- 
fications, which  was  done,  and  as  an 
exhibit  to  the  complaint  a  profile 
of  the  proposed  improvement  and 
the  following  specifications  are  at- 
tached, and  it  is  alleged  that  these 
were  also  made  a  part  of  the  con- 
tract between  plaintiff  and  the  de- 
fendant city.  It  is  not  alleged  that 
these  constituted  all  the  plans  and 
specifications  on  file  with  the  city 
auditor.  The  specifications  which 
are  included  in  the  complaint  are  as 
follows: 


Items  of  Woik  and  Material. 


Item  No. 

Total 
Quantities. 

Units. 

an 

1  Totals. 

BzcaTatloQ   

10'  planked  roadwar 
B'  wooden  sidewalk 
Eepalr  of  macadam 
between  7th  and 
Stb.  Macadam  tf 
tblck    by    20*  s 
8S5  ■=  160  eu.  yda. 
Consolidated. 

9,6S0  cu.  yds. 
17,087  CO.  yds. 

soon. 

820  ft. 

CO.  yds. 
cu.  yds. 

per  ft. 

per  ft. 

CO.  yds. 

The  failure  to  allege  that  these 
exhibits  constituted  all  the  data 
filed  with  the  city  auditor  becomes 
important  in  the  case,  as  will  here- 
inafter be  shown. 

Thereafter  the  council  caused  the 
following  advertisement  for  bids  to 
be  published: 

"Notice  is  hereby  given,  that  the 
committee  on  streets  and  public 
ways  of  the  common  (X)uncil  of  the 
city  of  Astoria  will  on  the  27th  day 
of  July,  1918,  at  the  hour  of  2  o'clock 
P.  M.,  in  the  office  of  the  auditor 
and  police  judge,  in  the  city  hall,  of 
the  city  of  Astoria,  open  bids  for 
improving  OIney  avenue  from  the 
west  line  of  6th  street  to  the  east 
line  of  10th  'street,  excepting  the 
intersection  or  crossing  of  Olney 
avenue  with  7th  street,  according  to 
plans  and  specifications  and  ordi- 
nance number  6,276,  providing  for 
the  time  and  manner  of  making  said 
improvement,  which  ordinance  was 
approved  on  the  19th  day  of  July, 
1918. 

"Sealed  bids  will  be  received  by 
the  auditor  and  police  judge,  up  to 
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the  hour  of  2  o'ek>ck  p.  M of  said 
27th  day  of  July,  1918. 

"A  certified  check  for  an  amount 
equal  to  5  per  cent  of  the  total 
amount  bid  must  accompany  each 
bid,  which  said  certified  check  shall 
be  made  payable  to  the  order  of  the 
city  of  Astoria,  Oregon,  and  each 
proposal  must  be  accompanied  by 
the  guaranty  of  responsible  sureties 
to  furnish  bond  in  the  amount  of  75 
per  cent  of  the  total  amount  bid,  if 
the  projiosal  is  accepted. 

"Character  of  Work." 

"Excavation,  9,660  cu.  yds. ;  em- 
bankment, 17,087  cu.  yds.;  16-ft 
planked  roadway,  390  ft.;  &-ft 
wooden  sidewalk,  820  ft. ;  repair  to 
existing  macadam;  macadam  road- 
way 20  feet  wide  by  355  ft.  long 
and  6  in.  thick. 

"Plans  and  specifications  and 
blank  forms  of  proposal  are  on  file 
with  the  auditor  and  police  judge 
and  city  surveyor,  and  may  be  had 
upon  application  to  the  city  survey- 
or, at  the  city  hall,  upon  deposit  of 
the  sum  of  $5. 

"The  right  is  reserved  to  reject 
any  and  all  bids." 

The  plaintiff,  relying  upon  the 
specifications  as  to  the  amount  of 
embankment,  bid  the  sum  of  $19,- 
849  for  the  completion  of  the  whole 
work,  and  his  bid  was  accepted.  He 
then  gave  his  bond  and  entered  up- 
on the  work  of  making  the  improve- 
ment. The  foundation  of  this  action 
lies  in  the  fact  that,  in  his  com- 
putations as  shown  above,  the  city 
surveyor  made  a  mistake  as  to  the 
number  of  cubic  yards  of  embank- 
ment to  be  constructed,  so  that,  in- 
stead of  necessitating  17,087  cubic 
yards,  the  improvement  actually  re- 
quired 28,567,  involving,  according 
to  the  complaint,  an  additional  cost 
of  $14,258.  After  plaintiff  had  en- 
tered upon  the  prosecution  of  the 
work  he  discovered  this  mistake  and 
notified  the  city  surveyor,  who  de- 
manded that  he  go  ahead  and  com- 
plete his  contract.  He  notified  the 
city,  so  the  complaint  states,  that 
he  would  complete  the  contract  un- 
der protest,  but  would  hold  the  city 
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liable  in  damages  sustained  by  him 
by  reason  of  the  mistake  in  the  spec- 
ifications. He  completed  the  work, 
and  the  city  paid  him  the  contract 
price,  but  refused  to  pay  his  claim 
of  $14,258  for  the  additional  em- 
bankment; and  this  action  follows. 

Plaintiff's  case  is  this:  The  city 
invited  him  to  bid  on  a  contract,  rep- 
resentins  in  its  invitation  that  he 
would  have  to  construct  approxi- 
mately 17,000  cubic  yards  of  em- 
bankment, when  in  fact  there  were 
over  28,000  yards.  He  relied  on  this 
representation,  and,  after  he  had 
given  his  bond  to  complete  the 
street  and  entered  upon  the  work, 
he  found  that  he  had  been  deceived 
to  the  extent  above  indicated, 
through  the  mistake  of  the  city 
surveyor  in  preparing  the  specifica- 
tions. His  contract  did  not  provide 
that  he  should  be  paid  a  certain 
amount  per  cubic  yard  for  con- 
structing the  embankment,  but  it 
was  in  gross,  requiring  him  to  com- 
plete the  whole  improvement  for  a 
certain  sum.  There  is  no  provision 
for  payment  for  extra  work;  indeed, 
such  payment  is  excluded  by  the 
terms  of  the  contract.  Plaintiff's 
remedy,  if  any,  must  therefore  be 
found  in  an  action  for  damages  for 
the  loss  occasioned  by  the  mislead- 
ing error  of  the  city  surveyor.  Were 
this  an  action  by  a  contractor 
against  a  private  person,  who  had 
so  negligently  misled  him  and 
caused  him  to  incur  extra  expense, 
the  remedy  would  be  plain.  The 
law  would  say  that,  having  misled 
the  contractor  by  his  representa- 
tion, if  negligently  made,  and  hav- 
ing profit^  by  the  result  of  his 
labors,  the  employer  should  make 
good  the  damages  caused  to  the  con- 
tractor by  the  employer's  mistake. 
But  municipal  co]i)orations  of  the 
present  day  are  so  hedged  about 
with  provisions  restricting  their  lia- 
bility that  it  becomes  a  matter  of 
extreme  nicety  to  determine  wheth- 
er or  not  such  liabilily  exists  in  a 
case  like  the  present. 

It  is  easy  to  say  that  a  municipal 
corporation  has  no  more  right  to 
be  dishonest  than  a  private  individ- 
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ual,  but  the  books  are-  full  of  cases 
in  which  municipal  corporations 
have  been  permitted  by  the  peculiar 
provisions  of  their  constitutions  to 
escape  liability  for  acts  or  omissions 
for  which  a  private  citizen  would 
have  been  compelled  to  respond 
pecuniarily.  It  is  „,„,„,^ 
settled,  however,  in  eorpor«tio»- 
this  state,  that  a 
municipal  corporation  cannot  escape 
liability  for  an  ordinary  tort  arising 
from  its  negligent  acts  or  omissions, 
unless  its  charter  or  ordinance  pro- 
vides an  equivalent  remedy  against 
the  officer  through  whose  agency  or 
negligence  the  wrong  was  com- 
mitted. Here  the  advertisement  for 
bids  was  inserted  by  virtue  of  the 
provisions  of  the  charter  prepared 
by  the  city's  agents,  and  was  there- 
fore the  city's  invitation  to  bid,  and 
whatever  representations  it  con- 
tained were  the  city's  representa- 
tions. When  the  advertisement,  by 
a  mistake  amounting  to  negligence, 
materially  understated  the  amount 
of  embankment  which  the  contrac- 
tor would  be  required  to  construct, 
it  was  the  city's  misrepresentation; 
and  if  the  contractor  had  a  right, 
under  the  circumstances,  to  rely  up- 
on it  as  being  approximately  cor- 
rect and,  so  relying,  made  a  ruinous 
or  unprofitable  bid,  we  see  no  rea- 
son, if  the  other  elements  necessary 
to  a  recovery  are  present,  why  the 
city  should  not  be  held  liable;  and 
this,  not  on  the  ground  of  a  con- 
tract, or  on  a  quantum  meruit  for 
the  reasonable  value  of  the  labor 
and  expense  of  the  contractor  in 
bringing  the  embankment  up  to 
grade>  but  as  damages  for  a  negli- 
gent act  whereby  the  contractor 

was  induced  to  en-  ^  

ter  into  the  con- 

tract  and  to  expend  «»^*,ir^;,i?' 

a  greater  sum  in 

completing  it  than  would  have  been- 

necessary  had  the  conditions  been 

correctly  stated. 

The  demurrer  is  based  on  the  the- 
ory that  the  action  is  brought  upon 
the  contract,  and  that  plaintiff  is 
precluded  not  only  by  the  charter  of 
the  defendant  city,  but  also  by  the 
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contract  itself,  to  recover  for  extra 

work  made  necessary  by  the  condi- 
tions actually  existing  upon  the 
ground  and  which  were  not  in  the 
contemplation  of  the  parties  when 
the  contract  was  executed.  If  the 
premise  is  correct,  the  defendant's 
contention  is  well  founded.  But 
while  the  complaint  is  somewhat  in- 
definite, and  subject  to  criticism  on 
that  account,  we  are  of  the  opinion 
that,  taken  as  a  whole,  it  sounds  in 
tort  rather  than  contract.  Although 
the  measure  of  damages  in  either 
case  would  be  the  sum  expended  by 
plaintiff  in  the  construction  of  the 
additional  quantity  of  embankment 
required  to  complete  the  improve- 
ment, the  complaint,  if  it  charges 
actionable  damages,  considered  as 
an  action  for  damages,  would  not 
be,  in  the  respects  mentioned,  vul- 
nerable to  a  general  demurrer. 

As  the  element  of  falsity  of  the 
representation  is  admitted  by  the 
demurrer,  we  next  come  to  the  ques- 
tion of  intent  to  deceive,  so  far  as 
intent  is  necessary.  It  is  not  al- 
leged in  the  complaint  that  the  city 
or  its  ofRcers  knew  as  a  matter  of 
fact  that  the  representation  was 
false.  Neither  is  it  alleged  that  the 
city  knew  that  the  city  surveyor 
was  incompetent.  It  is  charged 
that  the  misrepresentation  was  oc- 
casioned by  an  error  of  that  officer 
in  making  his  computation.  The 
city  owed  a  duty  to  prospective  bid- 
ders to  state  with  approximate  ac- 
curacy the  correct  amount  of  eartii 
required  for  the  embankment,  if  it 
attempted  to  state  it  at  all.  It  was 
a  matter  of  engineering  and  compu- 
tation, capable  substantially  of 
mathematical  demonstration,  and  a 
negligent  failure  of  the  officer  des- 
ignated by  the  city  to  make  the 
surveys  and  prepare  the  specifica- 
tions to  make  these  computations 
with  the  care  necessary  to  insure 
their  substantial  accuracy  might, 
under  some  circumstances,  be  such 
negligence  as  would  amount  to  a 
tort,  and  we  see  no  difference  in  this 
regard  from  hundreds  of  other 
cases  in  the  books  where  a  party 
has  recklessly  or  negligently  made 


an  untrue  representation  in  regard 

to  a  material  fact  without  takinff 
pains  to  assure  himself  that  in  such 
cases  the  party  so  njisled  is  entitled 
to  recover  to  the  same  extent  that 
he  would  have  done,  had  the  rep- 
resentation been  wilfully  and  inten- 
tionally false. 

It  is  urged,  however,  that  a  refer- 
ence to  the  profile  included  in  the 
contract  would  readily  have  shown 
the  error  and  advised  plaintiff  of 
the  fact  that  the  specification  in  re- 
gard to  embankment  was  several 
thousand  cubic  yards  more  than  the 
computation  indicated.  With  the 
limited  knowledge  of  engineering 
possessed  by  members  of  this  body, 
we  are  unable  to  say  as  a  matter  of 
law  that  this  is  the  case.  The  writ- 
er has  been  unable  to  make  such 
computation,  and  if  it  is  within  the 
bounds  of  mathematics  for  any  ex- 
pert to  do  it,  it  would  seem  to  be 
rather  a  matter  for  expert  testi- 
mony than  judicial  notice.  The 
complaint  does  not  in  express  terms 
allege  that  the  profile  and  computa- 
tion, which  are  made  part  of  the 
complaint,  were  all  the  data  on  file 
in  the  office  of  the  city  auditor,  and 
although  this  seems  to  be  substan- 
tially assumed  in  the  briefs,  we 
think  the  complaint 
defective  in  not  so  SSSVi^r- 
stating.  We  do  not  •w-ce  of 
believe  that,  in  view  dlfe'S."""'^ 
of  .  the  advertise- 
ment and  the  representations  there- 
in, it  was  incumbent  upon  the  con- 
tractor to  make  new  surveys  or 
calculations  from  an  independent 
profile,  if  this  profile  and  the  accom- 
panying specification  were  all  that 
were  on  file,  in  order  to  verify  the 
city  surveyor's  calculations.  But, 
assuming  that  the  computation  and 
profile  prepared  by  the  city  survey- 
or were  all  the  data  filed  with  the 
auditor,  to  which  prospective  bid- 
ders were  referred, 
we  think  that  plain-  SlnV^ruS"?" 

tiff  had  a  right  to  rfiVe:.:*2r 

rely  upon  the  city  q«M»itT«f«»k 

surveyor's  compu- 

tations  as  being  substantially  eo^ 

rect. 
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The  defendant  contends  that  the 
plaintiff  proceeded  to  complete  his 
contract  after  discovery  of  the  mis- 
take in  the  surveyor's  computations, 
and  has  therefore  waived  his  rigrht 
to  recover  for  the  additional  ex- 
I^nse  incurred  by  reason  of  the  mis- 
take; in  other  words,  that  plaintiff 
cannot  sue  for  damages  without 
having  rescinded  the  contract  upon 
the  discovery  of  the  misrepresenta- 
tion. Such  is  not  the  law,  and 
would  work  a  great  hardship  in  a 
case  of  this  kind,  where  the  work 
had  been  partially 
completed  before 
such  discovery  was 
made.  The  rule  is 
exactly  the  opposite.  A  party  in- 
duced by  a  false  representation  to 
enter  into  a  contract  may  proceed  to 
perform  it  and  sue  for  damages  for 
the  misrepresentation.  Whitney  v. 
Allaire,  4  Denio.  554;  Mallory  v. 
Leach,  35  Vt.  156,  82  Am.  Dec.  625. 

So  far  we  hold  with  the  plaintiff. 
But  the  complaint  is  defective  in 
this:  That  it  merely  states  that 
there  was  a  mistake  made  by  the 
surveyor.  It  does  not  charge  that 
the  error  was  due  to  careleiraness, 
negligence,  or  incompetence  ot  the 
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agent  of  the  city  who  made  it  In 
these  re«)ects  the  complaint  docs 
not  state  facts  sufficient  to  constitute 
a  cause  of  action.  We  have  consid- 
ered and  discussed  the  other  points 
raised,  because  we  have  not  been 
unmindful  of  the  moral  injustice  of 
a  failure  of  the  city  to  compensate 
the  plaintiff  for  the  consequences  of 
its  erroneous  specifications,  should 
they  appear  to  have  been  negligent- 
ly made,  and  because  it  appears  at 
least  possible  that  the  omissions 
above  noted  may  be  corrected  in  a 
new  action. 

The  judgment  of  the  Circuit 
Court,  so  far  as  it  sustains  the  de- 
murrer, will  be  affirmed.  But  in 
view  of  the  conditions  above  re- 
cited, and  upon  the  authority  of  Wil- 
liams V.  Pacific  Surety  Co.  66  Or. 
151,  157,  127  Pac.  145,  131  Pac. 
1021,  132  Pac.  959,  133  Pac.  1186, 
the  cause  will  her  remanded  to  the 
Circuit  Court,  with  permission  to 
plaintiff  to  apply  there  for  leave  to 
amend  his  complaint.  The  defend- 
ant will  recover  the  costs  of  this  ap- 
peal. 

Burnett,  Ch.  J.,  concurs  in  the  re- 
sult of  this  opinion. 


ANNOTATION. 

liability  of  zmmicipal  corporatioii  to  contractor  for  mistake  in  ettunatet  pre- 
pared by  fbrmer*t  officort  or  employees. 


While  the  court  in  the  reported  case 
(Paluberg  v.  Astoria,  ante,  1125)  held 
that  wHere  there  is  a  mere  mistake 
on  the  part  of  a  municipal  employee 
in  the  making  of  estimates  for  a  pub- 
lic improvement,  without  any  showing 
of  negligence,  carelessness,  or  incom- 
petency, there  will  be  no  liability  on 
the  part  of  the  municipality  to  a  con- 
tractor who  contracts  in  reliance  up- 
on such  estimates,  yet  that  case  does 
hold  that  where  the  proximate  cause 
of  a  contractor's  loss  is  the  negli- 
gence, carelessness,  or  incompetence 
of  a  municipal  employee  in  making 
the  estimates  of  a  public  improvement, 
the  municipality  will  be  liable.  ' 

In  harmony  with  that  view  it  has 
been  held  that  a  contractor  may  re- 


cover for  extra  work  necessitated  by 
mistake  of  the  assistant  engineer  of 
a  city  in  giving  an  insufficient  depth 
for  the  excavation  of  a  sewer  trench. 
McCann  v.  Albany  (1896)  11  App. 
Div.  378,  42  N.  Y.  Supp.  94,  affirmed 
without  opinion  in  (1899)  158  N.  Y. 
634,  63  N.  E.  673. 

So,  too,  extra  back  masonry  made 
necessary  in  bringing  to  a  proper  line 
a  tunnel  which,  because  of  the  neg- 
ligence of  the  city's  engineer,  was  not 
run  in  a  straight  line,  was  held  in 
Chicago  V.  Duffy  (1905)  218  IIL  242, 
75  N.  E.  912,  to  be  an  expense  to  be 
borne  by  the  city;  since  by  the  con- 
tract the  construction  of  the  tunnel 
was  to  be  carried  on  under  the  di- 
rection oi  the  city  engineer. 
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And  a  city  is  not  justified  in  de- 
claring a  contract  for  building  a  city 
hall  forfeited  because  of  the  contrac- 
tor's refusal  to  do  certain  work  called 
for  by  the  original  plans  and  speci- 
fications, where  such  work  was  the 
result  of  changes  made  in  the  original 
plans  and  specifications  by  the  city's 
architect,  which  changes,  through 
neglect  or  inadvertence,  were  not 
noted  in  the  tracing  copies  made  ex- 
pressly for  the  use  of  contractors  and 
bidders,  and  which  the  successful  bid- 
der used  in  estimating  his  bid.  Sex- 
ton T.  Chicago  (188S)  107  111.  323. 

Where,  however,  it  is  expressly  un- 
derstood and  agreed  by  the  parties 
that  the  estimates  are  approximate 
only,  the  city  will  not  be  liable  for 
any  mistake  in  the  estimates. 

Thus,  .recovery  cannot  be  had  for 
expense  of  excavation  in  excess  of 
engineer's  estimates,  where  it  was  ex- 
pressly understood*  and  agreed  by  the 
parties  to  the  contract  that  the  engi- 
neer's estimates  were  approximate 
only,  and  the  contract  was  for  a  lump 
sum  with  extra  compensation  only  in 
case  of  work  resulting  from  changes 
in  plans  and  specifications.  MoIIoy 
V.  BriarclifE  Manor  (1911)  145  App. 
Div.  483,  129  N.  Y.  Supp.  929. 

And  where  a  bid  for  construction 
of  a  city  sewer  is  based  upon  approxi- 
mate estimates  only,  and  was  given 
and  accepted  as  such,  a  variation  in 
the  estimate  of  the  work  to  be  done 
arising  through  mistake  or  inadvert- 
ence is  at  the  risk  of  the  contractor. 
Leary  v.  Watervliet  (1918)  222  N.  Y. 
337,  118  N.  E.  849. 

So.  too,  under  specifications  of  a 
contract  for  building  a  crib  for  a 
drawbridge  over  a  bay,  providing  that 
the  contractor  must  satisfy  himself 
of  the  correctness  of  the  soundings 
shown  on  the  plan,  and  which  further 
provided  that  "all  loss  or  damages 
arising  from  encumbrances  on  the 
line  of  the  work  .  .  .  shall  be  sus- 
tained by  the  contractor,"  a  con- 
tractor cannot  recover  for  expense  of 
delay  caused  by  finding  a  water  pipe 
on  the  bed  of  the  bay  at  the  place 
where  the  crib  was  to  be  located,  and 
which  the  crib  would  probably  break 
if  placed  upon  it,  and  this  although 


the  location  of  the  pipe  was  such  that 
the  city  officials  might  have  known  of 
it.  Mairs  v.  New  York  (1900)  62  App. 
Div.  343,  65  N.  Y.  Supp.  160,  affirmed 
without  opinion  in  (1901)  166  M.  Y. 
618,  59  N.  E.  1126. 

But  when  a  line  of  bed  rock  is  given 
in  a  blue  print  as  "approximate,"  it  i» 
intended  to  express  the  idea  that  the 
line  as  shown  is  nearly,  though  not 
exactly,  correct.  And  so  the  city 
would  not  be  protected  against  liabili- 
ty for  extra  work  where  there  was  a 
material  discrepancy  as  to  depth  of 
the  bed  rock.  Richmond  v.  I.  J.  Smith 
&  Co.  (1916)  119  Va.  198,  89  S.  E.  123. 

A  municipality  will  not  be  liable 
where  the  prdximate  cause  of  the  con- 
tractor's loss  is  his  own  negligence  or 
carelessness  in  relying  upon  the  es- 
timates. 

Thus,  material  mistakes  in  plans 
for  excavation  will  not  entitle  re- 
covery for  extra  excavations  neces- 
sitated by  such  mistakes,  where  there 
is  no  representation  that  the  plan  is 
made  from  actual  survey,  and  espe- 
cially where  there  is  every  indication 
that  it  was  not.  Lentilhon  v.  New 
York  (1905)  102  App.  Div.  548,  92 
N.  Y.  Supp.  897,  affirmed  without  opin- 
ion in  (1906)  185  N.  Y.  549,  77  N.  £. 
1190. 

And  in  Jahn  Contracting  Co.  v. 
Seattle  (1918)  100  Wash.  166, 170  Pac. 
549,  it  was  held  that  the  fact  that  the 
plans  and  profiles  were  inaccurate  as 
to  amount  of  excavation  necessary  in 
a  municipal  improvement  will  not 
render  a  city  liable  for  the  extra  ex- 
cavation necessary,  where  there  is 
every  indication  that  the  plans  and 
profiles  were  prepared  with  reference 
to  physical  conditions  that  had  ex- 
isted some  years  prior,  and  the  phys- 
ical conditions  were  not  so  concealed 
that  the  profile  would  operate  as  a 
representation  upon  which  a  con- 
tractor might  rely  to  the  e^rclusion  of 
all  other  considerations.  The  conrt 
stated  that  it  was  the  duty  of  a  eon- 
tractor,  under  the  circumstances,  to 
satisfy  himself  as  to  the  amount  of 
excavation  necessary,  and  not  rely  ap- 
on  the  plans  and  profiles  furnished  by 
the  city. 

One  .who  contracts  to  build  a  seww 


Digitized  by 


ANNO^MUNICIPAL  CONTRACT— BUSTAKB  IN  ESTIMATE.  1183 


cannot  recover  for  expense  of  pump- 
ing out  water  which  percolated  into 
it  during  construction,  on  the  ground 
that  h«  had  expected  to  be  able  to 
drain  into  an  existing  sewer,  where, 
although  the  plan  of  construction  did 
indicate  an  existing  sewer,  he,  before 
bidding  on  the  work,  went  over  the 
ground  and  saw  that  there  was  no 
sewer  as  indicated  on  such  plan. 
Cunningham  v.  New  York  (1902)  39 
Misc.  197,  79  N.  Y.  Supp.  401,  affirmed 
without  opinion  in  (1904)  90  App.  Div. 
606,  85  N.  Y.  Supp.  1129. 

And  in  Thilemann  v.  New  York 
(1903)  82  App.  Div.  186,  81  N.  Y. 
Supp.  773,  it  was  held  that  the  fact 
that  plans  for  construction  of  a  sewer 
showed  an  existing  sewer  in  the  same 
locality,  when  in  fact  there  was  none, 
furnished  a  contractor  no  basis  for 
claim  for  damages  against  a  city  for 
cost  of  pumping,  and  failure  of  the 
city  to  supply  him  with  such  a  service- 
able sewer  for  drainage.  The  court 
seems  to  have  based  its  decision  on 
the  fact  that  an  examination  of  the 
locality  should  have  apprised  the  con- 
tractor that  there  was  no  sewer  there; 
and  on  the  further  fact  that  the  con- 
tract contained  no  provision  that  there 
should  be  a  right  to  use  a  sewer  at 
that  point  or  any  other  place,  for 
drainage,  but  on  the  contrary  the  con- 
tractor expressly  agreed  to  supply  the 
necessary  pump  and  facilities  for  that 
purpose. 

And  the  mistake  of  an  engineer  in 
setting  his  stake  will  not  make  a  city 
liable  for  extra  work  done  by  a  con- 
tractor in  the  grading  of  a  street, 
where  the  contract  provided  that  the 
work  should  be  done  in  conformity 
with  the  plans  on  file.  Wilson  v.  St. 
Joseph  (1907)  125  Mo.  App.  460,  102 
S.  W.  600. 

In  Becker  v.  New  York  (1902)  170 
N.  Y.  219,  63  N.  E.  298,  where  a 
contract  for  street  improvements  pro- 
vided that  "a  city  surveyor  will  be 
employed  by  the  parties  of  the  first 
part  to  see  that  the  work  is  completed 
in  conformity  to  the  profile,  and  to 
ascertain  and  certify  the  quantity  of 
the  work  done.  Said  surveyor,  at  the 
request  of  the  contractor*  will  be  di- 
rected to  designate  and  fix  grades  for 


his  guidance  during  the  progress  of 
the  work  without  charge,  provided 
that  the  said  parties  of  the  first  part 
shall  not  be  liable  for  any  delay  or  for 
aoy  errors  of  said  surveyor  in  giving 
such  grades,  and  said  surveyor  shall 
be  considered  as  the  agent  of  the  con- 
tractor as  far  as  giving  such  grades 
is  concerned,  and  not  the  agent  of  the 
city  of  New  York,"  it  was  held  that  a 
loss  suffered  by  a  contractor  on  ac- 
count of  mistakes  in  grades  furnished 
him  by  the  ci^  surveyor  was  not  re- 
coverable from  the  city,  where,-  al- 
though the  ci^  surveyor  went  upon 
the  work  without  request  from  the  con- 
tractor and  fixed  a  grade,  the  court 
said  that  the  contractor,  having  with- 
out objection  used  such  grade,  must, 
under  the  terms  of  the  contract,  be 
regarded  as  having  ratified  the  action 
of  the  surveyor  and  accepted  him  as 
his  agent. 

The  Becker  Case  (N.  Y.)  supra, 
however,  did  hold  that  under  such  a 
contract  a  contractor  cannot  be  held 
to  have  made  the  city  surveyor  his 
agent,  so  as  to  defeat  recovery  for 
loss  due  to  the  mistake  of  the  city 
surveyor  in  fixing  the  center  line  of 
a  street,  where  there  was  no  request 
that  the  city  surveyor  fix  such  line, 
and  the  contractor,  having  ascertained 
that  the  line  was  incorrect,  notified 
the  superintendent  of  streets  of  that 
fact,  but  was  ordered  by  the  super- 
intendent to  go  ahead.  The  court 
said:  "It  cannot  be  reasonably  said 
that  under  this  stete  of  facts  the  con- 
tractor had,  by  acquiescence,  made 
the  city  surveyor  his  agent.  On  the 
contrary,  the  contractor  was  reason- 
ably alert  to  discover  the  correct 
center  line,  and  followed  the  one  fur- 
nished him,  which  he  hM  been  ad- 
vised by  his  own  surveyor  was  inac- 
curate, only  when  the  superintendent 
of  street  improvements,  after  being 
fully  advised  as  to  all  the  facts,  or- 
dered him  to  do  so.  The  loss  sus- 
tained by  the  contractor,  due  to  this 
inaccurate  center  line,  is  a  proper 
charge  against  the  defendant,  and  may 
be  recovered  in  this  action."  Upon  a 
second  appeal  in  this  case  in  (1902) 
176  N.  Y.  441,  68  N.  E.  856,  it  appeand 
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that  upon  a  new  trial  there  was  evi- 
dence tejiding  to  show  that  the  con- 
tractor called  the  attention  of  the 
superintendent  of  streets  to  inaccu- 
racies in  the  grades  furnished  by  the 
surveyor,  but  was  required  by  the 
superintendent  to  proceed  according 
to  those  grades,  and  it  was  urge^  in 
view 'of  this  evidence,  that  the  prin- 
ciple which  was  applied  on  the  first 
appeal  to  the  mistake  in  respect  of  the 
center  line  should  be  applied  on  the 
second  appeal  to  the  mistake  in  re- 
spect of  the  grades,  but  the  majority 
of  the  court  held  that  the  city  was 
not  liable  for  the  extra  e]q[>enBe  due 
to  the  mistake  in  respect  of  the 
grades,  as  it  was  the  duty  of  the  con- 
tractor to  grade  the  street  in  conf orm- 


ance  with  the  profile  attached  to  the 
contract,  and  that  the  direction  of  the 
superintendent  of  streets  to  proceed 
and  conform  the  street  to  the  grade 
given  by  the  city  surveyor  was  a 
change  or  modification  of  the  con- 
tract, which  was  beyond  his  power  to 
make.  The  dissenting  opinion,  Mar- 
tin, J.,  in  which  Parker,  Gh.  J.,  and 
Vann,  J.,  concurred,  in  effect  sus- 
tains the  plaintiff's  contention,  and 
takes  the  position  that  the  principle 
established  on  the  first  appeal  entitled 
the  plaintiff  to  recover  the  damages 
due  to  the  mistake  as  to  the  grade 
lines,  in  view  of  the  showing  on  the 
second  trial  that  he  was  required  to 
follow  the  grades  as  given  him  by  the 
surveyor.  J.  H.  B.- 


COMMONWEALTH  OF  PENNSYLVANIA,  Appt,, 

V. 

'  FRED  MAXWELL  et  aL 


Pmfwylvattto  Suprame  Court— July  tt  1991, 
(271  Pa.  878,  114  Atl.  826.) 

Jury  —  qualification  of  women. 

1.  Where,  by  statute,  jurors  are  to  be  selected  from  qualified  electors, 
the  adoption  of  a  constitutional  amendment  makins:  women  electors 
qualifies  them  for  jury  duty. 

[See  note  on  this  question  beginning  on  page  1154.] 
—  constitutional   right  —  what   in-    the  custom  for  the  legislature  to  deter- 


*  dudes. 

2.  A  constitutional  provision  that 
trial  by  jury  shall  be  as  heretofore, 
and  the  right  thereof  remain  inviolate, 
fixes  merely  the  right  to  jury  trial  in 
certain  kinds  of  cases,  not  the  mode  of 
selecting  the  jurors  or  their  qualifica- 
tions. * 

[See  16  R.  C.  L.  196-198J 
—  power  of  legislature-  to  change 
qualifications. 

3.  When,  at  the  time  of  the  adoption 
of  a  constitutional  provision  that  trial 
by  jury  shall  be  as  heretofore,  it  was 


mine  the  qualification  of  jurors,  it  may 
change  such  qualifications  at  its  dis- 
cretion. 

Statute  —  constmctioii  —  itrospectiTe 
operations. 

4.  Legislative  enactments,  in  genei^ 
al  and  comprehensive  terms  prospec- 
tive in  operation,  apply  alike  to  all 
persons,  subjects,  and  business  within 
their  general  purview  and  scope, 
coming  into  existence  subsequent  to 
their  passage. 

[See  26  R.  C.  L.  778.] 


Appeal  by  the  Commonwealth  from  an  order  of  the  Court  of  Oyer 
and  Terminer  for  Erie  County  (Rossiter,  J.)  quashing  an  indictment 
charging  defendants  with  murder.  Reversed, 

The  facts  are  stated  in  the  opinion  of  the  court 
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COM.  V.  ^ 
(£71  Pa.  t»«, 

Messrs.  C.  Arthur  B!ass  and  Otto 
Herbst,  for  the  Commonwealth : 

The  qualifications  of  the  jury  is  a 
matter  subject  to  legislative  control, 
and  the  legislature  may  fix  qualiflca- 
,  tions  differing  from  those  at  common 

Re  Mana,  178  Cal.  218,  L.ILA.1918E, 
771, 172  Pac.  986;  Com.  v.  Haranowskl, 
6  Pa.  Go.  Ct.  157;  Klemmer  v.  Mt. 
Penn  Gravity  R.  Co.  163  Pa.  629,  30 
Ati.  274. 

Qualified  electors  of  the  female  sex 
are  eligible  to  serve  upon  grand  and 
petit  juriee  in  the  courts  of  Pennsyl- 
vania. 

Byere  y.  Com.  42  Fa.  89;  Rhines  v. 
Clark,  51  Pa.  96;  Raynes  v.  Levin,  61 
Pa.  412;  Van  Swartow  v.  Com.  24  Pa. 
131;  People  v.  Harding,  63  Mich.  48, 
61  Am.  Rep.  96,  18  N.  W.  566,  19  N. 
W.  166;  People  v.  Barlts,  212  Mich. 
680,  180  N.  W.  423;  Rosencrants  v. 
Territory,  2  Wash.  Terr.  267,  5  Pac. 
306;  Neal  v.  Delaware,  103  U.  S.  870, 
26  L.  ed.  667;  Quinn  v.  United  States, 
238  U.  S.  347,  69  L.  ed.  1840,  L.RA. 
1916A,  1124,  85  Sup.  Ct  Rep.  926. 

Messrs.  John  R.  Haughney  and 
Lytle  ft  Perry,  for  appellees. 

Schaffer,  J.,  delivered  the  opin- 
Son  of  the  court: 

In  this  case,  the  court  below 
quashed  an  indictment  charginsr  the 
.  defendants  with  murder,  because 
a  woman  served  on  the  grand  jury 
which  found  the  bill.  The  common- 
wealth has  appealed;  and  this 
brings  before  us  fhe  important 
question  whether  women  are  eligible 
to  serve  as  jurors  in  Pennsylvania. 

It  is  conceded  that,  under  the  19th 
Amendment  to  the  Constitution  of 
the  United  States,  women  are  given 
the  right  to  vote,  and  are  therefore 
electors;  but  the  oyer  and  terminer 
held  that  the  provision  of  our  Con- 
stitution (art.  1,  §  6),  "trial  by  jury 
shall  be  as  heretofore,  and  the  right 
thereof  remain  inviolate,"  preserves 
in  tiiis  state  trial  by  jury  as  it  ex- 
isted at  common  law,  and  that  nei- 
ther the  Federal  Amendment  nor 
ita  effect  upon  the  Act  of  April  10, 
1867  (P.  L.  62;  Pa.  Stat  1920,  §§ 
12,860  et  seg.),  providing  for  the 
selection  of  jurors,  alters  the  an- 
cient rule  that  men  only  may  serve. 

Let  it  be  noted  that  what  we  are 
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called  upon  to  determine  is  the  com- 
position of  juries  so  far  as  the 
qualifications  of  jurors  are  con- 
cerned, not  the  conduct  of  trials 
before  such  a  body  or  the  kinds  of 
cases  which,  under  the  Constitution, 
must  be  decided  by  that  character  of 
tribunal. 

At  the  time  the  provision  we  are 
considering  was  placed  in  Pennsyl- 
vania's first  Constitution,  in  1776, 
justice  had  been  administered  in  the 
commonwealth  according  to  English 
forms  for  about  a  century.  Does 
the  word  "heretofore"  refer  to  jury 
trials  as  conducted  in  England,  or  in 
Pennsylvania?  We  find  the  method 
of  selecting  juries  and  the  quallfica^ 
tions  of  jurors,  at  the  time  of  the 
promulgation  of  this  Constitution, 
September  28,  1776,  was  regulated 
in  Pennsylvania  and  in  England  by 
legislation,  and  not  by  the  common 
law ;  in  the  latter  country  by  the  Act 
of  3  Geo.  n.  chap.  25.  3  Bl.  Com. 
361. 

Under  the  Laws  of  the  Duke  of 
Yorke,  April  2,  1664  (Duke  of 
Yorke's  Book  of  Laws,  1682-1700, 
p.  38),  which  were  in  force  in  Penn- 
sylvania, it  was  provided,  for  the 
summoning  of  jurors,  that  the  con- 
stable shall  warn  so  many  of  the 
overseers  to  attend  as  jurymen  and 
return  their  names  to  the  under- 
sheriff.  It  was  also  provided :  "No 
jury  shall  exceed  the  number  of 
seven,  nor  be  under  six,  unless  in 
special  causes  lipon  life  and  death, 
the  justice  shall  think  fit  to  appoint 
twelve." 

By  an  amendment  (Duke  of 
Yorke's  Book  of  Laws,  p.  69)  it  was 
provided :  "In  all  cases  to  be  tried 
by  juries  at  the  general  court  of 
assizes  the  number  of  jurors  shall 
be  twelve,  but  at  the  several  courts 
of  sessions  the  same  number  is  sufii- 
cient,  as  already  In  the  law  is  set 
forth." 

The  "Frame  of  tSovemment  of 
the  Province  of  Pennsylvania,"  con- 
firmed by  the  first  provincial  council 
May  6,  1682,  provided:  "Eighth. 
"That  all  trials  shall  be  by  twelve 
men,  and  as  near  as  may  be  peers, 
or  equals,  and  of  the  neighborhood. 
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and  men  without  just  exception." 
Duke  of  Yorke's  Book  of  Laws, 
1682-1700,  p.  100. 

The  "Great  Law  or  the  Body  of 
Laws"  of  tiie  province  of  Pennsyl- 
vania, passed  at  an  assembly  held  at 
Chester,  December  7,  1682,  provid- 
ed: "Chapter  xxxviii.  That  all 
trials  in  civil  cases,  shall  be  by 
twelve  men,  and  as  near  as  may  be 
peers  or  equals  and  of  the  neifirhbor- 
hood,  and  men  without  just  excep- 
tion." Duke  of  Yorke's  Book  of 
Laws,  p.  117. 

This  law  was  abrogated  by  Wil- 
liam and  Mary  in  the  year  1693.  It 
waa  re-enacted,  however,  the  same 
year,  June  1,  1693,  by  chapter  25  of 
"A  Petition  of  Right."  Duke  of 
Yorke's  Book  of  Laws,  p.  199. 

From  this  review  of  the  early 
statutes,  it  will  be  seen  that  the 
framers  of  the  Constitution  of  1776 
knew  that  legislation  determined 
the  qualiiicaticns  of  jurors,  not  the 
common  law,  and,  as  will  be  here- 
after demonstrated,  specifically  pro- 
vided that  this  method  should  con- 
tinue. After  the  promulgation  of 
our  first  fundamental  law,  on  March 
19, 1785,  an  act  was  passed  (2  Stat, 
at  L.  486)  entitled  "An  Act  for  the 
Better  Regulation  of  Jurors,"  which 
provides  (§  2)  the  sheriff  shall  sum- 
mon "sober  and  judicious  persons  of 
good  reputation,  and  none  other." 

Following  the  adoption  of  the 
Constitution  of  1790,  the  legislature 
provided  the  method  by  which  ju- 
rors should  be  selected.  By  the  Act 
of  March  29,  1805  (P.  L.  183,  chap. 
LXV.,  "An  Act  Directing  the  Mode  of 
Selecting  and  Returning  Jurors,"  it 
was  enacted  that  "in  each  county  of 
this  commonwealth  the  sheriff  and 
.county  commissioners,  or  any  two 
of  said  commissioners  with  the 
sheriff,  shall  meet  at  the  seat  of  jus- 
tice at  least  thirty  days  previously 
to  the  first  court  of  common  pleas  to 
be  holden  in  ekch  and  every  year, 
and  shall  then  and  there  select,  from 
tiie  list  of  taxable  citizens,  tiie 
names  of  a  sufficient  number  of  so- 
ber and  judicious  persons,  to  serve 
as  jurors  at  the  several  courts  here- 
inafter mentioned." 
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The  Act  of  April  4,  1807  (P.  L 
124),  contained  the  provision:  "It 
shall  be  the  duty  of  the  assessors  of 
the  several  townships  and  districts 
within  this  commonwealth,  and  of 
the  assessors  of  the  several  wards  in  * 
the  city  of  Philadelphia,  and  of  each 
borough,  to  return  the  names  of  all 
the  white  male  taxable  citizens,  li- 
able to  serve  as  jurors,  of  com- 
petent ability,  understanding,  and 
kndwledge  of  l^e  English  language, 
to  the  county  commissioners  of  their 
respective  counties;  and  it  shall  be 
the  duty  of  the  couniy  commission- 
ers aforesaid,  to  deposit  the  names 
of  the  persons  so  returned  to  them, 
in  the  proper  wheels  in  proportion 
to  the  numbers  requisite  for  each." 

The  Act  of  February  IS.  1816  (P. 
L.  52),  further  regulated  the  sub- 
ject. It  says :  "In  each  county  of 
this  commonwealth,  the  sheriff  and 
county  commissioners,  or  any  two 
of  the  said  commissioners  vrith  the 
sheriff,  shall  meet  at  the  seat  of  jus- 
tice at  least  thirty  days  previously 
to  the  first  court  of  common  pleas 
to  be  holden  in  each  and  every  year, 
and  shall,  then  and  there,  select 
from  the  list  of  taxable  citizens,  the 
names  of  a  sufficient  number  of 
sober,  intelligent,  and  judicious  per- 
sons, to  serve  as  jurors  at  the  sev- 
eral courts  to  be  held  in  each  coun- 
ty, respectively  for  that  year." 

An  examination  of  the  Act  of 
April  14, 1834  (P.  L.  341).  "An  Act 
Relative  to  the  Organization  of  the 
Courts  of  Justice,"  shows  that  it 
regulated  the  whole  subject  of 
selecting  jurors.  Section  85  pro- 
vides that  "the  sheriff,  and  at  least 
two  of  the  commissioners  of  every 
county,  shall,  at  least  thii^  days 
previously  to  the  first  term  in  every 
year  of  the  court  of  common  pleas 
of  the  respective  county,  meet,  and 
thereupon  proceed  with  due  dil- 
igence to  select,  at  the  seat  of  justice 
thereof,  from  the  taxable  citizens  of 
the  county,  a  sufiicient  number  of 
sober,  intelligent  and  judicious  per 
sons,  to  serve  as  jurors  in  the  sev- 
eral courts  of  such  county  in  which 
juries  shall  be  required  to  be  holden 
therein  during  that  year." 
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The  Act  of  Bfarch  27, 1865  (P.  L. 
779),  entitled,  "An  Act  for  the  Bet- 
ter and  More  Impartial  Selection  of 
Persons  to  Serve  as  Jurors,  in  the 
Several  Courts  of  Somerset,  Bed- 
ford, Fulton,  Westmoreland,  Perry, 
Juniata  Counties,"  required  the 
election  of  two  jury  commissioners 
for  these  counties,  repealed  so  much 
of  any  acts  of  assembly  as  made  it 
the  duty  of  the  sheriff  and  counl^ 
commissioners  to  select  and  draw 
jurors,  and  required  the  jury  com- 
missioners to  select  "from  the  whole 
male  taxable  citizens,  of  the  respec- 
tive county,  at  large,  a  sufficient 
number  of  sober,  intelligent  and  ju- 
dicious  persons,  to  serve  as  jurors, 
in  the  several  courts  of  such  county, 
during  that  year." 

Under  the  Act  of  April  10,  1867 
(P.  L.  62,  §  2;  2-Purdon,  2062,  §  2; 
Pa.  Stat.  1920,  §  12,861),  which  ex- 
pressly applies  to  "each  of"  the 
counties  in  the  commonwealth,  ex- 
cept Philadelphia,  the  jury  commis- 
sioners are  required  to  select  "from 
the  whole  qualified  electors  of  the 
respective  county,  at  large,  a  num- 
ber" such  as  shall  be  designated  hy 
the  court  of  common  pleas,  "of  sober, 
intelligent  and  judicious  persons,  to 
serve  as  jurors  in  the  several  courts 
of  such  counly  during  that  year." 
The  7th  section  of  this  act  exempts 
Philadelphia  from  its  provisions. 
The  statutory  enactment  which  cov- 
ers Philadelphia  is  §  2  of  the  Act  of 
April  20, 1858  (P.  L.  354 ;  2  Purdon, 
2077.  §  94 ;  Pa.  Stat,  1920,  §  12,955) . 
It  sets  forth  that  "prior  to  the  1st 
day  of  December  in  each  and  every 
year  the  receiver  of  public  taxes  of 
the  said  city  shall  lodge  with  the 
said  sheriff,  for  the  use  of  the  said 
board  [of  judges],  a  duly  certified 
list  of  all  the  taxable  inhabitants  of 
the  said  city,  setting  out  their 
names,  places  of  residence,  and  oc- 
cupation ;  and  prior  to  the  10th  day 
of  December  in  each  and  evers  year 
it  shall  be  the  duty  of  the  said 
board,  or  a  quorum  thereof,  to  as- 
sembly together  and  select  from  the 
said  list  of  taxables  a  sufficient  num- 
ber of  sober,  healthy  and  discreet 
citizens,  to  constitute  the  several 
16  A.L.R^72. 
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panels  of  jurors,  grand  and  petit, 
that  may  be  required  for  service  in 
the  .  .  .  several  courts  for  the 
next  ensuing  year,  in  due  proportion 
from  the  several  wards  of  the  said 
city,  and  the  principal  avocations." 

It  will  thus  be  seen  that  since 
1805,  when  the  Constitution  of  1790 
was  in  force,  the  persons  charged 
with  the  duty  of  jury  service  have 
been  fixed,  from  time  to  time,  by,  the 
legislature,  and  have  been  "taxable 
citizens,"  "white  male  taxable  cit- 
izens," "male  taxable  citizens," 
'taxable  inhabitants,"  and  "qual- 
ified electors."  This  follows  the  rule 
that  the  qualification  of  jurors  and 
the  manner  of  selecting  them  are 
usually  by  statute.  16  R.  C.  L.  234. 

"The  mode  of  selecting  electors 
for  jury  service  has  never  been  re- 
garded as  an  essential  element  in  the 
right  of  trial  by  jury.  Different 
modes  have  been  adopted  and  have 
prevailed  at  different  tiroes,  as 
were  best  suited  to  local  require- 
ments; and  so  the  method  of  selec- 
tion is  entirely  within  the  control  of 
the  legislature,  provided  only  that 
the  fundamental  requisite  of  impar- 
tiality is  not  violated."  16  B.  C.  L. 
234. 

"It  was  not  intended  to  tie  up  the 
hands  of  the  legisl(iture  so  that  fio 
regulations  of  the  trial  by  jury 
could  be  made;  ...  all  the 
authorities  agree  that  the  substan- 
tial features,  which  are  to  be  'as 
heretofore,'  are  the  number  twelve, 
and  the  unanimity  of  the  verdict. 
.  .  .  The  constitutional  provision 
does  not,  however,  go  beyond  the 
essentials  of  the  jury  trial  as  under- 
stood at  the  time.  It  does  not  ex- 
tend to  changes  of  the  preliminaries 
or  of  the  minor  details,  or  to  subse- 
quent steps  between  verdict  and 
judgment.  .  .  .  The  jury  is 
above  everything  a  practical  part 
of  the  administration  of  justice,  and 
changes  of  nonessential  features,  in 
order  to  adapt  it  to  the  habits 
and  convenience  of  the  people,  have 
therefore  always  been  made  without 
hesitation  even  in  this  country  un- 
der the  restrictions  of  the  constitu- 
tions; .  .  .  other  changes,  such 
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as  the  qualifications  of  the  jurors 
themselves,  the  vicinage  froio  which 
they  shall,  come,  the  mode  of  select- 
ing and  summoning  them,  the  reg- 
ulation of  venires,  and  notably,  even 
the  matter  of  challenges,  .  .  . 
have  been  held  to  be  within  legis- 
lative control."  Smith  v.  Times, 
178  Pa.  481,  499,  86  L.RJ^.  819,  36 
Atl.  297. 

"Jurors  must  possess  the  qualifi- 
cations which  may  be  prescribed  by 
statute.  ..."  Bouvier's  Law 
Diet.  Rawle's  Sd  Rev.  vol.  2,  p.  1774. 

"Subject  to  the  constitutional  pro- 
visions as  to  impairing  the  right  of 
trial  by  jury,  the  legislature  has 
power  to  define  tiie  qualifications  of 
jurors.  It  may  dispense  with  the 
freehold  qualifications  required  by 
common  law.  Kerwin  t.  People,  96 
ni.  206 ;  Com.  v.  Dorsey,  103  Mass. 
412."  Bouvier,  p.  1775. 

In  Re  Mana,  178  Cal.  213,  L.R.A. 
1918E,  771,  172  Pac.  986,  it  was 
held  that  a  constitutional  provision 
substantially  to  the  effect  that  the 
right  *of  trial  by  jury  shall  be  se- 
cured to  all  and  remain  inviolate 
does  not  prevent  the  legislature 
from  authorizing  women  j  urors. 
The  court  said  (L.R.A.1918E,  p. 
772) :  "Qualifications  of  the  jury 
is*  a  matter  subject  to  legislative 
control,  and  that,  even  though  such 
qualifications  may  differ  from  tiiose 
at  common  law,  such  legislation  is 
nevertheless  a  valid  exercise  of 
legislative  power." 

Passing  upon  the  precise  point 
that  we  are  called  upon  to  deter- 
mine, the  supreme  court  of  Mich- 
igan in  People  v.  Baritz,  212  Mich. 
580,  180  N.  W.  423,  in  which  that 
court  held  the  constitutional  amend- 
ment giving  women  the  right  to  vote 
operated  to  make  them  eligible  for 
jury  service  under  a  prior  act  of 
assembly,  providing  tiiat  peraons 
being  citizens  having  the  qualifica- 
tions of  electors  were  eligible  for 
jury  service,  used  this  language  at 
page  —  of  212  Mich.,  at  page  426 
ofl80N.  W.:  "It  seems  to  be  the 
settled  law  in  all  the  states,  so  far 
as  we  have  been  able  upon  examina- 
tion to  discover,  that  the  qualifica- 
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tions  of  jurors  are  matters  of  legis- 
lative control,  even  though,  the 
qualifications  laid  down  by  the  leg- 
islature differ  from  those  at  the 
common  law.  ...  So  long  as  the 
essential  requisites  of  trial  by  jury 
are  preserved,  it  is  competent  for 
the  legislature  to  prescribe  the  nec- 
essary qualifications  of  jurors,  and 
additional  qualifications  may  from 
time  to  time  be  imposed  by  the  leg- 
islature." 

The.  qualifications  of  jurors  at 
common  law  changed  and  varied. 
At  an  early  period  it  was  required 
that  a  juror  should  be  possessed  of 
some  property  as  a  qualification. 
Proffat,  Jury  Trials,  §  115.  At  com- 
mon law,  jurors  were  required  to  be . 
freeholders,  and  the  qualification 
continued  by  statutes  from  the  time 
of  Henry  V.  down  J»  that  of  George 
II.  20  Am.  L.  Reg.  437.  The  Statute 
of  2  Hen.  V.  chap.  3,  requires  jurors 
that  pass  upon  a  man's  life  to  have 
40  shillings  per  annum  freehold. 
At  the  time  of  the  adoption  of  Penn- 
sylvania's first  Ck>nstitution,  in 
1776,  there  was  a  property  qualifica- 
tion in  England  for  all  jurors.  3 
Bl.  Com.  362. 

Just  what  was  the  common-law 
right  of  trial  by  jury  is  somewhat  ' 
difficult  to  determine  and  define. 
Certain  it  is  that  in  England  it  was 
not  in  1776,  when  our  first  Constitu- 
tion was  adopted,  tiie  same  as  it  bad 
been  in  earlier  times.  Proffat,  Jury 
Trials;  Forsyth,  Trial  by  Jury; 
History  of  the  Jury  System  by  Less- 
er. Magna  Charta  (1215).  provided 
that  no  man  should  be  deprived  of 
life,  liberty,  or  property  unless  **by 
the  lawful  judgment  of  his  peers 
and  by  the  law  of  the  land."  While 
this  has  been  popularly  accepted  as 
a  guaranty  of  trial  by  jury,  yet  such 
trials,  in  their  present  form,  did  not 
come  into  existence  until  some  time 
later ;  and  the  phrase  "lawful  judg- 
ment of  his  peers  and  the  law  of  the 
land,"  when  used,  meant  nothing 
more  than  a  guaranty  of  the  rig^t 
to  trial  according  to  one  .of  the 
then-existing  modes — ^by  recogni- 
tion, compurgation,  combat,  ordeal, 
witnesses,  and  other  forms  then  in 
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BigeloWf  History  of  Proc.   I^e  emifirration,  and  brought  to  this 


vogue. 

155;  Taylor,  Due  Process  of  Law, 
Introductory  Chapter.  In  the  words 
of  Mr.  Justice  Williams,  in  Smith  v. 
Times  Pub.  Co.  178  Pa.  481,  506,  35 
L,R.A.  819,  36  Atl.  308 :  "It  simply 
protected  Englishmen  from  the  pow- 
er of  secret,  irresponsible  tribunals, 
and  conceded  the  jurisdiction  of  the 
legally  established  courts  over  all 
causes." 

The  modes  of  procedure  gradual- 
ly changed,  through  the  centuries 
which  elapsed  from  'the  granting  of 
King  John's  Charter  to  the  found- 
ing of  the  early  English  colonies  in 
America;  at  the  latter  time  trial  by 
jury,  substantially  as  we  know  it, 
had  replaced  the  other  forms. 

That  a  wedding  of  modem  soci- 
ety to  the  ancient  jury  system  would 
not  be  tolerated  is  pointed  out  in 
Hurtado  v.  California,  110  U.  S. 
616,  at  page  530,  28  L.  ed.  232,  237, 
4  Sup.  Ct.  Rep.  Ill,  at  page  118, 
where,  after  referring  to  the  various 
ancient  modes  of  trial,  it  is  said: 
"When  we  add  to  this  that  the 
primitive  grand  jury  heard  no  wit- 
nesses in  support  of  the  truth  of  the 
charges  to  be  preferred,  but  pre- 
sented upon  their  own  knowledge,  or 
indicted  upon  common  fame  and 
general  suspicion,  we  shall  be  ready 
to  acknowledge  that  it  is  better  not 
to  go  too  far  back  into  antiquity  for 
the  best  securities  for  our  *ancient 
liberties.'  It  is  more  consonant  to 
the  true  philosophy  of  our  historical 
legal  institutions  to  say  that  the 
spirit  of  personal  liberty  and  in- 
dividual right,  which  they  embodied, 
was  preserved  and  developed  by  a 
progressive  growth  and  wise  adap- 
tation to  new  circumstances  and 
situations  of  the  forms  and  proc- 
esses found  fit  to  give,  from  time  to 
time,  new  expression  and  greater 
effect  to  modem  ideas  of  self-gov- 
ernment." 

The  same  idea  finds  expression  in 
Twining  v.  New  Jersey,  211  U.  S. 
78,  101,  53  L.  ed.  97,  107,  29  Sup. 
Ct.  Rep.  14,  20,  where  it  was  said  by 
Mr.  Justice  Moody:  "It  does  not 
follow,  however,  that  a  procedure 
settled  in  English  law  at  the  time  of 


country  and  practised  by  our  an- 
cestors, is  an  essentia]  element  of 
due  process  of  law.  If  that  were  so 
the  procedure  of  the  first  half  of 
the  seventeenth  century  would  be 
fastened  upon  the  American  juris- 
prudence like  a  strait-jacket,  only 
to  be  unloosed  by  constitutional 
amendment." 

A  careful  reading  of  the  words  of 
the  section  of  the  Constitution  we 
are  considering,  as  it  appeared  in  the 
Constitution  of  1776  <6  25),  shows 
that  it  was  not  precisely  similar  to 
its  present  phraseology.  As  it  first 
appeared  it  was  'trials,"  not  **trial," 
jury,  shall  be  as  heretofore,  and 
the  section  went  on  to  say:  "And 
it  is  recommended  to  the  legislature 
of  this  state,  to  provide  by  law 
against  every  corruption  or  partial- 
ity in  the  choice,  return,  or  appoint- 
ment of  juries." 

This  first  constitutional  enact- 
ment on  the  subject  indicates  that 
what  was  to  remain  as  theretofore 
was  the  "trials"  of  certain  kinds  of 
cases  and  the  method  of  trial;  they 
were  to  be  by  jury  as  theretofore, — 
not  by  a  judge  alone,  or  by  some 
other  tribunal,— and  the  trial  itself 
was  to  be  carried  on  as  such  trials 
had  customarily  been  conducted; 
and  so  far  as  tiie  qualifications  of 
the  jurors  were  concerned,  as  the 
latter  clause  of  the  section  shows, 
they  were  to  be,  as  they  had  been, 
matters  for  legislative  regulation. 

When  the  section  was  carried  in- 
to the  Constitution  of  1790,  it  ap- 
peared in  article  9,  the  Declaration 
of  Rights,  in  its  present  form: 
"That  trial  by  jury  shall  be  as  here- 
tofore, and  the  right  thereof  remain 
inviolate." 

It  thus  appears  in  the  Constitu- 
tion of  1838  and  in  the  present  Con- 
stitution.   It  is  evident,  however, 
that  what  was  being  guaranteed  by 
these  three  subsequent  instruments 
was  the  same  thing  spoken  of  in  the 
Constitution  of  1776,  the  right  to  a 
jury  trial  of  certain  j,^<...«t- 
kmds  of  cases  and  tioo«i  piirbt- 
the  method  of  trial,  i-O"-- 
and  not  a  rigid  fixing  of  the  mode  of 
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selecting  jurors  or  their  qualifica- 
tions by  past  standards.  If  the 
qualifications  of  jurors  can  be  fixed 
only  by  the  Constitution,  it  is  incon- 
ceivable that  the  riffht  of  the  legis- 
lature to  determine  what  they  shall 
be  has  not  been  challenged  from  the 
foundation  of  our  present  state  gov- 
ernment until  now. 

Without  feeling  called  -upon  to 
determine  what  other  matters  the 
word  "heretofore"  in  the  Constitu- 
tion of  1873  refers  to,  we  do  say 
that  when  that  Constitution  was 
adopted  the  uniform  method  of 
selecting  jurors  and  determining 
their  qualifications  was  by  legisla- 
tion,  both  here  and  in  Bngland. 
-p«w«  Of  len^  This  was  known  to 

latiire  <•  ehamce  thO  fraiUerS  Of  thC 

,«uiie.«on^  first  and  aU  succeed- 
ing Constitutions,  in  the  first  being 
specifically  recognized;  and  it  and 
all  the  others,  in  guaranteeing  the 
right  of  trial  by  jury,  did  not  in  any 
way  limit  the  legislature  from  deter- 
mining from  time  to  time  how  juries 
should  be  composed. 

We  have,  then,  the  Act  of  1867, 
constitutionally  providing  that  the 
jury  commissioners  are  required  to 
select  "from  the  whole  qualified 
electors  of  the  respective  county 
.  .  .  persons,  to  serve  as  jurors 
in  the  several  courts  of  such  coun- 
ty," and  the  19th  Amendment  to  the 
Federal  Constitution,  putting  wom- 
en in  the  body  of  electors. 

"The  word  'elector*  is  a  technical, 
generic  term,  descriptive  of  a  citizen 
having  constitutional  and  statutory 
qualifications  that  enable  him  to 
vote,  and  including  not  only  those 
who  vote,  but  also  those  who  are 
qualified,  yet  fail  to  exercise  the 
right  of  franchise."  *20  C.  J.  58. 

If  the  Act  of  1867  is  prospective 
in  operation,  and  takes  in  new 
classes  of  electors  as  they  come  to 
the  voting  privilege  from  time  to 
time,  then,  necessarily,  women,  be- 
ing electors,  are  eligible  to  jury 
service.  That  the 
■S"o«n.'""  Act  of  1867  does 
cover  those  who  at 
any  time  shall  come  within  ihe  des- 


ignation of  electors  there  can  be  no 
question. 

"Statutes    framed    in  general 
terms  apply  to  new  cases  that  arisen 
and  to  new  subjects  that  are  creat- 
ed from  time  to  time,  and  which 
come  within  their 
general   scope   and  COB*  traetia*.. 
policy.   It  is  a  rule  J^X-ffiSf 
of   statutory  con- 
struction that  legislative  enactments, 
in    general    and  comprehensive 
terms,  prospective  in  operation,  ap- 
ply alike  to  all  persons,  subjects,  and 
business  within  their  general  pur- 
view and  scope  coming  into  exist- 
ence .subsequent  to  their  passage." 
25  R.  C.  L.  778. 

Summing  up,  we  conclude:  (1) 
There  was  no  absolute  and  fixed 
qualification  of  jurors  at  common 
law,  and  from  very  ancient  times 
their  qualifications  were  fixed  by  act 
of  Parliament;  (2)  the  qualification 
of  jurors  was  not  the  thing  spoken 
of  by  the  section  of  the  Constitution 
under  consideration;  (3)  the  .words 
"as  heretofore"  in  that  section  refer 
to  the  kinds  of  cases  triable  before 
juries  and  the  trial,  not  the  qualifi- 
cations of  the  jurors;  (4)  the  desig- 
nation "qualified  elector"  embraces 
all  electors  at  the  time  jurors  are 
selected  from  the  body  of  electors; 
(5)  the  term  "electors"  embraces 
those  who  may  be  added  to  the  elec- 
torate from  time  to  time. 

While  it  is  true  the  supreme  court 
of  Massachusetts,  in  giving  an  ad- 
visory opinion  to  the  legislature  of 
that  state  (Re  Opinion  of  Justices, 
~  Mass.  — ,  130  N.  E.  685),  recent- 
ly determined  that,  under  its  Consti- 
tution and  existing  statutes,  women 
are  not  liable  to  jury  duty,  yet  the 
opinion  in  question  holds,  as  we  do, 
that  the  qualification  of  jurors  is  a 
matter  not  constitutionally  fixed, 
but  within  the  control  of  the  legisla- 
ture, and  that  the  general  assembly 
of  that  state  is  authorized  to  make 
a  change  in  the  statutory  law  upon 
the  subject,  so  as  to  render  women 
liable  to  jury  duty.  The  only  differ- 
ence between  their  conclusion  and 
the  one  reached  by  us  is  that  we  hojd 
our  existing  legislation  sufilcient  in 
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itself  to  meet  the  situation*  while 
they  think  a  further  statute  is  re- 
quired. Had  the  Massachusetts  leg- 
islation been  similar  to  that  in 
Pennsylvania,  which  is  not  the  case, 
their  conclusion  might  possiUy  have 
accorded  with  ours;  but,  however 
that  may  be»  the  decision  under  dis- 
cussion is  in  no  sense  binding  upon 
us,  notwithstanding  the  high  re- 
spect in  which  we  hold  the  tribunal 
which  rendered  it. 

The  pending  case  calls  for  the  im- 
mediate decision  only  of  tiie  right 
of  women  to  serve  as  jurors  in  those 
counties  which  are  covered  by  the 
Act  of  1867.    We  entertain  no 


COU.  V.  MAXWELL. 
(tTi  pu.  aia.  lu  Att.  fits.) 


1141 


doubt,  however,  that  women  are  el- 
igible to  serve  as  jurors  in  all  the 
commonwealth's  courts. 

The  order  quashing  the  indict- 
ment is  reversed,  and  the  indictment 
is  reinstated,  with  direction  to  the 
court  below  to  proceed  with  the  trial 
of  the  defendants  in  due  course. 


HOTS. 

The  question  whether  or  not  confer- 
ring the  right  of  suffrage  upon  women 
qualifies  them  as  jurors  is  treated  in 
the  annotation  following  Statb  v. 
James,  post,  1164. 


STATE  OF  NEW  JERSEY 

V. 

FRANK  J.  JAMES,  Plff.  in  Err. 
Itew  ^efwey  Oovrt  of  Brrora  and  AppeaMa—Jun»  90,  1921, 
(_  N.  J.  — ,  114  AtL  653.) 

Jury  —  eligibility  of  women. 

1.  The  statute  of  New  Jersey  in  force  at  the  time  of  the  indictment 
and  trial  of  the  defendant,  while  not  providing  in  terms  that  men  shall 
be  summoned  as  jurors,  contains  a  distinct  recognition  of  the  common- 
law  qualification  that  men  only  shall  be  impaneled,  by  the  use  of  the  per- 
sonal pronouns  of  the  masculine  gender  "he"  and  "his"  in  describing  the 
persona  who  shall  be  selected,  as  jurors,  and  is  not  in  violation  of  any 
provision  of  either  the  state  or  Federal  Constitution. 

iSee  note  on  this  question  beginning  on  page  1164.] 


—  constituticmal  right  legislatiye 
power. 

2.  The  provisions  in  the  Constitu- 
tion of  New  Jersey  that  the  right  of 
trial  by  jury  shall  remain  inviolate, 
and  that  the  accused  shall  have  the 
right  to  trial  by  an  impartial  jury, 
mean  trial  by  a  jury  at  common  law, 
consisting  of  twelve  men;  but  these 
constitutional  provisions  in  no  wise 
trammel  legislative  power. 

[See  16  R.  G.  L.  196.] 
—effect  of  19th  Amendment 

3.  The  19th  Amendment  to  the  Con- 
stitution of  the  United  States,  adopted 
prior  to  the  commission  of  the  homi- 
cide the  defendant  in  this  case, 
onancipates  women  so  far  only  as  the 

Haadnotes  by  Walker.  Ch. 


right  of  suffrage  is  concerned,  and 
does  not  operate  in  terms  or  by  im- 
plication to  qualify  them  as  jurors;  it 
requires  legislation  to  do  that;  and 
this  state,  since  the  trial  of  the  de- 
fendant, has  enacted  a  statute  which 
includes  within  the  description  of  per- 
sons liable  to  jury  duty,  women  as 
well  as  men. 

[See  note  in  12  A.L.R.  625.] 

Appeal  —  nunmoning    only  male 
jurore  as  error. 

4.  To  summon  and  return  only  men 
as  jurors,  when  both  men  and  women 
may  be  selected,  is  not  error  unless 
the  omission  to  select  women  is  made 
through  bias,  prejudice  or  other  im- 
proper motive. 
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Jury  —  right  of  accnaed  to  select. 

6.  A  defendant  has  no  right  to  say 
what  jurors  shall  try  him;  his  right 
extends  no  further  than  to  exclude 
jurors  by  whom  he  objects  to  being 
tried. 

Constitutional  law  —  right  to  raise 
question  of  ezclosion  of  women 
from  jury. 

6.  Even  if  the  omission  of  the  jury 
commissionera  to  return  women  upon 
the  panel  were  unlawful,  and  if  the 
act  recognizing  the  common-law  quaT- 
ification  of  men  only  as  jurors  were 
unconstitutional  in  that  regard,  still 
the  question  cannot  be  raised  by  the 
defendant,  a  man,  as  he  was  not  there- 
by injured;  as  a  white  man  cannot 
urge  as  an  infraction  of  his  rights 
that  the  rights  of  another  race  have 
been  assailed,  so  a  man  cannot  com- 
plain because  women  are  denied  the 
same  rights  as  men;  such  rights  may 
be  demanded  only  by  members  of  the 
proscribed  race  or  sex. 

Evidence  —  order  of  proof  —  discre- 
tion. 

7.  When  the  matters  to  be  proved 
upon  a  trial  are  distinct,  though  com- 
ponent parts  of  a  demand  or  a  de- 
fense, the  order  of  their  production 
is  wholly  immaterial  and  always  with- 
in the  discretion  of  the  court, 

[See  26  R.  C.  L.  1037.] 

—  confession  —  corpus  delicti. 

8.  Upon  the  trial  of  a  criminal  case 
it  is  not  error  to  permit  the  introduc- 
tion of  the  prisoner's  confession  be- 
fore the  corpus  delicti  is  proved. 

[See  1  R.  C.  L.  587.] 

—  method  of  proving  corpus  delicti. 

9.  In  a  prosecution  for  murder  the 
corpus  delicti  may  be  proved  by  the 
confession  of  the  prisoner  which  is 
corroborated  by  other  evidence;  the 
law  does  not  require  full  proof  of  the 
body  of  the  crime  independent  of 
such  confession. 

[See  1  R.  C.  686  et  seq.;  18  R.  C. 
L.  739.3 

Venue  —  death  in  one  county  from 
blow  in  another. 

10.  Where  a  man  is  feloniously 
stricken  down  in  one  county  and  dies 
as  a  result  thereof  in  another  county, 
he  may,  under  our  statute,  be  indicted 
and  tried  in  the  county  where  strick- 
en; and  on  such  trial  the  order  of 
proof,  whether  of  confession  of 
striking  the  blows  in  the  county 
where  the  trial  is  had  is  first  admit- 
ted, and  evidence  of>the  corpus  delicti 
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in  the  county  where  the  dead  body 
was  found  is  afterwards  admitted,  or 
vice  versa,  is  discretionary  with  the 
trial  court  and  entirely  immaterial. 

[See  13  R.  C.  L.  882  ;  26  R.  C.  L. 
1037.] 

Evidence  —  homicide  —  collateral  is- 
sue —  insanity  in  family. 

11.  The  statute  (Act  April  12,  1919 
[P.  L.  303])  which  empowers  a  juiy, 
as  part  of  their  verdict  of  murder  in 
the  first  degree,  "upon  and  after  con- 
sideration of  all  the  evidence,"  to 
recommend  imprisonment  of  the  con- 
vict at  hard  labor  for  life  (in  which 
case  that  punishment  shall  be  im- 
posed), does  not  permit  the  trial  of  a 
collateral  issue,  such  as  insanity  in 
the  family  of  a  prisoner  who  does  not 
plead  insanity  in  himself  as  a  defeiue 
in  bar,  to  enable  the  jury  to  decide  to 
render  a  merciful  verdict  for  a  pris- 
oner on  trial  for  murder;  an  iasne 
must  be  single  and  certain,  and  an 
irrelevant  one  will  not  be  permitted 
to  be  tried. 

—  burden  of  proving  iiuBnily. 

12.  A  criminal  defendant's  mental 
condition  need  not  be  such  as  to  en- 
able him  to  realize  the  fullest  extent 
of  his  acts  before  he  may  be  convict- 
ed; the  law  presumes  a  man  to  bfl 
sane,  and  if  the  contrary  exists,  there- 
by defeating  this  natural  presump- 
tion, it  must  be  shown  by  tiie  party 
who  alleges  it,  and,  when  insanity  is 
set  up  as  a  defense,  the  test  of  re- 
sponsibility is  the  capacity  of  the 
defendant  at  tiie  time  of  the  doing  of 
the  act  complained  of,  to  distinguish 
between  right  and  wrong  with  re- 
spect to  that  act. 

[See  8  R.  C.  L.  64,  175;  13  R.  C.  L 
710-712;  14  R.  G.  L.  699-602,  624] 

Homicide  —  in  perpetration  of  rob- 
bery —  degree. 

13.  The  Crimes  Act  makes  murder 
which  shall  be  committed  in  perpe- 
trating or  attempting  to  perpetrate 
any  robbery  (and  certain  other  of- 
fenses) murder  in  the  first  degree 
and,  while  insanity  is  a  defense  to  any 
murder,  nevertheless  a  homicide  com- 
mitted in  the  perpetration  of  robbery, 
if  murder  at  all,  is,  by  the  statute, 
made  murder  in  the  first  degree,  and, 
as  the  evidence  justified  the  convic- 
tion of  the  prisoner,  who  was  engaged 
in  robbery,  of  the  crime  of  murder  in 
the  first  degree,  the  jury  could  not 
have  reduced  the  grade  of  the  homi- 
cide to  murder  in  the  second  degree. 
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Ebhob  to  the  Court  of  Oyer  and  Terminer  for  Camden  County  to  review 
a  judgment  convicting  defendant  of  murder  in  the  first  degree.  Affirmed, 
,  The  facts  are  stated  in  the  opinion  of  the  court 

Messrs.  Harris  ft  Harris,  for  plain-    State,  34  Fla.  564,  16  So.  682,  9  Am. 


tiff  in  error: 

'The  conduct  of  the  jury  commis- 
sioners in  leaving  the  women  off  the 
panel  under  circumstances  as  proven 
In  this  case  is  a  violation  of  the  con- 
stitutional or  statutory  rights  of  the 
defendant. 

Brown  v.  State,  62  N.  J.  L.  666,  42 
Atl.  811;  Re  Grilli,  110  Misc.  46,  179 
N.  Y.  Supp.  795;  Carter  v.  Texas,  177 
U.  S.  442,  44  L.  ed,  839,  20  Sup.  Ct 
Rep.  687;  Rogers  v.  Alabama,  192  U. 
S.  226,  48  L.  ed.  417,  24  Sup.  Ct.  Rep. 
257;  Gibbs  v.  State,  45  N.  J.  h.  379,  46 
Am.  Rep.  782;  Bullock  v.  State,  66  N. 
J.  L.  667,  86  Am.  St  Bep.  668,  47  Atl. 
62. 

Defendant,  being,  a  male  citizen, 
was  a  proper  person  to  interpose  a 
challenge  to  the  array. 

McKinney  v.  State,  3  Wyo.  719,  16 
L.R.A.  710,  80  Pac.  293. 

On  a  charge  of  homicide,  the  ac- 
cused should  not  be  convicted  unless- 
the  death  be  first  distinctly  proved, 
either  by  direct  evidence  of  toe  fact 
or  by  inspection  of  the  body. 

Best,  Presumptions  of  Law  &  Fact, 
5  201;  1  Starkie,  £v.  676,  see  Rex  v. 
Hogg,  6  Car.  &  P.  176;  2  Hale,  P.  C. 
290;  Whart.  Crim,  Ev.  §  324. 

A  confession  alone  ought  not  to  be 
considered  sufficient  proof  of  the 
corpus  delicti,  but  it  may  be  proved 
by  circumstantial  evidence. 

Stringfellow  v.  State,  26  Miss.  167, 
59  Am.  Dec.  247;  People  v.  Hennessey, 
16  Wend.  147;  Bines  v.  State,  118  6a. 
S20,  68  L.RJV.  33,  45  S.  E.  376,  12  Am. 
Crim.  Rep.  205;  Dimmick  v.  United 
States.  70  C.  C.  A.  141,  135  Fed.  257; 
State  V.  Gillis,  73  S.  C.  318,  6  UR.A. 
(N.S.)  671,  114  Am.  St  Rep.  95,  63  S. 
E;  487,  6  Ann.  Cas.  998. 

Until  it  is  shown  by  independent 
testimony  that  a  crime  has  been  com- 
mitted within  the  jurisdiction  of  the 
court,  the  confession  of  the  defend- 
ant is  inadmissible  to  prove  the  cor- 
pus delicti. 

State  V.  Guild,  10  N.  J.  L.  163,  18 
Am.  Dec.  404;  State  v.  Kwiatkowski, 
83  N.  J.  L.  660,  85  Atl.  209;  State  v. 
Strong,  83  N.  J.  L.  177,  83  Atl.  506; 
United  States  v.  Mayfteld,  59  Fed.  118; 
People  v.  Simonsen,  107  Cal.  346,  40 
Pac.  440;  State  v.  Cardelli.  19  Nev. 
819,  10  Pac.  433;  Ryan  v.  State,  100 
Ala.  94,  14  So.  868;  Lambright  v. 


Crim.  Rep.  383;  Hawkins  v.  State,  60 
Neb.  380,  83  N.  W.  198;  Com,  v.  Cost- 
ley,  118  Mass.  1. 

The  jury  may  recommend  imprison- 
ment for  life;  and  testimony  showing 
that  a  large  number  of  the  members 
of  the  family  of  the  defendant  had 
been  insane,  some  of  whom  had  died 
insane,  and  some  had  committed  sui- 
cide, is  admissible. 

State  V.  Rombolo,  89  N.  J.  L.  665,  99 
Atl.  434;  State  v.  Martin,  92  N.  J.  L. 
436,  106  Atl.  385;  State  v.  Palmieri, 
93  N.  J.  L.  195,  107  Atl.  406;  State  v. 
Carrigan,  93  N.  J.  L.  268,  108  Atl.  315. 

Messrs.  Charles  A.  Wolverton  and 
Albert  E.  Burling  for  the  State. 

Walker,  Ch.,  delivered  the  opin- 
ion of  the  court : 

The  plaintiff  in  error  was  indict- 
ed jointly  with  Raymond  W.  Schudc 
for  the  murder  of  David  S.  Paul,  on 
October  6, 1920.  The  court  ordered 
tiiat  separate  trials  be  accorded  to 
each  of  the  defendants.  The  plain- 
tiff in  error  was  thereupon  tried  and 
convicted  of  murder  in  the  first  de- 
gree, without  recommendation.  He 
brings  that  conviction  before  'this 
court  for  review  under  §  136  of  the 
Criminal  Procedure  Act  (2  Comp. 
Stat.  1910,  p.  1863)  on  assignments 
of  error  and  specifications  of  causes 
for  reversal. 

The  assignments  of  error  are  six 
in  number ;  so  are  the  specifications 
of  causes  for  reversal;  and  the  as- 
signments and  specifications  are  the 
same  in  substance,  although  some- 
what varied  in  words  in  some  in- 
stances. Succinctly  stated,  they  are 
as  follows : 

1.  The  said  Frank  J.  James,  the 
defendant,  on  being  called  to  the 
bar,  interposed  a  challenge  to  the 
array  upon  the  ground  that  the  com- 
missioners of  juries  of  the  county  of 
Camden  deliberately  failed  and  re- 
fused to  select  any  women  for  jury 
duty,  although  there  were  5,000  or 
more  women  within  the  county 
qualified  for  jury  service,  but  select- 
ed only  men,  which  was  and  is  con- 
trary to  the  rights  of  the  defendant 
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under  the  Constitutions  of  the  Uni- 
ted States  and  the  state  of  New 
Jersey  and  of  the  statute  of  said 
state  of  New  Jersey  in  such  case 
made  and  provided. 

2.  The  court  below  erroneously 
admitted  the  alleged  confession  of 
the  defendant  before  the  corpus  de- 
licti had  been  proven.  The  state 
v^aa  permitted  to  offer  the  alleged 
confession  for  the  purpose  of  prov- 
ing the  corpus  delicti. 

3.  The  court  below  erroneously 
refused  to  order  the  prosecutor  of 
the  pleas  to  furnish  counsel  for  the 
defendant  a  copy  of  his  alleged  con- 
fession or  statement  before  the 
same  was  offered  in  evidence,  in  or- 
der to  allow  counsel  to  inspect  the 
same  to  ascertain  in  advance  wheth- 
er it  contained  incompetent  or  il- 
legal matter. 

4.  The  court  below  erroneously 
refused  to  allow  plaintiff  in  error  to 
prove  his  family  history,  showing 
that  there  had  been  in  the  imme- 
diate family  a  number  of  persons 
who  were  insane.  That  the  jury 
was  entitled  to  know  the  family 
history  in  order  that  they  might 
consider  that  in  arriving  at  a  recom- 
mendation of  imprisonment  for  life 
under  the  Law  of  New  Jersey  of 
1919. 

5.  The  court  below  overruled  the 
niotion  on  behalf  of  the  defendant  to 
direct  a  verdict  for  the  reasons  as 
therein  stated:  (1)  Because  the 
court  overruled  the  challenge  to  the 
array;  (2)  because  the  corpus  de- 
licti was  not  proven  except  by  the 
confession  of  tiie  defendant;  (3)  be- 
cause the  corpus  delicti  was  not 
proven;  (4)  because  no  crime  was 
proven  to  have  been  committed  in 
Camden  county;  (5)  because  the 
court  overruled  the  offer  to  prove 
the  insanity  of  members  of  the  de- 
fendant's family  in  order  that  the 
jury  might  consider  the  same  in  or- 
der to  arrive  at  a  conclusion  as  to 
whether  a  recommendation  of  im- 
prisonment for  life  should  be  made. 

6.  The  court  erroneously  refused 
to  charge  the  request  on  behalf  of 
the  defendant  as  follows:  If  his 
mental  condition  waa  such  as  to 
render  him  incapable  of  forming  the 


specific  intent  to  kill,  which  is  tiie 
essential  ingredient  of  murder  of 
the  first  degree,  the  prisoner  will 
not  be  entitled  to  acquittal,  but  his 
offense  will  be  murder  of  the  second 
degree. 

These  assignments  of  error  and 
specifications  of  causes  for  reversal 
will  be  considered  in  the  order  in 
which  they  are  thus  raised. 

First.  Upon  being  arraigned  the 
defendant  interposed  a  challenge  to 
the  array  of  jurors.  The  ground  of 
the  challenge  was  that  in  selecting 
the  petit  jury  list  of  500  names  no 
women  were  chosen,  and  in  the 
selection  of  the  names  from  the  list 
to  be  placed  in  the  wheel  no  wom«i 
were  chosen,  and  that  no  women 
were  on  the  panel.  This  is  assert- 
ed to  be  an  invasion  of  the  defend- 
ant's constitutional  rights,  because, 
it  is  said,  nowhere  in  the  Constitu- 
tion of  the  United  States  is  it  pro- 
vided that  jurors  should  be  men, 
while  it  is  therein  provided  that  a 
defendant  shall  be  tried  by  an  im- 
partial jury,  and  our  state  Consti- 
tution provides  for  trial  by  an 
impartial  jury,  and  our  statute  has 
determined  the  qualifications  of  ju- 
rors thus:  "He  shall  be  a  citizen 
of  .this  state,"  etc. 

The  Constitution  of  New  Jersey 
relating  to  jury  trials  (art.  1,  §^  7. 
8) ,  omitting  an  irrelevant  provision, 

"Sec.  7.  The  right  of  a  trial  by 
jury  shall  remain  inviolate. 

"Sec.  8.  In  all  criminal  prosecu- 
tions the  accused  shall  have  the 
right  to  a  speedy  and  public  trial  br 
an  impartial  jury." 

This  constitutional  guaranty  as  to 
the  right  to  jury  trial  has  be^  held 
to  be  trial  by  a  jury  at  common  lav- 
State  v.  McCarthy,  , 
76  N.  J.  L.  295, 297,  f,"o7;r?iSIi. 
69Atl.  1075;Brovm  l**l"J»*»'* 
V.  State,  62  N.  J.  L.  ' 
666,  676,  678,  42  Atl.  811.  A  com- 
mon-law jury  consisted  of  "twelve 
free  and  lawful  men."   3  Bl.  Com. 
352.    Women  could  not  serve  as 
jurors  at  common  law  except  upon 
a  jury  to  try  an  issue  under  a 
writ  of  de  ventre  inspiciendo,— 
whether  a  woman  be  with  child  or 
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not.  8  £1.  Com.  362.  A  petit  or 
traverse  jury  is  a  body  of  twelve 
men  who  are  sworn  to  try  the  facts 
of*  a  case  as  they  are  presented  in 
the  evidence.  Cooley,  Const.  Lim. 
7th  ed.  p.  455.  But  our  constitu- 
tional provisions  in  no  wise  tram- 
mel legislative  power  with  refer- 
ence to  the  qualifications  of  jurors. 

Our  statute  relating  to  the  quali- 
fications of  petit  jurors  is  found  in 
Gomp.  Stat.  vol.  3,  p.  2965,  as  fol- 
lows: "6a.  Sec.  1.  Every  person 
summoned  as  a  grand  juror  in  any 
county  in  this  state,  and  every  petit 
juror  returned  for  the  trial  of  any 
action  or  suit  of  a  civil  or  criminal 
nature,  shall  be  a  citizen  of  this 
state,  and  reside  within  the  counly 
from  which  he  shall  be  taken,  and 
above  the  age  of  twenty-one  years 
and  under  the  age  of  sixty-five 
years,  and  shall  not,  at  the  time  of 
hU  selection  by  an  official  having, 
directly  or  indirectly,  any  official 
interest  in  or  connection  with  the 
administration  of  justice.  And  if 
any  person  who  is  not  so  qualified 
shall  be  summoned  as  a  grand  juror 
or  as  a  juror  on  the  trial  of  any  such 
action  in  any  of  the  courts  of  this 
state,  or  if  any  person  shall  be  sum- 
moned as  a  petit  juror  at  any  stated 
term  of  any  court  of  this  state,  who 
baa  served  as  such  at  any  of  the 
three  stated  terms  next  preceding 
the  day  to  which  he  may  be  sum- 
moned, it  shall  be  good  cause  of 
challenge  to  any  juror,  who  shall  be 
dischaiiged  upon  such  challenge  be- 
ing verified  according  to  law  or  on 
his  own  oath  or  affirmation  in  sup- 
port thereof;  provided,  that  no  ex- 
ception to  any  such  juror  on  account 
of  his  citizenship,  age  or  any  other 
legal  disability  shall  be  allowed,  if 
he  has  been  sworn  or  affirmed." 

While  this  statute  does  not  pro- 
vide in  terms  that  men  shall  be 
summoned  a^  jurors,  it  contains  a 
distinct  recognition  of  the  common- 
law  qualification  that  men  only  shall 

be  impaneled,  by  the 
;SiSi""'        use  of  the  personal 

pronouns  of  the 
masculine  gender  "he"  and  "his." 
And  it  is  not  perceived  how  tiie 


Hi  Att.  6SS.) 

sheriff  could  have  summoned  women 
under  the  law  of  this  state  as  it 
stood  at  the  time  of  the  proceedings 
against  the  prisoner  in  this  case, 
without  violating  the  oath  of  office 
which  as  sheriff-elect  he  was  re- 
quired to  take  according  to  the  act 
concerning  sheriffs  <4  Comp.  Stat, 
p.  4839,  §  3)  that  he  "wiU  truly, 
faithfully,  and  impartially  and  with 
all  convenient  speed,  summon,  im- 
panel and  return,  or  cause  to  be 
summoned,  impaneled  and  returned, 
good  and  lawful  men  for  jurors,  able 
and  sufficient  and  not  suspected  or 
procured,  as  is  or  shall  be  directed 
by  law." 

The  jury  commissioner  appoint- 
ed by  the  chancellor,  who  acts  with 
the  sheriff  under  the  supplement  to 
the  act  concerning  juries  (P.  L. 
1913,  p.  828),  known  as  the  Chan- 
cellor-Sheriff Jury  Act  (Hudspeth 
V.  Swayze,  85  N.  J.  L.  592.  89  Atl. 
780,  Ann.  Cas.  1916A,  102),  is  re- 
quired, before  entering  upon  the 
discharge  of  his  duties,  to  take  an 
oath  faithfully  and  impartially  to 
execute  the  duties  of  his  office  ac- 
cording to  the  best  of  his  skill  and 
understanding;  and  he  is  presumed 
to  know  and  understand  the  law. 
That  these  required  oaths  were  tak- 
en by  the  sheriff  and  the  jury  com- 
missioner, and  that  they  were 
subscribed  and  filed  as  required  by 
the  acts  mentioned,  is  to  be  conclu- 
sively presumed,  as  it  is  not  even 
suggested  that  they  were  not.  The 
jury  commissioner  discharged  his 
duty  when,  in  collaboration  with  the 
sheriff,  he  summoned,  or  rather  par- 
ticipated in  the  summoning,  of  men 
as  jurors;  for  such  was  the  law. 

At  the  time  of  this  homicide 
(October  5, 1920)  and  of  the  indict- 
ment (November  16, 1920)  and  trial 
of  the  defendant  (December  16, 
1920),  the  19th  Amendment  to  the 
Federal  Constitution,  enfranchising 
women,  had  been  adopted  (August 
26,  1920)  and  was  part  of  the  law 
of  the  land.  It  reads  as  follows : 

"The  right  of  citizens  ...  to 
vote  shall  not  be  denied  or  abridged 
by  the  United  States  or  by  any  state 
on  account  of  sex. 
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"Congresfl  shall  have  pover  to  en- 
force this  article  by  appropriate 
legislation." 

It  will  be  observed  that  this  part 
of  the  organic  law  makes  no  provi- 
sion whatever  about  jurors.  .  It 
emancipates  women  only  so  far  as 
the  right  of  suffrage  is  concerned, 
and  leaves  no  impediment  in  the 
way  of  the  legislature  clothing  them 
vnth  capacity  to  become  and  serve 
as  jurors;  and  it  may  well  be  that 
the  legislature  possessed  that  power 
before  the  adoption  of  this  Amend- 
ment. That,  however,  is  a  question 
with  which  we  do  not  have  to  deal. 

But  the  Amendment 
I^ILtdmenJ.®*''   itself  does  not  op. 

erate  in  terms  or  by 
implication  to  qualify  women  as 
jurors.  It  requires  legislation  to  do 
that. 

Justice  Depue  in  Brown  v.  State, 
62  N.  J.  L.  666,  42  Atl.  811,  went 
into  the  history  of  trial  by  jury  and 
showed  conclusively  that  the  qualifi- 
cation of  jurors  is  a  matter  resting 
in  legislative  enactment. 

It  is  contended  on  behalf  of  the 
plaintiff  in  error  that  the  jury  com- 
missioners, in  drawing  the  jury  in 
this  case,  excluded  women  as  a  class, 
and  that  ther«fore  the  panel  was  il- 
legal ;  but,  as  shown,  neither  by  the 
Constitution  nor  any  statute  of  this 
state  was  it  provided  that  women 
should  or  might  be  jurors.  By  the 
conunon  law  they  are  men,  and  such 
descriptions  of  jurors  as  are  found 
in  our  statutes  relate  only  to  men,  as 
already  remarked. 

The  19th  Amendment  to  the  Fed- 
eral Constitution,  as  above  stated, 
makes  no  provision  whatever  with 
reference  to  the  qualification  of 
jurors.  It  confers  alone  the  right 
of  suffrage.  The  spirit  of  equality 
of  the  sexes  which  it  breathes  moved 
the  legislature  of  New  Jersey  in 
1921  to  amend  our  act  concerning 
jurors  so  as  to  include  within  the 
description  of  persons  liable  to  be 
summoned  as  grand  and  petit  ju- 
rors, women  as  well  as  men.  P.  L. 
1921,  chap.  28.  This  is  not  a  de- 
claratory, but  a  remedial,  statute, 
and  clearly  indicates  that  women 
had  to  be  qualified  by  legislative  en- 


actment in  order  to  be  summoned, 
and  to  serve,  on  juries  in  this  state. 

The  supreme  judicial  court  of 
Massachusetts  recently  delivered  an 
opinion  to  the  senate  and  house 
of  representatives  of  that  common- 
wealth, that  their  Constitution  and 
stetutes  did  not  operate  to  give  that 
right  or  impose  that  duty.  Their 
statute  is  different  from  ours  and 
would  be  more  favorable  to  the  eon< 
tention  of  the  prisoner  in  this  case. 
And  the  court,  among  other  things, 
said: 

"The  words  of  Gen.  Laws,  chap. 
234,  §  1,  to  the  effect  that  'a  person 
qualified  to  vote  for  representatives 
to  the  general  court  shall  be  liable 
to  serve  as  a  juror'  are  broad 
enough  as  matter  of  mere  verbal 
analysis,  in  connection  with  Gen. 
Laws,  chap.  61,  §  1,  conferring  such 
right  to  vote  upon  women,  to  include 
women  as  well  as  men.  Those 
words,  however,  like  the  words  of 
every  statute,  are  not  to  be  inte^ 
preted  in  their  simple  literal  mean- 
ing, but  in  connection  with  the 
history  of  the  times  and  the  entire 
system  of  which  the  statute  in  ques- 
tion forms  a  part,  in  the  light  of  the 
Constitution,  of  the  common  law, 
and  of  previous  legislation  upon  the 
same  subject.  The  provisions  of 
law  prescribing  the  qualifications  of 
those  subject  to  jury  service  have 
been  in  almost  the  same  essentisl 
words  since  the  adoption  of  the  Con- 
stitution. No  sound  ground  for  the 
contention  that  women  could  be 
jurors  existed  until  after  the  adop- 
tion of  the  19th  Amendment  to  the 
Federal  Constitution.  It  cannot  be 
thought  that  the  general  court  by 
re-enacting  in  Gen.  Laws,  chap.  234, 
§  1,  the  description  of  those  liable 
to  be  drawn  as  jurors,  in  words  pre- 
viously used  and  without  change, 
intended  to  include  vromen. 

"This  conclusion  is  confirmed  by 
the  facts  that  the  statute  contains 
no  reference  to  exemption  of  the 
large  numbers  of  women  who  man- 
ifestly ought  not  to  be  required  to 
serve  as  jurors,  that  no  provision  is 
made  for  the  convenience  of  women 
in  courthouses,  some  of  which  are 
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already  overcrowded  and  unfit  for 
their  accommodation,  and  that  the 
jury  of  'men'  is  continued  in  Gen. 
Laws,  chap.  123,  §  67,  as  applicable 
to  the  cases  there  described.  It  is  a 
familiar  rule  of  statutory  construc- 
tion that  -the  re-enactment  of  an 
earlier  statute  does  not  affect  its 
meaning  or  enlarge  its  scope  in  the 
absence  of  definite  indication  of  a 
legislative  purpose  to  that  end." 

See  Re  Opinions  of  Justices, 
Mass.  — ,  ISO  N.  E.  685. 

In  the  case  of  People  v.  Manuel, 
41  Cal.  App.  153,  182  Pac.  306,  an 
error  alleged  was  that  the  sheriff 
failed  and  intentionally  omitted  to 
draw  men  on  the  jury,  but  confined 
himself  to  a  certain  class  of  citizens, 
namely,  women,  and  that  in  so  do- 
ing he  was  biased  and  prejudiced  in 
summoning  the  jury.  But  the  court 
held  that  the  persons  summoned 
were  good  and  lawful  persons  and  in 
every  way  competent  to  act  as  ju- 
rors, and  that  that  was  not  ques- 
tioned; that  there  was  nothing  in 
the  record  which  tended  to  show  the 
slightest  bias  on  the  part  of  the 
officer  in  summoning  the  jurors, 
and,  on  the  contrary,  it  appeared 
that  he  acted  with  entire  impartial- 
ity and  without  prejudice  to  the 
substantial  rights  of  the  defendant; 
that,  considered  as  jurors,  the  law 
makes  no  distinction  between  men 
and  women,  and,  subject  to  qualifi- 
cations applicable  alike  to  each, 
they  were  equally  comi)etent  to  act 
as  jurors ;  hence  it  could  not  be  said 
that  the  sheriff  in  summoning  all 
women  confined  himself  to  a  certain 
class  as  distinguished  from  another 
class,  any  more  than  if  he  had  sum- 
moned all  men,  or  a  mixed  jury 
composed  of  a  greater  number 
either  sex  than  the  other. 

Under  the  act  of  our  last  le^sla- 
ture,  permitting  women  as  well  as 
men  to  serve  on  grand  and  petit 
juries,  it  is  not  required  that  an 
even  number  of  each  sex  ghall  be 
summoned,  so  that  in  nearly  every 
instance  hereafter  there  will  doubt- 
less be  a  preponderance  of  either 
men  or  women ;  and  on  traverse  ju- 
ries, by  the  exercise  of  the  right  of 
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challenge,  in  many  cases  our  juries 
will  in  the  future,  as  in  the  past,  be 
composed  wholly  of  men,  and  in 
other  cases  herei^ter  wholly  of  wom- 
en. This,  in  and  of  itself,  would 
not  be  error.  Error 
would  exist  only  if  m^^*i^„".T; 
the  commissioners, 
through  improper 
motives,  excluded  members  of  one  or 
the  other  sex  in  the  drawing  of  the 
general  panel. 

On  the  challenge  to  the  array  in 
this  case,  which  of  course  was  made 
before  the  trial  was  gone  into. 
Sheriff  Corson  and  Commissioner 
Lennon,  the  commissioners  who 
drew  the  jury,  were  examined  as 
witnesses.  The  sheriff  testified  that 
he  put  no  women  on  the  jury  be- 
cause he  thought  that  they  CQuld  not 
be  properly  taken  care  of  at  the 
courthouse;  that  he  did  not  do  so 
with  the  idea  that  he  was  discrim- 
inating against  anybody;  that  the 
jury  was  drawn  without  any 
thought  of  the  defendant,  James; 
that  the  jury  was  drawn  from  th© 
great  body  of  citizens  of  the  county 
and  without  bias  against  any  cit- 
izens on  account  of  race,  creed,  or 
sex ;  and  that  he  used  his  best  judg- 
ment. Commissioner  Lennon  tes- 
tified that  he  made  up  the  list 
without  any  regard  to  race,  creed, 
color,  condition,  or  sex;  that  he  did 
not  put  any  women  on  or  keep  any 
off ;  that  he  used  his  best  judgment, 
which  was  not  in  any  way  preju- 
diced against  the  defendant. 

A  defendant  has  no  right  to  say 
what  jurors  shall  try  him.  His 
right  extends  no 
further  than  to  ex-  ^"o'S^S'ffVeiirt. 
elude  jurors  by 
whom  he  objects  to  being  tried. 
This  court  recently,  in  State  v. 
Langhans,  —  N.  J.  — ,  112  Atl.  191, 
observed,  at  page  192:  "He  [de- 
fendant] was  entitled  to  a  trial  by  a 
fair  and  impartial  jury.  He  was 
entitled,  in  the  selection  of  the  jury, 
to  exercise  the  right  of  challenge 
which  gives  to  a  defendant  the  op- 
portunity of  saying  that  he  shall  not 
be  tried  by  some  particular  jurors. 
The  right  of  challenge,  howevei^  is 
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the  right  of  exclusion,  not  a  right  of 
selection.  It  does  not  give  to  a  de- 
fendant the  right  of  saying  what 
particular  jurors  shall  try  him." 

In  Re  Grilli,  110  Misc.  46,  179  N. 
Y.  Supp.  795,  where  a  state  consti- 
tutional amendment  enfranchising 
women  had  been  adopted,  an  ap- 
plication to  place  women's  names  on 
jury  lists  was  made,  and  it  was 
held:  "For  over  fifty  years  the 
people  generally  throughout  the 
country, — surely  in  this  state, — ^the 
courts,  and  legislatures  haye  pro- 
ceeded upon  the  idea  that  women 
were  not  entitled  as  citizens  to  act 
as  jurors.  This  long-continued  and 
undisputed  practical  construction  of 
a  constitutional  provision  is,  in  ef- 
fect, a  direct  judicial  construction.' 
•  ■  • 

**While  the  doctrine  stated  may  be 
subject  to  abuse  and  a  ready  refuge 
against  the  assumption  of  respon- 
sibility, in  this  case  the  course  of 
conduct  of  the  Federal  and  state 
governments  in  limiting  jury  serv- 
ice to  males  has  been  so  unvaried, 
thousands  upon  thousands  of  cases, 
both  civil  and  criminal,  have  been 
tried  with  only  male  jurors,  with 
but  little  objection,  for  so  many 
years,  to  adopt  any  other  course 
than  to  follow  this  rule  of  construc- 
tion would  be  disregarding  that 
which  is  practically,  if  not  entirely, 
conclusive." 

See  also  Harland  v.  Territoryf  8 
Wash.  Terr.  131,  13  Pac.  463;  Re 
Mana,  178  Cal.  213,  L.R.A.1918E, 
771, 172  Pac.  986, 

However,  even  if  the  omission  of 
the  jury  commissioners  to  return 
women  upon  the  panel  from  which 
the  jury  that  tried  the  defendant 
was  selected  was  unlawful,  and  our 
Jury  Act  recognizing  the  common- 
law  procedure  of  drawing  and  sum- 
moning only  men  as  jurors  was  un- 
constitutional, as  contended  for, 
still  the  question 
£?i;^iSff"tV     cannot    be  raised 

wAKien  (roB      by  the  defendant,  a 
man,  as  he  was  not 
thereby  injured.    It  was  long  ago 
heW  that,  where  colored  men  were 


not  summoned  and  returned  on  joiy 
panels,  members  of  that  race  coiUd 
raise  the  objection  that  they  were 
discriminated  against  See  the  Fed- 
eral and  state  cases  cited  in  Hc- 
Kinney  v.  State.  3  Wyo.  719,  16 
L.R,A.  710,  30  Pac.  293.  .  But  white 
men  could  not  object  that  colored 
men  were  not  on  the  juries  that 
tried  them. 

In  Wyoming  the  constitutional 
provision  was,  like  ours  (art  1,  § 
7) .  that  "the  right  of  a  trial  by  jjiiy 
shall  remain  inviolate."  and  ueir 
statute  in  force  restricted  the  quali- 
fication of  jurors  to  male  citizens 
having  the  qualification  of  electors. 
There  was  also  another  constitu- 
tional provision  that  "the  rights  of 
citizens  of  the  state  of  Wyoming  to 
vote  and  hold  office  shall  not  be 
abridged  or  denied  on  account  of 
sex;"  also  "both  male  and  female 
citizens  of  this  state  shall  equally 
enjoy  political,  civil,  and  religious 
rights  and  privileges."  And  the  su- 
preme court  of  the  state,  in  3  Wyo. 
719.  observed  that  no  provision  had 
been  made  by  statute  for  the  ad- 
mission of  femiUe  electors  to  the  ju- 
ry box.  unless  their  Constitution  can 
be  so  construed  as  to  confer  the 
right  without  legislation.  The 
court  said  at  page  726  of  3  Wyo.: 
"The  plaintiff  in  error  asserts  a 
right  or  privilege  of  having  mem- 
bers of  the  opposite  sex,  as  well  as 
those  of  his  own  sex,  to  determine 
his  rights,  because  they  are  uncon- 
stitutionally excluded  from  enjoy- 
ing a  right  granted  to  them,  and  not 
because  anyone  of  his  own  sex  is 
denied  the  right.  If  women  have 
the  right,  if  it  is  a  right,  to  serve 
as  jurors,  and  to  'assist  in  the  ad- 
ministration of  justice'  thereby,  it 
seems  that  no  one  but  a  woman- 
one  of  the  class  or  sex  whose  rights 
have  been  invaded — can  assert  that 
right.  It  must  be  demanded  by  one 
who  has  been  denied  the  equal  pro- 
tection of  the  law,  and  a  civil  or 
political  ri^ht  or  privilege  of  which 
she,  in  common  with  her  sex,  has 
been  deprived.  The  courts  will  not 
listen  to  an  objection  made  to  the 
constitutionality  of  an  act  by  a  par- 
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ty  whose  rights  it  does  not  affect, 
and  who  therefore  has  no  interest  in 
defeating  it.  Gooley,  Const.  Lim. 
164." 

And  at  page  728  of  3  Wyo. :  "As 
a  white  man  cannot  urge  as  an*  in- 
fraction of  his  rights  that  the  rights 
of  another  race  have  been  assailed, 
so  a  member  of  one  sex  cannot  com- 
plain because  the  members  of 
another  sex  are  denied  the  same 
rights  as  persons  of  his  sex.  The 
deprivation  of  the  rights,  privileges, 
or  immunities  of  a  class,  race^  or 
sex,  which  are  guaranteed  by  the 
organic  law,  can  only  be  determined 
in  a  proceeding  instituted  by  one  of 
the  proscribed  class,  race,  or  sex, 
where  relief  may  be  given  directly 
to  the  oppressed  one  in  his  suit  and 
upon  his  demand.  A  woman  must 
be  on  trial  to  demand  the  rights  of 
her  sex,  or  to  assert  that  they  have 
been  unjustly  or  unconstitutionally 
discriminated  against.  A  man  can- 
not assert  her  right  for  her  in  his 
cause.  He  is  not  the  party  whose 
rights  are  affected,  and  he  has  no  in- 
terest in  defeating  an  unconstitu- 
tional or  invalid  law  affecting  those 
of  the  opposite  sex.  Without  in- 
timating, then,  what  our  views 
might  be  as  to  the  meaning  and 
force  of  the  constitutional  provision 
providing  that  the  members  of  both 
sexes  should  equally  enjoy  all  civil, 
political,  and  religious  rights  and 
privileges,  when  such  a  question  is 
fairly  and  properly  presented,  with- 
out passing  in  this  case  upon  the 
right,  duty,  or  eligibility  of  female 
citizens  to  serve  as  jurors,  where 
they  possess  the  same  statutory 
qualifications  as  the  men,  without 
construing  the  various  constitution- 
al provisions  bearing  directly  .or  re- 
motely upon  the  matter,  without 
attempting  to  say  whether  the  con- 
stitutional provision  conferring  the 
right  or  privilege,  if  it  is  so  con- 
ferred, requires  legislation  to  clothe 
it  with  force  and  vitality, — we  de- 
cide but  this,  and  that  is  sufficient: 
That  the  plaintiff  in  error,  a  man, 
cannot  claim  that  any  civil,  political, 
or  other  right  or  privilege  of  his,  or 
of  his  sex,  is  infringed,  invaded,  or 


tH  Atl.  S6S.) 

annulled  by  a  statute  excluding 
members  of  the  other  sex  from  the 
jury  which  l3*ied  him,  or  which  by 
its  terms  confines  the  selection  of 
jurors  trying  him  to  those  of-  his 
own  sex.  He  has  been  tried  by  his 
peers.  He  has  not  been  denied  the 
equaf  protection  of  the  law.  He  has 
not  been  discriminated  against  be- 
cause of  his  sex.  There  was  no 
error  in  the  refusal  of  the  trial  court 
to  order  a  removal  of  the  cause  to 
the  Federal  court,  or  in  overruling 
the  challenge  to  tiie  array,  because 
of  the  fact  that  the  jury  Uiat  tried 
the  plaintiff  in  error  was  composed 
exclusively  of  members  of  his  own 
sex,  or  in  overruling  the  motion  in 
arrest  of  judgment  based  on  this 
ground  alone." 

This  decision  is  entirely  apposite 
on  the  same  question  here  involved, 
namebr,  objection  by  a  man  that 
women  were  entitled  to  serve,  but 
were  not  returned,  upon  the  jury 
that  tried  him.  The  case  is  a  well- 
considered  one  resting  on  authority 
and  right  reason,  and  its  doctrine 
should  be  adopted  and  applied  here. 
Upon  the  authority  of  Lang  v. 
Bayonne,  74  N.  J.  L.  459,  15  L.R.A. 
(N.S.)  93,  122  Am.  St.  Rep.  391,  68 
Atl.  90,  12  Ann.  Cas.  961,  the  pris- 
oner cannot  be  heard  to  say  that  our 
statute,  which  made  no  provision 
for  summoning  women  jurors,  is  un- 
constitutional and  an  invasion  of  his 
rights,  as  he  is  not  injured  thereby. 

Second.  The  next  point  to  be  con- 
sidered is  the  objection  that  the 
confession  of  the  defendant  was  in- 
admissible before  the  corpus  delicti 
was  proved,  and  that  the  corpus  de- 
licti was  not  proved  otherwise  than 
by  the  confession  of  the  defendant. 
The  first  objection  here  stated  con- 
cerns only  the  order  of  proof.  That 
is  a  matter  Within  the  discretion  of 
the  court.  Donnelly  v.  State,  26  N. 
J- L.  601;  Bodee  V.  E.ide»..^rde, 
State,  57  N.  J.  L.  ;f  pwMjf- 
140,  30  AH.  681. 
And  where  the  matters  to  be  proved 
are  distinct,  though  component 
parts  of  a  demand  or  defense,  the 
order  of  their  production  is  wholly 
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immftterial  Lusk  v.  Colvin,  8  N.  J. 
L.  62. 

In  the  case  of  West  v.  State,  22  N. 
J.  L.  212,  upon  a  conviction  for 
for£:ery,  the  defendant  brought  er- 
ror, and  the  supreme  court  decided, 
at  page  238 : 

"The  second  exception  is  that  the 
court  admitted  evidence  to  show 
that  the  signature  'Caleb  Shreve'  as 
one  of  the  subscribing  witnesses  to 
the  deed  charged  to  be  forged  was 
not  the  signature  of  Caleb  Shreve, 
ihe  grandfather  of  tiie  witness, 
though  the  identity  of  the  subscrib- 
ing yritness  to  the  deed  with  the 
grandfather  of  the  witness  had  not 
been  established. 

"The  decisive  answer  to  the  ob- 
jection is  that  the  evidence  is  com- 
petent as  far  as  it  goes ;  though  not 
an  entire  chain,  it  is  a  complete  link 
in  the  chain.  The  fact  stated  was 
competent  and  relevant.  To  how 
much  weight  it  might  eventually  be 
entitled  would  depend,  doubtless, 
upon  how  strictly  the  state  identified 
the  subscribing  witness  with  the 
person  referred  to." 

A  defendant  on  t^ial  for  a  crime 
is  not  harmed  if  his  confession  is  in- 
troduced in  evidence  and  then  the 
corpus  delicti  is 
proved;  for,  if  the 
order  of  proof  were 
reversed  and  the  corpus  delicti  were 
first  established,  and  then  the  con- 
fession, the  result  would  not  be  dif- 
ferent. It  is  the  corpus  delicti  plus 
the  confession,  or  the  confession 
plus  the  corpus  delicti,  that  makes 
the  case.  Again  a  defendant  is  not 
harmed  if  his  confession  is  first  in- 
troduced, because,  if  that  were  not 
followed  by  proof  of  the  corpus  de- 
licti, the  defendant  would  go  acquit, 
if  that  were  all  there  were  to  the 
case.  But  the  objection  here  that 
the  confession  was  admitted  before 
the  corpus  delicti  was  proved  is  un- 
true in  point  of  fact.  The  testimony 
of  Duncan,  Parker,  Paul  (son  of 
deceased) ,  and  Stem,  presentiy  to  be 
adverted  to,  establishing  the  corpus 
delicti,  was  given  before  any  evi- 
dence of  defendant*8  confession  was 
introduced.  The  assertion  that  the 
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corpus  delicti  was  not  proved  inde- 
pendently of  the  defendant's  confer* 
sion  is  not  a  fact.  George 
Duncan  testified  that  on  October  16, 
1920,  he  was  on  a  hunting  trip  with 
two  companions  in  the  vicinity  of 
Fisher's  Dam,  near  Irick's  causeway, 
Burlington  county,  where  they  came 
upon  autt^obile  tracks  and  foot- 
prints which  looked  suspicious,  and 
upon  investigation  they  found  a 
spot  that  looked  as  though  some- 
thing had  been  buried  there.  "The 
witness  and  one  of  his  companions 
dug  and  unearthed  the  body  of  a 
man  in  a  shallow  grave.  Ellis  Park- 
er, county  detective  of  Burlington, 
testified  that  he  knew  David  Paul, 
the  deceased;  that  on  October  16, 
1920,  he  was  notified  that  a  body 
had  been  found  near  Irick's  cause* 
way,  to  which  place  he  repaired  and 
found  the  deceased  to  be  David  Paul 
He  also  described  certain  wounds 
upon  the  body.  Harry  Paul  that 
night  at  the  morgue  saw  and  iden- 
tified the  body  as  that  of  his  father. 
Dr.  Stem,  the  county  physician  of 
Camden,  made  an  examination  of 
Paul's  body  and  testified  concerning 
it  as  follows : 

"The  wound  that  caused  death 
was  a  compound  fracture  of  the 
skull.  There  was  an  opening  in  the 
skull  about  5  inches  long  on  the  left 
side,  about  2  inches  above  the  ear, 
just  about  5  inches  long — extended 
down  into  the  brain  tissue.  That 
was  the  direct  cause  of  death. 
There  was  an  incised  wound  on  the 
inner  side  of  his  right  arm,  fore- 
arm, about  4  inches  above  the  wrist, 
about  an  inch  and  a  half  long,  quite 
deep.  .  .  . 

"There  were  five  incised  wounds 
on  top  of  the  head,  on  the  left  side, 
following  over  and  into,  2  inches 
long,  and  went  down  to  the  bone; 
there  was  a  contusion  of  the  right 
side  of  the  face,  high  up  in  the 
templar  region  down  from  the  bwer 
jaw,  quite  a  large  swelling  tiiere,  a 
large  contusion,  and  the  crevice  of 
the  lower  jaw  was  broken  at  that 
point." 

There  was  much  more  evidence, 
irrespective  of  the  defendant's  con- 
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feflsion,  to  the  effect  that  Paul  had 

met  a  felonious  death.  And  in  this 
situation,  namely,  proof  of  the  death 
of  a  person  by  foul 
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proviiur  eorpu  means  and  the  con- 
deuoti.  fession  of  a  party 

that  he  murdered  the  man  whose 
death  is  so  proved,  the  law  of  this 
state  is  entirely  settled ;  for  in  State 
V.  KwUtkowski,  83  N.  J.  L.  650,  86 
Atl.  209,  this  court  held  that  the 
only  limitation  upon  the  use  as  evi- 
dence against  him  of  a  prisoner's 
confession  of  murder,  voluntarily 
made,  is  the  want  of  proof  of  corpus 
delicti.  If  death  through  criminal 
agency  be  proved,  and  a  man  con- 
fesses to  having  caused  that  death, 
he  may  be  convicted  of  murder  on 
his  confession.  Furthermore,  in 
State  V.  Banusik,  84  N.  J.  L.  640,  64 
Atl.  994,  this  court  held  that  in  a 
■  prosecution  for  murder  the  corpus 
delicti  may  be  proved  by  the  confes- 
sion made  by  the  defendant  which  is 
corroborated  hy  other  evidence. 
The  law  does  not  .require  full  proof 
of  the  body  of  the  crime  independent 
of  such  confession.  These  two 
authorities  are  entirely  dispositive 
of  the  defendant's  contention  con- 
cerning the  corpus  delicti;  but,  if 
anything  were  wanting  on  that 
score,  it  is  supplied  by  the  admission 
of  defendant's  counsel  on  the  ar- 
gument, his  brief  containing  this 
statement :  "Nothing  was  heard 
of  Paul  until  October  16th,  eleven 
days  after  his  disappearance,  when 
his  body  was  found  by  two  gunners, 
buried  in  a  shallow  hole  near  Irick's 
causeway  in  the  pines  of  Burlington 
county,  about  30  miles  from  Cam- 
den. The  body  showed  that  he  had 
been  killed  by  blows  on  his  head,  and 
that  his  death  from  violence  was  not 
self-inflicted." 

As  seen  above,  the  corpus  delicti 
was  proved  independently  of  the 
confession,  but,  if  it  were  not,  as 
contended  for  by  tiie  prisoner,  still 
the  confession  was  so  thoroughly 
corroborated  by  other  evidence  that 
both  together  afforded  full  proof  of 
the  body  of  the  crime. 

The  further  point,  however,  is 
made  that  proof  of  the  murder  in 
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Camden  county  is  required  before 

the  prisoner's  confession  could  law- 
fully be  offered  in  evidence.  This 
contention  is  devoid  of  merit. 

Assuming  that  the  death  of  Paul 
occurred  in  Burlington  county, 
where  he  was  foimd  dead,  still  in- 
dictment and  trial  in  Camden 
county,  where  he  was  felonious 
stricken,  if  the  proof  established 

that    fact,  and     it  venne—death 

did,  was  legal,  and  in  one  conntr 
the  order  of  ^oof,  S^fc?;;*^ 
whether  of  confes- 
sion first  and  corpus  delicti  after- 
ward, or  vice  versa,  was  discretion- 
ary with  the  trial  court  and  entirely 
immaterial. 

Chief  Justice  Beasley,  in  writing 
the  opinion  of  the  supreme  court  in 
State  V.  Wyckoff,  31  N.  J.  L.  65, 
said  at  page  68 :  "The  general  rule 
of  the  law  has  always  been  that  a 
crime  is  to  be  tried  in  the  place  in 
which  the  criminal  act  has  been 
committed.  It  is  not  sufficient  that 
part  of  such  act  shall  have  been 
done  in  such  place,  but  it  is  the  com- 
pleted act  alone  which  gives  juris- 
diction. So  far  has  this  strictness 
been  pushed  that  it  has  been  uni- 
formly held  that  if  a  felony  was 
committed  in  one  county,  the  acces- 
sory having  incited  the  principal  in 
another  county,  such  accessory 
could  not  be  indicted  in  either.  This 
technicality,  which,  when  applied  to 
the  several  counties  of  tiie  same 
kingdom  or  state,  appears  to  have 
little  to  recommend  it,  was  never- 
theless so  firmly  established  that  it 
required  the  Statute  of  2  &  3  Edw. 
VI.  chap.  24,  to  abolish  it,  and  this 
statute  has  been  re-enacted  in  this 
state.   Nixon's  Dig.  199." 

This  act,  as  amended,  is  to  be 
found  in  Comp.  Stat.  vol.  2,  p,  1839, 
§  59,  and  provides  that,  whenever 
any  person  shall  be  feloniously 
stricken  or  poisoned  in  one  county 
and  shall  die  of  the  same  stroke  or 
poisoning  in  another  county,  the  of- 
fender may  be  indicted  and  tried  in 
either  county. 

That  Paul  was  feloniously  strick- 
en in  Camden  county  is  established 
^  by  the  confession  which  was  vblun- 
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tarily  made,  as  the  prisoner's  coun- 
sel conceded.  This  proof  came  after 
the  corpus  delicti  in  the  county  of 
Burlington  was  established,  but,  as 
shown  above,  this  concerned  only 
the  order  of  proof,  and  of  itself  was 
immaterial.  When  the  case  closed, 
it  was  proved  by  competent  evidence 
that  the  deceased  had  been  feloni- 
ously stricken  in  Camden,  and  that 
his  dead  body  was  found  in  Bur- 
lington county.  In  which  county  he 
died  did  not  appear.  *He  expired  in 
the  automobile  in  which  he  was 
feloniously  stricken  down  and  in 
which  he  was  being  conveyed  from 
Camden  to  Burlington.  If  he  died 
in  Camden,  the  offense  was  complete 
there;  if  in  Burlington,  the  culprit 
was,  nevertheless,  subject  to  indict- 
ment jmd  trial  in  Camden  under  the 
statute.  It  would  have  been  the 
same  if  he  had  died  out  of  the  state, 
as  our  act  (2  Comp.  Stat.  p.  1839, 
§  60)  provides  that,  where  any  per- 
son shall  be  feloniously  stricken 
within  the  jurisdiction  of  this  state, 
and  shall  die  of  such  at  any  place 
out  of  the  jurisdiction,  an  indict- 
ment found  in  the  county  in  which 
such  stroke  shall  happen  shall  be 
good  and  effectual,  etc.  This  stat- 
ute was  construed  and  applied  in 
■  Hunter  v.  State,  40  N.  J.  L.  495. 

Third.  The  point  that  the  trial 
judge  erroneously  refused  to  order 
the  prosecutor  of  the  pleas  to  fur- 
nish counsel  for  the  prisoner  a  copy 
of  the  confession  (which  was  ver- 
bal, although  taken  down  steno- 
graphically  and  afterward  written 
out)  is  neither  briefed  nor  argued, 
is  without  the  slightest  legal  foun- 
dation, and  will  not  be  further  no- 
ticed. 

Fourth.  It  is  argued  on  behalf  of 
the  prisoner  that  it  was  error  for 
the  judge  to  refuse  to  admit  evi- 
dence of  the  prisoner's  family  his- 
tory, which  it  was  claimed  would 
show  a  taint  of  insanity,  which  the 
prisoner  must  have  inherited.  This 
was  not  offered  as  an  absolute  de- 
fense of  insanity,  but  only  that  the 
jury  could  take  it  into  consideration 
on  the  question  whether  or  not  to 
recommend  imprisonment  for  life 
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under  the  amendment  of  the  Crimea 
Act  (P.  L.  1919,  p.  808),  in  which 
event  no  other  punishment  could  be 
imposed.  The  amendment  empow- 
er i^e  jury,  as  part  of  tiieir  verdict 
of  murder  in  the  first  degree,  "upon 
and  after  consideration  of  all  the 
evidence,"  to  recommend  imprison- 
ment at  hard  labor  for  life.  This 
point  was  argued  in  the  most  gen- 
eral way,  to  tiie  effect  that  the  jury 
might  have  been  led  by  the  proffered 
testimony  to  have  mitigated  their 
verdict,-  which  was  practically  a 
sentence  of  death,  to  what  would 
have  been  practically  a  sentence  of 
imprisonment  for  life.  We  say 
"practically"  because  the  jury  does 
not  impose  the  sentence,  but  finds 
the  verdict  upon  which  the  prisoner 
is  sentenced  by  the  court,  which 
sentence,  however,  in  a  verdict  of 
murder  in  the  first  degree,  is  cir-. 
cumscribed  by  the  law  to  tiiat  f o^ 
lowing  such  verdict  and  without 
any  discretionary  power  in  regard 
thereto  being  vest^pd  in  the  judge. 

The  legislature  could  never 'have 
intended  by  this  act  to  open  the  door 
to  a  trial  of  a  collateral  issue,  such 
as  insanity  in  the 
family  of  a  prisoner  SoSmS^ 
who  had  not  plead-  eoii»tewa  lam 
ed  insanity  in  him-  toii". 
self  as  a  defense  in 
bar,  to  enable  a  jury  to  decide  to 
render  a  merciful  verdict  for  a  prift- 
oner  on  trial  for  murder,  as  an  ex- 
amination of  the  legislation  on  the 
subject  will  demonstrate.  The 
amendment  of  1919  was  not  the  first 
of  its  kind.  The  provision  for  rec- 
ommendation of  life  imprisonment 
first  appeared  in  1916  (P.  L.  p. 
676),  which  provided  that  the  jury 
at  liie  time  of  rendering  a  verdict  of 
murder  in  the  first  degree  might 
recommend  imprisonment  at  hard 
labor  for  life,  in  which  case  that 
punishment  should  be  inflicted. 
There  was  no  provision  that  the 
recommendation  should  be  upon 
consideration  of  the  evidence;  and 
this  court,  in  State  v.  Martin,  92  N. 
J.  L.  436,  106  Atl.  385,  held  that  the 
facts  upon  which  a  conviction  of 
murder  of  the  first  degree  rests  bad 
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no  necessary  connection  with  the 
recommendation,  which  was  discre- 
tionaiy  and  required  no  considera- 
tion of  the  factSf  and  that  an 
instruction  to  the  jury  that  they 
might  consider  the  testimony  tend- 
ing to  show  the  character  of  the 
crime,  etc.,  was  not  permissible  com- 
ment on  the  evidence,  and  was  error. 
The  opinion  was  filed  March  3, 1919. 
The  legislature  was  then  in  session 
and  passed  the  amendment  of  that 
year  (P.  L.  1919,  p.  303,  supra), 
which  was  approved  April  12,  1919, 
and  provided  that  such  recommen- 
dation as  is  here  being  discussed 
should  only  be  made  "upon  and  aft- 
er consideration  of  all  the  evidence," 
meaning,  of  course,  all  of  the  evi- 
dence adduced  between  the  state 
and  the  prisoner  on  the  issue  of 
guilt  or  innocence.  Here  is  discov- 
erable an  unmistakable  legislative 
intent  to  change  the  law  as  laid 
down  in  the  decision  of  State  v. 
Martin,  which  construed  the  amend- 
ment of  1916  as  not  requiring  con- 
sideration of  the  facts  of  a  given 
case  in  order  for  a  recommendation 
to  be  made.  See  also  State  v.  Car- 
rigan,  93  N.  J.  L.  268,  108  Atl.  315. 

All  acts  of  the  legislature  are 
passed  with  reference  to  the  con- 
struction put  upon  prior  acts  by  the 
courts.  36  Cyc.  1153;  Frost  v. 
Bamert,  56  N.  J.  Eq.  290,  at  page 
292,  38  Atl.  956. 

It  is  a  general  principle  that  an 
issue  must  be  single  and  certain, 
and  that  an  irrelevant  one  will  not 
be  permitted  to  be  tried.  This  rule 
precluded  the  proffered  evidence, 
and  its  exclusion  was  correct. 

Fifth,  The  next  assignment  of 
the  prisoner  is  that  the  trial  judge 
refused  to  direct  a  verdict  at  the 
close  of  the  case,  for  the  following 
reasons :  (1)  Because  the  court 
overruled  the  challenge  to  the  ar- 
ray; (2)  because  the  corpus  delicti 
was  not  proven  except  by  the  con- 
fession of  the  defendant;  (3)  be- 
cause the  corpus  delicti  was  not 
proven;  (4)  because  no  crime  was 
proven  to  have  been  committed  in 
Camdpn  county;  (5)  because  the 
court 'overruled  the  offer  to  prove 
•  16  A.L.R.— 73. 
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insanity  of  members  of  the  family 
of  the  defendant. 

This  assignment,  as  such,  was  not 
briefed  or  argued  by  the  prison- 
er's counsel,  and  was,  consequently, 
abandoned.  But  each  numbered  sub- 
division was  the  subject  of  other 
assignments  which  were  argued  and 
have  been  considered  and  disposed 
of  above. 

Sixth  and  lastly.  It  is  contended 
on  behalf  of  the  prisoner  that  the 
judge  erroneously  refused  to  charge 
the  jury  tiiat,  if  his  mental  condi- 
tion was  such  as  to  render  him  in- 
capable of  forming  a  specific  intent 
to  kill,  his  offense  would  be  murder 
in  the  second  degree.  The  only 
argument  advanced  to  support  this 
is  that  every  defendant  on  trial 
must  be  of  such  mental  condition 
that  he  is  able  to  know  the  fullest 
extent  of  the  result  of  his  acts  be- 
fore he  may  be  convicted.  It  is  not 
the  law  that  a  defendant's  mental 
condition  must  be  .^.^^ 
such  as  to  enable  wovinv 
him  to  realize  the  «»"•""'• 
fullest  extent  of  his  acts.  The  full 
extent  of  the  result  of  a  murder  ex- 
tends far  beyond  the  fact  itself  and 
the  immediate  parties  to  it.  .  Its 
ramifications  vary  in  various  cases. 
In  Wilson  v.  State,  60  N.  J.  L.  171. 
37  Atl.  954, 38  Atl.  428,  one  question 
was  as  to  the  effect  of  voluntary  in- 
toxication on  the  degree  of  the  crime 
committed  by  the  defendant,  and 
this  court  held,  at  page  184  of.  60 
N.  J.  L.,  that  if  by  law  deliberation 
and  premeditation  are  essential  ele- 
ments of  the  crime  (and  they  are  in 
murder),  and  by  reason  of  drunk- 
enness or  any  other  cause  it  appears 
that  the  prisoner's  mental  state  is 
such  that  he  is  incapable  of  such  de- 
liberation and  premeditation,  then 
the  crime  has  not  been  committed; 
there  is  a  failure  on  the  part  of  the 
state  to  prove  the  crime  into  which 
premeditation  must  enter.  In  the 
case  at  bar  intoxication  was  not  in- 
terposed as  a  defense  to  the  degree 
of  the  prisoner's  crime,  and,  fur- 
thermore, there  was  no  proof  that 
the  defendant  was  intoxicated.  To 
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reduce  the  grade  of  the  crime  reli- 
ance is  probably  rested,  in  the  ex- 
ception under  consideration,  upon 
the  theory  that  the  jury  might  have 
found  that  the  prisoner  was  not  of 
sound  mind.  But  this  could  not  i>e» 
because  no  evidence  was  laid  before 
the  jury  tending  to  show  insanity 
in  the  prisoner.  The  law  presumes 
a  man  to  be  sane;  and  if  the  con- 
trary exists,  thereby  defeating  this 
natural  presumption,  it  must  be 
shown  by  the  party  who  alleges  it. 
State  V.  Hill,  65  N.  J.  L.  626,  47  Atl. 
814,  12  Am.  Crim.  Rep.  191.  Even 
if  insanity  had  been  set  up  as  a  de- 
fense in  this  case,  the  test  of  respon- 
sibility would  be  the  capacity  of  the 
defendant  at  the  time  of  the  doing 
of  the  act  complained  of,  to  distin- 
guish between  right  and  wrong  with 
respect  to  that  act.  Mackin  v.  State, 
59  N.  J.  L.  495,  36  Atl.  1040.  By 
the  right  and  wrong  test,  which  is 
firmly  embedded  in  the  settled  law 
of  our  state  (59  N.  J.  L.  497,  36  Atl. 
1040) ,  the  prisoner  was  clearly 
guilty,  if  the  facts  of  the  case  made 
against  him  were  true,  and  they 
were  so  found  by  the  jury  upon 
abundant  evidence. 

There  is  still  another  answer  to 
this  contention:  It  is  that  the 
Crimes  Act  (Comp.  Stat.  p.  1779,  § 
106)  makes  murder  which  shall  be 


committed  in  perpetrating  or  at- 
tempting to  perpetrate  any  robber; 
(and  certain  other  „^^,.,-^. 
offenses)  murder  in  vMvetrmttoB  9t 
the  first  degree;  and  '•*»«'>^««~«- 
this  provision  is  repeated  id.  p. 
1780,  §  107,  in  which  the  degrees  of 
murder  are  defined.  These  provi- 
sions of  our  criminal  law  are  so  in- 
exorable that,  if  two  persons  agree 
to  rob  another  (as  in  this  case), 
and  one  strikes  a  blow  that  results 
in  the  death  of  the  victim,  both  are 
guilty.  Roesel  v.  State,  62  N.  J.  L. 
216,  222,  41  Atl.  408.  '  These  stat- 
utory  enactments  are  but  declara- 
tory of  the  common  law.  See  4  61 
Com.  200.  While  insanity  is  a  de- 
fense to  any  murder,  nevertheless  a 
homicide  committed  in  the  perpetra- 
tion of  robbery,  if  murder  at  al),  is 
by  the  statute  made  murder  in  the 
first  degree;  and,  as  the  evidence  in 
this  case  justified  the  conviction  of 
the  prisoner,  who  was  engaged  in 
robbery,  of  the  crime  of  murder  in 
the  first  degree,  the  jury  could  not 
have  reduced  the  grade  of  the  homi- 
cide to  murder  in  the  second  degree. 
The  trial  judge  was  therefore  right 
in  refusing  to  charge  the  instruction 
requested  by  the  defendant. 

Upon  this  whole  matter  we  are 
clearly  of  opinion  that  the  judgment 
under  reviiew  should  be  affirmed. 


ANNOTATION. 

Conferring  rq;ht  of  suffrage  iqpon  women  as  qiulifsring  than  as  jmn. 


The  present  annotation  supple- 
ments that  to  People  v.  Barltz.  12 
A.L.R.  525.  wherein  the  earlier  cases 
are  treated. 

There  is  a  diversity  of  conclusion 
among  the  few  recent  casos  as  well 
as  among  the  earlier  cases  which  have 
passed  upon  the  question  under  con- 
sideration. 

On  the  one  hand  is  the  decision  in 
State  v.  James  (reported  heKewith) 
ante.  1141,  to  the  effect  that  the  19th 
Amendment  to  the  Constitution  of  the 
United  States  does  not  qualify  women 
as  jurors,  and  that  a  statute  defining 
the  qualiflcations  of  .jurors,  which  rec- 
ognizes the  common-law  qualification 


by  the  use  of  the  personal  pronouns 
of  the  masculine  gender,  cannot  be 
held  to  confer  upon  women  the  right 
or  duty  to  serve  as  jurors.  However, 
the  court  also  points  out  the  fact  that 
the.  legislature  of  New  Jersey,  since 
the  trial  of  the  prosecution  under  con- 
sideration, has  enacted  a  statute 
which  includes  within  the  description 
of  persons  liable  to  jury  duty,  women 
as  well  as  men. 

And  in  Re  Opinion  of  Justices 
(1921)  —  Mass.  — ,  130  N.  E.  685. 
it  was  held  that  neither  the  Constitu- 
tion of  the  United  States,  including 
the  19th  Amendment,  nor  the  Consti- 
tution and  laws  of  Massachusetts, 
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rendered  women  subject  to  jury  duty, 
the  court  being  of  the  opinion  that 
while  no  reason  based  on  the  Con- 
stitution existed  why  women,  when 
they  became  qualified  to  vote,  should 
not  also  be  held  eligible  to  jury  serv- 
ice if  the  legislature  so  determined, 
it  could  not  be  said  that  they  were  so 
qualified  by  re-enactment  without 
change  of  a  statute  subsequent  to 
the  adoption  of  the  Equal  Suffrage 
Amendment,  where  .the  whole  consti- 
tutional and  statutory  history  of  the 
state  indicated  that  trial  by  jury  re- 
ferred to  the  common-law  right  of 
trial  by  a  jury  of  twelve  men.  And 
see  this  case  as  set  out  and  quoted  in 
State  v.  James  (reported  herewith) 
ante,  1141,  and  as  discussed  in  Ck)M. 
V.  Maxwell  (reported  herewiUi)  ante, 
1134. 

On  the  other  hand,  it  has  been  held 

in  Pennsylvania  that  a  statute  provid- 
ing that  the  commissioners  shall 
select  juries  from  the  whole  qualified 
electorate  of  the  county,  qualifies 


women,  in  view  of  the  19th  Amend- 
ment, to  serve  as  jurors.  C^H.  y.  Max- 
well (reported  herewith)  ante,  1134. 
This,  of  course,  is  an  express  holding 
that  the  Suffrage  Amendment  con- 
ferred the  right  upon  women  to  serve 
as  jurors  under  the  then-existing 
Peansylvania  statutes.  It  is  also 
worthy  of  mention  that  the  court,  in 
reaching  this  conclusion,  pointed  out 
that  the.  provisions  of  the  Pennsyl- 
vania Constitution  guaranteeing  trial 
by  jury  "as  heretofore"  referred  to 
the  "mode"  of  trial,  and  not  to  the 
"qualifications"  of  jurors,  and  that 
the  term  "electors"  includes  all  who 
are,  or  may  be,  added- to  the  electorate 
■from- time  to  time. 

And  that  in  California  women  are 
equally  competent  with  ttien  to  serve 
as  jurors  in  criminal  cases,  see  People 
V.  Manuel  (1919)  41  CaL  App.  163, 
182  Pac.  306,  as  set  out  in  State  t. 
James  (reported  herewith)  ante,  1141. 


JAMES  L.  SHUTE,  Appt., 

V. 

BIG  MEADOWS  INVESTMENT  COMPANY.  Respt. 

Nevaaa  Supreme  Court— -June  0,  192 1, 
(_  Nev.  — ,  198  Pac.  227.) 

New  trial  —  for  loss  (rf  stenographer's  notes  —  preparation  of  record. 

1.  Loss  of  the  stenographer's  notes  is  not' a  ground  for  a  new  trial  if 
tiie  information  necessary  to  the  preparation  of  a  proper  record  for  motion 
for  new  trial  in  the  lower  court,  and  for  appeal,  may  be  supplied  from 
other  sources  than  such  notes. 

[iSee  note  on  this  question  beginning  on  page  1158.] 


—  loss  of  stenographer's  notes. 

2.  Loss  of  stenographer's  notes 
which  were  relied  upon  for  the  prep- 
aration of  a  motion  for  new  trial  is 
not  a  ground  for  granting  a  new  trial, 
if  it  is  not  shown  that  there  is  irreg- 
ularity or  error  in  the  proceedings  or 
trial  of  the  case,  or  that  injustice  had 
been  ddne. 

[See  20  R.  C.  L.  288,  289:  see  note 
in^lS  AJLB.  111.] 


Appeal  —  presumption  as  to  justice 
of  judgment. 

3.  Upon  appeal  from  an  order 
granting  a  new  trial  for  loss  of  ste- 
nographer's minutes,  the  court  will 
presume  that  the  original  proceeding 
was  free  from  error,  and  that  the 
judgment  was  a  just  one,  until  irregu- 
larity or  injustice  is  made  to  appear. 

[See  2  S.  G.  L.  219;  15  R.  C.  L.  676.] 
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Appeal  by  plaintiff  from  an  order  of  the  District  Court  for  Pershing 
County  (McFadden,  J.)  granting  a  new  trial  after  judgment  in  his  fiivor 
in  an  action  against  defendant  investment  company.  Reversed, 

The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  R.  M.  Hardy  and  T.  A. 
Brandon  for  appellant. 

Messrs.  M.  B.  Moore  and  J.  G. 
Brown  for  respondent. 

Dncker,  J.,  delivered  the  opinion 
of  the  court: 

On  May  12,  1920,  the  district 
court  rendered  judgment  in  this 
case  in  favor  of  appellant. 

Respondent  noticed  his  intention 
to  move  for  a  new  trial,  assigning 
in  said  notice  several  statutory 
grounds.  Thereafter  respondent 
filed  a  paper  indorsed  "Statement  in 
Lieu  of  Memo,  of  Errors,"  contain- 
ing the  following :  "Comes  now  the 
defendant  above  named,  by  its  at- 
torneys, and  says:  That  in  its  no- 
tice of  intention  to  move  for  a  new 
trial,  heretofore  filed  in  said  above- 
entitled,  action,  one  of  the  grounds 
named,  and  upon  which  defendant 
chiefiy  relies,  is  the  ground  as  stated 
in  §  5320,  Nevada  Rev.  Laws  1912, 
to  wit ;  *Error  in  law  occurring  at 
the  trial  and  excepted  to  by  the 
party  making  the  application.' 
That  the  records  in  said  case,  and 
particular^  the  stenographer's  re- 
port of  the  evidence,  has  [havej  all 
been  destroyed,  and  that  therefore 
defendant  is  without  any  means  or 
information  with  which  to  prepare, 
serve,  and  file,  as  required  by  law, 
its  memorandum  of  errors  upon 
which  said  defendant  chiefly  relies 
on  its  said  'Notice  of  Intention  to 
Move  for  a  New  Trial.'  " 

Thereafter,  on  motion  of  respond- 
ent, the  court  made  the  following 
order,  granting  a  new  trial :  "It  is 
hereby  ordered  that  the  motion  of 
the  defendant  heretofore  made  for  a 
new  trial  of  the  above-entitled  ac- 
tion he,  and  the  same  is  hereby, 
granted,  and  that  a  new  trial  of  the 
issues  in  the  above-entitled  action 
be  had,  on  the  grounds  that  the 
stenographic  notes  of  the  official 
steno^apher  who  reported  the  pro- 
ceedings .upon- the  trial  of  said  ac- 
tion h^ve  been  'destroyed  by  fire, 


and  the  defendant  is  therefore  de- 
prived of  the  use  and  benefit  of  the 
same,  with  which  to  prepare,  serve, 
and  file  its  memo,  of  errors  herein." 

The  action  of  the  trial  court  in 
awarding  a  new  trial  for  this  cause 
is  assigned  as  error  by  appellant 

In  support  thereof  it  is  urged: 
(1)  That  the  reason  given  by  the 
court  for  awarding  a  new  trial  la 
not  included  in  the  grounds  enumer- 
ated in  the  statute  for  granting  a 
new  trial,  and  that  such  grounds  are 
exclusive;  and  (2)  that  no  showing 
whatever  is  made  that  a  proper 
record  could  not  have  been  made  by 
respondent  upon  which  to  base  its 
motion  for  a  new  trial,  notwith- 
standing the  loss  of  the  stenog- 
rapher's notes. 

The  latter  contention  is  well 
taken,  and  we  therefore  conchide 
that  it  is  not  necessary  to  determine 
whether  or  not  the  section  of  tiie 
Civil  Practice  Act  prescribing 
grounds  for  a  new  trial  includes  all 
the  cases  in  which  a  district  court 
may  grant  a  new  trial.  Assuming, 
but  not  deciding,  that  the  statutory 
enumeration  of  causes  for  a  new 
trial  is  not  exclusive,  we  are  never- 
theless of  the  opinion  that  the  loss 
of  the  reporter's  notes  in  the  instant 
case  did  not  author-  «rf,Mowrt 

ize     the     court     to  ■tem»wr«»»«rt 

grant  a  new  trial.  "•*•"• 
If  a  trial  court  has  inherent  power 
to  grant  a  new  trial  for  causes  other 
than  those  enumerated  in  the  stat- 
ute, it  must  be  for  some  cause  that 
was  good  at  common  law.  The 
general  rule  at  common  law  was 
tiiat  a  new  trial  would  be  granted 
where  an  injustice  had  been  done. 
12  Ent.  PI.  &  Pr.  718. 

This  court  in  Scott  v.  Haines,  4 
Nev.  426,  speaking  of  the  authority 
of  courts  to  grant  a  new  trial,  said: 
"Without  saying  that  this  section 
embraces  all  cases  in  which  a  dis- 
trict court  may  grant  a  new  trial,  it 
may  be  safely  said  that  a  velrdiet  or 
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other  decision  'cannot  be  set  aside 

where  no  irregularity  or  error 
whatever  is  shown,  and  the  verdict 
or  decision  is  in  accordance  with 
and  justified  by  the  evidence.'  The 
court  in  such  case  has  no  more  rifirht 
to  set  aside  a  verdict  or  decision 
than  it  has  to  render  a  judgment 
without  pursuing  the  forms  pre- 
scribed by  law.  Error  in  some  re- 
spects, or  injustice  in  the  result, 
alone  authorizes  an  interference 
with  a  judgment  or  decree  once 
rendered." 

It  does  not  appear  that  there  has 
been  any  irregularily  or  error  in 
the  proceedings  or  trial  of  this  case, 
or  that  any  injustice  has  resulted, 
and,  in  the  absence  of  any  showing 
to  the  contrary,  it 
ifmS^tioB  *m    must  be  presumed 

jwdipMJr.  *'  ^^^^  *3 

from    error,  and 

that  the  judgment  is  a  just  one. 

It  is  urged  that  injustice  will  re- 
sult from  the  loss  of  the  reporter's 
notes,  because,  by  reason  thereof, 
counsel  for  respondent  is  unable  to 
prepare  and  present  to  the  trial 
court  a  memorandum  of  errors  upon 
which  respondent  chiefly  relies  on 
its  motion  for  a  new  trial.  But 
there  has  been  no  showing  made  to 
this  effect  The  errors  claimed  may 
have  been  few  and  simple,  and  the 
information  necessary  to  the  prep- 
aration of  a  proper  record  for  the 
lower  court  and  the 
appeal  as  well  sup- 
plied from  other 
sources  than  the  r&> 
porter's  notes.  The 
trial  judge's  recollection  of  what 
transpired  at  the  trial  as  to  the  ob- 
jections made,  rulings  thereon,  and 
exceptions  taken,  and  the  evidence 
necessary  to  properly  present  the 
points,  or  counsel's  own  recollection 
or  notes,  so  far  as  the  record  dis- 
closes, may  have  been  ample  in  this 
respect.  It  does  not  appear  by  affi- 
davit or  other  appropriate  way  that 
a  sufficient  record  could  not  have 
been  obtained  from  these  sources. 
In  fact,  counsel  for  respondent 
seems  to  have  relied  solely  upon  the 
point  that,  because  they  were  de- 


lOMM  of 

« t«  no  phcr** 
no  te»—p  repara- 
tion of  veeovd. 


prived  of  the  use  and  benefit  of  the 
reporter's  notes  to  make  up  their 
memorandum  of  errors,  respondent 
was  entitled  to  a  new  trial.  This,  as 
appears  by  the  order  of  the  court, 
was  the  sole  ground  upon  which  the 
new  trial  was  granted.  The  order 
was  not  made  upon  the  ground  that 
the  respondent  had  lost  the  benefit 
of  his  exceptions  through  the  loss  of 
the  stenographer's  notes,  but  upon 
the  ground  that  it  was  deprived  of 
the  use  and  benefit  of  the  same. 

The  court  in  its  opinion  cites  20 
R.  C.  L.  288,  where  the  rule  is  stated 
that  it  seems  to  be  well  established 
as  a  general  rule,  where  a  party  has 
lost  the  benefit  of  his  exceptions 
from  causes  beyond  his  control,  a 
new  trial  is  properly  awarded,  al- 
though it  has  been  held  otherwise  in 
a  few  jurisdictions.  Conceding  this 
to  be  the  general  rule  in  those  states 
where  the  statutory  grounds  for  a 
new  trial  are  not  exclusive,  still  it 
does  not  appear  in  this  case  that  the 
respondent  has  lost  the  benefit  of 
his  exceptions  through  the  destruc- 
tion of  the  reporter's  notes.  The 
most  that  has  been  shown  is  that  the 
notes  have  been  destroyed. 

In  Richardson  v.  State,  15  Wyo. 
465,  89  Pac.  1027.  12  Ann.  Cas. 
1048,  cited  and  discussed  by  the 
trial  court,  in  which  an  order  deny- 
ing a  new  trial  was  reversed  be- 
cause a  portion  of  the  evidence,  ob- 
jections, and  rulings  of  the  court 
thereon,  and  exceptions,  together 
with  the  depositions  of  witnesses 
read  upon  the  trial,  had  been  lost 
by  the  reporter  who  took  down  the 
shorthand  notes  of  the  trial,  and 
could  not  be  duplicated,  it  appears 
that  both  parties  agreed  that,  be- 
cause of  the  inability  of  the  plaintiff 
in  error  to  furnish  the  necessary 
record,  a  new  trial  should  be 
granted.  Moreover,  a  confession  of 
error,  signed  by  the  attorney  gen- 
eral, prosecuting  attorney,  and 
special  attorney  who  assisted  the 
latter  at  the  trial,  was  filed,  where- 
in manifest  error,  prejudicial  to  the 
rights  of  the  plaintiff  in  error,  was 
admitted  in  the  proceedings  of  the 
court.     These  circumstances,  to- 
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gether  with  the  fact  that  the  de- 
fendant had  been  convicted  of  the 
crime  of  murder  and  sentenced  to 
death*  lead  us  to  regard  Richardson 
T.  State  as  an  extreme  case.  Neither 
does  it  represent  the  weight  of  au- 
thority on  this  point.  While  it  has 
been  held  in  other  jurisdictions  that 
the  loss  or  destruction  of  the  re- 
porter's notes  is  ground  for  a  new 
trial,  yet  the  weight  of  authority 
upon  the  principle  involved,  in  those 
jurisdictions  where  the  statutory 
grounds  for  a  new  trial  are  not  ex- 
clusive, is  to  the  effect  that  where 
a  record,  papers,  or  evidence  neces- 
sary to  a  determination  of  a  case 
have  been  lost  or  destroyed  without 
the  possibility  of  substitution,  a 
new  trial  will  be  granted.  20  R.  C. 
L.  288;  Bailey  v.  United  States,  3 


Okla.  Grim.  Rep.  17B,  104  Pac.  917, 
25  L.R.A.(N.S.)  860. 

As  stated  in  the  note  to  the  last 
citation:  "This  rule  presupposes 
that  there  is  no  means  available  to 
appellant  of  restoring  the  record. 
Where  such  means  are  available,  he 
is,  of  course,  bound  to  avail  himself 
of  them." 

Even  though  we  grant,  for  the 
purposes  of  this  decision,  that  the 
trial  court  was  not  limited  in  its 
jurisdiction  by  the  grounds  enu- 
merated in  the  statute,  it  was  with- 
out authority  to  order  a  new  tiial 
upon  the  mere  fact  of  the  destruc- 
tion of  the  reporter's  notes. 

The  order  granting  a  new  trial  is 
reversed. 

Sanderst  Gh.  J.,  and  Colemaii,  J., 

concur. 


ANNOTATION. 
lAabffity  to  pcrfsct  record  for  appeal  as  gromd  for  new  trial. 


This  question  is  fully  considered  in 

the  annotation  to, State  v.  Ricks,  IS 
A.L.R.  9|9.  The  reported  case  (Shute 
T.  Big  Meadows  Invest.  Co.  ante,  1155) 
is  in  line  with,  the  cases  cited  in  the 
former  note  to  the  effect  that  loss  of 
parts  of  the  record  is  not  ground  for 
new  trial,  if  there  is  any  other  method 
of  securing  the  desired  information. 

The  only  other  case  which  has  been 
found  since  the  publication  of  the 
former  note  is  Larson  v.  Shockley 
(1921)  —  Mo.  App.  — ,  231  S.  W.  1030, 
which  holds,  in  line  with  cases  cited 
on  page  105  of  the  prior  note,  that  a 
new  trial  will  not  be  granted  although 
the  stenographers'  notes  have  been 
lost,  if  the  appellant  has  been  negli- 
gent in  the  matter.  In  that  case  the 
trial  took  place  at  the  April  term, 
1918,  and  the  appeal  was  continued 
to  the  March  term,  1921,  when  a  mo- 
tion was  made  to  remand  for  a  new 
trial  because  of  loss  of  stenographers' 
notes  which  prevented  perfection  of 


the  record.  It  was  not  shown  when 
the  request  was  made  to  the  stenog- 
raphers for  transcripts,  although  one 
of  the  stenographers,  who  had  gone 
into  the  Army,  stated  that  his  notes 
were  left  in  the  vault  of  the  clerk  of 
the  court,  and  no  showing  was  made 
of  any  attempt  to  find  them  there. 
The  court  says:  There  is  no  evidence 
of  any  showing  that  any  effort  was 
ever  made  to  get  a  transcript  of  the 
testimony  taken  by  the  soldier.  There 
is  no  showing  when  the  stenographers' 
notes  were  first  discovered  to  have 
been  misplaced,  or  that  any  effort  had 
ever  been  made  to  prepare  a  bill  of 
exceptions  without  them.  "It  also 
seems  to  us  that  proper  diligence 
would  have  required  appellants  to 
have  learned  whether  or  not  a  tran- 
script of  the  evidence  could  have  been 
secured,  long  before  they  knew,  or 
claim  they  did  learn  that  fact." 

H.  P.  F. 
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SHERMAN  KELLOGG 

V, 

FKED  A.  WINCHELL  et  al. 

DUMet  of  ColitmMa  Court  of  Appeala^June  3,  1921, 

*  (—  App.  D.  C.  — .  273  Fed.  745.) 

Appeal  —  individual  right  of  attorney  to  protection. 

1.  An  attorney  employed  on  a  contingent  fee,  who  is  dismissed  after 
appealing  from  an  adverse  decision,  may  be  permitted  by  the  court  to 
prosecute  the  appeal  on  his  own  account  for  the  protection  of  his  rights 
in  the  case. 

[See  note  on  thU  question  beginning  on  page  1162.] 


Attorney  and  client  —  power  to  dis- 
miss attorney  without  permission  of 
court 

2.  After  an  attorney  regularly  em- 
ployed ■  to  prosecute  an  action  has 
docketed  an  appeal  from  an  adverse 
judgment,  a  client  has  no  authority, 
without  permission  of  the  court,  to 
substitute  another  attorney  or  appear 
personally  to  move  for  the  dismissal 
of  the  appeal. 

—  conditions  of  dismissaL 

3.  Where  no  charge  of  misconduct 


is  made,  the  court  will  permit  the  dis- 
missal of  an  attorney  only  upon  such 
conditions  as  will  protect  the  attor- 
ney's interests,  where  his  services 
were  to  be  compensated  for  only  by  a 
percentage  of  the  recovery. 
Parties  —  ri^t  of  attorney  to  inter- 
vene. 

4.  An  attorney  employed  on  a  con- 
tingent fee  is  vested  with  an  interest 
in  the  cause  of  action  which  entitles 
him  to  intervene  in  the  action  to  pro- 
tect it. 


MonoN  to  dismiss  an  appeal  taken  by  complainant's  attorney  from  a 
decree  of  the  Supreme  Court  dismissing  a  bill  flled  for  the  construction 
of  a  will.   Motion  overruled  on  condition. 

The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  Henry  E.  Davis  and  Ed- 
mond  S.  Fletcher  for  plaintiff. 

Messrs.  Frank  J.  Hogan,  George  £. 
Hamilton,  and  John  J.  Hamilton,  for 
defendants : 

Either  party  to  a  suit  may  question 
an  attorney's  right  to  represent  his 
alleged  client. 

6  C.  J.  634. 

The  authority  of  an  attorney  being 
revocable  at  the  pleasure  of  his 
client,  he  cannot  object  to  any  course 
the  client  may  choose  to  take ;  he  does 
not  acquire  any  vested  interest  in  the 
cause  which  is  affected  by  tiie  dis- 
missal of  the  suit. 

6  C.  J.  643;  Swanson  v.  Chicago,  St. 
P.  &  K.  C.  R.  Co.  35  Fed.  638. 

The  mere  fact  that  an  attorney  has 
an  agreement  for  a  contingent  fee 
gives  him  no  right  to  force  upon  his 
clients  a  continuance  of  litigation 
which  the  latter  wishes  ended. 

Re  Paschal  (Texas  v.  White)  10 
Wall.  483,  19  L.  ed.  992;  6  C.  J.  677; 
Manning  v.  Clark,  40  Fed.  125;  Ronald 


V.  Mutual  Reserve  Fund  -  Ufe  Asso. 
30  Fed.  228. 

An  attorney  has  no  right  to  con- 
tinue in  the  name  of  his  former  client 
or  himself  the  prosecution  of  an  ap- 
peal. 

Kappler  v.  Sumpter,  33  App.  D.  C. 
404;  Hallam  v.  Oppenheimer,  3  App. 
D.  C.  329. 

Smyth,  Ch.  J.,  delivered  the  opin- 
ion of  the  court: 

Mr.  Sherman  Kellogg,  the  appel- 
lant, on  April  19, 1919,  entered  into 
a  written  contract'  with  Mr.  Edmond 
C.  Fletcher,  a  practising  attorney,  by 
which  the  latter  was  authorized  to 
commence  and  prosecute  such  suits, 
actions,  and  proceedings  as  he 
might  think  proper  to  protect  the 
interests  of  Kellogg  in  the  estate  of 
his  brother,  William  Pitt  Kellogg, 
who  had  died  in  this  District  some 
time  before,  and  which  provided 
that  Fletcher  was  to  receive  for  his 
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services  a  sum  equal  to  50  per  cent 
of  any  amount  obtained  by  his 
client,  either  directly  or  indirectly, 
through  his  efforts.  It  was  further 
provided  that  he  should  not  be  enti- 
tled to  any  fees  unless  he  recovered 
money  or  property  over  and  above 
that  to  which  Kellogg  was  entitled 
under  the  terms  of  the  will. 
Fletcher,  pursuant  to  this  contract, 
did  certain  things,  among  them  be- 
ing the  institution  of  this  suit  in 
the  supreme  court  of  the  District  to 
have  construed  "the  provisions  of 
the  will."  On  motion  the  bil!  was 
dismissed,  and  thereupon  Fletcher 
took  this  appeal.  Kellogg  executed 
the  necessai^  undertaking  on  ap- 
peal, and  paid  the  surety  company 
for  signing  it.  On  December  2  the 
record  was  docketed  here. 

Some  days  afterwards  Kellogg 
wrote  Fletcher  a  letter,  saying  he 
canceled  the  contract,  and  directing 
him  to  proceed  no  further  in  the 
case.  Fletcher  refused  to  concur  in 
the  cancelation,  saying  he  expected 
to  recover  $46,000  or  $50,000  "out 
of  one  item"  of  the  will.  Kellogg  in- 
sisted upon  the  cancelation,  but 
Fletcher  refused  to  recognize  his 
right  to  cancel,  claiming  that  he 
had,  by  his  contract,  acquired  an  in- 
terest in  the  subject  of  the  litiga- 
tion. On  April  13  Fletcher,  in  asso- 
ciation with  Mr.  Henry  E.  Davis, 
another  member  of  our  bar,  who 
claims  no  authority  in  this  matter 
except  as  he  derives  it  from  Fletch- 
er, filed  a  brief  in  support  of  the  ap- 
peal. May  2  some  of  the  appellees 
interposed  a  motion  calling  on 
Fletcher  to  show  by  what  right  he 
prosecuted  the  appeal,  and  demand- 
ing, in  the  event  that  he  failed  to 
show  any  right,  that  the  brief  be 
stricken  out  and  the  appeal  dis- 
missed. Two  days  thereafter, 
Kellogg,  acting  by  Mr.  W.  C.  Cle- 
phane,  an  attorney,  filed  a  paper  in 
which  it  was  stated  that  Kellogg  ap- 
peared specially  for  the  purpose 
only  of  consenting  to  the  motion  to 
dismiss,  that  he  had  never  author- 
ized the  docketing  of  the  appeal, 
and  that  he  did  not  desire  that  it 
should  be  further  prosecuted.  In 


answer  to  this  motion  Fletcher 
showed  the  facts  related  above  and 
many  others,  and  moved  to  s^ke 
from  the  files  the  so-called  ^ledal 
appearance  of  Kellogg. 

We  cannot  doubt  that^  on  the 
facts  disclosed,  Fletcher  had  full  au- 
thority to  docket  the  appeal,  and,  as 
an  incident,  the  power  to  do  all  the 
things  necessary  to  prosecute  it 
Kellogg  had  no  right  to  appear  peiv 
sonally  (Mott  v. 
Foster,  45  Cal  72), 

or      to      substitute   diamlKn  attoner 

Mr.  Clephane  for  ZS^^**SS:*^ 
Fletcher  in  the  case, 
without  the  court's  permission  (Cur- 
tis  V.  Richards,  4  Idaho,  434, 96  Am. 
St.  Rep.  134,  40  Pac.  57;  Walton  v. 
Sugg,  61  N.  C.  (Phill.  L.)  98,  98 
Am.  Dec.  580;  Sloo  v.  Law,  4 
Blatchf.  268,  269,  Fed.  Gas.  No. 
12,958;  Wilkinson  v.  Tilden  <C.  C.) 
14  Fed.  778).  Orderly  procedure 
requires  this. 

Where  an  attorney  is  dismissed 
for  misconduct,  the  permission  is 
usually  granted  as  a  matter  of 
course ;  but  where,  as  in  the  present 
case,  no  charge  of  4hat  kind  is  made 
against  him,  the  court  may,  in  its 
discretion,  impose  such  conditiom 
upon  the  client  as 
will  protect  the  at-  Tt^Su^" 
tomey's  interest, 
especially  where  his  services  were 
to  be  compensated  for  only  by  a  per- 
centage of  a  fund  to  be  created 
through  his  efforts.  Kappler  v. 
Sumpter,  33  App.  D.  C.  404;  Re 
Dunn,  205  N.  Y.  398,  98  N.  E.  914, 
Ann.  Gas.  1913E,  536;  Yuenglingv. 
Betz,  58  App.  Div.  8,  68  N.  Y.  Supp. 
574;  New  York  Phonograph  Co.  v. 
Edison  Phonograph  Go.  (G.  C.)  150 
Fed.  233 ;  Du  Bois  v.  New  York,  69 
C.  C.  A.  112,  134  Fed.  570;  Re  Her- 
man (D.  C.)  50  Fed.  517 ;  Wilkinson 
V,  Tilden,  14  Fed.  778;  Curtis  v. 
Richards,  4  Idaho,  434,  95  Am.  St. 
Rep.  134,  40  Pac.  57;  Silverman  v. 
Pennsylvania  R.  Co.  (C.  C.)  141 
Fed.  382;  Ronald  v.  Mutual  Reserve 
Fund  Life  Asso.  (C.  C.)  30  Fed. 
228 

In  Kappler  v.  Sumpter.  supra,  we 
said:    "Where  it  is  possible,  undM 
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tike  circumstances  of  a  particular 
£ase,  to  protect  the  former  counsel 
by  imposing  some  condition  for  that 
purpose^  it  seems  that  courts  usually 
exercise  their  discretion  to  do  so." 

Circuit  Judge  Wallace,  in  the 
Wilkinson  Case,  14  Fed.  778,  ruled 
that,  where  a  litigant  seeks  to  dis- 
miss his  attorney,  'the  court  will 
hold  the  client  to  fair  dealing,  and 
will  refuse  its  assistance  to  any  at- 
tempt to  take  an  unfair  advantage 
of  one  of  its  officers.  In  this  behalf 
courts  have  frequently  and  usually 
required  the  client  to  discharge  the 
attorney's  claim  for  services  in  the 
suit  as  a  condition  of  substitution. 
,  .  .  Ordinarily,  when  there  is  an 
agreement  that  the  attorney  shall 
get  his  fees  out  of  the  fund  in  suit, 
there  is  an  implied  condition  that  he 
is  to  be  continued  in  charge  until  an 
available  fund  is  realized." 

As  we  understand  the  decision  of 
the  Supreme  Court  of  the  United 
States  in  Re  Paschal  (Texas  v. 
White)  10  Wall.  483  19  L.  ed.  992, 
it  does  not  conflict  with  these  views. 
The  client  there  was  the  state  of 
Texas.  The  opinion  proceeded  upon 
the  theory  that  public  policy  re- 
quired that  the  state  should  have  a 
right,  without  condition,  to  substi- 
tute one  attorney  for  another,  but  it 
was  careful  to  declare  that  the  rule 
announced  was  not  one  of  universal 
application.  It  said:  '^Whether  in 
any  case,  in  virtue  of  an  agreement 
made,  an  attorney  may  successfully 
resist  an  application  of  his  client  to 
substitute  another  in  his  place,  we 
need  not  stop  to  inquire." 

In  the  recent  case  of  Barnes  v. 
Alexander.  232  U.  S.  117,  58  L.  ed. 
530,  34  Sup.  Ct.  Rep.  276,  the  court 
held  that  an  attorney,  acting  under  a 
contingent  fee  contract,  had  a  lien 
upon  the  fund  created  through  his 
effort,  and  intimated  that  the  lien 
attached  to  the  right  vested  in  the 
attorney  "to  earn  a  fee  contingent 
upon  success."  The  trend  of  the 
modem  decisions  of  the  court  is  to 
protect  the  right  of  the  attorney  to 
receive  compensation  for  his  serv- 
ices. IngersoU  v.  Coram,  211  U.  S. 
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335,  365-368,  53  L.  ed.  208,  228- 
230,  29  Sup.  Gt  Rep.  92;  McGowan 
V.  Parish,  237  U.  S.  285,  35  Sup.  Ct. 
Rep,  543,  59  L.  ed.  955. 

Fletcher,  by  his  return  to  the 
rule,  shows  that  he  has  j>erformed 
much  service  under  the  contract 
for  which  he  is  entitled  to  compen- 
sation. It  was  undoubtedly  the  in- 
tention of  the  parties  that  he  should 
be  permitted  to  prosecute  the  case 
to  a  final  determination.  Only 
by  this  means  could  he  earn  the 
fees  contemplated  by  the  contract. 
While  there  are  no  wor<U  of  grant 
in  the  contract,  it  is  a  '^principle 
even  of  the  common  law  that  words 
of  covenant  may  be  construed  as  a 
grant,  when  they  concern  a  present 
right."  Barnes  v.  Alexander,  232 
U.  S.  121,  58  L.  ed.  533,  34  Sup.  Ct. 
Rep.  276,  supra ;  Sharington  v. 
Strotton,  1  Plowd.  298,  308,  75  Eng. 
Reprint,  454;  Hogan  v.  Barry,  143 
Mass.  538,  10  N.  E.  253;  Ladd  v. 
Boston,  151  Mass.  585,  688,  21  Am. 
St.  Rep.  481, 24  N.  E.  868.  Fletcher 
was  given  a  present  right  "to  try  to 
earn  a  fee  contingent  upon  success." 
Barnes  v.  Alexander,  supra.  Hence 

he  was  vested  with  pn^i^.  ri^ht  •! 

an  interest  in  the  »t*orn«>T  t* 
cause  of  action. 
Gulf,  C.  &  S.  F.  R.  Co.  V.  MUler,  21 
Tex.  Civ.  App.  609,  53  S.  W.  709. 
Having  this  interest,  he  may,  in  ac- 
cordance with  the  principle  an- 
nounced in  Sullivan  v.  Tobin,  42 
App.  D.  C.  430,  intervene  in  tiie 
suit  to  protect  it. 

This  is  a  proceeding  in  equity, 
where  forms  may  be  disregarded. 
He  may,  l^erefore.  if  he  desires, 
prosecute  the  appeal,  the  same  as  if 
he  had  formally  intervened,  for  the 
purpose  of  having  his  interest  in 
the  litigation  deter- 
mined.  Whatever  iJSu^«ii«i  nvht 
he  does,  however,  Jj^/^'KS' 
must  be  done  on 
his  own  account,  for  he  has  no 
longer  any  right  to  represent  Kel- 
logg. That  right  was  terminated 
by  the  latter's  letter  revoking 
his  authority.  Wilkinson  v.  Til- 
den  and  Kappler  v.  Sumpter, 
supra.    To  say  that  Kellogg  had 
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a  right  to  put  an  end  to  his  au- 
thority to  represent  him  is  quite 
different  from  saying  that  the  court 
is  not  required  to  aid*Kellogg  in  do- 
ing so.  The  brief  filed  on  behalf  of 
Kellogg  may  be  considered  from 
now  on  as  Fletcher's  brief.  If 
Fletcher  elects  to  proceed  as  just  in- 
dicated, he  mast  signify  his  inten- 
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tion  to  do  so  by  a  writing  filed  with- 
in ten  days  from  the  handing  down 
of  this  opinion.  If  he  does  so  elect, 
the  motion  of  the  appellees  to  dis- 
miss will  be  overruled;  if  he  does 
not,  the  motion  will  be  sustained, 
and  the  appeal  dismissed,  without 
further  action  of  the  court,  at  ap- 
pellant's cost. 


ANNOTATION. 


Right  of  an  attornay  to  proMcnte  im  vpmI  to  protect  hit  contmgent  fee  not- 
withstanding de^re  of  client  to  dimin  qipenl  or  to  nibititiite  attomeyi. 


For  revocability  of  power  of  agency 
to  collect  interest  in  estate,  see  the 
annotation  to  Todd  t.  Superior  Ct  7 
A.LJK.  938. 

For  agreement  for  contingent  fee  as 
assignment  of  interest  in  judgment, 
see  the  annotation  to  Nichols  t.  Orr, 
2  A.L.R.  449. 

The  reader  is  reminded  that  the 
rights  of  an  attorney  under  a  partic- 
ular contract  for  a  contingent  fee, 
particularly  whether  under  it  he  may 
prosecute  the  original  case  for  his  own 
benefit,  are  matters  in  great  apparent 
confusion,  notwithstanding  the  efforts 
that  have  been  made  to  reduce  them  to 
rules. 

It  will  be  seen  that  in  the  reported 
case  (Kellogg  v.  Winchell,  ante, 
1169)  it  is  held  that  an  attorney  had  a 
right  to  prosecute  an  appeal  already 
taken  from  a  judgment  dismissing  a 
suit  brought  by  the  attorney  for  the 
construction  of  a  will,  the  undertaking 
on  appeal  having  been  executed  by  the 
client,  although  the  client  later  in- 
formed him  that  he  canceled  the  con- 
tract between  them,  and  directed  him 
to  proceed  no  further  in  the  case.  The 
contract  authorized  tiie  attorney  to 
commence  and  prosecute  such  suits, 
actions,  and  proceedings  as  he  might 
think  proper  to  protect  the  interest  of 
the  client  in  the  estate  of  his  deceased 
brother,  and  provided  that  the  attor- 
ney was  to  receive  for  his  services  a 
sum  equal  to  60  per  cent  of  any  amount 
obtained  by  his  client,  eitiier  directly 
or  indirectly,  through  his  efforts.  It 
was  further  provided  that  he  should 
not  be  entitled  to  any  fees  unless  he 


recovered  money  or  property  over  and 
above  that  to  which  the  client  was  en- 
titled under  the  terms  of  the  will.  The 
attorney^  pursuant  to  this  contract, 
did  certain  things,  anaong  them  being 
the  institution  of  this  suit,  and  it  was 
held  that  he  "was  vested  with  an  in- 
terest in  the  cause  of  action." 

In  Georgia,  cases  have  arisen  under 
a  statute  which  in  substance  declares 
that  "attorneys  at  law  shall  have  a 
Hen  upon  suits,  judgments,  and  de- 
crees for  money,  and  no  person  shall 
be  at  liberty  to  satisfy  said  suit,  judg- 
ment, or  decree  until  the  lien,  or 
claim  of  the  attorney  for  his  fees,  is 
fully  satisfied,  and  attorneys  at  law 
shall  have  the  same  right  and  power 
over  said  suits,  judgments,  and  de- 
crees, to  enforce  their  liens,  as  their 
clients  had,  or  may  have,  for  the 
amount  due  thereon  to  them."  Thus, 
in  Kunbrough  v.  Pitts  (1879)  63  Gs. 
496,  where  counsel  asserted  a  con- 
tingent fee  and  had  filed  a  bill  of  ex- 
ceptions alleging  error,  it  was  held 
that  "counsel  have  a  lien  on  a  suit 
undertaken  by  them  for  fees,  and  tci&s 
prosecute  such  suit  in  this  court  in 
the  name  of  the  client  for  the  recov- 
ery of  such  fees,  without  regard  to 
the  objections  of  the  client  and  his 
direction  to  dismiss. the  writ  of  error." 

So,  in  Walker  v.  Equitable  Mortg. 
Co.  (1902)  114  Ga.  862,  40  S.  B.  1010, 
where  counsel  alleged  that  tiieir  fees 
were  contingent  on  the  result  of  the 
litigation,  it  was  held  that  plain- 
tiff in  error  fn  this  court  cannot  with- 
draw a  writ  of  error  over  the  objec- 
tion of  his  counsel,  when  it  ^ppesra 
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that  the  litigation  is  such  that  it 
would,  if  successful,  result  in  a  recov- 
ery of  property  on  which  counsel 
would  have  a  lien  for  fees  earned  in 
the  case." 

(It  may  be  noted  that  it  was  similar- 
ly held,  under  a  similar  statute  in 
Alabama,  in  a  case  where  it  does  not 
appear  whether  the  fee  was  contin- 
gent or  not.  Fuller  v.  Lanett  Bleach- 
ing  Go.  (1914)  186  Ala.  117,  66  So. 
61.) 

In  Ingram  v.  Johnson  •  (1918)  — 
Ofcla.  — ,  176  Fac.  241,  however,  where 
an  appeal  by  defendants  was  dis- 
missed, the  court  said:  "The  attor- 
neys cannot  be  heard  to  object  to  a 
dismissal  of  the  appeal,  for  the  sole 
reason  that  they  had  a  contract  with 
one  of  the 'defendants  below  for  a  con- 
tingent fee.  Section  249,  Revised 
Laws,  1910:  'Should  the  party  to  any 
action  or  proposed  action,  whose  in- 
terest H  adverse  to  the  client  con- 
tracting with  an  attorney,  settle  or 
compromise  the  cause  of  action  or 
claim  wherein  is  involved  any  lien  as 
mentioned  in  the  preceding  sections 
hereof,  without  a  satisfaction  of  the 
attorney's  claim,  such  adverse  party 
shall  thereupon  become  liable  to  such 
attorney  for  the  fee  due  him  or  to  be- 
come due  him  under  his  contract  of 
emplosmient,  to  the  extent  of  reason- 
able compensation  for  all  services 
performed  by  him  In  connection  with 
said  action  or  contemplated  suit.' " 

In  Delaney  v.  Husband  (1899)  64  N. 
J.  L.  276,  45  Atl.  265,  it  was  held  that 
''tfae  fact  that  an  attorney  has  a  dis- 
puted agreement  with  his  client, 
which,  if  established^  would  entitle 
him  to  a  share  of  whatever  money 
might  be  recovered  in  a  certain  cause, 
will  not  warrant  the  attorney  in  pros- 
ecuting aa  attorney  of  record  for  his 
client^  but  against  her  will,  a  writ  of 
verror  to  reverse  a  judgment  rendered 
in  the  cause."  The  court  said  that  an 
attorney  may,  **by  lawful  agreement 
with  his  client,  obtain  an  interest  in 
the  cause  of  action,  or  in  any  recov- 
ery to  be  had  thereon,  which  he  will  be 
entitled  to  protect  and  enforce  by  such 
remedies  as  would  be  available  to  other 
persons  having  the  same  interest.  But 
as  these  rights  do  not  legally  grow  out 


of,  or  depend  upon,  his  position  as  at- 
torney of  record  in  an  undecided  cause, 
so  that  position  cannot  be  used  to 
maintain  them.  The  opposite  doctrine 
would  tend- to  subvert  that  confidence 
between  attorney  and  client,  during 
litigation  with  the  client's  adversary, 
which  public  policy  so  strongly  favors. 

In  State  ex  rel.  Ryan  v.  Miller 
(1918)  82  W.  Va.  490.  96  S.  E.  791, 
it  was  held  that  "where  the  plaintiff 
in  a  civil  suit  secures  the  services  of 
an  attorney  to  prosecute  the  same  up- 
on the  basis  of  receiving  compensa- 
tion '  out  of  any  recovery  had,  and  a 
trial  of  such  suit  results  in  a  verdict 
and  judgment  in  favor  of  the  defend- 
ant, the  plaintiff  is  under  no  obliga- 
tion to  such  attorney  to  prosecute  a 
writ  of  error  to  such  judgment,  and 
if  satisfied  with  the  judgment  of  the 
lower  court  may  refuse  to  prosecute 
such  writ  of  error." 

In  Counsman  v.  Modem  Woodmen 
(1903)  69  Neb.  713,  98  N.  W.  414.  a 
controversy  as  to  who  was  the  ben- 
eficiary under  an  insurance  policy,  the 
money  having  been  paid  into  court,  it 
was  held  that  "attorneys  who  have  un- 
dertaken to  establish,  for  a  contingent 
fee,  a  client's  right  to  a  fund  in  court, 
and  who,  -after  rendering  valuable 
services,  have  been  defeated  in  the  dis- 
trict court,  and  who  have  furnished  a 
supersedeas  bond  to  retain  the  fund 
and  are  taking  steps  to  have  the  de- 
cision against  their  client  reviewed  on 
error,  are  entitled,  when  their  client 
under  these  circumstances  refuses  to 
pay  them,  and  instructs  them  to  pro- 
ceed  no  further  on  her  behalf,  to  pros- 
ecute error  proceedings  in  her  name, 
on  their  own  behalf,  in  order  to  collect 
their  contingent  fee  out  of  the  fund 
still  in  court,  if  they  can  establish 
their  client's  right  to  it."  The  terms 
of  the  contract  do  not  appear.  It  was 
said  by  the  court  that  the  client's 
statement  to  her  attorneys  was  that 
she  had  received  nothing,  but  did  not 
wish  to  prosecute  the  case  further. 

Where  several  plaintiffs,  heirs  of  a 
decedent,  joined  in  an  action  to  set 
aside  an  order  admitting  to  probate  a 
will  of  such  decedent,  and  to  have  the 
will  decreed  to  be  revcdced  by  an  al- 
leged subsequent  will,  and  -for  leave 
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to  probate  the  posterior  will,  three  of 
the  plaintiffs,  after  an  appeal  from  a 
judgment  adverse  to  the  plaintiffs, 
moved  to  dismiss  the  action,  as  to 
themselves,  upon  the  payment  of  such 
proportion  of  the  costs  as  the  court 
found  just  and  equitable,  stating 
that  they  had  received  nothing,  and 
did  not  believe  they  had  a  good  cause 
of  action,  which  motion  was  resisted 
by  their  former  attorneys,  who  had  a 
contract  with  them  and  the  other 
plaintiffs  by  which  they  were  to  receive 
for  their  services  and  expenses  a  pro- 
portionate share  of  whatever  might  be 
recovered  by  judgment,  or  received  in 
settlement  or  compromise,  or  other- 
wise, it  being  further  agreed  *^hat  no 
settlement  or  compromise  can  or  shall 
be  made  by  any  of  the  parties  hereto, 
unless  consented  to  by  all  the  parties 
hereto,  and  unless  consented  to  by" 
a  certain  one  of  such  attonieys. 
Such  former  attorneys  had,  under 
such  contract,  expended  considerable 
money  in  the  prosecution  of  the  suit, 
and  earned  attorneys'  fees  for  services 
of  considerable  value.  It  was  held 
that  such  three  plaintiffs  were  enti- 
tled to  dismiss  the  action,  as  to  their 
interests  therein,  upon  payment  of  a 
proportionate  amount  of  taxable  costs* 
and  that  the  liability  of  the  plaintiffs 
moving  to  dismiss,  for  expenses  in- 
curred by  their  attorneys  and  for  the 
value  of  their  services  under  a  con- 
tract for  contingent  fees,  could  not  be 
litigated  or  determined  in  this  action, 
on  a  motion  to  dismiss  the  action  as  to 
such  plaintiffs.  The  court  observed: 
"We  are  not  asked  to  dismiss  the  ac- 
tion or  the  appeal.  It  is  only  asked  that 
the  three  parties  filing  the  motions  to 
dismiss  be  allowed  to  discontinue  the 
litigation  as  it  affects  them,  and 
that  the  cause  of  action  stated  in  the 
petition  as  to  them  be  dismissed  upon 
the  payment  of  costs,  on  terms  to  be 
fixed  by  the  court  as  just  and  equi- 
table. This  is  a  right  which  should  not 
be  denied  them.  Whether  the  at- 
torneys representing  the  moving 
plaintiffs  prior  to  the  time  of  iiling 
their  motions  to  dismiss  have  obtained 
any  lien  on,  or  interest  in.  the  cause 
of  action,  which  will  permit  of  their 
prosecutiott  of  the  proceeding  to  final 


determination  and  judgment  in  their 
own  name,  or  in  the  name  of  the  par- 
ties to  the  orignal  action,  for  the  en- 
forcement of  their  rights  under  their 
contract  of  employment^  and  tiie  pro- 
tection of  the  interests,  if  any,  which 
they  possess  in  the  subject-matter  of 
the  action,  presents  a  question  not 
now  properly  before  us,  and  which  we 
need  not  here  discuss  or  determine." 
Williams  v.  Miles  (1902)  63  Neb.  861, 
89  N.  W.  455. 

In  Marshall  v.  Smith  (1913)  —  Tex. 
Civ.  App.  — .  158  S.  W.  1047.  where 
pending  an  appeal  and  prior  to  the 
filing  by  the  appellants'  attorneys  of 
their  power  of  attorney  in  the  papers 
of  the  cause  transferring  to  them  an 
interest  in  the  suit,  the  parties  had 
fully  compromised  all  matters  at  issue 
between  them,  wherein  it  was  agreed 
that  appellants, '  in  consideration  of 
such  settlement^  would  dismiss  the 
appeal,  the  appellees  having  no  notice 
actual  or  constructive  of  the  interest 
of  said  attorneys  in  said  cause  of  ac- 
tion at  the  time  of  such  agreement,  it 
was  held  that  the  appeal  must  be  dis- 
missed notwithstanding  the  opposi- 
tion of  said  attorneys  for  t^e  appel- 
lants. 

Reference  may  be  made  to  Gage  v. 
Atwater  (1902)  186  Cal.  170,  68  Pac. 
581  (not  a  very  clearly  reported  case) , 
where  it  appears  from  the  repert  that 
a  decision  in  favor  of  the  plaintiffs 
in  ejectment  was  rendered  June  29, 
that  on  July  6  the  defendants  notified 
their  attorney  that  they  would  apply 
for  an  order  substituting  another 
attorney  in  his  stead;  that  judgmrat 
for  the  plaintiffs  was  entered  July 
17,  and  that  on  August  4  an  order 
substituting  the  said  other  attorney 
was  made.  After  the  court's  de- 
cision in  the  cause  the  client  in- 
formed the  attorney  that  he  did 
not  desire  to  proceed  any  further 
with  the  litigation,  and  conveyed  his 
interest  in  the  land  to  the  plaintiffs. 
The  court  in  afiirming  the  order  of  sub- 
stitututton  stated,  inter  alia,  ttiat  it 
appeared  that  the  attorney  did  not 
claim  "any  interest  in  the  land  in- 
volved in  the  action,  and  that  the 
terms  of  his  emplogrment  as  attorney  in 
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the  cause  wwe  that  he  shonM  receive 
a  reasonable  compensation  for  his 
services  in  case  of  success,  and 
should  receive  no  compensation  un- 
less he  should  be  successful.  It  also 
appears  that  he  had  advanced  to  At- 
water  [the  client]  certain  moneys 
with  which  to  defray  the  expenses  in- 
curred in  the  action*  a  portion  of 
which,  however,  had  been  repaid,  and 
that  owing  to  the  pecuniary  inability 
of  Atwater  he  is  unable  to  collect  from 
him  the  compensation  to  which  he 


claims  to  be  entitled;  or  the  amount 
unpaid  for  the  advances  made  during 
the  continuance  of  the  proceeding." 
The  court  said  further  as  to  the  ap- 
peal: "No  objection  has  been  made 
to  the  hearing  of  the  appeal  herein, 
and  we  have  considered  it  as  if  the  or- 
der were  appealable.  We  do  not,  how- 
ever, wish  onr  silence  upon  that 
question  to  be  taken  as  indicating  any 
opinion  upon  the  question,  or  as  a  prec- 
edent to  be  hereafter  relied  upon.'* 

B.  B.  B. 


ALBERT  E.  WHITE 

V. 

EASTERN  MANUFACTURING  COMPANY  et  al.,  Appts. 

Maine  Supreme  Judtetal  CouH  mm  March  IS,  1021. 

(—  Me.  — ,  112  AtL  841.) 

Workmen's  compensation  —  injury  as  member  of  vohinteer  fire  depart- 
ment —  arising  out  of  employment. 

An  injury  to  an  employee  by  turning  his  ankle  when  he,  as  a  member 
of  the  village  volunteer  fire  department,  is  hastening  from  the  plant  to 
respond  to  a  fire  alarm,  does  not  arise  out  of  or  in  the  course  of  his  em- 
ployment within  the  meaning  of  the  Workmen's  Compensation  Act,  al- 
though it  occurred  within  the  plant  and  the  employee  was  given  the  time 
necessarily  expended  in  performing  his  duties  as  fireman. 

{See  Twte  on  this  guesHon  beginning  on  page  1169.] 
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T.  Gardiner,  for  respondents: 

It  was  error  for  the  chairman  of  the 
industrial  accident  commission  to  find 
that  the  accident  arose  out  of  and  in 
the  course  of  the  employment. 

Mailman's  Case,  118  Me.  172,  106 
Atl.  606;  Westman's  Case,  118  Me.  133, 
106  Atl.  532;  William  Sinclair  v.  Carl- 
ton, 7  B.  W.  C.  C.  937,  51  Scot.  L.  R. 
769 ;  Pierce  v.  Boyer-Van  Kuran  Lum- 
ber &  Coal  Co.  99  Neb.  321,  L.R.A. 
1916D,  970,  156  N.  W.  509;  Urban  v. 
Topping  Bros.  184  App.  Div.  633,  172 


Lambert.  66  Ind.  App.  246,  118  N.  E. 
162,  W.  C.  L.  J.  347;  Rochford'a  Case, 
234  Mass.  93,  124  N.  E.  891;  O'Toole's 
Case.  229  Mass.  165,  118  N.  E.  303; 
Mann  v.  Glastonbury  Knitting  Co.  90 
Conn.  116,  L.R.A.1916D,  368,  12  N.  C. 
C.  A.  891 ;  Carnahan  v.  Mailometer  Co. 
201  Mich.  153,  167  N.  W.  9;  Clark  v. 
Clark,  189  Mich.  652,  155  N.  W.  507; 
Berg  V.  £,re&t  Lakes  Dredge  &  Dock 
Co.  173  App.  Div.  82,  158  N.  Y.  Supp. 
718 ;  Ocean  Acci.  &  G.  Co.  v.  Industrial 
Accident  Conunission,  178  Cal.  313, 
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L.R.A.1917B,  336,  159  Pac.  1041 ;  Hat- 
ter V.  Payne,  1  Cal.  Ind.  Acci.  Com. 
482. 

Mr.  Albert  E.  White  in  propria 
persona. 

Sfear,  J.,  delivered  the  opinion  of 
,the  court: 

This  case  comes  before  the  law 
court  on  an  appeal  from  a  decision 
of  the  chairman  of  the  industrial 
accident  commission  of  Maine,  ren- 
dered and  filed  in  the  office  of  said 
commission  October  27,  1920. 

On  August  3,  1920,  the  claimant 
was  employed  as  a  cleaner  by  the 
Eastern  Manufacturing  Company 
at  their  mill  in  South  Brewer, 
Maine.  He  was  also  a  member  of 
the  volunteer  fire  department  of 
South  Brewer,  and  .received  from 
that  organization  a  salary  of  $65 
per  year,  dependent  upon  his  at- 
tendance at  fires.  It  was  the  custom 
of  the  Eastern  Manufacturing  Com- 
pany to  allow  their  employees  who 
belonged  to  the  municipal  fire  de- 
partment to  leave  their  work  for  the 
purpose  of  attending  fires,  and  no 
deduction  was  made  from  their 
"wages  for  time  so  lost.  At  11  A.  m., 
August  3,  1920,  the  city  fire  alarm 
sounded,  and  the  claimant  left  his 
work  inside  his  employer's  building 
and  started  for  the  fire.  He  ran 
down  a  platform,  and  on  reaching  a 
flight  of  five  or  six  steps  at  the  tnd 
jumped  entirely  over  the  steps,  re- 
ceiving a  slight  injury  to  his  ankle 
on  striking  the  ground.  He  contin- 
ued to  the  fire,  but  was  incapacitat- 
6d  for  his  work  at  the  Eastern 
Manufacturing  Company  for  thef 
next  thirteen  days.  His  petition 
requested  compensation  for  an  in- 
jury arising  out  of  and  in  the  course 
of  his  employment.  Hearing  was 
held  on  the  same,  and  the  commis- 
sioner awarded  compensation  for  a 
period  of  three  days  commencing 
ten  days  after  the  accident. 

At  the  hearing  before  the  chair* 
man  of  the  industrial  accident  com- 
mission there  was  no  conflict  of  tes- 
timony or  dispute  as  to  the  manner 
in  which  the  accident  occtrred  and 
the  injury  received. 

ThQ  decision  of  the  chairman  in 
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favor  of  the  petitioner  is  based  ujm 
the  following  finding  in  which  it  is 
said :  "Universally  compensation 
has  been  awarded  an  employee,  in- 
jured accidentally  while  going  to  his 
work  or  leaving  his  work,  if  he  be 
still  on  the  company's  premises  and 
conducting  himself  in  a  proper  man- 
ner. In  the  case  at  bar  Mr.  White 
was  leaving  his  work,  as  he  had  a 
right  to  do.  Under  such  circum- 
stances he  was  still  on  the  com- 
pany's premises.  Had  he  been  in- 
jured similarly  on  the  way  out  to 
lunch  or  at  the  close  of  the  day, 
there  can  be  no  doubt  he  would  have 
been  entitled  to  compensation." 

Upon  the  foregoing  statement  of 
facts,  the  finding  of  the  chairman, 
the  only  question  presented  upon  the 
appeal  is  whether  or  not  upon  the 
undisputed  facts,  as  a  matter  of  law, 
the  accident  arose  "out  of  and  "in 
the  course  of  the  employment 

There  is  no  doubt  whatever  that, 
when  an  accident  occurs  to  an 
employee,  conducting  himself  prop* 
eriy,  upon  the  premises  of  the  em- 
ployer while  coming  to  or  departing 
from  his  work,  such  accident  falls 
within  the  provisions  of  the  stat- 
ute, as  it  is  absolutely  necessary  that 
an  employee  must  come  and  go.  in 
order  to  engage  in  an  employment 
at  all.  Consequently  an  accident 
happening  to  him  under  such  condi- 
tions both  arises  "out  of*'  and  "in 
the  course  of"  his  employment.  But 
that  is  not  the  case  at  bar. 

In  Westman's  Case,  118  Me.  133, 
106  Atl.  632,  it  was  decided  that 
under  the  terms  of  the  statute  and 
the  rules  of  evidence  it  was  incum- 
bent upon  the  claimant  for  compen- 
sation to  assume  the  burden  of  proof 
that  his  injury  occurred: 

(a)  By  accident. 

(b)  That  the  accident  arose  out 
of  the  employment. 

(c)  That  the  accident  arose  in 
the  course  of  the  employment. 

Then  the  opinion  proceeds  to  dif- 
ferentiate between  the  meaning  of 
the  phrases  "arises  out  of"  and  "in 
the  course  of,"  as  follows:  *^ven  if 
there  be  an  accident  which  occurred 
in  the.  course  of  the  employment^  if 
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at  did  not  arise  out  of  the  employ- 
ment»  there  can  be  no  recovery ;  and 
even  though  there  be  an  accident 
which  arose  out  of  the  employment, 
if  it  did  not  arise  in  the  course  of 
the  employment,  there  can  be  no  re- 
covery," 

Under  the  above  distinction,  an 
accident  must  both  "arise  out  of" 
and  be  "in  the  course  of  the  em- 
ployment. 

The  petitioner  was  employed  to 
do  certain  work  in  the  mill  of  the 
respondents.  He  was  engaged  in 
this  work  when  the  fire  alarm 
sounded.  At  that  moment  he  ceased 
to  work  for  the  respondents,  and 
started  on  the  run  from  the  mill  to 
begin  work  in  the  pay  of  the  fire 
department.  The  work  in  the  fire 
department  was  no  part  of,  and  had 
no  connection  with,  his  duties  of  em- 
ployment in  the  mill. 

It  is  perfectly  evident  that  at 
some  point  and  some  moment  his 
employment  ended  with  the  mill 
and  commenced  with  the  fire  depart- 
ment. By  no  process  of  reasoning 
can  the  point  of  separation  between 
these  two  employments  be  fixed,  ex- 
cept at  the  time  he  left  his  employ- 
ment for  the  respondent  and  began 
his  emplo3rment  for  the  fire  com- 
pany. He  could  not  be  working  for 
both  at  the  same  time. 

The  fact  that  he  was  upon  the 
premises  when  the  accident  occurred 
can  have  no  bearing  upon  the  ques- 
tion, unless  the  accident  arose  out 
of  or  in  the  course  of  his  employ- 
ment. 

The  interpretation  of  the  phrases 
^'out  of  and  "in  the  course  of"  have 
been  fully  reviewed  in  Westman's 
Case,  118  Me.  1S3, 106  Atl.  632,  and 
Mailman's  Case,  118  Me.  172,  106 
Atl.  606. 

In  the  former  case  the  court  says : 
'*The  great  weight  of  authority 
sustains  the  view  that  these  words 
'arising  out  of  mean  that  there 
must  be  some  causal  connection  be- 
tween the  conditions  under  which 
the  employee  worked  and  the  injury 
which  he  received.  ...  It  ex- 
cludes an  injury  which  cannot  fair^ 
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be  traced  to  the  employment  as  a 
contributing,  proximate  cause,  and 
which  comes  from  a  hazard  to  which 
the  workman  -would  have  been 
equally  exposed  apart  from  the  em- 
ployment." 

"The  accidents  arising  out  of  the 
employment  .  .  .  are  t^ose  in 
which  it  is  possible  to  trace  th&  inr 
jury  to  the  nature  of  the  employee's 
work,  or  to  the  risks  to  which  the 
employer's  business  exposes  the  em- 
ployee." 

It  might  with  safety  be  said  that, 
in  order  for  tiie  accident  to  "arise 
out  of"  the  employment,  the  em- 
ployment must  have  hemi  the  prp3^- 
imate  cause  of  the  accident. 

In  Westman's  Case  it  is  said: 
"An  injury  is  received  in  the  course 
of  the  employment  when  it  comes 
while  the  workman  is  doing  the  duty 
which  he  is  employed  to  perform." 

In  Mailman's  Case,  118  Me.  172, 
106  Atl.  606,  the  court  says :  "Both 
of  these  elements  must  appear.  The 
accident  must  have  arisen  out  of  and 
in  the  course  of  the  employment. 
In  other  words,  it  must  have  been 
due  to  a  risk  to  which  the  deceased 
was  exposed  while  employed  and  be- 
cause employed." 

We  are  of  the  opinion  that,  in 
the  present  case, 
the  accident  of 
which  the  petition- 
er complains  did 
not  arise  "out  of" 
nor  "in  the  course 
of"  his  employment. 

It  did  not  "arise  out  of"  because, 
when  the  petitioner  dropped  his 
broom  in  the  mill,  he  left  his  work 
for  the  time  being  for  the  respond- 
ents, and  when  he  started  for  the 
fire  began  his  work,  for  the  time  be- 
ing, for  the  fire  department.  He 
was  responding  to  the  call  of  a  dif- 
ferent employer  and  on  his  way  to 
engage  in  the  new  employment.  His 
work  in  the  mill  did  not  at  all  re- 
quire him  to  leave  the  mill  at  the 
time  he  started  for  the  fire.  It  was 
because  of  the  fire,  and  not  because 
of  his  work  in  the  mill,  that  he  pro- 
ceeded to  leave  the  building.  He 
happened  to  be  in  the  mill  when  the 
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alarm  sounded,  and  hence  had  to 
leave  the  mill,  not,  however,  in  do- 
ing a  mill  duty,  but  a  fireman's 
duty. 

The  accident  did  not  "arise  out 
of"  his  employment,  because  there 
was  no  causal  connection  between 
the  petitioner's  work — what  he  was 
doing  at  the  time  of  the  accident — 
and  the  injury  which  he  received. 
Not  his  employment  in  the  mill,  but 
his  employment  in  the  fire  depart- 
ment, in  which  he  was  engaged 
when  leaping  over  the  steps,  was 
the  proximate  cause  of  the  ac- 
cident. 

Nor  do  we  think  the  risk  arose 
*'in  the  course  of"  the  employment. 
Westman's  Case  states  the  rule  un- 
der this  head  as  follows:  "An  in- 
jury ia  received  in  the  course  of  the 
employment  when  it  comes  while 
the  workman  is  doing  the  duty 
which  he  is  employed  to  perform." 

The  risk  did  not  arise  in  the  pres- 
ent case  because  the  petitioner  was 
"doing  the  duty  which  he  was  em- 
ployed to  perform."  The  risk  was 
due  to  the  call  of  the  fire  depart- 
ment. It  would  have  been  precisely 
the  same,  under  the  contract  with 
the  fire  department,  had  he  been 
working  in  any  other  employment, 
whatever  it  might  have  been.  His 
work  in  the  fire  department  had  no 
connection  with  his  work  in  the  mill. 
Wherever  he  was  or  whatever  he 
was  doing,  at  the  sound  of  the  alarm 
it  was  his  duty  to  drop  his  employ- 
ment and  forthwith  assume  his  du- 
ties as  a  fireman.  He  happened  to 
be  in  the  mill  at  the  time,  but  upon 
the  alarm  his  duty  by  contract  be- 
gan with  the  fire  department. 

Accordingly,  the  risk  to  which  the 
petitioner  was  exposed  in  going  to 
the  fire  was  not  at  all  "because  he 
was  employed"  by  the  defendant, 
but  because  he  was  employed  by  the 
fire  department,  in  the  important 
duty  which  that  connection  imposed 
upon  him  of  at  once  leaving  his  reg- 
ular work  to  engage  in  the  fire  de- 
partment work  in  protecting  the 
community  against  the  ravages  of 
fire. 

Analogous  to  the  case  at  bar  is 


Pierce  v.  Boyer-Van  Kuran  Lumber 
&  Coal  Co.  99  Neb.  321.  L.RA. 
1916D,  970, 156  N.  W.  609,  in  which 
it  is  said :  "There  is  no  doubt,  un- 
der the  many  authorities  cited  by 
both  parties,  that  if  the  workman 
abandons  his  employment,  even  for 
a  short  time,  and  engages  in  play,  or 
some  occupation  entirely  foreign  to 
his  employment,  he  is  not  entitled  to 
compensation  for  an  accident  by 
which  he  is  injuried  while  so  doing." 

See  also  Urban  v.  Topping  Bros. 
184  App.  Div.  633,  172  N.  Y.  Supp. 
432;  Inland  Steel  Co.  v,  Lambert, 
66  Ind.  App.  246,  118  N.  E.  162; 
Rochford's  Case,  234  Mass.  93, 124 
N.  £.  891. 

The  rule  seems  to  be  well  stated 
by  the  associate  legal  member  of  the 
Maine  industrial  accident  commis- 
sion, in  Doughty  v.  Sargent  Den- 
nison  Co.,  in  a  decision  rendered 
March  18, 1920,  as  follows :  "Clear- 
ly compensation  is  not  recoverable 
where  an  employee  is  injured  while 
doing  sometMng  solely  for  his  own 
benefit;  where,  although  the  injury 
arises  from  the  risk  of  the  occupa- 
tion, it  is  received  while  the  em- 
ployee has  turned  aside  from  the 
employment  for  his  own  purpose." 

See  also  cases  cited  under  the 
above  decision. 

We  discover  no  rule  of  law  or  rea- 
son in  view  of  which  it  can  be  said 
that  the  accident  and  the  injury  for 
which  the  petitioner  claims  compen- 
sation arose  "out  of"  and  "in  the 
course  of"  his  employment.  This 
case  is  of  little  consequence  in  the 
amount  involved  ($6.43)  either  to 
the  employer  or  to  the  employee,  but 
it  is  important  in  arriving  at  a 
proper  interpretation  of  the  statute 
applicable  to  such  a  case. 

In  arriving  at  the  above  conclu- 
sion, we  do  not  lose  sight  of  the  well' 
settled  rule  that  the  Compensation 
Act  (Rev.  Stat.  1916.  chap.  50) 
should  receive  a  liberal  construction, 
so  that  its  beneficent  purpose  may 
be  reasonably  accomplished.  Its 
provisions,  however,  cannot  be  just- 
ly or  legally  extended  to  the  degree 
of  making  the  employer  an  insurer 
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of  his  workmen  against  all  misfor- 
tunes, however  received,  while  they 
happen  to  be  upon  his  premises. 
Such  was  not  the  intent  of  the  stat- 
ute. 

The  employer  has  rights  as  well 
as  the  employed.  Their  rights 
stand  upon  an  equahty  in  the  eye  of 
the  law.  Perversion  of  the  law, 
either  to  benefit  the  employee  or 
protect  the  employer,  has  the  tend- 


ency only  to  bring  the  law  into  con- 
tempt. This  Compensation  Act, 
therefore,  should  be  administered 
with  great  care  and  caution,  with 
judicial  discretion  and  impartial 
purpose,  striving  only  to  discover 
the  spirit  and  the  letter  of  the  law, 
and  to  apply  them  without  fear  or 
favor. 

Appeal  sustained. 

Compensation  denied. 


ANNOTATION. 

WoriniMD's  compen— tion  t  ngary  while  leavmg  ^ace  «>f  en^oynMiit  aA 

imwial  time  for  PUpOMB  not  COBHectoJ  Wllll  dlS  MIQll^niMBt* 


This  annotation  does  not  include 
cases  where  a  seaman  went  ashore 
with  leave,  for  his  own  purposes. 

It  will  be  observed  that  in  the  re- 
ported case  (White  v.  Eastern  Mfg. 
Co.  ante,  1165),  it  was  decided  that  an 
injury  to  an  employee,  who  was  a 
member  of  the  village  volunteer 
fire  department,  by  turning  his  an- 
kle in  hurrying  from  the  plant  at 
an  unusual  time  in  response  to  a 
fire  alarm,  did  not  arise  out  of.  nor 
in  the  course  of,  his  employment 
within  the  meaning  of  the  Work- 
men's Compensation  Act,  although 
he  was  given  the  time  necessarily 
expended  in  performing  his  duties 
as  volunteer  fireman.  The  court  stated 
that  he  left  his  work  for  hla  regular 
employer  when  he  dropped  his  broom, 
and  that  when  he  started  for  the  fire 
he  began  his  work  for  the  fire  depart- 
ment; that  his  work  at  the  mill  did  not 
refluire  him  to  leave  the  plant  at  the 
unusual  time  he  started  for  the  fire; 
that  it  was  because  of  the  fire,  and 
not  because  of  his  work  in  the  mill, 
that  he  proceeded  to  leave  the  plant 
where  he  happened  to  be  when  the 
alarm  sounded,  and  from  which  he 
started  to  do  a  fireman's  duty.  Had 
the  employee  been  injured  while  leav- 
ing the  employer's  premises  at  the 
regular  time  when  the  other  employ- 
ees ceased  work,  at  noon,  or  at  night, 
compensation  might  have  been  allowed, 
but  in  the  instant  case,  as  the  court 
states,  the  stopping  of  work  for  the 
employer  at  the  unusual  time,  and  the 
16  A.L.R.— 74. 


hurrying  from  the  plant,  in  the  course 
of  which  the  injury  occurred,  were  not 
required  or  demanded  by  his  regular 
employer,  but  were  done  solely  to  ful- 
fil his  duty  as  a  iireman.  It  will  be 
observed  that  the  injury  was  due  to 
the  circumstances  of  his  leaving,  i.  e., 
his  hurrying  to  respond  to  the  alarm, 
rather  than  to  the  fact  that  he  was 
leaving  at  an  unusual  time. 

The  court  apparently  attaches  no 
importance  to  the  fact  that  the  occa- 
sion of  his  leaving  was  the  perform- 
ance of  a  duty  to  the  public  as 
a  fireman.  That  feature  has  been 
considered  in  other  cases,  in  which, 
however,  the  injury  did  not,  as  in  the 
reported  case  (White  v.  Eastern 
Mfg.  Co.),  occur  while  the  employee 
was    on   the    employer's  premises. 

Thus,  in  Kennelly  v.  Stearns  Salt 
&  Lumber  Co.  (1916)  190  Mich.  628, 
167  N.  W.  378,  it  was  held  that  the 
injury  did  not  arise  out  of,  or  during 
the  course  of,  the  employment,  where 
it  appeared  that  an  employee  of  a 
lumber  company,  while  engaged  in 
work  for  his  employer,  was  ordered 
by  the  state  fire  warden  to  go  and  as- 
sist in  extinguishing  a  forest  fire,  and 
that  while  so  doing,  and  while  under 
the  warden's  orders,  he  received  an 
injury,  although  he  was  paid  for  the 
time  by  his  employer,  who  was  reim- 
bursed by  the  state.  The  court  here 
stated  that  the  statute  authorized  the 
warden  to  call  able-bodied  men  to  his 
assistance,  and  that  it  could  not  be 
said  that,  while  the  claimant  was 
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working  under  the  warden's  orders  in 
putting  out  the  fire,  he  was  engaged  in 
hia  regular  employment. 

But  in  McPhee's  Case  (1915)  222 
Mass.  1,  109  N.  E.  638,  10  N.  C. 
C.  A.  257,  a  finding  was  held  justi- 
fied that  the  injury  resulting  in  the 
employee's  death  arose  out  of,  and 
in  the  course  of,  his  employment, 
where  it  appeared  that  he  was  the 
superintendent  of  an  amusement 
park,  for  which  he  had  organized  a  fire 
department;  that  he  was  also  a  vol- 
unteer member  of  the  town  fire  depart- 
ment; that  a  fire  broke  out  in  a  garage 
40  feet  from  the  employer's  plant,  and 
that  he  and  a- member  of  the  compa- 
ny's department  took  the  employer's 
chemic^,  with  the  general  manager's 
consent,  and  used  it  to  put  out  the 
fire;  that  he  stayed  until  the  fire  was 
out,  and  that,  after  having  done  all 
possible  with  the  chemical,  he  went 
onto  a  ladder  and  assisted  in  putting 
out  the  fire,  and  that,  as  a  consequence 
of  getting  wet  and  inhaling  smoke, 
pneumonia  and  death  followed.  The 
court  said:  "While  the  deceased  was  a 
member  of  the  town  fire  department, 
and  as  such  required  to  attend  the 
fire,  it  well  might  be  that  his  para- 
mount duty  was  owed  to  the  subscrib- 
er to  protect  its  property  from  de- 
struction by  fire  and  to  prevent  thereby 
a  panic  among  its  patrons  and  the  dis- 
aster which  might  ensue.  It  does  not 
seem  to  us  possible  to  say  as  matter  of 
Isw  that,  when  he  had  exhausted  the 
chemical  of  the  subscriber  and  began 
working  in  connection  with  the  fire 
apparatus  of  the  town,  he  ceased 


acting  primu*ily  in  the  interests  of 
his  employer,  who  was  the  subscxrabert 
and  began  working  exclusively  for 
the  town.  The  interests  of  his  general 
employer  in  the  extinguishment  of  a 
fire  in  such  threatening  proximity  to 
its  property  well  may  have  been  found 
to  have  been  ao  dominant  as  to  absorb 
the  exclusive  attention  of  McPhee,  and 
to  have  rendered  him  in  the  direction 
of  his  own  conduct,  chiefly  concerned 
to  act  for  its  interests  as  to  the  mesiu 
employed  and  the  result  to  be  achieved 
In  the  particular  service  of  extinguish- 
ing the  fire.    If  this  was  so,  then  hia 
efforts  were  directed  to  the  promo- 
tion of  the  business  of  that  general 
employer,  even  though  it  happened 
that  at  the  same  time  he  was  acting 
in  accordance  with  his  obligation  to 
the  town  fire  department.   Bat  under 
such  circumstances  the  latter  would 
be  accidental  and  subsidiary,  while 
the  substantial  and  preponderant  fac- 
tor controlling  his  action  would  be 
the  duty  owed  to  hia  employer,  who 
was  the  subscriber." 

It  has  been  held  that  the  accident 
did  not  arise  out  of  the  employment 
in  a  case  where  one  l«ft  work  at  a  rail- 
road roundhouse  during  working  hours 
for  the  purpose  of  getting  his  pay 
check  cashed,  in  violation  of  a  special 
prohibition  that  men  should  not  leave 
work,  especially  for  the  purpose  of 
obtaining  money  on  their  pay  checks, 
and  to  avoid  being  seen  hy  the  time 
checker  be  crossed  the  railroad  yards, 
where  he  was  forbidden  to  go,  and  was 
killed  while  so  doing.  Lavery  v.  Grand 
Trunk  R.  Co.  (1916)  Rap.  Jud.  Qnebee 
48  C.  S.  278.  J.  T.  W. 


WIRELESS  SPECIALTY  APPARATUS  COMPANY 

V. 

MICA  CONDENSER  COMPANY,.  Limited,  et  bL 
(Two  cases.) 

MaBMettusetts  Supreme  JuateUU  Court— June  3,  lOZl. 

(—  Mass.  — ,  131  N.  E.  807.) 

Master  and  servant  —  right  to  servant's  invention. 
1.  An  invention  made  by  an  employee  in  tiie  course  of  his  employment 
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and  at  his  employer's  expense  is  tibe  property  of  the  inventor  unless  he 
has,  by  the  terms  of  his  employment  or  otherwise,  agreed  to  transfer  to 
his  employer  its  ownership  as  distinguished  from  its  use. 
[See  note  on  this  question  beginning  on  page  1177.] 

nnployment  to  make  invention  —    secret  processes  which  his  former  em> 


effect. 

2.  One  employed  to  devise  or  per- 
fect an  instrument  or  process  cannot, 
after  kccoraplishing  the  work,  assert 
title  thereto  as  against  his  employer. 

ISee  18  R,  C.  L.  500.] 

—  invention  in  experimental  work 
supervised  by  employer. 

S.  Inventions  made  by  an  employee 
while  wholly  engaged  in  experimental 
work  to  develop  a  process  for  the  em- 
ployer under  the  direction  of  the 
employer's  superintendent  cannot  be 
claimed  by  the  employee,  although 
there  was  no  agreement  as  to  the  title 
to  future  inventions. 

—  right  of  employee  leaving  employ- 
ment  —  trade  secrets. 

4.  An  employee  leaving  his  employ- 
ment has  a  right  to  use  in  other  busi- 
ness his.  general  knowledge,  experi- 
ence, memory,  and  skill,  so  long  as  he 
does  not  use  or  disclose  any  of  the 


ployer  was  entitled  to  keep  for  his 
own  use  and  as  to  which  he  had  ex- 
clusive property  rights. 

[See  18  R.  C.  L.  501,  502.] 
Trade  Becrets  —  involving  patent  — 

right  to  restrain  use  of. 

6.  The  fact  that  an  invention  is 
patentable  does  not  bar  its  owner 
from  equitable  relief  against  those 
disclosing  its  existence  and  details  in 
violation  of  trust  and  confidence,  nor 
as  against  those  who  obtain  knowl- 
edge through  such  violation  with  no- 
tice and  purpose  to  make  use  thereof. 
Injunction  —  against  disclosing  trade 

secrets. 

6.  Former  employees  and  those  who 
employ  them  with  notice  may  be  en- 
joined from  disclosing  secret  proc- 
esses pertaining  to  the  former  em- 
ployer's business,  knowledge  of  which 
they  gained  while  In  bis  employ. 

[See  18  R.  C.  L.  601.] 


Reservation  and  report  by  the  Superior  Court  for  Suffolk  County 

(Lawton,  J.),  for  consideration  of  the  full  court,  of  consolidated  suits  to 
compel  the  assignment  to  plaintiff  of  applications  for  patents  and  inven- 
tions covered  thereby,  to  establish  its  rights  in  cei^in  alleged  trade 
secrets,  and  to  enjoin  the  use  or  disclosure  by  defendants  of  secret  processes 
and  apparatus  belonging  to  plaintiff.  Decree  for  plaintiff. 
The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  R.  G.  Dodge  and  H.  F.  Ly-    68  L.  T.  N.  S.  131,  41  Week.  Rep.  405; 


man,  for  plaintiff : 

Plaintiff,  whose  business  in  mag- 
neto condensers  has  been  practically 
ruined  as  a  result  of  the  defendant's 
conspiracy  to  steal  its  secret  processes 
and  information,  is  entitled  to  a  rem- 
edy. 

Peabody  v.  Norfolk,  98  Mass.  452, 
96  Am.  Dec.  664;  American  Stay  Co. 
V.  Delaney,  211  Mass.  229,  97  N.  E. 
911,  Ann.  Cas.  1913B,  .509;  Essex 
Trust  Co.  V.  Enwright,  214  Mass.  507, 
47  L.R,A.(N.S.)  567,  102  N.  E.  441; 
Aronson  v.  Orlov,  228  Mass.  1,  116  N. 
E.  951. 

Former  employees  of  the  plaintiff 
should  be  restrained  from  divulging 
or  making  use  of  information  of  vari- 
ous kinds,  which  they  themselves  had, 
in  whole  or  in  part,  collected  for  it. 

Lamb  v.  Evans  [1893]  1  Ch,  218, 
62  L.  J.  Ch.  N.  S.  404,  2  Reports,  189. 


Empire  Steam  Laundry  Co.  v.  Loziec, 
165  Cal.  95,  44  L.R.A.(N.S.)  1169,  130 
Pac,  1180,  Ann.  Cas.  19140,  628; 
Grand  Union  Tea  Co.  v.  Dodds,  164 
Mich.  50,  31  L.R.A,(N.S.)  260,  128  N. 
W.  1090;  Stevens  &  Co.  v.  Stiles,  29 
R.  I.  399,  20  L.R.A.(N.S.)  983,  71  Atl. 
802,  17  Ann.  Cas.  140;  Westervelt  v. 
National  Paper  &  Supply  Co.  154  Ind. 
673,  57  N.  E.  552;  Luckett  v.  Orange 
Julep  Co.  271  Mo.  289,  196  S.  W.  740; 
Pomeroy  Ink  Co,  v.  Pomeroy,  77  N.  J. 
Eq.  293,  78  Atl.  698;  Baldwin  v.  Von 
Micheroux,  5  Misc.  386,  25  N.  Y.  Supp. 
857,  83  Hun,  43,  31  N.  Y.  Supp.  696; 
MacBeth-Evans  Glass  Co.  v.  Schnel- 
bach,  239  Pa.  77,  86  Atl.  688. 

Plaintiff  acquired  property  rights 
in  the  inventions  in  question,  either 
by  virtue  of  an  express  agreement  en- 
tered into  at  the  conference  of  March 
18,  1919,  or  by  virtue  of  the  implied 
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agreement  to  be  inferred  team  the  re- 
lation of  the  parties,  their  conduct, 
and  all  the  surrounding  circum- 
stances. 

Luckett  V.  Orange  Julep  Go.  271  Mo. 
289,  196  S.  W.  740;  Pomeroy  Ink  Go* 
V.  Pomeroy,  77  N.  J.  Eq.  293,  78  Atl. 
698;  Baldwin  v.  Von  Micheroux,  6 
Misc.  386,  26  N.  Y.  Supp.  867;  Silver 
Spring  Bleaching  &  Dyeing  Co.  t. 
Woolworth,  16  R.  I.  729,  19  Atl.  S28; 
American  Stay  Co.  v.  Delaney,  211 
Mass.  232,  97  N.  E.  911,  Ann.  Gas. 
1913B,  609;  American  Circular  Loom 
Co.  V.  Wilson,  198  Mass.  202,  126  Am. 
St.  Rep.  409,  84  N.  E.  133;  Salamons 
T.  United  States,  137  V.  S.  342,  34  L. 
ed.  667,  11  Sup.  Ct.  Rep.  88;  Gill  v. 
United  States,  160  U.  S.  426,  40  U 
ed.  480,  16  Sup.  Ct.  Rep.  322;  Dowse 
V.  Federal  Rubber  Go.  254  Fed.  308; 
Ingle  V.  Landis  Tool  Go.  262  Fed.  160; 
Annin  v.  Wren.  44  Hun,  352. 

Messrs.  Stuart  C,  Rand  and  Archi- 
bald MacLeish,  for  defendants: 

In  the  absence  of  an  express  agree- 
ment to  the  contrary,  the  inventions 
of  an  employee  are  his  own  property, 
and  the  employer  has  no  title  to  the 
inventions  and  no  right  to  an  assign- 
ment of  patents  thereon. 

American  Circular  Loom  Co.  v.  Wil- 
son, 198  Mass.  182,  126  Am.  St.  Rep. 
409,  84  N.  E.  133;  Pressed  Steel  Car 
Co.  V.  Hansen,  2  L.R.A.(N.S.)  1172,  71 
C.  C.  A.  207,  137  F,ed.  403;  Dalzell  v. 
Dueber  Watch  Case  Mfg.  Co.  149  U. 
S.  315,  37  L.  ed.  749,  13  Sup.  Ct.  Rep. 
886;  Gill  v.  United  States,  160  U.  S. 
426,  40  L.  ed.  480,  16  Sup.  Ct.  Rep. 
322;  Johnson  Furnace  &  Engineering 
Co.  V.  Western  Furnace  Co.  102  C.  C. 
A.  267,  178  Fed.  819;  Wilson  v.  J.  G. 
Wilson  Corp.  241  Fed.  494;  Dowse  v. 
Federal  Rubber  Co.  254  Fed.  308; 
JoHet  Mfg.  Co.  V.  Dice,  105  111.  649; 
Hapgood  V,  Hewitt,  119  U.  S.  226,  30 
L.  ed.  369,  1  Sup.  Ct.  Rep.  193;  Ameri- 
can Stay  Co.  V.  Delaney,  211  Mass. 
229,  97  N.  E.  911,  Ann.  Gas.  1918B, 
509. 

An  employer  has  no  standing  in 
equity  to  prevent,  or  recover  damages 
for,  the  use  by  third  persons  of  inven- 
tions, improvements,  or  processes 
which  are  the  property  of  his  em- 
ployee. 

Cincinnati  Bell  Foundry  Co.  v. 
Dodds.  19  Ohio  L.  J.  84;  Hamilton 
Mfg.  Co.  v.  Tubbs  Mfg.  Co.  216  Fed. 
401;  Bell  &  B.  Soap  Co.  v.  Petrolia 
Mfg.  Co.  25  Misc.  66,  54  N.  Y.  Supp. 
663;    Macbeth-Evans   Glass   Go.  v. 


Schnelbach,  239  Pa.  -76,  86  AtU  653; 
Horison  v.  Moat,  9  Hare.  241, 168  Eng. 
Reprint,  492;  Peabody  v.  Norfolk,  98 
Mass.  462.  96  Am.  Dec.  664;  American 
Circular  Loom  Go.  v.  Wilson,  198 
Mass.  206,  126  Am.  St.  Rep.  409,  84 
N.  E.  133. 

Equity  will  neither  restrain,  nor 
give  damages  for,  the  use  or  ^sclo- 
sure  of  trade  secrets  by  one  who  has 
acquired  them  lawfully  and  without 
breach  of  trust  or  confidence. 

Chadwick  v.  Govell,  151  Mass.  190, 
6  L.R.A.  839,  21  Am.  St.  Rep.  442,  2S 
N.  E.  1068;  Stewart  v.  Hook,  118  Gs. 
445.  63  L.R.A.  256,  46  S.  E.  369; 
American  Stay  Co.  v.  Delaney,  211 
Mass.  229,  97  N.  E.  911,  Ann.  Gas. 
1913B,  609;  Goldstein  v.  Burrows.  237 
Mass.  79.  129  N.  E.  389;  Aronson  v. 
Orlov,  228  Mass.  1.  116  N;  E.  951; 
Lindsay  v.  Swift,  230  Mass.  407, 119  N. 
E.  787;  Walker  v.  Gronin,  107  Mass. 
566. 

The  facts  shown  by  the  record  do 
not  alFord  grounds  for  any  intjanction 
in  the  secret  process  suit. 

Pickard  v.  Clancy,  225  Mass.  89. 
113  N.  E.  838. 

Jenney,  J.,  delivered  the  opinion 
of  the  court: 

The  Wireless  Specialty  Apparatus 
Ck)mpany  is  the  plaintiff  in  two 
suits,  both  relating  to  the  same 
subject-matter  and  tried  togetiier. 
During  the  Great  War  the  plaintiff 
made  radio  condensers  for  the  Unit- 
ed States  government.  On  the  sign- 
ing of  the  Armistice,  it  became  ap- 
parent that  this  industry  would  be 
seriously  affected,  if  not  ended,  and 
the  plaintiff's  officers  conceived  the 
idea  of  producing  magneto  condens- 
ers to  be  sold  to  manufacturers 
of  dectrical  apparatus.  By  June, 
1919,  the  six  employees  then  re- 
maining in  the  plaintiff's  condenser 
department  were  employed  in  ex- 
perimental work  in  developing  a 
method  of  manufacturing  such  con- 
densers. This  work  was  continued 
until  about  October,  1919,  when  the 
production  of  the  condensers  began. 
The  work  was  substantially  all  per- 
formed in  the  plaintifTs  shop,  with 
its  tools,  at  its  expense,  and  under 
the  general  direction  and  supervi- 
sion of  one  Priess,  its  chief  engineer. 
Some  examinations  had  been  made 
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by  the  chief  en^neer,  and  by  other 
persons,  of  the  methods  in  use  to  ac- 
complish the  desired  result.  The 
judge  found  that  in  course  of  the  ex- 
perimentation, "in  at  least  three 
respects,  important  changes,  im- 
provements, or  inventions  .  .  . 
[had]  been  made,"  which,  "com- 
bined with  others  of  minor  impor- 
tance, .  .  .  constitute  a  change, 
improvement,  or  invention  in  ^e 
.  .  .  general  process"  of  man- 
ufacture of  magneto  condensers. 
It  is  noticeable  that  the  findings 
characterized  the  result  of  this  ex- 
perimental work  as  "changes,  im- 
provements, or  inventions,"  but  they 
also  are  declared  to  be  "substantial 
and  valuable,  tending  to  reduce  the 
cost  of  production  and  to  improve 
the  quality  of  the  product."  Later 
they  are  several  times  expressly 
described  by  the  judge  as  inven- 
tions; applications  were  made  by 
the  defendant  McPherson  for  the 
issuance  of  letters  patent  upon  these 
inventions,  which  applications  have 
been  assigned  by  him  to  Watson 
Brothers,  Inc.,  and  by  it  to  the  Mica 
Condenser  Company,  Ltd.,  who  are 
defendants  in  both  suits.  The  plain- 
tiff in  one  suit  seeks  to  compel 
the  assignment  to  it  of  said  applica- 
tions and  of  the  inventions  covered 
thereby ;  and  in  the  oliier  to  enjoin 
their  publication,  manufacture,  or 
use  by  the  corporations  who  are  de- 
fendants in  the  first  suit,  and  by 
certain  former  employees  of  the 
plaintiff,  on  the  ground  that  the  in- 
ventions constitute  secret  processes 
of  which  the  plaintiff  was  the  own- 
er. In  the.  second  suit  other  relief 
of  a  kindred  nature  also  is  sought. 

We  consider  the  findings  of  the 
judge  on  the  basis  that  they  deter- 
mine that  the  changes  and  improve- 
ments were  in  fact  inventions  which 
must  be  considered  as  patentable. 
The  parties  have  so  treated  them. 

These  inventions,  as  found  and 
described  by  the  judge,  are  as  fol- 
lows: "(1)  In  the  machine  for  ap- 
plying varnish  to  the  sheets  of  mica 
used  in  the  condenser,  and  by  the 
use  of  copal  varnish  in  the  process ; 


(2)  the  method  of  using  so-called 
telltale  light  for  detecting  defects 
while  building  up  the  condenser 
stacks;  (3)  the  process  of  reheal- 
ing  a  defective  condenser  without 
dismembering  the  same.  These 
changes,  improvements,  or  inven- 
tions, combined  with  others  of  mi- 
nor importance,  may  be  fairly  said 
to  constitute  a  change,  improve- 
ment, or  invention  in  the  (4)  gener- 
al process." 

The  three  inventions  first  named 
were  in  the  main  those  of  the  de- 
fendant McPherson, — ^who  was  one 
of  the  six  employees  of  the  plaintiff 
hereinbefore  referred  to, — "qual- 
ified only  by  the  statement  that  the 
use  of  copal  varnish  was  the  sugges- 
tion of  Goodwin,"  a  defendant  in  the 
second  suit.  The  general  process 
invention  was  the  joint  production 
of  McPherson,  Goodwin,  and  Priess. 
The  latter  is  still  in  the  employ  of 
the  plaintiff. 

It  is  found  on  conflicting  evidence 
that  there  was  no  express  contract 
that  any  invention  made  by  these 
employees  was  to  be  the  plaintiff's 
property;  and  the  evidence  did  not 
satisfy  the  judge  that  there  was 
any  understanding  to  that  effect. 

The  principles  governing  relation- 
ship Iwtween  employer  and  em- 
ployee, so  far  as  property  in  in- 
vention is  involved, — using  that 
word  in  the  sense  in  which  it  is  used 
in  the  statutes  relating  to  patents, 
— are  well  established.  An  inven- 
tion made  by  an  employee  in  the 
course  of  his  employment,  and  at 
his  employer's  ex-  ^^^^^^^ 
pense,  is  the  proper-  ■Frva'nt-^iviit  ta 
ty  of  the  inventor  KvIZTion. 
unless  he  has,  by 
the  terms  of  his  employment  or  oth- 
erwise, agreed  to  transfer  to  his 
employer  its  ownership  as  distin- 
guished from  its  use.  It  matters 
not  how  valuable  the  invention,  or 
how  vital  its  control  may  be  for  the 
success  of  the  business  in  which  it 
has  been  conceived.  American  Cir- 
cular Loom  Co.  V.  Wilgon,  198  Mass. 
182,  126  Am.  St.  Rep.  409.  84  N.  E. 
133 ;  American  Stay  Co.  v.  Delaney, 
211  Mass.  229,  97  N.  E.  911,  Ann. 
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Cas.  1913B,  509;  Hapgood  v.  Hew- 
itt, 119  U.  S.  226,  30  L.  ed.  369.  7 
Sup.  Ct.  Rep.  193 ;  Dalzell  v.  Dueber 
Watch  Case  Mfg.  Co,  149  U.  S.  316, 
37  L.  ed.  749, 13  Sup.  Ct.  Rep.  886; 
Pressed  Steel  Car  Co.  v.  Hansen,  2 
L.R.A.(N.S.)  1172,  71  C.  C.  A.  207, 
137  Fed.  403 ;  Dempsey  v.  Dobson, 
174  Pa.  122,  32  L.R.A.  761,  52  Am. 
St.  Rep.  816, 34  AtL  459. 

However,  as  was  said  in  Solo- 
mons V.  United  States,  137  U.  S. 
342,  at  346,  34  L.  ed.  667,  669,  11 
Sup.  Ct.  Rep.  89:  "If  one  is  em- 
ployed to  devise  or  perfect  an  in- 
strument, or  a  means  for  accom- 
plishing a  prescribed  result,  he 
cannot,  after  successfully  accom- 
plishing the  work  for  which  he 
-*«pi^e«*  t.  was  employed,  plead 

■MJie  iBvenUon     title       thcrcto  aS 

*■  *  against  his  employ- 

er. That  which  he  has  been  em- 
ployed and  paid  to  accomplish  be- 
comes, when  accomplished,  the  prop- 
erty of  his  employer." 

The  inventions  here  in  controver- 
sy were  made  while  the  inventors 
were  wholly  engaged  in  "experimen- 
tal work  to  develop  a  method  of 
manufacturing  magneto  condens- 
ers." That,  for  the  time  being,  was 
their  sole  employment.  They  were 
under  the  direction  of  the  plaintiff's 
superintendent  who  aided  and  fur- 
nished information  to  them. 

"  .  .  .  The  persons  concerned 
understood,  or  ought  to  have  under- 
stood, that  the  plaintiff  intended  to 
keep  the  processes  secret,  and  that 
any  information  received  by  them  in 
the  course  of  their  employment  was 
confidential  information." 

To  justify  a  claim  of  property  in 
Uie  inventions,  it  must  be  held  that 
the  plaintiff  had  no  interest  in  that 
which  its  workmen  created  while 
engaged  in  this  special  work,  except 
the  ownership  of  the  actual  things 
produced  considered  merely  as 
chattels,  and  except  a  nonexclusive 
right  to  use  them  or  the  processes 
discovered.  Such  a  result  defeats 
the  purpose  in  which  they  were  en- 
gaged. In  a  case  like  this  the  na- 
ture of  the  employment  impresses 


on  the  employee  such  a  relationship 
of  trust  and  confi- 
dence as  estops  rxSIrimV*"*'? 
him  from  claiming  '^S^^T^ 
as  his  own  property 
that  which  he  has  brought  into  be- 
ing solely  for  the  benefit,  and  at  the 
express  procurement,  of  his  &n- 
ployer. '  The  want  of  an  express 
agreement  that  the  ownership  shall 
be  in  the  employer  is  not  fatal  under 
such  circumstances.  This  result  Js 
supported  by  authority.  'Gill  v. 
United  States,  160  U.  S.  426,  40  L. 
ed.  480. 16  Sup.  Ct.  Rep.  322;  Silver 
Spring  Bleaching  &  Dyeing  Co,  v. 
Woolworth,  16  R.  I.  729, 19  Atl.  528. 
Said  the  court  in  Gill  v.  United 
States,  supra,  160  U.  S.,  at  page  435 ; 
"There  is  no  doubt  whatever  of  the 
proposition  laid  down  in  Solomons's 
Case,  that  f^e  mere  fact  that  a  per- 
son is  in  thie  employ  of  the  govern- 
ment does  not  preclude  him  from 
making  improvements  in  the 
machines  with  which  he  is  connect- 
ed, and  obtaining  patents  therefor 
as  his  individual  property,  and  that 
in  such  case  the  government  wouU 
have  no  more  right  to  seize  upon 
and  appropriate  such  property,  than 
any  other  proprietor  would  have. 
On  the  other  hand,  it  is  equally 
clear  that,  if  the  patentee  be  em- 
ployed to  invent  or  devise  such  im- 
provements, his  patents  obtained 
tJierefor  belong  to  his  employer, 
since  in  making  such  improvemrats 
he  is  merely  doing,  wluit  he  was 
hired  to  do." 

See  also  McAleer  v.  United  States, 
150  U.  S.  424,  430,  37  L.  ed.  1130, 
1132,  14  Sup.  Ct.  Rep.  160 ;  Dowae 
V.  Federal  Rubber  Co.  (D.  C.)  254 
Fed.  308;  Ingle  v.  Landis  Tool  Co. 
(D.  C.)  262  Fed.  150;  Pomeroy  Ink 
Co,  V.  Pomeroy,  77  N.  J.  Eq.  293, 
297,  78  Atl.  698;  Portland  Iron 
Works  V.  Willett,  49  Or.  245, 89  Pac. 
421,  90  Pac.  1000.  The  question 
was  expressly  left  open  in  American 
Circular  Loom  Co.  v.  Wilson,  supra. 
The  opinion  states  (198  Mass.  202) : 
"How  far  the  rule  will  be  held  to,  be 
applicable  where  it  appears  that  by 
the  express  terms  of  the  , hiring  toe 
employee  was  to  exercise  his  inven- 
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tive  faculties  with  reference  to  tiie 
specific  inventions  in  question  for 
the  sole  benefit  of  his  employer,  we 
neod  not  now  consider,  for  that 
question  does  not  arise  in  this  case." 

So,  in  American  Stay  Co.  v.  De- 
laney,  supra,  211  Mass.,  at  page  232, 
it  was  noted  that  the  defendant  was 
not  "employed  to  originate  inven- 
tions for  the  plaintiff's  benefit." 

The  finding  that  there  was  no  un- 
derstanding as  to  future  inventions 
does  not  prevent  us  from  giving  the 
relief  to  which  the  plaintiff  is  en- 
titled on  the  facts  found.  It  does 
not  negative  them  or  weaken  their 
effect.  A  careful  examination  of 
the  evidence — reported  by  commis- 
sioners— convinces  us  that  no  such 
construction  can  be  maintained. 

Goodwin,  Barkley,  Arthur  Wat- 
son, and  Elbridge  Watson,  who  are 
defendants  in  the  second  suit,  while 
Goodwin  was  still  in  the  plaintiff's 
service,  formed  the  plan  of  engag- 
ing in  the  manufacture  of  magneto 
condensers  to  compete  with  the 
plaintiff,  "to  take  advantage  of  the 
secret  processes  and  machines  which 
had  been  developed,  and  of  the  con- 
fidential informalaon  Goodwin  had 
of  the  plaintiff's  costs  of  production 
and  other  details  of  its  business,  so 
as  to  start  the  manufacture  and  sale 
of  such  condensers  immediately." 

Although  the  invention  was  first 
assigned  to  Watson  Brothers,  Inc., 
it  appears  tiiat  the  Mica  Condenser 
Company,  Ltd.,  was  shortly  there- 
after orgatiized  by  Goodwin,  Bark- 
ley,  and  the  Watsons,  who  were  its 
only  stockholders.  While  no  ex- 
press finding^  is  made  as  to  whether 
these  corporations  took  with  notice 
of  the  facts  upon  which  the  plain- 
tiff's rights  depended,  it  is  appar- 
ent that  they  did  so  take.  The  Mica 
Condenser  Company,  Ltd.,  does  not 
argue  that  it  has  any  greater  rights 
in,  or  to,  the  inventions  than  that 
which  McPherson  had  against  the 
plaintiff. 

The  bill  in  the  second  suit  relates 
to  the  same  condensers,  alleges  that 
they  are  manufactured  by  the  use  of 
certain  secret  processes  and  ap- 
paratus, and  avers  that  all  the  in- 
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dividual  defendants  therein  named, 
except  Barkley  and  the  Watsons, 
were  employees  of  the  plaintiff,  by 
whom  said  processes  and  apparatus 
were  developed,  and  that  they  be- 
came acquainted  therewith  by  rea- 
son of  their  employment.  It  further 
alleges  the  wrongful  disclosure  by 
Goodwin,  and  wrongful  use  by  the 
Mica  Condenser  Company,  Ltd.,  for 
the  purpose  of  their  wrongful  ap- 
propriation; that  Goodwin  vrithout 
right  took  from  the  plaintiff's  files, 
and  is  improperly  using,  many  doc- 
uments and  plans  belonging  to  the 
plaintiff,  comprising  blue  prints, 
charts,  cost  sheets,  reports  of  tests 
and  experiments,  correspondence, 
and  other  engineering  and  office 
data  or  copies  thereof,  all  having  to 
do  with  the  manufacture  of  said 
condensers;  and  that  he  has  either 
disclosed,  or  intends  to  disclose,  the 
information  contained  therein  to 
the  wrongful  use  and  benefit  of  the 
defendants. 

Apart  from  the  facts  already  stat- 
ed, some  of  which  bear  upon  this 
subject,  no  finding  is  made  that 
Goodwin  took  from  the  plaintiff  any 
of  the  papers  or  plans  referred  to. 
As  the  burden  was  on  the  plaintiff, 
the  result  is  that  it  has  not  sustained 
its  allegations  relating  to  this  sub- 
ject. Goodwin,  upon  leaving  the 
plaintiff's  employ,  had  a  right  to  use 
his  general  knowledge,  experience, 
memory,  and  skill 
so  long  as  he  did  Pmpioye^  ie»v- 
not  use  or  disclose  "^adr^le?".."* 
any  of  the  secret 
processes  which  the  plaintiff  was  en- 
titled to  keep  for  its  own  use,  and 
as  to  which  it,  as  against  him,  had 
exclusive  property  rights.  Aronson 
V.  Orlov,  228  Mass.  1, 116  N.  E.  951 ; 
H.  W.  Gossard  Co.  v.  Crosby,  132 
Iowa,  155,  6  L.R.A.(N.S.)  1115, 109 
N.  W.  483;  Westervelt  v.  National 
Paper  &  Supply  Co.  154  Ind.  673, 
57  N.  E.  552. 

When  Goodwin  and  McPherson 
left  the  plaintiff's  employ,  they  took 
with  them  the  four  other  employees 
with  whom  they  had  ,been  associated 
in  experimental  wotk  for  the  pur- 
poses hereinbefore  defined.  These 
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four  are  defendants  in  the  second 

suit.  There  is  no  finding  that  they 
have  wrongfully  disclosed  or  used 
any  secret  processes  or  confidential 
communications,  and  no  relief  can 
be  given  against  them. 

Although  the  first  suit  is  decided 
on  the  basis  that  tiie  plaintiff  is  en- 
titled to  relief  because  it  is  the 
equitable  owner  of  the  inventions 
already  considered,  it  does  not  fol- 
low that  it  can  get  nothing  under 
the  second  bill.  It  may  be  that  no 
patent  will  issue,  because  of  lack  of 
novelty  or  other  reason,  and  that 
tiie  plaintiff  will  in  fact  receive 
nothing  of  value  under  any  decree 
entered  in  the  first  suit.  The  fact 
that  an  invention  is  patentable  does 
not  compel  the  taking  out  of  a  pat- 
ent, nor  prevent  the  person  entitled 

to  it  from  keeping 
iVv.iTil!rp^«»«  it  secret,  nor  bar 
I^fVi^^f      him  from  equitable 

relief  against  those 
disclosing  its  existence  and  details 
in  violation  of  trujst  and  confidence, 
nor  as  against  those  who  obtain 
knowledge  through  such  violation 
with  notice  and  purpose  to  make  use 
thereof.  Peabody  v.  Norfolk,  98 
Mass.  452,  96  Am.  Dec.  664;  Amer- 
ican Stay  Co.  v.  Delaney.  211  Mass. 
229,  97  N.  £.  911,  Ann.  Cas.  1913B, 
509 ;  Aronson  v.  Orlov,  supra ;  Bates 
v.  Goe,  98  U.  S.  31,  25  L.  ed.  68; 
Macbeth-Evans  Glass  Co.  v.  Schnel- 
bach.  239  Pa.  76,  86  Atl.  688.  The 
fundamental  requirement  for  relief 
is  a  violation  of  trust  and  confi- 
dence. Anyone  who  gets  the  knowl- 
edge honestly  can  use  it,  provided 
he  is  not  restrained  by  the  relation- 
ship under  which  he  acquired  it. 
Chadwick  v.  Covell,  151  Mass.  190. 
6  L.R.A.  839,  21  Am.  St.  Rep.  442. 
23  N.  E.  1068. 

The  defendants  Barkley,  Elbridge 
Watson,  Charles  E.  Watson,  and 
Goodwin,  as  found  by  the  judge, 
"formed  the  plan  ...  to  take 
advantage  of  the  secret  processes 
and  machines  which  had  been  de- 
veloped [as  hereinbefore  stated] , 
and  of  the  confidential  information 
that  Goodwin  had  of  the  plaintiff's 
costs  of  production  and  other  detuls 


of  its  business."   Inasmuch  aa  the 

allegations  as  to  the  wrongful  tak- 
ing and  disclosure  by  Goodwin  of 
plans,  records,  and  other  tangible 
property  of  the  plaintiff  have  not 
been  proved,  the  plaintiff  is  not  en- 
titled to  relief  as  to  such  property; 
but  it  is  entitled  to  injunctive  relief 
as  against  these  defendants  and  as 
against  the  -Mica 
Condenser   Compa-  ISSZSt**"" 
ny,  Ltd.,  of  which  f^SlfJl^e., 
they  are  the  ^only 
stockholders,  and  which — the  find- 
ings inferentially  but  clearly  show 
— has  acted  with  notice  to  its  officers 
and  agents.   Fairbanks  v.  McDon- 
ald, 219  Mass.  291,  106  N.  E.  1000. 

The  question  of  damages,  for 
which  the  defendants  are  liable,  has 
not  been  tried. 

In  the  first  suit  a  decree  with 
costs  to  the  plaintiff  is  to  be  entered, 
ordering  the  Mica  Condenser  Com- 
pany, Ltd.,  to  assign  to  Uie  plaintiff 
the.  inventions  and  applications  for 
patents  hereinbefore  considered,  and 
enjoining  it  from  assigning  or  oth- 
erwise disposing  of  such  inventions, 
and  enjoining  both  defendants  from 
using  said  inventions  or  any  of 
them.  If  it  is  deemed  advisable, 
in  order  to  describe  and  identic 
said  inventions  so  that  a  definite  de- 
cree may  be  entered,  the  first  suit 
may  be  further  heard  for  that  pur- 
pose. See  Walker,  Patents,  §  276. 

In  the  second  suit  there  must  foe 
an  interlocutory  decree  enjoining 
all  the  defendants  except  Keene, 
Danahy,  Martin,  and  Illingsworth, 
as  to  whom  the  bill  should  be  dis- 
missed, from  using  or  in  any  way 
disclosing  the  processes,  changes,  or 
inventions  to  which  the  plaintiff  is 
entitled  under  this  decision.  The 
decree  is  to  include  costs  in  this 
court  in  favor  of  the  plaintiff  as 
against  the  defendants,  as  to  whom 
relief  is  given ;  the  question  of  oth- 
er costs  is  to  stand  for  action  in  the 
Superior  Court  when  the  case  is 
ripe  for  final  decree,  after  it  has 
been  heard  upon  the  question  of 
damages.  , 

So  ordered. 
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ANNO.— EMPLOYEE'S  INVENTIONS.  IIW 

ANNOTATION. 
Right  to  inTflntiona  at  bdwceu  oiqiloycr  and  amployefc 


I.  Introdaction,  1177. 
IL  Rules  in  general,  1178. . 
III.  Kales  as  affected  by  varions  consider- 
ations : 

a.  Inventions  made  partly  or  whol- 
ly at  employer's  expense;  use 
of  employer's  tools,  materials, 
etc.,  1181. 

bu  Employment  tar  the  purpose  of 
inventine  or  improving,  1184. 

C>  Mechanical  improvement  by  em- 
ployee, or  embodiment  of  em* 
ployer's  conception,  as .  distin- 
guished from  invention,  1189. 

d.  Trust  relationship,  1196. 

«.  Acquiescence  of  employee,  1196. 

i.  Introduettatu 

As  indicated  by  the  title,  the 
present  annotation  purports  to  in- 
clude, in  sreneral,  only  those  cases 
which  present  the  question  of  the  right 
to  inventions  as  between  master  and 
servant,  and  not  as  between  parties  to 
contracts  generally.  In  a  few  cases, 
however,  the  courts  have  treated  the 
relationship  as  that  of  employer  and 
employee,  although  the  facts  stated 
would  not  seem  to  show  the  existence 
of  such  a  relationship  in  general,  and 
these  cases  have  been  included.  The 
annotation  does  not,  of  course,  cover 
questions  as  to  patent  rights,  even 
though  the  invention  was  by  an  em- 
ployee, if  the  fact  of  employment  was 
merely  incidental,  and  the  respective 
rights  of  emplosrer  and  employee  were 
not  involved. 

The.  question  under  consideration 
is  not  one  of  easy  solution,  and  gen- 
eral rules  are  difficult  to  formulate  as 
well  as  to  apply.  It  is  clear  that  the 
law  does  not  easily  include  the  inven- 
tive genius  of  an  employee  in  the 
contract  of  employment.  Ordinarily, 
donbtlesB,  the  employer  does  not  con- 
template that  he  shall  have  the  benefit 
of  the  inventive  faculties  of  the  em- 
ployee. Mechanical  skill  and  ability 
to  invent  should  not  be  confused.  In 
the  absence  of  special  contract,  the 
law,  while  giving  the  employer  the 
benefit  of  all  the  employee's  mechani- 
cal skill,  draws  the  line  when  inven- 


in. — continued. 

f.  Duress,  1196. 

g.  Joint  invention,  1196. 

h.  Government  employees,  1196. 

IV.  Express  contract  that  employw  shall 

have  invention: 

a.  In  general,  1197. 

b.  Validity,  1200. 

c  Inventions  made  after  term  td 
employment,  1201. 
V.  Presumptions,  1203. 
VI.  License  or  shop  right: 

a.  In  general,  1204. 

b.  Nature  of  license: 

1.  Generally,  1210. 

2.  Assignability,  1218. 

tive  talent  enters,  and  gives  the  result 
to  the  inventor,  although  his  employer 
may,  under  certain  circumstances, 
have  an  implied  license  to  use,  and 
perhaps  to  make  and  sell,  the  inven- 
tion. 

Keeping  in  mind  the  fact  that  the 
law  does  not  regard  the  ordinary  con- 
tract of  employment  as  including  a 
right  on  the  part  of  the  employer  to 
the  products  of  the  inventive  genius 
of  the  employe^  the  reader  should 
note,  however,  that  the  solution  of  the 
present  question  depends  upon  the 
terms  of  the  particular  contract  of 
employment.  Parties  may  contract 
that  the  employer  shall  be  entitled  to 
inventions  made  by  the  employee,  and 
the  terms  of  the  contract  may  be  such 
that  such  a  stipulation  will  be  implied. 

It  was  said  in  Imperial  Supply  Co. 

V.  Grand  Trunk  R.  Co.  (1912)  11  East. 
L.  R.  340.  14  Can.  Exch.  88,  7  D.  L.  R. 
504,  that  "the  law  on  the  rights  of 
master  and  servant  to  patents  obtained 
by  the  employee  is  intricate,  and  each 
case  has  to  be  decided  upon  the  facts 
of  the  particular  case." 

The  annotation  does  not  include 
cases  on  the  question  of  implication, 
from  the  use  of  a  patented  article,  of 
a  promise  on  the  part  of  the  employer 
to  pay  a  royalty,  where  it  is  assumed 
that  the  invention  belongs  to  the  em- 
ployee. Nor  does  it  include  cases 
turning  on  the  fact  that  one  of  the 
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parties  was  first  in  applying  for  a 
patent. 

//.  Rules  <n  general. 
It  is  well  settled  that  the  mere  fact 
of  the  relationship  of  employer  and 
employee  does  not  necessarily  entitle 
the  former  to  inventions  made  by  the 
latter  along  the  line  of,  or  related  to, 
the  particular  employment;  and  a  con- 
tract to  assign  or  transfer  to  the  em- 
ployer the  patent,  or  whatever  other 
rights  the  employee  may  have  in  the 
invention,  as  distinguished  from  a 
mere  license  to  use  the  same,  is  not  to 
be  implied  in  law  merely  from  the  rela- 
tion of  the  parties.  In  support  of  this 
rule  may  be  cited,  first,  those  cases  in 
which  the  invention  has  been  con- 
sidered, under  the  particular  circum- 
stances,  as  belonging  to  the  employee. 

United  States. — Hapgood  v.  Hewitt 
(1886)  119  U.  S.  226,  30  L.  ed.  369,  7 
Sup.  Ct.  Rep.  193,  affirming  (1882)  11 
Biss.  184,  11  Fed.  422;  Dalzell  v.  Due- 
ber  Watch  Case  Mfg.  Co.  (1893)  149 
U.  S.  315,  37  L.  ed.  749,  13  Sup.  Ct. 
Rep.  886,  reversing  (1889)  38  Fed. 
597;  Pressed  Steel  Car  Co.  v.  Hansen 
(1905)  2  L.R.A.(N.S.)  1172,  71  C.  C,  A. 
207.  137  Fed.  403,  affirming  (1904) 
128  Fed.  444;  Whiting  v.  Graves 
(1878)  3  Bann.  &  Ard.  222.  Fed.  Gas. 
No.  17,577;  Brickill  v.  New  York 
(1880)  18  Blatchf.  273,  7  Fed.  479; 
Damon  v.  Eastwick  (1882)  14  Fed.  40; 
Locke  V.  Lane  &  B.  Co.  (1888)  35  Fed. 
289;  Johnson  Furnace  &  Engineering 
Co.  V.  Western  Furnace  Co.  (1910) 
102  C.  C.  A.  267, 178  Fed.  819;  Wilson 
V.  J,  G.  Wilson  Corp.  (1917)  241  Fed. 
494;  Ingle  v.  Landis  Tool  Co.  (1921) 
—  C.  C.  A.  — ,  272  Fed.  464,  reversing 
(1919)  262  Fed.  160.  See  also  Barber 
v.  National  Carbon  Co.  (1904)  5  L.R.A. 
(N.S.)  1154,  64  C.  C,  A.  40,  129  Fed. 
370,  and  American  Stoker  Go.  v. 
Underfeed  Stoker  Go.  (1910)  182  Fed. 
642,  affirmed  in  (1911)  110  C.  C.  A. 
292,  188  Fed.  314. 

District  of  Columbia. — Robinson  v, 
McCormick  (1907)  29  App.  D.  C.  98, 
10  Ann.  Gas.  548;  McKeen  v.  Jerdone 
(1909)  34  App.  D.  C.  163;  Smith  v. 
Phelps  (1910)  35  App.  D.  C.  360; 
Ladoff  V.  Dempster  (1911)  36  App. 
D.  G.  620;  Eshleman  v.  Shantz  (1912) 


39  App.  D.  G.  434.  See  also  Sendel- 
bach  V.  Gillette  (1903)  22  App.  S.  G. 
168. 

niinoia. — Joliet  Mfg.  Co.  v.  Dice 
(1883)  105  111.  649,  affirming  (1882)  11 
HI.  App.  109. 

Indiana.— 'Ft  Wayne,  C;  &  L.  B.  Co. 
V.  Haberkorn  (1896)  15  Ind.  App.  479, 
44  N.  £.  322. 

Massachusetts.  —  Hopedale  Mach. 
Co.  V.  Entwistle  (1882)  138  Vm. 
443 ;  Burton  v.  Burton  Stock  Car  Go. 
(1898)  171  Mass.  437,  50  N.  E.  1029 
(point  conceded);  American  Circular 
Loom  Co.  V.  Wilson  (1908)  198  Mass. 
182,  126  Am.  St.  Rep.  409,  84  N.  E. 
133;  American  Stay  Go.  v.  Delaney 
(1912)  211  Mass.  229,  97  N.  £.  911, 
Ann.  Gas.  1913B,  609. 

Missouri. — Green  v.  Willard  Im- 
proved Barrel  Go.  (1876)  1  Mo.  App. 
202. 

New  Jersey. — Eustis  Mfg.  Co.  v. 
Eustis  (1893)  61  N.  J.  Eq.  666,'27  Aa 

439. 

New  York. — Clark  v.  Femolin^ 
Chemical  Go.  (1889)  26  Jones  &  S.  36, 
5  N.  Y.  Supp,  190. 

Wisconsin.— Fuller  &  J.  Mfg.  Co.  v. 
Bartlett  (1887)  68  Wis.  73,  60  Am. 
Rep.  838,  31  N.  W.  747. 

England.— Ex  parte  Scott  (1871)  L 
R.  6  Gh.  274,  19  Week.  Rep.  426. 

Canada.  —  Imperial  Supply  Co.  v. 
Grand  Trunk  R.  Go.  (1912)  11  East 
L.  R.  340,  14  Can.  Ezch.  88,  7  D.  L.  R. 
604. 

But  the  mere  fact  that  the  contract 
of  employment  does  not  contain  an 
express  provision  to  the  effect  that  in- 
ventions made  by  the  employee  shall 
become  the  property  of,  or  belong  to, 
the  employer,  does  not  necessarily  pre- 
clude the  latter  from  asserting  a  right 
to  such  inventions.  This  is  shown  by 
the  cases  in  which,  without  apparent- 
ly such  an  express  contract  provision, 
the  employer  has  been  considered  as 
entitled  to  the  invention. 

United  Statea— Agawam  Woolen 
Co.  V.  Jordan  (1869)  7  Wall,  688,  19 
L.  ed.  177;  Sparkman  v.  Higgins 
(1846)  1  Blatchf.  205,  Fed.  Gas.  No. 
13,208;  Wellman  v.  Blood  (1856)  I 
MacArth.  Fat.  C^as.  432,  Fed.  Gas.  No. 
17,386;  King  v.  (Jednev  (1856)  Mac- 
Arth. Fat  Gas.  444.  Fed.  Ca.s.  No. 
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7,795;  BUndy  v.  Griffith  (1869)  3 
Fisher,  Pat.  Cas.  609,  Fed.  Cad.  No. 
1,529:  United  Shirt  &  Collar  Go.  v. 
Beattie  (1906)  79  G.  C.  A.  442,  149 
Fed.  736^  petition  for  writ  of  certio- 
rari denied  in  (1907)  205  U.  S.  547, 
51  L.  ed.  924,  27  Sup.  CL  Rep.  796; 
Dowse  V.  Federal  Rubber  Co.  (1918) 
254  Fed.  308.  See  also  Minerals 
Separation  v.  Hyde  (1916)  242  U.  S. 
261,  €1  L.  ed.  286.  37  Sup.  Gt  Rep.  82. 

California. — Famous  Piayera-Lasky 
Corp.  V.  Ewins:  (1920)  —  Cal.  App. 
— ,  194  Fac.  66. 

District  ef  Columbia.  —  Miller  v. 
Kelley  (1901)  18  App.  D.  C.  163;  Tyler 
V.  Kelch  (1902)  19  App.  D.  C.  180; 
Orcutt  V.  McDonald  (1906)  27  App. 
D.  C.  228;  Neth  v.  Ohmer  (1908)  30 
App.  D.  C.  478;  Broadwell  v.  Long 
(1911)  36. App.  D.  C.  418;  Sununera 
V.  Clark  (1912)  App.  D.  C.  637; 
Moody  V.  Colby  (1913)  41  App.  D.  C. 
248;  Gammeter  t.  Neidich  (1916)  45 
App..  D.  G.  170.  See  also,  among  oth- 
er cases  in  which  the  relationship 
does  not  seem  strictly  to  have  been 
that  of  employer  and  employee:  Gal- 
lagher V.  Hastings  (1903)  21  App. 
D.  C.  88:  Kreag  v.  Geen  (1906)  28 
App.  D.  C.  437;  Braunatein  v.  Holmes 
(1908)  30  App.  D.  G.  328;  McKillop 
V.  Fetzer  (1908)  31  App.  D.  C.  586; 
Laughlin  v.  Burry  (1921)  —  App.  D. 
C.  — ,  270  Fed.  1013. 

Iowa.  —  Bryan  &  Co.  v.  Scurlock 
(1918)  184  Iowa.  378,  168  N.  W.  144. 

Ma8Bacbuaetts.~WiRELESs  Special- 
ty Apparatus  Co.  v.  Mica  Condenser 
Co.  (reported  herewith)  ant|,  1170. 

Missouri. — See  Meissner  v.  Stand- 
ard R.  Equipment  Co.  (1908)  211  Mo. 
112,  109  S.  W.  730. 

New  York.— Annin  v.  Wren  (1887) 
44  Hun.  355;  Baldwin  v.  Von  Miche- 
ronx  (1893)  5  Misc.  386,  25  N.  Y. 
Snpp.  857,  affirmed  in  (1894)  88  Hun, 
43,  31  N.  Y.  Supp.  986. 

Rhode  Island.  —  Silver  Spring 
Bleaching  &  Dyeing  Co.  v.  Woolworth 
(1890)  16  R.  1.  729,  19  Atl.  528. 

England.  —  Makepeace  v.  Jackson 
(1818)  4  Taunt.  770,  128  Eng.  Re- 
print, 534.  14  Revised  Rep.  664 ; 
Worfltinffton  Pumping  Engine  Go.  v. 
Moore  (1903)  19  Times  L.  R.  84,  20 
Ret>,  Pat.  Cas.  1. 


Canada.  —  Bouathan  t.  Bowman- 
ville  Furniture  Mfg.  Co.  (1871)  31  U. 
C.  Q.  B.  413. 

Newfoundland.  ~  Fox  v.  McKay, 
Newfoundl.  Rep.  (1864-74)  35. 

In  the  absence  of  an  express  con- 
tract giving  him  the  right  to  the  in- 
vention, the  employer  may  have  a 
right  to  it  on  the  grounds,  among 
others,  of  a  special  trust  relationship, 
of  acquiescence  on  the  part  of  the 
employee,  of  a  contract  of  employment 
for  the  special  purpose  of  inventing 
the  particular  device,  and  of  original 
conception  of  the  idea  which  has  mere- 
ly been  mechanically  perfected  by  the 
employee.  And  if  the  employer  can- 
not successfully  assert  a  claim  to  the 
property  in  the  invention  on  any  of 
these  grounds,  he  may  still  have  a 
license  to  use  the  invention  without 
compensation,  if  it  has  been  made  in 
the  course  of  the  employment,  and 
with  his  materials,  tools,  etc.,  and 
by  the  aid  of  his  workmen.  These 
matters  are  treated  under  proper  sub- 
divisions infra. 

One  who  is  not  employed  to  origi- 
nate inventions  for  his  employer's 
benefit,  while  precluded  from  appro- 
priating the  employer's  trade  secrets, 
is  under  no  obligation  to  forego  the 
Kcercise  of  his  inventive  powers,  even 
though  they  are  incited  because  of 
knowledge  necessarily  derive.d  from 
the  performance  of  his  contractual 
duties;  and  it  is  legitimate  for  him, 
under  these  conditions,  to  invent  and 
perfect  improvements  which  are  em- 
bodied in  new  machines  of  greater 
capacity  and  efficiency.  American 
Stay  Co.  v.  Delaney  (1912)  211  Mass. 
229,  97  N.  E.  911,  Ann.  Gas.  1913B, 
509. 

The  mere  fact  that  a  servant  makes 
inventions  while  in  the  service  and 
pay  of  the  master,  and  in  the  line  of 
his  employment,  in  the  absence  of  an 
agreement  to  that  effect,  gives  the 
master  no  right  to  the  ownership  of 
patents  therefor.  Eustis  Mfg.  Co.  v. 
Eustis  (1893)  51  N.  J.  Eq.  566,  27  Atl. 
439. 

And  in  Pressed  Steel  Car  Cp.  v. 
Hansen  (1905)  2  L.RJL(N.S.)  1172, 
71  C.  C.  A.  207,  137  Fed.  403,  affirm- 
ing (1904)  128  Fed.  444,  the  court 
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said:  **We  have  been  referred  to  no 
case,  nor  have  we  been  able  to  discov- 
er one,  in  which,  apart  from  express 
contract  or  agreement,  and  upon  the 
mere  general  relation  of  employer  and 
employee  and  of  the  facts  and  cir- 
cumstances attending  it,  the  employer 
has  been  vested  with  the  entire  prop- 
erty right  in  the  invention  and  patent 
monopoly  of  the  employee,  or  with 
anything  other  than  a  shop  right,  or 
irrevocable  license,  to  use  the  patent- 
ed invention.  Such  a  right  in  the 
employer  the  employee  may  be  es- 
topped to  deny  by  the  fact  of  his 
employment  and  his  conduct  in  rela- 
tion to  the  use  of  his  inventions  by 
his  employer;  and  to  that  extent,  and 
no  further,  have  the  cases  gone."  A 
petition  for  a  writ  of  certiorari  is  de- 
nied in  (1905)  199  U.  S.  608,  50  L.  ed. 
331,  26  Sup.  Ct.  Rep.  749. 

The  court  also  in  Pressed  Steel  Car 
Co.  T.  Hansen  (Fed.)  supra,  held  that 
a  contract  on  the  part  of  an  employee 
to  assign  to  the  employer  all  patents 
takeh  out  by  the  former  on  improve- 
ments made  by  him  in  the  course  of 
his  employment  is  not  necessarily  to 
be  implied  from  the  fact  that  he  does 
assign  several  of  such  patents  to  the 
employer. 

In  Johnson  Furnace  &  Engineering 
Co.  v.  Western  Furnace  Co.  (1910) 
102  C.  C.  A.  267,  178  Fed.  819,  the 
court  said  it  was  settled  that,  in  the 
absence  of  an  express  contract  or 
agreement,  the  relation  of  employer 
and  employee,  under  whatever  circum- 
stances short  of  a  specific  employment 
to  make  an  invention,  does  not  invest 
the  employer  with  the  entire  property 
rights  in  an  invention  of  the  employee. 
Of  course,  there  are  circumstances 
under  which  the  employer  will  be  en- 
titled to  the  invention  of  an  employee, 
even  though  there  is  no  express  agree- 
ment to  this  effect,  so  that  the  above 
statement  seems  susceptible  of  too 
broad  an  interpretation. 

In  the  absence  of  any  agreement  to 
give  to  the  employer  the  benefit  of  his 
inventive  genius  during  the  time  of 
the  employment,  the  court  in  Johnson 
Furnace  &  Engineering  Co.  v.  West- 
ern Furnace  Co.  (Fed.)  supra,  held 
that  the  employer  had  no  interest  in 


patents  issued  to  one  who  was  ia  ill 
employ  as  director  and  manager. 

And  the  rule  is  approved,  also,  in 
Dowse  V.  Federal  Rubber  Co.  (1918) 
264  Fed.  308.  that  the  obligation  of 
an  employee  to  assign  to  the  employ- 
er an  invention  made  in  the  eoarse 
of  the  employment  does  not  arise  trm 
the  mere  existence  of  the  relation  of 
employer  and  employee,  but  then 
must  be,  in  addition,  a  contract  to  as- 
sign. 

In  Joliet  Mfg.  Co.  v.  Dice  (1883)  106 
III.  649,  the  court  laid  down  the  broad 
doctrine  applicable  to  this  class  of 
eases  as  follows:  "The  general  rule 
is  tliat  where  a  mechanic,  in  laboriag 
for  an  employer  in  the  construction  of 
a  machine,  invents  a  valuable  Im* 
provement,  the  invention  is  the  prop- 
erty of  the  inventor,  and  not  that  of 
his  employer.  It  .may  be  true  that 
Where  the  employer  hires  a  man  of 
supposed  inventive  mind  to  invent  for 
the  employer  an  improvement  in  a 
given  machine,  under  a  special  con- 
tract that  the  employer  shall  own  the 
invention  when  made,  and  under  such 
employment  such  improvement  is  in- 
vented by  the  person  so  employed, 
such  invention  may,  in  equity,  become 
the  property  of  the  emplojrer.  Bat  the 
law  inclines  so  strongly  to  the  mle 
that  the  invention  shall  be  the  prop- 
erty of  its  inventor  that  nothing  short 
of  a  clear  and  specific  contract  to  that 
effect  will  vest  the  property  of  the  in- 
vention in  the  employer  to  tiie  exeln- 
sion  of  the  inventor." 

It  was  q^nceded  in  Burton  v.  Barton 
Stock  Car  Co.  (1898)  171  Mass.  4X1, 
50  N.  E.  1029,  that  inventions  in  tiie 
construction  of  stock  cars,  made  and 
patented  by  an  employee  of  a  stock- 
car  company,  belonged  to  the  em- 
ployee, where  it  was  found  that  the 
latter  had  attended  regularly  to  his 
duties,  that  he  did  not  use  the  ma- 
terial or  means  of  the  employer  in 
taking  out  the  patents,  but  that  ht 
personally  paid  all  the  expenses  of 
procuring  them  and  constantly  assert- 
ed his  right  to  personal  ownership 
thereof. 

So,  where  the  work  on  the  inven* 
tion  did  not  interfere  with,  and  was 
no  part  of,  the  duties  of  the  inventor, 
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the  general  manager  of  the  employer 
company,  but  was  done  by  him  out- 
side of  business  hours,  and  it  appeared 
that  he  himself  paid  the  corporation 
for  services  rendered  by  its  employees 
on  his  device  when  they  had  nothing 
else  to  do,  it  was  held  in  Doscher  v. 
Phelps  Guardant  Time  LqcJc  Co. 
(191S)  89  Misc.  561.  153  N.  Y.  Supp. 
710,  affirmed  wthout  opinion  in  (1916) 
172  App.  Div.  954,  157  N.  Y.  Supp. 
1123,  which  is  affirmed  without  opin- 
ion in  (1918)  224  N,  Y.  718,  121  N.  E. 
866^  thaX  the  corporation  conld  not 
compel  an  assignment  to  it  of  the 
patent  which  he  had  taken  out. 

And  the  doctrine  tha^  in  the  ab- 
sence of  an  express  contract  or  agree- 
ment to  invent,  the  relation  of  em- 
ployer  and  employee  does  not  vest  the 
employer  with  the  entire  property 
right  of  an  invention  of  the  employee 
and  to  the  patent  monopoly  thereof, 
or  to 'anything  more  than  a  shop  right 
to  use  the  invention,  was  approved 
and  followed  in  Ingle  v.  Landis  Tool 
Co.  (1921)  —  C.  C.  A.  — ,  272  Fed. 
464,  where  the  inventor  was  a  drafts- 
man employed  by  a  machine  company 
at  a  specified  weekly  salary,  his  work 
consisting  in  making  drawings  for 
machines  built  by  the  company,  and 
he  was  not  employed  to  design  any 
particular  machine  or  to  use  his  in- 
.  ventive  faculties  in  any  way,  and  was 
under  no  contract  to  assign  to  his 
employer  any  invention,  although,  be- 
fore he  applied  for  a  patent,  be  per- 
-  mitted  the  employer  to  use  his  inven- 
tions in  building  some  machines.  The 
suit  was  for  infringement,  and  it  was 
held  unnecessary  to  decide  whether 
the  employer  had  a  shop  license. 

It  was  held  in  Summers  v.  Clark 
(1912)  38  App.  0.  C.  637,  that  the 
evidence  failed  to  show  that  an  em- 
ployee, who  claimed  priority  in  an 
invention  consisting  in  an  improve- 
ment in  a  door  for  dump  cars,  had  a 
conception  of  the  invention  in  mind 
prior  to  his  employment  as  a  drafts- 
man by  one  engaged  in  the  develop- 
ment and  manufacture  of  railway 
cars,  who  also  claimed  to  have  invent- 
ed the  aame,  and  who  had  made  draw- 
ings- thereof  which  he  kept  in  a  cabi- 


net in  his  office,  to  which  the  employee 
had  access. 

Where  a  patentee  conveyed  his 
patent  rights  in  respect  to  a  secret 
chemical  preparation,  on  condition  of 
his  being  paid  a  certain  royalty  and 
being  employed  by  his  grantee  at  a 
specified  salary  so  long  as  his  serv- 
ices were  rendered  solely  in  his  em- 
ployer's interests  and  were  satisfac- 
tory, it  was  held  that  he  was  justified 
in  terminating  the  contract  on  the 
failure  of  the  employer  to  perform  his 
obligations  under  it;  and  that  a  court 
of  equity,  therefore,  would  not  re- 
strain him  from  revealing  the  secret 
of  his  preparation  to  persons  with 
whom  he  formed  a  partnership,  after 
exercising  his  right  of  leaving  the 
employment.  New  York  Chemical  Co. 
V.  Halleck  (1891)  15  N.  Y.  Supp.  517. 

ZU.  JBules  aa  affected  by  various  con- 
alderationB. 

«.  tnventiona  mode  parUif  or  wholly  at 
employer's  expense;  wee  of  employer's 

Cools,  materials,  etc. 

For  cases  where  the  servant  was 
employed  for  the  purpose  of  invent- 
ing, and  uaed  the  tools,  materials,  etc., 
of  the  master,  see  III.  b,  infra. 

In  WntsLBss  Specialty  Apparatus 
Co.  V.  Mica  (^onoenssb  Co,  (reported 
herewith)  ante,  1170,  the  court  held 
that  an  invention  made  by  an  em- 
ployee in  the  course  of  his  employ- 
ment, and  at  his  employer's  expense, 
is  the  property  of  the  inventor,  un- 
less he  baa,  by  the  terms  of  his  em- 
ployment or  otherwise,  agreed  to 
toansfer  to  his  employer  its  owner- 
ship as  distinguished  from  its  use. 
The  weight  of  authority  appears  to 
support  this  rule.  Hapgood  v.  Hewitt 
(1886)  119  U.  S.  226,  30  L.  ed.  369,  7 
Sup.  Ct.  Rep.  193,  affirming  (1882) 
11  Biss.  184,  11  Fed.  422;  Dalzell  v. 
Dueber  Watch  Case  Mfg.  Co.  (1893) 
149  U.  S.  315,  37  L.  ed.  749,  13  Sup.  Ct. 
Rep.  886,  reversing  (1889)  38  Fed. 
597;  Damon  v.  Eastwick  (1882)  14 
Fed.  40;  Withington-Cooley  Mfg.  Co. 
V.  Kinney  (1895)  15  C.  C.  A.  531,  87 
U.  S.  App.  117,  68  Fed.  500;  Wilson 
V.  J.  G.  Wilson  Corp,  (1917)  241  Fed.. 
494;  Riley  v.  Barnard  (1892)  59  Oflf.- 
Gaz.  (Fed.)  1919;  Dice  v.  Joliet  Mfg. 
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Co.  (1882)  11  IlL  App.  114.  afflrmed 

in  (1883)  105  III.  649;  Clark  v.  Fernet 
line  Chemical  Co.  (1889)  25  Jones  & 
S.  36,  5  N.  Y.  Supp.  190;  Fuller  &  J. 
Ufg.  Co.  V.  Bartlett  (1887)  68  Wis. 
73,  60  Am.  Rep.  838.  31  N.  W.  747; 
Piper  V.  Piper  (1904)  8  Ont  Week. 
Rep.  461. 

In  Hapgood  v. Hewitt  (U.S.)  supra, 
an  inventor  was  hired  by  a  corpora- 
tion to  devote  his  time  and  services 
,to  ^tting  up,  improving,  and  per- 
fecting plows.  He  was  paid  a  salary 
of  ^,000  a  year  in  view  of  the  ex- 
pected value  of  hi^  services  for  that 
purpose.  He  made  certain  improve- 
ments»  working  on  the  corporation's 
time  and  at  its  expense,  and  then  had 
them  patented  in  his  own  name.  The 
corporation,  in  the  absence  of  an  ex- 
press agreement,  was  held  not  entitled 
to  an  assignment  of  the  title  to  the 
letters  patent.  The  court  said  it  had 
nothing  more  than  a  license  to  use  the 
new  plows,  which,  upon  the  dissolu- 
tion of  the  corporation,  was  not  as- 
signable to  a  new  corporation  formed 
by  the  same  stockholders. 

And,  on  the  authority  of  the  above 
case,  the  court  in  Clark  v.  Fernoline 
Chemical  Co.  (1889)  25  Jones  &  S.  36, 
5  N.  Y.  Supp.  190,  held  that  a  master 
employing  a  servant  as  a  chemical  ex- 
pert to  work  with  the  master's 
products,  and  to  endeavor  to  develop 
and  discover  new  processes  for  the 
benefit  of  the  master,  was  not  entitled 
to  an  assignment  of  patents  taken  out 
by  the  servant  for  his  discoveries; 
that  the  master  in  such  a  case  ac- 
quired only  a  license  to  use  them.  In 
this  case  action  was  brought  by  the 
servant  for  salary,  and  the  defense 
was  that  the  servant  refused  to  assign 
his  patents.  This  was  held  untenable. 

In  Datzell  v.  Dueber  Watch  Case 
Mfg.  Co.  (1893)  149  U.  S.  315,  37  L. 
ed.  749,  13  Sup.  Ct.  Rep.  886,  reversing 
(1889)  38  Fed.  597,  a  skilled  work- 
ittati  was  hired  by  a  watch  company 
to  make  and  devise  tools  to  be  used 
in  the  construction  of  watchcases. 
While  so  employed  he  got  up  improve- 
ments for  making  cores  for  watch- 
cases,  working  on  the  company's 
time  and  having  the  assistance  of  em- 
ployees of  the  company.  He  then  took 


out  patents  at  the  company's  expense. 
The  company  claimed  an  oral  contraet 
to  assign  patent  rights,  but  the  tes- 
timony as  to  it  was  conlUcting.  The 
court  refused  to  decree  a  specific  per- 
formance, because  of  uncertainty. 
The  question  whether  the  compuy 
had  the  right,  as  by  an  implied  li- 
cense, to  use  the  patents  in  its  estab- 
lishment, was  not  presented  Yiy  tiie 
records.  The  court  apparently  as- 
sumed in  this  case  that,  in  the  ab- 
sence of  an  express  agreement,  the 
employer  had  no  right  to  an  assijni- 
ment,  laying  down  the  rule  that  "a 
manufacturing  corporation  which  has 
onployed  a  skilled  workman,  for  a 
stated  compensation,  to  take  charge 
of  its  works,  and  to  devote  his  tine 
and  services  to  devising  and  Htakins 
improvements  in  articles  there  manu- 
factured, is  not  entitled  to  a  convey- 
ance of  patents  obtained  for  inven- 
tions made  by  him  while  so  wnployed, 
in  the  absence  of  express  agreement 
to  that  effect" 

In  Withington-Cooley  Mfg. 'Co. 
Kinney  (1895)  15  a  C.  A.  631.  37  U. 
S.  App.  117,  68  Fed.  500,  the  court 
said  that,  in  the  absence  of  evidence 
of  an  agreement  by  which  the  em- 
ployer should  have  an  interest  in  any 
patentable  improvement  invented 
an  employee,  it  would  seem  that  the 
title  to  the  invention  made  by  the  em- 
ployee, or  to  any  patent  afterwards 
obtained  by  him,  would  be  unaffected 
by  the  fact  that  he  was  in  the  service 
of  the  employer,  and  had  the  use  of 
his  shop  and  materials  and  of  tbe 
services  of  his  employees  while  de- 
vising and  perfecting  his  invention. 

In  Dice  v.  Joliet  Mfg.  Co.  (1882) 
11  111.  App.  114,  affirmed  in  (1888)  105 
111.  649,  the  court  said:  "The  mere 
facts  .  .  .  that  the  appellant  was 
in  the  employment  of  appellee,  and 
received  wages,  and  even  -used  the  ma- 
terial of  appellee  in  the  manufacture 
of  his  models,  and  even  received  as- 
sistance in  making  models  from  1^ 
latter's  employees,  would  not  give  it 
the  property  in  the  invention,  to  tbe 
exclusion  of  the  former." 

in  Piper  v.  Piper  (1904)  3  Oot 
Week.  Rep.  451,  the  court  referred 
with  approval  to  the  doctrine  that  tk» 
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mere  existence  of  a  contract  of  serv> 
ice  does  not,  per  se,  disqualify  a  serv- 
ant from  patenting  for  his  own  bene- 
fit an  invention  made  by  him  during 
his  term  of  service,  even  though  the 
invention  may  relate  to  a  subject- 
matter  germane  to  and  useful  for  his 
employers  in  their  business,  and  even 
though  the  servant  may  have  made 
use  of  his  employer's  time,  and  serv- 
ants, and  materials,  in  bringing  his 
invention  to  completion,  and  may  have 
allowed  his  employers  to  use  the  in- 
vention while  in  ttieir  employment. 

In  Edmunds  on  Patents,  p.  266,  it  is 
said  that  a  servant,  if  really  the  in- 
ventor, may  often  patent  his  inven- 
tion, though  it  be  made  in  the  employ- 
er's time,  with  the  use  of  the 
employer's  materials,  and  at  the  ex- 
pense of  the  employer;  for  in  such  a 
case  it  is  said  the  invention  is  not 
necessarily  the  property  of  the  em- 
ployer— citing  Heald's  Patent  (1891) 
8  Rep.  Pat.  Cas.  429 ;  Saxby  v. 
Gloucester  Wagon  Co.  (188S)  Griff  A. 
P.  C.  56.  To  the  same  effect  is  Nico- 
las on  Patent  Law,  p.  27,  citing,  among 
other  cases.  Re  Marshall  (1900)  17 
Rep.  Pat.  Cas.  553. 

Where  an  engineer,  in  charge  of 
certain  departments  of  a  manufactur- 
ing corporation  at  a  high  salary,  made 
certain  inventions  which  were  patent- 
ed in  his  name  at  the  expense  of  the 
company,  the  cost  of  making  models, 
etc.,  being  also  borne  by  the  company, 
which  was  permitted  for  more  than 
twenty  years  to  use  the  invention 
without  any  claim  for  royalty,  the 
court  in  Wilson  v.  J.  G.  Wilson  Corp. 
(1917)  241  Fed.  494,  held  that  the 
patentee  was  the  beneficial  owner, 
subject  to  the  free  and  unlimited  use 
of  the  patent  by  a  corporation  which 
had  succeeded  the  employer,  although 
stating  that  under  the  circumstances 
there  was  much  force  in  the  position 
of  the  defendant  that  the  employer  be- 
came the  owner  of  the  patent,  and 
that  the  complainant  was  merely  the 
legal  owner,  holding  a  naked  trustee- 
ship therein. 

In  Riley  v.  Barnard  (1892)  59  Off. 
Gaz.  (Fed.)  1919,  it  was  held  that  an 
employee  of  the  government  was  en- 
titled to  a  patent  for  an  invention 


made  at  the  expense,  and  while  in  the 
employ,  of  the  government,  in  the  ab- 
sence of  an  express  agreement  or  as- 
•sent  that  the  propertj"-  in  the  inven- 
tion should  be  the  property  of  the 
government.  That  there  is  no  distinc- 
tion between  government  and  other 
employees,  so  far  as  the  present  ques- 
tion is  concerned,  see  III.  h,  infra. 

A  chemist  of  a  salt  company,  who 
at  its  request,  and  apparently  at 
its  expense,  conducted  experiments 
which  led  to  the  discovery  by  him 
of  a  process  for  manufacturing  a  cer- 
tain product,  was  held  in  Damon  v. 
Eastwick  (1882)  14  Fed.  40,  entitled 
to  a  patent  therefor  as  against  the 
employer.  The  court  said  that  the 
only  question  was  that  of  priority, 
both  the  employer  and  employee  hav- 
ing applied  for  a  patent,  and  that  it 
could  not  enter  upon  a  consideration 
of  the  question  of  the  justice  or  in- 
justice of  the  employee's  taxing  the 
company,  if  he  proposed  to  do  so,  for 
the  use  of  a  process  disclosed  by  ex- 
periments made  at  its  request  and  ex- 
pense, with  its  material,  while  in  its 
employment. 

In  Fuller  &  J.  Mfg.  Co.  v.  Bartlett 
(1887)  68  Wis.  78,  60  Am.  Rep.  888. 
31 N.  W.  747,  it  was  contended  that  the 
plaintiff,  a  manufacturing  company, 
had  expended  several  thousand  dollars 
in  perfecting  a  device  conceived  by  its 
superintendent  and  in  bringing  it  into 
public  use,  upon  the-  faith  of  an  im- 
plied contract  that  the  superintend- 
ent would,  upon  completion,  assign 
to  the  company  the  invention  and  his 
right  to  letters  patent  therefor.  But 
it  was  held  that  the  company  was  not 
entitled  to  an  assignment  of  letters 
patent,  although  it  had  a  perpetual  li- 
cense to  manufacture  the  machine 
embodying  the  patent,  and  to  sell  it 
anywhere  on  the  market,  free  from 
any  claim  to  royalty. 

It  was  said,  however,  in  Gill  v. 
United  States  (1896)  160  U.  S.  426. 
40  L.  ed.  480,  16  Sup.  Ct.  Rep.  322, 
that  the  fact  that  the  employee  made 
use  of  the  time  and  tools  of  his  em- 
ployer, put  at  his  service  for  the  pur- 
pose, raises  either  an  inference  that 
the  work  was  done  for  the  benefit  of 
the  employer,  or  an  implication  of 
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bad  faith  on  the  patentee's  part  in 
claiming^  the  fruits  of  labor  which, 
technically,  he  had  no  right  to  en- 
list in  his  service.  In  this  case  itwa^ 
held  merely  that  the  employee  could 
not  recover  upon  an  implied  contract 
on  the  part  of  the  employer  to  pay 
for  the  use  of  the  invention. 

And  in  Pape  v.  Lathrop  (1897)  18 
Ind.  App.  633,  46  N.  E.  154,  the  court 
said  it  was  settled  law  that  "where 
a  servant,  during  his  employment, 
and  while  using  the  time  and  materi- 
al of  his  employer,  invents  new  de- 
vices, compound?,  or  machinery,  or 
any  useful  appliances  in  connection 
with  the  business  of  his  employer, 
and  which  are  used  in  the  business  of 
the  employer,  with  the  intention  or 
understanding  that  they  shall  belong 
to  the  employer,  the  same  become  his 
absolute  property,  and  such  inven- 
tor has  no  interest  therein."  In  this 
case,  however,  the  employee  was 
obliged  by  the  terms  of  his  express 
contract  to  assign  to  the  employer 
patents  which  he  procured,  the  em- 
ployee stipulating  to  render  services 
"as  inventor." 

See  also  in  this  connection,  HI.  d, 
infra,  where  in  several  cases  the  em- 
ployer was  held  entitled  to  the  inven- 
tion, on  the  theory  of  a  trust  relation- 
ship between  the  parties. 

b.  EmploitmetU  for  the  purpoae  of  in- 
venting or  improvtng. 

For  cases  where  one  is  employed 
to  perfect  mechanical  details  or  put 
an  invention  into  practical  form,  in 
other  words,  merely  to  carry  out  the ' 
inventor's  ideas,  see  III.  c,  infra. 

If  one  is  employed  for  the  express 
purpose  of  using  his  inventive  facul- 
ty for  his  employer,  the  latter  is  en- 
titled to  inventions  made  by  the 
emplojree  in  performance  of  the  con- 
tract. The  rationale  of  the  cases  gov- 
erned by  this  rule  is  that  there  is  a 
special  employment  for  the  limited 
and  definite  purpose  of  inventing. 
The  employee  is  regarded  as  having 
hired  out  to  his  employer  the  whole 
of  his  inventive  powers,  natural  and 
acquired,  so  far  as  regards  the  partic- 
ular improvements  to  the  attainment 


of  ^Ich  his  experiments  are  to  be  di- 
rected. The  rule  finds  support  in  the 
holdings,  or  at  least  in  the  lanswLffe 
of  the  court,  in  the  following  cases: 
United  States. — Solomons  v.  United 
States  (1890)  137  U.  S.  342,  346.  34 
L.  ed.  667,  669,  11  Sup.  Ct.  Rep.  88; 
Gill  V.  United  States  (1896)  160  U.S. 
426t  40  L.  ed.  480,  16  Sup.  Ct  Rep. 
822.  See  also  Dental  Vulcanite  Ca 
V.  Wetherbee  (1866)  2  Cliff.  675,  3 
Fisher,  Pat.  Cas.  87,  Fed.  Ca«.  No. 
3,810. 

California.  —  Famous  Flayers- 
Lasky  Corp.  v.  Ewing  (1920)  —  Cal. 
App.  — ,  194  Pac.  665. 

lUinoifl.— Bates  Mach.  Co.  v.  Bates 
(1901)  192  111.  138,  61  N.  E.  618.  See 
also  Joliet  Mfg.  Co.  v.  Dice  (1883) 
105  111.  649. 

Iowa. — Bryan  &  Co.  v.  Sturlock 
(1918)  184  Iowa,  378,  168  N.  W.  144. 

Masaachusetts. — ^Wiseless  Sfecial- 
TY  Apparatus  Co.  v.  Mica  Coniknser 
Co.  (reported  herewith)  ante,  1170. 

BfisBOUrt — Heissner  v.  Standard  B. 
Equipment  Co.  (1908)  211  Uo.  112, 
109  S.  W.  730. 

New  Jersey. — Connelly  Mfg.  Co.  ?. 
Wattles  (1891)  49  N.  J.  Eq.  92,  23  At). 
123. 

New  York.— Annin  v.  Wren  (1887) 
44  Hun,  S55;  Baldwin  v.  Von  Micbe- 
ronx  (1893)  6  Misc.  386,  26  N.  Y. 
Supp.  857,  affirmed  in  (1894)  88  Han, 
43,  31  N.  Y.  Supp.  696. 

Oregon.  —  Portland  Iron  Works  t. 
Willett  (1907)  49  Or.  245.  89  Pac.  421. 
90  Pac.  1000. 

Rhode  Island.  —  Silver  Sprinii: 
Bleaching  &  Dyeing  Co.  v.  Woolworth 
(1890)  16  B.  I.  729.  19  AAL  628. 

England.— See  Bloxam  v.  Slaee 
(1825)  1  Car.  &  P.  668,  Ryan  &  H. 
187,  9  Dowl.  &  R.  216,  6  Barn.  &  C. 
169,  108  Eng.  Reprint,  416.  6  L.  J.  K.  i 

B.  104,  30  Revised  Rep.  276. 
Canada.  —  Bonathan    v.  Bowraan- 

ville  Furniture  Mfg.  Co.  (1871)  81 U  < 

C.  Q.  B.  413. 

Newfoundland.  —  Fox  v.  UcKmj, 
Newfoundl.  Rep.  (1864-74)  35. 

One  employed  to  devise  or  perfect 
an  instrument  or  process  cannot,  aft- 
er accomplishing  the  work, ,  assert 
title  thereto  as  against  his  employer. 
WiBSLEss  Specialty  Appajlatusi  Go.T' 
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Mica  Condenser  Co.  (reported  here- 
with) ante,  1170. 

The  rule  applicable  to  that  class 
of  cases  where  the  employment  of  the 
servant  ia  for  the  express  purpose  of 
making  inventions  for  the  master's 
benefit  was  thus  stated  in  Solomons 
V.  United  States  (U.  S.)  supra:  *'If 
one  is  employed  to  devise  or  perfect 
an  instrument,  or  a  means  for  ac- 
complishing a  prescribed  result,  he 
cannot,  after  successfully  accom- 
plishing the  work  for  which  he  was 
employed,  plead  title  thereto  as 
against  his  employer.  That  which  he 
has  been  employed  and  paid  to  accom- 
plish bec<Hnes»  when  accomplished, 
the  property  of  his  employer.  What- 
ever rights  as  an  individual  he  may 
have  had  in  and  to  his  inventive  pow- 
ers and  that  which  they  are  able  to 
accomplish^  he  has  sold  in  advance 
to  his  employer." 

And  the  proposition  that,  if  the 
patentee  is  employed  to  invent  or  de- 
vise improvements,  his  patents  ob- 
tained therefor  belong  to  his  employ- 
er, since  in  making  such  improve- 
ments he  is  merely  doing  what  he  was 
hired  to  do,  is  stated,  arguendo,  in 
Gill  V.  United  SUtes  (1895)  160  U.  S. 
426,  40  L.  ed.  480,  16  Sup.  Ct.  Rep. 
322.  This  rule  waa  approved  and  ap- 
plied in  Meissner  v.  Standard  R. 
Equipment  Co.  (1908)  211  Mo.  112, 
109  S.  W.  730. 

So,  the  conclusion  that  the  employ- 
er, rather  than  the  employee,  was  en- 
titled to  the  invention,  appears  to 
rest,  in  Famous  Players-Lasky  Corp. 
V.  Ewing  (1920)  —  Cal.  App.  — ,  194 
Fac.  65,  partly  on  the  ground  that  the 
contract  of  employment  contemplated 
the  inventive  service  of  the  employee, 
although  there  was  also  the  circum- 
stance that  the  general  idea  of  the 
invention  was  that  of  the  general 
manager  of  the  employer  corporation, 
and  the  employee  who  obtained  the 
patent  had  merely  carried  out  this 
general  idea.  In  this  case  the  patent 
was  obtained  by  an  expert  electrician 
employed  by  a  motion  picture  corpo- 
ration, the  invention  consisting  in  a 
"light  dissolve,"  the  principle  of 
which,  it  appears,  was  suggested  by 
the  manager  of  the  company.  It  ap- 
16  A.L.R^76. 


peared  also  that  the  electoidan  was 
employed  to  improve  the  light  in 
every  way  possible,  and  to  use  his  ex- 
pert knowledge  and  ability  in  that 
direction.  Under  these  circum- 
stances, it  was  held  that  the  corpora- 
tion could  compel  him  to  assign  to 
it  the  title  to  the  invention. 

The  doctrine  that,  where  the  em- 
ployee is  hired  for  inventive  pur- 
poses, the  resulting  invention  made 
in  the  course  of  his  employment  be- 
longs to  the  employer,  is  supported 
also  by  Bryan  &  Co.  v.  Sturlock 
(1918)  184  Iowa,  378,  168  N.  W.  144, 
where  the  contract  of  employment 
contemplated  the  use  of  the  inventive 
ability  of  the  employee  to  create  a  de- 
vice for  transmission  of  power  in 
motor  vehicles;  and  the  court  held 
that,  the  employee  having  made  such 
an  invention  during  the  course  of  his 
employment,  he  could  assert  no  in- 
terest in  shares  of  stock  in  a  corpo- 
ration which  he  had  organized  to 
capitalize  the  invention,  for  which  he 
had  obtained  a  patent. 

And  in  Connelly  Mfg.  Co.  v.  Wattles 
(1891)  49  N.  J.  Ei.  92,  23  Atl.  123,  the 
court  said  that  the  doctrine  was  set- 
tled that  where  one  person  agrees  to 
invent  for  another,  or  to  exercise  his 
inventive  ability  for  the  benefit  of 
another,  the  Inventions  made  and 
patents  procured  during  the  time  of 
service  covered  by  the  contract  be- 
long in  equity  to  the  employer,  and 
sot  to  the  employee.  An  injanction 
restraining  the  use  of  patents  by  the 
employee  was  denied,  however,  in  this 
case,  on  the  ground  that  the  alleged 
contract  was  not  satisfactorily  proved. 

Also  in  Annin  v.  Wren  (1887)  44 
Hun  (N.  Y.)  365,  where  the  right  of 
a  servant  to  take  out  letters  patent  in 
his  own  name  was  denied,  it  was  said: 
"The  special  service  of  inventing,  un- 
der a  special  employment  to  invent, 
gives  the  master  the  servant's  inven- 
tion which  results  from  that  service. 
.  .  .  There  ia  no  room  left  within 
the  employment  for  inventing  on  his 
own  hook.  The  servant  has  no  right 
to  think  or  invent  for  himself  on  the 
particular  subject-matter  in  hand. 
He  must  get  out  of  such  a  relation  be- 
fore he  can  claim  the  product  of  his 
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work  under  such  an  employment  He 
cannot  carry  off  both  his  salary  and 
the  only  valuable  product  of  hts  work 
under  such  an  employment,  leaving 
his  master  with  his  useless  models, 
the  results  of  his  uselessly  spent 
money  on  tools,  machinery,  time,  labor 
of  self  and  employees,  with  only  a 
license,  or  shop  right,  which  is  not 
assignable  or  useful  in  any  way  save 
to  himself.  Such  a  result  would 
necessarily  defeat  the  whole  purpose 
of  the  contract  and  the  contracting 
parties.  The  cases  resulting  in  mere 
license  were  those  of  general  employ- 
ment; at  all  events  they  were  not  spe- 
cial employments  for  the  limited  serv- 
ice of  inventing." 

And  in  Portland  Iron  Works  v. 
Willett  (1907)  49  Or.  245,  89  Pac.  421, 
90  Pac.  1000,  the  court  said  that  it 
seems  to  be  conceded  by  all  the  de- 
cisions, that  when  there  is  a  special 
service  of  inventing,  under  a  special 
employment  to  invent  for  a  considera- 
tion, the  emLployer  becomes  the  owner 
of  the  servant's  invention.  « 

Where' ff' person  was  employed  by 
an  Inventor  to  experiment  upon  an 
invention,  and  through  such  employee 
it  was  conducted  to  a  successful  is- 
sue, it  was  held  in  Dental  Vulcanite 
Co.  V.  Wetherbee  (1866)  2  Cliff.  575, 
8  Fisher,  Pat  Cas.  87,  Fed.  Cas.  No. 
3,830,  that  the  employer  was  entitled 
to  the  patent  as  the  original  and  sole 
inventor. 

It  was  held  tiiat  secret  processes 
and  componnds,  invented  by  an  em- 
ployee of  a  firm,  belonged  to  the  lat- 
ter, where  he  was  employed  for  that 
purpose  and  used  the  firm's  materials 
in  making  them,  the  intent  of  all  par- 
ties being  that  the  firm  should  be  the 
owner,  and  the  employee  knowing 
that  the  only  value  of  the  invention 
to  the  firm  would  be  in  Its  absolute 
ownership  of  the  formula,  and  in  its 
being  kept  a  trade  secret  Baldwin 
v.  Von  Micheroux  (189S)  5  Misc.  386, 
25  N.  Y.  Supp.  857,  affirmed  in  (1894) 
83  Hun.  43,  31  N.  Y.  Supp.  696. 

And  where  a  discovery  of  a  dyeing 
process  was  made  by  an  employee,  a 
part  of  whose  work  was  to  make  ex- 
periments in  such  processes  with  a 
view  to  discovery  and  improvement 


the  employee  using  the  employer's 
time,  materials,  and  machinery,  and 
working  under  the  letter's  direction, 
for  the  purpose  of  making  the  dis- 
covery, the  court  in  Silver  Spring 
Bleaching  &  Dyeing  Co.  v.  Woolworth 
(1890)  16  R.  I,  729,  19  Atl.  628,  said 
that  it  followed,  independently  of  any 
special  contract  to  that  effect,  that 
the  resulting  discovery  was  as  much 
the  property  of  the  employer  as  if,  in- 
stead of  being  the  formula  of  a  secrel 
process,  it  had  been  a  material  prod- 
uct; so  that  the  employee,  in  refosioK 
to  make  disclosure  of  the  formula, 
was  refusing  to  give  up  to  the  em- 
ployer that  which  belonged  to  it  The 
employer  was  held,  in  this  case,  en* 
titled  to  a  decree  of  disclosure,  with- 
out further  compensation  to  the  en* 
ployee. 

Also  in  Makepeace  v.  Jackson 
(1813)  4  Taunt  770, 128  Eng.  Reprint, 
534,  14  Revised  Rep.  664,  where  the 
head  color  man  in  a  calico-printer's 
shop  brought  trover  against  his  em- 
ployer for  a  book  which  contained  en* 
tries  of  processes  for  mixing  colors, 
and  which  was  essential  to  the  em- 
ployer's trade,  claiming  that  several 
of  the  processes  were  the  plaintiff's 

■own  invention,  the  court  held  that 
there  could  be  no  recovery,  it  being 
said  that  the  book  was  the  proper^ 
of  the  master,  even  though  there 
might  be  inventions  of  the  plaintiff 
in  it;  that  the  master  had  ft  right  to 
something  besides  the  mere  manual 
labor  of  the  servant  in  the  mixing  of 
the  colors ;  and  that  though  the  plain- 
tiff invented  the  processes,  yet  they 
were  to  be  used  for  the  master's  bene- 
fit. That  color  recipes  made  by  an 
employee   may  be   subject  to  ase 

-by  the  employer,  although  they  htn 
been  patented  by  the  employee,  see 
the  decision  of  the  Pennsylvania 
court  in  Dempsey  v.  Dobson,  under  VL 
a,  infra. 

In  Bloxam  v.  Elsee  (1825)  1  Car. 
&  P.  558,  Ryan  &  M.  187,  9  Dowl.  &  R 
215,  6  Barn.  &  C.  169,  108  Eng.  Re- 
print 416,  6  L.  J.  K.  B.  104,  SO  Se- 
vised  Rep.  276,  it  is  stated  In  the  head- 
note  that  if  a  servant  while  in  the 
employ  of  his  master,  makes  an  inven- 
tion, that  invention  belongs  to  the 
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servant,  and  not  the  master ;  but  that, 
it  seems,  if  the  master  employs  a  skil- 
ful person  for  the  express  purpose  of 
InventinjT,  the  inventions  made  by  him 
will  80  much  belong  to  the  master  as 
to  enable  him  to  take  out  a  patent  for 
them.  But  the  case  turned  more  on 
other  points,  and,  although  it  has 
been  cited  to  the  proposition,  it  ap- 
pears to  be  of  little  value  on  the 
present  question. 

Attention  is  called,  also,  to  the  fol^ 
lowing  statement  in  Bonathan  v.  Bow- 
manville  Fumitnr«  Mfg.  Co.  (1871) 
81  U.  a  Q.  a  413:  '*The  master  can- 
'  not  claim  an  invention  made  by  a 
'  workman  in  his  employment.    .   .  . 
But  it  may  be  different  when  the 
workman  Is  employed  for  the  express 
.  purpose  of  devising  improvements. 
...  It  appears  to  me  the  law  must 
be  tiiat  if  a  person  be  expressly  en- 
'  gaged  to  invent  or  improve  a  machine 
or  process  of  any  kind  for  another, 
the  invention  or  process  is  the  prop- 
erty of  the  one  for  whom  it  was  done. 
The  skill  and  labor  of  the  employee 
•  are  then  bargained  for,  for  the  pro- 
'  duction  of  a  particular  article,  or  the 
elimination  of  an  idea  to  which  prac- 

-  tteal  effect  is  to  be  or  can  be  given. 
The  master  would  have  no  right  to 
!  claim  an  article  found  by  his  servant, 

apprentice,  or  workman;  but  if  the 
master  expressly  employed  such  per- 
sons to  make  search  for  particular 

■  articles  for  him,  I  have  no  doubt  the 
finding  of  any  such  articles  by  them 

'  would  be  for  the  benefit  of  the  mas- 
ter." 

-  There  is  apparently,  however,  a  lack 

■  of  uniformity  in  the  decisions  on  the 
question  whether  the  contract  should 
be  so  construed  as  to  require  the 

'  employee  to  use  his  inventive  faculty 
for  the  employer's  benefit.  And  there 
are  authorities  which  seem  In  conflict 
with  the  holdings,  or  at  least  with  the 

-  language  of  the  opinions,  in  some  of 
the  above  cases.  In  other  words,  the 
courts  have  in  several  cases  con- 
strued the  contract  of  employment, 
apparently,  as  one  which  did  not  re- 
quire the  employee  to  use  his  inventive 
faculty  for  the  employer's  benefit,  al- 
though he  was  to  devise  and  improve 
machinery  for  the  latter.   And  there 


are  intimations  that  nothing  scarcely, 
short  of  an  express  contract  on  the 
part  of  the  employee  to  use  his  in- 
ventive faculty  for  the  benefit  of  l^e 
emplc^er,  would  be  sufficient. 

Thus,  it  is  held  in  Pressed  Steel 
Car  Co.  V.  Hansen  (1905)  2  L.R.A. 
(N.S.)  1172,  71  C.  C.  A.  207,  1S7  Fed. 
403.  affirming  (1904)  128  Fed.  444, 
that  the  facts  that  one  is  engaged,  at 
a  large  salary,  to  take  charge  of  the 
engineering  and  manufacturing  de- 
partment of  a  corporation,  and  as- 
sumes the  duty  of  improving  its  prod- 
uct and  devising  and  designing  arti- 
cles for  its  benefit,  do  not  require 
him,  as  matter  of  law,  to  assign  to  the 
corporation  the  patents  for  articles  so 
designed.  The  court  referred  to  the 
statement  in  Gill  v.  United  States 
(1895)  160  U.  S.  426,  40  L.  ed.  680, 
16  Sup.  Ct  Rep.  322,  supra,  that  "It 
is  equally  clear  that,  if  the  patentee 
be  employed  to  invent  or  devise  such 
improvements,  his  patents  obtained 
therefor  belong  to  his  employer,  since 
in  making  such  Improvements  he  is 
merely  doing  what  he  was  hired  to 
do,"  as  dictnln,  and  as  properly  con- 
fined to  easea  where  the  patontee  is 
employed  specifically  to  invent  or  de- 
vise th.6  particular  improvements  in 
question.  So  viewed,  the  court  said, 
an  express  contract  to  assign  the  pat- 
ent might  well  be  inferred  from  the 
acceptance  .by  the  employee  of  the 
specific  employment.  There  is  a  dis- 
senting opinion,  however,  in  this  case, 
based  on  the  ground  that  it  came 
within  the  rule  in  the  cases  above 
cited,  where  there  was  an  employment 
for  the  purpose  of  inventing.  A  peti- 
tion for  a  writ  of  certiorari  in  this 
case  is  denied  in  (1906)  199  U.  S.  608> 
50  L.  ed.  331,  26  Sup.  Ct.  Rep.  749. 

In  Dalzell  v.  Dueber  Watch  Case 
Mfg.  Co.  (1893)  149  U.  S.  315,  37  L. 
ed.  749,  13  Sup.  Ct.  Rep.  886,  the  Fed- 
eral Supreme  Court  said:  "A  manu- 
facturing corporation  which  has  em- 
ployed a  skilled  workman,  for  a  stated 
compensation,  to  take  charge  of  its 
works  and  to  devote  his  time  and  serv- 
ices to  devising  and  making  improve- 
ments in  articles  there  manfactured. 
Is  not  entitled  to  a  conveyance  of 
patents  obtained  for  inventions  made 
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by  him  while  so  employed,  in  the  ab- 
sence of  express  agreement  to  that  ef- 
fect." The  court  cited,  in  support  of 
the  above,  Hapgood  v.  Hewitt  (1886) 
119  U.  S.  226,  30  L.  ed.  369,  7  Sup.  Ct. 
Rep.  193. 

And  the  proposition  that  the  mere 
fact  that  one  is  employed  to  construct 
and  improve  certain  machinery  for 
the  employer  does  not,  of  itself,  neces- 
sarily preclude  the  employee  from  ob- 
taining a  patent  on  such  inventions  as 
he  may  make  in  connection  with  his 
work,  and  that  the  employer  cannot 
plead  the  obtaining  of  such  a  patent 
by  the  employee  as  a  breach  of  the 
contract  of  employment  so  as  to  re- 
duce the  latter's  damages  in  an  action 
for  his  wages,  is  supported  by  Green 
v.  Willard  Improved  Barrel  Go.  (1876) 
1  Mo.  App.  202. 

So,  although  a  superintendent  of  the 
manufacturing  department  of  a  com- 
pany was,  under  the  terms  of  the  con- 
tract of  employment,  under  obligation 
to  look  after  ita  machinery  and  to 
make  improvements  therein,  it  was 
held  in  American  Circular  Loom  Go. 
T.  Wilson  (1908)  198  Mass.  182,  126 
Am.  St.  Rep.  409,  84  N.  E.  133,  that 
the  company  did  not  have  a  right  to 
.  an  assiffnment  of  a  patent  on  a  ma- 
chine invented  by  the  employee  to 
turn  out  the  same  products  which  the 
company  was  already  producing  by 
another  patented  machine  for  which 
it  held  an  exclusive  right;  and  that 
this  was  true  although  the  expense  of 
procuring  the  patent  was  paid  by  the 
employer,  and  many  machines  em- 
bodying the  invention  and  built  un- 
der the  patent  were  constructed  under 
the  direction  and  supervision  of  the 
employee,  at  the  employer's  expense, 
and  were  used  in  its  business  with 
the  former's  knowledge  and  consent, 
and  the  success  of  the  company's 
business  largely  depended  upon  its 
use  of  these  machines.  The  court 
said  that  these  circumstances  and  the 
other  facts  found  did  not  show  that 
the  employer  was  entitled  to  a  prop- 
erty right  in  the  invention  itself  and 
in  the  letters  patent  securing  that 
right;  that  the  invention  and  the  pat- 
ents thereon  belonged  to  the  inventor, 
to  whom  the  patent  had  been  issued. 


unless  he  had  made  either  an  a8slgii> 
ment  of  his  right  or  a  valid  and  en- 
forceable agreement  for  such  an  as- 
signment, even  though  it  was  his  duty 
to  use  his  skill  and  inventive  abili^ 
to  further  the  interests  of  his  em* 
ployer,  by  devising  improvenunta 
generally  in  the  appliances  and  nia- 
chinery  used  in  the  employer's  busi- 
ness. The  court  said  that  the  qoes* 
tion  did  not  arise  as  to  how  far  the 
rule  would  be  applicable  where  it 
appeared  that,  by  the  express  terms 
of  the  hiring,  the  employee  was  to  ex- 
ercise his  inventive  faculties  with 
reference  to  the  specific  invention  in 
question,  for  the  sole  benefit  of  the 
employer. 

And  where  a  machinist  was  em- 
ployed by  one  about  to  start  a  factory, 
at  a  salary  of  $21  a  week,  to  make 
what  machinery  was  necessary  and 
to  keep  it  in  repair,  it  was  held  in 
Whiting  V.  Graves  (1878)  S  Bann.  ft 
Ard.  222,  Fed.  Gas.  No.  17,577,  thtt 
there  was  nothing  in  the  contract  ctf 
service  which  would  give  the  em- 
ployer any  legal  or  equitable  title  to 
any  letters  patent  for  any  inventioDB 
which  the  employee  might  make.  The 
court  said  that  it  was  no  part  of  the 
original  employment  to  invent  ma- 
chinery for  general  use,  but  on^  in 
the  factory  of  the  empli^er;  that  this 
was  a  factory  not  for  making  and 
selling  machinery,  but  for  manufac- 
turing fancy  dry  goods  with  the  aid 
of  machinery;  and  that  the  employ- 
ment to  invent  and  perfect  machinery 
for  that  purpose,  while  it  would  oper* 
ate  as  a  license  to  the  employer  to  use 
machines  invented  by  the  employee 
and  put  in  use,  under  such  employ- 
ment, would  not,  of  itself,  confer  upon 
the  employer  any  legal  title  to  the 
invention  itself,  or  to  letters  pateat 
protecting  it. 

So,  the  proposition  that  the  em- 
ployment of  a  skilled  workman  for  a 
stated  compensation,  to  devote  his 
time  and  services  to  devising  and 
making  improvements  in  articles 
manufactured  by  his  employer,  does 
not  operate  so  as  to  vest  in  the  em- 
ployer an  inchoate  legal  title  to  the 
inventions,  is  supported  by  Whiting 
V.  Graves  (Fed.)  supra. 
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In  Barber  t.  National  Carbon  Co. 
(1904)  6  L.R.A.(N.S.)  1154,  64  C.  C. 
A.  40,  129  Fed.  370,  a  plea  that  the 
complainant  agreed  to  give  his  skill, 
attention,  and  inventive  ability  to  the 
service  of  the  defendant  carbon  com- 
pany in  and  about  cheapening  and 
improving  the  process  of  electroplat- 
ing, and  other  processes  in  the  manu- 
facturing of  carbons,  concluding  by 
claiming  that  the  defendant  was  en- 
titled, and  had  the  right,  to  the  per- 
petual use,  in  its  business  and  for  its 
purposes,  of  the  improvements  and 
inventions  claimed,  was  construed  as 
one  of  license  only.  The  court  re- 
fused to  hold  it  a  good  plea  of  title, 
where  there  was  no  averment  that 
there  was  an  agreement  that  the  com- 
pany should  have  t|tle  to  the  inven- 
tions, or  to  any  patent  that  complain- 
ant might  obtain  for  them. 

a.  Meehanteat  improvement  hv  emptoyee, 
or  embodiment  of  employer*a  eoneep- 
(Ion,  am  dt^nguiahed  from  inventton. 

As  to  presumptions  in  this  clasa  of 
«asM,  see  V.  infra. 

The  rule  appears  to  be  well  settled 
tiiat  one  who  discovers  a  new  princi- 
ple or  improvement  in  a  machine  or 
composition  is  not  to  be  deprived  of 
the  benefits  of  that  discovery  because 
he  employs  others  to  perfect  the  de- 
tails and  put  his  conception  into  prac- 
tical form;  and  this  Is  true  even 
though  the  workmen,  in  carrying  out 
the  employer's  design,  suggest  valu- 
able mechanical  improvements,  so 
long  as  such  improvements  do  not 
amount  to  a  departure  from  the  origi- 
nal principle  and  purpose  of  the  em* 
ployrar.  This  rule,  which  will  be  more 
clearly  understood  from  the  state- 
ments below  in  the  various  decision^ 
is  supported  by  numerous  cases. 

United  States. — Minerals  Separa- 
tion V.  Hyde  (1916)  242  U.  S.  261.  61 
L.  ed.  286,  37  Sup.  Ct.  Rep.  82;  Aga- 
wam  Woolen  Co.  v.  Jordan  (1869)  7 
Wall.  683,  19  ed.  177;  Union  Paper 
Collar. Go.  v.  Van  Dusen  (1874)  23 
Wall.  530,  23  L.  ed.  128;  Pennoek  v. 
Dialogue  (1825)  4  Wash.  C.  C.  538, 
Fed.  Cas.  No.  10,941 ;  Watson  v. 
Bladen  (1826)  4  Wash.  C.  G.  580,  Fed. 
Cas.  No.  17,277;  Sparkman  v.  Higgins 


(1846)  1  Blatchf.  205.  Fed.  C  i 
13,208;  Wellman  v.  Blood  (185(  < 
Arth.  Pat.  Cas.  432,  Fed.  Ci  i 
17,385 ;  King  v.  Gedney  ; 
Arth.  Pat.  Cas.  444,  Fed.  Cas.  ' 
795;  Blandy  v.  Griffith  (1869)  ; 
er,  Pat.  Cas.  609,  Fed.  Cas.  ; 
529;  Smith  v.  Stewart  (1893)  i ! 
481,  affirmed  In  (1893)  7  G.  C.  I 
17  U.  S.  App.  217,  68  Fed.  680;  . 
Shirt  &  Collar  Go.  v.  Beattie  (1{  I 

C.  C.  A.  442,  149  Fed.  736,  petit  i 
writ  of  certiorari  denied  in  ', 
205  U.  S.  647,  51  L.  ed.  924,  2  i 
Ct.  Rep.  796;  Eastern  Dynam  I 
V.  Keystone  Powder  Mfg.  Co. 
164  Fed.  47.  See  also  Goodji 
Day  (1862)  Fed.  Cas.  No. 
(recognizing  principle) ;  Pents  I 
canite  Go.  v.  Wetherbee  (1866)  ! 
556,  8  Fisher,  Fat.  Cas.  87,  Fe<  I 
No.  8,810;  and  Yoder  v.  Mills  ; 

26  Fed.  821. 

California. — ^Famous  Players 
C:orp.  V.  Ewinff  (1920)  —  Gal.  A: 
194  Pac  65. 

District  of  Columbia.^ — Laugli 
Burry  (1921)  —  App.  D.  C.  - 
led.  1013;  Huebel  v.  Bernard  : 
15  App,  D.  C.  510;  Miller  v.  I 
(1901)  18  App.  D.  C.  163;  Gal 
v.  Hastings  (1903)  21  App.  D.  i 
Sendelbach  v.  Gillette  (1903)  2!! 

D.  G.  168;  Orcutt  v.  McDonald  ; 

27  App.  D.  G.  228;  Kreag  v.  ' 
(1906)  28  App.  D.  G.  437;  Larl 
Richardson  (1906)  28  App.  D.  C: 
Robinson  v.  McCormick  (1901 
App.  D.  C.  98,  10  Ann.  Cas. 
Braunstein  v.  Holmes  (1903)  3(i 
D.  C.  328;  Neth  v.  Ohmer  (19(1 
App.  D.  C  478;  McKillop  v.  ]l 
(1908)  31  App.  D.  C.  686;  McKi 
Jerdone  (1909)  34  App.  D.  C. 
Broadwell  v.  Long  (1911)  36  A] 

C.  418;  LadofF  v.  Dempster  (191 
App.  D.  C.  520;  Moody  v.  Colby  ( 
41  App.  D.  C.  248;  Gammet 
Neidich  (1916)  46  App.  D.  C. 
See  also  Milton  v.  Kingsley  (18 
App.  D.  C.  631;  Lloyd  v.  An 
(1901)  17  App.  D.  G.  491;  Ty 
Kelch  (1902)  19  App.  D.  C,  180;  ( 
v.  Cromwell  (1902)  19  App.  D.  C 
Corry  v.  McDermott  (1905)  25 

D.  C.  305;  Jameson  v.  Ells 
(1913)  40  App.  D.  C.  164. 
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'  lUinois^FraBer  v.  Gates  (1885) 
118  111.  99,  1  N.  E.  817. 

New  York. — See  also  Burden  v.  Bur- 
den Iron  Go.  (1903)  39  Misc.  559,  80 
N.  Y.  Supp.  390. 

England. — Allen  v.  Rawson  (1845) 
1  C.  B.  651, 135  Eng.  Reprint,  666. 

Newfoundland.  —  Fox  v.  McKay, 
Newfoundl.  Rep.  (1864-74)  85. 

The  above  doctrine  appears  to  be 
supported  by  cases  other  than  those 
involving  the  relation  of  employer 
and  employee.  And  several  of  the 
cases  cited  supra  do  not  strictly,  it 
appears,  involve  that  relationship. 
The  broad  principle  is  stated  in  Gedge 
V.  Cromwell  (1902)  19  App.  D.  C  192, 
■as  follows:  "The  rule  is  that  one, 
who,  by  way  of  partnership  or  con- 
tract, or  in  any  other,  empowers  an- 
other person  to  make  experiments 
upon  his  own  conception  for  the  pur- 
pose of  perfecting  it  in  its  details, 
is  entitled  to  the  ownership  of  Bueh 
improvements  in  the  Conception  as 
may  be  suggested  by  such  other  per^ 
aOns." 

In  a  leading  case  (Agawam  Woolen 
Co.  V.  Jordan  (1869)  7  Wall.  (U.  S.) 
686,  19  L.  ed.  177)  the  Federal  Su- 
preme Court  said:  "Where  a  person 
has  discovered  an  improved  principle 
in  a  machine,  manufacture,  or  ciom- 
position  of  matter,  and  employs  other 
persons  to  asdist  him  in  canying  out 
that  principle,  and  they,  in  the  course 
of  experiments  arising  from  that  em- 
ployment, make  valuable  discoveries 
ancillary  to  the  plan  and  preconceived 
design  of  the  employer,  such  sug- 
gested improvements  are  in  general 
to  be  regarded  as  the  property  of  the 
party  who  discovered  the  original  im- 
proved principle,  and  may  be  em- 
bodied in  his  patent  as  a  part  of  his 
invention.  .  .  .  Persons  employed, 
as  much  as  employers,  are  entitled  to 
their  own  independent  Inventions, 
but,  where  the  employer  has  con- 
ceived the  plan  of  an  Invention  and 
is  engaged  in  experiments  to  perfect 
it,  no  suggestions  from  an  employee, 
not  amounting  to  a  new  method  or  ar- 
rangement which  in  itself  is  a  com- 
plete invention,  is  sufficient  to  deprive 
the  employer  of  the  exclusive  prop- 
erty in  the  perfected  improvement." 
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The  doctrine  laid  down  in  the  abon  - 
case  was  approved  in  Union  Paper 
Collar  Go.  v.  Van  Dusen  (1874)  23 
Wall.  (U.  S.)  630,  23  L.  ed.  128. 

And  the  rule  applicable  to  cases  is 
which  an  raiployee  is  hired  to  render 
assistance  in  perfecting  the  mechan- 
ieal  details  and  arrangements  requi- 
site  for  the  complete- elaboratioa  trf 
an  invention  of  which  the  geneni 
idea  has  been  conceived  by  the  em- 
ployer was  stated  in  an  important 
English  case  (Allen  v.  Rawson  (1S45) 
1  G.  B.  661,  136  Eng.  Reprint,  666) 
as  follows:  "If  a  person  has  diseov- 
end  an  improved  principle,  and  oa- 
ploys  engineers,  .  .  .  and  they,  in 
the  course  of  the  experiments  arising 
from  that  employment,  make  valuable 
discoveries  accessory  to  the  main 
principle,  and  tending  to  carry  tliat 
out  in  a  better  manner,  such  improve- 
ments are  the  property  of  the  inventor 
of  the  original  improved  principle 
and  may  be  embodied  in  his  patent; 
and,  if  so  embodied,  the  patent  is  qot 
avoided  by  evidence  that  the  agent  or 
servant  made  the  suggestions  of  that 
subordinate  improvement  of  the 
mary  and  improved  principle.'* 
.  Each  case,  it  was  said  by  Tfndal, 
Gh.  J.,  in  Allen  v.  Rawson  (Eng.)^ 
supra,  must  depend  upon  its  own 
merits,  it  being  difficult  to  define  how 
fkr  the  suggestions  of  a  workman  em- 
ployed in  the  construction  of  a  ma- 
chine are  to  be  considered  as  distinct 
inventions  by  him,  so  as  to  avoid  a 
patent  incorporating  them,  taken  oat 
by  his  employer. 

Attention  is  called  also  to  tike  well- 
considered -statement  in  Frost  on  Pat* 
entS;  p.  14:  "There  is  nothing  in  law 
to  prevent  an  inventor  from  availing 
himself  of  the  assistance  of  workmen 
or  servants  in  the  prosecution  of  his 
search  after  a  new  manufacture.  la* 
deed,  many  processes  cannot  be  eon- 
ducted  by  the  unaided  exertions  of  a 
single  individual,  and  in  almost  all 
cases  actual  experiments  are  a  neces- 
sity in  order  to  find  out  how  a  desired 
end  may  be  best  obtained.  It  would, 
therefore,  be  absurd  to  confine  the  re- 
wards given  to  inventors  to  that  small 
class  of  them,  only,  who  have  entirely, 
and  without  any  aaaiatanee  wHiatever, 
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brought  their  discoveries  to  perfec- 
tion, and  it  is  grave  matter  of  doubt 
whether,  strictly  speaking,  any  such 
eould  be  found.  The  law,  therefore, 
considers  workmen  and  servants 
merely  as  tools  of  the  inventor,  and 
instruments  in  his  hands,  carrying 
out  the  ideas  which  originate  In  the 
master  mind;  and  a  person  who  has 
invented  a  main  and  leading  idea  re- 
mains the  true  and  first  inventor,  and, 
as  such,  entitled  to  apply  for  a  patent 
notwithiEitanding  that  he  avails  him- 
self of  the  assistance  and  suggestions 
of  workmen  and  servants  in  bringing 
his  invention  to  a  state  of  perfection." 

The  rights  as  the  original  and  real 
inventor  of  one  who  has  devised  the 
general  plan  as  well  as  the  operative 
principle  of  a  machine,  not  only  In 
rudiment  bat  in  practically  completed 
conception,  are  not  affected  by  the 
fact  that  he  employs  another  to  carry 
out  and  put  his  ideas  into  working 
shape,  although  the  latter  perfects 
mechanical  details  and  makes  modi- 
fications which  do  not  go  to  the  sub- 
stance of  the  invention,  but  eontrib* 
nte  to  its  efficiency.  Eastern  Dyna- 
mite Co.  V.  Keystone  Powder  Mfg.  Co* 
(1908)  1«4  Fe«L  47. 

And  the  rule  was  laid  down  in  Well- 
man  V.'  Blood  (1856)  MacArth.  Pat. 
Cas.  432.  Fed.  Cas.  No.  17,385,  that  if 
the  employer  conceives  the  result  em^ 
braced  in  the  invention,  or  the  gen- 
eral idea  of  a  machine  upon  a  partien- 
lar  principle,  and  in  order  to  earry 
his  concei^on  into  effect  It  is  neces- 
sary to  employ  manual  dexterity,  or 
even  inventive  skill,  in  the  mechanical 
details  and  arrangements  requisite 
for  carrying  out  the  original  concep- 
tion, the  employer  will  be  the  invents 
or,  and  the  servant  will  be  a  mere  in- 
strument through  which  he  realises 
hia  Idea.  * 

And  in  United  Shirt  ft  Collar  Go. 
V.  Beattie  (1907)  79  C.  C.  A.  442,  149 
Fed.  736.  it  was  held  that  one  who 
conceived  an  invention  and  employed 
another  to  carry  it  out  was  entitled  to 
the  patent  rights  as  sole  inventor,  a 
distinction  being  made  between  one 
who  supplies  the  inventive  faculty 
and  another  who  furnishes  merely 
mechanical  skill.    The  court  quoted 
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the  doctrine  that  every  nia'chine,  be- 
fore it  can  be  used,  must  be  con- 
structed as  well  as  invented;  and  that 
if  one  man  does  all  the  inventing,  and 
another  all  the  constructing,  the  first 
is  the  sole  inventor.  A  petition  for 
a  writ  of  certiorari  was  denied  in 
(1907)  205  U.  S.  647,  51  L.  ed.  924,  27 
Sup.  Ct.  Rep.  795. 

The  rule  was  laid  down,  also,  in 
Huebel  v.  Bernard  (1899)  15  App. 
D.  C.  610,  that  an  inventor  who  em- 
ploys a  mechanic  to  embody  his  con- 
ception in  practical  form  retains  his 
exclusive  right  to  the  perfected  im- 
provement.  notwithstanding  the  per- 
fection is  partly  due  to  the  exercise 
of  the  mechanical  skill  of  the  em- 
ployee; and  that  the  latter  must  in- 
vent something,  not  merely  improve, 
by  the  exercise  of  his  mechanical 
skill,  upon  a  conception  which  he  has 
been  employed  to  work  out. 

In  a  suit  for  infringement  of  a  pat- 
ent, the  court  in  Blandy  v.  Griffith 
(1869)  8  Fisher,  Pat.  Cas.  609,  Fed. 
Cas.  No.  1,629,  in  denying  the  claim  of 
a  draftsman  in  the  complainant's 
foundry  that  he  was  <the  inventor* 
said:  "Invention  is  the  work  of  the 
brain,  and  not  of  the  hands.  If  the 
conception  be  practically  complete, 
thd  artisan  who  gives  it  reflex  and  em- 
bodiment in  a  machine  is  no  more  the 
inventor  tiian  the  tools  with  which  he 
wrought.  Both  are  instruments  in 
the  hands  of  falm  who  sets  them  in 
motion  and  prescribes  the  work  to  be 
done.  Hire  mechanical  skill  can  nev- 
er rise  to  the  sphere  of -invention.  The 
latter  involves  higher  liiought,  and 
brings  into  activity  a  different  facul- 
ty. Their  domains  are  distinct.  The 
line  which  separates  them  is  some< 
times  difficult  to  trace;  nevertheless, 
in  the  eye  of  the  law,  it  always  sub- 
sists. The  mechanic  may  greatly  aid 
the  inventor,  but  he  cannot  usurp  his 
place.  As  long  as  the  root  of  the 
original  conception  remains  in  its 
completeness,  the  outgrowth,  what- 
ever shape  it  may  take,  belongs  to 
him  with  whom  the  conception  origi- 
nated.'* 

The  employee  must*  invent  some- 
thing, not  merely  improve,  by  the  ex- 
ercise of  mechanical  skill,  upon  a  con- 
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ception  which  he  has  been  employed 
to  work  out.  Robinson  v.  McCormick 
(1907)  29  App.  D.  C  98,  10  Ann.  Caa. 
548. 

And  in  Watson  v.  Bladen  (1826)  4 
Wash.  C.  G.  580,  1  Robb.  Pat  Gas.  610, 
Fed.  Gas.  No.  17,277,  it  was  said:  **If 
a  contrary  doctrine  were  to  be  main- 
tained, very  few,  if  any,  patents  could 
be  upheld,  unless  in  those  cases  where 
the  inventor  is  also  the  mechanician 
who  constructs  the  machine.  His 
genius  may  be  equal  to  the  task  of 
conceiving  all  the  principles,  as  well 
as  the  general  structure  and  form  of 
the  machine.  But  he  may  be  unac- 
quainted with  the  use  of  tools,  and  be 
quite  unable  to  anticipate  in  what 
manner  the  contemplated  form  of  any 
particular  part  of  the  machine  may 
affect  its  operation,  until  the  work  is 
in  progress,  and  the  materiality  of 
form  can  then  be  practically  dis- 
cerned. That  some  alteration  of  the 
eontemplated  form  or  proportions 
should  be  found  necessary  would  be, 
in  most  instances,  to  be  expected ;  and 
who  so  likely  to  perceive  the  necessity 
of  it,  and  to  suggest  it,  as  the  work- 
man who  is  engaged  in  constructing 
the  machine?  But  if  such  sugges- 
tions are  sufficient  to  invalidate  the 
patent,  few  patents  would  stand  the 
test  of  such  a  principle." 

That  a  mechanic  employed  for  the 
purpose  of  enabling  the  employer  to 
carry  his  original  conception  into  ef- 
fect is  not  an'  inventor  was  assumed 
by  Alderson,  B.,  in  his  direction  to  the 
jury  in  Barker  v.  Shaw  (1832)  1 
Webster,  Pat  Gas.  (Eng.)  126. 

In  Sparkman  v.  Higgins  (1846)  1 
Blatchf.  206,  Fed.  Gas.  No.  13,208,  the 
court  said  that  to  constitute  an  in- 
ventor it  is  not  necessary  that  he 
should  have  the  manual  skill  and  dex- 
terity to  make  the  drafts;  but  that,  if 
the  ideas  are  furnished  by  him  ifor 
producing  the  intended  result,  he  is 
entitled  to  avail  himself  of  the  me- 
chanical skill  of  others  to  carry  out 
practically  his  contrivance. 

And  in  Meth  v.  Ohmer  (1908)  30 
App.  D.  G.  478.  the  court  said  it  was 
well  settled  that  if  one  conveys  to  his 
employee  information  and  instructions 
to  proceed  and  manufacture  a  piece 


of  mechanism  which,  with  the  instruc- 
tions imparted,  can  be  constructed  by 
the  application  of  ordinary  mechani- 
cal skill,  such  employer  is  entitled  to 
the  benefit  of  the  skill  and  ingenui^ 
of  the  employee  in  successfully  com* 
plating  the  device;  an  inventor  being 
entitled  to  avail  himself  of  the  me- 
chanical skill  of  others  in  redudns 
his  inventive  ideas  to  practice. 

And  the  above  rule  was  applied  in 
Meth  V.  Ohmer  (D.  G.)  supra,  where  a 
manufacturer  of  carfare  registers  di- 
rected skilled  employees  to  constructs 
new  registering  machine,  which  th«y 
did,  the  new  machine  Including  an  isr 
vention  which  was  an  addition  to  the 
machine  therf  in  use,  and  it  appeared 
that  the  employer  was  present  almost 
daily  while  they  constructed  the  ma- 
chine, assisted  in  preparing  the  draw- 
ings and  inspecting  the  work  as  it 
progressed,  and  it  was  shown  that  he 
had  not  only  a  general  idea  of  the 
cesired  results,  but  a  definite  concep- 
tion of  the  means  to  accomplish  those 
results,  and  that  he  imparted  to  the 
employee  sufficient  knowledge  of  what 
he  wanted  constructed  to  enable  any- 
one with  reasonable  mechanical  akill 
and  knowledge  of  the  art  to  work  oat 
the  invention. 

In  Moody  v.  Golby  (1918)  41  App. 
D.  C.  248,  the  court  said  the  case  came 
clearly  within  that  large  class  of  de- 
cisions which  hold  that  where  one 
employs  another  to  perfect  the  details 
of  an  invention  of  which  the  employer 
has  conceived  the  general  principle 
or  plan,  even  though  the  employee,  to 
realize  the  employer's  conception,  de- 
vises valuable  improvements,  so  long 
as  the  imp>ovements  are  ancillary  to 
the  plan  and  preconceived  designs  of 
the  employer,  the  improvonents  will 
belong  to  the  employer,  and  not  to  tiie 
employee. 

Where  an  employee,  as  a  part  of  his 
duties,  made  and  tested  a  tire  tool 
devised  by  the  employer.  It  was  held 
in  Broadwell  v.  Long  (1911)  36  App. 
D.  C.  418,  that  even  if  the  suggestion 
of  a  roller  in  the  device  to  reduce  the 
friction  first  came  from  the  employee, 
it  was  a  change  within  the  skill  of 
the  mechanic,  and  should  inure  to  the 
benefit  of  the  employer. 
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It  is  held  in  Minerals  Separation  v. 
Hyde  (1916)  242  U.  S.  261,  61  L.  ed. 
286,  37  Sup.  Ct.  Rep.  82,  that  paten- 
tees are  none  the  ^ess  discoverers  of 
the  process  patented  because  an  em- 
ployee happened  to  make  the  analyses 
and  observations  which  resulted  Im- 
mediately in  the  discovery,  where  the 
patentees  planned  the  experiment  in 
proe^ress  when  the  discovery  was 
made,  directed  the  investigations  day 
by  day»  conducted  them  in  large  part 
personally,  and  interpreted  the  re- 
sults. 

And  in  Ereag  v.  Geen  (1906)  28 
App.  D.  C  437,  the  court  said  that,  the 
relation  of  employer  and  employee  be- 
ing established,  the  law  is  well  set- 
tled that  where  one  conceives  -the 
principle  or  plan  of  an  invention,  and 
employs  another  to  perfect  the  details 
and  realise  his  conception,  although 
the  latter  may  make  valuable  improve- 
ments liierein,  such  improved  results 
belong  to  the  employer.  In  this  cas6. 
notwithstanding  the  improvements 
upon  the  combinations  of  form  and 
materials  shown  in  the  old  brushes 
(the  subject-matter  of  the  invention 
being  an  improvement  in  brushes  for 
polishing  shoes)  had  been  declared 
the  eicercise  of  Inventive  talents,  the 
court  said  that  it  was  undoubtedly 
within  the  conception  of  the  employ- 
er, in  a  crude  form  at  least,  and  that 
he  disclosed  it  to  the  employee,  who 
was  hired  to  mak'e  a  new  brush. 

In  Braunstein  v.  Holmes  (1908)  80 
App.  D.  C  328,  the  rule  as  between 
employer  and  employee  that  where 
the  employer  conceives  the  principle 
or  plan  of  an  invention  and  the  em- 
ployee is  directed  to  perfect  the  de- 
tails, though  the  employee  may  make 
valuable  improvements  therein,  the 
improved  results  belong  to  the  em- 
ployer, was  held  applicable  to  a  prin- 
cipal and  assistant,  although  they 
were  fellow  employees. 

And  the  rule  was  held  applicable 
also  in  Ladoff  v.  Dempster  (1911)  36 
App.  D.  C  520,  to  the  case  of  a  prin- 
cipal and  assistant  engaged  in  the 
work  of  a  common  employer. 

In  Burden  v.  Burden  Iron  Ck>. 
(190S)  89  Misc.  659,  80  N.  Y.  Supp. 
390,  where  the  Invention  was  made 


by  a  president  of  a  corporation  who 
had  formerly  been  a  partner  in  the 
firm  which  the  corporation  succeeded, 
the  court  held  that  the  invention  was 
the  property  of  the  inventor,  and  not 
of  employees  of  the  company  who  had 
carried  out  his  ideas.  The  court, 
however,  said  that  the  inventor  was 
not  in  any  sense  an  employee. 

Suggestions  made  by  a  mechanic 
engaged  to  construct  a  machine.  &a  to 
its  form  or  proportions,  are  not" suffi- 
cient to  invalidate  tha  patent,  al- 
though they  may  be  Incorporated  in 
the  specifications.  Pennock  v.  Dia- 
logue (1826)  4  Wash.  G.  C.  538.  Fed. 
Cas.  No.  10,941. 

But,  while  one  is  not  precluded 
from  claiming  an  invention  by  the 
mere  fact  that  this  mechanical  details 
have  been  worked  out  by  his  em- 
ployees, there  are  cases  which  illus- 
trate the  complementary  rule  that  if 
the  employee  goes  further  and  does 
more  than  the  work  of  a  mere  me- 
chanic and  originates  a  new  feature 
or  device,  amounting  in  itself  to  a 
complete  patentable  invention,  the 
employer  cannot  claim  title  thereto. 

Thus,  while  an  employer  is  to  be 
protected  from  the  bad  faith  of  his 
employee,  the  latter  Is  equally  en- 
titled to  protection  from  the  rapacity 
of  his  employer;  if,  therefore,  he  goes 
farther  than  mechanical  skill  enables 
him  to  do,  and  makes  an  actual  in- 
vention, he  is  entitled  to  its  benefits. 
McKeen  v.  Jerdone  (1909)  34  App. 
D.  C  163;  Robinson  v.  McCormick 
(1907)  29  App.  D.  C  98,  10  Ann.  Cas. 
648. 

And  it  was  held  in  McKeen  v.  Jer- 
done (D.  C.)  supra,  that  invention  did 
not  lie  in  the  idea  of  an  employer  of 
a  steel  railway  car  as  to  the  thing 
to  be  desired,  but  did  lie  in  the  con- 
ception of  the  means  by  which  the 
desired  result  could  be  obtained;  and 
that  consequently,  in  order  to  claim 
the  benefit  of  work  done  by  an  em- 
ployee independently  of  descriptions 
and  sketches  furnished  by  the  em- 
ployer, the  latter  must  show  that  he 
had  in  mind  and  communicated  to  the 
former  some  specific  means  of  accom- 
plishing his  desired  end  and  that  the 
employee's   independent   work  con- 
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slated  of  nothing  more  than  Improve- 
ments thereon  which  might  have  been 
accomplished  by  any  mechanic  or 
designer  skilled  in  the  art. 

If  the  suggestions  communicated  by 
the  employee  constitute  the  whole 
substance  of  the  improvement,  the 
patent,  if  granted  to  the  emplover,  is 
invalid,  because  the  real  invention  or 
discovery  belongs  to  the  person  who 
made  the  suggestions.  Union  paper 
Collar  Co.  v.  Van  Dusen  (1874)  23 
Wall.'CU.  S.)  530,  23  L.  ed.  128.  See 
to  a  similar  effect,  Agawam  Woolen 
Co.  V,  Jordan  (1869)  7  Wall.  (U.  S.) 
602,  19  L.  ed.  181. 

And  where,  because  of  an  inadvert- 
ent departure  from  the  model  or  the 
drawings,  workmen  engaged  in  the 
manufacture  of  a  gun  made  certain 
changes  in  the  design  without  con- 
sultation with  the  inventor  and  with- 
out his  knowledge,  it  was  held  in 
Berdan  Fire-Arms  Mfg.  Co.  v.  Rem- 
ington (1873)  3  Off.  Gaz.  688.  Fed. 
Cas.  No.  1«336,  that,  if  anything  in 
the  way  of  invention  pertained  to 
such  new  design  or  device,  the  origi- 
nal inventor  was  not  entitled  thereto. 

In  Sendelbach  v.  Gillette  (1903)  22 
App.  D.  C.  168,  the  court  stated  the 
rule  to  be  that  where  one  claims  an 
invention,  and  also  communication  of 
that  invention  to  another,  who  has 
applied  mechanical  work  thereto  and 
put  the  invention  into  practice,  the 
communication,  in  order  to  be  effec- 
tual, must  be  shown  to  have  been  full 
and  clear  as  to  all  the  essential  ele- 
ments of  the  Invention,  and  such  as 
was  sufficient  in  itself  to  enable  the 
party  to  whom  the  disclosure  was 
made  to  give  the  invention  practical 
form  and  effect  without  the  exercise 
of  invention  on  his  part;  in  other 
words,  the  work  of  the  employee  in 
giving  form  and  effect  to  the  inven- 
tion communicated  must  be  nothing 
more  than  the  exercise  of  mechanical 
skill,  and  if  the  work  embodies  inven- 
tion, as  distinguished  from  mechani- 
cal skill,  it  cannot  be  successfully 
claimed  by  another,  except  where 
there  has  been  an  agreement  that 
such  completed  invention,  or  the  pat- 
ent therefor,  shall  issue*  for  the  bene- 


fit of  the  party  making  the  comrnnni- 
cation. 

And  in  Smith  v.  Phelps  (1910)  35 
App.  D.  C  360,  t^e  rule  that,  for  the 
employer  to  claim  the  benefit  of  the 
employee's  skill  and  achievements,  it 
is  insufficient  that  -the  employer  had 
in  mind  a  desired  result  and  employed 
one  to  devise  means  for  its  accom- 
plishment, but  he  must  also  show  tiut 
he  had  an  idea  of  the  means  to  s^ 
complish  the  particular  result,  which 
he  communicated  to  the  employee  in 
such  detail  as  to  enable  the  latter  to 
embody  the  same  in  some  practical 
form,  was  applied  in  a  case  where  the 
superintendent  of  the  mechanical  de- 
partment of  a  spring-cushion  com- 
pany was  directed  by  the  manager  to 
build  a  spring  cushion  in  which  the 
main  coil  springs  would  be  separate 
from  the  auxiliary  springs,  without 
conflict  in  the  working  of  the  two,  no 
definite  form  by  drawing,  or  explana- 
tions as  to  how  the  intended  result 
should  be  accomplished,  being  fu^ 
nished  to  the  superintent^nt. 

The  above  rale  was  approved,  also, 
in  Ladoff  v.  Dempster  (1911)  S6 
App.  D.  C.  520.  And  it  was  accord- 
iqgly  held  that,  where  a  chemUt  in 
:the  research  laboratory  of  an  elec- 
trical company,  who  was  engaged  is 
.experiments  to  improve  «  magnetite 
electrode,  assigned  to  an  ^assistant, 
who  was  also  a  chemist,  ttie  work  of 
mixing,  firing,  and  testing '  the  same 
(according  to  the  express  directions  of 
the  former,  who  had  not  conceived  the 
idea  of  treating  the  oxides  in  such  a 
way  as  to  reduce  them  to  iron,  the  as- 
sistant, who  first  conceived  the  idea 
.of  such  a  reduction,  was  entitled  to 
the  invention  therein,  since  it  was  not 
the  mere  mechanical  improvemient  of 
a  thing  which  he  was  employed  to 
perfect,  but  was  a  departure  in  prin- 
ciple from  the  results  contemplated 
by  his  superior. 

And  it  was  held  in  Eshleman  v. 
Shantz  (1912)  89  App.  B,  C  434,  that 
the  relation  of  employer  and  employee 
did  not  deprive  the  latter  of  his  right 
to  claim  an  invention  as  his  own, 
where  no  means  were  suggested  hy 
the  employer  to  him  by  which  the 
result  could  be  accomplished,  the 
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communication  to  the  employee  going 
DO  further  than  to  evince  a  desire  on 
the  part  of  the  employer  for  a  certain 
result, 

d.  Truat  relaUonshtp, 

The  doctrine  that  the  invention  ii 
held  in  trust  for  the  employer.  In 
view  of  special,  confidential,  or  trust 
relationships  between  it  and  the  in- 
ventor, has  obtained  in  several  cases. 
But  it  seems  that,  to  warrant  the  ap- 
plication  of  this  doctrine,  the  inventor 
must  be  more  than  a  mere  employee, 
or  the  circumstances  must  be  such 
that  it  would  be  clearly  inequitable  to 
permit  him  to  assert  ownership.  Two 
English  decisions  proceed  upon  the 
principle  that  an  employee  may  be  de-< 
dared  a  trustee  for  his  employer  in 
respect  to  any  patent  which,  under 
the  circumstances,  he  cannot  take  out 
in  his  own  name  without  violating  his 
obligations  as  a  fiduciary  acent  of  hia 
^ployer. 

In  a  case  where  a  chemist  employed 
tn  a  factory  had  discovered  certain 
processes,  Kekewich,  J.,  thus  stated 
his  reasons  for  a  decision  in  favor  of 
the  employers:  For  all  purposes,  ex- 
cept that  of  being  the  first  and  true 
inventor,  he  was  the  agent  of  his  em* 
ployers.  His  labors  were  theirs;  he 
worked  in  their  laboratory  with  their 
materials,  as  well  as  their  assistance; 
and  the  benefits  of  his  discovery, 
moraUy  and  equitiUbly  belonged  to 
them.  Kurtz  v.  Spence,  6  Rep.  Pat 
.Gaa.  .(Eng.)  181.  Other  rulings  of  the 
English  Patent  Office  to  the  same  ef- 
tee%  are  cited  in  Frost,  Patents,  2d 
od.  p.  14.^ 

And  the  decision  in  Worthington 
Pumping  Engine  Co.  v.  Moore  (1903) 
19  Times  L.  R.  (Eng.)  84,  20  Rep.  Pat. 
Caa.  1,  that  a  confidential  manager  of 
the  English  business  of  an  American 
corporation  could  not,  as  against  the 
corporation,  hold  a  patent  taken  out 
during  his  contract  of  service,  ap- 
pears to  turn  on  the  special,  confiden- 
tial relations  of  the  manager  to  the 
corporation  and  the  fact  that  he  pro- 
cured the  patent  as  a  result  of  in- 
formation and  materials  furnished  by 
the  company.  It  appeared  that  the 
manager  was  a  vice  president  of  the 


corporation,  receiving  a  large  salary, 
was  a  stockholder,  and  was,  the  court 
said,  the  "alter  ego"  of  the  plaintiff 
corporation  outside  of  the  United 
States.  It  is  said,  also,  that  the  basis 
and  foundation  of  all  the  designs  and 
drawings  settled  and  approved  in  the 
London  oflke  were  tiie  drawings  and 
Information  furnished  from  the  head 
office  in  America.  Details  and  modi- 
fications were  worked  out,  as  occasion 
required,  by  confidential  correspond- 
ence and  interviews.  And  the  court 
said  that  the  manager  would  not  have 
been  acting  in  accordance  with  the 
good  faith  implied  in  his  contract  had 
he  kept  back  new  ideas  or  details  of 
construction  suggested  or  carried  out 
in  the  ordinary  course  of  business  be- 
tween the  parties,  with  a  view  to  his 
personal  profit  at  the  expense  of  the 
corporation.  The  court,  however, . 
.said  that  it  recognized  and  appreci- 
ated the  principle  of  those  cases 
which  have  establish^  that  the  mere 
existence  of  a  contract  of  service  does 
not,  per  se,  disqualify  a  servant  from 
taking  out  a  patent  for  an  invention 
made  by  him  during  his  term  of  serv- 
ice, even  though  the  Invention  may 
relate  to  subject-matter  germane  to, 
and  useful  for,  his  employers  in  their 
business,  and  even  though  the  serv- 
ant may  have  made  use  of  his  employ- 
ers' time  and  servants  and  materials 
in  bringing  his  invention  to  comple- 
tion, and  may  have  allowed  his  em- 
ployers to  use  the  invention  while  in 
their  employment. 

In  Dowse  v.  Federal  Rubber  Go. 
(1918)  254  Fed.  808,  where  the  ques- 
tion was  as  to  the  right  of  one  em- 
ployed by  a  manufacturing  company 
to  an  invention,  the  court  said  that 
the  patentee  did  not  expressly  con- 
tract, as  a  part  of  his  duties,  to  as- 
sign this  invention;  but  that  if  he  did 
so  agree  in  substance,  and  was  more 
than  a  mere  enq>loyee,  having  the 
main  responsibilily  to  make  the  busi- 
ness successful,  then  he  should  be 
compelled  to  assign  the  patent;  and 
that  the  real  test  was  whether  he  oc- 
cupied such  a  relation  to  the  corpora- 
tion that  he  was  its  alter  ego  in  such 
a  capacity  that  it  was  only  consistent 
with  good  faith  that  he  should  recog- 
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nize  its  ownership  of  the  patent  is- 
sued to  him,  and  whether,  without 
breach  of  his  obligation  toward  his 
employer,  he  could  insist  upon  retain- 
ing and  enforcing  against  it  the  pat- 
ent which  he  had  obtained.  In  this 
case,  where  the  inventor,  who  was  not 
a  mere  employee,  but  was  president, 
and  general  manager,  and  one  of  the 
directors  of  the  company,  and  was, 
the  court  said,  practically  the  corpo- 
ration, and  the  patent  was  essential 
to  the  existence  of  the  corporation, 
and  was  developed  by  the  corporate 
force  under  the  supervision  of  the 
president,  the  court  held  that  it  would 
be  grossly  inequitable  for  the  inven- 
tor to  retain  title,  that  a  shop  right 
would  be  insufficient,  and  that  a  dfr> 
cree  should  be  entered  for  an  assign- 
ment. 

Generally,  as  to  the  right  to  inven- 
tions made  at  the  employer's  expense, 
see  III.  a,  supra. 

e.  Acquiescence  of  employee. 

It  a  servant  surrenders  to  his  mas- 
ter his  rights  as  an  inventor  by  ex- 
pressly or  impliedly  permitting  him  to 
incur  the  trouble  and  expense  of  ob- 
taining a  patent,  it  cannot  be  said 
that  the  master  obtained  the  patent 
surreptitiously,  or  in  fraud  of  the 
servant's  discovery.  See  Dixon  v. 
Moyer  (1821)  4  Wash.  C.  C.  68,  Fed. 
Cas.  No.  3,931,  where  the  question 
arose  in  connection  with  the  conten- 
tion of  a  third  party,  who  was  sued  by 
the  master  for  infringement,  that  the 
invention  belonged  to  an  employee  of 
the  plaintiff. 

Acquiescence  of  the  employee  in  the 
use  by  the  employer  of  inventions 
made  by  the  former  is  a  frequent  fea- 
ture  in  those  cases  which  discuss  the 
question  of  the  employer's  right  to  a 
license  to  continue  the  use  of  the  in- 
vention. See  VI.  infra. 

f.  Ihireu. 

On  general  principles,  it  is  mani- 
fest that  an  employer  cannot,  as 
against  his  employee,  retain  the  bene- 
fit of  letters  patent  which  the  latter 
has  been  prevented  from  applying  for, 
by  coercive  conduct  of  his  superior 
which  amounts  to  actual  duress.  But 
duress  will  not  be  inferred  from  the 


mere  fact  that  the  employee  feared  he 
would  lose  his  employment  if  he  as- 
serted his  rights.  Barr  Car  Co.  v. 
Chicago  &  N.  W.  R.  Co.  (1901)  49  C.  C. 
A.  194,  110  Fed.  972,  petition  for  writ 
of  certiorari  denied  in  (1902)  186  U. 
S.  484,  46  L.  ed.  1261,  22  Sup.  Ct  Bep. 
948. 

g.  Joint  invention. 

In  Re  Russell  (1857)  2  DeG.  ft  J. 
130,  6  Week.  Rep.  95,  44  Eng.  Reprint, 
937,  where  the  evidence  indicated  that 
a  manufacturer  and  his  foreman  were 
the  joint  inventors  of  the  improve- 
ment in  question,  and  the  master 
sought  letters  patent  the  granting  of 
which  was  opposed  by  the  foreman, 
it  was  held  that  they  ought  to  be 
granted  only  on  the  terms  of  their  be- 
ing vested  in  trustees  for  the  bene- 
fit of  both  the  master  and  the  fore- 
man. 

h.  Oovemm«nt  empioffeea* 

So  far  as  regards  the  application  of 
the  principles  here  considered,  there 
appears  to  be  no  difference  between 
the  rights  of  persons  working  for  the 
government  and  th<M3e  working  idt 
other  employers.  It  is  not  the  pur- 
pose, at  this  point,  to  collect  the  vari- 
ous cases  involving  the  rights  of  gov* 
ernment  employees,  but  merely  to 
point  out  the  fact  that  the  same  rule 
is  applicable  to  them  as  to  other  em- 
ployees, in  view  of  which  fact  the 
cases  of  this  kind  are  more  appro* 
priately  classified  under  the  particu- 
lar subdivision  of  the  note  to  which 
the  case  relates. 

It  was  said  by  Brewer,  J.,  i& 
Solomons  v.  United  States  (1890)  1S7 
U.  S.  842,  34  L.  ed.  667,  11  Sup. 
Ct.  Rep.  88:  "The  government  has 
no  more  power  to  appropriate  a  man's 
property  invested  in  a  patent  than  it 
has  to  take  his  property  invested  in 
real  estate;  nor  does  the  mere  fact 
that  an  inventor  is,  at  the  time  ef 
his  invention,  in  the  empl&y  of  the 
government,  transfer  to  it  any  title  \a, 
or  interest  in  it.  An  employee  per- 
forming all  the  duties  assigned  to  him 
in  his  department  of  service  may  ei- 
ercise  his  inventive  faculties  in  an; 
direction  he  chooses,  with  the  assur- 
ance that  whatever  invention  he  mv 
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thaa  conceive  and  perfect  is  his  in- 
dividaal  property." 

And  in  Gill  ^.  United  States  (1896) 
160  U.  S.  426,  40  L.  ed.  480,  16  Sup. 
Ct.  Rep.  322,  the  court  said  that  there 
was  no  doubt  whatever  of  the  proposi- 
tion that  the  mere  fact  that  a  person 
is  in  the  employ  of  the  government 
does  not  preclude  him  from  making 
improvements  in  the  machines  with 
which  he  is  connected,  and  obtaining 
patents  therefor  as  his  individual 
property;  and  that  in  such  case  the 
government  has  no  more  right  to  seize 
upon  and  appropriate  such  property 
than  any  other  proprietor  would  have. 

The  annotation  does  not  purport  to 
cover  cases  such  as  Page  v.  Holmes 
Burglar  Alarm  Teleg.  Co.  (1880)  17 
Blatchf.  486,  1  Fed.  304,  involving  the 
question  of  the  right  of  an  employee 
in  the  Patent  Office  to  obtain  a  patent 
after  his  employment  has  ceased. 

IF.  Bxpreaa  contract  that  employer  thaU 
have  Invention, 

a.  In  general. 

It  Is  not  uncommon  for  the  master 
to  require,  as  a  part  of  the  contract  of 
employment,  that  the  servant  shall 
expressly  agree  that  any  inventions  or 
improvements  made  by  the  latter  dur- 
ing the  employment  shall  belong  to 
the  former.  And  various  cases  in- 
volve express  contract  provisions  to 
this  effect. 

United  States. — Appleton  v.  Bacon 
(1863)  2  Black.  699,  17  L.  ed.  338; 
Continental  Windmill  Co.  v.  Empire 
WindmiH  Co.  (1871)  8  Blatchf.  295, 
Fed.  Cas.  No.  8,142;  Wilkens  v.  Spaf- 
ford  (1878)  3  Bann.  &  Ard.  274,  Fed. 
Cas.  No.  17.659;  Hulse  v.  Bonsack 
Mach.  Co.  (1895)  13  C.  C,  A.  180,  25 
U.  S.  App.  2^9,  65  Fed.  864,  affirming 
(1893)  57  Fed.  519;  Mallory  v.  Mack- 
aye  (1898)  86  Fed.  122;  Thibodeau  v. 
Hildreth  (1903)  63  L.R.A.  480,  60  C.  C. 
A.  78,  124  Fed.  892,  affirming  (1902) 
117  Fed.  146;  Mississippi  Glass  Co.  v. 
Franzen  (1906)  74  C.  C.  A.  135,  143 
Fed.  501,  6  Ann.  Cas.  707;  Hildreth  v. 
Duff  (1906)  143  Fed.  139,  affirmed  in 
(1906)  78  C.  C.  A.  410,  148  Fed.  676; 
Wright  V.  Vocalion  Organ  Co.  (1906) 
79  C.  C.  A.  183,  148  Fed.  209;  Stand- 
ard Plunger  Elevator  C^.  v.  Stokes 


(1914)  129  C.  C.  A.  418,  212  Fed.  893; 
Thompson  v.  Automatic  Fire  Protec- 
tion Co.  (1914)  128  C.  C.  A.  22,  211 
Fed.  120;  Triumph  Electric  Co.  v. 
Thullen  (1915)  225  Fed.  293;  Wege  v. 
Safe-Cabinet  Co.  (1918)  161  G.  C.  A. 
606,  249  Fed.  696. 

Indiana. — Westervelt  v.  National 
Paper  &  Supply  Co.  (1900)  154  Ind. 
678,  67  N.  E.  562;  Pape  v.  Lathrop 
(1897)  18  Ind.  App.  633,  46  N.  E.  154. 

Massachusetts.— Binney  v.  Annan 
(1871)  107  Mass.  94,  9  Am.  Rep.  10. 

Michigan. — Detroit  Lubricator  Co, 
v.  Lavigne  Mfg.  Co.  (1908)  151  Mich. 
650,  115  N.  W.  988. 

New  Jersey. — Connelly  Mfg.  Go.  v. 
Wattles  (1891)  49  N.  J.  Eq.  92,  23  Atl. 
123. 

New  York.  —  Universal  Talking 
Mach.  Co.  V.  English  (1901)  34  Misc. 
342,  69  N.  Y.  Supp.  813. 

Oregon. — Portland  Iron  Works  v. 
Willett  (1907)  49  Or.  245,  89  Pac. 
421,  90  Pac.  1000. 

Pennsylvania.  —  Sharpies  v.  Mc- 
Cornack  (1916)  254  Fa.  535,  19  Atl. 
153;  White  Heat  Products  Co.  v. 
Thomas  (1920)  266  Pa.  661,  109  Atl. 
685. 

Although  there  was  in  this  case  no 
express  agreement  that  the  invention 
should  become  the  property  of  the  em- 
ployer, the  court  in  American  Circu- 
lar Loom  Go.  V.  Wilson  (1908)  198 
Mass.  182,  126  Am.  St  Rep.  409,  84  N. 
E.  133,  called  attention  to  the  fact 
that  cases  involving  such  an  express 
agreement  stand  upon  a  different 
basis  from  other  cases,  and  that  even 
such  agreements  have  been  construed 
somewhat  strictly  against  the  em- 
ployer. 

And  it  is  said  in  the  syllabus  by  the 
court  in  Valley  Iron  Works  Mfg.  Co. 
v.  Goodrick  (1899)  103  Wis.  436,  78  N. 
W.  1096,  that  if  there  is  an  express 
contract,  pursuant  to  which  the  in- 
vention is  produced  and  the  machine 
perfected  by  the  aid  of  the  employer, 
that  he  shall  have  all  propei'ty  rights 
in  the  invention,  a  court  of  eiiuity  will 
compel  specific  performance  of  such 
contract. 

To  warrant  a  decree  for  specific 
performance  of  an  alleged  express 
agreement  that  the  employer  is  to  be 
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the  owner  of  any  invention  or  im- 
provement made  by  the  employee,  it 
has  been  said  that  the  contract  must 
be  clearly  and  unequivocally  proven, 
and  its  terms,  as  to  subject-matter, 
consideration,  and  all  other  essen- 
tials, must  be  specific  and  unambigu- 
ous. Portland  Iron  Works  v.  Willett 
(1907)  49  Or.  245,  89  Pac.  421,  90  Pae. 
1000. 

And  specific  performance  of  a  con- 
tract by  which  the  employer  company 
was  to  have  the  assignment  of  any 
patentable  design  which  the  employee 
discovered  in  the  line  manufactured 
by  the  employer  was  denied  in  Tri- 
umph Electric  Co.  t.  ThuUen  (1916) 
225  Fed.  293,  on  the  ground  that  a 
clear  right  to  the  relief  sought  was 
not  shown,  as  against  the  claim  that 
the  invention  in  question  was  outside 
of  the  employer's  line  of  manufacture. 

In  Westervelt  v.  National  Paper  & 
Supply  Co.  (1900)  164  Ind.  673,  67  N. 
E.  662,  where  there  was  an  express 
contract  that  inventions  and  discover- 
ies of  the  employee  regarding  certain 
machines '  should  belong  to  the  em- 
ployer, the  parties  not  contemplating 
that  a  patent  should  be  taken  out,  but 
that  the  inventions  and  discoveriea 
should  be  kept  secret,  the  rule  was 
laid  down  as  settled  by  the  great 
weight  of  authority  that,  when  one 
invents  or  discovers,  or  procures  an- 
other to  invent  and  discover  for  him, 
and  to  keep  secret,  a  process  of  manu- 
facture, whether  a  proper  subject  for 
a  patent  or  not,  he  has  such  a  prop- 
er^ in  it  as  a  court  of  chancery  will 
protect  against  one  who,  in  violation 
of  an  express  or  implied  contract,  or 
in  breach  of  confidence,  undertakes  to 
apply  it  to  his  own  use,  or  to  disclose 
it  to  third  persons. 

In  Continental  Windmill  Co.  v.  Em- 
pire Windmill  Co.  (1871)  8  Blatchf. 
295,  Fed.  Cas.  No.  3,142,  a  suit  for  in- 
fringement vf&S  held  not  to  be  main- 
tainable by  the  assignee  of  a  patent, 
with  notice,  against  a  former  em- 
ployer of  the  patentee,  which  had  en- 
gaged him  on  a  salary  with  the  undeiv 
standing  that  it  was  to  receive  $500 
for  any  patentable  improvement  he 
might  make.  It  was  unsuccessfully 
contended  that,  whatever  might  be  the 


eqiiitable  title  of  the  defendant,  the 
legal  title  was  not  in  it,  and  that 
therefore  the  defense,  based  on  the 
special  contract  could  not  prevail,  bat 
that  the  defendant  should  file  a  bill 
setting  up  its  equitable  title,  and  com- 
pel a  transfer  of  the  patent  The 
court  said  that  this  suggestion  OTe^ 
looked  the  fact  that  the  suit  was 
brought  in  a  court  of  equity,  where  an 
equitable  title  was  as  good  as  a  legal 
title  as  to  all  parties  atfected  by  the 
equity. 

It  was  held  in  Binney  v.  Annan 
(1871)  107  Mass.  94,  9  Am.  Rep.  10, 
that  a  state  court  has  Jurisdiction  to 
compel  specific  performance  of  an 
agreement  by  an  employee  to  assign 
to  his  employer  the  patents  for  any  in- 
ventions which  he  may  make  while  the 
employment  continues.  The  court 
held  that  there  was  no  question  raised 
as  to  the  legality  of  the  issue  of  the 
patent,  or  as  to  the  propriety  of  the 
action  of  the  Commissioner  of  Pat- 
ents; but  that  relief  was  asked  m  the 
theory  that  the  patents  were  rightful- 
ly obtained  by  the  servant,  and  ought 
to  be  assigned  to  the  plaintiff  in  ae* 
cordanc^  with  the  agreement. 

The  construction  of  these  axpresa 
contracts,  of  course,  depends  upon  the 
special  provisions  involved  in  the  pu^ 
ticular  case. 

Where  a  contract  of  employment  bfr 
tween  a  corporation  engaged  in  the 
manufacture  of  lubricating  devices 
for  automobile  and  other  naachinery, 
and  a  master  mechanic,  containwl  s 
provision  by  which  the  latter  agreed 
that  "any  invention  which  may  result 
from  such  employment  in  the  nature 
of  machinery,  tools,  or  devices,  to  be 
used  in  connection"  with  the  business, 
should  be  protected  by  patents  which 
were  to  become  the  sole  property  of 
the  employer,  it  was  held  that  the  con- 
tract did  not  include  merely  such  ma- 
chinery, tools,  or  devices  as  could  be 
used  in  the  employer's  shops  in  the 
manufacture  of  such  articles  as  it 
desired  to  put  upon  the  market,  but  in- 
cluded inventions  made  by  the  em- 
ployee in  the  final  product,  such  as  a 
force-feed  oil  pump,  a  carbureter,  and 
valve  devices.  Detroit  Lubricator  Go. 
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y.  Lavlsme  Mfg.  Co.  (1908)  161  Mich. 
€60,  115  N.  W.  988. 

Where  a  contract  between  a  candy 
manufacturer  and  a  mechanic  recited 
that  the  former  was  "desirous  of  hav- 
ing perfected  and  manufactured  a  cer- 
tain machine  or  machines  for  use  in 
the  manufacture  of  candy,"  and  es- 
pecially for  the  sizing,  shaping,  etc., 
and  also  the  pulling  of  molasses 
candy,  and  that  the  employee  was  de- 
sirous of  entering  the  employment  for 
the  purpose  of  "constructing,  improv- 
ing, and  perfecting  such  machinery/' 
and  provided  that  the  employee 
should  give  the  employer  the  full 
benefit  and  enjoyment  of  all  inven- 
tions and  improvements  which  the 
employee  might  make  "relating  to  ma- 
chines or  devices  pertaining  to"  the 
employer's  business,  it  was  held  that 
the  contract  should  not  be  construed 
as  covering  a  machine  not  then  known 
to  the  business  of  candy  making,  and 
radically  different  in  principle  and  re- 
sult from  any  known  machine;  but 
that  the  employee  had  the  right  to  un- 
derstand that  it  related  to  the  em- 
ployer's business  as  then  conducted; 
and  that  consequently  the  employee 
should  not  be  required  to  assign  to 
the  employer  a  candy-pulling  machine 
which  he  invented  and  had  patented, 
of  a  kind  unknown  in  the  business  at 
the  time  the  contract  was  made.  Hil- 
dreth  v.  Duff  (1906)  148  Fed.  189,  af- 
firmed in  (1906)  78  C.  C.  A.  410,  148 
Fed.  676. 

It  was  held,  also,  in  Hildreth  v.  Duff 
(Fed.)  supra,  that  the  terms  of  the 
contract  by  which  the  employee 
agreed  to  give  the  employer  "the  full 
benefit  and  enjoyment"  of  all  of  his 
inventions  or  improvements  relating 
to  machines  or  devices  pertaining  to 
the  employer's  business  imported 
merely  a  shop  right  or  license  to  use 
an  invention,  and  did  not  bind  the  em- 
ployee to  assign  his  inventions  to  the 
employer. 

In  Joliet  Mfg.  Co.  v.  Dice  (1883) 
105  in.  649,  affirming  (1882)  11  111. 
App.  109,  where  a  mechanic  agreed  to 
work  for  a  manufacturing  company 
for  a  specified  term,  in  such  capacity 
"pertaining  to  the  manufacturing  of 
shellers  and  powers,  and  disposing  of 


the  same,  as  the  company  may  con- 
sider  for  their  best  interests;  .  .  . 
that  he  will  work  for  the  best  interest 
of  the  company  in  every  way  that  he 
can,  and  in  whatever  way  such  aid 
can  be  given  shall  belong  to  the  com- 
pany— that  is,  improvements  ...  . 
that  he  may  make  or  cause  to  be 
made,"  it  was  held  that  this  did  not 
entitle  the  company  to  an  assignment 
of  a  patent  for  an  improvement  of  a 
"check  rower,"  invented  by  the  em- 
ployee during  his  service.  The  court 
said  that  no  specific  contract  was 
shown  that  the  employee  should  in- 
vent an  improved  "check  rower,"  the 
invention  of  which  should,  be  the 
properly  of  the  employer;  that  the 
only  specific  contract  was  that  which 
provided  in  substance  that  future  im- 
provements in  the  manufacture  of 
"shellers  and  powers,"  to  be  made  by 
the  employee,  should  belong  to  the 
employer. 

It  was  also  held  in  Joliet  Mfg.  Co.  v. 
Dice  (111.)  supra,  that  the  fact  that 
an  employee  consented  to  devote  part 
of  his  -time  .  to  superintending  the 
manufacture  of  "check"  rowers,  and 
also  a  part  of  bis  time  to  the  making 
of  an  improved  "check  rower,"  did  not 
necessarily  imply  that  he  contracted 
that  the  invention,  when  perfected, 
should  be  the  exclusive  property  of 
the  employer. 

Where  a  corporation  engaged  in  the 
manufacture  of  silica  products,  in- 
cluding bricks  for  wainscoting,  ete., 
employed  an  expert  at  a  specified 
ealary,  who,  by  the  contract  of  em- 
ployment, assigned  to  the  company 
his  entire  right,  title,  and  interest  in 
and  to  every-  invention  "relating  to 
the  manufacture  of  bricks,  stone 
products,  earthenware  products,  and' 
analogous  and  .collateral  products," 
which  he  then  had  or  might  there- 
after make  during  the  period  of  em- 
ployment, it  was  held  that  the  con- 
tract did  not  include  an  abrasive 
wheel  afterwards  invented  by  the  em- 
ployee, for  grinding  iron,  steel,  and 
other  hard  metals.  White  Heat 
Products  Co.  V.  Thomas  (1920)  266 
Pa.  551,  109  Atl.  684. 

The  terms  of  the  special  contract 
controlled,  also,  in  Frick  Co.  v.  Geiser 
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Ufg.  Co.  C1900)  40  a  C.  A.  291.  100 
Fed.  9^  where  at  the  time  the  con- 
tract was  made  the  employer  was  the 

exclusive  licensee  of  certain  machin- 
ery, among  which  was  the  "New  Peer- 
less" threshingr  machine,  paying  roy- 
alty, to  the  employee  thereon,  and  the 
latter,  by  the  contract,  assigned  to  the 
employer  the  exclusive  right  to  use 
"all  inventions  and  improvements  in 
.said  machinery  hereafter  made"  by 
him,  also  "all  new  designs  of  such 
machinery  hereafter  made  by  .  .  . 
[himj  while  in  the  employ"  of 
the  employer,  and  "all  inventions 
and  improvements  hereafter  made 
by  .  .  .  [him]  in  the  machinery 
covered  by  such  new  designs."  It 
was  held  that  certain  patents  ob->^ 
tained  by  the  employee  after  he  left 
the  employment  constituted  a  "new 
design,"  and  not  an  improvement  on 
the  "New  Peerless,"  and  that  the  em<. 
ployer  was  not,  by  the  contract,  enti- 
tled to  the  exclusive  use  of  the  same. 
A  petition  for  a  writ  of  certiorari  waS 
denied  in  (1900)  177  U.  S.  694,  44  JU 
ed.  946.  20  Sup.  Ct  Rep.  1028. 

Contracts  by  which  employees  have 
agreed  that  an  employer  should  have 
inventions  made  by  the  former  have 
in  various  cases  been  sustained,  as 
against  objections  that  they  were  void 
as  against  public  policy,  that  they 
were  without  consideration,  were  un- 
conscionable, or  lacked  in  mutuality. 
Hulse  v.  Bonsack  Mach.  Co.  (1895)  13 
C.  C.  A.  180,  25  U.  S.  App.  239,  65  Fed. 
864.  affirming  (1893)  67  Fed.  519; 
Thibodeau  v.  Hildreth  (1903)  63 
L.R.A.  480,  60  C.  G.  A.  78.'  124  Fed. 
892;  Mississippi  Glass  Co.  v.  Franzen 
'  (1906)  74  C.  C.  A.  135,  143  Fed.  501. 
6  Ann,  Cas.  707;  Wwght  v.  Vocalion 
Organ  Co.  (1906)  79  C.  C.  A.  183,  148 
Fed.  209 ;  Thompson  v.  Automatic 
Fire  Protection  Co.  (1914)  128  C.  C. 
A.  22.  211  Fed.  120,  affirming  (1912) 
197  Fed.  750;  Wege  v.  Safe-Cabinet 
Co.  (1918)  161  C.  C.  A.  606,  249  Fed. 
696  (cited  infra,  IV.  c) ;  Detroit  Lu- 
bricator Co.  v.  Lavigne  Mfg.  Co. 
(1908)  151  Mich.  650,  115  N.  W.  988. 
See  also  Connelly  Mfg.  Co,  v.  Wattles 
(1891)  49  N.  J.  £q.  92,  23  Atl.  123. 


In  Hulse  v.  Bonsack  Mach,  Go. 
(Fed.)  supra,  the  contract  of  employ- 
ment at  a  stated  monthly  salary,  to  set 
up  and  operate  cigarette  machines, 
contained  a  provision  that  the 
ployee  "agrees  to  do  all  in  his  power 
to  promote  the  interests  of  the  said 
company,  and  in  case  he  can  mi^ 
any  improvement  in  cigarette  m- 
chines,  whether  the  same  be  nuule 
while  in  the  employment  of  the  said 
company  or  at  any  time  thereafter, 
the  same  shall  be  for  the  exclusive 
use  of  the  said  company."  It  was 
held  that  this  stipulation  was  not  an 
independent  covenant,  but  was  mere- 
ly one  of  the  provisions  of  an  indivtBi- 
ble  contract,  and  that  it  was  therefore 
supported  by  the  same  consideration 
as  the  agreement  to  render  the  speci- 
fied services;  also,  that  the  stipula- 
tion was  not  invalid  as  against  public 
policy,  either  in  a  general  sense,  or  as 
being  in  restraint  of  trade.  And  a  de- 
cree was  rendered  declaring  improve* 
ments  made'  by  the  employee  to  be 
the  property  of  the  wvloyer,  ind  the 
former  was  ordered  to  convey  to  it  his 
interest  therein,  or  in  any  patent  foi 
the  same. 

So,  it  is  held  in  Thibodeau  v.  Hil- 
dreth (1903)  63  L.R.A.  480,  60  C  C.  A 
78.  124  Fed.  892,  affirming  (1902)  117 
Fed.  146.  that  a  contract  by  one  about 
to  enter  another's  employ  for  the  piuv 
pose  of  improving  machinery  used  is 
the  latter's  business  that  ^e  employ- 
er shall  have  the  benefit  of  all  inven- 
tions made  by  him  during  the  term  of 
the  employment,  and  that,  in  case 
patents  shall  not  be  applied  for,  the 
employee  shall  keep  the  information 
forever  secret,  is  not  unconscionable, 
nor  against  public  policy;  and  that 
the  employee  is  not  entitled  to  its  can- 
celation on  that  ground,  after  he  has 
left  the  employment. 

And  a  contract  by  which  one.  on  en- 
tering a  certain  employment,  agreed 
to  assign  his  inventions  made  dur* 
ing  the  term  of  the  employment, 
was  held  valid  and  'anforeeable,  in 
Mississippi  Glass  Co.  v.  Franzffli 
(1906)  74  C.  C.  A.  135,  143  Fed.  501.  6 
Ann.  Cas.  707,  as  against  the  objec- 
tion that  there  was  a  lack  of  consid- 
eration and  of  mutuality.  In  thia  case 
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the  employee  had  remained  in  the 
service  for  more  than  a  7ear»  until  he 
left  of  hie  own  accord,  and  the  court 
took  the  position  that  he  was,  there- 
fore^ in  no  p<wition  to  question  the 
right  of  the  employer  to  equitable  re- 
lief by  decree  for  specific  perform- 
ance, referring  to  the  rule  that  the 
doctrine  of  nonenforceability,  in 
equity,  of  a  contract  for  lack  of  mu- 
tuality, has  no  application  to  an  ex- 
ecuted contract. 

It  was  held  also  in  Wright  v.  Vo- 
calion  Organ  Co.  (1906)  79  C.  C.  A. 
188, 148  Fed.  209,  that  a  contract  was 
not  contrary  to  public  policy  by  which 
one  who  became  superintendent  of  a 
corporation  engaged  in  the  manufac- 
ture of  musical  instruments,  at  a  stip- 
ulated annual  salary,  agreed  that  the 
company  should  have  a  half  interest 
In  all  inventions  or  improvements 
with  respect  to  organs  made  by  him 
during  the  term  of  the  employment, 
and  that  the  company  should  have  the 
exclusive  right  to  purchase  and  use 
inventions  or  improvements  made  by 
him  in  self-playing  pianos,  and  that 
he  would  not  sell  or  in  any  my  dis- 
pose of  any  such  invention  or  im- 
provement to  any  other  corporation  or 
person. 

And  the  validity  of  a  contract  by 
which  an  employee  of  a  corporation 
agreed  to  undertake  to  perfect  inven- 
tions which  had  already  been  started 
by  its  president,  and  to  assign  to  the 
latter  whatever  might  be  discovered 
or  invented,  the  work  to  be  performed 
outside  of  regular  hours,  for  compen- 
sation, was  sustained  in  Thompson  v. 
Automatic  Fire  Protection  Co.  (1914) 
128  C.  C.  A.  22,  211  Fed.  120,  affirming 
(1912)  197  Fed.  750.  The  court  said 
that  the  contract  was,  perhaps,  a 
hard  one,  but  there  was  nothing  ex- 
traordinary about  it,  many  such  con- 
tracts doubtless  being  made  wjth  em- 
ployees; that  it  did  not,  as  contended, 
mortgage  the  employee's  inventive 
genius  for  all  time,  for  he  could  cease 
doing  the  extra  work  any  time  he 
pleased,  and  thus  terminate  the  con- 
tract 

It  was  held  also  In  Detroit  Lubrica- 
tor Co.  V.  Lavigne  Mfg.  Co.  (1908)  151 
Mich.  660,  115  N.  W.  988,  that  specific 
16  A.L.R^76. 


enforcement  of  a  contract,  by  which  a 
mechanic  in  the  employ  of  a  manufac- 
turing corporation  agreed  that  it 
should  be  entitled  to  any  invention  re- 
sulting from  the  employment,  was  not 
subject  to  the  objections  that  it  lacked 
mutuality,  was  without  consideration, 
was  inequitable,  ambiguous,  uncon^ 
Bcionable,  and  against  public  policy. 

That  one  may  make  a  valid  contract 
to  serve  another  for  the  express  pur- 
pose of  making  inventions,  which  are 
to  be  the  property  of  the  employer,  is 
recognized  in  Connelly  Mfg.  Co.  v. 
Wattles  (1891)  49  N.  J.  Eq.  92.  23  Atl. 
123,  where,  however,  an  injunction  to 
restrain  the  employee  from  selling 
certain  patents  was  denied,  because 
of  the  uncertainty  of  the  evidence  to 
establish  such  a  contract.  The  court 
said:  "It  is  thus  seen  that  the  con- 
tract upon  which  the  complainant 
rests  its  right  to  relief  is  a  contract 
for  the  special  service  of  making  in- 
ventions for  the  purpose  of  improving 
and  perfecting  a  machine  belonging  to 
the  complainant.  There  can  be  no 
doubt  that  such  a  contract  is  clearly 
within  the  contracting  edacity  of  any 
two  persons  pwsessing  the  requisite 
capacity  to  make  other  valid  agree- 
ments." 

c.  Inventions  made  after  term  of 

ploffment. 

The  question  whether  the  master  is 
entitled  to  inventions  made  by  the 
servant  after  the  expiration  of  the 
term  of  employment,  or  during  an  ex- 
tension of  that  term  by  mutual  con- 
sent, depends,  of  course,  upon  the  pro- 
visions of  the  particular  contract.  In 
several  cases  the  servant  has  been 
hbld  entitled  to  the  invention,  the 
master  having  no  right  thereto,  and 
no  license  to  use  the  same  without 
compensation. 

A  person  engaging  the  services  of 
an  inventor,  under  an  agreement  that 
he  shall  devote  his  ingenuity  to  the 
perfecting  of  a  machine  for  the  em- 
ployer's benefit,  can  lay  no  claim  to 
improvements  conceived  by  the  inven- 
tor after  the  expiration  of  such  agree- 
ment. Appleton  V.  Bacon  (1863)  2 
Black  (U.  S.)  699,  17  L.  ed.  338  (case 
involving  merely  an  examination  of 
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evidence  bearing  upon  the  date  of  the 

invention) . 

In  Hopedale  Mach.  Co.  v.  Entwistle 
(1882)  133  Mass.  443,  a  servant 
agreed  to  work  for  a  master  for  a 
year  at  a  given  comp»isation  per 
month,  and  to  assign  all  Inventions 
made  by  him  to  the  master  "while  in 
the  master's  service."  After  the  ex-^ 
piration  of  the  year  the  servant  con- 
tinued in  the  employment  and  made 
certain  inventions;  and  it  was  held 
that  the  master  could  not  compel  an 
assignment  of  these,  the  words, 
'*while  in  the  master's  service,"  being 
interpreted  to  apply  only  to  the  year's 
service  provided  for  in  the  contract. 

See  also  Dow  Chemical  Co.  v, 
American  Bromine  Co.  (1920)  210 
Mich.  262,  177  N.  W.  996,  where  the 
court  reached  the  conclusion  that 
the  patent,  which  was  applied  for  by 
the  employee  more  than  a  year  after 
he  left  the  employment,  was,  as 
claimed  by  him,  based  upon  investiga- 
tion and  invention  subsequent  to  the 
termination  of  the  employment,  and 
was  not,  therefore,  subject  to  the 
terms  of  the  employment  contract,  by 
which  he  agreed  that  all  inventions 
and  discoveries  made  by  him  while  in 
the  particular  employment  should  be- 
come the  property  of  the  employer, 
and  that  he  would  promptly,  on  con- 
ception of  any  patentable  idea  or  in- 
vention pertaining  to  the  business, 
disclose  the  same  to  the  employer. 

And  Sharpies  v.  McCornack  (1916) 
254  Pa.  535,  19  Atl.  163,  turns  upon 
the  sufficiency  of  the  evidence  to  sus- 
tain the  conclusion  of  the  referee  that 
the  invention  in  question  was  not 
made  during  a  period  of  time  in  which 
the  .defendant  was  in  the  plaintiff's 
service  under  an  agreement  which 
bound  him  to  assign  to  the  plaintiff 
everything  which  he  might  invent  or 
produce  during  that  period,  it  being 
held  that  under  the  evidence  there 
was  no  obligation  to  make  an  assign- 
ment. 

In  Hulse  v.  Bonsack  Mach.  Co. 
(1893)  57  Fed.  519,  affirmed  in  (1895) 
13  C.  C.  A.  190,  25  U.  S.  App.  239,  65 
Fed.  864,  where  the  improvements  in 
controversy  were  worked  upon  and 
perfected  by  the  employee  after  he 


left  the  service  of  the  employer,  and 
the  contract  of  employment  contiuned 
a  provision  that  any  improvemeitta 
made  by  the  employee  "while  in  Ui« 
employment  of  the  said  company,  or 
at  any  time  thereafter,"  should  be  for 
the  exclusive  use  of  the  compsny,  it 
was  held  that  the  contract  did  not  en- 
title the  employer  to  the  use  of  such 
improvements  without  making  juat 
and  reasonable  compensation  to  the 
employee. 

But  in  Wilkens  v.  Spafford  (1878)  S 
Bann.  &  Ard.  274,  Fed.  Cas.  No.  17,6S9, 
a  contract  that  the  en^iloyer  should 
have  the  "exclusive  use"  of  the  invMH 
tive  faculties  of  the  employee,  snd  of 
such  inventions  in  machinery  as  ha 
should  make  during  the  term  of  serv- 
ice, was  held  to  entitle  him,  withoat 
any  new  agreement,  to  the  exclusive 
use  of  the  machinea  invented  by  the 
employee  during  the  prolongatiMi  of 
his  service,  after  the  expiration  of  the 
term  of  his  original  engagement 

Several  other  decisions  turn  upon 
the  special  contract  provisions,  and 
the  particular  situation  of  the  parties 
In  view  of  which  the  contract  should 
be  interpreted. 

Thus,  where  parties  who  were  about 
to  acquire  a  certain  corporation  made 
a  contract  of  employment  with  an  in- 
ventor, by  whch  the  latter  granted  to 
the  corporation  the  exclusive  license 
to  use  "all  other  future  patents  and 
inventions  devised  or  acquired  bv 
him  with  relation  to  elevators  and 
their  appliances,"  the  term  of  the  li- 
cense to  commence  when  the  corpora- 
tion began  business  and  to  terminate 
when  certain  persons  ceased  to  be  di- 
rectors thereof,  it  was  unsucceasfullv 
contended  in  Standard  Plunger  Eleva- 
tor Co.  V.  Stokes  (1914)  129  0.  C.  A 
413,  212  Fed.  893,  that  the  contract 
should  be  broadly  construed  so  that 
all  indentions  of  the  kind  referred  to, 
the  first  conception  of  which  came  to 
the  employee  only  after  his  employ- 
ment had  ceased,  passed  to  the  com- 
pany as  exclusive  licensee.  In  view  of 
the  fact  that  the  parties  contemplated 
that  between  the  date  of  signing  the 
contract  and  the  date  of  acquisition  of 
the  corporation,  and  the  employment 
of  the  inventor,  there  would  be  a 
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period  of  time  which  might  last  for 
days  or  months,  it  was  held  that  the 
proTision  of  the  contract  relating  to 
future  improvements  or  inventions 
should  be  construed  as  applying  to 
improvemmts  or  inventions  which 
might  be  made  by  the  prospective  em- 
plcQree  during  this  intervening  period. 
The  court  said  that  if  the  broad  con- 
struction contended  for  were  ac-> 
eepted,  the  contract  would  be  an  ex- 
tremely hard  one,  and  might  even  be 
found  unconscionable,  for  it  would 
mortgage  the  inventive  faculties  of 
tile  eottployee  for  an  indefinite  period 
subsequent  to  employment;  and  that 
BO  harsh  a  construction  should  not  be 
given  to  the  contract  unless  its  lan- 
guage precluded  a  more  reasonable 
construction. 

Where  one  engaged  as  superintend- 
ent of  a  safe-cabinet  company,  in  con- 
sideration of  certain  shares  of  stock 
In  the  company,  agreed  to  turn  over 
to  it  all  his  "present  and  future  me- 
chanical improvements  of  the  safe- 
cabinet,"  and  all  of  his  inventions  em- 
boc^ng  any  of  the  principles  involved 
in  safe-cabinet  construction,  it  was 
held  in  Wege  v.  Safe-Cabinet  Co. 
(191S)  161  C.  a  A.  606,  249  Fed.  696, 
that  the  company  was  entitled  to  an 
assignment  of  a  patent  for  which  the 
superintendent  had  applied  after  he 
left  the  company's  service,  included 
within  the  class  referred  to  in  the  con- 
tract. And  it  was  held  that  this  in- 
terpretation of  the  contract  did  not 
render  it.  opposed  to  public  policy. 
See  supra,  IV.  b. 

The  question  In  the  above  ease  is 
analogous  to  that  in  such  cases  as 
Reece  Folding  Mach.  Co.  v.  Fenwick 
(1906)  2  L.R.A.(N.S.)  1094»  72  C.  C. 
A.  39, 140  Fed.  287,  in  which  the  court 
held  that  an  agreement  to  assign  to 
the  purchaser  of  a  patent  future 
inventions  relating  thereto  is  not 
against  public  policy.  Of  course,  this 
class  of  cases  is  not  within  the  scope 
of  the  annotation. 

T.  PrentmpUona. 

The  general  question  as  to  whether 
the  work  of  the  employee  is  to  be  con- 
sidered as  a  mere  mechanical  im- 
provwnent  upon  the  invention  of  the 


employer,  or  as  an  independent  inven- 
tion, is  treated  in  111.  c,  supra,  and  it 
is  this  class  of  cases,  apparently, 
in  which  the  question  has  generally 
been  discussed  as  to  whether  the  em- 
ployer or  the  employee  is  presump- 
tively the  inventor. 

The  annotation,  it  may  be  observed, 
does  not  consider  the  question  of  pre- 
sumption as  affected  by  the  fact  that 
one  of  the  parties  may  have  been  the 
first  patentee,  since  this  question  is 
not  distinctive  to  cases  involving  em- 
ployment relations.  For  example,  in 
eases  where  the  employee  was  the 
senior  party  and  a  patentee,  as  in  Sen- 
delbach  v.  Gillette  (1903)  22  App.  D. 
C.  168,  the  burden  of  proof  was  held 
to  be  upon  the  employer,  the  subse- 
quent applicant,  and  this  burden,  it 
was  held,  could  only  be  discharged  by 
establishing  by  proof,  beyond  any  rea- 
sonable doubt,  that  he  was  the  real 
prior  inventor. 

.  But  generally,  as  between  employer 

and  employee,  the  burden  of  proving 
that  he  was  the  inventor  has  been 
held  to  be  upon  the  employee,  the  pre- 
sumption of  inventorship  being  in 
favor  of  the  employer. 

The  rule  was  laid  down  in  Miller  v. 
Kelley  (1901)  18  App.  D.  C  163,  that, 
"when,  in  the  course  of  experiment  hj 
an  employer  with  an  invention,  a  de- 
vice is  suggested  for  its  improvement 
which  in  itself  would  reach  the  dig- 
nity of  independent  invention,  and  a 
jdispute  arises  between  employer  and 
employee  as  to  its  conception,  the  pre- 
sumption is  Justly  in  favor  of  the  em- 
)>loyer,  and  it  is  incumbent  on  the  em^ 
ployee  to  overcome  that  presumption 
by  satisfactory  proof." 

And  where  a  chemist,  employed  in 
the  laboratory  of  a  powder  company, 
was  assigned  to  assist  another  chem- 
ist in  carrying  on  certain  experiments, 
and  the  evidence  showed  that  the  lat- 
ter had  been  directed  to  make  the  in- 
vestigation which  resulted  in  the  in- 
vention, and  that,  when  he  had  pro- 
ceeded to  a  point  where  he  had  made 
important  discoveries  along  the  line 
that  ultimately  led  to  the  invention, 
the  assistant  was  assigned  to  him  to 
aid  in  carrying  on  the  work.  It  was 
held  that,  although  the  actual  work 
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which  resulted  In  redacins  the  inven- 
tion to  practice  was  done  by  the  as- 
sistant, the  burden  was  upon  him,  in 
claiming  that  he  was  the  inventor,  to 
overcome  the  presumption  that  what 
he  accomplished  was  done  under  the 
direction  of  his  superior.  Braunstein 
V.  Holmes  (1908)  30  App.  D.  C.  328, 

The  doctrine  that  the  relationship 
of  employer  and  employee  ordinarily 
imposes  upon  the  latter  the  burden  of 
showing  that  he  in  fact  made  the  in- 
vention, and  that  the  employer  did 
not  communicate  to  him  such  infor- 
mation as  would  enable  him,  by  the 
mere  application  of  mechanical  skill, 
to  put  into  practical  form  the  concep- 
tion of  the  employer,  is  supported  also 
by  Robinson  v.  McCormick  (1907)  29 
App.  D.  C.  98,  10  Ann.  Cas.  548. 

And  in  Famous  Players-Lasky  Corp. 
V.  Ewing  (1920)  —  Cal.  App.  — ,  194 
Pac.  65,  the  court  quoted  with  ap- 
proval the  rule  that,  as  between  an 
employer  and  a  party  employed  for  a 
special  purpose,  matters  merely  auxil- 
iary or  tributary  to  the  main  inven- 
tion can  give  to  the  employee  no  claim 
as  an  inventor,  and,  in  regard  to  such 
features  as  amount  to  independent  in- 
ventions, a  presumption  exists  in 
favor  of  the  employer  as  the  author  of 
the  same,  which  can  only  be  overcome 
by  conclusive  and  unequivocal  proof. 

In  Laughlin  v.  Burry  (1921)  —  App. 
D.  C.  — ,  270  Fed.  1018,  the  court,  in 
discussing  the  question  of  an  em- 
ployee's alleged  right  to  an  invention, 
said  that,  "the  relation  of  employer 
and  employee  having  been  estab- 
lished, the  burden  shifts  heavily" 
upon  the  employee. 

And  where  applicants  for  a  patent 
admitted  that  they  began  the  con- 
struction of  a  machine  devised  by  an- 
other, at  his  request,  in  the  course 
of  which  they  claimed  to  have  made 
the  invention  in  question,  it  was  held 
in  Corry  v.  McDermott  (1905)  25  App. 
D.  C.  305,  that  they  were  charged  with 
the  burden  of  proving  that  they  had 
not  been  employed  to  give  practical 
form  to  a  conception  of  the  employer, 
but  merely  to  accomplish  the  general 
purpose  of  the  latter,  in  attempting 
which  they  had  an  independent  con- 
ception of  a  novel  means  by  which 


that  purpose  was  given  pneticil 
effect. 

And  in  Gallagher  Hastings 
(1903)  21  App.  D.  a  88,  which  is 
treated  as  a  case  of  employer  and  em- 
ployee, although  not  apparently  in* 
volving  this  relationship  in  a  general 
sense,  the  court  held  that  the  harden 
of  showing  that  the  employment  wai 
not  to  give  practical  form  to  a  con- 
ception of  the  employer,  but  merely  to 
provide  means  to  answer  a  general 
purpose,  and  that  in  doing  so  he  had 
an  independent  conception  of  the  way 
to  accomplish  that  purpose,  was  upon 
the  employee,  where  it  was  shown  tiiat 
the  relation  of  employer  and  employee 
«dsted  in  respect  of  a  construction  ia 
the  course  of  which  the  invention  in 
question  was  made.  The  court  said 
it  would  be  unreasonable  to  give  one 
who  holds  himself  out  as  a  manafac- 
turer  of  machines,  castings,  etc.,  the 
advantage  of  position  in  a  claim  of 
invention  in  any  such  constructira 
over  the  one  who  ordered  and  paid  for 
it,  and  that  it  was  but  just  that  in  es- 
tablishing such  a  claim  he  should  be 
charged  with  the  bnrden  of  proving 
that  he  had  not  received  the  general 
plan  or  conception  from  his  cuatoner, 
and  merely  perfected  it. 

But  it  was  held  in  Jameson  v.  EUb- 
worth  (1918)  40  App.  D.  C,  164,  that 
there  was  no  presumption  of  invento^ 
ship  in  favor  of  the  employer,  at 
against  the  employee,  until  it  wai 
shown  that  the  latter  was  engaged  in 
perfecting  a  device  under  the  gene^ 
al  direction  of  the  former,  and  that 
the  broad  idea  of  the  invention  was 
disclosed  by  the  employer  to  the  on- 
ployee. 

It  may  be  noted  that  the  annotation 

does  not  cover  cases  involving  the 
question  of  presumption  as  to  who  is 
the  inventor  where  the  relation  of  em- 
ployer and  employee  did  not  exist,  aa 
in  cases  of  a  contract  to  construct  a 
machine  of  a  certain  type. 

VM.  Ucewe  or  altop  rlffht. 

a.  in  o^rral. 
As  before  stated,  cases  are  not  in- 
cluded on  the  question  of  implication, 
from  the  use  of  a  patented  article,  of 
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a  promise  on  the  part  of  the  employer 
to  pay  royalty,  it  being  assumed  that 
the  invention  belongs  to  the  employee. 

A  master  who  stands  the  expense 
of  an  invention,  puts  the  materials 
used  in  getting  it  up  into  the  servant's 
hands,  provides  helpers  for  him  when 
necessary,  or  pays  for  obtaining  the 
patent,  is  not  wholly  precluded  from 
partaking  of  the  fruits  of  the  serv- 
ant's genius.  He  cannot  own  the  pat- 
ent, but  he  may  use  it,  and  in  some 
cases  may  sell  the  thing  patented. 
The  courts  have  not  yet  attempted 
fully  to  define  the  general  limits  of 
this  license,  but  have  been  satisfied 
with  applying  the  rule  to  the  facta  of 
the  particular  case.  In  addition  to 
the  cases  touching  upon  this  question 
in  other  subdivisions  of  this  annota- 
tion, the  following  are  cited  in  sup- 
port of  the  rule: 

United  States.— M'Clurg  v.  Kings- 
land  (1843)  1  How.  202,  11  L.  ed.  102;' 
Hapgood  V.  Hewitt  (1886)  119  U.  S. 
226,  30  L.  ed.  S69,  7  Sup.  Ct.  Rep.  193; 
Dable  ■  Grain  Shovel  Co.  v.  Flint 
(1890)  187  U.  S.  41,  84  L.  ed.  618.  11 
Sup.  Ct.  Rep.  8;  Solomons  v.  United 
States  (1890)  137  U.  S.  342,  34  L.  ed. 
667,  11  Sup.  Ct.  Rep.  88,  affirming 
(1886)  21  Ct.  CI.  482;  Lane  &  B.  Co. 
V.  Locke  (1893)  150  U.  S.  193,  37  L. 
ed.  1049, 14  Sup.  Ct  Rep.  78;  McAleer 
V.  United  States  (1893)  150  U.  S.  424, 
87  L.  ed.  1130,  14  Sup.  Ct.  Rep.  160, 
affirming  (1890)  25  Ct  Gl.  238;  Keyes 
V.  Eureka  Consol  Min.  Co.  (1895)  158 
U.  S.  150,  39  L.  ed.  929,  15  Sup.  Ct. 
Rep.  772;  Gill  v.  United  States  (1898) 
160  U.  S.  426,  40  L.  ed.  480,  16  Sup.  Ct. 
Rep.  322;  Chabot  v.  American  Button- 
Hole  &  Over-Seaming  Co.  (1872)  9 
Phlla.  378,  6  Fisher,  Pat.  Gas.  76,  Fed. 
Gas.  No.  2,567;  Magoun  New  Bbg- 
land  Glass  Co.  (1877)  3  Bann.  &  Ard. 
114,  Fed.  Cas.  No.  8,960;  Whiting  v. 
Graves  (1878)  3  Bann.  &  Ard.  222, 
Fed.  Cas.  No.  17,577;  Wade  v.  Metcalf 
(1883)  16  Fed.  130,  affirmed  in  (1889) 
129  U.  S.  202,  32  L.  ed.  661,  9  Sup.  Ct 
Rep.  271  (stating  rule);  Barry  v. 
Crane  Bros.  Mfg.  Co.  (1884)  22  Fed. 
396;  Bensley  v.  Northwestern  Horse- 
Nail  Co.  (1886)  26  Fed.  250;  Ameri- 
can Tube-Works  v.  Bridgewater  Iron 
Co.  (1886)  26  Fed.  334;  Jencks  v. 


Langdon  Mills  (1886)  27  Fed.  622; 
Herman  v.  Herman  (1886)  29  Fed.  92; 
Davis  v.  United  States  (1888)  23  Ct 
CI.  329;  Withington-Cooley  Mfg.  Co. 
V.  Kinney  (1895)  15  C.  C.  A.  531,  37  U. 
S.  App.  117,  68  Fed,  500;  Blauvelt  v. 
Interior  Conduit  &  Insulation  Co. 

(1897)  26  C.  C.  A.  243,  51  U.  S.  App. 
291,  80  Fed.  906;  Boston  v.  Allen 

(1898)  83  C.  C.  A.  486,  60  U.  S.  App. 
447.  91  Fed.  248 ;  Barber  v.  National 
Carbon  Co.  (1904)  5  L.R.A.(N.S.) 
1154,  64  C.  C.  A.  40,  129  Fed.  370;  Wil- 
son V.  American  Circular  Loom  Co. 
(1911)  109  C.  C.  A.  600,  187  Fed.  840; 
Schmidt  v.  Central  Foundry  Co. 
(1914)  218  Fed.  466,  affirmed  in 
(1916)  148  C.  C.  A.  488,  229  Fed.  157; 
Wilson  V.  J.  G.  Wilson  Corp.  (1917) 
241  Fed.  494.  See  also  McKinnon 
Chain  Co.  v.  American  Chain  Co. 
(1919)  259  Fed.  873,  the  decision  in 
which  is  affirmed  in  (1920)  —  C.  C. 
A.  — ,  268  Fed.  353. 

New  Jersey. — Eustis  Mfg.  Co. 
V.  Eustis  (1898)  61  N.  J.  Eq.  665,  27 
Atl.  489. 

New  York. — Clark  Fernoline 

Chemical  Co.  (1889)  26  Jones  &  S.  86, 
6  N.  Y.  Supp.  190  (recognizing  rule). 

Pennsylvania. — Re  Slemmer  (1868) 
58  Pa.  155,  98  Am.  Dec.  248  (approv- 
ing rule) ;  Dempsey  v.  Dobson  (1896) 
174  Pa.  130,  32  L.R.A.  761,  52  Am.  St 
Rep.  816,  84  Atl.  469,  later  appeal  in 
(1898)  184  Pa.  688,  40  L.R.A.  560,  6S 
Am.  St  Rep.  809,  39  Atl.  493;  Bundy 
V.  Pittsburg  Physicians'  Supply  Co. 
(1910)  57  Pittsb.  U  J.  668. 

Wisconsin.— Fuller  &  J.  Mfg.  Co.  v. 
Bartlett  (1887)  68  Wis.  73,  60  Am. 
Rep.  838,  81  N.  W.  747;  Valley  Iron 
Works  Mfg.  Go.  v.  C^oodrick  (1899) 
108  Wis.  436,  78  N.  W.  1096;  Rowell  v. 
Rowell  (1904)  122  Wis.  1,  99  N.  W. 
478. 

England. — Imperial  Supply  Co.  v. 
Grand  Trunk  R.  Co.  (1912)  11  East 
L.  R.  340,  14  Can.  Exch.  88,  7  D.  L.  R. 
604. 

If  a  person  employed  in  the  manu- 
factory of  another,  while  receiving 
wages,  makes  experiments  at  the  ex- 
pense and  in  the  manufactory  of  his 
employer,  has  his  wages  increased  in 
consequence  of  the  useful  result  of 
the  experiments,  makes  the  article  in- 
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vented  and  permits  his  employer  to 
use  it,  no  compensation  for  its  use  be- 
ing paid  or  demanded,  and  then  ob- 
tains a  patent,  these  facts  will  justify 
the  presumption  of  a  license  to  use 
the  invention.  M'Clurg  v.  Kingsland 
(1843)  1  How.  (U.  &)  202,  11  L.  ed. 
102. 

The  existence  of  a  license  has  been 
treated  by  the  courts  as  a  mixed  ques- 
tion of  law  and  fact,  and  a  determina- 
tion of  this  issue  in  one  suit  does  not 
furnish  a  decisive  precedent  for  an- 
other. Boston  V.  Allen  (1898)  33  G.  G. 
A  485,  50  U.  S.  App.  447,  91  Fed.  248. 

In  Lane  &  B.  Co.  v.  Locke  (1893) 
150  U.  S.  193,  37  L.  ed.  1049,  14  Sup. 
Ct.  Rep.  78,  it  was  held  that  when  a 
person  in  the  employ  of  another,  in 
a  certain  line  of  work,  devises  an  im- 
proved method  or  instrument  for  do- 
ing that  work,  and  uses  the  property 
Of  his  employer  to  develop  and  put  in 
form  his. invention,  and  explicitiy  as- 
sents to  the  use  of  the  employer  of 
such  invention,  ft  Jury  or  a  court  try- 
ing the  facts  is  warranted  in  finding 
that  he  has  given  io  such  employer  an 
irrevocable  license  to  use  the  inven- 
tion. 

So,  In  Hagoun  v.  New  England 
Glass  Co.  (1877)  3  Bann.  &  Ard.  114, 
Fed.  Gas.  No.  8,960,  it  was  held  that 
the  master  had  a  special  license  to 
use  patented  molds  constructed  by  a 
servant,  or  under  his  direction,  while 
in  the  master's  employ,  at  the  latter's 
expense,  and  put  in  the  master's  fac* 
tories  and  nud  under  the  servant's 
direction  up  to  the  date  of  his  applica- 
tion for  a  patent 

And  it  was  held  in.  Blauvelt  v.  In- 
terior Conduit  &  Insulation  Go. 
(1897)  26  C.  C.  A.  243,  51  U.  S.  App. 
291,  80  Fed.  906,  that  an  'inventor 
who,  as  a  workman  in  the  employ  of 
anotiier,  manufactures  for  him  in  his 
shop,  and  with  his  materials,  for 
weekly  wages^  as  a  part  of  his  ordi- 
nary mechanical  work,  machines 
which  the  employer  uses  as  part  of 
his  tools  without  knowledge  of  any 
objection  thereto,  cannot,  after  ob- 
taining a  patent  therefor,  restrain 
the  employer  from  their  use; 

It  has  been  held  also,  that  an 
employer  company  had  at  least  a 


shop  right  or  implied  license  to  use. 
without  compensation,  machines 
which  were  invented  by  the  manu- 
facturing superintendent  of  its  fac- 
tory and  installed  tiierein  under  his 
direction,  where  it  was  one  of  the 
employee's  duties  to  improve  the  ma- 
chinery, and  the  entire  cost  of  experi- 
ments, of  construction  of  the  ma- 
chines, and  of  taking  out  of  a  patent 
were  paid  by  the  employer,  the  salary 
of  the  employee,  on  account  of  the 
invention  and  subsequent  profits,  be- 
ing greatly  increased  from  time  to 
time,  and  the  employee  also  having  a 
substantial  interest  in  the  profits  of 
the  business.  Wilson  v.  American 
Circular  Loom  Co.  (1911)  109  C.  C. 
A.  600,  187  Fed.  840. 

The  rule  is  laid  down  in  the  sylla* 
bus  by  the  court  in  Valley  Iron  Woiks 
Mfg.  Co.  V.  Ck>odrick  (1899)  108  Wis. 
436.  78  N.  W.  1096,  as  follows:  1i 
an  employee,  using  the  time,  material, 
machinery,  and  assistance  of  co em- 
ployees with  his  employer's  consent, 
invent  a  machine,  and  construct  and 
put  the  same  into  practical  use,  and 
the  employer  by  the  aid  and  with  the 
consent  of  the  inventor,  in  advance  <d 
an  application  for  a  patent  on  the  in- 
vention, manufacture  and  put  ms- 
chines  embodying  it  into  practical 
-use,  an  implied  contract  will  arise 
frdmthe  facts  that  the  employer  shall 
h&ve  the  rifi^t  to  manufacture  at  his 
factory,  and  sell,  such  machines, 
^hiqh  a  court  of  equity  will  enforce." 

And  .  the  court  in  .  Gill  v.  United 
States  (1896)  160  U.  S.  '426,  40  L.  ed. 
480,  16  .Sup.  Ct.  Rep.  322,  took  the 
view  that  an  employee  of  the  govern- 
fnent  who  invents  certain  machines 
and  permits  the  government  to  use 
them  without  saying  anything  about 
compensation  therefor  cannot  after- 
wards compel  payment  for  the  use  (tf 
such  inventions.  The  principle,  it 
was  said,  is  an  application  or  out- 
growth of  the  law  of  estoppel  in  pais, 
by  whic^  a  person  looking  on  and  as- 
senting to  that  which  he  has  power 
to  prevent'is  held  to  be  precluded  aft- 
«rwards  from  maintaining  an  action 
for  damages. 

.  So,  where  an  employee  of  the  gov- 
arnraent  experimented  at  its  eiqiensfi. 
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and  invented  a  self-canceling  stamp, 
and  used  government  machinery  in 
perfecting  it,  and  notified  the  govern- 
ment that  he  would  make  no  charge  it 
it  adopted  his  stamp,  for  the  express 
reason  that  he  was  in  the  government 
onploy,  it  was  held  that  an  assignee 
of  the  inventor  could  not  recover  from 
the  government  for  the  use  of  the 
stamp.  Solomons  v.  United  States 
(1890)  137  U.  S.  842.  34  L.  ed.  667,  11 
Sup.  Ct  Rep.  88,  affirming  (1886)  21 
Ct  CI.  482. 

Also,  in  Davis  v.  United  States 
(1888)  23  Ct  CI.  (U.  S.)  329,  in  which 
a  foreman  in  a  government  ordnance 
department,  at  the  suggestion  of  a 
superior  officer,  experimented  at  the 
government's  expense,  and  invented 
an  improvement  for  a  breech-loading 
cannon*  it  was  held  that  no  action  for 
the  recovery  of  royalty  could  be 
maintained,  where  he  had  been  asked 
to  take  out  a  patent  to  protect  the 
government,  and  did  so  at  the  govern- 
ment's expense,  the  money  being  paid 
by  the  government  "to  reimburse  him 
for  the  expense  incurred  in  securing 
the  patent  and  as  a  royalty  for  the 
right  to  use  the  patent" 

And  in  McAleer  v.  United  States 
(1893)  160  U.  S.  424,  37  L.  ed.  1180, 
14  Sup.  Ct.  Rep.  160,  affirming  (1890) 
26  Ct  CI.  238,  a  skilled  mechanic  was 
employed  by  the  government  to  secure 
the  most  effective  service  from  cer* 
tain  machines  put  in  bis  care,  and  to 
Jceep  them  in  repair,  and  apply  such 
improvements  as  experience  might 
soggeat  He  devised  certain  improve-, 
menta  to  be  applied  to  the  machines 
then  under  his  charge  as  a  machinist, 
doing  the  work  largely  in  his  office 
Honrs  and  entirely  with  government 
tools  and  machinery,  and  took  out  a 
patent  at  the  solicitation  of  the  bu- 
reau  officers  and  at  the  expense  of 
the  government.  The  decision  turns 
chiefly  on  the  effect  of  a  written  li- 
cense which  he  made  to  the  govern- 
ment of  the  right  to  make  and  use  the 
improvements;  but  the  court  said  the 
rights  granted  under  it  would  other- 
wise have  been  implied. 

It  has  l>een  held  also  that  the  fact 
that  an  employee  conceived,  de- 
veloped, and  perfected  his  invention 


out  of  working  hours  will  not  take  the 
case  out  of  the  rule  by  which  the  em- 
ployer is  entitled  to  a  license  to  use 
the  invention,  where  the  cost  of  pre- 
paring the  patterns  and  working 
drawings  of  the  machines  invented,  as 
well  as  the  cost  of  constructing  the 
machines  themselves  that  were  ma^e 
in  putting  the  inventions  into  prac- 
tical use,  was  borne  by  the  govern- 
ment, the  work  being  also  done  undei] 
the  immediate  supervision  of  the,  in- 
ventor. Gill  V.  United  States  (U.  S.) 
supra. 

Where  the  vice  president  and  oper- 
ating head  of  a  foundry  company,  at 
its  expense,  invented  and  obtained  a 
patent  on  a  certain  form  of  pipe 
coupling,  and  was  instrumental  in  in- 
ducing the  company  to  expend  con- 
siderable sums  of  money  in  changing- 
and  making  tools  and  equipment  nec- 
essary to  manufacture  the  new  fontt» 
and  in  contracting  to  furnish  to  oth- 
ers pipe  embodying  his  invention, 
without  claiming  any  rights  therein, 
it  was  held  in  Schmidt  v.  Central 
Foundry  Co.  (1914)  218  Fed.  465,  that 
he  could  not  recover  from  the  com*^ 
pany  for  an  alleged  infringement  of 
the  patent,  since  it  had  an  implied  li- 
cense to  use  the  invention.  The  deci- 
sion is  affirmed  in  (1916)  143  C.  G.  A.; 
433,  229  Fed.  157,  on  the  ground  that 
the  patent  was  void  for  lack  of  utility. 

The  contention  was  denied  in 
Schmidt  v.  Central  Foundry  Co; 
(Fed.)  supra,  that  there  could  be  an 
implied  license  only  when  the  consent 
on  the  part  of  the  employee  to  the  use 
of  the  invention  could  be  .presumed 
or  found  to  have  been  given  before 
the  patent  was  applied  for,  in  view  of 
the  statute  providing  that  whoever 
purchases  of  an  inventor,  or  with  his 
knowledge  or  consent  constructs,  any 
newly  invented  machine,  "prior  to  the 
application  for  a  patent,"  shall  have 
the  right  to  use  the  same,  and  to  vend 
it  to  others  for  use,  without  liability. 

The  court  also  overruled  the  con- 
tention, in  Schmidt  v.  Central  Foun- 
dry Co.  (Fed.)  supra,  that  the  implied 
license  did  not  extend  to  pipe  manui 
factured  for  the  company  by  other 
concerns.  It  was  said  that  this  pipe 
was  mannfaetured  for  the  company  to 
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enable  it  to  fulfil  a  contract  which  the 
plaintiff  himself  had  executed  for  it, 
and  that  under  the  circumstancea 
there  was  no  difference,  so  far  as  the 
application  of  the  principle  was  con- 
cerned, between  goods  manufactured 
by  the  defendant  company  itself,  and 
soods  manufactured  by  another  con- 
cern for  it. 

It  was  held  in  Dempsey  v.  Dobson 
(1896)  174  Pa.  130,  S2  L.R.A.  761,  52 
Am.  St  Rep.  816,  34  Atl.  459,  that  a 
carpet  manufacturer  had  the  right,  at 
least,  to  use  color  recipes  made  by  an 
employee  in  the  course  of  his  employ- 
ment, even  if  the  employee  obtained 
patents  for  the  formulas  to  protect 
himself  against  the  public.  See  in 
this  connection,  the  English  case  of 
Makepeace  v.  Jackson,  under  III.  b, 
supra. 

On  a  later  appeal  in  the  above  case 
(Dempsey  v.  Dobson  (1898)  184  Pa. 
588,  40  L.R.A.  650.  63  Am.  St.  Rep. 
809,  89  Atl.  493),  it  was  held  that  a 
custom  or  usage  of  carpet  making 
which  would  give  the  color  mixer  an 
exclusive  title,  as  against  his  employ- 
er, to  the  various  combinations  of 
shades  and  colors  devised  by  him  in 
the  use  and  manufacture  of  carpets 
in  his  employer's  mill,  was  unreason- 
able and  could  not  be  sustained ;  and 
that  such  a  custom,  therefore,  did  not 
affect  the  question. 

Somewhat  similar  to  the  Dempsey 
Case  (Pa.)  supra,  is  Bundy  v.  Pitta- 
burg  Physicians  Supply  Co.  (1910)  57 
Pittsb.  L.  J.  (Pa.)  668,  where  a  drug- 
manufacturing  company  was  held  en- 
titled to  use  formulas  prepared  by  a 
chemist  employed  in  its  laboratory  to 
compound  pharmaceutical  supplies. 

In  Keyes  v.  Eureka  Consol.  Min. 
Co.  (1895)  158  U.  S.  150,  39  L.  ed.  929, 
16  Sup.  Ct  Rep.  where  two  serv- 
ants of  a  mining  company  invented  a 
new  method  of  withdrawing  molten 
metal  from  a  furnace,  permitted  the 
master  to  use  it  for  a  number  of  years, 
and  then  quit  his  service  and  de- 
manded an  injunction  and  an  account- 
ing for  damages  and  profits,  the  court, 
in  denying  equitable  relief,  said  that 
there  was  at  least  an  implied  license 
to  use  the  improvement  upon  the  same 
terms  and  royalties  fixed  for  other 


parties,  from  the  time  complainants 
left  defendant's  employment,  while 
defendant  was  entitled  to  use  the  in- 
vention without  payment  of  any  royal- 
ty during  the  continuance  of  such  em- 
ployment. 

And  in  Jencks  t.  Langdon  Mills 
(1886)  27  Fed.  622,  there  was  strong 
evidence  that  the  master  was  allowed 
to  use  the  servant's  inventions  as  an 
advertisement,  so  as  the  better  to 
enable  the  servant  to  introduce  tb6m 
elsewhere.  The  tools  and  materials 
used  in  making  the  inventions  were 
furnished  by  tiie  master.  The  court 
said  it  had  been  held,  in  cases  where 
the  facts  were  far  less  favorable  to 
the  master,  that  a  license  from  the 
patentee  was  to  be  presumed.  The 
master  was,  therefore,  held  not  liable 
for  infringement  by  use  of  the  inven- 
tions. 

In  Bensley  v.  Northwestern  Horse- 
Nail  Co.  (1886)  26  Fed.  260,  where 
two  mechanics,  who  were  paid  |4.50 
and  $5  per  day  respectively  for  their 
work  in  connection  with  certain  mt- 
chines,  experimented  at  the  master's 
expense,  and  invented  improvements, 
for  which  they  received  a  patent,  aad 
then  sued  for  infringement  and  com- 
pensation, the  court  refused  the  re- 
lief asked,  sajring  that  it  was  dearly 
a  case  of  the  development  and  per- 
fecting, by  practical  experience  and 
labor,  of  the  elements  of  the  alleged 
patent,  at  the  sole  expense  of  the  mas- 
ter, and  under  such  circumstances  as, 
if  standing  alone,  would  make  a  very 
strong  case  in  favor  of  the  right  oi 
the  master  to  use  them.  There  was 
also,  however,  in  the  case,  a  sharp 
conflict  in  the  testimony  as  to  the 
existence  of  a  verbal  contract  that  the 
inventions  by  the  servants  should  be- 
long to  the  master. 

And  in  Herman  v.  Herman  (1886) 
29  Fed.  92,  where  a  superintendent 
who  had  beeh  a  partner  in  the  busi- 
ness was  employed  at  a  salary  eqiual 
to  50  per  cent  of  the  net  profits  of  the 
business,  with  the  right  to  draw  $7,- 
500  during  the  year,  and  agreed  to  de- 
vote all  of  his  time  and  energy  during 
that  period  to  superintending  the 
manufacturing  department  of  said 
business,  etc.,  and  it  appeared  that 
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he  had  been  accustomed  to  prepare 
new  designs  for  use  in  the  business, 
for  some  of  which  he  had  obtained 
patents,  it  was  held  that  the  master 
bad  an  implied  license  to  use  a  design 
patented  by  him  during  the  course  of 
his  employment  at  the  expense  of  the 
master. 

In  Ghabot  v.  American  Button-Hole 
&  Over-Seaming  Co.  (1872)  9  Phila. 
378,  6  Fisher,  Pat  Caa.  71,  Fed.  Cas. 
No.  2,667,  the  presumption  of  a  li- 
cense  was  held  to  be  strengthened  by 
the  terms  of  an  express  contract 
which  had  been  made  before  the  em- 
ployee applied  for  a  patent,  and  which 
provided  that  a  large  number  of  ma- 
chines should  be  manufactured  by  the 
use  of  the  defendant's  factory,  ma- 
chinery, tools,  and  materials,  the  em- 
ployee supplying,  at  a  specified  price, 
merely  the  labbr  expended  upon  them 
and  his  own  services. 

Statutory  provisions,  rather  than 
the  relation  of  employer  and  em- 
ployee, appear  to  have  controlled  the 
decisions  in  such  cases  as  Dable 
Grain  Shovel  Co.  v.  Flint  (1890)  187 
U.  S.  41,  34  L.  ed.  618,  11  Sup.  Ct 
Rep.  8,  that  the  employer  was  entitled 
to  nse  the  invention  without  compen- 
sation.   The  court  cited  the  Federal 
statute  providing  that  every  person 
or  corporation  which  purchases  or 
constructs  any  newly  invented  ma- 
chine pripr  to  the  application  by  the 
inventor  for  a  patent  shall  be  held  to 
possess  the  right  to  use,  and  lend  to 
others  for  use,  the  specific  machines 
so  made  or  purchased,  without  liabili- 
ty therefor  to  the  inventor,  provided 
the  machine  was  purchased  from  the 
inventor,   or  constructed   with  his 
knowledge  and  consent.   And  in  this 
case,  where  the  machines  in  question 
were  constructed  and  put  into  use  in 
the  defendant's  grain  elevator  by  the 
inventor  himself,  while  he  was  in 
their  emplo3rment  as  superintendent 
of  machinery,  and  before  his  applica- 
tion for  patents,  the  court  held  that 
by  the  express  terras  of  the  statute 
the  defendants  had  the  right  to  con- 
tinue the  use  of  these  specific  ma- 
chines without  paying  any  compensa- 
tion to  him  or  his  assigns. 
The  court  In  Dable  Grain  Shovel 


Co.  v.  Flint  (U.  S.)  supra,  held  that 
the  statute  was  not  unconstitutional 
as  depriving  the  inventor  of  his  prop- 
erty without  compensation. 

In  several  cases  it  has  been  held 
that,  under  the  particular  circum- 
stances, there  was  no  implied  license 
on  the  part  of  the  employer  to  use 
the  invention. 

Thus,  it  was  held  that  no  license 
for  the  benefit  of  the  master  would  be 
implied,  where  a  master  mechanic  in 
the  enqiloy  of  a.  railway  company  in- 
vented various  devices  for  cars,  for 
which  patents  were-  issued  to  him» 
where  none  of  the  time,  material,  la- 
,  bor,  or  tools  of  the  master  entered 
into  or  were  used  in  the  developing 
and  perfecting  of  these  inventions, 
and  the  patents  were  procured  by  the 
employee  at  his  own  expense  al- 
though no  claim  for  compensation 
was  made  by  him  for  several  years 
while  the  appliances  were  being 
placed  on  railroad  equipment  with  his 
knowledge  and  consent,  and  generally 
under  his  personal  supervision,  at  the 
direction  of  the  superintendent  of  the 
railroad.  Ft  Wayne,  C.  &  L.  R.  Go. 
V.  Haberkorn  (1896)  16  Ind.  App.  479. 
44  N.  £.  822. 

So,  in  White  Heat  Products  Co.  v. 
Thomas  (1920)  266  Pa.  561,  109  Atl. 
684,  the  court  held  that  the  principle 
that,  where  one  in  the  employ  of  an* 
other  makes  a  new  invention  and  uses 
the  property  of  his  employer  and  the 
services  of  other  employees  to  put 
the  device  in  practical  form,  and  as- 
sents to  the  use  of  the  perfected  in- 
vention by  his  employer,  he  thereby 
gives  to  the  employer  an  irrevocable 
license  to  use  the  device,  was  inap- 
plicable, where  the  invention  was 
conceived  and  the  preliminary  work 
done  outside  of  the  employee's  work- 
ing hours,  in  a  plant  not  connected 
with  that  of  the  employer,  and,  while 
the  invention  was  subsequently  per- 
fected and  manufactured  in  the  em- 
ployer's plant,  the  labor  necessary  to 
accomplish  that  result  was  done  un- 
der, and  subject  to  the  completion  of, 
negotiations  for  a  proper  compensa- 
tion to  the  employee,  by  way  of  a 
proportionate  share  of  the  profits  to 
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be  derived  from  the  manufactare  and 
sale  of  the  patented  article. 

And  the  mere  fact  that  one  was 
president  of  a  corporation  when  he 
discovered  an  invention  and  applied 
for  ft  patent  was  held  in  American 
Stoker  Co.  v.  Underfeed  Stoker  Co. 

(1910)  182   Fed.   642,   affirmed  in 

(1911)  110  C.  C.  A.  292,  188  Fed.  314, 
not  to  entitle  the  company  to  an  im- 
plied license  to  use  the  invention. 
The  court  said  that  there  was  nothing 
in  the  evidence  tending  to  show  that 
the  inventor,  as  president,  owed  any 
duty  to  the  company  to  give  it  the 
benefit  of  any  discoveries  that  he 
might  make;  that  the  relation  of  em- 
ployer and  employee  did  not  exist; 
and  that,  even  if  it  did  exist,  that 
would  not  be  sufBcient. 

Where  the  owner  of  a  patented  in- 
vention was  ft'  director  and  oi&cer  of  a 
corporation,  and  the  latter  appro- 
priated and  used  such  invention  with 
his  'coiiseiit  and  acquiescence,  it  was 
held  in  Deane  v.  Hodge  (1886)  35 
MiAL  146,  69  Am.  Rep.  321,  27  N.  W. 
917,  that  he  was  not  necessarily  pi^ 
cltlded  from  recovering  a  reasonable 
compensation  therefor  by  reason  of - 
his  relationship  to  the  company,  but 
that'ifUcfa  relationsliip,  with  other  cir- 
cumstances, was  for  the  jury  to  con- 
sider in  determining  the  question 
whether  the  license  to  use  the  patent 
should  be  implied  to  be  for,  or  with- 
out, compensation. 

b.  Sature  of  Ueenag, 

1.  OeneraUv, 
'  As  before  stated,  the  courts  have 
not  undertaken  clearly  to  define  and 
limit  the  nature  of  the  employer's  li- 
cense to  use  the  invention  of  an  em- 
ployee, where  this  license  exists,  but 
have  in  general  merely  applied  the 
rule  to  the  facts  of  the  particular 
case.  It  seems  clear  that  this  li- 
cense has  limitations  which  make  it 
much  less  valuable  than  the  patent 
right.  Such  possible  limitations  are 
that  it  may  be  nonassignable,  may  be 
restricted  as  to  the  number  of  ma- 
chines or  designs  which  the  employer 
may  use,  and  may  be  of  a  nonexclu- 
sive character,  although  the  language 
of  the  court  in  one  case  is  to  the  con- 


trary. And  it  has  been  contended, 
also,  that  the  license  should  be  limited 
to  the  period  of  employment.  These 
various  possible  limitations  will  be 
considered  in  connection  with  the 
rulings  in  the  particular  cases. 

In  one  case  the  court  expressed  the 
view  that  the  employer  had  an  excla- 
sive  license.  Thus,  where  an  inventor 
was  paid  a  salary  as  an  officer  of  8 
corporation,  and  given  a  certain 
amount  of  its  capital  stock  in  consid* 
eration  for  the  transfer  of  a  certain 
patent,  and  he  afterwards,  while  in 
the  service  of  the  corporation,  ex- 
perimented and  took  out  other  pat* 
ents  at  the  expense  of  the  corpora* 
tion,  and  let  the  corporation  use  then 
without  any  claim  for  compensation, 
it  was  held  that  the  corporation  bad 
ui  irrevocable,  exclusive  license  for 
their  use,  and  that  the  fact  that,  iriien 
the  inventor  was  about  to  breidc  with 
the  company,  he  directed  'tiie  book* 
keeper  to  transfer  the  expense 
•chai*ge8  of  the  patents  to  his  account 
would  not  make  a  different  rule  ap> 
plicable.  Eustis  Mfg.  Co.  v.  Eustjs 
(1893)  61  N.  J.  Eq.  665,  27  AU.  439. 
li  was  said  that  this  license  did  not 
transfer  absolute  ownership,  as  as 
assiflrnment  would,  but  was  relief  of 
the  same  general  character,  only  less 
extensive;  that  it  would  cease  on  the 
dissolution  of  the  company,  and 
would  not  pass  to  an  assignee. 

Where  employees  of  a  railway  com- 
pany invented  certain  lubricating  de- 
vices, perfecting  the  same,  it  wai 
contended,  on  company  time  and  with 
the  use  of  its  tools  and  materials, 
and  assented  to  the  use  of  the  inven- 
tions by  the  company,  it  was  held  in 
Imperial  Supply  Co.  v.  Grand  Trunk 
R.  C^.  (1912)  11  East.  L.  R.  S40,  14 
Can.  Exch.  88,  7  D.  L.  R.  504,  that  the 
irrevocable  license  on  the  part  of  tht 
company  to  use  the  inventions  did  not 
give  it  the  right  to  make  and  sell  the 
same  to  others. 

In  Re  Slemmer  (1868)  58  Pa.  155. 
98  Am.  Dec.  218,  the  court  was  of  the 
opinion  that  the  license  which  an  em- 
ployer has  to  use  an  invention  of  an 
employee,  where  the  experiments  are 
made  at  the  employer's  expense,  an-i 
the  latter  is  permitted  to  use  the  iii- 
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vention  without  payment  of»  or  de- 
mand for,  compensation,  is  not  lim- 
ited to  the  period  of  time  during, 
which  the  emplc^ee  continues  in  the 
employment. 

And  in  Barry  v.  Crane  Bros.  Mfg. 
Co.  (1884)  22  Fed.  396,  where  a  fore- 
man of  a  brass  foundry,  «cperiment- 
ing  at  the  expense  of  the  master, 
made  certain  tools  which  he  had  pat- 
ented, and  permitted  the  master  to 
use  them  until  he  left  his  employment, 
when  he  sought  an  injunction  and  an 
accounting,  the  court  was  of  the  opin- 
ion that  by  introducing  the  tools  into 
use  in  the  master's  business  the  serv- 
ant had  licensed,  or  consented  to, 
their  use,  not  only  for  the  time  in 
which  he  ms  employed,  but  so  long 
as  the  tools  should  last.  It  was  said : 
"It  can  hardly  be  possible  that  an 
employee,  himself  the  owner  of  a  pat- 
ent^ can  introduce  his  patented  de- 
vice into  his  employer's  business  with- 
out bis  employer's  consent,  and 
without  a  special  agreranent  to  pay 
him,  and  afterwards  turn  around  and 
demand  royalties  or  profits  and  dam- 
ages from  his  employer  for  the  use  of. 
such  device;  especially  in. a  case  like 
this,  where  the  invention  i.  .  .  has 
been  developed  and  brought  to  a  priac- 
tical  condition  at  the  expense  of  his 
anployer.'^' 

In  Wade  v.  Hetcalf  (1883)  16  Fed. 
130,  the  court  said:  "If  the  workman, 
by  using  the  tools  and  time  and  money 
of  his  employer  with  his  eonaent, 
makes  an  invention  and  applies  it  in 
his  employer's  business,  the  employer 
may,  continue  to  use  it  If  the  im- 
provement is  a  process,  it  has  been 
held  that  the  employer  may  continue 
to  practice  the  process  for  the  whole 
period  of  the  patent.  .  .  .  But,  if  the 
invention  pertains  to  a  machine,  it  is 
understood  that  only  the  specific  ma- 
chine or  machines  which  have  been 
BO  made  are  licensed."  This  point 
was  not  referred  to  by  the  Supreme 
Court  in  affirming  the  decision  in 
(1889)  129  U.  S.  202,  82  L.  ed.  681,  9 
Sup.  Ct  Rep.  271. 

Summing  up  the  authorities  of  the 
Federal  courts,  the  court  in  McKin- 
non  Chain  Go.  v.  American  Chain  Go. 
(1919)  269  Fed.  878,  said  that  the 


principle  had  been  generally  ex- 
pressed that,  where  the  designing  or 
creating  of  a  machine  or  process  in- 
volves invention,  and  a  patent  is 
taken  out,  it  is  well  established  that 
the  person  'for  whose  benefit  such 
creating  was  done  is  entitled  to  an 
irrevocable  license  to  the  use  of  the 
patent,  to  such  an  extent  as  may  be 
necessary  to  secure  the  beneficial 
rights  in  question.  It  was  held  in 
this  case,  where  a  chain  company  em- 
ployed a  machine  company  to  build  a 
machine  of  a  particular  type  which 
was  new  in  this  country,  that  the 
former  had  a  license  to  use  not  only 
the  particular  machines  on  which  a 
patent  had  been  obtained  by  the: 
builder,  but  also  all  other  machines 
of  the  same  kind  which  it  needed  in- 
its  business.  The  decision  in  this 
case  is  aifirraed  in  (1920)  —  C.  C.  A., 
-r-,  268  Fed.  353. 

And  in  Barber  v.  National  Carbon ' 
Co.  (1904)  6  L.R.A.(N.S.)  1154,  64 
C.  G.  A.  40,  129  Fed.  870,  a  mechanical 
engineer  was  hired  by  a  carbon  com- . 
pany  to  give  his  skill,  attention,  and 
inventive  ability  to  the  service  of  the, 
company  in  and  about  the  cheapening 
and  improving  of  the  process  of  elec- 
troplating and  other  processes  in  the 
manufacturing  of  carbons.  There  was 
no  contract  by  which  he  was  to  make, 
inventions,  or  devote  his  inventive 
faculty  to  the  service  of  the  company,- 
dr  any  agreement  that  any  inventions 
he  might  make  should  belong  to  the- 
company,  or  any  patent  that  he  might' 
obtain  therefor.  He  invented  a  valu- 
able machine  during  his  employment 
Six  of  these  machines,  which  were  I 
costly  and  required  special  buildings 
for  their  use,  were  erected,  and  a 
building  had  been  put  op  for  the 
seventh  machine  when  the  inventor 
was  discharged.  It  was  held  that  tiie 
company  had  an  implied  license  to- 
use  all  of  the  machines.  The  court 
said  that  the  right  of  use  presumed 
was  the  right  to  use  such  number  of 
machines  as  had  been  prepared  for. 
and  that  the  right  was  not  limited  to 
the  life  of  the  particular  machine,  but 
would  include  replacements  so  Jong 
as  the  carbon  company  continued  the' 
manufacture  of  carbons. 
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So,  in  Withington-Cooler  Mfff.  Co. 
V.  Kinney  (1896)  15  G.  C.  A.  631.  87 
U.  S.  App.  117,  68  Fed.  500,  an  Inven- 
tor was  employed  for  the  express  pur- 
pose of  drawing  plans  and  construct* 
ing  patterns  by  which  a  new  and  im- 
proved power  pFjess  might  be  made 
for  the  trade.  At  the  master's  ex* 
pense  a  new  press  was  made,  which 
was  patented  after  the  inventor  left 
the  service  of  his  employer.  A  de- 
mand '  for  the  payment  of  a  royalty 
was  then  refused,  and,  after  a  delay 
of  ten  years,  suit  was  brought  for  in- 
fringement. It  was  held  that  the 
master  had  an  implied  •  license  to 
manufacture  and  sell  the  press,  and 
that  the  license  was  not  limited  by 
tJie  life  of  the  original  patterns,  but 
constituted  an  authority  to  make  and 
sell  presses  embodying  the  improve- 
ment so  long  as  the  employer  con- 
tinued in  business  and  during  the  life 
of  the  patent.  The  court  said  that 
the  object  of  the  employer  in  employ- 
ing the  servant  was  to  obtain  patterns 
and  drawings  by  which  as  a  manu- 
facturer of  presses  for  the  trade, 
might  make  and  supply  the  trade 
with  presses  built  on  the  new  design 
and  from  the  new  patterns;  that  this 
fact  was  well  known  to  the  servant, 
and  when  he  accepted  employment  and 
produced  an  improvement  it  must  be 
presumed  that  he  intended  that  his 
employer  would  use  that  improvement 
in  such  new  machines  as  he  should 
make  while  engaged  in  the  business 
•of  supplying  such  machines  to  the 
trade;  also,  that  the  case  could  not 
reasonably  be  likened  to  one  for  the 
building  of  a  machine  for  use,  where 
the  license  might  well  be  limited  to 
the  use  of  the  machine  so  long  as  its 
identity  was  preserved. 

An  implied  license  on  the  part  of  a 
manufacturing  company  to  use  an  in- 
vention made  and  patented  at  its  ex- 
pense by  an  officer  and  manager  of 
the  company,  and  introduced  by  him 
into  sales  contracts  of  the  company, 
was  held  in  Schmidt  v.  Central  Foun- 
dry Co.  (1914)  218  Fed.  466,  affirmed 
on  other  grounds  in  (1916)  143  C.  C. 
A.  433,  229  Fed.  157,  to  inure  1  >  the 
benefit  of  a  receiver  of  the  company, 
and  to  exempt  him  from  liabilil^  for 


Infringement.  The  court  distin- 
guished cases  holding  that  such  a  li- 
cense is  personal,  and  not  assignable, 
stating  that  in  this  case  there  was  no 
transfer  of  title  or  interest  from  the 
corporation  to  the  receiver,  but  that 
the  latter  was  a  mere  custodian,  car- 
Tying  on  the  business  of  the  company, 
that  his  acts  in  making  use  of  the  de* 
vice  covered  by  the  patent  were  tiie 
acts  of  the  corporation,  and  that  he 
had  the  same  right  to  do  so  that  the 
corporation  had. 

As  to  the  extent  of  the  implied  li- 
cense in  Schmidt  v.  Central  Foundry 
Co.  (Fed.)  supra,  holding  that  it  sp- 
plied  to  articles  manufactured  hf  an- 
other concern  for  the  employer  com- 
pany,  and  also  that  it  was  unnecessai; 
that  the  inventor  should  have  con- 
sented to  its  use  by  the  company  be- 
fore applying  for  a  patent,  see  citation 
of  the  case  under  VI.  a,  supra. 

Where  one  in  the  employ  of  the  fire 
department  of  New  York  cil7  i^' 
vented  a  heating  apparatus,  and  at- 
tached it  himself,  to  two  of  tike  en- 
gines, and  it  appeared  that  it  had 
gone  into  extensive  use  in  the  fire  de- 
partment, it  was  held  in  Brickill  v. 
New  York  (1880)  18  Blatchf.  27S,  7 
Fed.  479,  that  the  city  had  no  right 
to  the  use  of  the  invention,  except  in 
respect  to  those  machines  to  which  it 
had  been  applied  before  the  employee 
took  out  a  patent  for  it. 

And  in  Boston  v.  Allen  (1898)  33 
C.  C.  A.  485,  50  V.  S-  App.  447,  91 
Fed.  248,  where  an  employee  of  the 
city,  while  working  on  a  ferry  in- 
vented and  patented  certain  improve- 
ments in  the  gangways,  it  was  held 
that  the  implied  license  of  the  city 
to  use  theses  improvements  did  not 
permit  their  use,  some  years  later,  on 
another  ferry  in  a  different  part  of 
the  city. 

In  tills  connection,  attention  is 
called  to  Burden  v.  Burden  Iron  Co. 
(1903)  39  Misc.  559,  80  N.  Y.  Snpp.  390. 
where  the  question  arose  as  to  wheth- 
er a  corporation  had  a  license  to  nse 
an  invention  made  by  its  president. 
The  court,  in  denying  the  license, 
stated  that  the  inventor  was  not  in 
any  sense  an  employee,  that  such  a 
license  more  frequently  arises  where 
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the  patentee  Is  an  «nployee»  and  that 

it  is  a  personal  one,  and  extends  only 
to  the  machine  or  devices  actually  in 
use. 

3.  AMignahiHii/. 

In  Hapgood  v.  Hewitt  (1886)  119 
U.  S.  Sll,  80  L.  ed.  863,  7  Sup.  Ct.  Rep. 
193,  the  court  held  that  whatever 
right  the  employer  corporation  had  to 
a  license  to  use  an  invention  made 
by  its  employee  was  confined  to  it, 
and  was  not  assignable,  and  that  the 
license  did  not  pass  by  an  assignment 
to  a  corporation  organized  by  stock- 
holders, on  the  dissolution  of  the 
first  corporation,  to  succeed  it,  but 
was  extinguished  by  such  dissolution. 

The  court  relied  upon  Troy  Iron  & 
Nail  Factory  v.  Corning  (1852)  14 
How.  (U.  S.)  193.  215,  14  L.  ed.  383, 
393,  in  which  the  general  rule  was 
laid  down  that  "a  mere  license  to  a 
party  without  having  'his  assigns,'  or 
equivalent  words  to  them,  showing 
that  it  was  meant  to  be  assignable,  is 
only  the  grant  of  a  personal  power  to 
the  licensees." 

And  where  an  employee  of  a  firm 
tnvented  a  device  which  was  put  into 
use  by  his  employers,  and  obtained  a 
patent  thereon  after  he  left  the  em- 
ployment, it  was  held  that  the  right 
to  use  the  device  did  not  pass  to  a  cor- 
poration organized  by  the  surviving 
members  of  the  firm,  upon  its  dissolu- 
tion, and  that  the  fact  that  all  of  the 
shares  of  stock  of  the  corporation,  ex- 
cept thirty  which  were  reserved  for 
employees,  were  held  by  the  old  mem- 
bers of  the  firm,  who  had  transferred 
their  rights  to  the  company,  did  not 
so  identify  the  company  with  the  firm 
as  to  entitle  the  former  to  use  the  in- 
vention. Locke  V.  Lane  &  B.  Co. 
(1888)  35  Fed.  289. 

In  Howell  v.  Rowell  (1904)  122  Wis. 
1,  99  N.  W.  473,  it  is  said:  "As  to  the 
rights  in  patents  issued  to  individuals 
while  in  the  employ  of  the  firm,  the 
law  in  this  state  is  quite  well  settled, 
in  accord  with  the  Federal  cases,  that 
the  employer  in  certain  circum- 
stances acquires  by  implication  a 
free  and  perpetual  license  to  manu- 
facture under  the  patent  at  the  same 
factory,  and  In  the  same  business,  but 


not  a  right  which  can  be  assigned  to 

another." 

The  proposition  that  an  implied  li-  ' 
cense  to  use  the  invention  of  an  em~ 
ployee,  or,  in  other  words,  a  shop 
right,  is  personal  to  the  employer  and 
cannot  be  assigned,  is  supported  also 
by  Morton  v.  A.  H.  Andrews  Co. 
(1916)  143  C.  a  A.  421.  229  Fed.  145; 
Dowse  v.  Federal  Rubber  Co.  (19 .8) 
254  Fed.  308;  and  by  the  language  of 
the  court  in  Eustis  Mfg.  Co.  v.  Eustis 
(1893)  51  N.  J.  Eq.  565,  27  Atl.  439, 
and  Burden  v.  Burden  Iron  Co.  (1903) 
39  Misc.  559,  80  N.  Y.  Supp.  390,  cited 
under  VI.  b,  1,  supra.  See  also, 
among  other  cases  supporting  the 
general  doctrine  ot  the  nonassignabil- 
ity of  a  mere  license  to  use  an  inven- 
tion, Thomson  v.  Citizens'  Nat.  Bank 
(1892)  3  C.  C.  A.  518,  10  U.  S.  App. 
600,  63  Fed.  250,  and  Kraatz  v.  Tie- 
man  (1897)  79  Fed.  822,  reversed  on 
other  grounds  In  (1898)  29  C.  C.  A. 
257.  66  U.  S.  App.  545.  85  Fed.  437. 

But  the  doctrine  that  the  license  on 
the  part  of  an  employer  to  use  a  pat- 
ented invention  made  by  an  employee 
is  personal,  and  cannot  be  assigned, 
was  held  in  Wilson  v.  J.  G.  Wilson 
Corp.  (1917)  241  Fed.  494,  to  be  in- 
applicable, so  as  to  prevent  a  succes- 
sor in  interest  of  the  employer  com- 
pany from  having  an  irrevocable  li- 
cense to  use  a  patent  obtained  by  an 
employee  of  the  former  company, 
where  this  onployee  was  an  engineer 
in  charge  of  a  department  of  the  com- 
pany at  a  large  salary,  a  part  of  his 
duties  being  to  keep  it  abreast  of  the 
times,  and  the  employer,  a  manufac- 
turing corporation,  had  paid  all  of 
the  expenses  connected  with  the  mak- 
ing of  models,  furnishing  of  mate- 
rials, etc.,  for  the  invention,  and  paid 
the  cost  incident  to  procuring  the 
patent,  and  had  been  permitted  for 
more  than  twenty  years  to  use  the  in- 
vention without  any  claim  for  royalty, 
the  company  claiming  to  be,  at  least, 
the  equitable  owner  of  the  rights  un- 
der tiie  patent  until  its  stock  was 
sold  to  the  other  corporation.  The 
court  said :  "The  suggestion  that  the 
right  in  and  license  to  use  said  let- 
ters patent  is  a  personal  one,  exist- 
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ing  in  favor  of  the  James  G.  Wilson 
Manufacturing  Company,  and  does 
not,  in  the  absence  of  an  express  con- 
tract, pass  to  the  defendant  company, 
is  not  well  taken,  and  cannot  be  main- 
tained, for  the  reason  that .  the  de- 
fendant company  is  but  a  continua- 
tion of  its  predecessor  company,  and 
the  complainant  in  good  faith  and 
fair  dealing  is  as  completely  estopped 
from  claiming  the  right  here  set  up 
against  one  as  the  other.  In  a  word, 
these  patents  were  procured  by  the 
complainant  while  in  the  predecessor 
company's  employ,  with  a  view  to  the 
successful  transaction  of  its  business, 
and  they  are  no  less  essential  to  the 
tuccesaor  corporation's  operation  of 


its  business  than  they  were  to  tiic 
original  company;  and  to  allow  the 
original  company  to  sell  and  dispose 
of  its  stock  and  assets,  which  in- 
cluded these  patent  righU  and  privi- 
leges and  which  added  to  the  value 
of  the  assets,  at  a  profit,  and  flien  to 
give  the  patents,  or  relinquish  their 
privil^es  in  them,  to  one  having  tin 
relation  to  the  business  that  the  con- 
plainant  had,  would  operate  as  a 
fraud  upon  the  successor  company." 

See  also  Schmidt  v.  Central  Foun- 
dry Co.  (Fed.)  under  VI.  b,  1,  supra, 
holding  that  the  implied  license  ex- 
tends to  a  receiver  of  the  employer, 
and  distinguishing  cases  where  there 
is  an  assignment.  B.  E.  H. 


COPLAY  CEMENT  MANUFACTURING  COMPANY 

V. 

PUBLIC  SBRVIGE  COMMISSION  OF  PENNSYLVANIA 

and 

PENNSYLVANU  POWER  &  LIGHT  COMPANY,  Appt 

Fennaj/lvania  Supreme  Courts  July  1,  19S1. 
(271  Pa.  68, 114  Atl.  649.) 

Public  atiiity  —  right  to  change  rates  —  effect  of  pending  contest  ■ 
1.  The  existence  of  an  undetermined  contest  before  the  Public  Service 

Commission  of  a  change  of  rates  by  a  public  utility  does  not  prevent  its 

making  and  publishin^r  another  change. 

[See  note  on  this  question  beginning  on  page  1219.] 


Public  Service  Commission  —  intent 
in  creation. 

2.  The  intent  in  creating  the  Public 
Service  Commission  was  not  that  it 
should  be  a  board  of  managers  to  con- 
duct and  control  the  affairs  of  public 
service  corporations,  but  to  give  the 
commission  inquisitorial  and  correc- 
tive authority  to  regulate  and  control 
the  utility  where  its  powers  and  obli- 
gations had  intimate  relations  to  the 
public. 

—  liberal  construction  of  powers. 

3.  In  determining  whether  or  not 
the  change  by  a  public  service  corpo- 
ration of  a  rate,  pending  detemrina- 
tion  upon  a  prior  change,  offends 
against  the  regulatory  control  of  the 
Public  Service  Commission,  the  au- 
thority given  the  commission  should 
he  liberally  construed. 


Public  atiiity — reUtlon  of  rates  to 
duties. 

4.  Safety,  accommodation,  and  con- 
venience, as  those  terms  are  under- 
stood in  public  utility  regulations,  do 
not  primarily  depend  upon  rates, 
though  indirectly  they  may  be  affect- 
ed thereby. 

—  governmental  control  of  rates. 

6.  Governmental  control  over  the 
establishment  of  rates  by  public  util- 
ities must  be  carefully  exercised. 
Public  Service  Commission  —  power 

to  prevent  change  of  rate. 

6.  The  Public  Service  Commission 
has  no  power  to  prevent  a  public  util- 
ity from  exercising  its  right  to  change 
its  rates  when  it  app^rs  to  the  utility 
to  be  necessary  to  do  so;  it  can  only 
detennine  the  reasonableness  of  the 
change  after  it  is  made. 
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'  Atfeal  by  the  Power  Company  from  a  decree  of  the  Superior  Court 
of  Pennsylvania  (Keller,  J.)  reversing  an  order  of  the  Public  Service 
Commission  and  refusing  to  allow  the  Power  Company  to  increase  its 
rates  during  the  existence  of  an  undetermined  contest  before  the  Com- 
mission. Reversed. 

The  facta  are  stated  in  the  opinion  of  the  court 

Messrs.  Berne  H.  Evans,  Ralph  J.    mains  until  it  Is  decided  that  the  rate 


Baker,  Thomas  J.  Perkins,  and  George 
Wharton  Pepper,  for  appellant: 

Under  the  common  law  no  restric- 
tion was  imposed  upon  public  service 
companies  similar  to  appellant,  in  re- 
spect to  freedom  in  making  and 
changing  their  rates,  and  to  the  meth- 
od to  be  followed  in  so  doing. 

Brymer  v.  Butler  Water  Co.  179  Pa. 
231,  36  L.R.A.  260,  36  Atl.  249. 

The  court  below  erroneously  con- 
strued the  provisions  of  the  Public 
Service  Company  Law  which  impose 
restrictions  upon  changes  in  rates, 
and,  in  eflfect,  read  provisions  into  the 
law  which  are  not  contained  therein. 

Suburban  Water  Co.  v.  Oakmont 
268  Pa.  243,  110  Atl.  778. 

Under  the  theory  of  regulation 
adopted  by  law,  no  rate  can  ever  be- 
come permanent,  even  after  it  has 
been  determined  by  the  commission. 
It  must  be  subject  to  objection  by  any 
complaint,  and  be  open  to  change,  in- 
cluding change  because  of  changed 
conditions. 

Scranton  v.  Public  Service  Commis- 
sion, 73  Pa.  Super.  Ct.  192 ;  Ben  Avon 
V.  Ohio  Valley  Water  Co.  260  Pa.  310, 
103  Atl.  750. 

The  superior  court  failed  to  give 
due  weight,  in  construing  the  rele- 
vant provisions  of  the  Public  Service 
Company  Law,  to  the  long  and  uni- 
formly accepted  usage  and  practice 
under  that  law. 

Scranton  v.  Public  Service  Commie- 
Bion,  supra;  Com.  v.  Mann,  168  Pa. 
290,  31  Atl.  1008.  ^      ^  ^  , 

Messrs.  Abraham  Israel  and  Davis 
Wallerstein,  for  appellee: 

While  a  contest  as  to  change  of 
rates  la  undetermined,  the  public 
service  company  has  no  right  to  file 
Btill  another  schedule  increasing  the 
rates  payable  under  the  schedule  in 
contest. 

Scranton  v.  Public  Service  Com- 
mission, supra;  Reading  v.  Reading 
Transit  &  Light  Co.  9  Pa.  Corp.  217. 

Where  a  consumer  complains  with- 
in thirty  days,  there  arises  the  re- 
buttable presumption  that  the  rate  is 
iini<easenable,  which  presumption  re- 


is  reasonable. 

Wigmore,  Ev.  §  1354. 

If,  upon  hearing  of  a  complaint 
against  a  rate,  the*  public  service 
company  offers  no  evidence,  the  com- 
plaint must  be  sustained. 

Public  Service  Commission  v.  Iro- 
quois Natural  Gas  Co.  103  Misc.  587. 
P.U.R.1918E,  419,  170  N.  Y.  Supp.  692. 

Kephart,  J.,  delivered  the  opinion 
of  the  court: 

This  is  an  appeal  from  a  decree 
of  the  superior  court,  reversing  an 
order  of  the  Public  Service  Commis- 
sion, and  holding  that  a  public 
service  company  could  not  increase 
its  rates  while  it  had  a  prior  in- 
crease complained  against  (before 
the  effective  date)  undetermined  by 
the  commission.  The  superior 
court  fell  into  error  in  not  consider- 
ing the  general  scope  and  scheme  of 
the  Public  Service  Act  (Pa,  Stat 
1920,  18,057-18,214)  and  its  ap- 
plicability to  utilities  in  the  per- 
formance of  their  various  obliga- 
tions. It  was  not  intended  by  the 
legislature  that  the  commission 
should  be  a  board  of  managers  to 
conduct  and  control  the  affairs  of 
public  service  companies ;  but  it  was 
meant  that,  where  certain  of  their 
powers  and  obligations  had  intimate 
relation  to  the  public  through  fair- 
ness, accommodation,  or  conven- 
ience, the  commission  should  have 
an  inquisitorial  and  corrective  au- 
thority to  regulate  and  control  the 
utility  in  the  field 
specifically  brought  T^J.ifi.Sf.'S." 
within  the  commis-  i^lt?/ 
flion  3  jurisdiction. 
There  are  many  powers  and  obliga- 
tions inherent  in  a  public  service 
company.  They  exist  through  stat- 
ute or  common  law,  or  are  indis- 
pensably necessary  to  the  fulfil- 
ment of  the  charter  obligations. 
When  the  Public  Service  Act  was 
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passed,  it  reached  into  these  rights, 
powers,  privileges,  and  obligations, 
and  took  over  the  part  relating  to 
public  welfare,  and  embodied  tJiem 
in  an  act,  as  being  subject  to  regula- 
tion. Such  steps  created  no  new 
powers  in  the  utility  except  such  as 
affected  the  commission — its  deal- 
ings with  the  company,  if  these  may 
be  called  powers.  They  are,  in  ef- 
fect^ certain  limitations  on  the  ex- 
isting powers,  in  the  form  of  req- 
uisites necessary  to  be  done  or 
secured  before  these  powers  may  be 
exercised  by  the  public  service  com- 
pany. 

Ml  the  powers  mentioned  in  ar- 
ticle 3  appertained  to  the  corporate 
entity  before  the  act,  and  the  same 
may  be  said  of  the  obligations  and 
duties  contained  in  article  2.  But 
neither  created  an  additional  fran- 
chi^  or  right,  nor,  what  is  more 
important,  did  they  impress  on  the 
existing  rights,  powers,  and  priv- 
ileges not  mentioned  in  the  act  a 
limitation,  restriction,  or  an  elim- 
ination. To  sweep  away  such 
rights,  or  hamper  their  exercise,  be- 
cause not  mentioned  in  the  act, 
would  be  to  deprive  the  company  of 
the  capacity  to  function,  and  the 
public  is  vitally  interested  in  its 
continuation.  To  sustain  this  con- 
clusion, aside  from  constitutional 
questions,  the  least  that  can  be  said 
is:  The  Public  Service  Act  should 
contain  positive  and  explicit  lan- 
guage. But  the  act  did  not  so 
speak,  for  we  find  them  specifically 
safeguarded.  Section  12  of  article 
3  is  a  distinct,  positive  recognition : 
"Every  public  service  company 
shall  be  entitled  to  the  full  enjoy- 
ment and  exercise  of  all  and  every 
the  rights,  powers,  and  privileges 
which  it  lawfully  possesses,  or 
might  possess,  at  the  time  of  the 
passage  of  this  act,  except  as  here- 
in otherwise  expressly  provided." 

This  certainly  did  not  mean  abro- 
gation or  restriction  of  these  rights. 
The  concern  was  supposed  to  move 
along,  performing  its  ordinary  du- 
ties as  theretofore,  subject  to  the 
regulation  imposed  by  the  act.  The 
rights,  powers,  and  privileges  not 


mentioned  constitute  by  far  the 
greater  part  of  corporate  life,  in- 
ternal management,  control,  and  di8> 

cretionary  power  over  its  property; 
the  proper  application,  enforcement, 
and  enjoyment  of  the  same  matters 
submitted  to  the  commission's  con- 
trol being  among  them.  In  short, 
the  company  manages  its  ovm  af- 
fairs to  the  fullest  extent  consistent 
with  the  protection  of  the  pubWft 
interest,  and  only  as  to  such  matters 
is  the  commission  authorized  to  in- 
tervene, and  then  only  for  the  spe- 
cial purposes  mentioned  in  the  ok. 

In  considering  the  reservation  in 
article  3,  §  12,  it  is  necessary  to 
know,  from  a  full  reading  of  the 
act,  whether  the  exercise  of  an  ex- 
isting right  or  privilege  not  men- 
tioned therein  (here,  the  right  to 
change  the  rate  while  another  rate 
is  undetermined)  should  be  restrict- 
ed to  secure  a  fulfilment  of  its  pur- 
pose. Is  its  exercise  hostile  to  the 
accommodation,  convenience,  or 
safety  of  the  public?  The  theory  un- 
derlying the  act  must  be  taken  into 
account.  Public  service  business 
occupies  a  peculiar  position  in  the 
community,  interwoven  as  it  is  with 
communal  life,  of  a  nature  monop- 
olistic in  character,  compelling  the 
public  to  be  its  customer,  whether  it 
will  or  not,  operating  under  laws 
with  governmental  powers  not  giv- 
en to  ordinary  companies.  See  New 
Street  Bridge  Co.  v.  Public  Service 
Commission,  271  Pa.  19,  114  Atl. 
378.  In  determining  whetiier  the 
exercise  of  a  right  _„„e^ 

such     as    are     now  eo»a<r«eUw  mt 

discussed  offends 
against  the  regulatory  control  nec- 
essary for  such  concerns  (in  the  in- 
terest of  convenience,  accommoda- 
tion, and  safety  of  the  public),  the 
authority  given  the  commission 
should  be  liberally  construed,  and 
that  incidentally  necessary  to  a  full 
exposition  of  l^e  legislative  intent 
be  upheld  as  being  germane  to  the 
law.  'Where,  therefore,  the  unre- 
stricted exercise  of  eyiating  powen 
tends  to  nullify  the  comnussion's 
control,  a  restrictive  use  is  int^ded, 
its  extent  to  be  determined  by  the 
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onnmissioii,  with  a  risht  of  appeal 

to  the  couzi^  as  provided  by  the  act. 

The  statute  imposed  on  the  util- 
ities certain  obligations  and  limita- 
tions of  powers ;  certain  steps  must 
be  taken  and  certain  acts  performed 
before  they  can  do  or  refrain  from 
doing  certain  things.  This  was  a 
part  of  the  scheme  to  perfect  the 
control  necessary  to  safeguard  the 
public  in  securing  convenience,  ac- 
commodation, and  safety.  But  how 
can  a  change  of  rate  injure  such 
control,  or  in  what  aspect  is  the 
public  injured  by  a  change  of  rate? 
Safety,  accommodation,  and  conven- 
ience, as  those  terms  are  understood 

.  Public  .tiiKyw  in  public  utUity 
KutioB  Of  ratea  regulation,  do  not 
•  ■*  primarily  depend  on 

rates,  though  indirectly  they  may  be 
affected  thereby.  Nor  does  a  change 
of  rate  control  the  commission  in 
determining  the  reasonableness  of 
rates.  The  company,  not  the  com- 
mission, initiates  rates,  fares,  and 
charges  for  the  kind  and  character 
of  service  furnished,  or  the  kind  and 
character  of  facilities,  and  the  price 
to  be  paid  therefor^  This  is  done 
under  the  same  power  that  it  orig- 
inally possessed  before  the  act,  and, 
moreover,  the  authority  is  expressly 
recognized  in  the  act.  Article  3,  §  1, 
reads:  "It  shall  be  lawful  for  every 
puMic  service  company, — To  de- 
mand, collect,  and  receive  fair,  just, 
and  reasonable  prices,  rates,  fares, 
toUs,  charges,  or  other  compensation 
for  each  and  every  service  rendered 
or  to  be  rendered  by  it  to  any  per- 
son or  corporation." 

This  is  what  has  been  done. 
There  is  no  limitation  om  the  num- 
ber of  times  a  company  "may  de- 
mand, collect,  and  receive  fair,  just, 
and  reasonable  rates."  When  a  giv- 
en rate,  because  of  business  condi- 
tions, becomes  unfair,  unjust,  and 
unreasonable,  the  company  has  the 
power  to  demand  fair,  just,  and 
reasonable  rates.  It  initiates  rates 
when  the  necessity  here  defined 
compels  it;  the  wavering  scale  of 
reasonableness  is  the  standard,  and 
of  it  the  utility  is  the  sole  judge  in 
the  first  instance,  subject,  of  course, 
16  A.L.S.— 77. 


to  what  may  later  follow  when  the 

commission's  machinery  is  started. 
This  authority  certainly  is  not  hos- 
tile to  the  Public  Service  Act,  but 
makes  the  act  a  more  workable  one, 
— secures  to  the  public  the  service 
demanded, — the  public  being  fully 
protected  by  complaint  and  repara- 
tion. 

But  the  right  to  initiate  is  subject 
to  a  limitation  imposed  on  the  util- 
ity; it  becomes  effective  as  provided 
by  §  If,  article  2. 

"A  rate  becomes,  on  the  effective 
date,  an  effective  rate,  and,  as  such, 
it  is  a  collectable  rate,  or  one  that 
may  be  sued  for.  There  can  be  no 
legal  rate  except  the  last  tariff  rate 
published  as  provided  by  law, 
.  .  .  and  the  effective  rate  thus 
published  supersedes  all  prior  rates 
covering  the  service  therein  called 
for."  Suburban  Water  Co.  v.  Oak- 
mont,  268  Pa.  243, 248, 110  Atl.  779. 

Generally  speaking,  the  only  lim- 
itation imposed  by  the  act  on  the 
initiation  or  change  of  rates  is  that 
mentioned  in  article  2,  §  If.  There 
are  three  exceptions,  not  material, 
but  which  we  shall  name:  (1)  A 
change  within  three. years  of  a  rate 
determined  by  the  commission  aft- 
er a  hearing  (mentioned  in  article 
2,  §  If) ;  (2)  a  rate  subject  to  auto- 
matic adjustment  in  relation  to  divi- 
dends and  profits;  (8)  a  sliding 
scale. 

The  new  schedule  was  filed  one 
year  after  the  one  to  which  the  un- 
determined complaint  had  been  filed 
by  one  consumer.  It  increased  the 
cost  of  service.  This  new.  schedule, 
superseded  the  prior  one,  and  was 
the  only  collectable  rate.  This  con- 
clusion does  not  give  rise  to  multi- 
plication of  issues,  in  that  a  new 
complaint  mUst  be  filed  to  the  new 
rate,  nor  a  duplication  of  effort,  nor 
an  increase  in  costs,  nor  an  anomaly 
of  proceeding.  It  must  be  remem- 
bered  the  real  issue  before  the  com- 
mission is  a  complaint  as  to  rates, 
and  though  a  change  in  the  rate 
has  been  filed,  the  commission  nriay 
— and  it  has  the  power  under  the 
act — consolidate  these  several  sched- 
ules of  rate  increases,  and  cause  the 
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— ■roTerameHtal 
control  of 
rate*. 


complaint,  the  record,  and  the  evi- 
dence to  be  taken  as  a  complaint, 
record,  and  evidence  in  connection 
witii  the  new  rate.  Ample  authority 
exists  in  the  act  to  prevent  any  in- 
justice or  unnecessary  expenditure 
of  money  on  the  part  of  a  consumer. 
Furthermore,  the  commission  has 
the  power  to  take  speedy  action  to 
safeguard  the  public  by  quickly 
striking  down  the  sharp  practices 
suggested  by  appellee,  wfaidi  it  aa^ 
may  occur  where  successive  in- 
creases are  made. 

Governmental  control  over  these 
essential  elements  of  corporate  ex- 
istence must  be  carefully  exercised. 

The  commission  and 
the  utility  are  not 
dealing  with  a  pure- 
ly legal  proposition,  subject  to.  in- 
flexible rules  of  law,  but  with  an 
ever-changing  economic  condition, 
with  powers  adapted  to  fit  recurring 
changes  in  economic  life.  To  at- 
tempt to  confine  it  or  the  utility  to 
the  sometimes  unwieldy  procedure 
adopted  by  the  courts  would  be  sub- 
versive of  all  the  good  intended  by 
the  act.  The  business  disposed  of 
by  this  body,  with  the  speedy  and 
expeditious  manner  in  which  it  is 
conducted,  is  enormous.  Certain 
matters  before  it  must  assume  a 
legal  aspect,  as  appears  from  the 
act.  But  subjects  like  that  now 
before  us  (frequency  of  change  of 
rate  of  utility)  are  not  to  be  ad- 
judged by  technical  legal  procedure. 
They  are  regulated  by  economic 
law,  which,  so  far,  courts  or  legis- 
latures have  not  been  able  to  con- 
trol. What  may  be  an  adequate  rate 
to-day,  next  month  may  be  quite  un- 
reasonable, and  this  through  cir^ 
cumstances  beyond  the  control  of 
the  commission,  utility,  or  courts. 
Therefore,  the  right  to  initiate  and 
change  is  fundamental  to  the  com- 
pany, as  the  act  imposes  the  severest 
-rirt*  to  ch.»ro  kind  of  penalties 
M<«»— effect  of    for  charging  a  rate 

pe«di-.  co«te...  ^^^^  jg  jj^^  ^  pyj^ 

lished  rate;  the  legislature,  with 
evident  intcait,  did  not  disturb  this 


heretofore-existing  right.  But,  on 
the  other  hand,  when  the  rate  is 
changed,  the  act  expressly  recog- 
nizes the  right  of  placing  it  com- 
pletely in  the  commission's  control 
and  power  to  safeguard  the  public 
in  every  way.  When  an  action  of 
assumpsit  is  instituted,  the  stage  is 
set;  the  future  takes  caxe  of  itself. 
With  these  concerns  tiie  stage  is  con- 
stantly changing;  no  one,  at  present, 
will  be  vain  enough  to  guess,  in 
times  such  as  now  exist,  what  the 
next  setting  may  be. 

No  little  argument  has  been  de- 
voted to  the  question  that  this 
should  be  reviewed  in  the  same  light 
as  a  proceeding  in  equity  to  restrain  . 
the  collection  of  an  unreasonable 
rate.  In  addition  to  what  we  have 
already  said,  we  are  referred  to  no 
act  of  assembly  or  action  of  the 
court  (except  artificial  gas  and  wa- 
ter companies)  which  authorizes  the 
court  to  interfere  in  the  matter  of 
rates.  In  fact  it  was  very  early  held 
that  '*there  is  no  restriction  upon 
the  ral^  they  may  charge  for  road- 
way use  and  transportation  bj 
themselves."  Boyle  v.  PhiladelphU 
&  R.  R.  Co,  54  Pa.  310. 

We  are  not  merely  deciding  an 
equitable  proceeding  governed  by 
the  rules  heretofore  applied,  where 
the  courts  have  been  asked  to  re- 
strain the  collection  of  unreasonable 
rates.  What  we  are  endeavoring  to 
do  is  to  uphold  the  commission  in 
its  effort  to  sustain  the  Public  Serv- 
ice Act  as  a  workable  one,  for  the 
best  interest  of  the  public  as  well 
as  the  utility> 

The  order  of  the  commission  was 
an  entirely  proper 
one.   They  had  no  SS^„SJSi"* 

jurisdiction    to    re-  power  to  pre- 

strain  or  prevent  a  UTl 

corporation  from 

exercising  its  right  to  change  its 

rate,  wheiT  it  appeared  necessary  to 

them. 

The  decree  of  the  Superior  Court 
is  reversed,  and  i^e  order  of  the 
Commission  is  reinstated;  appellee 
to  pay  the  costs. 
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ANNOTATION. 

Right  of  pabUc  scrnoe  corporalioii  to  duunge  mte  vriiQe  mother  nAe  m 

iBidfltflniiiiMd* 


There  la  but  little  direct  authority 
upon  the  question  as  to  the  riffht  of  » 
public  service  corporation  to  change  a 
rate  while  another  rate  is  undeter- 
mined, other  than  the  reported  case 
(CopLAY  Cement  Mfg.  Co.  v.  Fubug 
Sekvice  CoutfissiON,  ante,  1214).  In 
that  case  It  is  held  that  a  public 
service  company  may  increase  its 
rates,  although  the  reasonableness 
of  a  prior  increase  of  rates,  com- 
plained against  before  becoming  ef- 
fective, is  at  the  time  of  the  second 
increase  pending  and  undetermined 
by  the  public  service  commission. 
The  reason  for  this  conclusion  ap- 
pears to  lie  in  the  power  delegated 
to  the  commission  by  the  Public 
Service  Act  (Pa.  Stat.  1920,  §§ 
18,067-18,214)  to  consolidate  the 
several  rate  increases,  and  to  cause 
the  complaint,  record,  and  evidence  to 
be  taken  as  a  complaint,  record,  and 
evidence  in  connection  with  the  new 
rates. 

In  Northwestern  Bell  Teleph.  Co.  v. 
Hilton  (1921)  274  Fed.  384,  where  the 
public  service  commission,  on  its  own 
initiative,  began  a  broad  investigation 
of  telephone  rates,  and  the  telephone 
cdmpianies,  after  completing  their 
evidence  in  the  main  inquiry,  them- 
selves initiated  before  the  commis- 
sion a  subordinate  inquiry  as  to  tem- 
porary rates  to  be  charged  pending 
the  determination  of  the  main  pro- 
ceeding, in  which  subordinate  inquiry 
an  order  was  made  by  the  commission 
denying  the  increase  of  temporary 
rates,  the  court  said  that  the  two  pro- 
ceedings were  independent^  distinct, 
and  separable;  that  is,  the  relief  In 
the  subordinate  proceeding  need  not 


wait  relief  in  the  main  proceeding, 
nor  need  the  relief  in  the  main  pro- 
ceeding depend  in  any  way  upon 
whether  the  relief  in  the  subordinate 
proceeding  was  granted  or  denied. 

In  New  York  v.  New  York  Teleph. 
Co.  (1921)  115  Misc.  262,  189  N.  Y. 
Supp.  701,  it  was  held  that  the  public 
service  commission  had  power  to  con- 
sent to  a  temporary  increase  of  tele- 
phone rates  pending  a  proceeding  be- 
fore it  for  the  establishment  of  a  new 
schedule  of  rates. 

However,  the  question  whether  a 
public  service  corporation  may  in- 
crease its  rates,  and  make  such  in- 
crease effective  prior  to  a  determina- 
tion by  the  public  service  commission 
of  the  reasonableness  thereof,  was  dis- 
cussed in  Public  Service  Commission 
V.  Iroquois  Natural  Gas  Co.  (1918) 
184  App.  Div.  286,  P.U.R.1918F,  687, 
171  N.  Y.  Supp.  379,  reversing  (1918) 
103  Misc.  587.  P.U.R.1918E,  419,  170 
N.  Y.  Supp.  692,  wherein  it  was  held 
that,  under  the  Public  Service  Com- 
mission Law  (47  McKinney,  ConsoL 
Laws,  §  29,  p.  84),  an  increase  in  rates, 
effective  thirty  days  after  the  filing  of 
the  new  schedule,  was  valid,  and  the 
'commission  had  no  power  to  suspend 
or  pos^one  the  taking  effect  of  such 
increase  until  a  determination  of  the 
propriety  thereof.  This  decision  was 
affinned  without  opinion  in  (1919)  226 
N.  Y.  680. 123  N.  E.  886.  See  to  similar 
effect.  State  Public  Utilities  Com- 
mission ex  rel.  Mitchell  v.  Chicago  & 
W.  T.  R.  Co.  (1916)  275  III.  566,  P.U.R. 
1917B,  1046,  114  N.  E.  325,  Ann.  Cas. 
1917C,  60;  Scranton  v.  Public  Service 
Commission  (1919>  78  Pa.  Super.  Ct 
192,  197.  L.  F.  C. 
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STATE  OF  OREGON,  Respt, 

V. 

WARD  SMITH,  Appt. 
Oregon  Supreme  Court  (In  Sati«>— /wly  12,  199U 
(—  Or.  — ,  199  Pac.  194.) 

Intoxicating  liquor  —  prosecution  under  Federal  law  as  bar  to  state  action. 

1.  Since  the  adoption  of  the  18th  Amendment  to  the  Federal  Constitu- 
tion, a  conviction  for  possessing  intoxicating  liquor,  under  l^e  Federal  law, 
bars  a  prosecution  under  a  state  law  for  an  offense  based  on  the  same 
facts. 

{See  note  on  this  question  beginning  on  page  1231.] 

Courts  —  concurr^it  jurisdiction  —    fense    or    subject-matter,    the  one 
exclusiveness.  which  first  acquires  it  has  exclusive 

2.  Where    different    courts    have  jurisdiction. 

equal  jurisdiction  of  the  same  of-       [See  7  R.  C.  L.  1067.] 


Appeal  by  defendant  from  a  judgment  of  the  Circuit  Court  for  Union 
County  (Enowles,  J.)  sustaining  a  demurrer  to  the  plea  of  former  jeopardy 
and  sentencing  him  to  a  fine  for  the  crime  of  having  intoxicatin'g  liquora 
in  his  possession.  Reverse 


Statement  by  Johns,  J. : 

On  June  10,  1920,  the  defendant 
was  indicted  by  the  grand  jury  of 
Union  county,  charged  with  the 
crime  of  i>03aessing  intoxicating 
liquor,  committed  as  follows :  "The 
said  Ward  Smith,  on  the  30th  day 
of  April,  1920,  in  the  county  of 
Union,  and  state  of  Oregon,  then 
and  there  being,  did  wrongfully 
have  in  his  possession  and  possess 
intoxicating  liquor,  in  the  amount 
of  6  gallons,  all  contrary  to  the 
statutes,"  etc. 

To  this  indictment,  both  orally 
and  in  writing,  he  entered  a  "plea 
of  former  jeopardy"  In  the  district 
court  of  the  United  States  for  the 
district  of  Oregon,  from  which  it 
appears  on  May  19,  1920,  an  infor- 
mation was  filed  against  him  in  that 
court  in  which,  in  count  No.  1,  it  is 
charged:  "That  Ward  Smith,  the 
defendant  above  named,  did.  on,  to 
wit.  the  30th  day  of  April,  1920.  in 
the  vicinity  of  LaGrande,  in  the 
state  and  district  of  Oregon,  and 
within  the  jurisdiction  of  this  courts 
knowingly,  wilfully,  and  unlawfully 
have  in  his  possession  a  quantity  of 
Intoxicating  liquor,  said  liquor  con- 


taining more  than  i  of  1  per  cent  of 
alcohol  by  volume,  contrary  to  the 
form  of  statute,*'  etc 

The  defendant  was  arraigned  May 
19,  1920.  pleaded  guilty,  and  was 
adjudged  to  pay  a  fine  of  $250,  and 
that  he  be  committed  to  jail  until 
the  fine  was  paid.  The  defendant 
paid  his  fine.  It  is  then  further  al- 
leged: 

"That  the  liquor  mentioned  in 
this  indictment  in  this  court  and 
cause  is  the  same  liquor  as  that  re- 
ferred to  in  the  said  information 
hereinbefore  set  forth  in  tlie  district 
court  of  the  United  States  for  the 
district  of  Oregon. 

"And  the  defendant  pleads  that 
the  above  facts  show  conclusively 
that  this  defendant  cannot  by  law 
be  again  put  upon  his  trial  upon  this 
indictment." 

To  this  "plea  of  former  jeopardy" 
the  state  filed  a  demurrer  "for  the 
reason  that  such  a  conviction,  if 
any,  in  such  court  under  the  Feder- 
al law,  is  not  a  bar  to  the  trial  and 
conviction  of  the  defendant  under 
the  law  of  Oregon  for  the  viohttion 
of  the  laws  of  the  state  of  Oregon ; 
that  the  said  plea  does  not  consti- 
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tute  any  defense  to  the  charge  al- 
leged in  the  instant  indictment," 

On  January  6,  1921,  it  was  or- 
dered and  adjudged  by  the  court 
that  the  demurrer  should  be  sus- 
tained, "whereupon  defendant  in 
open  court  having  declined  to  plead 
further  as  to  said  plea  of  former 
jeopafdy,  and  defendant  having  an- 
nounced in  open  court  that  he  wiH 
plead  guilty  to  the  indictment,  and 
stand  on  said  plea  of  former 
jeopardy,"  on  January  8,  he  was 
sentenced  to  pay  a  fine  of  $100, 
from  which  ruling  and  judgment  of 
the  court  the  defendant  appeals, 
claiming  '*that  the  court  erred  in 
sustaining  the  demurrer  to  the  plea 
of  former  jeopardy  and  entering 
judgment  whereby  this  defendant 
was  sentenced  to  pay  a  fine  of  $100." 
Mr.  R.  J.  Green,  for  appellant: 
Where  two  courts  have  concurrent 
jurisdiction  of  an  offense,  under  the 
same  law  or  act,  the  verdict  or  de- 
cision rendered  in  that  court  which 
first  acquires  jurisdiction  constitutes 
former  jeopardy  and  is  a  bar  to  a  sub- 
sequent trial  in  the  other  court. 

Bryant  v.  State,  72  Ind.  400;  Com. 
V.  Miller,  5  Dana,  320;  Offutt  v.  Com. 
3  Ky.  L.  Rep.  333 ;  Com.  v.  Gbddard,  13 
Mass.  456;  McGinnis  v.  State,  9 
Humph.  43,  49  Am.  Dec.  697;  State  v. 
Layne,  96  Tenn.  668,  36  S.  W.  390; 
Dunn  v.  State,  6  Tex.  542;  Com.  v. 
Overby,  80  Ky.  208,  44  Am.  Rep.  471; 
Houston  v.  Moore,  &  Wheat.  29,  5  L. 
ed.  25;  Ex  parte  Ramsey,  265  Fed. 
950. 

Messrs.  I.  H.  Van  Winkle,  Attorney 
General,  and  Edward  Wright,  District 
Attorney,  for  respondent: 

Persona  guilty  of  offenses  which 
constitute  violations  of  the  law  of  the 
United  States  and  of  the  state  of  Ore- 
gon, may  be  punished,  for  the  same 
act,  under  the  law  of  the  United 
States  and  the  law  of  the  state  of  Ore- 
gon. 

Territory  v.  Coleman,  1  Or.  191,  75 
Am.  Dec.  554;  State  v.  Brown  2  Or. 
221;  Ex  parte  Young,  36  Or.  247,  48 
L.R.A.  153,  78  Am.  St.  Rep.  772,  59 
Pac.  707. 

Where  the  crime  is  merely  one  of 
police  regulation,  a  conviction  in  the 
Federal  court  does  not  bar  a  prosecu- 
tion in  the  state  court. 

12  Gyc.  137;  United  States  v.  Palan, 
167  Fed.  991 ;  16  C.  J.  §  482,  p.  282. 
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Johns,  J.,  delivered  the  opinion  of 
the  court: 

Section  36,  art  1,  of  the  state 
Constitution,  provides; 

"From  and  after  January  1, 1916, 
no  intoxicating  liquors  shall  be 
manufactured,  or  sold  within  this 
state,  except  for  medicinal  purposes 
uiwn  prescription  of  a  licensed 
physician,  or  for  scientific,  sacra- 
mental or  mechanical  purposes. 

'"This  section  is  self-executing, 
and  all  provisions  of  the  Constitu- 
tion and  laws  of  this  state  and  of 
the  charters  and  ordinances  of  all 
cities,  towns  and  other  municipal- 
ities therein,  in  conflict  with  the 
provisions  of  this  section,  are  here- 
by repealed." 

The  legislature  of  1917  amended 
§  5  of  chapter  141  of  the  General 
Laws  of  Oregon  for  the  year  1915, 
to  read  as  follows:  "Except  as 
hereinafter  provided  in  this  amend- 
atory act  it  shall  be  unlawful  for 
any  person  to  receive,  import,  pos- 
sess, transport,  deliver,  manufac- 
ture, sell,  give  away  or  barter  any 
intoxicating  liquor  within  this 
state;  and  the  place  of  delivery  of 
any  intoxicating  liquor  is  hereby 
declared  the  place  of  sale ;  provided 
that  it  shall  not  be  unlawful  for  any 
person  to  have  in  his  possession 
intoxicating  liquor  lawfully  pro- 
cured and  in  the  possession  of  such 
person  within  this  state  at  the  time 
of  the  taking  effect  of  this  amend- 
atory act,  or  lawfully  obtained  or 
received  under  the  provision  of  this 
act."   [Laws  1917,  chap.  40,  §  1.] 

On  January  29,  1919,  the  18th 
Amendment  to  the  Constitution  of 
the  United  States,  which  provides 
for  national  prohibition,  was  adopt- 
ed and  reads  as  follows : 

"After  one  year  from  the  ratifica- 
tion of  this  article  the  manufacture, 
sale  or  transportation  of  intoxicat- 
ing liquors  within,  the  importation 
thereof  into,  or  the  exportation 
thereof  from  the  United  States  and 
all  territory  subject  to  the  jurisdic- 
tion thereof  for  beverage  purposes 
is  hereby  prohibited. 

"The  Congress  and  the  several 
states  shall  have  concurrent  power 
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to  enforce  this  article  by  appropri- 
ate legislation. 

"This  article  shall  be  inoperative 
unless  it  shall  have  been  ratified  as 
an  amendment  to  tiie  Constitution 
by  the  legislatuTes  of  the  several 
states,  as  provided  in  the  Constitu- 
tion.  ivithin  seven  years  from  the 
date  of  the  submission  hereof  to  the 
state  by  the  Congress." 

Congress  then  enacted  what  is 
known  as  the  Volstead  Law  (Act 
Cong.  Oct.  28,  1919,  chap.  85,  41 
Stat,  at  L.  306),  the  material  pro- 
visions of  §  3  of  title  2  of  which  are 
aa  follows :  "No  person  shall  on  or 
before  the  date  when  the  18th 
Amendment  to  the  Constitution  of 
the  United  States  goes  into  effect, 
manufacture,  s^l,  barter,  transport, 
import,  export,  deliver;  furnish  or 
possess  any  intoxicating  liquor  ex- 
cept as  authorized  in  this  act  and 
all  the  provisions  of  this  act  shall 
be  liberally  construed  to  the  end 
that  tile  use  of  intoxicating  liquor 
as  a  beverage,  may  be  prevented." 

Under  this  section  of  the  Volstead 
Act,  on  May  20,  1920,  an  informa- 
tion was  filed  against  the  defendant 
in  the  district  court  of  the  United 
States  for  the  district  of  Oregon; 
in  which  it  was  charged  that  on 
April  30,  1920,  in  the  vicinity  of  La 
Grande,  Oregon,  the  defendant  did 
"knowingly,  wilfully,  and  unlaw- 
fully have  in  his  possession  a  quan- 
tity of  intoxicating  liquor,  said 
liquor  containing  more  than  i  of  1 
per  cent  of  alcohol  by  volume." 

To  this  charge  the  defendant 
pleaded  guilty,  and  was  fined  $250, 
which  he  paid.  On  June  10,  1920, 
the  defendant  was  indicted  by  the 
grand  jury  of  Union  county,  in 
which  it  is  alleged  that  on  April  30, 
1920,  he  "did  wrongfully  have  in 
his  possession  and  possess,  intoxi- 
cating liquor,  in  the  amount  of  5 
gallons,"  etc.  To  this  indictment, 
tiie  defendant  duly  entered  both  an 
oral  and  written  plea  of  former 
jeopardy,  to  which  the  lower  court 
sustained  tiie  demurrer  of  the  state, 
upon  the  ground  that  it  was  not  a 
defense.  From  the  plea  it  appears 
that  the  date  of  the  possession  of 


the  liquor  described  in  the  indict- 
ment is  the  same  liquor  as  that 
described  in  the  information.  The 
plea  involves  the  construction  of  § 
2  of  the  18th  Amendment  to  the 
Constitution  of  the  United  States, 
which  says:  "The  Congress  and 
the  several  states  shall  have  concur- 
rent power  to  enforce  this  article 
by  appropriate  legislation."  In 
other  words,  whether  a  person  in- 
formed against  in  the  United  States 
court  for  having  liquor  in  his  pos- 
session in  violation  of  the  National 
Prohibition  Act  can  be  prosecuted 
under  the  state  prohibition  laws  for 
having  the  same  liquor  in  his  pos- 
session and  at  the  identical  time  al- 
leged in  the  information  filed  in  the 
United  States  court.  Article  5  of 
the  Amendments  to  the  Constitutim 
of  the  United  States,  among  otiier 
things,  says:  "Nor  shall  any  per- 
son be  subject  for  the  same  offense 
to  be  twice  put  in  jeopardy  of  life 
or  limb." 

Section  12,  art.  1,  of  the  state 
Constitution,  says;  "No  person 
shall  be  put  in  jeopardy  twice  for 
the  same  offense,  nor  be  compelled 
in  any  criminal  prosecution  to  tes- 
tify against  himself." 

In  the  discussion  of  this  case  it 
should  be  borne  in  mind  that  whatis 
known  as  the  state  prohibition  or 
"Bone  Dry"  Law,  was  adopted  in 
November,  1916;  the  National  Pro- 
hibition Law  was  adopted  on  the 
29th  day  of  January,  1919 ;  the  in- 
formation against  Ihe  defendant  in 
the  United  States  district  court  was 
filed  on  the  191h  day  of  May,  1920, 
and  the  indictment  against  him  in 
the  circuit  court  of  Union  county 
was  found  on  the  10th  day  of  June, 
1920;  that  the  United  States  exer- 
cised its  jurisdiction  first,  and  that 
the  question  is  not  involved  as  to 
what  jurisdiction,  if  any,  the  United 
States  might  have  if  the  defendant 
had  first  been  tried  and  convicted  in 
the  state  court.  The  importance  of 
this  distinction  is  pointed  out  in  the 
opinion  of  United  States  v.  Bam- 
hart  (C.  C.)  10  Sawy.  491,  22  Fed. 
285.  There  the  defendants,  bein; 
white  men,  were  indicted  by  the 
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United  States  errand  jury  for  the 
crime  of  manslaughter  in  the  killing 
of  an  Indian,  to  which  they  entered 
a  plea  of  autrefois  acquit,  in  that  on 
June  16,  1884,  they  were  indicted 
for  the  crime  of  murder  for  the  kill- 
ing of  the  Indian  by  the  grand  jury 
of  Umatilla  county,  and  were  later 
tried  and  acquitted.  In  sustaining 
a  demurrer  to  the  plea,  the  court 
says :  "And  again,  it  must  be  borne 
in  mind  that  the  policy  of  the  state 
and  the  United  States  may  be,  and 
sometimes  is,  at  variance  on  a  giv- 
en  subject.  In  such  case,  the  for- 
mer may  indirectly  hinder  or  defeat 
the  policy  of  the  latter,  if  a  trial  in 
its  courts  for  a  crime  growing  out 
of  an  act  which  also  constitutes  a 
crime  against  the  United  States  can 
be  used  as  a  bar  to  a  prosecution  of 
the  offender  in  the  national  courts. 
For  instance,  the  United  States, 
under  the  16th  Amendment,  may 
punish  anyone  who  discriminate 
against  the  exercise  of  the  elective 
franchise  by  another  on  account  of 
color.  United  States  v.  Reese,  92  U. 
S.  217,  23  L.  ed.  564.  But  if  the 
state  may  also  declare  such  an  act  a 
crime  it  may  purposely  affix  a  mere 
nominal  punishment  thereto,  and 
thna  give  anyone  guilty  of  such  an 
act  an  opportunity  to  seek  refuge 
in  its  tribunals  before  the  United 
States  can  reach  him,  and  by  a  trial 
and  acquittal  therein,  at  the  hands 
of  a  sympathizing  jury,  or  the  impo- 
sition of  a  mere  nominal  punish- 
ment, effectually  prevent  the  United 
States  from  prosecuting  the  offend- 
er in  its  own  courts  and  inflicting 
such  punishment  upon  him  as  may 
be  necessary  to  vindicate  its  author- 
ity and  maintain  its  policy  in  the 
premises. 

"Indeed,  if  a  trial  and  acquittal 
or  punishment  in  a  state  court,  un- 
der such  circumstances,  is  a  bar  to 
a  prosecution  in  this  court  for  the 
crime  of  which  these  defendants 
stand  indicted  herein,  it  is  difficult 
to  see  why  a  pardon  by  the  governor 
of  the  state  would  not  have  the  same 
effect.  In  short,  it  is  impossible 
l^t  the  United  States  can  maintain 
its  paramount  authority  over  the 
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subjects  committed  by  the  Consti- 
tution to  its  jurisdiction,  and  at  the 
same  time  allow  a  trial  in  a  state 
court  on  a  criminal  charge  growing 
out  of  an  act  that  Congress  has  de- 
fined to  be  a  crime,  to  be  a  bar  to  a 
prosecution  iherefor  in  its  own 
courts  and  according  to  its  own 
laws." 

.  In  Territory  of  Oregon  v.  Cole- 
man, 1  Or.  191,  75  Am.  Dec.  554,  it 
was  held  that  "one  who  sells  liquor 
to  Indians  may  be  punished  for  the 
same  act  under  the  law  of  the  terri- 
tory and  the  law  of  the  United 
States." 

The  opinion  quotes  with  approv- 
al from  the  language  of  Justice 
Grier  of  the  United  States  Supreme 
Court,  in  Moore  v.  Illinois,  14  How. 
13,  14  L.  ed.  306.  as  follows:  "An 
offense,  in  its  legal  signification, 
means  the  transgression  of  a  law. 
A  man  may  be  compelled  to  make 
reparation  in  damages  to  the  in- 
jured party,  and  be  liable  also  to 
punishment  for  a  breach  of  the  pub- 
lic peace,  in  consequence  of  the  same 
act;  and  may  be  said,  in  common 
parlance,  to  be  twice  punished  for 
the  same  offense.  Every  citizen  of 
the  United  States  is  also  a  citizen  of 
the  state  or  territory.  He  may  be 
said  to  owe  allegiance  to  two  sover- 
eigns, and  may  be  liable  to  punish- 
ment for  an  infraction  of  the  laws 
of  either.  The  same  act  may  be  an 
offense  or  transgression  of  the  laws 
of  both.  Thus,  an  assault  upon  the 
Marshal  of  the  United  States,  and 
hindering  him  in  the  execution  of  le- 
gal process,  is  a  high  offense  against 
the  United  States,  for  which  the 
perpetrator  is  hable  to  punishment ; 
and  the  same  act  may  be  also  a 
gross  breach  of  the  peace  of  the 
state,  a  riot,  assault,  or  a  murder, 
and  subject  the  same  person  to  a 
punishment  under  the  state  laws  for 
a  misdemeanor  or  felony.  That 
either  or  both  may  (if  they  see  fit) 
punish  such  an  offender  cannot  be 
doubted.  Yet,  it  cannot  be  truly 
averred  that  the  offender  has  been 
twice  punished  for  the  same  offense; 
but  only  by  one  act  he  has  com- 
mitted two  offenses,  for  each  of 
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which  he  is  justly  punishable.  He 
could  not  plead  the  punishment  by 
one  in  bar  to  a  conviction  by  the 
other;  consequently,  this  court  has 
decided,  in  the  case  of  Fox  v.  Ohio,  5 
How.  432,  12  L.  ed.  222,  that  a  state 
may  punish  the  offense  of  uttering 
or  passing  false  coin  as  a  cheat  or 
fraud  practised  on  its  citizens ;  and 
in  the  case  of  United  States  v.  Mari- 
gold, 9  How.  560,  13  L.  ed.  257.  that 
Congress,  in  the  proper  exercise  of 
its  authority,  may  punish  the  same 
act  as  an  offense  against  the  United 
States." 

In  the  leading  case  of  Fox  v.  Ohio, 
supra,  the  court  also  holds:  'The 
two  offenses  of  counterfeiting  the 
coin,  and  passing  counterfeit  money, 
are  essentially  different  in  their 
characters.  The  former  is  an  of- 
fense directly  against  the  govem- 
.ment,  by  which  individuals  may  be 
affected;  the  latter  is  a  private 
wrong,  by  which  the  government 
may  be  remotely^  if  it  will  in  any  de- 
gree, be  reached,"  and  that  "if  there 
were  a  concurrent  power  in  both 
governments  to  punish  the  same 
act,  a  conviction  under  the  laws  of 
either  could  be  pleaded  in  bar  to  a 
prosecution  by  the  other." 

In  Houston  v.  Moore,  5  Wheat. 
1,  on  page  23,  5  L.  ed.  19,  24,  the 
opinion  says: 

"If,  in  a  specified  case,  the  people 
have  thought  proper  to  bestow  cer- 
tain powers  on  Congress,  as  the 
safest  depositary  of  them,  and  Con- 
gress has  legislated  within  the  scope 
of  them,  the  people  have  reason  to 
complain  that  the  same  powers 
should  be  exercised  at  the  same 
time  by  the  state  legislatures.  To 
subject  them  to  the  operation  of  two 
laws  upon  the  same  subject,  dictated 
by  distinct  wills,  particularly  in  a 
case  inflicting  pains  and  penalties, 
is,  to  my  apprehension,  something 
very  much  like  oppression,  if  not 
worse.  In  short,  I  am  altogether  in- 
capable of  comprehending  how  two 
distinct  wills  can,  at  the  same  time, 
be  exercised  in  relation  to  the  same 
subject,  to  be  effectual,  and  at  the 
same  time,  compatible  with  each 
other.  If  they  correspond  in  every 


respect,  then  the  latter  is  idle  and 
inoperative;  if  they  differ,  they 
must,  in  the  nature  of  things,  op- 
pose each  other  so  far  as  they  do 
differ. '  If  the  one  imposes  a  certain 
punishment  for  a  certain  offense, 
the  presumption  is  that  this  was 
deemed  sufficient,  and,  under  all  cir- 
cumstances, the  only  proper  one.  If 
die  other  legislature  imposes  a  dif- 
ferent punishment,  in  kind  or  de- 
gree, I  am  at  a  loss  to  conceive  how 
they  can  both  consist  harmoniously 
together. 

"I  admit  that  a  legislative  body 
may,  by  different  laws,  impose  upon 
the  same  person,  for  the  same  of- 
fense, different  and  cumulative  pun- 
ishments ;  but  then  it  is  the  will  of 
the  same  body  to  do  so,  and  the 
second,  equally  with  the  first  law,  is 
the  will  of  that  body.  There  is, 
therefore,  and  can  be,  no  oppositi(m 
of  wills.  But  the  case  is  altogether 
different  where  the  laws  flow  from 
the  wills  of  distinct  co-ordinate 
bodies.  This  course  of  reasoning  is 
intended  as  an  answer  to  what  I  con- 
sider a  novel  and  unconstitutional 
doctrine  that  in  cases  where  the 
state  governments  have  a  concur- 
rent power  of  legislation  with  the 
national  government,  they  may  leg- 
islate upon  any  subject  on  which 
Congress  has  acted,  provided  the 
two  laws  are  not  in  terms,  or  in 
their  operation,  contradictory  and 
repugnant  to  each  other.   .   .  . 

"It  was  contended  that  if  the  ex- 
ercise of  this  jurisdiction  be  ad- 
mitted, that  the  sentence  of  the 
court  would  either  oust  the  jurisdic- 
tion of  the  United  States  court-nuu> 
tial,  or  might  subject  the  accused  to 
be  twice  tried  for  the  same  offense. 
To  this  I  answer  that,  if  the  juris- 
diction of  the  two  courts  be  concur- 
rent, the  sentence  of  either  court, 
either  of  conviction  or  acquittal, 
might  be  pleaded  in  bar  of  the  pros- 
ecution before  the  other,  as  much  so 
as  the  judgment  of  a  state  court,  in 
a  civil  case  of  concurrent  jurisdic- 
tion, may  be  pleaded  in  bar  of  an  ac- 
tion for  the  same  cause,  instituted 
in  a  circuit  court  of  the  United 
States." 
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On  principle  a  similar  question 
was  involved  in  Mayhew  v.  Eugene, 
56  Or.  102,  104  Pac.  727,  Ann.  Cas. 
1912C,  33.  That  case  grew  out  of  a 
prosecution  of  the  defendant  for  a 
violation  of  an  ordinance  of  the  city 
of  Eugene*  in  which  the  defendant 
was  charged  with  maintaining  a 
common  nuisance  in  that  he  was  a 
lessee,  and  in  possession  of  a  cer- 
tain building  in  which  he  did  know- 
ingly and  wilfully  engage  in  the 
business  of  selling  intoxicating  li- 
quors. To  this  charge  he  entered  a 
plea  of  former  jeopardy,  in  that 
a  complaint  was  previously  filed 
against  him  before  a  justice  of  the 
peace  in  which  he  was  charged  with 
selling  intoxicating  liquor  to  one 
Dennie,  upon  which  he  had  been  ar- 
rested, tried,  convicted,  and  sen- 
tenced.  The  opinion  says: 

"2.  It  is  also  contended  that,  the 
local  option  law  being  in  force  in  tiie 
city  of  Eugene,  the  city  has  no  au- 
thority to  legislate  in  any  way 
against  the  sale  of  liquor.  We  have 
already  held  that,  when  local  option 
has  been  adopted  in  any  city  or  in- 
corporated town,  all  laws  or  ordi- 
nances conflicting  therewith  are 
suspended. 

"8.  In  other  words,  as  long  as  the 
state  law  prohibits  an  act,  the  city 
law  previously  in  force  cannot  be  in- 
voked to  permit  the  same  act. 

"4.  There  is  no  conflict  between 
the  local  option  law  and  the  ordi- 
nance declaring  a  place  where  liq- 
uors are  sold  to  be  a  nuisance. 

The  court  further  holds:  "The 
offense  of  making  a  single  sale  of 
Uquor  is  not  identical,  and  cannot  be 
identical,  with  that  of  maintaining  a 
nuisance  by  carrying  on  the  busi- 
ness, and  the  plea  was  bad  on  its 
face." 

It  cites  the  case  of  State  v.  Stew- 
art, 11  Or.  52,  4  Pac.  128,  in  which 
Judge  Lord,  speaking  for  the  court 
and  quoting  from  Judge  Gray  in 
Morey  v.  Com.  108  Mass.  434,  says: 
"  'The  test  is  not  whether  tiie  de- 
fendant has  already  been  tried  for 
the  same  act,  but  whether  he  has 
been  put  in  jeopardy  for  the  same 
offenset    A  single  act  may  be  an 
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offense  against  two  statutes ;  and,  if 
each  statute  requires  proof  of  an 
additional  fact,  which  the  other 
does  not,  an  acquittal  or  conviction 
under  either  statute  does  not  ex- 
empt the  defendant  from  prosecu- 
tion and  punishment  under  the 
other.'  "  Continuing,  Judge  Lord 
says :  "The  offenses  charged  in  the 
former  and  in  the  present  case  are 
not  only  distinct,  but  the  evidence 
required  to  support  the  one  would 
fall  far  short  of  establishing  the 
other." 

We  have  read  with  care  all  of 
the  different  opinions  of  the  Su- 
preme Court  of  the  United  States 
in  the  National  Prohibition  Cases 
(Rhode  Island  v.  Palmer)  253  U.  S. 
360,  64  L.  ed.  946,  40  Sup.  Ct.  Rep. 
486,  588.  As  we  analyze  them,  the 
question  here  presented  was  not  de- 
cided, or  even  discussed;  and  while 
inferences  pro  and  con  may  be 
drawn  from  the  language  used  in 
the  respective  opinions,  yet  all  of 
such  inferences  are  nothing  more 
than  mere  conjecture.  The  major- 
ity opinion  of  the  court  was  written 
by  Mr.  Justice  Van  Devanter,  in 
which  eleven  "conclusions"  are  an- 
nounced. In  his  dissenting  opinion, 
speaking  of  these  "conclusions,"  Mr. 
Justice  Clarke  says :  "The  8th,  9tfa, 
and  11th  paragraphs,  taken  to- 
gether, in  effect,  declare  the  -Vol- 
stead Act  to  be  liie  supreme  law  of 
the  land, — paramount  to  any  state 
law  with  which  it  may  conflict  in 
any  respect." 

He  was  a  member  of  the  court, 
and  his  construction  of  the  meaning 
of  those  "conclusions"  is  entitled  to 
some  weight.  They  are  as  follows : 

"8.  The  words  'concurrent  power* 
in  that  section  do  not  mean  joint 
power  or  require  that  legislation 
thereunder  by  Congress,  to  be  effec- 
tive, shall  be  approved  or  sanctioned 
by  the  several  states  or  any  of 
them;  nor  do  they  mean  that  the 
power  to  enforce  is  divided  between 
Congress  and  the  several  states 
along  the  lines  which  separate  or 
distinguish  foreign  and  interstate 
commerce  from  intrastate  affairs. 

"9.  The  power  confided  to  Con- 
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gress  hy  that  section,  while  not  ex- 
clusive, is  territorially  coextensive 
with  the  prohibition  of  the  first  sec- 
tion, embraces  manufacture  and 
other  intrastate  transactions  as  well 
as  importation,  exportation,  and  in- 
terstate traffic,  and  is  in  no  wise  de- 
pendent on  or  affected  by  action  or 
inaction  on  the  part  of  the  several 
states  or  any  of  them.  .  .  . 

"II.  While  recognizing  that  there 
are  Umits  beyond  which  Congress 
cannot  go  in  treating  beverages  as 
within  its  power  of  enforcement,  we 
think  those  limits  are  not  tran- 
scended by  the  provision  of  the  Vol- 
stead Act  (title  2,  §  1),  wherein 
liquors  containing  as  much  as  ^  of  1 
per  cent  of  alcohol  by  volume  and  fit 
for  use  for  beverage  purposes  are 
treated  as  within  that  power.  Jacob 
Ruppert  V.  Caffey,  251  U.  S.  264,  64 
L.  ed.  260,  40  Sup.  Ct.  Rep.  141/' 

If,  as  Mr.  Justice  Clarke  says,  the 
Volstead  Act  is  the  supreme  law  of 
the  land,  and  is  paramount  to  any 
state  law  with  which  it  is  in  conflict 
in  any  respect,  then  it  must  follow 
that  a  conviction  in  the  United 
States  court  under  the  Volstead  Act 
for  the  possession  of  liquor  is  a  bar 
to  an  indictment  in  the  state  court 
for  the  possession  of  the  same 
liquor,  at  the  same  time. 

The  state  relies  upon  the  case  of 
United  States  v.  Holt  (D.  C.)  270 
Fed.  639,  in  which  it  is  squarely  held 
that  "the  concurrent  power  given 
by  Const.  Amend.  18,  §  2,  to  the 
states  to  enforce  that  Amendment, 
is  similar  to  the  power  exercised  by 
them  in  numerous  cases,  where  acta 
already  made  offenses  under  the 
state  law  were  made  offenses  under 
the  United  States  law,  with  a  provi- 
sion that  the  latter  law  should  not 
affect  the  jurisdiction  of  the  states, 
and  authorizes  each  to  punish  the 
same  act  as  an  offense  against  its 
sovereignty." 

But  again  it  will  be  noted  that  the 
conditions  are  reversed.  There  the 
defendant  was  previously  indicted 
and  prosecuted  by  the  state  court, 
and  to  the  information  filed  against 
him  in  the  United  States  court 
pleaded  "a  previous  conviction  in 
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the  state  court  for  the  same  acts," 
and  in  that  case  it  was  further  held 
that  "in  view  of  the  fact  that  tiie 
National  Prohibition  Act  imposes 
more  severe  penalties  for  a  second 
offense,  the  conviction  and  punish- 
ment of  defendant  in  the  state  court 
for  a  violation  of  the  state  statute 
does  not  authorize  the  refusal  of 
leave  to  file  an  information  charg- 
ing those  acts  as  violations  of  the 
Federal  law,  but  the  United  States 
courts,  in  passing  sentence,  will  take 
into  consideration  the  punishment 
previously  involved  in  the  state 
courts,  to  the  tfod  that  the  citizen 
may  not  be  twice  subjected  to  the 
fuU  measure  of  punishment  for  the 
same  acts." 

The  Prohibition  Law  of  North 
Dakota,  under  which  Holt  was  con- 
victed and  sentenced,  had  been  in 
force  for  many  years  prior  to  the 
18th  Amendment,  and  it  was  con- 
tended that,  by  reason  of  the  second 
section  of  the  18th  Amendment,  the 
Prohibition  Law  of  North  Dakota 
was  "an  exercise  by  the  state  of  the 
concurrent  power  conferred  upon 
the  Congress  and  the  several  states 
to  enforce  prohibition  by  appropri- 
ate legislation,"  that,  such  power 
being  concurrent,  the  offense  there 
charged  is  the  same  offense  for 
which  he  had  been  convicted  under 
the  state  law.  The  opinion  says: 
"A  study  of  the  cases  can  leave  no 
doubt  of  the  soundness  and  wisd(»n 
of  the  settled  law  that,  where  both 
sovereignties  may  punish,  a  convic- 
tion by  one  is  not  a  bar  to  punish- 
ment by  the  other.  Though  the  acts 
punished  are  identical,  the  offense 
is  not  the  same." 

In  so  far  as  we  are  advised,  this  is 
the  only  decision  of  a  Federal  court 
which  places  that  construction  upon 
the  National  Prohibition  Amend- 
ment. Although  it  was  rendered 
January  8,  1921,  it  makes  no  refer- 
ence to  the  case  of  Ex  parte  Ram- 
sey (D.  C.)  265  Fed.  960,  decided  ^ 
Judge  Call  of  the  United  States  dis- 
trict court  for  the  southern  district 
of  Florida,  on  July  17,  1920.  There 
were  two  habeas  corpus  proceed- 
ings, one  by  Bamsey  et  aL  and  the 
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other  by  Stewart  et  al.,  in  which  the 
petitioners  in  the  first  case  were  dis- 
charcred  and  those  in  the  second  re- 
manded to  custody.  The  following 
is  the  statement  of  facts  from  the 
opinion : 

"In  the  first  of  the  above  two 
cases  the  petition  for  the  writ  of 
habeas  corpus  alleges  that  each  of 
the  three  petitioners  was  convicted 
in  the  criminal  court  of  record  for 
Duval  county,  Florida,  on  two  infor- 
mations, charging  that  on  July  2, 
1920,  they  had  in  their  possession, 
in  Duval  county,  1,000  quarts  of 
liquor,  and  sentenced  on  such  con- 
victions to  serve  terms  of  six 
months  in  the  county  chain  gang  on 
each  offense  charged  in  sudi  iiuor- 
mations. 

"In  the  second  the  four  petition- 
ers allege  that  they  are  being  held  in 
jail  by  the  sheriff  of  Duval  county, 
awaiting  trial  in  the  criminal  court 
of  record  for  Duval  county,  upon  in- 
formation charging  that  they  had  in 
their  possession  on  July  7,  1920,  in 
Duval  county,  1,600  quarts  of  intox- 
icating liquor.  The  petitioners  in 
each  of  the  cases  seek  to  be  dis- 
charged from  custody  on  the  ground 
that  the  state  law  under  which  the 
prosecntions  are  had  is  in  violation 
of  the  Volstead  Act  (41  Stat,  at  L. 
305,  chap.  85) ,  and  therefore  void. 

"In  the  first  case  it  is  contended, 
also,  that,  at  the  time  the  state  au- 
thorities took  the  petitioners  in  cus- 
tody, they  were  then  in  the  custody 
of  a  revenue  agent  of  the  United 
States  government,  under  a  charge 
of  violating  the  Volstead  Act.  No 
question  is  made  but  that  under  this 
ground  the  petitioners  must  be  dis- 
charged from  the  custody  of  the 
county  officers.  This  leaves  the 
question  common  to  all  the  petition- 
ers to  be  disposed  of." 

It  quotes  the  ninth  "conclusion" 
from  the  Supreme  Court  of  the 
United  States,  supra,  and  also  the 
following  from  the  opinion  of  Chief 
Justice  White: 

"It  is  said,  conceding  that  the 
concurrent  power  given  to  Congress 
and  to  the  states  does  not  as  a  pre- 
requisite exact  the  concurrent  ac- 
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tion  of  both,  it  nevertheless  contem- 
plates the  possibility  of  action  by 
Congress  and  by  the  states,  and 
makes  each  action  effective;  but  as 
under  the  Constitution  the  author- 
ity of  Congress  in  enforcing  the 
Constitution  is  paramount,  when 
state  legislation  and  congressional 
action  conflict,  the  state  legislation 
yields  to  the  action  of  Congress  as 
controlling.  But  as  the  power  of 
both  Congress  and  the  states  in  this 
instance  is  given  by  the  Constitu- 
tion in  one  and  the  same  provision,  I 
again  find  myself  unable  to  accept 
the  view  urged,  because  it  ostensi- 
bly accepte  the  constitutional  man- 
date as  to  the  concurrence  of  the 
two  powers,  and  proceeds  immedi- 
ately by  way  of  interpretation  to  de- 
stroy it  by  making  one  i&ramount 
over  the  other. 

"In  the  first  place,  it  is  indispu- 
teble,  as  I  have  stated,  that  the  first 
section  imposes  a  general  prohibi- 
tion which  it  was  the  purpose  to 
make  universally  and  uniformly 
operative  and  efficacious.  In  the 
second  place,  as  the  prohibition  did 
not  define  the  intoxicating  bever- 
ages which  it  prohibited,  in  the  ab- 
sence of  anything  to  the  contrary,  it 
dearly,  from  the  very  fact  of  its 
adoption,  cast  upon  Congress  the 
duty,  not  only  of  defining  the  pro- 
hibited beverages,  but  also  of  enact- 
ing such  regulations  and  sanctions 
as  were  essential  to  make  them 
operative  when  defined.  In  the 
third  place,  when  the  second  section 
is  considered  with  these  truths  in 
mind,  it  becomes  clear  that  it  simply 
manifesto  a  like  purpose  to  adjust, 
as  far  as  possible,  the  exercise  of 
the  new  powers  cast  upon  Congress 
by  the  Amendment  to  the  dual  sys- 
tem of  government  existing  under 
the  Constitution.  In  other  words, 
dealing  with  the  new  prohibition 
created  by  the  Constitution,  operat- 
ing throughout  the  length  and 
breadth  of  the  United  Stetes,  with- 
out reference  to  stete  lines  or  dis- 
tinctions between  stete  and  Federal 
power,  and  contemplating  the  exer- 
cise by  Congress  of  the  duty  cast 
upon  it  to  miake  the  prohibition  effi- 
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cadous,  It  was  sought  by  the  second 
sfKdiion  to  unite  national  and  state 
administrative  agencies  in  giving 
effect  to  the  Amendment  and  legisla- 
tion of  Congress  enacted  to  make  it 
completely  operative." 

Judge  Call  then  says:  "It  is  clear 
to  my  mind,  from  the  conclusions 
reached  by  the  majority  of  the 
court,  as  announced  in  its  ninth  con- 
clusion, and  from  the  discussion  by 
Chief  Justice  White  in  his  con- 
curring opinion,  that  the  second  sec- 
tion of  the  Amendment  does  vest 
certain  powers  of  legislation  in  the 
states  to  carry  out  the  purposes  of 
the  first  section  of  the  Amendment. 
If  I  am  correct  in  this  conclusion, 
does  it  make  any  difference  whether 
the  legislative  action  of  a  state  was 
taken  before  or  after  the  going  into 
effect  of  the  Amendment  and  the 
Volstead  Act?  I  think  not.  Of 
course,  I  do  not  mean  to  say  that 
the  state  could  pass  legislation 
which  would  so  conflict  with  the 
congressional  action  as  to  make  that 
a  crime  under  the  state  law  which 
would  not*  be  a  crime  under  the  Vol- 
stead Act.  The  decision  of  that 
particular  question  is  not  involved 
in  these  cases,  and  therefore  I  ex- 
press no  opinion  on  that  subject. 
But  if  any  effect  is  to  be  given  to 
the  second  section  of  the  Amend- 
ment, then  surely  a  state  could  pass 
legislation  for  the  purpose  of  carry- 
ing out  the  Amendment  under  the 
authority  given  in  the  Amendment 
itself,  which  was  not  in  violation  of 
any  provisions  of  the  Volstead  Act, 
and  this,  it  seems  to  me,  could  be 
done  either  bcjfore  or  after  the  18th 
Amendment  went  into  effect." 

The  court  then  holds:  "Such  be- 
ing my  conclusion  in  these  matters, 
the  defendants  named  in  the  second 
case  will  be  remanded  to  the  county 
authorities  for  a  trial  under  the  in- 
formation filed  in  the  criminal  court 
of  record.  The  three  defendants 
named  in  the  first  case^  on  the 
ground  heretofore  noted,  will  have 
to  be  discharged  from  custody  un- 
der said  conviction." 

As  we  analyze  Judge  Call's  opin- 
ion in  the  Bamsey-Stewart  Cases,  it 


is  squarely  in  conflict  with  the  deci- 
sion of  Judge  Woodroug^  in  the 
Holt  Case.  In  United  States  v.  Pet- 
erson (D.  C.)  268  Fed.  864,  a  pksa 
in  bar  was  filed  and  sustained  in  two 
cases  and  overruled  in  three.  The 
opinion  says: 

"The  Washington  Prohibition 
Law  (Laws  1916,  chap.  2,  p.  2)  is 
more  stringent  in  its  provisions  as 
to  possession  and  use  of  intoxicat- 
ing liquors  than  the  National  Pro- 
hibition Act  (41  Stat.  305).  It  is 
sometimes  called  a  'bone  cbry*  law. 

"Section  2,  art.  18,  and  §  2,  art  6. 
roust  have  harmonious  relation, 
since  no  express  declaration  in  the 
Amendment  was  made,  nor  are  the 
provisions  necessarily  inconsistent 
The  national  legislation,  therefore, 
is  paramount,  and  the  state  laws, 
when  in  conflict,  must  yield.  Bal- 
laine  v.  Alaska  Northern  R.  Co. 
8  A.L.R.  990,  170  C.  C.  A.  251,  269 
Fed.  183,  and  cases  cited.  .  .  . 

"The  state,  then,  noay,  by  appro- 
priate legislation,  exert  its  power  to 
enforce  article  IS,  either  by  new  leg- 
islation or  appropriate  existing  leg- 
islation. Neither  article  18  nor  the 
Congress  sought  to  destroy  any  ex- 
isting remedies  by  a  state  to  curb 
the  drink  evil,  and  where  existing 
remedies  are  provided  by  a  state, 
available  for  the  enforcement  of  ar> 
ticle  18,  and  in  harmony  with  the 
Prohibition  Act,  supra,  the  power  of 
the  state,  through  its  courts,  may 
be  invoked,  and  a  conviction  in  a 
state  court  for  conduct  which  is  in 
violation  of  the  Prohibition  Act, 
supra,  is  a  bar  to  a  prosecution  in 
the  Federal  courts.  It  seems  mani- 
fest that  it  was  not  the  intent  that  a 
person  should  be  punished  by  the 
state  and  Federal  law  for  the  same 
offense." 

On  legal  principle,  under  the  facts 
there  shown,  this  case  seems  to  be 
squarely  in  point.  It  must  be  re- 
membered that  the  Amendment  is  to 
the  Federal  Constitution,  and  that  it 
prohibits  the  manufacture,  sale,  or 
transportation  of  intoxicating  liq* 
uor  anywhere  in  the  United  States. 
Prior  to  its  adoption  there  were 
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many  states  which  had  adopted 
state  prohibition  in  one  f  om  or  an- 
other. .  Althoush  their  respective 
laws  may  have  been  designed  for 
the  same  purpose,  and  in  some  re- 
spects were  similar^  they  were  not 
uniform;  that  is  to  say  that  each 
state  had  a  separate  and  distinct 
law  of  its  own,  and  had  different 
penalties  for  the  violation  of  its  own 
law.  Again,  many  of  the  states,  in- 
cludinsr  some  of  the  largest  in  the 
Union,  never  had  and  may  never 
have  state  prohibition  in  any  form. 
The  question  is  thus  presented 
whether  it  was  the  purpose  and  in- 
tent of  the  National  Prohibition  Act 
that  a  person  who  lives  in  a  prohibi- 
tion state  can  be  twice  prosecuted 
and  convicted  for  the  crime  of  hav- 
ing liquor  in  his  possession,  and 
whether  a  person  who  lives  in  a 
state  that  never  has  adopted  state 
prohibition  can  be  convicted  once 
only  for  tiiat  crime.  That  is  to  say, 
if  a  person  Uves  in  a  prohibition 
state  and  has  liquor  in  his  posses- 
sion, he  does  commit  two  offenses, — 
one  against  the  United  States  and 
one  against  the  state ;  and  if  he  lives 
in  a  state  which  does  not  have  state 
prohibition,  and  has  liquor  in  his 
possession,  his  offense  is  against 
the  United  States  only. 

As  we  analyze  §  2,  Congress  and 
the  several  states  have  "concurrent 
power"  to  enforce  national  prohibi- 
tion by  appropriate  legislation.  The 
enforcement  of  such  legislation  can 
only  be  done  in  and  through  the 
courts,  and  the  words  "concurrent 
power"  to  enforce  carry  with  tiiem 
and  imply  that  the  courts  of  the 
several  states  have  concurrent  ju- 
risdiction with  the  Federal  courts 
over  the  question  of  national  prohi- 
bition; otherwise  the  state  courts 
would  not  have  any  authority  to  en- 
force that  law.  The  rule  is  funda- 
mental that,  where  different  courts 
have  equal  jurisdiction  of  the  same 
jj^^^^^  offense  or  subject- 

matter,     the  one 
»'<afJiV»^     which  first  acquires 
it    has  exclusive 
jurisdiction.   12  Cyc.p.  264,  states 
the  rule:   "Where  two  courts  have 
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concurrent  jurisdiction  of  an  of- 
fense, the  verdict  or  decision  ren- 
dered in  that  court  which  first 
acquires  jurisdiction  constitutes  for- 
mer jeopardy  and  i^  a  bar  to  a  sub- 
sequent trial  in  the  other." 

Under  the  Federal  practice,  leave 
of  court  must  be  first  obtained  be- 
fore an  information  can  be  filed. 
Where  the  jurisdictions  are  concur- 
rent, and  hi  the  abs^ce  of  some 
special  or  extraordinary  reason,  we 
have  a  right  to  assume  that  no 
Federal  court  would  ever  grant 
leave  to  file  an  information  against 
any  person  for  the  identical  crime 
for  which  he  had  been  previously 
convicted  in  the  state  court.  There 
is  no  such  state  law.  An  indictment 
by  a  grand  jury  for  an  offense 
against  the  state  is  not  founded 
upon  leave  of  court  first  had  and 
obtained.  Under  a  given  state  of 
facts,  it  is  for  the  grand  jury,  and 
not  for  the  court,  to  say  whether  a 
man  should  be  prosecuted  for  the 
violation  of  a  state  law.  That  is  one 
reason  why  a  defendant  should  not 
be  prosecuted  in  a  state  court  for 
the  doing  of  the  identical  thin^  for 
which  he  was  previously  convicted 
in  the  Federal  court.  In  the  instant 
case  the  defendant  was  fined  $250  in 
the  Federal  court,  and  for  doing  the 
identical  thing  charged  in  the  infor- 
mation in  that  court  he  was  later 
indicted,  prosecuted,  and  fined  $100 
in  the  state  court,  the  le^id  effect  of 
which  is  that  the  government  gets 
the  $250  fine  and  the  state  the  $100. 
That  is  to  say  that,  if  he  had  been 
fined  $350  in  the  Federal  court,  the 
net  result  to  the  defendant  would 
have  been  the  same. 

Under  the  facts  of  the  instant 
case,  and  in  the  absence  of  a  final 
decision  by  the  Supreme  Court  of 
the  United  States,  the  question  in- 
volved here  is  one  of  first  impres- 
sion in  this  court.  The  plea  of 
former  jeopardy  is  not  only  an  in- 
herent right  which  is  founded  upon 
the  common  law,  but  it  is  embodied 
in  both  the  state  and  Federal  Con- 
stitutions, and  is  grounded  on  the 
fundamental  principle  that  no  man 
shall  be  tried  and  convicted  twice  of 
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the  same  offense.  Under  article  10 
of  the  Amendments  to  its  Constitu- 
tion, "the  powers  not  delegated  to 
the  United  States  by  the  Constitu- 
tion, nor  prohibited  by  it  to  the 
states,  are  reserved  to  the  states  re- 
spectively, or  to  the  people." 

Under  the  provisions  of  article  10, 
it  would  not  be  contended  that  the 
United  States  would  have  any  juris- 
diction or  control  over  state  prohibi- 
tion, but  the  sole  purpose  of  the 
18th  Amendment  to  the  Constitu- 
tion was  to  give  and  vest  in  tiie  Fed- 
eral government  power  and  author- 
ity over  national  prohibition,  and 
through  its  adoption,  and  to  that  ex- 
tent and  for  that  purpose,  the  states 
surrendered  that  power  to  the  Fed- 
eral government  when  the  18th 
Amendment  to  the  Constitution  was 
adopted.  It  must  be  conceded  that, 
prior  to  the  adoption  of  national 
prohibition,  the  Oregon  state  courts 
had  exclusive  jurisdiction  over  ques- 
tions involving  a  violation  of  its  pro- 
hibition law.  Hence  we  have  this 
situation.  By  the  adoption  of 
national  prohibition,  concurrent  ju- 
risdiction is  vested  in  both  the  state 
and  Federal  courts  to  enforce  that 
law;  and  under  the  theory  of  the 
prosecution  in  this  case,  the  state 
court  would  have  the  power  to  en- 
force the  state  prohibition  law,  and 
"concurrent  power"  with  the  Feder- 
al court  to  enforce  national  prohibi- 
tion through  any  appropriate  legis- 
lation by  the  state.  To  say  the 
least,  it  was  never  the  intent  of  the 
National  Prohibition  Act  that  a 
state  court  should  ever  have  any 
higher  authority  or  anything  more 
than  concurrent  jurisdiction  with 
the  Federal  court  to  enforce  the  law. 
There  is  an  important  distinction 
between  the  joint  exercise  of  a  "con- 
current power"  by  the  state  and  na- 
tion, acting  together,  and  the  exer- 
cise by  either  of  them  of  a  separate 
and  distinct  power.  On  principle, 
none  of  the  early  decisions  above 
quoted,  eitiier  state  or  Federal,  are 
in  point  here,  and  it  is  only  by  an- 
alogy that  they  can  be  applied. 
From  an  examination  of  the  facts 
in  them,  it  will  be  found  that,  under 
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the  provisions  of  the  Federal  Con- 
stitution as  it  then  existed,  Con- 
gress had  enacted  certain  punitive 
laws  and  provided  penalties  for 
their  enforcement,  and  that,  under 
their  respective  Constitutions  aa 
they  then  existed,  the  state  had 
legislated  upon  the  same  subject- 
matter  and  provided  penalties  for 
the  violation  of  its  laws,  and  that,  in 
the  enactment  of  such  laws,  each 
acted  separately  and  distinct  from 
the  other;  there  was  no  joint  ac- 
tion, and  tiie  only  limitation  upon 
the  powers  of  either  of  them  was 
the  constitutional  limitation,  and  as 
to  all  of  such  matters,  article  10  of 
the  Constitution  of  the  United 
States  was  then  in  full  force  and 
effect,  and  all  of  the  powers  which 
were  not  delegated  to  the  United 
States  were  by  it  reserved  to  the 
respective  states,  or  to  the  people. 

In  the  instant  case,  by  a  vote  of 
the  states  and  of  the  people,  all  the 
powers  conferred  by  the  adoption  of 
the  18th  Amendment  were  taken 
away  from  the  states  and  vested  in 
the  government  itself.  Those  early 
decisions  are  not  founded  upon  leg- 
islation jointly  enacted  by  Congress 
and  the  several  states.  They  are 
based  upon  legislation  growing  out 
of  the  exercise  of  s^wrate  and  dis- 
tinct powers,  one  of  which  was 
vested  in  the  government  under  the 
Federal  Constitution,  and  the  other 
in  the  legislatures  of  the  respective 
states.  They  were  not  founded 
upon  an  amendment  to  the  Federal 
Constitution  which  vested  in  Con- 
gress or  the  states  "concurrent  pow- 
er" to  enforce  any  given  law  by  ap- 
propriate legi^ation.  In  2  Words 
&  Phrases,  p.  1391,  it  is  said  that: 

"  'Concurrent  jurisdiction'  means 
equal  jurisdiction.  .  .  .  'Concur- 
rent* is  having  the  same  authority. 
Such  and  such  courts  have  concur- 
rent jurisdiction;  that  is,  each  has 
the  same  jurisdiction.  .  .  . 

"  'Concurrent  jurisdiction'  is  that 
jurisdiction  exercised  by  different 
courts,  at  the  same  time,  over  the 
same  subject-matter,  and  within  the 
same  territoiy,  and  wherein  Uti- 
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gants  may*  in  the  first  instance,  re- 
sort to  either  court  indifferently. 

*     ■  • 

"By  conferring  on  Missouri  'con- 
current jurisdiction*  on  the  river 
Mississippi,  so  far  as  the  said  river 
shall  form  a  common  boundary  to 
the  said  state  and  any  other  state  or 
states  bounded  by  the  same.  Con- 
gress intended  to  declare  that,  sub- 
ject to  the  other  laws  of  the  United 
States,  tranaactions  occurring  any- 
where on  that  river  between  the  two 
states  might  lawfully  be  dealt  with 
by  the  courts  of  either  according  to 
its  laws,  and  that,  where  a  court  of 
one  state  assumed  jurisdiction  in  a 
particular  case,  the  same  should  be 
exclusive  therein  until  relinquish- 
ment. Sanders  v.  St.  Louis  &  N.  O. 
Anchor  Line,  97  Mo.  26,  3  L.R.A. 
390,  10  S.  W.  597." 

In  8  Cyc.  p.  553,  the  word  "con- 
current" is  defined  as :  "Having  the 
same  authority;  acting  in  conjunc- 
tion; agreeing  in  the  same  act;  con- 
tributing to  the  same  event;  con- 
temporaneous ;  running  together ; 
co-operating;  contributing  to  the 
same  effect;  acting  in  conjunction; 
agreeing  in  the  same  act;  con- 
tributing to  the  same  event  or 
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effect;  co-operating;  accompanying; 
conjoined;  associate;  concomitant; 
joint  and  equal;  existing  together, 
and  operating  on  the  same  objects." 

The  plea  of  former  jeopardy  is  an 
inherent   constitutional  right  de- 
signed to  promote  the  ends  of  jus- 
tice.   As  we  construe  it,  it  was 
never  the  purpose  or  intent  of  the 
National  Prohibition  Act  that  a  per- 
son against  whom  an  information 
had   been  filed  in 
the  Federal  court,  IfiSS^T*""" 
charging  him  with  5:3£?'VaS«a 
the  violation  of  the  i«w  mm  bw  to 
Volstead    Act,  to 
which  he-  pleaded  guilty  and  paid 
his  fine,  could  again  be  indicted, 
prosecuted,  and  convicted  in  tiie 
state  court  for  the  doing  of  the  iden- 
tical thing,  and  on  the  same  day 
charged  in  the  information  filed 
against  him  in  the  Federal  court,  to 
which  he  had  pleaded  guilty  and 
paid  his  fine.   The  demurrer  to  the 
defendant's  plea  of  former  jeopardy 
should  have  been  overruled.  If 
true,  the  facts  therein  stated  are  a 
complete  defense  to  the  indictment. 

The  case  is  reversed,  and  re- 
manded for  further  proceedings  not 
inconsistent  with  this  opinion. 


ANNOTATION. 

Acquittal  of  conviction  imder  Federal  statute  as  bar  to  imMociitioii  omier  atato 
or  territorial  statute  based  <m  the  same  act  or  transactioii,  and  vice  versa. 


L  Scope,  1231. 

11.  In  general,  1282. 

III.  Acquittal  or  conviction  In  state 

court  as  bar  to  prosecution  in 
Federal  court,  1286. 

IV.  Aequittal  or  conviction  in  Federal 

court,  as  bar  to  prosecution  in 
state  court,  1287. 
V.  Prohibition  laws: 

a.  In  general,  1238. 

/•  Scope. 

The  present  annotation  Is  concerned 
only  with  the  question  whether  one 
who  has  been  acquitted  or  convicted 
in  a  Federal  court  may  be  prosecuted 
in  a  state  court  for  the  same  act  or 
transaction,  or  vice  versa,  and  does 
not  deal  with  the  general  question 
whether  the  same  act  may  consldtute 


y. — continued. 

b.  Conviction  for  violating  mu- 
nicipal ordinance  as  bar  to 
Federal  prosecution,  1242. 
VI.  Double  punishment  not  inflicted  in 

practice,  1242. 
VII,  Territorial  statutes,  1244, 
VIIL  Courts-martial,  1247. 
IX.  Miscellaneous,  1249. 

an  offense  against  both  the  state  and 
Federal  governments,  or,  in  other 
words,  offend  both  Federal  and  state 
laws.  The  latter  question  might  be 
answered  In  the  affirmative,  and  yet  it 
would  not  follow  that  the  offender 
could  be  prosecuted  and  punished  in 
both  jurisdictions.  A  conviction  or  ac- 
quittal in  the  one  first  exercising  ita 
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authority  mig^ht  bar  prosecution  In 
the  other.  Cases  where  there  was  no 
prosecution  in  the  other  jarisdiction 
—state  or  Federal — are  cited  only 
In  so  far  as  their  discussion  appears 
to  reflect  the  opinion  of  the  court  on 
the  present  subject. 

It  should  be  noted  that  the  annota- 
tion treats  the  question  of  double  jeo- 
pardy from  the  standpoint  of  the 
effect  of  the  fact  that  the  prosecutions 
are  in  the  courts  of  different  Juris- 
dictions, and  is  not  concerned  with 
the  question  of  identity  of  offenses. 
In  other  words,  cases  which  turn  on 
the  circumstance  that  the  two  of- 
fenses are  distinct  in  their  nature, 
and  not  merely  repugnant  to  the  laws 
of  two  jurisdictions,  are  not  of  the 
class  .  which  the  note  purports  to 
cover.  It  has  not  been  feasible,  how- 
ever, to  draw  fine  distinctions  in  tiiis 
respect,  and  cases  in  general  are  in- 
cluded in  which  the  two  prosecutions 
for  the  same  act  were  in  courts  of 
different  jurisdictions, — state  and 
Federal,— even  though  the  decision 
turned  in  part  on  the  different  nature 
of  the  offense  under  the  state  and 
Federal  laws. 

II.  In  general. 

The  rule  that  since  the  same  act 
may  constitute  an 'offense  against  both 
Federal  and  state  laws,  an  acquittal 
or  conviction  in  one  jurisdiction  will 
not  prevent  prosecution  in  the  other, 
is  supported  by  the  holding,  or  at  least 
by  the  underlying  principle,  in  numer^ 
ous  cases. 

United  States.— Fox  v.  Ohio  (1847) 
6  How.  410,  12  L.  ed.  213  (arguendo) ; 
Moore  v.  Illinois  (1862)  14  How.  13, 
14  L.  ed.  306;  United  States  v.  Amy 
(1859)  14  Md.  149,  note.  Fed.  Gas. 
No.  14,445  (rule  recognized) ;  United 
States  V.  Bamhart  (1884)  10  Sawy. 
491,  22  Fed.  285;  United  States  v. 
Palan  (1909)  167  Fed.  991;  United 
States  V.  Casey  (1918)  247  Fed.  362 
(approving  rule) ;  United  States  v. 
Holt  (1921)  270  Fed.  639;  Martin  v. 
United  States  (1921)  —CCA.  — , 
271  Fed.  685;  United  States  v.  Bostow 
(1921)  273  Fed.  635;  United  States  v. 
Regan  (1921)  273  Fed.  727;  United 
States  V.  Lee  Sa  Kee  (1908)  3  Haw. 
Dist.  Ct.  262  (approving  rule).  See 


also  Cross  v.  North  Carolina  (1889) 
182  U.  S.  131,  33  L.  ed.  287. 10  Sup.  Ct 
Rep.  47;  Crossley  v.  California  (189S) 
168  U.  S.  640,  42  L.  ed.  610,  18  Sup. 
Ct.  Rep.  242;  and  United  States  v. 
Lackey  (1900)  99  Fed.  952,  reversed 
on  other  grounds  in  (1901)  63  L.R.A. 
660,  46  C.  C.  A.  189,  107  Fed.  114. 

Georgia. — ^Biyson  v.  State  (1921) 
—  Ga.  App.  — ,  lim  S.  E.  68;  Moore  v. 
State  (1921)  —  Ga.  App.  —,  108  S.  E. 
66.  See  also  Tharpe  v.  State  (1919) 
24  Ga.  App.  349,  100  S.  E.  764. 

Iowa.— SUte  v.  Moore  (1909)  143 
Iowa,  240,  121  N.  W.  1062,  21  Ann. 
Cas.  63. 

Massachnsetts.  —  Com.    v.  Barry 
(1874)  116  Mass.  1  (approving  rule). 
Orc^n.  —  Territory   v.  Coleman 

(1866)  1  Or.  192.  75  Am.  Dec.  554. 
Tennessee— State  v.  Rankin  (1867) 

4  Coldw.  146. 

Utah.— State  v.  Norman  (1898)  16 
Utah,  467,  62  Pac.  986  (approving 
rule). 

Virginia, — See  Hendrick  v.  Com. 
(1834)  6  Leigh,  707.  and  Jett  v.  Com. 

(1867)  18  Gratt  968. 
Washington.  —  State   v.  Kenn^ 

(1915)  88  Wash.  441,  146  Pac.  450. 

Wyoming. — Re  Murphy  (1895)  5 
Wyo.  297,  40  Pac.  398,  9  Am.  Crim. 
Rep.  122  (rule  approved). 

In  United  States  v.  Holt  (1921)  270 
Fed.  639,  the  court  said  that  a  study 
of  the  cases  left  no  doubt  of  the  sound- 
ness and  wisdom  of  the  settled  law 
that  where  both  sovereignties  may 
punish,  a  conviction  by  one  is  not  a 
bar  to  punishment  by  the  other;  that, 
although  the  acts  punished  are  identi- 
cal, the  offense  is  not  the  same. 

And  in  United  States  v.  Amy  (1859) 
14  Md.  149,  note.  Fed.  Cas.  No.  14,445, 
Justice  Taney,  in  a  prosecution  for 
stealing  a  letter  eontaiidng  articles 
of  value  from  a  postofflee,  said  that  as 
the  letter  containing  money  was 
stolen  in  a  state,  the  accused  might 
undoubtedly  have  been  punished  in 
the  state  tribunals,  according  to  the 
laws  of  the  state,  "without  any  refer- 
ence to  the  postoflSce  or  the  act  of 
Congress;  because,  from  the  nature  of 
our  government,  the  same  act  niay  be 
-an  offense  against  the  laws  of  the 
United  States  and  also  of  a  state,  and 
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be  punishable  in  both.   .   .   .  And 

the  punishment  in  one  sovereignty  is 
no  bar  to  his  punishment  in  the  other." 

On  facta  not  within  the  scope  of  the 
annotation,  the  Federal  Supreme  Court 
in  United  SUtes  v.  CruilEshanlc  (1876) 
92  U.  3.  S42,  28  L.  ed.  588.  in  discuss- 
ing the  dual  nature  of  our  form  ot 
government,  said:  "The  people  of  the 
United  States  resident  within  any 
state  are  subject  to  two  governments, 
— one  state  and  the  other  national. — 
but  there  need  be  no  conflict  between 
the  two.  True,  it  may  sometimes 
happen  that  a  person  is  amenable  to 
both  jurisdictions  for  one  and  the 
same  act.  Thus,  if  a  marshal  of  the 
United  States  is  unlawfully  resisted 
while  executing  the  process  of  the 
courts  within  a  state,  and  the  resist- 
ance is  accompanied  by  an  assault  on 
the  officer,  the  sovereignty  of  the 
United  States  is  violated  by  the  resist- 
ance, and  that  of  the  state  by  the 
breach  of  peace  In  the  assault.  So,  too, 
if  one  passes  counterfeited  coin  of  the 
United  States  within  a  state,  it  may  be 
an  offense  against  the  United  States 
and  the  state, — the  United  States,  be- 
caase  it  discredits  the  coin;  and  the 
state,  because  of  the  fraud  upon  him 
to  whom  it  is  passed.  This  does  not, 
however,  necessarily  imply  that  the 
two  governments  possess  powers  in 
common,  or  bring  them  into  conflict 
with  each  other.  It  is  the  natural 
consequence  of  a  citizenship  which 
owes  allegiance  to  two  sovereignties 
and  claims  protection  from  both.  The 
citizen  cannot  complain,  because  he 
has  voluntarily  submitted  himself  to 
such  a  form  of  government.  He  owes 
allegiance  to  the  two  departments,  so 
to  speak,  and  within  their  respective 
epheres  must  pay  the  penalties  which 
each  exacts  for  disobedience  to  its 
laws.  In  return,  he  can  demand  pro- 
tection from  each  within  its  own 
jurisdiction." 

The  doctrine  of  the  earlier  Federal 
cases  that  the  same  act  may  consti- 
tute two  offenses,  one  against  the 
United  States  and  the  other  against 
the  state,  is  approved  (obiter)  in 
Grafton  v.  United  States  (1907)  206 
U.  S.  833,  61  L.  ed.  1084,  27  Sap.  Ct 
Rep.  749,  11  Ann.  Cas.  640. 
16  A.L.B.— 78. 


In  Com.  v.  Barry  (1874)  116  Mass. 
1,  the  court  said  that  if  the  fact  that 
a  person  was  teller  of  a  national  bank 
subjected  him  to  the  punishment  im- 
posed for  a  breach  of  trust  in  that 
capacity,  under  the  Federal  statute, 
it  did  not  relieve  him  from  his  liability 
to  punishment  for  the  larceny  at  com- 
mon law  or  under  statutes  of  the  state; 
that  there  was  no  identity  in  the 
character  of  the  two  offenses,  although 
the  same  evidence  might  be  relied 
upon  to  sustain  the  proof  of  each ;  and 
that  an  acquittal  or  conviction  of 
either  would  not  be  a  bar  to  a  prosecu- 
tion for  the  other.  This  statement  was 
made  arguendo  in  sustaining  the  juris- 
diction of  the  state  court  to  punish 
another  person  who  was  charged  with 
having  feloniously  aided  in  the  con- 
cealment of  money  of  the  bank  stolen 
from  it  by  the  teller. 

Some  cases  passing  merely  on  the 
question  whether  t^e  state  courts  had 
jarisdiction,  or  whether  the  matter 
was  one  cognizable  exclusively  in  the 
Federal  courts^  are  of  value  on  the 
present  questipn,  and  may  be  here 
cited  because  of  their  consideration  of 
the  question  whether  the  accused 
might  be  illegally  subjected  to  trial 
and  punishment  twice  for  the  same 
offense  in  case  the  jarisdiction  of 
both  state  and  Federal  courts  was 
sustained. 

Thus,  in  Moore  v,  Illinois  (1852)  14 
How.  (U.  S.)  13,  14  L.  ed.  306,  the 
court  took  the  view  that  unconstitu- 
tional double  punishment  for  the 
same  offense  would  not  result  from  the 
fact  that  a 'person  might  be  liable  to 
a  prosecution  under  an  act  of  Con- 
gress for  the  same  act  of  harboring 
and  preventing  the  owner  from  re- 
taking his  slaves  as  would  subject  him 
to  punishment  under  a  state  law.  In 
this  case  the  defendant  had  been  con- 
victed under  a  statute  of  Illinois, 
which  it  was  contended  was  void,  for 
harboring  and  secreting  a  negro  slave. 
It  does  not  appear  that  there  had 
been  a  prosecution  under  a  Federal 
statute,  but  it  was  contended  that  the 
state  law  waa  void  on  the  ground  that 
^e  Federal  law  provided  a  punish- 
ment for  the  same  act.  The  court 
pointed  out  the  difference  in  the  two 
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statutes,  but  took  the  view  that,  ad- 
mitting that  the  defendant  might  be 
liable  to  an  action  under  the  Federal 
statute  for  the  same  acts,  it  did  not 
follow  that  he  would  be  twice  punished 
for  the  same  offense;  that  every  citi- 
zen might  be  regarded  as  owing 
allegiance  to  two  sovereigns  and  sub- 
ject to  punishment  for  an  infrac- 
tion of  the  laws  of  either,  and  that  he 
cannot  plead  punishment  by  one  in 
bar  to  a  conviction  by  the  other.  See 
quotation  from  this  case  in  State  v. 
Smith  (reported  herewith)  ante,  1220. 

And  in  Fox  v.  Ohio  (1847)  5  How. 
(U.  S.)  410,  12  L.  ed.  213,  a  case  which 
is  frequently  cited  on  the  present 
question,  the  court  sustained  a  con- 
viction under  a  statute  of  Ohio  for 
passing  counterfeit  coin,  as  against  the 
objection  that;,  if  the  state  could  in- 
flict penalties  for  the  offense  of  pass- 
ing such  coin  and  the  Federal  govern- 
ment should  provide  a  penalty  for  the 
same  act,  a  person  would  be  liable  to 
be  twice  punished  for  the  same 
offense,  in  violation  of  the  provision 
of  the  Federal  Constitution  against 
double  jeopardy.  It  does  not  appear 
that  there  had  been  a  prosecution  in 
the  Federal  court,  but  the  court 
pointed  out  that  even  if  Congress 
should  undertake  to  punish  the  same 
act  against  which  the  state  statute 
was  directed,  there  would  be  no  con- 
stitutional objection  to  punish  one 
who  was  guilty  of  violation  of  both 
statutes,  though  based  on  the  same 
acts.  The  decision,  however,  is  only 
to  the  effect  that  the  two  offenses  of 
counterfeiting  the  coin  and  passing 
counterfeit  money  are  essentially 
different  in  their  character,  and  tha^ 
while  the  former  is  an  offense  directed 
against  the  government,  the  latter  is 
a  private  wrong,  which  may  be  made 
punishable  by  the  state. 

So,  in  He'ndrick  v.  Com.  (1834)  6 
Leigh  (Va.)  707,  although  it  does  not 
appear  that  there  had  been  a  prosecu- 
tion in  the  Federal  court  for  the 
offense  charged,  the  court  was  of  the 
opinion  apparently  that  the  courts  of 
a  state  may  punish  criminally  any 
forgery  committed  of  the  notes, 
checks,  etc.,  of  or  upon  the  bank  of 
the  United  States,  although  this  is 


made  an  offense  punishable  by  the 
courts  of  the  United  States,  and 
although  a  person  might  be  punished 
twice  for  the  same  offense^ 

Another  case  in  which  it  does  not 
appear  that  there  had  been  a  prosecu- 
tion in  the  Federal  court,  but  in  which 
the  authority  of  the  state  court  was 
upheld,  notwithstanding  the  same  act 
might  be  punishable  by  the  Federal 
courts,  is  People  v.  McDonnell  (1889) 
80  CaL  286,  18  Am.  St.  Rep.  169,  22 
Pac.  190,  8  Am.  CriiSL  Rep.  147,  which 
is  to  the  effect  that  the  same  act  of 
counterfeiting  may  be  punished  both 
as  an  offense  against  the  United 
States  and  as  an  offense  against  tiie 
state. 

And  in  United  States  v.  Lackey 
(1900)  99  Fed.  9S2,  the  court  said 
there  were  many  instances  where  the 
same  acts  are  offenses  against  the 
law  both  of  the  state  and  of  the 
United  States;  and  that  while  doubt- 
less the  state  might  punish  the 
particular  offense  it  by  no  meam 
followed  that  the  national  govennnent 
might  not  do  so  also  in  proper  cases. 
The  decision  is  to  the  effect  that  the 
Federal  government  is  not  precluded 
from  punishing  one  for  an  offense 
against  the  United  States  for  iniloenc- 
ing  or  controlling  the  vote  of  a  colored 
man  by  means  of  bribery,  because  the 
state  court  may,  on  the  same  state  of 
facts,  punish  the  same  person  for  the 
offense  of  bribery.  The  decision  is 
reversed  on  the  ground  of  the  un- 
constitutionality of  the  Federal  stat- 
ute in  (1901)  53  L.R.A.  ^60,  46  C.  C.  A 
189,  107  Fed.  114.  A  petition  for  a 
writ  of  certiorari  was  denied  in  (1901) 
181  U.  S.  621,  46  L.  ed.  1032,  21  Sup. 
Ct  Rep.  925.' 

That  a  trial  and  conviction  in  the 
state  court  of  the  offense  of  uttering 
a  forged  national  bank  note,  under  a 
state  law,  is  not  illegal  merely  be* 
cause  the  sustaining  of  the  statute 
and  the  conviction  might  result  in  a 
second  punishment  under  a  Federal 
statute  for  the  same  act,  in  violation 
of  the  Federal  Constitution,  is  held 
also  in  Jett  v.  Com.  (1867)  18  Gratt. 
(Va.)  933.  The  question  here  was 
merely  as  to  the  jurisdiction  of  the 
state  court,  it  being  contended  that 
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the  Federal  court  had  exclusive  juris- 
diction. The  court  reached  the  cod- 
cluflion  that  there  was  nothing  in  the 
relation  between  the  state  and  Federal 
^venmmt,  or  in  tiie  nature  of  the 
jurisdiction  itself,  which  made  the 
jurisdiction  of  the  Federal  court  to 
punish  the  act  in  question  as  an 
offense  against  the  United  States 
necessarily  exclusive  of  the  jurisdic- 
tion of  the  state  court  to  punish  the 
same  act  as  an  offense  against  the 
state.  It  does  not  appear  that  there 
had  been  a  trial  in  the  Federal  court, 
but  the  principle  underlying  the  de- 
cision is  that  both  courts  may  punish 
the  same  act  as  an  offense  against 
each  jurisdiction,  although,  to  avoid 
injustice  and  oppression,  in  ordinary 
casea  double  punishment  would  in 
practice  be  avoided,  either  by  the 
court  on  the  subsequent  trial,  or 
the  pardoning  power. 

However,  in  several  of  the  earlier 
cases  involving  counterfeiting,  the 
courts,  arguendo,  have  taken  the 
position,  in  sustaining  the  Jurisdic- 
tion of  the  state  court,  that  the  de* 
fendant  could  not  be  tried  and 
punished  twice  for  the  same  offense, 
but  that  the  court.  Federal  or  state, 
which  first  takes  jurisdiction,  has  the 
right  to  proceed  to  trial,  and  Judg- 
ment 

Thus,  in  Com.  v.  Fuller  (1844)  8  Met 
(Haas.)  313,  41  Am.  Dec.  609,  on  an 
IndietmOTt  against  a  person  for  having 
counterfeit  coin  in  his  possession  with 
intent  to  utter  and  pass  the  same  as 
true,  it  was  objected  to  the  jurisdic- 
tion of  the  court  that  the  offense  was 
cognizable  only  in  the  United  States 
court,  and  that  the  state  law  under 
which  the  defendant  was  Indicted  was 
unconstitutional.  In  overruling  this 
contention  the  court  ^d:  **It  is  con- 
tended, also,  that  it  is  unconstitu- 
tional to  subject  a  person  to  the  opera- 
tion of  two  distinct  laws  upon  the 
same  subject,  and  inflicting  different 
pains  and  penalties.  But  I  hold  that 
the  delinquent  cannot  -be  tried  and 
punished  twice  for  the  same  offense, 
Bnd  that  the  supposed  repugnancy 
between  the  several  laws  does  not,  in 
fact,  injuriously  affect  any  individual. 
The  man  who  commits  the  crime  runs 


the  hazard  under  which  Jurisdiction 
he  may  be  subjected  to  punishment; 
and  after  violating  the  law,  it  comes 
with  ill  grace  from  him  to  complain 
of  the  penalty.  If  he  were  indeed 
liable  to  be  punished  twice  for  the 
same  offense,  he  might  well  argue 
against  oppression;  and  the  existence 
of  such  liability  would  go  far  to  prove 
the  unconstitutionality  of  the  law. 
But  while  the  proviso  in  the  act  of 
Congress  remains  unrepealed,  the 
criminal  cannot  be  tiius  exposed;  as 
the  court  which  first  exercises  juris- 
diction Has  the  right  to  enforce  it  by 
trial  and  judgment,  by  the  well- 
established  principles  of  law  relating 
to  the  jurisdiction  of  courts." 

And  in  Com.  v.  Overby  (1882)  80 
Ey.  208,  44  Am.  Rep.  471,  where  the 
question  was  whether  bail  in  a  case  in 
which  the  defendant  was  charged  with 
passing  a  counterfeit  United  States 
Treasury  note  should  be  exonerated 
after  the  accused  had  been  tried  and 
convicted  in  a  United  States  court  for 
the  same  offense,  one  of  the  reasons 
given  for  exonerating  the  bail  was 
that  the  defendant  could  not  have 
been  tried  and  convicted,  even  if 
present  in  the  state  court,  after  having 
been  tried  and  convicted  of  the  same 
offense  in  the  Federal  court,  for  the 
offense  was  the  same,  denounced  alike 
by  the  laws  of  the  United  States  and 
of  the  state. 

Also  in  Harlan  People  (1848)  1 
Dougl.  (Mich.)  207,  where  the  ques- 
tion was  whether  a  state  had  the  right 
to  punish  counterfeiting,  the  court,  in 
reply  to  the  contention  that  a  con- 
viction in  ttie  state  court  would  be  no 
bar  to  an  indictment  in  the  courts  of 
the  United  States,  said:  "If  such  con- 
current jurisdiction  in  fact  exists,  we 
apprehend  such  conviction  would  be 
admitted  in  Federal  courts  as  a  bar. 
This  would  follow  necessarily  from 
the  existence  of  a  concurrent  juris- 
diction/ even  if  it  did  not  come  strictly 
within  the  provision  of  the  7th  Article 
of  the  Amendments  of  the  Constitu- 
tion." 

So.  the  doctrine  tiiat  the  state  and 
Federal  courts  cannot  both  punish  for 
counterfeiting  under  state  and  Feder- 
al statutes,  respectively,  although  the 


Digitized  by  Google 


1286 


AMERICAN  LAW  REPORTS*  ANNOTATED. 


[16  AX3. 


state  courts  are  not  precluded  from 

exercising  jurisdiction  if  there  has 
been  no  prosecution  in  the  Federal 
court,  is  supported  by  State  v.  Antonio 
(1816)  5  S.  C.  L.  (3  Brev.)  562,  in 
which,  in  holding  that  the  state 
courts  had  jurisdiction  of  the  offense 
of  passing  a  counterfeit  coin,  the  court 
said:  "As  to  thp  second  objection,  'a 
man  may  be  twice  tried,'  this  could 
not  possibly  happen:  First,  because  it 
is  the  established  comitas  gentium, 
and  is  not  infrequently  brought  into 
practice,  to  discharge  one  accused  of 
a  crime  who  has  been  tried  hy  a  court 
of  competent  jurisdiction.  If  this 
prevails  among  nations  who  are 
strangers  to  each  other,  could  it  fail 
to  be  exercised  with  us  who  are  so 
intimately  bound  by  political  ties? 
But  a  guard  yet  more  sure  is  to  be 
found  in  the  7th  Article  of  the  Amend- 
ments to  the  Federal  Constitution." 

As  before  stated,  the  present  anno- 
tation does  not  cover  the  question 
whether  the  state  and  Federal  courts 
both  have  the  jurisdiction  of  such 
offenses  as  counterfeiting,  since  this 
is  a  different  question  from  that  as  to 
whether  an  acquittal  or  conviction  in 
the  courts  of  one  jurisdiction  may  be 
pleaded  in  bar  of  a  prosecution  in  the 
other.  Cases  in  which  only  the  former 
was  the  ultimate  question  are  in- 
cluded herein  only  so  far  as,  by  their 
reasoning,  they  throw  light  on  the 
latter  question.  Other  cases  of  that 
kind  are  excluded.  See,  for  example, 
as  representative  of  that  class  of 
cases  not  covered  in  the  note.  Re 
Truman  (1869)  44  Mo.  181,  in  which 
a  state  statute  punishing  the  passing 
of  counterfeit  money  was  upheld  as 
against  the  contention  that  the  courts 
of  the  United  States  had  exclusive 
jurisdiction  of  the  offense,  the  court 
saying  that  the  offense  charged  in  the 
indictment  was  of  a  nature  to  consti- 
tute an  offense  as  well  against  the 
state  as  Against  the  United  •  States, 
and  that,  although  Congress  might 
perhaps  by  appropriate  legislation 
render  the  jurisdiction  of  the  national 
courts  exclusive,  still,  as  it  did  not 
appear  to  have  done  so,  the  jurisdic- 
tion of  the  state  court  was  not  sus- 
pended. 


See  also*  as  passing  merely  on  the 

question  whether  the  Federal  coarts 
had  an  exclusive  jurisdiction  of  the 
offense.  People  v.  Welch  (1894)  141 
N.  Y.  266,  24  L.R.A.  117,  38  Am.  St 
Rep.  793,  36  N.  E.  328,  in  which  the 
court  held  that  the  same  act  might  be 
an  offense  against  both  state  and 
Federal  governments,  punishable  in 
each  jurisdiction  under  its  laws,  and 
that  therefore  manslaughter  commit- 
ted within  the  territorial  limits  of  a 
state  by  the  misconduct  or  negligence 
of  a  pilot,  licensed  under  Federal 
laws,  in  charge  of  a  vessel  which  came 
into  collision  with  another,  causing 
the  death  of  a  person,  was  punishable 
under  state  laws,  although  by  Federal 
statute  it  was  made  an  offense  against 
the  United  States.  The  view  of  the 
court  on  the  present  subject,  however, 
may  perhaps  be  regarded  as  reflected 
in  the  statement  in  the  opinion,  hi 
which  all  of  the  judges  concurred, 
that  "it  would  be  a  more  satis- 
factory state  of  this  law  than  nov 
exists  if  it  could  be  held  that  the  court 
first  acquiring  jurisdiction  should  re- 
tain it,  and  that  the  judgment  of  one 
court  in  such  a  case  as  this  could  be 
pleaded  in  bar  of  a  further  prosecu- 
tion for  substantially  the  same  offense 
in  the  courts  of  the  other  jurisdic- 
tion." 

m.  Ae^pUttal   or   ctuvUMon   in  9lat» 
court  09  bar  to  proaeeuUon  Federal 

court. 

Cases  holding  that  an  acquittal  or 
conviction  in  the  courts  of  a  state 
under  a  state  statute  will  not  bar  a 
prosecution  in  the  Federal  courts 
under  a  Federal  statute,  based  on 
the  same  act  or  transaction,  are: 
United  States  v.  Barnhart  (1884) 
10  Sawy.  491,  22  Fed.  286;  United 
States  V.  Palan  (1909)  167  Fed.  991; 
United  States  v.  Casey  (1918)  247 
Fed.  862  (approving  rule) ;  United 
States  V.  Holt  (1921)  270  Fed.  639; 
Martin  v.  United  SUtes  (1921)  — 
C.  C.  A.  — 271  Fed.  686;  United 
States  V.  Bestow  (1921)  273  Fed.  535; 
United  SUtes  v.  Regan  (1921)  27S 
Fed.  727.  But  see  United  States  v. 
Peterson  (Fed.)  under  V.  a,  infra. 

An  acquittal  in  a  itate  court  of  the 
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charge  of  murder  committed  by  the 
killing  of  an  Indian  was  held  in  United 
States  V.  Bamhart  (Fed.)  supra,  not 
to  be  a  bar  to  a  trial  o;f  the  charge  of 
manslaughter  in  a  United  States  court 
for  the  killing  of  the  same  Indian. 
The  court  took  the  view  that  a  person 
living  under'two  governments  or  juris- 
dictions, as  does  every  inhabitant  of 
the  states  of  this  Union,  may  commit 
tvo  crimes  by  doing  or  omitting  one 
act, — one  against  the  state  and  the 
other  against  the  United  States;  and 
that  in  such  a  case  the  conviction  or 
acquittal  of  the  one  crime,  in  a  forum 
of  the  state,  is  not  a  bar  to  a  prosecu- 
tion  for, the  other,  in  a  forum  of  the 
United  States.  See  quotation  from 
this  case  in  State  v.  Smith  (reported 
herewith)  ante,  1220. 

It  was  said  in  United  States  v. 
Casey  (1918)  247  Fed.  362,  supra,  that 
a  conviction  and  sentence  of  keepers 
of  bawdyhouses  by  the  state  court, 
under  state  law,  would  not  bar  their 
prosecution  in  the  Federal  courts, 
under  the  Selective  Service  Act  of 
1917,  and  regulations  thereunder,  for- 
bidding the  keeping  of  such  resorts 
within  6  miles  of  a  military  post.  The 
court  was  discussing  the  contention 
that  the  Federal  statute  was  un- 
constitutional as  interfering  with  the 
police  power  of  the  state,  and  it  does 
not  appear  tiiat  action  had  begun  in 
the  state  court 

In  United  States  v.  Palan  (1909) 
167  Fed.  991.  supra,  where  the  defend- 
ants, on  a  trial  for  harboring  an  alien 
woman  for  purposes  of  prostitution 
within  three  years  after  she  entered 
tiie  United  States,  in  violation  of  a 
Federal  statute,  set  up  the  defense 
that  they  had  been  convicted  in  a  state 
court  and  had  served  a  term  of  im- 
prisonment for  keeping  a  disorderly 
house,  the  prosecution  being  based  on 
the  same  facts,  the  court  held  that  this 
punishment,  although  for  substantial- 
ly the  same  offense,  would  not  pre- 
clude sentence  to  further  imprison- 
ment on  a  conviction  in  the  Federal 
court.  As  to  suspension  of  sentence 
in  such  a  case,  see  VI.  infra. 

For  the  specific  holdings  in  ^e 
other  Federal  cases  cited  abov^  see 
V.  a,  infra. 


IV.  A-cquittal  or  oanviotion  in  Federal 
eourt,  aa  bar  fo  prosecution  in  state 
court. 

An  acquittal  or  conviction  in  a 
Federal  court  for  violation  of  a 
Federal  statute,  it  has  been  held,  will 
not  bar  a  prosecution  in  a  state  court 
for  violation  of  a  state  law,  although 
the  two  prosecutions  are  based  on  the 
same  act  or  transaction.  Bryson  v. 
State  (1921)  —  6a.  App.  — ,  108  S.  E. 
68;  Moore  v.  Stote  (1921)  —  6a.  App. 
— ,  108  S.  E.  65;  State  v.  Moore  (1909) 
143  Iowa.  240,  121  N.  W.  1052,  21  Ann. 
Cas.  63;  State  v.  Rankin  (1867)  4 
Coldw.  (Tenn.)  145,  under  VIII. 
infra;  State  v.  Kenney  (1915)  83 
Wash.  441,  145  Pac.  460,  See  also 
Tharpe  v.  State  (1919)  24  6a.  App, 
349,  100  S.  E.  754. 

Several  of  the  cases  cited  above 
involve  prohibition  laws,  which  consti- 
tute a  somewhat  distinct  class  of 
cases  in  view  of  the  special  provision 
contained  in  the  18th  Amendment. 
And  as  regards  this  particular  class 
of  cases  there  is  a  conflict  of  authority. 
See  V.  a,  infra,  where  the  cases  are 
set  out. 

In  State  v.  Moore  (1909)  143  Iowa, 
240,  121  N.  W.  1052,  21  Ann.  Cas.  63, 
supra,  the  court  held  that  a  convic- 
tion in  the  Federal  court  for  breaking 
and  entering  a  postoffice  with  the  in- 
tent to  commit  a  larceny  under 
Federal  statutes  would  not  bar  a 
prosecution  by  the  state  for  burglary 
under  an  indictment  based  on  the 
same  facts.  The  court  took  the  view 
that  the  two  offenses  were  distinct, 
but  also  refei^d  to  the  doctrine  that 
a  citizen  may  be  obliged  to  pay  the 
penalties  which  each  government — 
Federal  and  state — exacts  for  obedi- 
ence to  its  laws. 

Although  the  question  under  con- 
sideration is  not  discussed,  attention 
is  called  also  to  Ex  parte  Roach 
(1908)  166  Fed.  344,  in  which  it  was 
held  tiiat  the  facts  that  a  person  was 
convicted  in  the  United  States  court, 
of  breaking  and  entering  a  building 
used  as  a  postoffice,  with  intent  to 
commit  larceny  therein*  and  served 
the  sentence  imposed,  would  not  pre- 
vent a  prosecution  in  the  state  court 
for  unlawfully  breaking  and  entering 
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in  the  nighttime  the  private  office  of 
the  poatmaster,  and  feloniously  steal- 
ing and  taking  therefrom  the  money 
and  other  property  of  the  said  post- 
master, the  offenses  not  being  the 
same.  The  court  said,  however,  that 
if  the  money  or  other  property  charged 
in  the  indictment  to  have  been  stolen 
was  in  fact  the  money  and  proper^ 
of  the  United  Statm,  the  state  court 
would  not  have  jurisdiction,  and  the 
United  States  court  would  alone  have 
jurisdiction  thereof. 

V.  BroMJfUian  teiee. 

a.  In  general. 

The  question  of  the  construction 
and  effect  of  the  Volstead  Act  is  treat- 
ed in  the  annotation  appended  to 
Street  v.  Lincoln  Safe  Deposit  Co.  10 
A.L.R.  1553. 

And  as  to  the  effect  of  Federal, 
constitutional,  or  legislative  pro- 
visions as  to  intoxicating  liquors  on 
state  legislation,  see  the  annotations 
in  10  A.L.R.  1587,  and  11  A.LB.  1820. 
It  will  be  observed  from  the  latter  an- 
notation that  the  cases  are  to  the  effect 
that  the  18th  Amendment  and  the  act 
of  Congress  known  as  the  Volstead 
Act  do  not  invalidate  all  state  legisla- 
tion, but  only  such  as  conflicts  there- 
with. Assuming  that  state  laws  are 
not  abrogated  by  the  18th  Amendment 
or  legislation  enacted  thereunder  by 
Congress,  the  question  arises  whether, 
if  the  state  and  Federal  government 
each  has  enacted  prohibition  legisla- 
tion, a  prosecution  in  the  state  courts 
will  bar  a  prosecution  in  the  Federal 
courts,  or  vice  versa,  where  the 
offense  charged  is  based  on  the  same 
act  or  transaction.  While  cases  not 
involving  national  and  state  prohibi- 
tion laws  are  instructive  on  the  princi- 
ples involved,  yet  the  above  question 
is  somewhat  distinctive  because  of  the 
express  provision  in  the  18th  Amend- 
ment for  "concurrent  power"  of  en- 
forcement on  the  part  of  the  state  and 
Federal  governments. 

In  several  cases  it  has  been  held 
that  a  conviction  or  acquittal  in  a 
state  court  for  violation  of  a  state 
prohibition  act  is  not  a  bar  to  a  prose- 
cution in  a  Federal  court  for  violation 


of  the  Federal  Prohibition  Statute, 
based  on  the  same  act  or  transaetioii. 
United  States  v.  Regan  (1921)  27S 
Fed.  727;  United  States  v.  Bostow 
(1921)  273  Fed.  635;  Martin  v.  United 
Stetes  (1921)  —  C.  C.  A.  — ,  271  Fed. 
685;  United  States  v.  Holt  (1921)  270 
Fed.  639. 

It  was  held  in  United  States  v.  Holt 
(Fed.)  supra,  that  the  conviction  of 
tiie  defendant  in  a  state  court  for  im* 
porting,  transporting,  and  having  in- 
toxicating liquor  in  his  possession, 
was  not  a  bar  to  his  prosecution  in  tiie 
Federal  court  for  violating  the  Vol- 
stead Act,  by  importing,  transporting, 
and  having  intoxicating  liquor  in  his 
possession,  although  the  two  prosecu- 
tions were  based  on  the  same  act 
The  doctrine  was  followed  toat,  where 
the  same  act  is  an  offense  against  the 
laws  of  two  sovereignties,  both  nuy 
punish,  and  a  conviction  by  one  is  not 
a  bar  to  punishment  by  fbe  other, 
since  the  offenses  are  not  the  same. 

The  decision  in  United  States  v. 
Holt  (Fed.)  supra,  was  approved  in 
United  States  v.  Regan  (Fed.)  supra, 
where  it  was  held,  in  a  prosecution  in 
the  Federal  court  for  unlawfully 
transporting  liquor  in  New  Hamp- 
shire without  having  received  a  per^ 
mit  from  the  (^nunissioner  of  Intmul 
Revenue,  that  a  plea  in  bar  was  in- 
sufficient which  alleged  that  tiie  de- 
fendant had  pleaded  guilty  in  the 
state  court  and  was  fined  for  the  same 
unlawful  transportation.  The  court, 
in  referring  to  the  5th  Amendment  to 
the  Federal  Constitution,  called  at* 
tcntion  to  the  fact  that  the  case  was 
not  one  of  "life  and  limb,**  but  rather 
one  involving  a  misdemeanor,  and  one 
which  might  be  influenced,  perhaps, 
by  the  "concurrent-power"  provision 
of  the  18th  Amendment.  The  fact 
that  the  laws  of  the  two  juriadictionB 
— Federal  and  state — were  different, 
and  not  t^at  the  Federal  government 
was  paramount,  was  regarded  as  the 
justification  for  the  two  prosecntiooB, 
although  the  court  did  not  discuss 
fully  the  merits  of  the  question,  stst- 
ing  that  it  was  one  which  would  prob- 
ably be  settled  by  the  Federal  Supreme 
Court  in  view  of  the  conflict  in  tke 
Federal  distoict  court  deciaicnu. 
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And  Ib  the  recent  case  of  United 
States  T.  Bostow  (Fed.)  supra,  the 
court*  in  holdinsr  that  a  conTiction  of 
acquittal  in  the  state  court  for  viola- 
tion of  the  state  prohibition  statute 
was  not  a  bar  to  a  prosecution  in  the 
Federal  court  for  violation  of  the 
National  Prohibition  Act,  though 
the  two  prosecutions  were  based  on  the 
same  transaction,  approved  the  de- 
cision in  the  Holt  Case  (Fed.)  supra, 
and  declined  to  follow  that  to  the  con- 
trary in  United  States  t.  Peterson 
(1920)  268  Fed.  864,  infra.  The  court, 
after  referringr  to  the  Amendment  of 
the  Federal  Constitution,  that  no  per- 
son shall  be  subject  for  the  same 
offense  to  be  twice  put  in  jeopardy, 
said:  "What  meaning  shall  be  given 
to  the  words  'the  same  offense'?  How 
shall  they  be  construed  7  If  the 
Congress  can  pass  legislation  to  en- 
force the  Prohibition  Amendment,  and 
the  states  may  also  do  so,  it  is  mani- 
fest that  such  legislative  acts  will 
differ — ^that  different  laws  will  be  pro- 
vided for  the  enforcement  of  the 
Amendment,  and  different  punish- 
ments will  be  imposed.  It  Is  also 
manifest  that  often  the  same  act  or 
transaction  will  violate  both  the 
Federal  and  state  provisions,  so  the 
question  arises:  Where  tiie  same  act 
violates  both  statutes,  has  there  been 
only  one  or  more  offenses  committed? 
It  will  be  conceded  that  the  offender 
cannot  be  tried  in  the  Federal  court 
for  violation  of  the  state  statute,  nor 
in  the  state  court  for  the  violation  of 
the  Federal  statute;  so  it  appears  that 
the  offense  is  not  the  act  or  trans- 
action alone,  but  that  the  act  or  trans- 
action must  be  considered  in  the  light 
of  the  legislative  provisions  and  pro- 
hibitions. In  the  absence  of  such 
legislative  prohibitions,  l^e  act  or 
transaction  committed  would  not  be 
an  offense.  It  is  not  the  prohibited 
act,  but  the  terms  of  the  statute 
which  declare  and  define  the  offense. 
It  seems  to  me,  therefore,  that  as  each 
legislative  entity,  whether  state  or 
Federal,  declares  its  own  offense,  this 
cannot  be  the  same  offense  as  that 
provided  by  the  other,  though  the 
same  act  or  transaction  may  violate 
each  of  them,  but  that  there  are  as 


many  offenses  as  the  legislative  pro- 
visions may  declare." 

In  United  States  v.  Bostow  (Fed.) 
supra,  it  was  contended  as  to  one  of 
the  defendants  who  had  been  indict- 
ed but  had  apparently  not  yet  been 
tried  for  violation  of  the  National 
Prohibition  Act,  that,  since  he  had 
been  indicted  in  the  state  court  under 
a  state  statute  for  the  same  transac- 
tion for  which  he  was  indicted  in  the 
Federal  court,  the  doctrine  should  be 
applied  that  where  a  state  court  has 
entered  upon  the  prosecution  of  a 
criminal  or  civil  case,  whichever  court 
first  acquires  jurisdiction  will  be 
permitted  to  proceed  to  the  final  hear- 
ing without  being  interfered  with  by 
another  court.  The  court  said,  how- 
ever, that  the  same  right  was  not  in- 
volved in  the  two  prosecutions,  which 
were  based  on  different  statutes;  and 
that  where  the  same  right  is  not  in- 
volved, the  fact  that  the  case  is  pend- 
ing in  the  state  court  is  no  reason 
why  the  Federal  court  should  not 
proceed  with  the  indictment.  The 
court  also  called  attention  to  the  rule 
that  the  doctrine  of  noninterference 
with  the  court  first  acquiring  jurisdic- 
tion is  confined  in  its  operation  to  the 
parties  who  are  before  the  court,  or 
who  may,  if  they  wish  to' do  so,  come 
before  the  court  and  have  a  hearing 
on  the  issues  to  be  decided.  And  it 
was  manifest,,  the  court  said,  that  the 
Federal  government  could  not  appear 
in  the  prosecution  before  the  state 
court,  for  it  had  no  standing  there, 
and  also  that  the  state  had  no  right 
to  appear  in  the  Federal  court,  be- 
cause no  state  statute  was  involved. 
So  that,  for  this  reason  also,  it  was 
held  that  the  doctrine  prohibiting  non- 
interference was  inapplicable. 

And  in  Martin  v.  United  States 
(1921)  —  C.  a  A.  — ,  271  Fed.  685,  it 
was  held  that  in  a  prosecution  in  the 
Federal  courts  for  transporting  in- 
toxicating liquor  in  interstate  com- 
merce, it  was  not  erroneous  for  the 
trial  court  to  refuse  to  admit  in  evi- 
dence the  record  of  proceedings  be- 
fore a  justice  of  the  peace  of  the  state 
in  which  the  crime  was  alleged  to 
have  been  committed,  showing  that  the 
defendant  had  been  tried  and  ac- 
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quitted  on  a  complaint  charging  him 
with  having  on  the  day  in  question 
unlawfully  and  knowingly  transported 
intoxicating  liquors  to  be  kept»  stored, 
and  sold  to  other,  persons  in  the 
county.  The  defendant  in  this  case 
did  not  insist  that  the  judgment  of 
acquittal  in  the  state  court  was  a  bar 
to  his  trial  and  conviction  in  the 
Federal  court,  but  that  it  was  admis- 
sible upon  the  question  of  transporta- 
tion, to  be  considered  with  all  the 
other  evidence  in  the  case.  The  court 
said  that,  of  course,  the  defendant 
could  not  claim  that  the  jlidgment  of 
acquittal  in  the  state  court  was  a  bar 
to  his  trial  and  conviction  in  the  Fed- 
eral court,  for  the  reason  that  the  two 
offenses  were  different,  and  committed 
against  different  sovereignties;  that 
the  defendant  could  be  convicted  of 
one  of  them  and  acquitted  of  the 
other.  And,  inasmuch  as  the  judg- 
ment was  a  general  one  on  a  general 
verdict,  without  any  special  findings 
of  facts,  and  in  the  state  court  the 
transportation  of  intoxicating  liquors 
had  to  be  for  a  certain  purpose,  and 
the  jury  there  might  have  found  the 
purpose  lacking,  whereas  the  defend- 
ant might  still  be  guilty  of  illegally 
transporting  liquors  in  interstate 
commerce,  the  court  held  that  the 
judgment  of  acquittal  was  properly 
excluded. 

It  has  been  held,  also,  that  an  ac- 
quittal or  conviction  in  a  Federal 
court  under  the  Federal  Prohibition 
Law  will  not  bar  a  prosecution  under 
a  state  law,  based  on  the  same  act  or 
transaction.  Bryson  v.  State  (1921) 
—  Ga.  App.  —  108  S.  E.  63;  Moore  v. 
State  (1921)  —  Ga.  App.  — ,  108  S.  E. 
65.  See  also  Tharpe  v.  State  (1919) 
24  Ga.  App.  349,  100  S.  E.  754. 

It  was  held  in  Bryson  v.  State  (Ga.) 
supra,  that  one  who  has  already 
pleaded  guilty  in  a  Federal  court  for 
illegally  possessing  liquor  in  viola- 
tion of  the  Volstead  Act  could  be 
legally  punished  in  the  state  court  for 
possessing  the  same  liquors  in  viola- 
tion of  a  state  prohibition  law.  In  the 
syllabus  by  the  court  it  is  said:  "Both 
the  sovereignty  of  the  United  States 
and  the  sovereignty  of  the  state  of 
Georgia  having  jurisdiction  over  the 


illegal  act  of  possessing  liquor,  the 
same  may  constitute  a  criminal 
offense  equally  against  both  sovertign- 
ties,  subjecting  the  guil^  party  to 
punishment  under  the  laws  of  both, 
and  the  punishment  in  one  sovereignty 
is  no  bar  to  his  punishment  in  the 
other;  and  a  conviction  for  the  same 
offense  in  both  the  Federal  and  state 
courts  is  not  in  violation  of  those  pro- 
visions of  the  Federal  and  state  Consti- 
tutions that  provide, .  in  anbstanoe^ 
that  no  person  shall  be  twice  put  in 
jeopardy  of  life  and  limb  for  the  same 
offense.  .  .  .  Under  the  above 
rulings,  the  trial  court  did  not  err  in 
striking  the  defendant's  plea  of  former 
jeopardy,  in  which  he  alleged  that  he 
had  previously  pleaded  guilty  in  the 
United  States  district  court  to  the 
same  offense, — possessing  the  same 
whisky  at  the  same  time  as  charged 
in  the  state  indictment, — and  that  a 
conviction  in  the  state  court  would  be 
in  violation  of  certain  named  pro- 
visions of  the  Federal  and  state 
Constitutions  which  declare  that  no 
person  shall  be  twice  put  in  jeopardy 
of  life  and  limb  for  the  same  offense." 

The  court,  however,  in  Bryson  v. 
State  (Ga.)  supra,  took  the  further 
position  that  the  two  statutes,  national 
and  state,  were  radically  'different, 
and  that  the  Federal  statute  did  not 
prohibit  the  possession  of  liquor  for 
the  personal  consumption  of  tiie  own- 
er, his  family,  and  his  bona  iide 
guests,  as  did  the  state  law;  and  that 
for  this  reason  also  a  conviction  of  the 
national  offense  was  no  bar  to  punish- 
ment for  the  state  offense,  since  the 
two  laws  were  clearly  separate  and 
distinct  in  this  particular,  and  the 
same  transaction  might  involve  both. 

In  Tharpe  v.  State  (Ga.)  supra,  only 
the  syllabus  by  the  court  being  re- 
ported, it  is  said :  "The  accused  was 
indicted  for  making  alcoholic  liquors. 
He  pleaded  'former  jeopardy,'  alleg- 
ing 'that  he  pleaded  guilty  in  the 
United  States  district  court  for  the 
southern  district  of  Georgia  for  the 
offense  of  violation  of  the  internal 
revenue  laws  of  the  United  States; 
.  .  .  that  the  offense  charged  is  the 
very  same  offense  as  that  he  is  now 
charged  with;  that  the  United  States 
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district  court  for  the  southern  district 
of  Geor^a  had  full  jurisdiction  to  try 
him/  The  plea  was  properly  stricken. 
It  shows  on  its  face  that  he  pleaded 
guilty  in  a  different  jurisdiction,  and 
to  an  indictment  which  charged  a 
violation  of  a  Federal  statute,  and  to 
the  commission  of  a  crime  which  is 
entirely  different  and  distinct  from 
the  one  for  which  he  was  indicted  and 
tried  in  the  state  court." 

The  cases  above  set  out,  decided 
since  the  enactment  of  the  18th 
Amendment  to  the  Federal  Constitu- 
tion and  the  National  Prohibition  Law, 
apparently  represent  the  weight  of' 
authority,  and  are  in-  harmony  with 
the  majority  of  the  cases  previously 
decided.  However,  there  are  several 
cases  in  which  a  conclusion  in  conflict 
with  the  above  has  been  reached. 

Thus,  in  State  v.  Smith  (reported 
herewith)  ante,  1220,  it  was  held  that 
since  the  adoption  of  the  18th  Amend- 
ment to  the  Federal  Constitution  a 
conviction  for  possessing  intoxicating 
liquor  under  the  Federal  law  bars  a 
prosecution  under  a  state  law  for  an 
offense  based  on  the  same  facts. 

And  in  United  States  v.  Peterson 
(1920)  268  Fed.  864,  it  was  held  that 
a  conviction  in  a  state  court  for  con- 
duct which  was  in  violation  of  the 
Federal  Prohibition  Act  was  a  bar  to 
a  prosecution  in  the  Federal  courts, 
the  court  saying  that  it  seemed  mani- 
fest that  it  was  the  intent  that  -  a 
person  should  not  be  punished  by  the 
state  and  Federal  law  for  the  same 
offense.  In  this  case  pleas  in  bar  of  a 
prosMution  under  the  National  Pro- 
hibition Act,  setting  forth^  conviction 
in  the  state  court  upon  the  same  facts, 
were  sustained. 

And  the  court  was  of  the  opinion,  ap- 
parently, in  Burrows  v.  Moran  (1921) 
—  Fla.  — ,  89  So.  Ill,  that  a  prose- 
cution under  a  state  or  Federal  pro- 
hibition act  would  be  a  bar  to  proceed- 
ings under  a  statute  of  the  other 
jurisdiction,  although,  in  this  case,  it 
does  not  appear  that  there  had  been 
a  prosecution  for  violation  of  the 
Federal  Act.  The  court  lays  down 
the  doctrine  that  the  2d  section  of 
the  18th  Amendment  confers  upon 
Congress  and  the  several  states,  "each 
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within  its  jurisdiction,  power  by  its 
own  enactments  and  procedure  to 
separately  enforce  the  commanded 
prohibitions,  such  power  in  particular 
cases  to  be  exercised  by  either  one, 
but  by  only  one  of  the  two  sovereign- 
ties, to  the  end  that  violations  of  the 
specified  organic  prohibitions  shall  be 
redressed  by  one  if  the  other  fails  to 
act,  or  by  the  first  one  to  attain  juris- 
diction in  any  case." 

Also  in  Wood  v.  Whitaker  (1921)  — 
Fla.  — ,  89  So.  118,  the  court,  in  dis- 
cussing the  effect  of  the  18th  Amend- 
ment to  the  Federal  Constitution,  said 
that,  in  order  that  its  provisions  might 
be  made  effective  under  any  and  all 
conditions  that  might  arise  and  "by 
one  enforcing  authority  if  the  other 
fails,'*  the  Amendment  expressly  con- 
ferred upon  Congress  and  the  several 
states  concurrent  power  to  enforce  its 
commands  by  appropriate  legislation. 

Several  other  cases  may  be  referred 
to  which  have  a  bearing  on  the  present 
question  as  to  whether  an  acquittal  or 
conviction  in  one  jurisdiction — state 
or  Federal — for  violation  of  prohibi- 
tion statutes  will  bar  a  prosecution  in 
the  other,  although  the  actual  de- 
cisions are  only  to  the  effect  that 
state  prohibition  laws,  not  in  conflict 
therewith,  were  not  abrogated  by  the 
18th  Amendment  and  the  Federal 
Prohibition  Law. 

Thus,  in  Re  Guerra  (1920)  —  Vt, 
— ,  10  A.L.R.  1560,  110  Atl,  224,  the 
court,  in  holding  that  a  statute  of  that 
state  forbidding  the  sale  of  intoxicat- 
ing liquor  without  a  license  was  not 
superseded  or  nullified  by  the  Federal 
War  Prohibition  Act,  said  that  it  was 
■  no  objection  to  the  concurrent  validity 
of  the  two  statutes  that  both  penalized 
the  same  act;  for  it  had  been  re- 
peatedly held  that  the  same  act  might 
constitute  a  criminal  offense  equally 
against  the  United  States  and  the 
state,  subjecting  the  guilty  party  to 
punishment  under  the  laws  of  each, 
provided  the  act  was  one  over  which 
both  sovereignties  had  jurisdiction. 
The  court,  however,  expressly  stated 
that  it  was  unnecessary  to  decide 
whether  an  acquittal  or  conviction  of 
the  violation  of  the  Federal  statute 
would  bar  a  prosecution  under  the 
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statute  of  the  state,  or  vice  versa;  tiiat 
the  authorities  were  not  in  harmony 
upon  this  question;  that  that  court 
had  said  in  State  v.  Randall  (1827) 
2  Aik.  (Vt)  89,  that  such  would  be 
the  result,  but  that  the  question  was 
not  involved  in  the  decision. 

And  in  Jones  v.  Hicks  (1920)  150 
Ga.  667.  11  A.L.R.  1315,  104  S.  E.  771, 
the  court,  in  holding  that  the  l&th 
^endment  and  the  Volstead  Act  did 
not  supersede  or  abrogate  tiie  existing 
state  prohibition  law,  said :  "It  may  be 
suggested  that  concurrent  power  to 
enforce  may  result  in  one  being  twice 
put  in  jeopardy  for  the  same  offense; 
and  that,  if  each  of  the  forty-eight 
states  retain  the  sovereign  power  to 
enforce  the  Amendment,  lack  of  uni- 
formity in  the  punishments  may  re- 
sult These  questions  likewise  were 
thoroughly  considered  by  the  Con- 
gress, as  shown  by  the  debates.  The 
constitutional  inhibition  against  being 
twice  put  in  jeopardy  for  the  same 
offense  was  also  considered  in  State 
V.  Antonio  (1816)  5  S.  C  L.  (8  Brev.) 
562,  and,  as  suggested  by  the  delibera- 
tions in  Congress,  it  was  said  that  the 
plea  of  autrefois  acquit  and  autrefois 
convict  would  doubtless  be  applicable. 
We  are  not,  however,  confronted  with 
that  question  at  present." 

In  a  case  arising  prior  to  the  adop- 
tion of  the  18th  Amendment  (State  v. 
Kenney  (1916)  88  Wash.  441, 145  Pac. 
460),  it  was  held  that,  on  a  trial  for 
giving  intoxicating  liquor  to  an  In- 
dian, the  court  properly  rejected  evi- 
dence offered  by  the  defendant  to 
show  that  he  had  been  acquitted  on  a 
like  charge  in  the  Federal  court  in 
that  state.  The  court  quoted  the 
doctrine  that  an  acquittal  or  convic- 
tion in  either  the  state  or  Federal 
court  is  not  a  bar  to  an  indictment  in 
the  courts  of  the  other  jurisdiction, 
because  the  same  transaction  may 
constitute  a  crime  under  the  laws  of 
both  jurisdictions. 

See  also  Territory  v.  Coleman  (Or.) 
under  VII.  infra,  as  to  prosecution 
under  territorial  and  Federal  statutes 
for  the  same  sale  of  liquor  to  Indians. 

Although  the  annotation  does  not 
include  cases  in  general  which  turn 
merely  on  the  fact  that  the  former 


prosecution  was  for  an  essentiAUr 
different  offense,  as  distinguished 
from  a  prosecution  for  sa^tantisUy 
the  same  offense  in  another  jurisdic- 
tion, attention  is  called  to  Smith  y. 
State  (1917)  82  Tex.  Crim.  Rep.  283, 
199  S.  W.  466,  where,  in  a  prosecution 
for  pursuing  the  occupation  or  bosi* 
ness  of  selling  intoxicating  liquor  in 
prohibition  territory,  the  defendant 
pleaded  former  jeopardy,  alleging  that 
he  had  been  convicted  in  the  United 
States  district  court  in  that  state  for 
selling  liquor  without  a  license.  And 
the  court  took  the  view  that  the  plea 
•  itself  showed  that  the  offense  alleged 
therein  was  not  the  same  as  that 
charged  in  the  case  before  it. 

b.  Conviction  for  violatinff  municipal 
ordinance  as  bar  to  FedertU  presewi- 
(ton. 

Althoufl^  holding  that  a  convietion 
in  a  state  court  for  conduct  which  was 
a  violation  of  the  National  Prohibition 
Act  was  a  bar  to  a  prosecution  in  the 
Federal  courts  for  the  same  act,  the 
court  in  United  States  v.  Peterson 
(1920)  268  Fed.  864,  held  that  a  con- 
viction for  violation  of  a  municipal  or^ 
dinance,  pursuant  to  a  grant  of  power 
given  by  the  state,  had  no  such  effect, 
but  that  the  defendant  could  still  be 
prosecuted  in  the  Federal  court  for 
violation  of  the  National  statute.  The 
court  said  that  the  concurrent  power 
given  to  the  state  did  not  authorize  it 
to  delegate  that  power  to  municipali- 
ties, but  that  it  was  a  power  which 
must  be  exercised  by  the  state  itself. 
It  was  admitted,  however,  that  the 
state  might  confer  on  municipal 
courts  and  officers  power  to  enforce, 
under  state  authority,  the  18th  Amend- 
ment, which  had  not  been  done|  in  Uiis 
instance. 

VI.  JDouUe  puniOiment  not  inflUMl 
practice. 

But  although  the  weight  of  authority 
is  to  the  effect  that  a  prosecution  and 
conviction  or  acquittal  under  the 
courts  of  one  jurisdiction — state  or 
Federal — will  not  bar  a  prosecution  in 
the  courts  of  the  other,  based  on  the 
same  act  or  transaction,  yet  it  does 
not  follow  that  punishment  will  neces- 
sarily be  imposed  and  executed  in  the 
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courts  of  both  Jurisdictions.  A  sen- 
tence in  one  jurisdiction  may  be  tak- 
en into  consideration  in  fixing  the 
penalty  in  the  other,  where  the  court 
has  a  discretion  in  the  matter,  or  the 
execution  of  the  subsequent  sentence 
may  be  suspended.  There  is  authon^ 
to  support  the  doctrine  that  punish- 
ment in  the  courts  of  each  Jurisdiction, 
even  though  not  prohibited,  should 
not,  in  practice,  be  imposed,  unless  in 
extraordinary  cases,  where  there  are 
aggravating  circumstances  or  special 
considerations  from  the  standpoint  of 
public  safety  justifying  or  requiring 
it.  Fox  V.  Ohio  (1847)  6  How.  (U.  S.) 
410,  12  L.  ed.  218;  United.  States  v. 
Amy  (1869)  14  Md.  149,  note,  Fed.  Gas. 
No.  14,445;  United  States  v.  Palan 
(1909)  167  Fed.  991;  United  States  v. 
Holt  (1921)  270  Fed.  639;  People  ex 
rel.  McMahon  v.  Westchester  County 
(1862)  1  Park.  Crim.  Rep.  (N.  Y.)  669; 
Jett  Com.  (1867)  18  Gratt  (Va.) 
988;  Re  Murphy  (1896)  6  WyOb  297, 
40  Pac.  398, 9  Am.  Crim.  Rep.  122. 

In  Fox  V.  Ohio  (U.  S.)  supra,  the 
court,  in  upholding  a  conviction  under 
a  state  statute  for  passing,  with 
fraudulent  intent,  a  counterfeit  coin, 
as  against  the  objection  that,  if  the 
state  could  fix  penalties  for  the  offense 
and  the  Federal  government  should 
denounce  a  penalty  against  the  same 
act,  a  person  might  be  liable  to  be 
twice  punished  for  the  same  crime  in 
violation  of  the  Federal  Constitution, 
said :  "It  is  almost  certain  that,  in  the 
benignant  spirit  in  which  the  institu- 
tions,  both  of  the  state  and  Federal 
systems,  are  administered,  an  offender 
who  should  have  suffered  the  penalties 
denounced  by  the  one  would  not  be 
subjected  a  second  time  to  punishment 
by  the  other  for  acts  essentially  the 
same,  unless,  indeed,  this  might  occur 
in  instances  of  peculiar  enormity,  or 
where  the  public  safety  demanded 
extraordinary  rigor.  But  were  a  con- 
trary course  of  policy  and  action 
either  probable  or  usual,  this  would  by 
no  means  justify  the  conclusion  that 
offenses  falling  within  the  competency 
of  different  authorities  to  res^ain  or 
punish  them  would  not  properly  be 
subjected  to  the  consequences  which 


those  authorities  might  ordain  and 
affix  to  their  perpetration." 

And  in  United  States  v.  Amy  (1869) 
14  Md.  149,  Fed.  Gas.  No.  14,445,  supra, 
in  a  pro'secution  for  stealing  a  letter 
containing  articles  of  value  from  a 
postoffice.  Chief  Justice  Taney,  after 
stating  that,  since  the  letter  contain- 
ing money  was  stolen  in  a  state,  the 
state  tribunals  might  undoubtedly 
have  punished  the  accused  without 
reference  to  Federal  laws,  because 
from  the  nature  of  our  government  the 
same  act  might  be  an  offense  against 
the  laws  of  the  United  States  and  also 
of  the  state,  and  be  punishable  in  both, 
said:  Tet  in  all  civilized  countries 
it  is  recognized  as  a  fundamental 
principle  of  justice  that  a  man  ought 
not  to  be  punished  twice  for  the  same 
offense;  and,  if  this  party  had  been 
punished  for  the  larceny  in  the  state 
tribunal,  the  court  would  have  felt  it 
to  be  its  duty  to  suspend  sentence,  and 
to  represent  the  facts  to  the  President, 
to  give  him  an  opportunity  of  orders 
ing  a  nolle  prosequi,  or  granting  a 
pardon.  But  there  does  not  appear  to 
have  been  any  proceeding  in  the  state 
tribunals,  or  under  the  state  laws,  to 
punish  the  offend,  and,  as  the  prison- 
er has  been  proceeded  against  accord- 
ing to  the  laws  of  the  United  States, 
and  found  guilty  by  a  Jury  selected 
and  impaneled  according  to  the  act  of 
(Congress,  we  see  no  ground  for  setting 
aside  the  verdict  or  suspending  the 
sentence,  apd  the  motion  is  therefore 
overruled." 

So,  the  court  in  United  States  v. 
Palan  (1909)  167  Fed.  991.  supra, 
while  holding  that  the  fact  that  the 
defendants  had  served  terms  of  im- 
prisonment under  a  judgment  of  the 
state  court  for  substantially  the  same 
offense  of  which  they  had  been  con- 
victed in  the  Federal  court  was  not 
technically  a  bar  to  their  being 
sentenced  to  further  imprisonment  on 
a  conviction  in  the  Federal  court,  said 
that  it  was  not  aware  of  any  instance 
in  which  a  person  who  had  been  con- 
victed and  had  undergone  the  punish- 
ment imposed  in  a  state  court  had 
been  subjected  to  another  punishment, 
upon  conviction  in  the  Federal  court, 
for  the  same  act;  that  in  tiie  absence 
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of  extraordinary   circumstances  no 

such  double  punishment  should  be  in- 
flicted; that  to  punish  one  twice  for 
the  same  offense  shocks  the  sense  of 
justice.  And  the  court  accordingly  in 
this  case  suspended  sentence,  in  view 
of  the  fulfilment  of  the  prior  sen- 
tences. 

The  court  also  in  United  States  v. 
Holt  (1921)  270  Fed.  639,  supra, 
approved  the  doctrine  that  it  is  con- 
trary to  the  nature  and  genius  of  our 
government  to  punish  an  individual 
twice  for  the  same  offense;  and  held 
^at,  while  a  conviction  of  the  defend- 
ant for  violation  of  a  state  prohibition 
law  would  not  Justify  a  Federal  court 
in  refusing  permission  to  file  an  in- 
formation against  the  same  defendant, 
based  on  the  same  transaction,  for 
violation  of  the  Volstead  Act,  in  view 
of  the  fact  that  under  that  act  offenses 
subsequent  to  the  first  conviction  were 
to  be  more  severely  dealt  with,  yet,  if 
the  defendant  pleaded  guilty  to  the 
charge,  the  circumstance  of  his  pre- 
vious punishment  would  be  given 
consideration,  a  record  would  be  made 
of  his  conviction,  to  protect  the  gov- 
ernment in  case  of  a  repetition  of 
such  acts,  and  a  nomiftal  penalty  would 
be  imposed. 

In  Jett  v.  Com.  (1867)  18  Gratt. 
(Va.)  933,  supra,  the  court,  in  reach- 
ing the  conclusion  that  the  state 
court  might  punish  the  crime  of  utter- 
ing a  forged  national  bank  note,  the 
jurisdiction  of  the  Federal  courts  not 
being  exclusive,  stated  that  it  did  not 
think  there  was  any  solid  ground  for 
the  objection  that  this  doctrine  would, 
in  its  practical  working,  lead  to  in- 
justice and  oppression,  by  subjecting 
offenders  to  double  punishment  for  the 
same  act;  that  the  court  must  suppose 
that  the  criminal  laws  would  be 
administered,  as  they  should  be,  in  a 
spirit  of  justice  and  benignity  to  the 
citizen,  and  tiiat  those  who  are  in- 
trusted with  their  execution  will  inter- 
pose to  protect  offenders  against 
double  punishment,  whenever  their 
interposition  is  necessary  to  prevent 
injustice  or  oppression;  and  that,  if 
in  any  case,  they  fail  to  do  so, 
the  wrong  will  be  redressed  by  the 
pardoning  power;  t^at  the  court  might 


clearly  assume  that  there  would  be  no 
cases  of  double  punishment  hereafter, 
as  it  presumed  there  had  been  none 
previously,  except,  perhaps,  in  cases 
of  great  enormity,  or  in  cases  attended 
by  some  peculiar  circumstances  in 
which  the  ends  of  justice  could  not  be 
ottierwise  secured. 

And  in  Re  Murphy  (1896)  5  Wyo. 
297,  40  Pac.  398,  9  Am.  Crim.  Rep.  122, 
supra,  the  court,  in  upholding  a  terri- 
torial law  punishing  bigamy,  as 
against  the  objection  that  to  do  so 
would  subject  the  offender  to  a  prose- 
cution under  the  laws  of  the  territoty 
as  well  as  under  the  laws  of  tiis 
United  States,  in  violation  of  the  con- 
stitutional provision  against  doable 
jeopardy,  said:  "In  the  interests  of 
justice,  after  a  man  has  been  tried  for 
the  offense  in  the  courts  of  the  one 
government,  the  courts  of  the  other, 
for  the  same  act,  would,  within  the 
scope  of  tiieir  auUiority,  in  some  yibj 
suffer  the  accused  to  obtain  the  benefit 
of  the  former  trial,  whether  thereon 
he  had  been  convicted  or  acquitted; 
although  such  courts  would  not  be  ab- 
solutely bound  to  extend  such  adr 
vantage  to  the  offender." 

The  language  in  the  opinion  in 
People  ex  rel.  McMahon  t.  Weat^ 
Chester  County  (1862)  1  Park.  Crim. 
Rep.  (N.  Y.)  669,  indicates  that  the 
court  entertained  ttie  view  that  it 
would  be  a  flagrant  injustice  to  punish 
one  in  both  the  state  and  the  Federal 
courts  for  substantially  the  same 
offense,  but  it  was  unnecessary  to 
decide  the  question,  as  the  proceed- 
ings in  the  Federal  court  had  not 
progressed  to  termination ;  and  it  was 
held  that  under  these  conditions  re- 
lease on  habeas  corpus  should  not  be 
granted  one  held  for  trial  in  the  state 
court. 

rn.  TerritorM  statutes. 

The  question  has  arisen  as  to 
whether  a  territory  occupies  a  differ* 
ent  relation  to  the  Federal  government 
from  that  occupied  by  a  state,  so  far 
as  concerns  the  rule  that  the  courts 
of  the  two  jurisdictions — Federal  and 
state — may  each  inflict  punishment 
for  violation  of  its  own  laws,  based 
on  the  same  act  or  transaction.  ■  On 
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Oils  qnestion  it  may  be  said  gensraUjr 
that  there  are  several  decisions' to  the 
effect  that  the  same  act  may  constitute 
an  offense  against  both  a  territory  and 
the  Federal  srovernment.  But  these 
decisions  go  only  to  the  question  of 
the  jurisdiction  of  the  territorial 
coTtrt,  in  view  of  the  fact  that  the 
same  act  may  be  punished  under  the 
laws  of  Gongress.  They  do  not  decide 
thatt  had  there  been  a  conviction  or 
acquittal  under  the  Federal  statute, 
there  might  also  be  a  prosecution  in 
the  territorial  court;  although,  in  view 
of  the  contentions  made  against  the 
jurisdiction  of  the  latter,  this  might 
be  the  inference.  As  respects  the 
Philippine  Islands,  it  appears  to  be 
settled  that  the  Federal  and  territorial 
courts  do  not  derive  their  jurisdiction 
and  authority  from  different  sov- 
ereignties, but  both  from  the  national 
government,  so  that  the  dodtrine  per- 
mitting a  prosecution  in  a  state  or 
Federal  court  notwithstanding  a  con- 
viction or  acquittal  in  the  other,  based 
on  the  same  act  or  transaction,  because 
tiie  same  act  may  constitute  an  offense 
against  the  two  different  sovereign- 
ties, is  inapplicable. 

That  the  act  of  selling  liquor  to 
Indians  may  be  made  punishable 
under  the  laws  of  a  territory  and  also 
under  the  laws  of  the  United  States 
is  held  in  Territory  v.  Coleman  (1855) 
1  Or.  191,  75  Am.  Dec.  664.  And  the 
court  apparently  approved  the  doc- 
trine that  a  defendant  in  such  a  case 
could  not  plead  the  punishment  in  one  * 
jurisdiction  in  bar  of  a  conviction  in 
the  other  jurisdiction.  It  serais,  how- 
ever, that  it  was  only  necessary  to 
pass  upon  the  validity  of  the  state 
statute  prohibiting  the  sale  of  liquor 
to  Indians,  the  validity  of  the  law 
being  denied  on  the  ground  that 
Congress  had  previously  passed  a 
statute  for  the  same  purpose;  and  it 
was  contended  that  if  the  defendant 
was  convicted  and  punished  under  the 
territorial  law,  he  might  also  be  con- 
victed and  punished  for  the  same  act 
under  the  law  of  Congress,  and  thus 
be  punished  twice  for  the  same  of- 
fense. It  does  not  appear  from  the 
report  however,  that  in  this  case  there 


had  been  a  previous  prosecution  under 
the  Federal  statute. 

And  in  State  v.  Norman  (1898)  16 
Utah,  467,  62  Pac.  986,  although  it  does 
not  appear  that  there  had  been  a  prose- 
cution in  the  Federal  court  for  the 
same  offense,  the  court,  in  upholding  a 
territorial  statute  against  adultery 
as  against  the  contention  that  the 
offense  was  punishable  only  by  the 
act  of  Congress,  laid  down  the  rule  in 
the  syllabus  that  "where  a  person 
perpetrates  an  act  which  constitutes  a 
crime  against  the  United  States,  and 
also  an  offense  against  a  territory  or 
state  and  its  local  laws,  he  is  subject 
to  punishment  by  each  government, 
and  neither  of  auch  punishments  is  in 
contravention  of  the  constitutional 
inhibition  against  the  twice  putting 
in  jeopardy  for  the  same  offense." 

To  a  similar  effect  is  Re  Murphy 
(1895)  5  Wyo.  297,  40  Pac.  398,  9  Am. 
Crim.  Rep.  122,  where  the  court  sus- 
taine(l  a  territorial  statute  punishing 
bigamy,  as  against  the  contention  that 
the  Federal  statute  punishing  the 
same  crime,  in  effect  when  the  terri- 
torial law  was  enacted,  deprived  the 
territory  of  the  power  to  legislate  on 
the  subject,  and  that  to  uphold  the 
territorial  law  would  violate  the 
constitutional  provision  against  double 
jeopardy.  The  court  said  that  the 
constitutional  provision  against  a 
second  jeopardy  invoked  in  this  case 
would  not  inhibit  the  twice  putting  one 
in  jeopardy  for  the  same  act,  but  for 
the  same  offense;  that  by  one  and  the 
same  act,  a  person  might  offend 
and  violate  the  laws  of  more  than  one 
sovereignty  to  which  he  owed  alle- 
giance, and  might  be  punishable  un- 
der the  laws  of  each  of  such 
sovereignties. 

And  it  was  held,  also,  in  Re  Murphy 
(Wyo.)  supra,  that  the  relation  of  a 
territory  to  the  Federal  government 
was  not  so  different  from  that  of  a 
state  as  to  require  the  application  of 
a  different  doctrine. 

In  a  case  in  the  United  States 
district  court  for  the  district  of 
Hawaii  (United  States  v.  Lee  Sa  Kee 
(1908)  3  Haw.  Dist.  Ct.  (Fed.)  262), 
the  court  on  a  demurrer  to  an  indict- 
ment for  the  offense  of  adultery,  based 
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on  the  ground  that  the  Federal  court 
had  no  jurisdiction  for  the  reason 
that  the  crime  of  adulteiy  was  punish- 
able under  the  laws  of  the  territory 
of  Hawaii,  said  that,  as  to  the  conten- 
tion that  a  person  committing  one  of 
the  offenses  under  consideration  in 
such  territory  would  be  liable  to  be 
tried  twice  for  the  same  offense  if 
both  the  Federal  and  territorial  laws 
were  enforced,  the  answer  was  that  he 
would  be  liable  to  be  tried  twice  for 
the  same  act, — once  for  violatins:  a 
Federal  statute  and  once  for  violating 
a  territorial  statute,  making  in  re- 
ality two  offenses.  It  does  not  appear, 
however,  from  the  report  that  there 
had  been  a  prosecution  under  the  terri- 
torial statute. 

However,  in  United  States  v.  Perez 
(1908)  3  Haw.  Diet.  Ct  (Fed.)  296, 
the  Federal  district  court  in  Hawaii 
held  that,  on  a  charge  of  adultery,  de- 
fendant could  plead  in  bar  an  acquit- 
tal in  a  territorial  court  of  Hawaii  on 
the  same  charge.  Adhering  to  Its 
former  decision  that  both  the  terri- 
torial and  the  Federal  laws  were  in 
force,  the  court  took  the  view  that,  as 
both  the  Federal  and  the  territorial 
courts  derived  their  jurisdiction  and 
authority  from  the  United  States,  the 
judgment  of  one  court  must  be  a  bar 
to  a  trial  for  the  same  offense  in  the 
other,  and  that  the  doctrine  did  not 
apply  in  the  case  of  a  territory,  as  in 
the  ease  of  a  state,  that  trial  and  con- 
viction in  one  jurisdiction — state  or 
Federal — ^Is  not  a  bar  to  a  trial  of 
substantially  the  same  offense  in  the 
other  jurisdiction. 

It  was  held,  also,  in  Grafton  v. 
United  States  (1907)  206  U.  S.  333,  51 
L.  ed.  1084,  27  Sup.  Ct.  Rep.  749,  11 
Ann.  Gas.  640,  that  one  convicted  by  a 
military  court  of  competent  jurisdic- 
tion of  the  crime  of  homicide,  as  de- 
fined by  the  Penal  Code  of  the  Philii>- 
pine  Islands,  could  not  be  tried  a  sec- 
ond time  in  a  civil  court  of  those  Is- 
lands, for  the  same  offense.  In 
this  case,  where  a  soldier  in  the 
Philippine  Islands  shot  and  killed  a 
Filipino,  and  was  acquitted  by  a 
court-martial,  but  was  afterwards 
prosecuted  in  the  civil  courts  of  the 
Islands,  and  pleaded  in  bar  of  the  pro- 


ceedings a  judgment  of  acquittal  by 
the  court-martial,  the  plea  of  doable 
jeopardy  was  ovemil^  by  the  su- 
preme court  of  the  Philippines  in  af- 
firming his  conviction.  The  case  was 
reversed  by  the  United  States  Su- 
preme Court,  which  distinguished  its 
earlier  decisions  to  the  effect  that  a 
state  and  Federal  government  may 
each  punish  the  same  act  as  an  offense 
against  its  own  sovereignty,  on  the 
ground  that  in  this  case  the  govern' 
ment  of  the  Philippines  derived  its  au- 
thority and  jurisdiction  from  the 
Federal  government  It  was  said:  It 
is  clear  that  the  cases  above  cited  are 
not  in  point  here.  The  government  of 
the  United  States  and  the  govern- 
ments of  the  several  states,  in  tlie  ex- 
ercise of  their  respective  powers,  man 
on  different  lines.  The  government  of 
the  United  States  has  no  power, 
except  as  expressly  or  by  necessary 
implication  has  been  granted  to  it, 
while  the  several  states  may  esert 
such  powers  as  are  not  inconsistent 
with  the  Constitution  of  the  United 
States  nor  wittk  a  republican  form  of 
government,  and  which  have  not  been 
surrendered  by  them  to  the  general 
government.  An  offense  against  the 
United  States  can  only'  be  punished 
under  its  authority  and  in  the  tribu- 
nals created  by  its  laws;  whereas  an 
offense  against  a  state  can  be  pun- 
ished only  by  its  authority  and  in  its 
tribunals.  The  same  act  .  .  .  may 
constitute  two  offenses,  one  against 
the  United  States  and  the  other 
against  a  state.  But  these  things  can- 
not be  predicated  of  the  relations  be- 
tween the  United  States  and  the  Phil- 
ippines. The  government  of  a  state 
does  not  derive  its  powers  from  the 
United  States,  while  the  government 
of  the  Philippines  owes  its  existence 
wholly  to  the  United  States,  and  its 
judicial  tribunals  exert  all  their  pow- 
ers by  authority  of  the  United  States. 
The  jurisdiction  and  authority  of  the 
United  States  over  that  territory  and 
its  inhabitants,  for  all  legitimate  poz^ 
poses  of  government,  is  paramount. 
So  that  the  cases  holding  that  the 
same  act  committed  in  a  state  of  the 
Union  may  constitute  an  offense 
against  the  United  States  and  also 
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a  distinct  offense  against  the  state  do 
not  Apply  here,  where  the  two  tribn- 
nals  that  tried  the  accased  «ert  all 
their  powers  under  and  by  authority 
of  the  same  government, — ^that  of  the 
United  Stiites." 

And,  conceding  that  an  exception  to 
the  general  rule,  that  an  offender 
could  not  be  twice  tried  for  the  same 
offense  against  his  will,  arose  where 
the  same  act  constituted  two  crimes, 
one  against  the  United  States  and  an- 
other against  the  state,  so  that  in  the 
latter  class  of  cases  the  offender 
could  be  punished  both  in  the  Federal 
and  state  courts,  the  court  in  United 
States  V.  Colley  (1903)  S  PhiUppine^ 
68,  held  that  this  exception  was  not 
applicable  Iso  as  to  permit  one  guilty 
of  a  crime  in  the  Philippine  Islands 
to  be  tried  both  In  tiie  civil  courts  of 
the  Islands,  and  in  the  Federal  court 
(in  this  case  a  military  tribunal),  it 
being  said  that  there  was  no  dual  sov- 
ereignty in  the  Philippines,  but  only 
one, — the  United  States. 

VIII,  OourtMnwrUal. 

The  general  question  whether  a  con- 
viction or  acquittal  in  a  military  tri- 
bunal will  bar  a  prosecution  for  the 
same  act  in  the  civil  courts,  or  vice 
versa,  is  beyond  the  scope  of  the  note. 
However,  in  some  cases  involving  this 
question,  the  courts  have  discussed 
also  the  question  under  annotation. 
That  is,  they  have  regarded  the  mili- 
tary tribunals  as  representing  the  au- 
thority of  the  Federal  government 
and  as  corresponding,  apparently,  to 
the  Federal  civil  courts  so  far  as  the 
question  under  annotation  is  con- 
cerned. In  so  far  as  these  decisions 
tarn  on  the  circamstance  that  the 
two  prosecutions  were  in  tribunals 
representing  different  jurisdictions 
they  are  of  value  in  the  note.  But  in 
so  far  as  they  involve  the  relations  of 
the  civil  and  military  tribunals,  as 
such,  to  try  and  to  punish  the  same 
misconduct,  they  are  beyond  its  scope. 
Therefore,  it  should  be  borne  in 
mind  that  at  this  point  no  attempt 
is  made  to  cover  the  general  ques- 
tion first  above  indicated,  as  to 
the  right  to  prosecute  in  both  military 
and  civil  courts  for  the  same  act. 


The  doctrine  that  a  conviction  or 
acquittal  by  the  military  tribunals 
will  not  bar  a  prosecution  in  the  state 
courts  based  on  the  same  act  has 
rested  in  several  cases,  partly  at 
least,  on  the  proposition  that  the  same 
misconduct  constituted  an  offense 
against  two  jurisdictions,  Federal 
and  state. 

Thus,  in  State  v.  Ranldn  (1867)  4 
Coldw.  (Tenn.)  146,  where  the  defend- 
ant was  indicted  for  murder  in  the 
state  court,  the  court,  in  holding  that 
a  plea  was  insufficient  to  the  effect 
that  the  defendant,  while  in  the  mili- 
tary service  of  the  United  States,  and 
subject  to  the  articles  of  war,  was 
charged,  tried,  and  acquitted  of  the 
same  annrder  with  which  he  was 
charged  in  the  indicteient,  by  a  court- 
martial,  convened  under  the  laws  of 
the  United  States,  during  the  Exist- 
ence of  a  civil  war  and  insurrection, 
said:  "The  government  of  the  United 
States  and  that  of  the  state  of  Ten- 
nessee are  both  within  its  sphere,  sep- 
arate and  distinct  sovereignties;  each 
may  and  has  provided  for  the  punish- 
ment of  offenses  against  its  own  laws; 
but  neither  can,  by  merely  providing 
for  the  punishment  of  -  offenders 
against  its  laws,  deprive  the  other  of 
the  rifi:ht  or  the  power  to  punish  of- 
fenses against  its  laws ;  and  the  mere 
fact  that  the  same  act  may  be  an  of- 
fense against  the  laws  of  both  can 
make  no  difference.  The  act  of  (Con- 
gress was  not  designed,  neither  could 
it  operate,  to  provide  a  punishment 
for  an  offense  against  the  laws  of  the 
state.  One  sovereign  may  not  admin- 
ister the  criminal  laws  of  another,  or 
oust  another  of  its  jurisdiction  to  try 
and  punish  an  offender  against  its 
laws,  by  punishing  the  same  act 
Murder  is  an  offense  against  the  laws 
of  Tennessee,  whether  the  perpetra- 
tor be  a  citizen  or  soldier;  whilst  it  is 
only  an  offense  against  the  laws  of  the 
United  States  when  committed  in  time 
of  civil  war,  insurrection,  or  rebellion, 
and  when  the  perpetrator  is  in  the 
military  service  of  the  United  States 
and  subject  to  the  articles  of  war.  It 
is  insisted  for  the  defendant  that,  to 
subject  the  defendant  to  this  prosecu- 
tion, after  he  has  been  tried  and  ac- 
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quitted  fox  the  same  alleged  murder, 
is  in  violation  of  that  provision  of  the 
Constitution  of  the  United  States 
which  declares,  'Nor  shall  any  per- 
son be  subject,  for  the  same  offense, 
to  be  twice  put  in  jeopardy  of  life  or 
limb/  Now,  is  a  party  liable  to  be 
twice  punished  for  the  .same  act,  or 
would  a  double  punishment  for  the 
same  act  be  in  violation  of  that  pro- 
vision of  the  Constitution  of  the 
United  States  ?  This  question  has 
been  several  times  before  the  Supreme 
Court  of  the  United  States.  ...  It 
will  be  seen  that,  according  to  these 
authorities,  .  .  .  both  the  civil 
and  military  tribunals  of  the  United 
States  are  in  harmony  in  holding  that 
a  party  may  be  subjected  to  different 
and  double  punishment  for  the  same 
act,  making  two  different  offenses; 
and  that  the  same  act  makes  two  dif- 
ferent offenses,  when  it  is  in  violation 
of  the  laws  of  a  state  and  also  of 
the  laws  of  the  United  States;  and 
consequently  subjecting  the  party  to 
double  punishment  for  the  same  act, 
making  two  offenses,  cannot  be  said 
to  be  in  violation  of  the  Constitution 
of  the  United  States,  by  placing  the 
party  twice  in  jeopardy  for  the  same 
offense.  The  fact  that  the  offense  may 
be  distinguished  by  the  same* name, 
and  the  punishment  prescribed  by  the 
laws  of  both  governments  the  same, 
can  make  no  difference." 

See  also  Pearson  v.  State  (1874)  1 
Shannon,  Cas.  (Tenn.)  311,  holding 
that  the  state  courts  had  jurisdiction 
to  try  and  punish  one  for  murder  com- 
mitted in  Tennessee  in  1865,  as 
against  the  contention  that  that  state 
was  at  the  time  in  the  occupation  of 
the  Federal  forces,  that  the  defendant 
was  in  the  military  service  of  the 
United  States,  and  was  only  subject 
to  punishment  under  military  regula- 
tions. 

And  in  holding  that  a  conviction  of 
an  officer  in  the  National  Guard  by  a 
court-martial,  of  conduct  unbecoming 
an  officer  and  a  gentleman,  and  preju- 
dicial to  good  order  and  military 
discipline,  and  of  making  a  false  cer- 
tificate of  account,  followed  by  sen- 
tence of  dismissal  from  the  service,  did 
not  stand  in  the  way  of  his  prosecu- 


tion in  the  civil  court  for  grand 
larceny,  based  on  the  same  facts,  the 
court  in  People  v.  Wendel  (1908)  69 
Misc.  354,  112  N.  Y.  Supp.  301,  re- 
ferred to  the  fact  that  the  same  act 
may  be  an  offense  against  two  juria- 
dictions,  and  may  legally  subject  the 
offender  to  be  tried  and  punished  un- 
der both.  An  appeal  was  dismissed  in 
(1908)  128  App.  Div.  437,  112  N.  Y. 
Supp.  837. 

An  acquittal  before  a  court-martial 
for  giving  intelligence  to  the  enemy, 
in  violation  of  the  articles  of  war,  was 
held  in  United  States  v.  Cashiel  (1863) 
1  Hughes,  662,  Fed.  Cas.  No.  14,744, 
not  a  bar  to  a  prosecution  before  a 
state  court  for  inciting,  setting  on 
foot,  assisting,  or  engaging  in  a  re- 
bellion or  insurrection  against  the 
authority  of  the  United  States,  al- 
though the  facts  charged  in  each  case 
were  substantially  the  same. 

In  Re  Stubbs  (1905)  133  Fed  1012. 
it  was  held  that  an  acquittal,  on  a 
trial  in  a  state  court,  of  a  soldier  of 
the  charge  of  murder,  is  not  a  bar  to 
his  prosecution  by  a  court-martial  on 
the  charge  of  conduct  to  the  prejudice 
of  the  good  order  and  military  disci- 
pline, although  the  act  charged  is 
identical  with  the  act  alleged  in  the 
information  for  murder. 

And  the  plea  that  the  accused  has 
been  tried  in  the  supreme  court  of 
the  state  on  the  charge  of  manslaugh- 
ter has  been  said  not  to  be  a  bar  to 
his  prosecution  by  the  military  courts, 
although  sustained  by  the  same  evi- 
dence and  involving  the  same  facts. 
Pleas,  before,  and  Jurisdiction  ofi 
Courts-Martial  (1842)  3  Ops.  Atty. 
Gen.  749.  To  the  same  effect  is 
Howe's  Case  (1864)  6  Ops.  Atty.  Gen. 
506. 

With  the  correctness  of  the  de- 
cision on  the  ultimate  question 
in  the  above  cases,  as  to  whether  a 
trial  followed  by  conviction  or  ac- 
quittal in  a  military  tribunal  will 
bar  a  prosecution  in  a  state  court, 
or  vice  versa,  the  present  annotation 
is  not  concerned.  This  is  further  ex- 
emplified by  reference  to  Coleman  v. 
Tennessee  (1879)  97  U.  S.  609,  24  L 
ed.  1118,  where  a  soldier  of  the  United 
States  Army,  convicted  of  murder  in 
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TennesBee  by  a  military  court-martial 
while  that  state  was  in  the  military 
occupation  of  the  United  States,  was 
held  not  subsequently  amenable  to  the 
laws  of  that  state  then  in  force  for 
the  same  offense,  the  case  turning  on 
the  effect  of  military  occupation  of 
enemy  territory.  On  the  question  un- 
der annotationp  the  court  said:  "In 
thus  holding,  we  do  not  call  in  ques- 
tion the  correctness  of  the  general 
doctrine  asserted  by  the  supreme 
court  of  Tennessee, — that  the  same 
act  may,  in  some  instances,  be  an  of- 
fense against  two  governments,  and 
that  the  transgressor  may  be  held 
liable  to  punishment  by  both  when 
tiie  punishment  is  of  such  a  character 
that  it  can  be  twice  inflicted,  or  by 
either  of  the  two  governments  if  the 
punishment,  from  its  nature,  can  be 
only  once  suffered.  It  may  well  be 
that  the  satisfaction  which  the  trans- 
gressor makes  for  the  violated  law  of 
the  United  States  is  no  atonement  for 
the  violated  law  of  Tennessee.  But 
here  there  is  no  case  presented  for  the 
application  of  the  doctrine." 

In  Re  Fair  (1900)  100  Fed.  149.  it 
was  held  that  a  soldier  acquitted  be- 
fore a  United  States  court-martial  of 
the  charge  of  manslaughter,  to  the 
prejudice  of  good  order  and  mili- 
tary discipline,  by  the  shooting  of  a 
deserter  in  obedience  to  orders,  can- 
not be  tried  for  murder  by  a  state 
court,  since  an  ofRcer  or  agent  of  the 
United  States  who  does  an  act  which 
is  within  the  scope  of  his  authority 
as  such  officer  or  agent  cannot  be  held 
to  answer  therefor  under  the  crimi- 
nal laws  of  another  and  different 
govermnent. 

It  was  held  in  United  States  v.  Gol- 
ley  (1903)  3  Philippine,  68.  that  a 
soldier  in  the  United  States  Army  in 
the  Philippines,  who  was  duly  tried, 
convicted,  and  sentenced  by  a  court- 
martial  for  murder,  could  not  be  after- 
wards tried  by  the  civil  courts  of  the 
Islands  for  the  same  crime,  although 
tb«  military  authorities  had  declined 
to  «cecute  the  sentence  because  of  the 
amnesty  proclamation  of  the  Presi- 
dent, and  had  turned  the  accused  over 
to  th«  civil  authorities.  The  court 
took  the  view  that  the  provisions  of 
16  A.L.R.— 79. 


the  Federal  Constitution,,  made  ap- 
plicable to  the  Philippine  Islands, 
against  double  jeopardy,  prohibited 
the  second  trial;  and  declined  to  apply 
the  exceptions  which  it  was  conceded 
might  exist  respecting  crimes  against 
both  the  sovereignty  of  the  United 
States  and  of  the  state,  because  In  the 
Philippines  there  was  no  dual  sever- 
eigniy,  but  only  that  of  the  United 
States. 

In  this  connection  see  also  Grafton 
V.  United  States  (1907)  206  U.  S.  333, 
61  L.  ed.  1084.  27  Sup.  Ct.  Rep.  749, 
11  Ann.  Cas.  640.  under  VII.  supra, 
dealing  with  the  question  of  the  right 
to  punish  one  in  the  civil  courts  of 
the  Philippine  Islands  who  had  been 
previously  tried  by  the  military  au- 
thorities. 

Among  other  cases  not  within  the 
scope  of  the  annotation,  but  involving 
the  effect  of  an  acquittal  by  a  civil 
tribunal  as  a  bar  to  a  trial  by  the 
military  authorities,  or  vice  versa,  are 
Re  Esmond  (1886)  6  Mackey  (D.  C.) 
64,  and  United  States  v.  Clark  (1887) 
31  Fed.  710. 

MX.  MtaceOaneoua. 

One  New  York  case  turns  on  the 
principle  that  a  judgment,  at  least  in 
the  Federal  court,  is  necessary  to  pre- 
clude prosecution  in  the  state  court, 
and  that  the  latter  is  not  ousted  of 
jurisdiction  merely  because  a  prose- 
cution based  on  the  same  transaction 
has  previously  been  begun  in  the 
former.  Thus,  where  the  captain  and 
other  officers  of  a  boat  operating  on 
the  Hudson  river  were  charged  in  the 
state  court  with  murder  through  crim- 
inal mismanagement  of  the  boat, 
under  a  state  statute,  and  also  previ- 
ously in  the  Federal  court  with  man- 
slaughter for  the  same  misconduct, 
under  Federal  statutes,  and  sought  re- 
lief on  habeas  corpus  from  an  arrest 
under  a  warrant  issued  from  the  state 
court,  the  court  in  People  ex  rel.  Mc- 
Mahon  v.  Westchester  Ounty  (1852) 
1  Park.  Grim.  Rep.  (N.  Y.)  659,  said 
that  the  question  was  whether  the 
prisoners  were  liable  to  be  proceeded 
against  in  the  state  courts,  or  wheth- 
er those  courts  were  ousted  of  their 
jurisdiction  by  that  of  the  Federal 
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court;  and  that  the  fact  that  the  Fed- 
eral court  had  already  instituted 
proceedings,  and  thus  assumed  juris- 
diction, was  not  material  on  this 
inquiry,  for  it  was  the  termination, 
and  not  the  commencement,  of  pro- 
ceedings in  one  court  which  might  be 
pleaded  in  another;  and  that  it  was 
therefore  unnecessary  to  dwell  upon 
the  consideration  which  was  pressed 
on  the  argument  that  the  prisoner 
might  be  in  danger  of  being  twice 
convicted  for  the  same  offense,  since 
the  time  to  raise  this  objection  had 
not  yet  arrived,  and  that  when  it 
should  arrive  the  several  courts  would 
be  able  to  afford  the  adequate  relief 
against  what  would  be  so  flagrant  a 
wrong.  The  court  proceeded  to  dis- 
cuss the  question  whether  the  juris- 
diction of  the  Federal  authorities  was 
exclusive,  and  held  that  the  absence 
of  jurisdiction  in  the  state  courts  was 
not  so  clear  as  to  warrant  a  discharge 
on  habeas  corpus. 

The  Federal  Statute  of  1913  (Comp. 
Stat.  §§  8603-8604,  4  Fed.  Stat.  Anno. 
2d  ed.  pp.  673,  576),  providing  a  pen- 
alty for  certain  acts,  among  which  are 
the  stealing  of  interstate  freight  from 
railroad  cars  or  the  receiving  or  hav- 
ing the  same  in  possession,  knowing 
that  it  has  been  stolen,  expressly  pro- 
vides that  nothing  in  the  act  should 
be  held  to  take  away  or  impair  the 
jurisdiction  of  the  courts  of  the  sever- 
al states  under  the  laws  thereof,  and 
that  a  judgment  of  conviction  or  ac- 
quittal on  the  merits  under  the  laws 
of  any  state  shall  be  a  bar  to  any 
prosecution  under  the  Federal  statute 
for  the  same  act  or  acts.  The  case  of 


United  States  v.  Porria  (1918)  255 
Fed.  172,  applies  the  latter  provision 
in  the  statute,  holding  that  on  a  prose- 
cution under  an  indictment  charging 
the  defendant  with  having  in  his 
possession  certain  proper^,  a  for- 
eign shipment,  the  same  having  been 
stolen,  a  plea  of  conviction  in  the 
state  court  upon  the  charge  of  receiv- 
ing and  aiding  in  concealing  and  with- 
holding the  same  property  should  be 
sustained.  But  it  was  held  tiiat  a 
plea  should  not  be  sustained  as  to  a 
charge  in  the  Federal  court  of  larceny 
of  the  property,  since  the  same  char- 
acter and  degree  of  proof  were  no* 
necessary  to  establish  the  two  offenses. 

Where  one  was  acquitted  of  amrder 
by  a  state  court  of  competent  juiift- 
diction,  after  trial,  it  was  held  In 
United  States  v.  Mason  (1909)  213 
U.  S.  115,  53  L,  ed.  725,  29  Sup.  a 
Rep.  480,  that  the  acquittal  was  a  bar 
to  so  much  of  an  indictment  for  con- 
spiring criminally  in  violation  of  the 
Federal  statute  which  prescribes  a 
punishment  for  conspiracy  to  threa^ 
en  or  intimidate  any  citizen  in  the 
free  exercise  of  enjoyment  of  any 
right  or  privilege  secured  to  him  by 
the  Federal  Constitution  or  laws,  and 
provides  that,  if,  in  the  act  of  violating 
the  statute,  any  other  felony  or  mis- 
demeanor is  committed,  the  offender 
shall  be  punished  for  the  same  witii 
such  punishment  as  attaches  to  the 
felony  or  misdemeanor  by  the  lava 
of  the  state  in  which  the  crime  was 
committed,  as  sought  to  enforce  the 
latter  provision  by  charging  him  witt 
the  commission  of  such  murder. 

R.  E.  H. 


BEN  B.  UNDSEY,  PIflf.  in  Err., 

V, 

PEOPLE  OF  THE  STATE  OF  COLORADO  EX  BEL.  JOHN  A.  RUSH, 

District  Attorney.. 

Colorado  JSuprema  Court  (In  BanoJ-^Apra  7,  1010, 
(66  Colo.  343,  181  Pac.  531.) 

Evidence  —  privileged  communications  —  to  judge  of  javenile  court 

1.  A  confidential  communication  by  a  child  to  a  judge  of  the  juvenile 
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court,  with  respect  to  a  crime  which  had  been  committed  in  the  com- 
munity, is  not  privileged  in  a  prosecution  against  the  alleged  perpetrator 
of  the  crime. 

iSee  note  on  this  question  beginning  on  page  1263.] 


Contempt  —  crimina]  —  refusal  to 
answer  qnestions. 

2.  Refusal  of  a  witness  to  answer 
a  question  in  a  single  case  which  ob- 
structs the  administration  of  justice 
is  a  criminal  contempt. 

[See  6  R.  G.  L.  497.] 

—  Eiuimary  panishment. 

3.  Summary  punishment  may  be  in- 
flicted without  affidavit,  notice,  rule 
to  show  cause,  or  other  process,  upon 
one  refusing  to  answer  a  question  in 
a  criminal  case,  to  the  obstruction  of 
the  administration  of  justice. 

[See  6  R.  C.  L.  622,  623.] 

Constitational  law  —  doe  procesa  — 
contempt. 

4.  One  sruilty  of  direct  criminal  con- 
tempt cannot  complain  that  he  was 
denied  due  process  of  law,  if  in  re- 
sponse to  .a  petition  for  citation  he 
was  permitted  to  file  a  defense,  and 
amend  it  twice,  and  was  only  punished 
after  he  had  failed  to  present  a  valid 
one. 

Evidence  —  effect  of  statute. 

6.  A  child  is  not  deemed  to  be  a 
juvenile  delinquent  the  moment  an  of- 
fense is  presumed  to  have  been  com- 
mitted by  him,  so  as  to  make  operative 
a  statute  providing  that  any  child 
committing  certain  acts  shall  be 
deemed  a  juvenile  delinquent,  and 
shall  be  proceeded  against  as  such  in 
the  manner  prescribed  by  the  statute, 
and  that  any  evidence  given  in  such 
case  shall  not  in  any  other  case  or 
proceeding  whatever  be  made  evi- 
dence against  such  child,  so  as  to 
make  privileged  communications  made 
by  him  to  the  judge  of  the  juvenile 
court  before  proceedings  are  actually' 
instituted  against  him. 


—  commonications  to  public  oflBcer  — 
privilege. 

6.  The  judge  of  the  juvenile  court 
cannot  refuse  to  disclose  communica- 
tions made  to  him  by  a  juvenile  de- 
linquent under  a  statute  providing 
that  a  public  officer  shall  not  be  ex- 
amined as  to  communications  made  to 
him  in  official  confidence,  when  the 
public  interest,  in  the  judgment  of  the 
court,  would  suffer  by  the  disclosure, 
if  the  court  directs  him  to  make  the 
disclosure. 

—  communications  to  judge. 

7.  A  judge  of  a  court  of  record  is 
not  privileged  from  testifying  in  a 
criminal  proceeding  as  to  communica- 
tions which  have  been  made  to  him  in 
his  official  capacity. 

[See  28  R.  G.  L.  673.] 

—  communications  to  attorney. 

8.  Communications  by  a  child  to  a 
judge  of  the  juvenile  court,  made  be- 
fore the  institution  of  proceedings 
against  the  child,  cannot  be  regarded 
as  privileged  as  made  in  the  relation 
of  attorney  and  client,  if  the  judge  is 
prohibited  by  statute  from  acting  as 
an  attorney  and  counselor. 

[See  28  R.  C.  h.  572,  573.] 

—  in  loco  parentis. 

9.  Communications  by  a  juvenile 
delinquent  to  the  judge  of  the  juve- 
nile court  are  not  privileged  on  the 
theory  that  the  judge,  under  the  pow- 
ers conferred  by  the  state  in  its  ca- 
pacity as  parens  patrise,  stands  in 
loco  parentis  to  the  child. 

[See  28  R.  C.  L.  517.] 
Witness  —  privilege  —  who  can  claim. 

10.  The  privilege,  if  any,  as  to  com- 
munications by  a  juvenile  delinquent 
to  the  judge  of  the  juvenile  court, 
cannot  be  claimed  by  other  persons  on 
trial  for  crime. 


(Bailey,  Scott,  and  Allen,  JJ.,  dissent.) 


Ebbor  to  the  District  Court  for  Denver  County  (Perry,  J.)  to  review 
a  judgment  imposing  a  fine  upon  defendant  for  contempt  of  court.  Af- 
firmed. 

Statement  by  Burice,  J.:  in  error  (who  is,  and  at  all  times 

From  a  judgment  of  the  court  be-  hereinafter  mentioned  was,  judge  of 
low  imposing  a  fine  upon  plaintiff    the  Juvenile  court  of  the  eity  and 
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county  of  Denver)  -for  contempt  of 
court  in  refusing  to  testify,  he  pros- 
ecutes this  writ. 

The  case  of  People  v.  Bertha 
Wright  was  on  trial  in  the  criminal 
division  of  the  district  court  of  the 
city  and  county  of  Denver,  The 
defendant  in  that  case  was  being 
prosecuted  on  the  charge  that  she 
had  murdered  her  husband,  John  A. 
Wright.  In  the  course  of  the  trial 
Neal  Wright,  the  twelve-year-old 
son  of  Bertha  Wright,  was  called  as 
a  witness  and  testified  in  her  behalf. 
Thereupon  the  prosecution  called 
the  plaintiff  in  error  for  the  pur- 
pose of  discrediting  the  said  Neal 
Wright,  by  showing  that  he  had 
made  admissions  to  plaintiff  in  error 
contrary  to  his  sworn  testimony. 
Counsel  for  the  defendant,  Bertha 
Wright,  first  objected  on  her  behalf 
to  the  plaintiff  in  error  testifying  at 
all,  on  the  ground  that  any  state- 
ment made  to  him  by  Neal  Wright 
was  made  in  confidence.  The  objec- 
tion was  overruled.  Plaintiff  in 
error  thereupon  testified,  in  sub- 
stance, that  he  first  met  Neal 
Wright  early  in  May  when  he  came 
to  plaintiff's  chambers  in  company 
with  a  friend  to  discuss  matters 
connected  with  the  murder  case; 
that  he  again  saw  Neal  Wright  at 
the  latter's  home  about  May  18th 
and  had  a  further  talk  with  him  on 
the  same  subject;  that  thereafter, 
on  the  same  day  and  in  the  same 
place,  he  had  a  conference  with  said 
Neal  Wright  at  which  no  third  per- 
son was  present.  Plaintiff  was  then 
asked  the  following  question : 
"During  that  time  that  you  had 
him  separate  and  apart  from  the 
others,  state  whether  or  not  he  told 
you  that  at  the  time  his  father  was 
shot  on  the  13th  day  of  April,  1915, 
at  this  same  house,  his  mother  was 
standing  with  the  gun,  holding  it 
with  both  her  hands  as  she  fired  the 
shot,  and  that  Neal  was  then  stand- 
ing in  the  doorway  of  the  folding 
doors  between  the  parlor  and  the 
hall,  or  in  substance  that?"  to 
which  question  plaintiff  replied, 
"That,  if  your  Honor  please,  brings 
me  into  a  conversation  that  I  had  in 
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confidence  with  this  boy,  and  I  will 
not  state  whether  I  did  or  did  not,  or 
anything  he  said  to  me,  and  I  would 
like  to  give  my  reasons  why  I  con- 
sider it  a  privileged  communica- 
tion." Plaintiff  further  stated  that 
the  communications  made  by  the 
boy  to  him  at  the  time  in  question 
were  "indirectly"  in  a  case  pending 
before  him;  that  such  a  case  was 
now  pending;  that  at  the  time  the 
communications  were  made  he  an- 
ticipated there  would  be  such  a  case; 
that  he  did  not  think  there  was  a 
case  pending,  but  that  he  considered 
"a  child  becomes  a  ward  of  the  state 
when  an  offense  is  committed;" 
that  the  communication  in  question 
was  in  absolute  confidence.  Assured 
by  the  district  attorney  that  when 
Neal  Wright  was  on  the  witness 
stand  he  had  consented  to  plain- 
tiff's answering  this  question,  plain- 
tiff replied :  "I  contend  that  he  has 
no  right  to  weigh  what  I  wish  to 
do."  The  court  thereupon  ruled 
plaintiff  to  answer,  and  he  refused. 
Warned  by  the  trial  judge  that  he 
was  disobeying  an  order  of  court, 
he  answered :  "I  differ  with  your 
Honor  on  the  law."  Again  ordered 
to  answer  the  question,  he  again  re- 
fused, expressly  upon  the  ground 
that  the  communication  thus  called 
for  was  privileged.  Thereupon  a 
petition  for  a  citation  in  contempt 
was  prepared  and  filed  by  the  dis- 
trict attorney  by  order  of  court; 
the  citation  was  issued  and  respond- 
ent moved  to  strike  certain  portions 
thereof.  This  motion  was  sustained 
in  part  and  denied  in  part.  There- 
upon an  oral  motion  was  made  to 
dismiss  the  petition  for  want  of  suf- 
ficient facts,  which  motion  was 
overruled..  Plaintiff  in  error  th«i 
answered,  to  which  answer  a  de- 
murrer was  filed  and  sustained.  An 
amended  answer  was  filed,  and  a 
motion  to  make  the  same  more  spe- 
cific, which  motion  was  sustained, 
and  an  amendment  to  the  said 
amended  answer  filed.  The  district 
attorney  thereupon  filed  a  motion  to 
strike  this  amendment  from  the 
files  as  evasive,  not  responsive^  in- 
consistent with  facts  theretofore 
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Specifically  pleaded  by  plaintiff  in 
error,  and  incdnsistent  with  his 
sworn  testimony,  and  for  judgment 
on  the  pleadings.  This  motion  was 
sustained,  and  judgment  entered  im- 
posing a  fine  upon  plaintiff  -in  error 
for  "wilful,  deliberate,  and  gross 
contempt." 

The  answer,  amended  answer, 
and  amendment  to  the  amended 
answer  of  plaintiff  in  error  are 
largely  statements  of  conclusions  of 
law  and  arguments  thereon.  Aside 
from  such,  these  pleadings  set  forth 
the  following  facts: 

Early  in  May,  1915,  Neal  Wright 
came  to  the  chambers  of  plaintiff  in 
error  in  company  with  a  friend,  and 
in  the  presence  of  both  stated  that 
he  fired  the  shot  which  killed  his 
father.  May  15,  1915,  plaintiff  in 
error  went  to  the  home  of  Neal 
Wright,  where,  in  the  presence  of 
other  persons,  said  Neal  Wright  re- 
peated in  detail  this  statement.  On 
the  suggestion  of  plaintiff  in  error, 
he  then  held  a  conference  with  the 
boy  apart  from  the  others.  This 
conference  was  had  by  the  consent 
of  his  mother.  Bertha  Wright,  her 
friends,  and  her  attorney,  and  upon 
the  assurance  that  whatever  was 
said  would  be  accepted  as  confiden- 
tial. In  that  conference  he  assured 
Neal  Wright  that  whatever  he  then 
said  could  not  be  used  against  him, 
and  could  not  be  used  in  any  court 
against  his  mother.  During  the 
conference  Neal  Wright  once  or 
twice  said,  "They  couldn't  make 
you  testify  as  to  what  I  am  telling 
you,  could  they?"  and  was  each 
time  assured  that  they  could  not. 
In  addition  to  the  foregoing,  the 
amendment  to  the  amended  an- 
swer recites,  in  substance,  that 
on  the  18th  day  of  April,  1915, 
Netd  Wright  said  to  the  plaintiff  in 
error:  "I  killed  my  father.  He 
beat  up  my  mother,  and  I  made  up 
my  mind  that  sooner  or  later  I 
would  have  to  lay  him  out."  That 
thereupon  he  v/as  taken  in  charge 
as  a  delinquent  child,  and  proceed- 
ings were  instituted  (no  date  is  giv- 
en) against  said  Neal  Wright,  and 
from  that  date  he  was  declared  a 
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delinquent  child ;  that  such  proceed- 
ings have  ever  since  been  pending, 
and  are  still  pending  (at  the  time 
of  the  filing  of  ttie  pleading), 
against  the  said  Neal  Wright,  and 
appear  upon  the  docket  of  said 
juvenile  court  for  trial  as  of  the 
14th  day  of  October,  1915;  "that  at 
the  date  mentioned,  under  and  by 
virtue  of  the  law  of  Colorado  de- 
signed to  protect  delinquents  from 
publicity  pending  investigation  in 
the, case,  no  proceedings  were  en- 
tered of  record,  but  that  the  same 
remained  in  the  breast  of  this  re- 
spondent, as  chancellor,  and  were 
pending  without  number  and  date, 
under  the  rules  and  policy  of  said 
juvenile  court,  and  are  now  pending, 
by  number  and  date,  as  by  the  rec- 
ords of  said  court,  ready  to  be  pro- 
duced, will  more  fully  appear." 

Messrs.  O.  N.  Hilton,  Caesar  A, 
Roberts,  and  Leslie  H.  Roberts,  for 

plaintiff  in  error: 

A  judge  of  a  court  of  record  ought 
not  only  to  be  exempted, .  but  prohib- 
ited, from  testifying. 

Buccleuch  v.  Metropolitan  Bd.  of 
Works,  L.  R.  5  H.  L.  429,  41  L.  J.  Exch. 
N.  S.  137,  27  L,  T.  N.  S.  1,  8  Eng.  Rul. 
Cas.  455;  Maitland  v.  Zango,  14  Wash. 
92,  44  Pac.  117;  Rogers  v.  State,  60 
Ark.  76,  31  L.R.A.  465,  46  Am.  St.  Rep. 
154,  29  S.  W.  894;  Reg.  v.  Petrie,  20 
Ont.  Rep.  317;  Reg.  v.'Gazard,  8  Car. 
&  P.  595;  Reg.  v.  Harvey,  8  Cox,  C.  C. 
99;  Wigmore,  Ev.  §  2372;  Jones,  Ev. 
3d  ed.  I  764;  Stephens,  Ev.  art.  Ill; 
People  V.  Pratt,  133  Mich.  125,  67 
L.R.A  923,  94  N.  W.  752;  People  v. 
Barker,  60  Mich.  277,  1  Am.  St  Rep. 
601,  27  N.  W.  639.  ^ 

A  judge  as  a  public  officer  cannot 
be  compelled  to  give  in  evidence  those 
matters  which  relate  to  the  state  and 
the  citizen  accused  by  the  state. 

Stephens,  Ev.  art.  112;  Beatson  v. 
Skene,  6  Hurlst.  &  N.  838,  157  Eng. 
Reprint,  1415,  29  L.  J.  Exch.  N.  S.  430, 
6  Jur.  N.  S.  780,  2  L.  T.  N.  S.  378,  8 
Week.  Rep.  544;  Totten  v.  United 
States,  92  U.  S.  105,  23  L.  ed.  605; 
United  States  v.  Six  Lots,  1  Woods, 
234,  Fed.  Caa.  No.  16,299;  Re  Lamber- 
ton,  124  Fed.  446;  Stegall  v.  Thurman, 
175  Fed.  813 ;  Worthington  v.  Scrib- 
ner,  109  Mass.  487,  12  Am.  Rep.  736. 

Where  defendant  was  denied  his 
right  to  make  full  proof  of  his  de- 
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fense,  and  his  defense  was  stricken 
out  arbitrarily,  such  action  was  a  de- 
nial of  his  fundamental  rights. 

Greig  v.  Ware,  25  Colo.  184,  55  Pac. 
163;  Hovey  v.  Elliott,  167  U.  S.  409, 
42  L.  ed.  216,  17  Sup.  Ct.  Rep.  841; 
Walter  Cabinet  Co.  v.  Russell,  250  111. 
416,  95  N.  E.  462;  Summerville  v. 
Kelliher,  144  Cal.  155,  77  Pac.  889; 
McNamara  v.  McNamara,  86  Neb.  631, 
27  L.R.A,(N.S.)  1062,  126  N.  W.  94,  21 
Ann.  Cas.  451;  Gordon  v.  Gordon,  141 
111.  160,  21  L.R.A.  387,  33  Am.  St.  Rep. 
294,  30  N.  E.  446;  Meacham  v.  Bear 
Valley  Irrig.  Co.  145  Cal.  606,%  68 
L.R.A.  600,  79  Pac.  281;  Foley  v. 
Foley,  120  Cal.  33,  65  Am.  St.  Rep. 
147,  52  Pac.  122;  Trough  v.  Trough, 
59  W.  Va.  464,  4  L.R.A.(N.S.)  1185, 
115  Am.  St.  Rep.  940.  53  S.  £.  630,  8 
Ann.  Cas.  837;  Peel  v.  Peel,  50  Iowa, 
521;  Haldane  v.  Eckford,  L.  R.  7  Eq. 
425,  38  L.  J.  Ch.  N.  S.  372,  20  L.  T. 
N.  S.  389,  17  Week.  Rep.  570. 

In  controversies  affecting  the  cus- 
tody of  an  infant,  his  interest  and 
welfare  are  the  primary  and  control- 
ling question  by  which  the  court  must 
be  guided. 

Wilson  V.  Mitchell.  48  Colo.  454, 
30  L.R.A.(N.S.)  507,  111  Pac.  21; 
Breene  v.  Breene,  51  Colo.  342,  117 
Pac.  1000;  People  ex  rel.  Broxholm  v. 
Parks,  57  Colo.  458,  141  Pac.  994 ;  Peo- 
ple ex  rel.  Flannery  v.  Bolton,  27  Colo. 
App.  39,  146  Pac.  489;  Re  Stittgen.  110 
Wis.  625,  86  N.  W.  563;  Lindsay  v. 
Lindsay,  257  111.  328,  45  L.R.A.(N.S.) 
908,  100  N.  E,  «92,  Ann.  Cas.  1914A. 
1222;  Shallcross  v.  Shallcross,  135  Ky. 
418,  122  S.  W.  223;  CuUins  v,  Wil- 
liams, 156  Ky.  57.- 160  S.  W.  733;  Peo- 
ple V.  Atwood,  188  Mich.  36,  154  N.  W. 
112. 

Messrs.  Leslie  E.  Hubbard,  Attor- 
ney General,  and  Bertram  B.  Beshoar, 
Assistant  Attorney  General,  for  the 
defendant  in  error: 

Section  7274  of  the  Revised  Stat- 
utes does  not  render  the  communica- 
tion of  Neal  Wright  to  defendant  a 
privileged  communication. 

Kitz  V.  Buckmaster,  45  App.  Div. 
283,  61  N.  Y.  Supp.  64;  State  v.  Snow- 
den,  23  Utah,  318,  65  Pac.  479;  State 
v.  Louanis,  79  Vt  463,  65  Atl.  532,  9 
Ann.  Cas.  194;  Booren  v.  McWilliams, 
26  N.  D.  558,  145  N.  W.  410,  Ann.  Cas, 
1916A,  388;  Harris  v.  Daugherty,  74 
Tex.  1,  15  Am.  St.  Rep.  812,  11  S.  W. 
921 ;  State  v.  Hoben,  36  Utah,  186,  102 
Pac.  1000;  Burdett  v.  Com.  103  Va. 
838,  68  L.R.A.  251,  106  Am.  St.  Rep. 
916,  48  S.  E.  878;  Coleman  v.  Roberta, 


US  Ala.  323,  36  L.R.A.  84.  69  Am.  St 
Rep.  111.  21  So.  449;  Holman  v.  State, 
106  Ind.  513,  5  N.  E.  556;  Green  Coun- 
ty V.  Rose,  38  Mo.  390;  Re  Teitelbaum, 
84  App.  Div.  351,  82  N.  Y.  Supp.  887; 
Re  Le  Prohon,  102  Me.  465,  67  Atl. 
317,  10  Ann.  Cas.  1116;  Ehrhardt  v. 
Stevenson,  128  Mo.  App.  47G,  106  S. 
W.  1118;  Re  Young,  33  Utah,  382,  17 
L.RJV.(N.S.)  108,  126  Am.  St  Rep. 
843.  94  Pac.  731,  14  Ann.  Cas.  696; 
Lanum  v.  Patterson,  151  111.  App.  36; 
Cronin  v.  Court  of  Honor,  187  III.  App. 
480;  People  v.  Pratt,  133  Mich.  125, 
67  L.R.A.  930,  94  N.  W.  752;  1  GreenL 
Ev.  16th  ed.  §  244c;  Pieraon  t.  Steortz. 
Morris  (Iowa)  136, 

The  fact  that  defendant  is  judge  of 
the  juvenile  court  does  not  in  itsdf 
render  all  communications  made  to 
him  privileged. 

Hawes,  Jurisdiction,  §  1;  Wigmore, 
Ev,  §§  1762,  2285 ;  Reg.  v.  Richardson, 
3  Fost.  &  F.  693 ;  Marks  v.  Beyfus,  L 
R.  25  Q.  B.  Div.  494 ;  Colias  v.  People, 
60  Colo.  230,  153  Pac.  224;  Shallcross 
v.  Shallcross,  135  Ky.  418,  122  S.  W. 
228;  People  ex  rel.  Atty.  Gen.  v.  News- 
Times  Pub.  Co.  36  Colo.  253.  84  Pac 
912;  Wyatt  v.  People,  17  Colo.  252,  28 
Pac.  961;  Bloom  v.  People,  23  Colo. 
416,  48  Pac  619;  Cooper  v.  People,  15 
Colo.  837,  6  L£.Jl  430,  22  Pac  790; 
State  V.  Kaiser,  8  LJUV.  684,  note. 

Burke,  J.,  delivered  the  opinion 
of  the  court: 

Plaintiff  in  error  contends  that  he 
has  been  denied  due  process  of  law. 
A  contempt  committed  in  the  imme- 
diate presence  of  the  court,  while 
sitting  as  such,  is 
a  direct  contempt.  SSStSj^T 
13  C.  J.  5.    A  con-  »efo«a  t« 
tempt  which  disre-  VSH^ 
spects  the  court  or 
obstructs  the  administration  of  jm* 
tice  is  a  criminal  contempt.  Wyatt 
V.  People,  17  Colo.  252-258, 28  Pae. 
961.  citins:  Rapalje,  Contempt,  §  2L 
Where  the  contempt 
is  in  the  immedi-  ^SCrat. 
ate  presence  of  the 
court,  summary  punishment  may  be 
inflicted  without  affidavit,  notice, 
rule  to  show  cause,  or  other  proceee. 
13  C.  J.  63. 

If  plaintiff  in  error  in  this  case 
was  guilty  of  contempt,  it  was  a  di- 
rect criminal  contempt.  It  inter- 
fered with  the  due  course  of  the  trial 
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and  the  adminiatration  of  justice, 
and  might  have,  and  may  have,  re- 
sulted in  a  gross  miscarriage  of 
justice.  It  could  have  been  pun- 
ished summarily.  Instead,  the  trial 
judge  directed  tlie  filing  of  a  petition 
for  citation,  as  to  the  sufficiency  of 
which  respondent  was  heard.  He 
was  permitted  to  file  an  answer, 
which  was  held  insufficient.  He 
was  permitted  to  file  an  amended 
answer,  which,  failing  to  comply 
'  with  the  ruling  of  the  court,  he  was 
given  leave  to  make  more  specific. 
His  amendment  to  the  amended  an- 
swer was  stricken,  and  judgment 
entered  on  the  pleadings.  His 
o«.tit-«o-.i  claim  of  denial  of 
law— due  pro««Mi  due  proccss  01  law 
-MBtevpt.  could  not  have  been 
upheld  had  he  been  punished  sum- 
marily. He  was  thrice  given  an 
opportunity  to  present  a  defense, 
and,  by  the  ruling  of  the  trial  court, 
he  thrice  failed.  Unless  iibe  com- 
munication called  for  was  priv- 
ileged, the  judgment  must  stand. 

The  claim  of  privilege  made  by 
plaintiff  in  error  is  based  primari^ 
upon  three  contentions : 

First.  That  the  communication 
was  privileged,  under  the  general 
rule  concerning  such  communica- 
tiona,  irrespective  of  any  statute. 

Assuming,  but  not  deciding,  that 
communications  other  than  those 
specifically  mentioned  in  any  stat- 
ute on  the  subject  may  be  now  held 
privileged,  the  general  rule  is  well 
laid  down  in  4  Wigmore  on  Evi- 
dence, §  2286,  as  follows:  "(1) 
The  communications  must  originate 
in  a  confidence  that  they  will  not  be 
disclosed;  (2)  this  element  of  co?z- 
fidentialUy  must  be  essential  to  the 
full  and  satisfactory  maintenance 
of  the  relation,  between  the  parties ; 

(3)  the  relation  must  be  one  which, 
in  the  opinion  of  the  community, 
ought  to  be  sedulously  fostered;  and 

(4)  the  injury  that  would  inure  to 
the  relation  by  the  disclosure  of  the 
communications  must  be  greater 
than  the  benefit  thereby  gained  for 
the  correct  disposal  of  the  litiga- 
tion." 

Considering  the  importance  of  the 


case  on  trial  to  the  defendant  as 
well  as  the  people,  and  the  .  rare  in- 
stances in  which  courts  are  likely 
to  be  confronted  with  a  simiUur 
situation,  it  appears  to  us  beyond 
question  that  the  benefit  to  be 
gained  by  the  correct  disposal  of  the 
litigation  was  so  infinitely  greater 
than    any  injury 

which    could    pos-  JlV^lTr^ H"  «•«- 
sibly  mure  to  the  mniiic«tion»-*» 
relation  by  the  dis- 
closure  of  the  com- 
munication iJa&t  the  requirements 
of  the  4th  section  of  the  rule  were 
not  met,  and  the  rule  is  inapplicable. 

Second.  Plaintiff  in  error  con- 
tends that  the  communication  was 
privileged  by  reason  of  the  provi- 
sions of  certain  sections  of  the 
Juvenile  Law  of  Colorado.  The 
on^  sections  relied  upon,  and  which 
seem  to  require  any  consideration, 
are  §§  586,  1590,  and  1607,  of  the 
Revised  Statutes  of  Colorado  1908; 
§  1,  chap.  199,  p.  478,  Laws  of 
1909 ;  chap.  51,  p.  162,  Laws  1913 ; 
and  chap.  156,  p.  334,  Laws  1909. 
amending  §  586,  Rev.  Stat.  1908. 
From  these  sections  plaintiff  in  er- 
ror draws  the  following  conclu- 
sions :  That  the  instant  an  offense 
was  committed  by  Neal  Wright, 
plaintiff  became  in  loco  parentis 
during  the  child's  minority;  that 
the  moment  Neal  Wright  told  him 
he  killed  his  father  the  child  became 
a  ward  of  the  juvenile  court;  that 
his  jurisdiction  attached  without 
any  proceedings  being  entered  of 
recoil ;  that  such  proceedings,  until 
so  entered  of  record,  remained  in 
the  breast  of  respondent  and  were 
pending  without  number  or  date; 
that  he  alone  could  decide  when 
Neal  Wright  was  within  the  juris- 
diction of  the  juvenile  court;  that 
he  was  the  sole  judge  as  to  whether 
the  interests  of  the  public,  or  the 
interests  of  the  child,  or  its  parents, 
or  public  justice,  would  suffer  by  his 
disclosing  the  communication  in 
question. 

Said  §  586  provides  that  a  "de- 
linquent child"  shall  include  any 
child  sixteen  years  of  age,  or  under, 
who  violates  any  law  of  this  state ; 
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that  "any  child  committing  any  of 
the  acts,  herein  mentioned  shall  be 
deemed  a  juvenile  delinquent  per- 
son, and  shall  be  proceeded  against 
as  such  in  the  manner  hereinafter 
provided;"  that  "a  disposition  of 
any  child  under  this  act,  or  any  evi- 
dence given  in  such  cause,  shall  not 
in  any  civil,  criminal,  or  other  cause 
or  proceeding  whatever  in  any  court 
be  lawful  or  proper  evidence  against 
such  child  for  any  purpose  what- 
ever, excepting  in  subsequent  cases 
against  the  same  child  under  this 
act" 

Said  §  1590  provided  that  the 
juvenile  court  "shall  have  original 
jurisdiction  in  all  criminal  cases  or 
other  actions  or  proceedings  in 
which  the  disposition,  custody,  or 
control  of  any  child  or  minor  .  .  . 
may  be  involved  under  the  acts  con- 
cerning delinquent,  dependent  or 
neglected  children,  .  .  .  or  which 
may  in  any  manner  concern  or  re- 
late to  the  person,  liberty,  protec- 
tion, correction,  morality,  control, 
...  of  any  infant  child  or  minor. 

*  • 

Said  §  1607  vests  the  power  md\ 
authorily  to  exercise  jurisdiction 
over  minors  under  the  acts  concern- 
ing delinquent  children,  "or  which 
may  in  any  manner  concern  or  re-^ 
late  to  the  person,  liberty,  protec-; 
tion,  correction,  morality,  control, 
adoption  or  disposition"  of  any  such 
child  in  the  juvenile  courts  created 
by  the  act  of  which  this  section  is 
a  part: 

Section  1,  chapter  199,  Laws  of 
1909,  provides  that  that  act  "shall 
be  construed  to  be  an  effort  of  the 
state  under  its  police  powers  and  in 
its  character  of  parens  patriae  to 
care  for  and  provide  for  the  protec- 
tion of  the  morals  and  well-being  of 
its  citizens  and  where  practicable  to 
avoid  proceedings  tending  to  de- 
grade and,  under  the  provisions  of 
this  act,  to  endeavor  to  redeem  to 
good  citizenship  persons  drifting  in- 
to crime.  .  .  .  This  act  shall  only 
apply  to  cases  of  persons  whose 
acts  or  offenses  in  a  criminal  pro- 
ceeding would  constitute  a  misd^' 
meanor."  , 


Chapter  51,  §  1,  p.  152,  Laws  of 
1913,  provides  that  "in  any  case  in 
any  court  against  any  person  for  the 
violation  of  any  statute  against 
rape,  or  of  the  contributory  delin- 
quency or  dependency  law,  or  any 
other  law  of  this  state  for  the  cor- 
rection or  protection  of  children,  it 
shall  be  unlawful  for  any  person  to 
print  or  publish  in  any  daily  or 
weekly  newspaper,  magazine,  or 
other  periodical,  the  picture  or  name 
of  any  child  who  may  be  involved 
therein  or  called  as  a  witness." 

Section  4  of  the  same  act  provides 
that,  "in  any  such  case  mentioned  in 
§  1  of  this  act,  the  court  may,  in  the 
interest  of  public  morals  and  for  the 
protection  of  children,  enter  an  or- 
der forbidding  the  pubHcation  of 
all,  or  any  part,  of  the  proceedings 
in  such  case,  and  a  violation  of  such 
order  shall  be  deemed  contempt  of 
court." 

That  §  686  is  applicable  because 
the  moment  an  offense  was  commit- 
ted, or  presumed  to  be  committed, 
by  Neal  Wright,  he 
,  ,that  mom«it  was  ifitS!*.** 
"deemed  a  juvenile 
/delinquent  person,"  and  for  tliat 
'  reason  the  jurisdiction  of  the  juve- 
'  nile  court  attached  instantaneously, 
is  an  absurdity. 

Section  1786,  Rev.  Stat.  1908, 
provides  that  any  person  who  com- 
mits any  offense  therein  defined 
"shall  be  deemed  a  bunco  steerer." 

Section  1787,  that  any  person 
who  commits  any  offense  therein  de- 
fined "shall  be  deemed  a  confidence 
man." 

Section  1788,  that  any  person  who 
commits  any  offense  therein  defined 
"shall  be  deemed  a  fakir." 

Many  other  statutes  use  similar 
language.  The  district  courts  of  the 
state  are  given  jurisdiction  of  these 
offenses,  but  it  will  not  be  contended 
that  as  soon  as  any  such  offense  is 
committed  the  court  or  judge  may, 
without  complaint  or  information, 
take  personal  charge  of  the  supposed 
offender.  No  more  can  the  juve- 
nile judge  in  cases  of  presumed  juve- 
nile delinquency.  To  do  so  would 
be  a  gross  violation  of  the  rights  of 
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an  outrage  upon    troduced  against  Neal  Wright  in 


childhood  and 

parenthood.  In  case  of  the  violation 
of  any  of  the  criminal  laws  above 
mentioned,  the  supposed  offender 
must  be  proceeded  against  as  pro- 
vided by  law;  and  juvenile  delin- 
quents must  be  proceeded  against 
**in  the  manner  hereinafter  (in  the 
statutes)  provided."  This  proceed- 
ing is  defined  by  §  3,  chap.  156,  p. 
334,  Laws  of  1909,  as  follows :  "All 
proceedings  imder  this  act  shall  be 
by  written  petition.  .  .  .  The 
petition  shall  be  verified.  .  .  . 
Upon  the  filing  of  such  petition 
.  .  .  the  judge  or  clerk  of  said 
court  shall  issue  a  notice,  which  may 
be  in  the  form  of  a  citation  or  sum- 
mons .  .  .  which  shall  be  served 
upon  one  or  both  such  parents,  or 
guardian,  .  .  .  requiring  them 
to  appear  .  .  .  and  show  cause, 
if  any,  why  said  child  should  not  be 
declared  by  the  court  to  be  a  delin^ 
quent  child.  ...  In  case  it  shall 
appear  .  .  .  the  court  may  there- 
upon proceed  to  the  examination 
and  hearing  provided  for,  and  de- 
termine its  delinquency.  ..." 

We  search  this  section  in  vain  for 
any  authorization  of  instantaneous 
jurisdiction  or  proceedings  pending 
in  the  breast  of  the  judge.  It  clear- 
ly appears  from  an  examination  of 
these  statutes  that  at  the  time  the 
communication  in  question  was 
made  to  plaintiff  in  error  there 
was  no  case  pending  against  Neal 
Wright,  and  tiie  juvenile  court  had 
no  jurisdiction  over  him.  For  the 
reasons  given,  the  further  provi- 
sions of  §  586,  prohibiting  the 
giving  of  evidence  in  such  juvenile 
delinquency  cases  against  the  de- 
linquent or  any  witness  in  the  case, 
in  any  other  court  or  proceeding, 
have  no  application.*  This  portion 
of  the  section  contemplates  a  case 
pending,  and  a  hearing  thereon,  and 
prohibits  the  giving  of  the  evidence 
taken  in  such  hearing  "against  such 
child."  There  was  no  case  pending 
against  Neal  Wright;  there  was  no 
hearing  upon  any  such  case;  the 
evidence  sought  from  plaintiff  in 
error  had  not  been  given  in  any  such 
case^  and  it  was  not  sought  to  be  in- 


any  sense  of  the  word  as  used  in  this 
act. 

It  is  perfectly  clear  that  under  § 
1590  the  juvenile  court  would  have 
jurisdiction  when  such  a  case  was 
pending,  and  that  it  would  have  ju- 
risdiction under  the  provisions  of  § 
1607.  That  §  1,  chap,  199,  p.  478, 
Laws  of  1909,  has  no  application,  is 
so  apparent  from  its  wording  that 
it  is  unnecessary  to  more  than  point 
out  that  it  applies  only  to  misde- 
meanors. If  Neal  Wright  commit- 
ted any  offense,  or  was  charged  with 
any  offense,  which  gave  the  juvenile 
court  jurisdiction  over  him,  that  of- 
fense certainly  was  not  a  misde- 
meanor. 

That  chap.  51,  Laws  of  1913,  has 
no  application,  is  equally  apparent. 
Section  1  thereof  is  solely  a  prohibi- 
tion upon  the  publishers  of  news- 
papers, magazines,  and  periodicals. 
Section  4  of  the  same  act  authorizes 
the  juvenile  coiu*t  to  enter  an  ordex 
prohibiting  the  publishing  of  all  or 
any  of  the  proceedings  in  cases 
therein  mentioned,  but  as  no  such 
proceedings  were  pending  in  the 
juvenile  court  in  the  instant  case, 
and  no  claim  is  made  that  any  such 
order  had  been  entered,  it  is  wholly 
inapplicable. 

It  follows  that  the  privilege 
claimed  cannot  be  sustained  under 
any  of  the  provisions  of  the  Juvenile 
Law  of  Colorado. 

Third.  Plaintiff  in  error  contends 
that  the  communication  in  question 
was  privileged  by  reason  of  the  pro- 
visions of  5,  §  7274,  Revised  Stat- 
utes of  Colorado  1908.  This  par- 
agraph reads  as  follows :  "A 
public  officer  shall  not  be  examined 
as  to  communications  made  to  him 
in  official  confidence,  when  the  pub- 
lic interests,  in  the  judgment  of  the 
court,  would  suffer  by  the  disclo- 
sure." 

The  entire  argument  upon  this 
contention  is  based  upon  the  theory 
that,  in  construing  this  section,  the 
court  must  absolutely  strike  out  of 
it  the  words  "in  the  judgment  of  the 
court."  Such  a  construction  is  in- 
dispensable to  the  application  of  the 
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paragraph  to  the  claim  of  privilege 
now  made  by  plaintiff  in  error. 
Otherwise,  the  judgment  of  the 
court  has  been  exercised  against  the 
claim,  and  the  paragraph  affords  no 
protection.  Every  decision  on  the 
question  of  the  disclosure  by  public 
officials  of  communications  made  to 
them  in  official  confidence,  not  tak- 
ing into  consideration  this  language 
of  our  statute,  must  be  disregarded. 
The  act  itself  makes  the  trial  court 
the  sole  jud£^  as  to  when  the  public 
interests  would  suffer  by  the  dis- 
closure. When  a  public  officer  is 
called  upon  on  the  witness  stand  to 
disclose  such  communications,  his 
opinion  that  such  disclosure  is  im- 
proper, and  the  reasons  therefor, 

-eomBuni«M.  matters  to  be 

tioM  to  pvhiio    presented    to  the 

o«ce,v-prlvII«,e.  ^^^^  ^^^^ 

the  determination  of  the  court— not 
the  witness.  If  there  are  exceptions 
to  this  statute,  they  are  only  such  as 
fall  within  those  stated  by  Ste- 
phens's Evidence,  art.  112,  p.  163: 
"The  executive  of  the  nation,  or  of 
a  state,  and  cabinet  officers  [and 
perhaps  others  falling  in  the  same 
general  class]  are  entitled,  in  the 
exercise  of  their  discretion,  to  de- 
termine how  far  in  a  judicial  in- 
quiry they  will  produce  papers  or 
answer  questions  as  to  public  af- 
fairs." 

In  addition  to  the  foregoing,  it  is 
argued  that  a  judge  of  a  court  of 
record  *ought  not  only  to  be  exempt- 
ed, but  prohibited,  from  testifying. 

There  is  no  such 
;;^7»jluil^.  law  in  this  state.  It 
is  argued  that  com- 
munications of  the  nature  of  those 
here  in  question  partake  of  the  char- 
acter of  confidential  communica- 
tions between  attorney  and  client, 
and  are  therefore  privileged.  The 
contraiy  is  true  in  Colorado,  for  the 
very  good  reason 
iT^"?"t^»«r.  that  judges  gener- 
ally are  prohibited 
from  acting  in  any  such  capacity, 
and  §  1595  expressly  prohibits  the 
judge  of  the  juvenile  court  from  act- 
ing "as  attorney  or  counselor  at 
law."    The  rule  which  excludes  a 


judge  from  testifying  in  a  case  on 
trial  before  him^  and  the  cases  cited 
in  support  thereof,  have  no  ^plica- 
tion. 

An  interesting  argument  is  pre- 
sented in  favor  of  the  claim  of  priv- 
ilege  based    upon   the  supposed 
powers  and  duties  conferred  by  the 
state,  in  its  capacity  of  parens 
patriae,  upon  plaintiff  in  error,  and 
his  assumed  position  in  looo  paren- 
tis. There  is  no  law 
to     support     this  jS^^S? 
argument,  and  Uie 
privilege  claimed  by  it  is  one  ^ch 
is  denied  a  natural  parent. 

If  the  privilege  existed  at  all,  it 
existed  for  the  protection  of  Neal 
Wright — ^not  for  the  benefit  of 
plaintiff  in  error,  or  the  defendant, 
Bertha  Wright.  So  far  as  it  could 
be  said  to  exist  for  the  benefit  of  the 
state,  a  waiver  was  tendered  by  the 
state's  representative  charged  with 
the  prosecution  of  cases  of  juvenile 
delinquency,  the  district  attorney, 
and  that  waiver  was  admitted  1^  the 
staters  judicial  officer,  the  trial 
judge.  It  was  a  privilege  which  had 
to  be  claimed  by  Neal  Wright,  or 
someone  for  him.  If  it  could  be 
claimed  by  him  it  could  be  waived 
by  him,  and  he  had  expressly  waived 
it.  It  has  been  said  diat  the  prc^ 
person  to  claim  or  waive  the  priv- 
ilege as  to  a  minor  is  the  natural 
guardian  of  such  minor — in  tlii» 
case,  his  mother.  State  t.  Depoist- 
er,  21  Nev.  107,  25  Pac.  1000. 
Bertha  Wright  sat  in  court  with  her 
counsel  at  the  time  of  the  trial  and 
attempted  to  claim  the  privHegB  as 
a  defendant,  which  witoe..- 
was  clearly  not  her  privii*ir©- 
right.  She  made  no  ^""^ 
attempt  to  make  the  claim  as  natur 
ral  guardian  of  her  son,  and  by  her 
silence  she  waived  it. 

Much  is  said  of  the  unique  posi- 
tion of  the  juvenile  court,  of  ttie 
vital  interest  of  the  state  in  the  un- 
hampered exercise  of  its  functions, 
of  t^e  powers  and  duties  of  its  judge 
and  his  influence  for  good  over  way- 
ward children,  all  of  which  meete 
with  our  unqualified  approval;  and, 
viewing  the  Instant  case  apart  from 
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the  important  issue  involved  in  the 
ease  of  the  People  v.  Bertha  Wright, 
— apart  from  the  general  rule  and 
all  statutory  enactments  touching 
privileged  communications, — these 
veiy  considerations  demand  an  af- 
firmance of  this  judgment  in  the  in- 
terest of  Neal  Wriest.  He  had 
charged  himself  with  the  murder  of 
his  father;  that  charge  had  been  dis- 
closed and  made  public.  If,  in  the 
communication  in  question,  he  had 
reaffirmed  his  guilt  of  that  crime,  no 
possible  reason  existed  for  not  dis- 
closing it.  If,  on  the  other  hand,  he 
had  denied  it,  and  admitted  that  he 
was  making  a  false  confession  to 
shield  his  mother,  a  disclosure  of 
such  admission  would  be  for  his 
benefit,  as  tending  to  remove  from 
his  life  that  frightful  blot.  In  the 
one  case  it  could  not  possibly  do 
harm  to  reveal  what  already  was 
public ;  in  the  other  a  failure  to  re- 
veal would  do  incalculable  harm  to 
the  very  child  in  whose  behalf  the 
privilege  was  ostensibly  invoked, 
sending  him  across  life's  threshold 
branded  as  a  parricide. 

For  the  reasons  herein  given  the 
judgment  is  affirmed. 

Bailey,  Scott,  and  Allen,  JJ.,  difr< 
sent. 

Bailey,  J.,  dissenting: 

I  cannot  bring  myself  to  assent  to 
the  reasoning  advanced,  or  the  con- 
clusion reached  in  the  majority 
opinion,  for  the  affirmance  of 
judgment  in  this  case.  Seldom,  if 
ever,  does  a  dissenting  opinion  serve 
a  useful  purpose,  it  being,  at  best, 
only  the  opinion  of  one  or  more  of 
the  individual  judges,  in  which  the 
public  has  or  can  have  but  little  in- 
timate interest,  as  against  the  opin- 
ion of  a  majority  of  the  court.  The 
matter  herein  involved  is,  however, 
so  highly  important,  and  of  such 
.wide  and  general  concern,  that  I  re- 
gard it  a  duty  to  give  expression  to 
the  views,  for  permanent  record,  of 
the  judges  not  in  accord  with  the 
ones  announced  in  the  majority 
opinion. 

The  case  is  before  us  on  writ  of 
error  to  review  a  judgment  of  $500, 


liE  EX  REX.  BUSH. 

m  Pmo.  SSI.) 

assessed  as  for  contempt  of 
As  judge  of  the  juvenile  courl 
city  and  county  of  Denver,  p 
in  error,  defendant  below,  ] 
interview  at  his  chambers 
boy  about  twelve  years  old,  ir 
ence  to  the  killing  of  the 
father  which  occurred  just  p 
such  interview.  In  the  fol 
month  the  mother  of  the  b< 
put  upon  trial  charged  with 
cide.  At  the  trial  the  son  t 
in  her  behalf.  In  an  attempt 
peach  his  testimony,  defenda 
called  by  the  state  and  queatit 
regard  to  the  above-mentioi 
terview.  The  judge  declii 
disclose  any  matter  commui 
to  him  by  the  boy,  on  the  ; 
that  it  was  given  him  in  con 
as  judge  of  the  juvenile  cou: 
was  therefore  privileged.  F< 
refusal  the  fine  above  indicat 
imposed. 

Several  reasons  are  urge 
such  communications  shou 
classed  as  privileged,  but 
opinion  only  one  is  entitled 
sideration.  This  is  the  claii 
the  judge  of  the  juvenile 
standing  as  parens  patrise  t< 
within  its  jurisdiction,  is  pr 
by  the  law  from  divulging  an 
communicated  to  him  in  con 
as  such  judge.  The  questi 
consideration  is  one  of  first  i 
sion.  Neither  party  has  ci 
authority  directly  in  point,  nc 
we  been  able  to  find  one,  and 
therefore,  rely  upon  those  wh 
pear  to  be  analogous  in  princ 

It  may  be  admitted  that 
as  a  rule,  have  not  been  dispi 
recognize  claims  of  privilege 
interposed  by  witnesses  to 
answering  questions  on  the 
except  where  it  is  clear  that  tl 
entitied  to  be  so  held.  The  tei 
is  to  limit  such  privilege, 
than  to  extend  it.  The  result 
relations  which  at  one  time 
communications  privileged  bi 
the  parties  are  no  longer  reco 
as  having  that  eifect.  Th( 
doubt  are,  however,  circumt 
and  conditions  which  do  and 
attach  to  certain  communii 
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that  characteristic.  The  general 
principles  governing  such  commu- 
nications are  laid  down  and  dis- 
cussed in  4  Wigmore  on  Evidence, 
§  2285,  as  follows :  "Looking  back 
at  the  principle  of  privilege,  as  an 
exception  to  the  general  liability  of 
every  person  to  give  testimony  to 
all  facts  inquired  of  in  a  court  of 
justice,  and  having  in  view  that  pre- 
ponderance of  extrinsic  policy 
which  alone  can  justify  the  recogni- 
tion of  any  such  exception,  .  .  . 
four  fundamental  conditions  may  be 
predicated  aa  necessary  to  the  estab- 
lishment of  a  privilege  against  the 
disclosure  of  communications  be- 
tween persons  standing  in  a  given 
relation:  (1)  The  communications 
must  originate  in  a  confidence  that 
they  will  not  be  disclosed;  (2)  this 
element  of  confidentiality  must  be 
essential  to  the  full  and  satisfactory 
maintenance  of  the  relation  between 
the  parties;  (3)  the  relation  must 
be  one  which  in  the  opinion  of  the 
community  ought  to  be  sedulously 
fostered;  and  (4)  the  injury  that 
would  inure  to  the  relation  by  the 
disclosure  of  the  communication 
must  be  greater  than  the  benefit 
thereby  gained  for  the  correct  dis- 
posal of  litigation.  These  four  con- 
ditions being  present,  a  privilege 
should  be  recognized,  and  not  other- 
wise." 

The  mere  reliance  upon  the  fact 
that  a  communication  was  made  in 
consequence  of  some  confidential  or 
official  relation  will  not,  in  and  of 
itself  alone,  make  such  communica- 
tion privileged.  This  is  but  one  of 
four  essentials.  That  particular 
condition  undoubtedly  was  present 
relative  to  the  communication  under 
consideration.  To  determine  the 
presence  of  the  second  condition,  to 
wit,  that  the  element  of  confidential- 
ity must  be  essential  to  the  mainte- 
nance of  the  relation  of  the  parties, 
we  need  only  to  refer  to  the  statute 
creating  juvenile  courts.  Chapter 
168,  Laws  1909,  in  defining  the  pow- 
ers and  duties  of  juvenile  courts  in 
the  cases  of  juvenile  delinquency, 
begins  as  follows:  "Section  1.  In 
all  cases  of  dependent  children,  and 
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in  cases  of  delinquent  children  who 
are,  as  defined  by  §  12  of  the  act  con- 
cerning delinquent  children,  to  be 
treated  not  as  criminals,  but  as 
needing  aid,  assistance,  encourage- 
ment, help,  and  education,  uid 
therefore  where  practicable  to  be 
tried  under  the  chancery  rather 
than  the  criminal  jurisdiction  of 
the  court  as  wards  of  the  state. 
*  •  . 

The  jurisdiction  thus  conferred 
in  general  terms  is  that  of  the  Eng- 
lish court  of  chancery.  16  Cyc.  28, 
This  jurisdiction,  so  far  as  it  applies 
herein,  is  discussed  in  10  R.  C.  L, 
340,  as  follows:  "Equity  has  full 
and  complete  jurisdiction  over  the 
persons  and  property  of  infants,  and 
all  other  persons  laboring  under 
legal  disabilities,  as  idiots,  lunatics, 
and  married  women.  The  jurisdic- 
tion in  all  these  cases  is  plenary, 
and  potent  to  reach  and  afford  a  re- 
lief in  every  case  where  it  may  be 
necessary  to  preserve  their  estates 
and  protect  their  interests.  While 
the  source  of  this  jurisdiction  is 
admittedly  involved  in  some  uncer- 
tainty, the  doctrine  now  commonly 
maintained  is  that  it  represents  a 
delegation  to  the  chancellor  by  the 
Crown  of  its  rights,  as  parens 
patris,  to  interfere  in  particular 
cases  for  the  benefit  of  such  as  were 
incapable  of  protecting  themselves, 
that  it  belonged  to  the  court  of 
chancery  and  was  exercised  by  it 
from  its  first  establishment,  and 
that  the  jurisdiction  exists  in  the 
United  States  by  inheritance  from 
the  English  courts  of  chancery,  and 
not  because  equitable  rights  or  titles 
are  involved.  While  this  is  indeed 
a  special  exercise  of  equity  jurisdic- 
tion, it  is  beyond  question  that,  by 
virtue  thereof,  purely  .personal 
rights  are  frequently  protected. 
Thus,  the  protection  of  infants  from 
their  own  parents  is  a  well-estab- 
lished exercise  of  equity  jurisdic- 
tion for  the  protection  of  personal 
rights." 

The  relationship  thus  created  be- 
tween the  parties  is  in  the  nature  of 
that  of  guardian  and  ward,  or  par- 
ent and  child,  but  without  limita- 
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tions  of  law,  and  is  brought  about 
^7  legal  process  for  the  purpose  of 
aiding  and  uplifting  delinquent  and 
wayward  children^  in  an  efifort  to 
maJce  them  assets  to  the  state  rather 
than  liabilities.  This  is  a  humane 
field  of  boundless  possibilities  for 
good,  in  which  plainly  the  element 
of  confidentiality  between  the  Judge 
of  the  juvenile  court  and  such  chil- 
dren is  essential  to  the  success  of  the 
enterprise. 

The  last  two  essentials  referred 
to  by  Wigmore,  supra,  namely,  that 
the  relationship  should  be  one  which 
in  the  opinion  of  the  community 
should  be  sedulously  fostered,  and 
where  the  injury  to  accrue  by  dis- 
closure is  likely  to  be  greater  than 
the  benefit  derived  by  nondisclosure, 
will  be  discussed  together.  The 
manifest  purpose  of  the  act  is  the 
reformation  of  wayward  and  delin- 
quent children,  in  order  to  make 
worthy  citizens  of  those  who  other- 
wise probably  would  become  crim- 
inals. The  jurisdiction  of  the  court 
has  been  atrictly  and  specifically 
limited  to  cases  of  this  sort.  Coliaa 
V.  People,  60  Colo.  230,  153  Pac. 
224;  Re  Songer,  65  Colo.  460,  177 
Pac.  141.  That  this  jurisdiction 
should  be  upheld  and  the  relation- 
ship thereby  created  be  fostered  is 
manifest  from  the  mere  fact  that, 
with  general  approval,  the  law  cre- 
ating such  tribunal  has  been  enacted 
and  provision  made  for  its  support 
and  maintenance.  Plainly,  to  de- 
stroy this  relationship  would  in  ef- 
fect be  to  nullify  and  set  aside  the 
chief  end  and  purpose  of  the  enact- 
ment itself.  It  seems  plain  that 
anything  which  would  probably 
bring  about  such  a  disaster  would 
do  more  harm  than  could  possibly  foe 
accomplished  in  good  by  allowing 
such  testimony  to  be  received  be- 
cause not  privileged. 

In  discussing  a  juvenile  court  law 
similar  to  the  one  now  under  consid- 
eration here,  in  State  v.  Scholl,  167 
Wis.  504,  at  page  508,  167  N.  W. 
831,  the  supreme  court  of  that  state 
said:  "A  democracy  cannot  long 
exist  unless  the  great  body  of  its 
voters  be  not  merely  intelligent,  but 


moral.  The  children  o^  to-day  are 
l^e  voters  of  to-morrow.  It  is  the 
greatest  concern  of  the  state,  there- 
fore, that  its  children  be  preserved 

from  vicious  habits,  for  the  vicious 
child  is  the  father  of  the  vicious 
man.  The  law  before  ua  may  be 
said  to  be  founded  on  these  proposi- 
tions. Its  aim  is  to  keep  something 
like  a  parental  watch  over  children 
who  are  neglected  or  wayward,  or 
both,  and  hence  are  subject  to  vi- 
cious influences;  to  bring  them  and 
their  parents  or  guardians  before 
an  experienced  and  humane  judge, 
who  shall  inquire  into  the  situation, 
not  with  the  awe-inspiring  and 
frigid  methods  of  a  criminal  court, 
but  informally  and  intimately,  like 
a  wise  and  gentle  elder  brother,  or 
like  the  good  Samaritan  of  Holy 
Writ,  and  who  shall,  when  fully  ad- 
vised, do  that  which  is  best  for  the 
child's  future,  either  by  way  of 
sending  it  to  an  institution,  or  by 
providing  for  kind  and  tactful,  but 
in  no  sense  degrading,  surveillance 
for  a  limited  time  at  home.  It 
would  be  a  public  misfortune  to  set 
aside  a  law  so  designed,  even  though 
it  were  not  perfect  in  its  details. 
Only  the  most  weighty  and  convinc- 
ing Considerations  could  justify 
such  action,  and  we  do  not  think 
they  exist  here. 

"It  is  sufficient  to  say  on  this 
point  that  the  proceedings  under 
this  law  are  in  no  sense  criminal 
proceedings,  nor  is  the  result  in  any 
case  a  conviction  or  punishment  for 
crime.  They  are  simply  statutory 
proceedings  by  which  the  state  in 
the  legitimate  exercise  of  its  police 
power,  or,  in  other  words,  its  right 
to  preserve  its  own  integrity  and 
future  existence,  reaches  out  its  arm 
in  a  kindly  way  and  provides  for  the 
protection  of  its  children  from 
parental  neglect  or  from  vicious  in- 
fluences and  surroundings,  either  by 
keeping  watch  over  the  child  while 
in  its  natural  home,  or,  where  that 
seems  impracticable,  by  placing  it  in 
an  institution  designed  for  the  pur- 
pose." 

In  Illinois,  the  state  which  fur- 
nished the  model  for  the  juvenile 
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courts  of  this  state,  the  supreme 
court  in  upholding  the  constitution- 
ality of  the  statute  creating  such 
court,  in  Lindsay  v.  Lindsay,  257 
lU.  328,  45  L.R.A.(N.S.)  908,  100 
N.  E.  892,  Ann.  Cas.  1914A,  1222, 
said :  "The  purpose  of  this  statute 
is  to  extend  a  protecting  hand  to  un- 
fortunate boya  and  girls  who,  by 
reason  of  their  own  conduct,  evil 
tendencies,  or  improper  environ- 
ment, have  proven  that  the  best  in- 
terests of  society,  the  welfare  of  the 
state,  and  their  own  good  demand 
that  the  guardianship  of  the  state 
be  substituted  for  that  of  natural 
parents." 

No  more  important  and  whole- 
some benefit  in  general  is  possible  of 
attainment  than  that  of  making 
wayward  and  delinquent  children 
clean,  upright  and  useful  citizens. 
That  any  relationship  which  tends 
to  promote  this  highly  desirable  ob- 
ject should  be  encouraged  goes  as  a 
matter  of  course.  It  is  equally  plain 
that  anything  which  tends  to  de- 
stroy the  trust  of  the  child  in  the 
court  which  has  jurisdiction  over 
such  matters  must  necessarily  nul- 
lify all  possibility  of  good  which 
otherwise  might  thereby  be  accom- 
plished. To  permit  the  violation  of 
a  .confidence  made  by  a  delinquent 
to  the  judge  of  the  court  having 
such  matters  in  charge  would  at 
once  remove  the  cornerstone  of  his 
faith  in  the  one  to  whom  he  is  au- 
thorized to  appeal  for  help  and  pro- 
tection. It  may  be  that  the  broad 
powers  and  authority  conferred  by 
statute  upon  judges  of  juvenile 
courts  are  such  that,  in  rare  and  ex- 
ceptional cases,  some  judges  may 
take  advantage  of  them  for  ulterior 
motives;  still,  in  determining  the 
questions  involved,  we  are  not  deal- 
ing with  isolated  cases,  or  with  any 
individual  judge,  but  in  a  general 
way  with  a  most  important  system 
of  jurisprudence,  highly  designed  to 
promote  the  public  welfare  tilirough 
the  reclamation  and  betterment  of 
delinquents,  and  which,  as  main- 
tained and  ordinarily  administered, 
is  a  vast  power  for  good,  concern- 
ing which  no  narrow  construction 
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should  be  indulged  tending  to  weak- 
en or  discredit  its  work.  In  view 
of  the  wise  and  humanitarian  object 
of  the  statute,  which  should  be  sup- 
ported and  upheld  to  the  utmost 
legal  extent,  we  are  of  the  opinion 
that  the  communication  in  questi<m 
falls  within  well-recognized  limitar 
tions  governing  privileged  commu- 
nications, and  ^ould,  in  the  interest 
of  the  general  good,  be  so  treated  1^ 
the  courts. 

It  is  argued,  however,  that  the 
interview  referred  to  was  had  be- 
fore proceedings  had  been  com- 
menced in  the  juvenile  court  The 
killing  of  the  father  took  place 
about  the  middle  of  April,  1916.  On 
May  18,  the  son  was  sent,  either  by 
the  prosecuting  attorney,  or  by  a 
minister  of  the  Gospel  who  had  in- 
terested himself  in  the  case,  to  the 
juvenile  court,  where  the  interview 
in  question  with  the  judge  was  had. 
Between  that  date  and  the  8th  of 
June  no  formal  proceedings  were  in- 
stituted in  the  court  against  the  boy. 
On  the  latter  date  the  judge  was 
called  upon  to  state  what  took  place 
between  himself  and  the  boy  at  that 
interview.  It  is  contended  that  no 
official  relation  whatever  had  been 
established  between  the  two,  and 
therefore  the  communication  was 
not  privileged.  It  seuns  to  be  eon- 
ceded,  had  such  official  relation  been 
established,  that  then  the  communi- 
cation would  have  been  of  that  char- 
acter. 

The  statute  provides  that  all  juve- 
nile proceedings  shall  be  informal, 
and  that  no  record  thereof  shall  be 
published.  That  the  wards  of  the 
court  are  not  criminals,  but  children 
needing  helpful  advice  and  kindly 
assistance.  It  is  clear  that  these 
children  are  not  to  be  dealt  with 
formally,  or  in  a  distant  and  repel- 
ling manner.  Upon  the  whole  rec- 
ord, it  is  manifest  that  the  boy 
appealed  to  the  court  for  the  pur- 
pose of  invoking  its  jurisdiction. 
He  came  in  voluntarily,  submit- 
ted all  the  facts  to  the  judge  of  the 
juvenile  court,  seeking  his  advice 
and  protection,  and  was  therefore 
as  much  in  court  as  if  complaint 
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against  him  and    highly  technical  in  char; 

row  in  construction,  and 


had  been  filed 

process  duly  issued  and  served. 
The  plaintiff  in  error  in  his  capac- 
ity as  such  judge,  therefore,  un- 
questionably acted  in  a  confiden- 
tial and  official  capacity,  and  not 
otherwise.  Upon  the  undisputed 
facts  the  communication,  in  our 
opinion,  should  be  held  privileged, 
even  under  the  terms  of  the  6th 
paragraph  of  §  7274,  Rev.  Stat. 
1908,  relative  to  that  subject,  as  fol- 
lows: "Fifth.  A  public  officer 
shall  not  be  examined  as  to  commu- 
nications made  to  him  in  official 
confidence,  when  the  public  inter- 
ests, in  the  judgment  of  the  court, 
would  suffer  by  the  disclosure." 

In  any  event  it  is  apparent  from 
the  record  that  the  relations  estab- 
lished between  the  parties  were  such 
as  to  render  the  communication  in 
question,  in  the  strictest  sense,  priv- 
ileged, independent  of  statutory 
provision.  To  hold  otherwise  would 
be  to  declare  that  a  judge  of  a  juve- 
nile court  might,  by  fair  promises, 
gain  the  trust  and  confidence  of  a 
child,  and  then  betray  it.  This  is 
not  only  repugnant  to  good  morals, 
but  to  every  principle  of  fairness 
and  common  justice.  Such  a  rule 
would  go  far  to  utterly  destroy  the 
highly  important  object  for  which 
that  court,  with  its  special  and  pecu- 
liar jurisdiction,  was  primarily 
created. 

A  close  analysis  of  the  majority 
opinion  plainly  discloses  that  it  is 


culated  to  give  helpfu 
assistance  in  the  enf  orcei 
Juvenile  Court  jLaw,  but 
needlessly  hamper  and  be 
the  end  that  its  wise  ai 
purposes  are  in  t^e  mair 
utterly  defeated.  I  am  d 
the  opinion  that  the  cons 
be  accorded  this  statute 
the  very  nature  of  thing 
and  liberal.  It  is  manife 
one  announced  by  the  n 
this  court  fails  utterly  t) 
consideration  the  materii 
which  has  been  made  in 
providing  for  the  care 
ment,  and  uplift  of  delii 
wayward  children  throu 
tablishment  of  courts  \i 
under  consideration,  and 
quently  the  construction 
act  by  the  majority  opii 
in  harmony  with  modex 
lightened  jurisprudence, 
ment,  therefore,  of  the  1 
should  be  reversed  and 
dismissed. 

I  am  authorized  to  stat 
tices  Scott  and  Allen  con 
dissenting  opinion. 

Petition  for  rehearl 
June  2,  1919. 

Dismissed  by  the  Supi 
of  the  United  States,  J 
1921,  255  U.  S.  660,  65  L 
Sup.  Ct  Bep.  321. 


ANNOTATION.  , 
Evidoioe:  privilege  oi  conuninucatimi  made  to  public  ofi 


The  earlier  cases  on  this  question 
are  discussed  in  the  note  in  9  A.L.R. 
1099  et  seq. 

Since  the  preparation  of  the  earlier 
note,  only  a  few  cases  have  passed 
upon  the  question  under  annotation. 

Error  to  the  decision  of  the  supreme 
court  of  Colorado  in  Lindsey  v. 
People  (reported  herewith)  ante, 
1250,  was  dismissed  by  the  Supreme 
Court  of  the  United  States  for  want 
of  jurisdiction,  under  the  Act  of  Sep- 
tember 6th,  1916  (S9  Stat,  at  L.  726, 


chap.  448,  Comp.  Stat  § 
Stat  Anno.  Snpp.  1918,  p, 

Communications  by  the 
a  deed  to  an  attorney  who 
with  reference  to  the  exi 
delivery  of  the  deed,  in  t 
of  scrivener  and  notary  p 
ly,  were  held  not  privileg« 
V.  Mason  (1921)  —  Mo.  - 
971.  See  earlier  note,  pa 
seq.,  for  earlier  cases  d< 
communications  to  notarii 

The  privileged  charact 
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municatlons  made  to  a  deputy  prose- 
cuting attorney  by  one  accused  of 
crime  is  denied  in  Fisher  t.  State 
(1921)  —  Ark.  — ,  231  S.  W.  181,  and 
accordingly  the  deputy  prosecuting 
attorney  was  permitted  to  testify,  up- 
on the  trial  of  the  accused  for  murder, 
that  the  accused  came  to  his  house  on 
the  evening  before  the  killing  and 
asked  him  a  number  of  questions  rel- 
ative to  whether  the  decedent  and  the 
accused's  wife  had  violated  the  crim- 
inal law.  In  support  of  its  holding 
the  court  said:  "The  defendant  did 
not  consult  Dearing  for  the  purpose 
of  employing  him  as  his  attorney.  He 
only  consulted  him  as  a  public  prose- 
cutor. His  testimony  did  not  concern 
any  communication  made  to  him  as  at- 
torney, by  the  defendant  as  his  client, 
or  his  advice  thereon.  Therefore  no 
confidential  relation  existed  between 
them  which  would  prevent  the  witness 
from  testifying  concerning  the  mat- 
ters talked  about,  without  the  consent 
of  tlte  defendant." 

The  privilege  of  communications 
between  an  accbitiplice  who  was  a  wit- 
ness in  a  criminal  prosecution  and  the 
district  attorney  was  denied  in  Need- 
ham  V.  State  (1921)  —  Tex.  Grim. 
Rep.      233  S.  W.  966. 


Conuttunications  to  a  district  at- 
torney are  stated  In  Atty.  Gen.  v. 
Tufte  (1921)  —  Mass.  — .  132  N.  E. 
322,  to  be  privileged  and  confidential 
in  the  sense  that  they  cannot  be  re- 
vealed at  the  instance  of  private  par- 
ties in  aid  of  actions  at  law,  but  this 
rule  is  held  to  have  no  application  in 
a  proceedings  for  the  removal  of  the 
district  attorney. 

The  general  rule  that  communica- 
tions made  to  prosecuting  officers  by 
complaining  witnesses  are  privileged 
is  recognized  in  Centoamore  v.  State 
(1920)  —  Neb.  — .  181  N.  W.  182.  But 
it  is  held  in  that  case  that  t;)iat  rule 
should  not,  in  every  instance,  be  fol- 
lowed absolutely  and  without  qualifi- 
cation, in  criminal  proceedings  grow- 
ing out  of  the  information  in  question. 
Applying  the  exception,  the  court  held 
that  the  accused  might  be  allowed  to 
inquire  specifically  as  to  whether  the 
prosecuting  witness  did  not  make  cw- 
tain  statements  in  denial  of  the  guilt 
of  the  accused,  and,  if  so,  to  dervelc^ 
what  those  statements  were  in  a 
prosecution  for  statutory  rape. 

See  subd.  III.  of  earlier  note  tot 
discussion  of  communications  to 
prosecuting  officers.         W.  A.  £. 


MRS.  MARTHA  A.  TISDALE  et  al.,  Flffs.  in  Err., 

V. 

PANHANDLE  &  SANTA  FE  RAILWAY  COMPANY. 
Texaa  Oommiaaton  of  Appeala  (See.  B.)—Mureh  2,  199t, 
(_  Tex.  — ,  228  S.  W.  133.) 

Railroads  —  duty  to  maintain  flagman  at  crossing. 

1.  A  railroad  company  is  not  absolved  from  the  duty  of  maintaining  a 
flagman  at  a  highway  crossing  when  needed,  by  the  fact  that  there  are 
times  when  there  would  be  no  need  of  such  person  at  that  crossinff. 

iSee  note  on  this  question  beginning  on  page  1273.] 


Trial  —  jury  —  duty  to  maintain  flag- 
roan  at  crossing. 

2.  Whether  or  not  any  given  state 
of  facts  describing  the  surroundings 
of  any  particular  railroad  crossing  is 
such  as  to  make  such  crossing  one 
attended  with  unusual  danger  or  ex- 
traordinary hazards,  so  to  require  the 
maintenance  of  a  flagman  there,  is  a 
question  solely  for  the  determination 


of  the  jury,  unless  only  one  concln- 
sion  could  be  drawn  therefrom  by  all 
reasonable  minds. 
[See  22  R.  C.  L.  1009.3 

—  facts  requiring  flagman  at  cross- 
ing. 

3.  The  jury  must  determine  wheth- 
er or  not  it  is  negligence  not  to  main- 
tain a  flagman  at  a  crossing  of  the 
switch  yards  of  a  railroad  company. 
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by  the  main  street  of  a  town  of  800 
to  1,500  inhabitants,  where  the  view 
of  the  track  is  obstructed  by  standing 
can  and  structures  along  the  trac^ 
and  it  is  difficult  to  hear  ordinary  sig- 
nals by  reason  of  the  confusion  inci- 
dent to  operation  of  trains. 
[See22R.C.L.  1009.] 

Railroads  —  population  as  element. 

4.  The  duty  of  a  railroad  company 
to  maintain  a  flagman  at  a  highway 
crossing  in  a  town  or  city  does  not  de- 
pend alone  upon  the  population  of  the 
place. 

[See  22  R.  C.  L.  1009.] 
Appeal  —  submission  of  erroneous  is- 
sue to  Jury. 

6.  The  erroneous  submission  of  one 


of  several  issues  in  a  case  ' 
is  ground  for  reversal  if  H 
sible  to  determine  upon  wli 
issues  the  verdict  was  fou: 
—  reversal  —  question  of  i 

firmance  of  judgment. 

6.  The  supreme  court  ca: 
reversing  a  judgment  of  th 
diate  appellate  court,  whic 
reversed,  because  of  wan 
dence,  a  submission  of  an  iE 
Jury,  affirm  the  judgment  o 
court,  since  the  decision  i 
question  of  evidence  over 
has  no  jurisdiction. 

[See  2  B.  C.  L.  2087.] 


Error  to  the  Court  of  Civil  Appeals  to  review  a  judgment 
a  judgment  of  the  District  Court  for  Gray  County  (Ewing,  J.) 
of  plaintiffs  in  an  action  brought  to  recover  damages  for  the  alle; 
gent  killing  of  the  husband  and  father.  Affirmed. 
The  facts  are  stated  in  the  opinion  of  the  court. 
Messrs.  Charles  C.  Cook  and  Kim-    Wilson,  60  Tex.  143;  Gulf,  • 
brough,  Underwood,  &  Jackstm,  for 


plaintiffs  in  error: 

Defendant's  negligence  and  care- 
lessness were  the  direct  and  proxi- 
mate cause  of  the  injuries  to  and  l^e 
death  of  said  C.  R.  Tisdale. 

33Gye.  954  ;  29  Cyc.  565. 

A  person  is  not  required  to  stop, 
look,  and  listen  on  approaching  a 
crossing,  as  a  matter  of  law,  but  he  is 
only  required  to  exercise  ordinary 
care  and  prudence;  and  it  is  a  ques- 
tion for  the  jury  as  to  whether  or  not 
he  has  exercised  ordinary  care  and 
prudence. 

Frugia  v.  Texarkana  &  Ft.  S.  R.  Co. 
36  Tex.  Civ.  App.  648,  82  S.  W.  814; 
International  &  G.  N.  R.  Co.  v.  Tinon, 

—  Tex.  Civ.  App.  — ,  117  S.  W.  936; 
Texas  &  P,  R.  Co.  v.  Murphy,  46  Tex. 
356,  26  Am.  Rep,  272,  6  Am.  Neg.  Cas. 
462;  Pecos  &  N.  T.  R.  Co.  v.  McMeans, 

—  Tex.  Civ.  App.  — ,  188  S.  W.  692; 
Galveston,  H.  &  S.  A.  R.  Co.  v.  Tirres, 
33  Tex.  Civ.  App.  362,  76  S.  W.  806; 
St.  Ix>ui8  Southwestern  R.  Co.  v. 
Matthews,  34  Tex.  Civ.  App.  302, 
79  S.  W.  73;  Gulf,  C.  &  S.  F.  R. 
Co.  V.  Dolson,  38  Tex.  Civ.  App. 
324,  85  S.  W.  444;  Gulf,  C.  &  S. 
F.  R.  Co.  V.  Melville,  —  Tex.  Civ. 
App.  — ,  87  S.  W.  868;  Missouri,  K.  & 
T.  R.  Co.  V.  Butts,  62  Tex.  Civ.  App. 
689,  182  S.  W.  88;  Hovey  v.  Sanders, 

—  Tex.  Civ.  App.  — ,  174  S.  W.  1025; 
Missouri  P.  R.  Co.  v.  Lee,  70  Tex.  496, 
7  S.  W.  857;  Houston  &  T.  0.  R.  Co.  v. 

16  A.L.R.— 80. 


R.  Co.  V.  Anderson,  76  Tex. 
W.  196;  Missouri,  K.  &  T, 
Cox,  —  Tex.  Civ.  App.  — , 
1050;  Galveston,  H.  &  S.  A. 
Huebner,  —  Tex,  Civ.  App, 
W.  1021;  St  Louis  Souths 
Co.  v.  Carwile,  28  Tex.  Civ. 
67  S.  W.  160;  Texas  &  P. 
Moody,  —  Tex.  Civ.  App.  — , 
1057;  International  &  G.  N. 
Walker,  —  Tex.  Civ.  App.  - 
W.  961 ;  Galveston,  H.  &  S. 
V.  Linney,  —  Tex.  Civ.  App. 
W.  1035;  St.  Louis  Southw 
Co.  V.  Waits,  —  Tex.  Civ.  Af 
S.  W.  870;  St  Louis  Souths 
Co.  V.  Shelton,  62  Tex.  Civ. 
115  S.  W.  877;  Texas  &  P. 
Stoker.  52  Tex.  Civ.  App.  4! 
W.  910;  Boyd  v.  St.  Louis  S 
em  R.  Co.  101  Tex.  416,  108  S 
Missouri,  K.  &  T.  R.  Co.  v.  . 
Tex.  Civ.  App.  588,  120  S. 
Grand  Trunk  R.  Co.  v.  Ive 
S.  408,  86  L.  ed.  485,  12 
Rep.  679,  12  Am.  Neg.  Cas.  ( 
C.  &  S.  F.  R.  Co.  V.  GaddiE 
Civ.  App.  — ,  166  S.  W. 
Worth  &  D.  C.  R.  Co.  v.  ' 
—  Tex.  Civ.  App.  — ,  151  S 
Galveston,  H.  &  S.  A.  R.  Cc 
ris,  22  Tex.  Civ.  App.  16, 
599;  Choate  v.  San  Antor 
P.  R.  Co.  90  Tex.  82,  36  S 
37  S.  W.  319;  Internation 
&  N.  R.  Co.  V.  Starling,  16 
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App.  S65,  41  S.  W,  181;  International 
ft  G.  N.  R.  Go.  V.  Dalwigh,  —  Tex.  Civ. 
App.  — ,  48  S.  W.  577. 

The  court  did  not  err  in  overruling: 
defendant's  written  exception  to  the 
main  charge  in  Bubmitting  to  the  jury, 
as  a*  controverted  issue,  under  the 
evidence,  the  question  as  to  whether 
or  not  the  defendant  was  negligent  in 
failing  to  keep  a  watchman  at  the 
crossing  in  the  town  of  Fampa  at  the 
time  of  the  accident. 

10  Cyc.  943;  Missouri,  K.  ft  T.  R. 
Co.  V.  Magee,  92  Tex.  616,  50  S.  W. 
1014;  Central  Texas  ft  N.  W.  R.  Co. 
V.  Gibson,  —  Tex.  Civ.  App.  — ,  83  S. 
W.  862. 

It  was  not  error  for  the  court  to 
submit,  in  its  charge  to  the  jury  the 
question  as  to  whether  or  not  the  de- 
fendant was  guilty  of  negligence  in 
failing  to  have  someone  stationed  at 
the  east  end  of  the  caboose. 

10  Cyc.  954;  El  Paso  &  S.  W.  R.  Co. 
V.  Murtle,  49  Tex.  Civ.  App.  278,  108 
S.  W.  998. 

In  rapidly  moving  the  train,  as  it 
did,  without  blowing  the  whistle  or 
ringing  the  bell,  defendant  was  guilty 
of  negligence. 

Ft.  Worth  &  D.  C.  R.  Co.  v.  Taylor, 

—  Tex.  Civ.  App.  — ,  153  S.  W.  357; 
Paris  &  G.  N.  R.  Co.  v.  Lackey,  —  Tex. 
Civ.  App.  — ,  171  S.  W.  540;  Missouri 
K.  &  T,  R.  Co.  V.  Thomas,  87  Tex.  282, 
28  S.  W.  343. 

Messrs.  Terry,  Cavin,  &  Mills, 
Hoover  &  Dial,  and  H.  E.  Hoover,  for 
defendant  in  error: 

The  undisputed  evidence  showing 
that  deceased,  C.  R.  Tisdale,  was 
guilty  of  contributory  negligence 
which  not  only  contributed  to  his 
death,  but  was  the  proximate  cause 
thereof,  it  was  error  to  submit  the 
question  of  the  deceased's  contribu- 
tory negligence  to  the  jury. 

Galveston,  H.  &  S.  A.  R.  Co.  v.  Brack- 
en, 59  Tex.  75 ;  Texas  &  P.  R.  Co.  v.  Ru- 
ber, —  Tex.  Civ.  App.  — ,  95  S.  W.  571 ; 
Houston  &  T.  C.  R.  Co.  v.  Kauffman, 
46  Tex.  Civ.  App.  72,  101  S.  W.  818; 
Sabine  A-  E.  T.  R.  Co.  v.  Dean,  76  Tex. 
73,  IS  S.  W.  45;  Missouri  P.  R.  Co.  v. 
Ponter,  73  Tex.  304,  11  S.  W.  324; 
BenneU  v.  St.  Louis  Southwestern  R. 
Co.  36  Tex.  Civ.  App.  459,  82  S.  W. 
333;  St.  Louis  Southwestern  R.  Co. 
V.  Branon,  —  Tex.  Civ.  App.  — ,  73 
S.  W.  1064;  Texas  &  P.  R.  Co.  v.  John- 
son, 69  Tex.  Civ,  App.  354,  125  S.  W. 
934;  Texas  Midland  R.  Co.  v.  Tidwell, 

—  Tex.  Civ.  App.  — .  49  S.  W.  641; 
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Texas  ft  K.  0.  R.  Co.  v.  Brown,  2  Tex. 
Civ.  App.  281,  21  S.  W.  425;  Missouri, 
K.  ft  T.  R.  Co.  v.  Eyer,  96  Tex.  72,  70 
S.  W.  529;  Texas  ft  P.  R.  Co.  v.  Shoe- 
maker, 98  Tex.  461.  84  S.  W.  1051; 
Texas  Midland  R.  Co.  v.  Wiggins,  — 
Tex.  Civ.  App.  — ,  161  S.  W.  448; 
Haass  v.  Galveston,  H.  ft  S.  A.  B.  Co. 
24  Tex.  Civ.  App.  185,  57  S.  W.  856; 
Missonri,  K.  ft  T.  R.  Co.  v.  Martin,  — 
Tex.  Civ.  App.  — ,  44  S.  W.  708;  Teetz 
V.  International  ft  G.  N.  R.  Co.  —  Tex. 
Civ.  App.  — ,  162  S.  W.  1000;  Chicago, 
R.  I.  ft  G.  R.  Co.  V.  LaGrone,  —  Tex. 
Civ.  App.  — ,  167  S.  W.  7;  Pecos  ft  N. 
T.  R.  Co.  V.  McMeans,  —  Tex.  Civ. 
App.  — ,  188  S.  W.  692;  Patton  v. 
Dallas  Gas  Co.  108  Tex.  821, 192  S.  W. 
1060. 

A  person  who  voluntarily  exposes 
himself  to  danger  which  he  might 
have  avoided  by  the  use  of  his  proper 
senses  in  law  contributes  to  his  own 
injury,  and  is  not  entitled  to  recover, 
and  it  is  the  duty  of  the  court  to  so 
charge  the  jury. 

Texas  &  P.  R.  Co.  v.  Johnson,  59 
Tex.  Civ.  App.  354,  125  S.  W.  938; 
Galveston,  H.  &  S.  A.  R.  Co.  v.  Brack- 
en, 59  Tex.  74;  Patton  v.  Dallas  Gas 
Co.  108  Tex.  321,  192  S.  W.  1060. 

Powell,  J.,  delivered  the  opinion 

of  the  court: 

This  is  an  action  in  damages,  in- 
stituted in  the  district  court  of  Gray- 
county,  Texas,  by  Martha  A.  Tisdale 
and  May  Bell  Tisdale,  for  them- 
selves and  others,  against  the  Pan- 
handle ft  Santa  Railway  Com- 
pany, for  the  alleged  negligent  kill- 
ing of  C'  R.  Tisdale  by  said  railway 
company  on  a  public  crossing  near 
the  depot  in  the  town  of  Pampa  on 
the  15th  day  of  June,  1915.  Plain- 
tiffs alleged  three  grounds  of  negli- 
gence  on  the  part  of  said  ,  railway 
company  in  the  killing  of  the  said 
C.  R.  Tisdale,  as  follows:  (1)  Fail- 
ure to  keep  a  watchman  at  the 
crossing;  (2)  pushing  the  train  over 
the  crossing  without  having  anyone 
stationed  on  the  east  (rear)  end  of 
the  caboose  while  said  train  was  be- 
ing backed  over  the  crossing;  (3) 
pushing  the  train  rapidly  and 
hurriedly  from  a  point  a  short  dis- 
tance from  said  crossing  over  the 
same,  without  blowing  the  whistle 
or  ringing  the  bell. ' 
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Defendant  answered  by  jreneral 
and  special  exceptions,  sreneral  de- 
nial, and  pleas  of  contributory  neg- 
ligence and  assumed  risk. 

A  trial  was  had  before  a  jury, 
which,  in  response  to  a  general 
charge  of  the  court,  returned  a  ver- 
dict in  favor  of  Mrs.  Martha  A. 
Tisdale  for  $5,000  and  May  Bell  Tis- 
dale  for  $1,500.  Judgment  was  en- 
tered accordingly. 

Defendant  in  error  perfected  its 
appeal  from  said  judgment,  and  pre- 
sented various  assignments  of  er- 
ror in  the  •  court  of  civil  appeals. 
Said  court  overruled  all  of  the  as- 
signments of  error,  except  those 
which  attacked  the  action  of  the 
trial  court  in  submitting  to  the  jury 
the  issue  of  negligence  on  the  part 
of  defendant  in  failing  to  have  a 
flagman  or  watchman  at  the  public 
crossing  where  this  accident  oc- 
curred. The  defendant  in  error  con- 
tended that,  as  a  matter  of  law, 
ttiere  was  not  sufficient  evidence  to 
wteant  the  court  in  submitting 
this  issue  to  the  jury,  and  this  con- 
tention became  l£e  basis  of  two  as- 
signments of  error,  which  the  court 
of  civil  appeals  sustained  and  re- 
versed the  judgment  of  the  trial 
court,  and  remanded  the  cause.  See 
—  Tex.  Giv.  App.  — ,  199  S.  W.  847. 

The  sole  question  for  determina- 
tion in  this  connection  by  this  court 
is  whether  or  not  the  trial  court 
erred  in  submitting  the  aforesaid 
issue  to  the  jury.  There  was  no  ob- 
jection to  the  form  of  the  charge 
used  by  the  trial  court  in  doing  so. 
It  was  in  the  usual  form,  the  court 
asking  the  jury  to  determine 
whether  or  not  an  ordinarily  pru- 
dent person,  under  the  same  or 
similar  circumstances,  would  have 
provided  a  flagman  at  said  crossing. 

Were  the  facts  in  this  case  suf- 
ficient to  raise  said  issue  and  re- 
quire its  submission  to  the  jury? 
The  relevant  facts,  as  found  the 
court  of  civil  appeals,  are:  "It  ap- 
pears that,  prior  to  the  accident, 
Tisdale,  accompanied  by  R.  P.  Por- 
ter, in  the  former's  buggy,  was  driv- 
ing south  on  a  main  street  of  the 
torwn  of  Pampa,  with  the  intention 
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of  crossing  appellant's  line  of  nil- 
way.  It  appears  that  there  was 
north  of  the  main  line  what  is 
known  as  the  house  track,  which 
left  the  main  line  several  hundred 
feet  west  of  the  place  of  the  acci- 
dent, and  ended  at  the  west  line  of 
the  street  along  which  Tisdale  and 
Porter  were  traveling;  that  there 
was  one  car  loaded  with  ice,  and  pos- 
sibly others,  standing  on  the  house 
track.  This  track  was  about  30  feet 
north  of  the  main  track.  It  is  clear 
that  after  passing  south  beyond  the 
car  standing  on  the  end  of  the  house 
track  the  view  of  the  main  track 
toward  the  west  was  further  ob- 
structed by  a  temporary  depot,  sit- 
uated on  the  north  side  of  the  main 
track.  This  depot  was  a  box  car, 
without  the  wheels,  resting  upon 
supports  near  the  main  track.  Be- 
sides the  house  track,  northwest  of 
the  temporary  passenger  depot,  at  a 
distance  not  shown  by  the  testi- 
mony, was  another  old  box  car, 
whidi  was  used  as  a  freight  depot. 
If  the  map  attached  to  the  state- 
ment of  facts  correctly  shows  the 
location  of  the  ice  car  and  the  two 
old  box  cars  used  for  passenger  and 
freight  depots  respectively,  appel- 
lant's insistence  that  deceased  was 
guilty  of  contributory  negligence  as 
a  matter  of  law  cannot  be  sustained. 
It  appears  from  the  evidence  that 
the  train  which  caused  the  death  of 
Tisdale  was  a  work  train;  that  it 
came  into  Pampa  from  some  point 
west  of  the  town,  and  had  pulled  in 
on  what  is  known  as  the  passing 
track,  some  6  feet  south  of  the  main 
line,  in  order  that  a  through  freight 
train  which  had  already  whistled 
for  the  station  might  have  the  right 
of  way  over  the  main  track." 

Again:  "The  court,  in  a  general 
charge,  submitted  to  the  jury  the 
issue  as  to  whether  or  not  the  ap- 
pellant was  negligent  in  failing  to 
keep  a  watchman  at  the  crossing 
where  the  accident  occurred.  The 
evidence  upon  this  issue  was  uncon- 
troverted  to  the  effect  that  no 
watchman  or  flagman  was  kept 
there.  Several  witnesses  testified 
to  facts  bearing  upon  this  issue. 
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showing  that  Pampa  was  a  town  of 
from  500  to  1,500  people,  that  the 
crossing  was  frequently  used  by  the 
public,  and  that  there  was  consider- 
able traffic  over  it  during  the  sea- 
son of  the  year  in  which  the  acci- 
dent occurred.  It  was  shown  that 
there  were  no  factories  or  anything 
else  that  would  make  an  unusual 
noise  in  the  neighborhood  of  the 
crossing,  and  nothing  that  would 
keep  a  person  from  hearing  the 
movement  of  freight  trains.  One 
witness  testified  that  he  had  lived 
at  Pampa  a  great  many  years,  and 
that  the  principal  noise  to  be  heard 
in  the  town  was  the  movement  of 
trains." 

Again,  in  the  opinion  on  rehear- 
ing; "We  find  that  the  street  upon 
which  the  accident  occurred  was  the 
main  crossing  of  the  railroad  in  the 
town  of  Pampa;  that  it  was  the 
main  business  street;  that,  as 
shown  by  the  map  in  evidence,  the 
accident  occurred  210  feet  east  of 
Hobart's  office  on  the  main  street; 
that,  after  leaving  Hobart's  office, 
going  toward  the  main  track,  there 
was  no  obstruction  until  Tisdale 
reached  the  point  in  the  street 
where  the  house  track  ended;  that 
there  were  several  cars  on  the  house 
track,  extending  from  the  line  of 
the  street  west;  that,  as  shown  by 
the  map,  it  was  50  feet  from  the 
house  track  to  the  main  line  where 
the  accident  occurred.  Between  the 
house  track  and  the  main  line  there 
was  located  a  box  car,  about  60  feet 
west  of  the  street;  this  box  car  was 
on  the  ground  by  the  side  of  the 
main  track,  and  was  used  as  a  tem- 
porary depot ;  further  west,  50  feet, 
and  near  the  house  track,  was  an- 
other old  box  car  used  for  a  freight 
depot;  600  feet  west  of  the  street, 
and  located  between  the  house 
track  and  the  main  track,  was  a  well 
house  and  pump  house;  that  the 
crossing  was  used  by  the  town 
people  and  by  the  rural  population 
living  15  or  20  miles  southward  and 
eastward  from  the  crossing;  that 
such  farming  population  averaged 
about  one  family  to  each  section  of 
land;  that  at  the  time  of  the  acci- 
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dent  the  wheat  harvest  was  an, 
when  travel  was  most  active  over 
the  crossing;  that  there  was  a  con- 
siderable transient  population  in 
the  town  at  that  time ;  that  several 
buildings  were  in  progress  in  the 
town,  amongst  them  a  new  depot  for 
the  appellant;  that  at  the  time  of 
the  accident  work  on  the  depot 
had  been  stopped.  Appellant's  em- 
ployees operating  the  train  knew 
that  the  crossing  was  an  important 
one,  and  that  at  times  there  was 
heavy  traffic  over  it." 

It  is  admitted  that,  at  the  time  of 
this  accident,  there  was  no  statute 
or  city  ordinance  requiring  defend- 
ant in  error  to  maintain  a  flagman 
at  this  crossing. 

The  rule  of  law  applicable  to  the 
determination  of  the  issue  now  be- 
fore this  court  has  been  well  stated, 
as  follows:  "In  order  to  raise  the 
issue  whether  the  railway  company 
is  guilty  of  negligence  in  failing,  to 
station  a  watchman  at  a  public 
crossing,  it  is  not  necessary  to  show 
that  persons  about  to  use  the  cross- 
ing are  prevented  from  discovering 
the  approach  of  trains  by  perma- 
nent obstructions,  as  appellant 
seems  to  contend.  If  the  location  of 
the  crossing  and  the  conditions  sur- 
rounding it,  together  with  the 
switching  of  cars  and  the  (q>eration 
of  its  trains  by  the  company,  ren- 
dered the  same  unusually  hazard- 
ous, then  it  was  a  question  of  fact 
for  the  determination  of  the  jury 
whether  the  company,  in  the  exer- 
cise of  reasonable  care,  should  have 
stationed  a  watchman  at  the  cross- 
ing." Missouri,  K.  &  T.  H.  Co.  v. 
Hurdle,  —  Tex.  Civ.  App.  — ,  142  S. 
W.  992  (writ  of  error  denied  by  the 
supreme  court). 

The  opinion  above  quoted  was 
justified  by  a  former  opinion  of  the 
supreme  court  of  Texas,  in  which 
Judge  Brown  used  the  following  lan- 
guage: *The  court  charged  the 
jury,  in  effect,  that  if  a  person  of 
ordinary  prudence  would,  under  all 
the  circumstances,  have  kept  a  flag- 
man or  watchman  at  the  crossing 
where  the  plaintiff  was  injured, 
then  the  failure  on  the  part  of  the 
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railroad  company  to  keep  such  flag- 
man or  watchman  was  negligence. 
It  is  objected  to  this  charge  that  the 
law  does  not  require  a  railroad  com- 
pany to  keep  a  watchman  or  flag- 
man at  crossings  on  public  high- 
ways, and  that  if  the  train  itself  is 
properly  managed,  there  can  be  no 
liability  on  the  part  of  the  railroad 
company;  that  it  is  not  required  to 
IMWide  a  person  to  notify  travelers 
upon  the  public  highway  of  the  ap- 
proach of  its  trains.  There  is  a  con- 
flict of  authority  upon  this  question, 
but  the  weight  of  authority  and 
sound  reasoning  sustains  the  charge 
given  by  the  court."  Missouri,  K.  & 
T.  R.  Co.  V.  Magee,  92  Tex.  616,  60 
S.  W.  1013. 

Judge  Brown,  in  the  opinion  just 
above  quoted,  cited  a  decision  of  the 
United  States  Supreme  Court  in  sup- 
p<»t  of  his  position.  Said  latter 
court,  in  the  case  referred  to  by 
Judge  Brown,  in  a  very  learned 
opinion  by  Justice  Lamar,  spoke  as 
follows :  "As  a  general  rule,  it  may 
be  said  that  whether  ordinary  care 
or  reasonable  prudence  requires  a. 
railroad  company  to  keep  a  flagman ' 
stationed  at  a  crossing  that  is  es- 
pecially dangerous  is  a  question  of 
fact  for  a  jury  to  determine,  under 
all  the  circumstances  of  the  case, 
and  that  the  omission  to  station  a 
flagman  at  a  dangerous  crossing 
may  be  taken  into  account  as  evi- 
dence of  negligence,  although  in 
some  cases  it  has  been  held  that  it 
ia  a  question  of  law  for  the  court. 
It  seems,  however,  that  before  a 
jury  will  be  warranted  in  saying,  in 
the  absence  of  any  statutory  direc- 
tion to  that  effect,  that  a  railroad 
company  should  keep  a  flagman  or 
gates  at  a  crossing,  it  must  be  flrst 
shown  that  such  crossing  is  more 
than  ordinarily  hazardous;  as,  for 
instance,  that  it  is  in  a  thickly  pop- 
ulated portion  of  a  town  or  city ;  or 
t^at  the  view  of  the  track  is  ob- 
structed either  by  the  company  it- 
self or  by  other  objects  proper  in 
themselves;  or  that  the  crossing  is 
a  much-traveled  one,  and  the  noise 
of  approaching  trains  is  rendered 
iadfistinet  and  the  ordinary  signals 
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difficult  to  be  heard  by  reason  of 
bustle  and  confusion  incident  to 
railway  or  other  business,  or  by  rea- 
son of  some  such  like  cause;  and 
that  a  jury  would  not  be  warrants 
in  saying  that  a  railroad  compai^ 
should  maintain  those  extra  precau- 
tions at  ordinary  crossings  in  the 
country."  Grand  Trunk  R.  Co.  v. 
Ives,  144  U.  S.  408,  36  L.  ed.  485, 
12  Sup.  Ct.  Rep.  679,  12  Am.  Neg. 
Cas.  659. 

Judge  Lamar,  in  this  opinion,  ap- 
proved the  following  charge  by  the 
trial  court:  "So,  if  you  find  that 
because  of  the  special  circumstances 
existing  in  this  case,  such  as  that 
this  was  a  crossing  in  the  city  much 
used  and  necessarily  frequently  pre- 
senting a  point  of  danger,  where 
several  tracks  run  side  by  side,  and 
there  is  consequent  noise  and  confu- 
sion and  increased  danger,  that, 
owing  to  the  near  situation'  of 
houses,  bams,  fences,  trees,  bushes, 
or  other  natural  obstructions  which 
afforded  less  than  ordinary  oppor- 
tunity for  observation  of  an  ap- 
proaching train,  and  other  like  cir- 
cumstances of  a  special  nature,  it 
was  reasonable  that  the  railroad 
should  provide  special  safeguards  to 
persons  using  the  crossing  in  a  pru- 
dent and  cautious  manner,  the  law 
authorizes  you  to  infer  negligence 
on  its  part  for  any  failure  to  adopt 
such  safeguards  as  would  have 
given  warning,"  etc. 

In  this  same  case  Judge  Lamar 
speaks  again  as  follows:  "In  a 
crossing  within  a  city,  or  where  the 
travel  is  great,  reasonable  care 
would  require  a  flagman  constantly 
at  the  crossing,  or  gates  or  bars,  so 
as  to  prevent  injury;  but  such  care 
would  not  be  required  at  a  crossing 
in  the  country,  where  but  few  per- 
sons passed  each  day.  The  usual 
signal,  such  as  ringing  the  bell  and 
blowing  the  whistle,  would  be  suf- 
ficient." 

The  authorities  above  cited 
abundantly  sustain  the  proposition 
that  railway  companies  owe  the 
public  the  duty  of  maintaining  a  flag- 
man in  towns  and  cities  at  all  cross- 
ings which  are  unusually  dangeroue 
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«r  attended  with  more  than  ordi- 
nary hazard.  It  will  not  be  con- 
tended, of  course,  that  they  owe  the 
public  this  duty  at  ordinary  cross- 
ings in  the  country,  where  there 
could  be  no  unusual  danger  or  ex- 
traordinary hazard.  In  cases  of 
that  kind,  as  stated  by  Justice  La- 
mar in  the  Ives  Case,  supra,  the  law 
would  impose  no  such  duty  upon 
railway  companies.  Whether  or 
not  any  given  state  of  facts  describ- 
ing the  surroundings  of  any  particu- 
lar crossing  is  such  as  to  mark  such 
crossing  as  one  attended  with  un- 
usual danger  or  extraordinary  haz- 
ard  is  a  question 
AmtT  to  solcly  for  the  de- 

^Slli.ro^"""  **  termination  of  the 
jury,  unless  only 
one  conclusion  could  be  drawn  there- 
from by  all  reasonable  minds. 

It  is  elementary,  of  course,  that 
where  all  reasonable  minds  would 
draw  the  same  conclusion  from  a 
given,  state  of  facts,  the  effect  of 
such  state  of  facta  would  become  a 
question  of  law  for  the  court,  rather 
than  a  question  of  fact  for  the  jury. 
The  authorities  cited  in  Michie's  Di- 
gest of  Texas  Civil  Cases,  vol.  14,  p. 
688,  fully  sustain  this  fundamental 
proposition.  Therefore,  if  the  facts 
in  this  case  might  lead  to  different 
conclusions  by  reasonable  minds  as 
to  whether  or  not  the  crossing  in 
question  was  attended  with  unusual 
danger  or  extraordinary  hazard, 
then  it  became  the  duty  of  the  trial 
court  to  submit  to  the  jury  the  issue 
of  negligence  in  the  failure  to  have  a 
watchman  at  said  crossing. 

We  think  the  facts  were  such  that 
reasonable  minds  might  easily  draw 
different  conclusions  therefrom,  and 
were  amply  sufficient  to  warrant 
the  submission  of  this  charge  to  the 
jury.  The  issue  was  clearly  raised 
by  the  evidence.  In  fact,  by  way  of 
parenthesis,  we  will  say  that  the 
record  contains  evidence  that  the 
division  superintendent  and  the 
train  master  of  defendant  in  error 
had  already  decided,  before  this  ac- 
cident, that  this  crossing  was  at- 
tended with  unusual  danger,  and 
that  the  situation  would  at  least  de- 
mand the  installation  of  bell  alarms 


or  signals  which  would  warn  pe<^le 
desiring  to  pass  over  said  crossing 
of  the  approach  of  trains. 

A  brief  analysis  of  the  facts  as 
found  by  the  court  of  civil  appeals 
shows  the  following:  The  town  of 
Fampa  had  a  population  estimated 
at  between  800  and  1,500  residents; 
that  the  town  was  fiUed  with  tran- 
sients at  the  time  of  this  accident,  by 
reason  of  the  fact  that  it  was  the 
harvest  season  in  that  territory, 
and  by  reason  of  the  further  faet 
that  many  improvements  were  go- 
ing on  and  new  buildings  were  being 
erected;  that  the  main  line  of  de- 
fendant in  error  ran  east  and  west 
through  said  town;  that  Cuyler 
street,  which  crossed  the  defendant 
in  error's  tracks,  was  the  main  busi- 
ness street  of  the  town;  that  it 
crossed  said  tracks,  running  north 
and  south,  and  just  east  of  a  tem- 
porary depot ;  that  practically  all  of 
the  traffic  of  the  city  was  upon  and 
over  said  Cuyler  street  and  across 
said  railroad  tracks  where  this  acci- 
dent occurred;  that  the  crossing 
was  in  the  switch  yards  of  defend- 
ant in  error  at  Fampa;  that  about 
30  to  50  feet  north  of  the  main-line 
track  was  what  is  known  as  the 
house  track;  that  this  house  track 
branched  off  from  the  main  line 
several  hundred  feet  west  of  the 
temporary  depot,  and  paraDded 
said  main-line  track  to  the  west 
boundary  of  Cuyler  street;  that  be- 
tween the  main-line  and  house 
tracks  were  many  obstructions: 
that  an  old  box  car  was  being  used 
as  a  temporary  depot,  and  it  was 
located  near  the  western  edge  of, 
Cuyler  street;  that  about  50  feet 
west  of  this  temporary  depot  was 
another  box  car  and  platform  adja- 
cent thereto,  used  as  a  temporary 
freight  depot;  that  a  few  hundred 
feet  west  of  Cuyler  street  was  a  weH 
house  and  also  a  pump  house;  that 
there  were  several  box  cars  on  the 
house  track ;  that  there  was  also  an- 
other railroad  track  south  of  the 
main-line  track  and  about  6  feet 
therefrom,  and  this  was  known  as 
the  passing  track;  that  at  the  time 
of  the  accident  to  Mr.  Tisdaie  the 
work  train  which  struck  him  was 
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(~  Tem.  —, 

backing  into  Pampa  from  the  west, 
and  using  the  passing  track  afore- 
said ;  that  it  took  this  track  in  order 
that  a  through  freight  might  pass 
through  Pampa  on  the  main-line 
track;  that  a  new  depot  was»being 
erected  near  the  site  of  and  across 
the  street  from  the  temporary  pas- 
senger depot  aforesaid. 

From  aforesaid  brief  anal^is  of 
the  facts  it  is  established,  among 
other  things,  that  the  crossing  in 
this  case  was  situated  in  the  thickly 
populated  portion  of  a  town.  The 
view  of  the  track  was  obstructed  by 
the  company  itself  in  the  erection  of 
temporary  freight  and  passenger 
depots  between  the  main-line  track 
and  the  house  track,  and  in  other 
ways.  The  crossing  was  a  much- 
traveled  one,  and  it  was  difficult  to 
hear  the  ordinary  signals,  by  reason 
of  the  confusion  incident  to  the 
operation  of  trains.  Under  the  au- 
thority of  the  case  of  Grand  Trunk 
R.  Co.  V.  Ives,  144  U.  S.  408,  36  L. 
ed.  485, 12  Sup.  a.  Rep.  679, 12  Am. 
Neg.  Gas.  659,  this  combination  of 
_i«t.  certainly 
flRsmnn  at         sumcient  to  justify 

submitting  the  issue  in  question  to 
the  jury. 

The  court  of  civil  appeals  in  its 
opinion  stated  that  the  house  track 
was  not  shown  to  be  full  of  cars  or- 
dinarily, although  there  were  ob- 
structions to  the  view  at  the  time  of 
the  accident,  as  claimed  by  plaintiffs 
in  error.  It  seems  possible  that  the 
court  of  civil  appeals  may  entertain 
the  view  that,  unless  it  be  necessary 
at  all  times  to  maintain  a  flagman  at 
a  certain  crossing,  it  is  not  necessary 
at  any  time  to  do  so.  We  cannot 
concur  In  any  such  theory.  Condi- 
tions surrounding  a  crossing  may, 
and  do,  change  materially  from  time 
to  time.  A  flagman  might  not  be 
required  under  the  law  at  a  certain 
crossing  at  one  time,  and  yet  it 
might  be  negligence  to  fail  to  pro- 
vide one  there  at  another  time.  The 

sole    question  for 
Ktr't^^tn-     determination  is 
•*  whether  or  not,  at 

the  time  of  the  acci- 
dent, the  conditions  surrounding  the 
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crossing  in  question  rendered  it 
more  than  ordinarily  hazardous  or 
unusually  dangerousv  - 

For  instance,  the  jury  may  well 
have  decided  that  during  the  con- 
struction of  the  new  depot  at 
Pampa,  necessitating  the  obstruc- 
tion of  the  view  of  the  tracks  and 
approaching  trains  by  the  use  of 
old  box  cars  as  temporary  freight 
and  passenger  depots,  a  flagman 
was  necessary,  even  though  it  would 
not  have  been  necessary  to  maintain 
a  flagman  at  the  crossing  in  ques- 
tion under  ordinary  conditions. 

Nor  can  we  agree  that  the  proper 
test  in  the  decision  of  this  question 
is  the  population  of  the  town  or  city. 
In  fact,  a  review  of  the  authorities 
shows  that  the 
courts  have  ap-  ^^^^liV***  " 
proved  the  submis- 
sion of  this  issue  to  juries  in  towns 
and  cities  with  populations  ranging 
from  3,500  inhabitants  to  several 
hundred  thousand.  The  accident  in 
the  case  of  Missouri,  K.  &  T.  R.  Co. 
v.  Hurdle,  —  Tex.  Civ.  App.  — ,  142 
S.  W.  992,  happened  at  a  public 
crossing  in  the  town  of  Winnsboro, 
with  a  population  of  3,500.  Other 
Texas  cases  have  been  read  in  which 
the  accidents  occurred  in  towns  like 
Waxahachie,  Terrell,  and  Del  Rio. 

In  this  connection  one  can  easily 
see  that  some  crossings  in  the 
smaller  towns  and  cities  might  be 
attended  with  greater  danger  than 
other  crossings  in  the  larger  cities; 
,  in  other  words,  a  crossing  on  the 
'  main  thoroughfare  of  a  town  of 
2,000  people,  or  less,  might  be  much 
more  dangerous  than  a  crossing  in 
the  residential  section  of  a  city  of  a 
half  million  people.  Consequently 
we  cannot  concur  in  any  view  based 
upon  the  theory  that  the  proper  test 
for  the  determination  of  this  ques- 
tion is  the  population  of  the  town  or 
city  in  which  the  crossing  is  located. 
The  sole  and  only  test  is  whether  or 
not  the  crossing,  in  view  of  its  en- 
vironment and  use,  was  unusually 
dangerous,  or  attended  with  more 
than  ordinary  hazard  at  the  time  of 
the  accident  in  question. 

Our  views  of  the  law  governing 
this  case  have  been  sustained  by 


Digitized  by  Google 


1272 


AMERICAN  LAW  REPOBTS,  ANNOTATED.      '  [16  AX.R. 


many  other  Texas  decisions.  In  the 
case  of  Central  Texas  &  N.  W.  R. 
Co.  V.  Gibson,  —  Tex.  Civ.  App. ' — , 
83  S.  W.  862,  Justice  Talbot  uses  the 
following  language:  "A  view  of 
the  railroad  track  on  either  side  of 
the  street  to  persons  traveling  on 
the  street  and  approaching  the  cross- 
ing in  question  was  obstructed  by 
trees  or  buildings  until  a  point  with- 
in about  25  or  30  feet  of  the  track 
is  reached.  People  are  almost  con- 
stantly passing  along  the  street  and 
over  the  crossing,  and  may  be  ex- 
pected there  at  any  time  of  the  day. 
Before  the  jury  was  authorized,  un- 
der the  charge  complained  of,  to  find 
that  appellant  was  guilty  of  negli- 
gence in  the  particular  mentioned^ 
they  were  required  to  find  that  the 
crossing,  by  reason  of  its  surround- 
ings, was  more  than  usually  danger- 
ous and  hazardous,  and  to  such  an 
extent  that  persons  of  ordinary 
care,  engaged  in  operating  railway 
trains  under  similar  circumstances, 
would  have  kept  a  flagman  at  said 
crossing.  It  is  true  that  railway 
companies  are  not  required  to  have 
a  flagman  posted  at  every  crossing 
to  give  warning  to  travelers  about  to 
pass  over  them  of  the  danger  of  ap- 
proaching trains.  This  duty  they 
owe  the  public  at  such  crossings 
only  as  are,  by  reason  of  their  lo- 
cation and  the  circumstances  sur- 
rounding them,  rendered  unusually 
dangerous.  In  such  a  case  the  fail- 
ure of  the  railway  company  to  have 
a  flagman  at  such  a  crossing  be- 
comes a  proper  and  legitimate  sub- 
ject of  inquiry  and  question  of  cul- 
pable negligence  in  determining  the 
liability  of  the  company  for  dam- 
ages at  the  suit  of  an  injured  per- 
son by  collision  with  its  trains  or 
cars  in  attempting  to  pass  over  such 
crossing."  Affirmed  by  the  su- 
preme court,  99  Tex.  98,  87  S.  W. 
814. 

We  refer  also  to  the  following 
Texas  cases:  Missouri,  K.  &  T.  B. 
Co.  V.  Bratcher,  54  Tex.  Civ.  App. 
10, 118  S.  W.  1092 ;  St.  Louis  South- 
western R.  Co.  V.  Waits,  —  Tex. 
Civ.  App.  — ,  164  S.  W.  870;  Gal- 
veston, H.  &  S.  A.  R.  Co.  V.  Linney, 
—  Tex.  Civ.  App.  — ,  163  S.  W. 


1035;  Texas  Midland  B.  Co.  v.  Wig- 
gins. —  Tex.  Civ.  App.  — ,  161  S.  W. 
445;  and  International  &  G.  N.  R. 
Co.  v.  Walker,  —  Tex.  Civ.  App.  — , 
171  S.  W.  264. 

The  principles  of  law  announced 
herein  are  also  followed  generally 
in  other  jurisdictions.  See  Illinois 
C.  E.  Co.  V.  Coley,  121  Ky.  885,  1 
L.R.A.(N.S.)  370,  89  S.  W.  234;  An- 
naker  v.  Chicago,  R.  I.  &  P.  R.  Co. 
81  Iowa,  267,  47  N.  W.  68 ;  Southern 
R.  Co.  V.  Winchester,  127  Ky.  144, 
105  S.  W.  167;  Cincinnati,  N.  0.  & 
T.  P.  R.  Co.  V.  Champ,  31  Ky.  L. 
Rep.  1054,  104  S.  W-  989;  Delaware 
&  H.  Co.  V.  Lamard,  88  C.  C.  A. 
462,  161  Fed.  620,  and  Illinois  C.  R. 
Co.  V.  O'Neill,  100  C.  C.  A.  658, 177 
Fed.  330. 

In  view  of  what  has  heretofore 
been  said,  we  conclude  that  the  trial 
court,  under  the  evidence  in  this 
case,  properly  submitted  to  the  jury 
the  issue  as  to  whether  or  not  de- 
fendant in  error  was  guilty  of  negli- 
gence in  failing  to  have  a  watchman 
at  the  crossing  when  and  where  Tis- 
dale  was  killed,  and  that  the  court 
of  civil  appeals  was  in  error  in  sus- 
taining the  assignments  of  error  at- 
tacking said  action  of  the  trial 
court. 

Plaintiffs  in  error  contend  that, 
even  though  the  trial  court  had 
erroneously  submitted  to  the  jury 
the  issue  in  question,  such  fact  did 
not  require  a  reversal  of  the  judg- 
ment, because  three  issues  of  negli- 
gence were  submitted,  and  there  is 
nothing  in  the  record  to  show  that 
the  verdict  was  not  returned  on  one 
or  both  of  the  other  issues.  We 
thii^  this  contention  is  unsound. 
The  judgment  was  based  upon  a 
general  verdict.  It  was  impossible 
for  the  court  of  civil  appeals  to 
know,  or  for  the  plaintiffs  in  error 
to  show,  that  the  verdict  was  not 
based  upon  the  charge  complained 
of  and  held  by  said  court  1^  have 
been  erroneously  .  ,  ^ 
submitted.  View-  ifKiS^'f 
ing  the  case  as  it 
did,  the  court  of 
civil  appeals  did  not  err  in  revers- 
ing the  judgment  of  the  district 
court.  The  following  authorities  are 
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decisive  of  this  question:  Gulf,  C. 
&  S.  F.  B.  Co.  V.  Johnson,  91  Tex. 
S69,  44  S.  W.  1067;  Gulf,  C.  &  S.  F. 
R.  Co.  V.  Greenlee,  62  Tex.  349 ;  Em- 
erson V.  Mills,  83  Tex.  388,  18  S. 
W.  805;  Schaff  v.  Gooch,  —  Tex. 
Civ.  App.  — ,  218  S.  W,  788. 

We  are  urged  to  affirm  the  judg- 
ment of  the  trial  court  in  the  event 
we  have  decided  that  the  issue  in 
question  was  raised  by  the  evidence 
and  properb^  submitted  to  the  jury. 
In  view  of  the  action  of  the  covat 
of  civil  appeals  in  reversing  and  re- 
manding the  case  for  reasons 
shown,  we  think  the  supreme  court 
is  without  author- 
vmwmimM-  ity  to  sct  aside  its 

iiSJJKJl?!?*  i^'^ement  and  af- 
ja«sMnt.  firm  that  of  the  dis- 

trict  court.  The 
rule  laid  down  by  Chief  Justice 
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tta  B.  w.  iss.) 

Phillips  in  the  case  of  Tweed  v. 
Western  U.  Teleg.  Co.  107  Tex.  247, 
166  S.  W.  696,  177  S.  W.  957,  and 
authorities  there  cited,  is  clear  and 
conclusive  upon  this  point. 

Therefore  we  recommend  that 
the  judgment  of  the  Court  of  Civil 
Appeals  be  affirmed,  and  the  cause 
remanded  to  the  District  Court  for 
further  proceedings  in  conformity 
with  this  opinion. 

Phillips,  Ch.  J.: 

The  judgment  recommended  in 
the  report  of  the  Commission  of 
Appeals  is  adopted,  and  will  be  en- 
tered as  the  judgment  of  the  Su- 
in'eme  Court. 

We  approve  the  holding  of  the 
Commission  of  Appeals  on  the 
question  discussed  in  its  opinion. 

Petition  for  rehearing  denied. 


ANNOTATION. 
Duly  of  nilRwd  compaiiy  to  mwinfain  llHfinan  at  mmag. 


L  Faihire  to  maintain  flagman  as  negli- 

•  gence  per  se,  1278. 
IL  Failure  to  maintain  flagman  aa  evi- 
dence of  negligence: 

a.  Generally,  1276. 

b.  Dangerous  crossing; 

1.  Generally,  1277. 

2.  Absence  of  statute  or  order 

requiring  flagman,  1280. 

3.  Obstruction  of  view,  1281. 

4.  Amount  of  travel,  1284. 

5.  Noise,  1284. 

e.  Absence  of  customary  flagman, 
1286. 

I.  Failure  to  maintain  flagman  aa  negli- 
gence per  ae. 

The  general  rule  is  that,  in  the  ab- 
sence of  a  statutory  requirement, 
there  is  no  general  duty  on  the  part 
of  a  railroad  company  to  place  watch- 
men or  flagmen  at  grade  crossings  of 
public  roads  or  highways,  and  that 
therefore  the  failure  to  maintain  a 
watchman  or  flagman  at  a  particular 
crossing  is  not  negligence  per  se. 

United  States.  —  Grand  Trunk  K. 
Co.  V.  Ives  (1892)  144  U.  S.  408,  36  L. 
ed.  485,  12  Sup.  Ct.  Rep.  679;  Latham 
V.  Staten  Island  R.  Co.  (1907)  150 
Fed.  236.   See  also  Illinois  C.  R.  Co. 


V.  O'Neill  (1910)  100  a  C.  A.  658, 177 
Fed.  328,  which  has  writ  of  certiorari 
denied  in  (1910)  217  U.  S.  604,  54  L. 
ed.  899,  30  Sup.  Ct.  Rep.  694. 

California.  —  Carraher  v.  San  Fran- 
cisco Bridge  Co.  (1889)  81  Cal.  98,  22 
Pac.  480. 

District  of  Columbia.  —  Baltimore 
&  0.  R.  Co.  V.  Adams  (1879)  10  App. 
D.  C.  97. 

Illinois.  ~  Chicago  &  I.  R.  Co.  v. 
Lane  (1889)  130  111.  116,  22  N.  E.  513; 
Peoria  &  P.  Union  R.  Co.  v.  Herman 
(1891)  39  111.  App.  287.  0pp.  v.  Pryor 
(1920)  294  in.  538,  128  N.  E.  580.  See 
also  Perkins  v.  Wabash  R.  Co.  (1908) 
233  111.  458,  84  N.  E.  677. 

Indiana.  —  Evansville  &  T.  H.  R. 
Co.  V.  Clements  (1904)  82  Ind.  App. 
659,  70  N.  E.  554. 

Iowa.  —  Glanville  v.  Chicago  &  I. 
&  P.  R.  Co.  (1920)  —  Iowa,  — ,  180 
N.  W.  152. 

Kentucky.  —  Hutcherson  v.  Louis- 
ville &  N.  R.  Co.  (1899)  21  Ky.  L.  Rep. 
733,  52  S.  W.  955;  Louisville  &  N.  R. 
Ca  V.  Cummins  (1901)  111  Ky.  333, 
63  S.  W.  594. 

Louisiana.  —  Hammers  v.  Colorado 
Southern,  N.  0.  &  P.  R.  Co.  (1911)  128 
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La.  648*  34  L.R.A.(N.S.)  685,  55  So.  4. 

Maryland.  —  State  use  of  Foy  v. 
Philadelphia,  W.  &  B.  R.  Co.  (1877)  47 
Md.  76;  Maryland  C.  R.  Co.  v.  Neubeur 
(1884)  62  Md.  391;  Cowen  v.  Dietrick 
(1905)  101  Md.  46.  60  Atl.  282.  4  Ann. 
Gas.  292;  Evans  v.  Baltimore,  G.  &  A. 
B.  Go.  (1918)  138  Md.  31. 104  Atl.  112. 

Massachusetts.  —  Com.  v.  Boston  ft 
W.  R.  Corp.  (1869)  101  Mass.  201; 
Giacomo  v.  New  York,  N.  H.  &  H.  R. 
Co.  (1907)  196  Mass.  192,  81  N.  E. 
899;  Trask  v.  Boston  &  M.  R.  Go. 
(1914)  219  Mass.  410,  106  N.  E.  1022. 

Michigan.  —  Hasa  v.  Grand  Rapids 
&  I.  R.  Go.  (1882)  47  Mich.  401.  11  N. 
W.  216;  Freeman  t.  Duluth,  S.  S.  &  A. 
R.  Co.  (1889)  74  Mich.  86.  3  LJELA. 
594,  41  N.  W.  872. 

MissourL  —  Becke  v.  Missouri  P. 
R.  Go.  (1890)  102  Mo.  544,  9  L.R.A. 
167,  13  S.  W.  1063. 

New  Jersey.  —  Pennsylvania  R.  Co. 
V.  Matthews  (1873)  36  N.  J.  L.  631; 
Delaware,  L.  ft  W.  R.  Go.  v.  Toffey 
(1876)  38  N.  J.  L.  625;  Siracusa  v. 
Atlantic  City  K.  Co.  (1902)  68  N.  J. 
L.  446,  53  Atl.  547;  Danskin  v.  Penn- 
sylvania R.  Co.  (1909)  76  N.  J.  L.  660, 
22  L.R.A.(N.S.)  232,  72  Atl.  32  (later 
appeals  not  involving  this  point  are 
(1910)  79  N.  J.  L.  626.  76  Atl.  976;  83 
N.  J.  L.  622.  83  Atl.  1006). 

New  York.  —  Ernst  v.  Hudson  River 
R.  Go.  (1868)  39  N.  Y.  61,  100  Am. 
Dec.  405;  Beisiegel  v.  New  York  C.  R. 
Co.  (1869)  40  N.  Y.  9;  Grippen  v.  New 
York  G.  R.  Co.  (1869)  40  N.  Y.  34; 
Weber  v.  New  York  C.  &  H.  R.  R.  Co. 
(1874)  58  N.  Y.  451;  Culhane  v.  New 
York  G.  ft  H.  R.  R.  Go.  (1876)  60  N.  Y. 
138;  Pakalinsky  v.  New  York  G.  ft  H. 
R.  R.  Co.  (1880)  82  N.  Y.  424;  Martin 
V.  New  York  C.  &  H.  R.  R.  Go.  (1897) 
(Sup.  C^t.  App.  T.)  20  Misc.  363,  45 
N.  Y.  Supp.  925;  Cohn  v.  New  York  C. 
&  H.  R.  R,  Co.  (1896)  6  App.  Div.  196, 
39  N.  Y.  Supp.  986. 

Ohio.  —  Lake  Shore  ft  M.  S.  R.  Co. 
V.  Gaffney  (1894)  6  Ohio  G.  D.  94; 
Cleveland,  G.  G.  ft  St  L.  R.  Co.  v. 
Richerson  (1899)  10  Ohio  C.  D.  326; 
Lake  Shore  &  M.  S.  R.  Co.  v.  Reynolds 
(1901)  23  Ohio  C.  C.  199. 

Pennsylvania.  —  Seif red  v.  Pennsyl- 
vania R.  Co.  (1903)  206  Pa.  399,  55  Atl. 
1061 ;    Pennsylvania   R.   Go's  Case 


(1906)  218  Pa.  373, 3  L.R.A.(N.S.T  140. 
62  Atl.  986,  5  Ann.  Gas.  299;  Davis  v. 
Pennsylvania  R.  Co.  (1907)  34  Pa. 
Super.  Ct.  388.  See  also  Bums  v. 
Pennsylvania  R.  Co.  (1906)  213  Pa. 
280,  62  Atl.  845. 

Sooth  Carolina.  —  Gallison  v. 
Charleston  ft  W.  C.  R..  Go.  (1916)  IOC 
S,  C.  123,  90  S.  E.  260. 

Texas.  —  Central  Texas  &  N.  W.  R. 
Co.  V.  Gibson  (1904)  35  Tex.  Civ.  App. 
66.  79  S.  W.  351;  Chicago,  R.  L  &  G. 
R.  Co.  V.  Shockley  (1919)  —  Tex.  CSt. 
App.  — .  214  S.  W.  716;  Baker  v. 
Hodges  (1921)  —  Tex.  Giv.  App. 
231  S.  W.  844. 

Utah.  —  Christensen  v.  Oregon 
Short  Line  R.  Co.  (1906)  29  Utah,  192, 
80  Pac.  746. 

England.  —  Stubley  v.  London  A 
N.  W.  R.  Co.  (1865)  L.  R.  1  Exch.  IS, 
35  L.  J.  Exch.  N.  S.  3,  11  Jur.  N.  S. 
954,  IS  L.  T.  N.  S.  376,  14  Week.  R^ 
133;  Cliff  V.  Midland  R.  Co.  (1870)  L. 
R.  6  Q.  a  268,  22  L.  T.  N.  S.  382,  18 
Week.  Rep.  456. 

Thus,  in  the  leading  case  of  Grand 
Trunk  R.  Co.  v.  Ives  (1892)  144  U.  S. 
408,  36  L.  ed.  485.  12  Sup.  Ct  Rep.  679, 
12  Am.  Neg.  Gas.  659,  it  was  said:  "It 
seems,  however,  that  before  a  jury 
will  be  warranted  in  saying,  in  the 
absence  of  any  statutory  direction  to 
that  effect,  that  a  railroad  company 
should  keep  a  flagman  or  gates  at  a 
crossing,  it  must  be  first  shown  that 
such  crossing  is  more  than  ordinarily 
hazardous;  as,  for  instance,  that  it  is 
in  a  thickly  populated  portion  of  a 
town  or  city;  or  that  the  view  of  tiie 
track  is  obstructed  either  by  the  com- 
pany itself  or  by  other  objects  proper 
in  themselves;  or  that  the  crossing 
is  a  much-traveled  one,  and  the  noise 
of  approaching  trains  is  rendered  in* 
distinct  and  the  ordinary  signals  dif- 
ficult to  be  heard  by  reason  of  bustle 
and  confusion  incident  to  railway  or 
other  business;  or  by  reason  of  some 
such  like  cause;  and  that  a  jury  would 
not  be  warranted  in  saying  that  a  rail- 
road company  should  maintain  those 
extra  precautions  at  ordinary  cross- 
ings in  the  country." 

The  absence  of  a  flagman  required 
by  an  ordinance  is.  of  itself,  sufficient 
to  sustain  a  finding  of  negligence 
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(Summer  v.  Chicago  ft  N.  W.  R.  Go. 
(1913)  122  Minn.  44,  141  N.  W.  854), 
and  has  been  said  to  be  negligence 
per  se  (Yonkers  v.  St.  Louis,  I.  M.  & 
S.  R.  Co.  (1914)  182  Mo.  App.  558,  168 
S.  W.  307;  Butler  v.  Southern  R.  Co. 
(1911)  90  S.  273,  73  S.  E.  185.  And 
see  Hall  v.  Greorgia  Southern  &  F.  R. 
Go.  (1916)  144  Ga.  145,  86  S.  E.  316; 
Peniusylvania  Co.  t.  Mosher  (1911) 
47  Ind.  App.  656,  94  N.  E.  1033;  Hinea 
V.  Partridge  (1921)  —  Tenn.  — ,  231 
S.  W.  16;  Baker  v.  Hodges  (1921)  — 
Tex.  CiT.  App.      231  S.  W.  844). 

a.  VmUure  to  maintain  flagnum  as  evi- 
dence of  neffUffoww. 

a.  GeneraUy. 

The  failure  to  keep  a  flagman  at  a 
crossing  may  be  submitted  to  the  jury 
in  connection  with  the  other  evidence 
in  a  case,  for  the  purpose  of  enabling 
th^  to  determine  whether,  under  all 
the  circumstances,  tiie  railroad  com- 
pany was  guilty  of  negligence  at  the 
time  of  the  accident. 

Alabama,  —  Louisville  &  N.  R.  Co, 
V.  Daveno-  (1909)  162  Ala.  660,  60 
So.  276. 

Olifomia.  —  Antonian  v.  Southern 
P,  R,  Co.  (1909)  9  Cal.  App.  718,  100 
Pac.  877;  Green  v.  Southern  P.  Co. 
(1921)  —  C^l.  App.  — ,  199  Pac.  1059. 

niineis.  —  Chicago,  B.  ft  Q.  R.  Go. 
T.  Gunderson  (1^98)  174  111.  495,  61 
N.  K  708;  Lake  Shore  ft  M.  S.  R.  Go. 
V.  Foster  (1898)  74  111.  App.  387;  Illi- 
nois C.  R.  Co.  V.  Ebert  (1874)  74  111. 
399. 

Indiana.  —  Pittsburgh,  C.  ft  St.  L. 
R.  Co.  T.  Yundt  (1881)  78  Ind.  878,  41 
Am.  Rep.  580. 

I«wa«— Hart  t.  Chicago,  R.  I.  ft  P. 
R.  Co.  (1881)  66  Iowa,  166,  41  Am. 
Rep.  93,  7  N.  W.  9,  9  N.  W.  116;  Tier- 
ney  ▼.  Chicago  &  N.  W.  R.  Co.  (1892) 
84  Iowa,  641,  51  N.  W.  175;  Pratt  v. 
(Chicago,  R.  L  &  P.  R.  Co.  (1899)  107 
Iowa,  287,  77  N.  W.  1064;  Bradley  v. 
Intemrban  R.  Ck>.  (1921)  —  Iowa,  — , 
.188  N.  W.  493. 

Kansas.  —  Kansas  P.  R.  Go.  v. 
Richardson  (1881)  25  Kan.  391. 

Michigan.  —  Barnum  v.  Grand 
Trunk  Western  R.  Co.  (1907)  148 
Mich.  370,  111  N.  W.  1036. 

New  Jersey. — ^New  Jersey  R.  ft 


Transp.  Co.  t.  West  (1866)  S2  N.  J. 
L.  91,  12  Am.  Neg.  Gas.  276,  affirmed 
on  another  point  in  (1867)  33  N.  J. 
L.  430,  12  Am.  Neg.  Cas.  281. 

New  Hampshire. — See  Folsom  t. 
Concord  &  M.  R.  Co.  (1896)  68  N.  H. 
454,  38  Atl.  209. 

New  York. — Grippen  v.  New  York 
C.  R.  Go.  (1869)  40  N.  Y.  84;  Casey 
V.  New  York  C.  ft  H.  R.  R.  Co.  (1879) 
78  N.  Y.  518,  12  Am.  Neg.  Cas.  309; 
Houghkirk  v.  Delaware  &  H.  Canal 
Co.  (1883)  92  N.  Y.  219,  44  Am.  Rep. 
370;  Brown  v.  Rome,  W.  &  0.  R.  Co. 
(1888;  Sup.  Gen.  T.)  16  N.  Y.  S.  R. 
456,  1  N.  Y.  Supp.  286;  Reid  v.  New 
York,  N.  H.  &  H.  R.  Co.  (1892;  Sup. 
Gen.  T.)  44  N.  Y.  S.  R.  688,  17  N.  Y. 
Supp.  801;  Coyle  v.  Long  Island  R. 
Co.  (1884)  33  Hun,  37;  McCallura  v. 
Long  Island  R.  Co.  (1886)  38  Hun, 
569;  McSorley  v.  New  York  C.  &  H.  R. 
R.  Co.  (1901)  60  App.  Div.  267,  70  N. 
Y.  Supp.  10;  Harrington  v.  Erie  R.  Co. 
(1903)  79  App.  Div.  26,  79  N.  Y.  Supp. 
930.  See  also  McAuliffe  v.  New  York 
C.  ft  H.  R.  R.  Go.  (1903)  88  App.  DW. 
356,  84  N.  Y.  Supp.  607,  affirmed  with- 
out opinion  in  (1905)  .181  N.  Y.  537, 
78  N.  E.  1126. 

Pennsylvania. — Seifred  v.  Pennsyl- 
vania R.  Co.  (1903)  206  Pa.  399,  66 
Atl.  1061;  Pennsylvania  R.  Go's  Case 
(1906)  213  Pa.  373,  3  L.R.A.(N5.) 
140,  62  Atl.  986,  6  Ann.  Gas.  299. 

Utah.  —  Christensen  v.  Oregon 
Short  Line  R.  Go.  (1906)  29  Utah,  192, 
80  Pac.  746. 

Vermont. — Carrow  v.  Barre  R.  Go. 
(1902)  74  Vt.  176,  52  Atl.  537. 

Washington. — Grant  v.  Oregon  R. 
ft  Nav.  Co.  (1909)  64  Wash.  678,  26 
LJl.A.(N.S.)  926,  103  Pac.  1126. 

Wisconsin. — Hoye  v.  Chicago  &  N. 
W.  R.  Co.  (1886)  67  Wis.  1,  29  N.  W. 
646;  Heddles  v.  Chicago  &  N.  W.  R. 
Co.  (1889)  74  Wis.  239,  42  N.  W.  237; 
Abbot  V.  Dwinnell  (1889)  74  Wis.  514, 
43  N.  W.  496;  Winchell  v.  Abbot 
(1890)  77  Wis.  371,  46  N.  W.  666. 

"There  is  no  common-law  duty  cm 
the  part  of  the  company  to  station  a 
flagman  or  erect  gates  at  a  crossing; 
but  the  failure  of  the  company  to  do 
so  is  to  be  considered  with  other  facts 
in  every  given  case  in  determining 
whether  the  company  was  negligent." 
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Pennsylvania  R.  Go's  Case  (Pa.) 
supra. 

In  Barnum  v.  Grand  Trunk  Western 
R.  Co.  (Mich.)  supra,  wherein  it  ap- 
peared that  an  engine  was  backed 
over  a  street  crossing,  it  was  held 
ttiat  the  trial  court  properly  left  to 
liie  jury  the  elements  of  obstruction 
of  view,  the  absence  of  a  flagman  and 
gates,  the  passing  of  a  freight  train 
immediately  before  the  backing  of  the 
engine,  and  the  absence  of  a  lookout 
on  the  engine.  The  appellate  court 
said:  'It  is  quite  possible  that  no 
one  of  these  facts  by  itself  would  con- 
stitute, or  even  evidence,  negligence, 
and  yet,  when  all  are  taken  together, 
a  jury  be  fully  justified  In  finding 
negligence." 

In  Baker  v.  Hodges  (1921)  —  Tex. 
Civ.  App.  — ^  231  S.  W.  844,  the  qnes- 
tibn  of  the  negligence  of  the  conductor 
of  a  freight  train  in  failing  to  place 
one  of  his  crew  at  the  crossing  as  a 
flagman  until  a  passenger  train  had 
gone  over  the  crossing  was  held  to  be 
for  the  jury,  upon  evidence  that  the 
freight  train,  which  had  gone  on  the 
passing  track  to  allow  the  passenger 
train  to  pass,  obstructed  the  view,  and 
left  a  passage  of  only  about  16  feet  in 
width  over  the  crossing,  which  was 
quite  extensively  used  by  the  public. 

It  has  been  held  that  where  evi- 
dence that  there  was  no  flagman  at 
the  crossing  is  admitted  over  objec- 
tion, and  the  trial  court  instructs  the 
jury  that  such  evidence  has  been  ad- 
.mitted,  not  as  tending  to  show  any 
neglect  on  the  part  of  -the  railroad 
company  in  that  regard,  but  solely  as 
bearing  on  the  alleged  negligence  on 
tiie  part  of  the  company  in  running 
its  train,  the  instruction  is  not  er- 
roneous, since,  though  "the  absence 
of  a  flagman  was  not  negligence,  yet 
such  absence,  in  connection  with 
proof  of  the  condition  of  things  in  re- 
spect to  population,  travel,  and  other- 
wise, in  that  particular  locality, 
would  shed  light  upon  the  question  of 
the  care  and  caution  on  the  part  of 
appellant  [railroad  company]  in  run- 
ning its  trains  that  the  safety  of  the 
public  would  reasonably  require." 
Chicago  &  I.  R.  Co.  v.  Lane  (1889) 
ISO  IlL  116,  22  N.  E.  513.   That  case 


was  followed  in  New  York,  C,  &  St 
L.  R.  Co.  V.  Luebeck  (1895)  157  IIL 
S96,  41  N.  E.  897.  See  also  Peoria 
&  P.  Union  R.  Co.  r.  Herman  (1891) 
89  IIL  App.  287. 

That  the  failure  to  maintain  a  flag- 
man or  safety  devices  at  a  crossing 
may,  in  some  circumstances,  present  a 
question  of  negligence  for  the  jury,  is 
recognized  in  Dyer  v.  Maine  C.  R.  Co. 
(1921)  —  Me.  — ,  lis  Atl.  26;  Hume  v. 
Duluth  &  I.  R.  Co.  (1921)  —  Minn.  — , 
183  N.  W.  288,  and  Engel  v.  Minne- 
apolis Street  R.  Co.  (1921)  —  Minn. 
— ,  183  N.  W.  842,  although  it  was  held 
that  the  facts  and  circumstances  in 
relation  to  the  location  of  the  crossing 
and  the  dangers  attendant  upon  its  use 
did  not  justify  the  submission  of  the 
question  to  tiie  jury  in  those  eases. 

'The  question  to  be  submitted  to 
the  jury  is  not  .  .  .  whether,  in 
their  judgment,  due  care  required  the 
railroad  company  to  keep  a  flagman 
at  the  station  to  give  warning;  not 
whether  that  was  a  suitable  mode  of 
giving  notice  of  the  approach  of  a 
train;  not,  'what  signal  would  be 
snflScienf  to  give  such  notice.  But 
the  question  is,  whether,  nnder  the 
actual  circumstances  of  the  case,  the 
company  exercised  reasonable  cara 
and  prudence  in  what  they  did,  and 
whether  its  neglect  caused  the  injury 
complained  of."  Grippen  v.  New 
York  C:  R.  Co.  (1869)  40  N.  Y.  46. 
See  also  Beisiegel  v.  New  York  C  R. 
Co.  (1869)  40  N.  Y.  9;  Weber  v.  New 
York  C.  &  H.  R.  R.  Co.  (1874)  58  N. 
Y.  451;  McGrath  v.  New  York  C.  A 
H.  R.  R.  Co.  (1876)  63  N.  Y.  522; 
McCallum  v.  Long  Island  R.  Co. 
(1886)  38  Hun  (N.  Y.)  569;  Brown  v. 
Rome,  W.  &  0.  R.  Co.  (1887;  Sup. 
Gen.  T.)  16  N.  Y.  S.  R.  456,  1  N.  Y. 
Supp.  286;  Heddles  v.  Chicago  &  N. 
W.  R.  Co.  (1889)  74  Wis.  239,  42  N, 
W.  237. 

It  is  erroneous  to  instruct  the  jury 
that  it  may  base  a  finding  of  negli- 
gence on  the  absence  of  a  flagman. 
McGrath  v.  New  York  C.  &  H.  R.  R. 
Co.  (1876)  63  N.  Y.  522;  Pakalinsky 
V.  New  York  C.  &  H.  R.  R.  Co.  (1880) 
82'  N.  Y.  424;  Houghkirk  t.  Delaware 
&  H.  Canal  Co.  (1883)  92  N.  Y.  219. 
44  Am.  Rep.  370;  Coyle  v.  Long  Ishuid 
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R.  Co.  (1884)  33  Hun  (N.  Y.)  37; 
Crawford  v.  Delaware,  L.  &  W.  R.  Co, 
(1887)  23  Jones  &  S.  (N.  Y.)  50; 
Winchell  v.  Abbot  (1890)  77  Wis.  371, 
46  N.  W.  665.  See  also  Evansville  & 
T.  H.  R.  Go.  V.  Clementa  (1904)  32 
Ind.  App.  659,  70  N.  E.  664. 

The  failure  to  maintain  a  flagman 
may  have  an  important  bearing  on  the 
question  of  excessive  speed.  Chicago 
&  E.  R.  Co.  V.  Biddinger  (1916)  63 
Ind.  App.  30,  113  N.  E.  1027;  Folkmire 
V.  Michigan  United  R.  Go.  (1909)  157 
Micb.  159, 121  N.  W.  811, 17  Ann.  CaB. 
979;  Serano  v.  New  York  C.  &  H.  R. 
R.  Co.  (1907)  188  N.  Y.  156,  117  Am. 
St.  Rep.  83S,  80  N.  E.  1025,  reversing 
(1906)  114  App.  Div.  684,  99  N.  Y. 
Supp.  1103;  Schwarz  v.  Delaware,  L. 
&  W.  R.  Co.  (1905)  211  Pa.  625,  61 
Atl.  255. 

Thus,  in  Lawler  v.  Minneapolis,  St. 
P.  &  S.  Ste.  M.  R.  Go.  (1916)  129  Minn. 
506,  152  N.  W.  582,  it  was  said:  'It 
is  true  that  defendant  was  not  re- 
quired by  statute  to  station  a  flagman 
at  this  crossing,  or  required  to  main- 
tain gates  or  a  signal  bell,  in  view  of 
which  it  is  probable  that  its  failure  to 
do  80  does  not  constitute  actionable 
negligence.  But  those  warning  pre- 
cautions could  have  been  provided, 
and  their  absence  is  an  element  prop- 
er for  consideration  in  determining 
the  question  whether  it  is  negligence 
to  run  a  train  through  such  a  village 
at  a  high  and  dangerous  speed,  im- 
periling, as  it  may,  the  lives  of  citi- 
zens making  use  of  the  street  over 
which  the  train  passes." 

But  in  Burns  v.  Pennsylvania  R. 
Co.  (1906)  213  Pa.  280,  62  Atl.  845,  it 
was  held  that  where  the  only  negli- 
gence charged  was  excessive  speed, 
the  evidence  of  the  failure  to  provide 
a  flagman  or  gates  should  be  limited 
to  its  bearing  on  the  question  of  ex- 
cessive speed.  See  to  a  similar  effect, 
Baltimore  &  0.  S.  W.  R.  Go.  v.  Molo- 
ney (1906)  30  Ohio  G,  G.  792.  See 
also  Rogers  v.  West  Jersey  &  Sea- 
shore R.  Go.  (1907)  75  N.  J.  L.  568,  68 
AU.  148. 

b.  ihmgerouB  eromaing, 

1.  CleneraUy. 
Where  a  railroad  crossing  is,  for 


any  reason,  particularly  dangerous, 
it  is  a  question  for  the  jury  whether 
the  care  which  a  railroad  company  is 
required  to  exercise  to  avert  accidents 
at  crossings  imposes  on  the  company 
the  duty  to  station  a  flagman  at. that 
crossing. 

United  States. — Grand  Trunk  R.  Co. 
V.  Ives  (1892)  144  U.  S.  408,  36  L. 
ed.  485,  12  Sup.  Ct.  Rep.  679,  12  Am. 
Neg.  Cas.  659;  Panama  R.  Co.  v. 
Pigott  (U.  S.  Adv.  Ops.  1920-21,  p. 
242)  254  U.  S.  552,  65  L.  ed.  — ,  41 
Sup.  Ct.  Rep.  199;  Lapsley  v.  Union 
P.  R.  Go.  (1891)  60  Fed.  172;  Chicago 
&  N.  W.  R.  Go.  V.  Netolicky  (1895)  14 
C.  C.  A.  615,  32  U.  S.  App.  168,  406, 
67  Fed.  665;  Chicago  G.  W.  R.  Co.  v. 
Kowalski  (1899)  34  C.  C.  A.  1,  92  Fed. 
310,  affirming  (1898)  84  Fed.  586;  St 
Louis  &  S.  F.  R.  Co.  v.  Chapman 
(1906)  71  C.  C.  A.  623,  140  Fed.  129; 
Delaware  &  H.  Go.  v.  Larnard  (1908) 
88  C.  G.  A.  462,  161  Fed.  620;  Illinois 
G.  R.  Co.  V.  O'Neill  (1910)  100  C.  C. 
A.  658,  177  Fed.  328,  writ  of  certiorari 
denied  in  (1910)  217  U.  S.  604,  54  L. 
ed.  899,  30  Sup.  Ct,  Rep.  694;  Evans 
V.  Erie  R.  Co.  (1914)  129  C.  C.  A.  375, 
213  Fed.  129. 

Alabama.^ — ^Atlantic  Coast  Line  R. 
Go.  V.  Jones  (1918)  16  Ala.  App.  447, 
78  So.  645,  reversed  on  Other  grounds 
in  (1918)  202  Ala.  222,  80  So.  44. 

Arkansas. — Tiffin  v.  St.  Louis,  I.  M. 
&  S.  R.  Co.  (1906)  78  Ark.  55.  93  S. 
W.  564. 

California. — Carraher  v.  San  Fran- 
cisco Bridge  Go.  (1889)  81  Gal.  98,  22 
Pac.  480. 

Idaho. — Fleenor  v.  Oregon  Short 
Line  R.  Go.  (1909)  16  Idaho,  781,  102 
Pac.  897. 

Illinois. — Chicago  &  I.  R.  Co.  v. 
Lane  (1889)  130  111.  116,  22  N.  E. 
513;  Peoria  &  P.  Union  R.  Co.  v.  Her- 
man (1891)  39  111.  App.  287. 

Indiana^— Cleveland,  G.  G.  &  St.  L. 
R.  Co.  V.  Starks  (1910)  174  Ind.  345, 
92  N.  E.  54;  Pittsburgh,  C.  C.  &  St.  L. 
R.  Co.  V.  Tatman  (1919)  —  Ind.  App. 
— ,  122  N.  E.  357. 

Iowa. — Annaker  v.  Chicago,  R.  I.  & 
P.  R.  Go.  (1890)  81  Iowa,  267,  47  N. 
W.  68.  And  see  Barrett  v.  CJhicago, 
M.  &  St.  P.  R.  Co.  (1920)  —  Iowa,  — . 
176  N.  W.  950. 
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Kentucky. — Newport  News  &  M. 

Valley  R.  Co.  v.  Stuart  (1896)  99  Ky. 
496,  36  S,  W.  528;  Chesapeake  &  O. 
R.  Co.  V.  Gunter  (1900)  108  Ky.  362, 
56  S.  W.  527;  Illinois  C.  R.  Co.  v.  Coley 
(1905)  121  Ky.  385, 1  L.R.A.(N.S.)  370, 
89  S.  W.  234;  Southern  R.  Co.  v.  Win- 
chester (1907)  127  Ky.  144,  106  S.  W. 
167;  Cincinnati,  N.  O.  &  T.  P.  R.  Co. 
V.  Champ  (1907)  31  Ky.  L.  Rep.  1054, 
104  S.  W.  988;  Louisville  &  N.  R.  Co. 
T,  Lucas  (1906)  30  Ky.  L.  Rep.  359, 
98  S.  W.  308. 

Maine.— Webb  v.  Portland  &  K.  R. 
Co.  (1869)  67  Me.  117;  Lesan  v.  Maine 
C.  R.  Co.  (1886)  77  Me.  86. 

Massachusetts.  —  Eaton  v.  Fitch- 
burg  R.  Co.  (1880)  129  Mass.  364; 
Boucher  v.  New  York,  N.  H.  &  H.  R. 
Co.  (1907)  196  Mass.  366,  13  L.B.A. 
(N.S.)  1177,  82  N.  E.  15. 

Michigan.  —  Guggenheim  v.  Lake 
Shore  &  M.  S.  R.  Co.  (1887)  66  Mich. 
163,  33  N.  W.  161 ;  Freeman  v.  Duluth. 
S.  S.  &  A.  R.  Co.  (1889)  74  Mich.  86, 

5  A.L.R.  594,  41  N.  W.  872;  Willet 
V,  Michigan  C.  R.  Co.  (1897)  114  Mich. 
411,  72  N.  W.  260;  Philip  v.  Heraty 
(1904)  135  Mich.  446.  97  N.  W.  963, 
100  N.  W.  186;  Barnum  v.  Grand 
Trunk  Western  R.  Co.  (1907)  148 
Mich.  370,  111  N.  W.  1036;  Folkmire 
V.  Michigan  United  R.  Co.  (1909)  167 
Mich.  159,  121  N.  W.  811,  17  Ann. 
Cas.  979. 

Minnesota. — Bollinger  v.  St.  Paul 

6  D.  R.  Co.  (1887)  36  Minn.  418.  1 
Am.  St.  Rep.  680,  31  N.  W.  856. 

Missouri. — Welsch  v.  Hannibal  & 
St  J.  R.  Co.  (1880)  72  Mo.  461. 

Nebraska. — Union  P.  R.  Co.  v.  Con- 
nolly (1906)  77  Neb.  254,  109  N.  W. 
368;  Kafka  v.  Union  Stock  Yards  Co. 
(1910)  87  Neb.  331,  127  N.  W.  129. 

New  Jersey.  —  Pennsylvania  R.  Co. 
T.  Matthews  (1873)  36  N.  J,  L,  631. 

North  Carolina. — ^Bradley  v.  Ohio 
River  &  C.  R.  Co.  (1900)  126  N.  C. 
735,  36  S.  E.  181. 

Ohio.— Cleveland,  C.  C.  &  I.  R.  Co. 
T.  Schneider  (1888)  45  Ohio  St.  678, 
17  N.  E.  321,  12  Am.  Neg.  Cas.  428; 
Cleveland,  C.  C.  &  St.  L.  R.  Co.  v. 
Richerson  (1899)  10  Ohio  C.  D.  326. 

Oregon. — Russell  v.  Oregon  R.  & 
Nav.  Co.  (1909)  64  Or.  128,  102  Pac. 
619. 


Pennsylrania.^ — Davis  t.  Pennsyl- 
vania R.  Co.  (1907)  84  Pa.  Super.  CL 

388. 

South  Carolina.  —  Callison  t. 
Charleston  &  W.  C.  R.  Co.  (1916)  106 
S.  C.  123,  90  S.  E.  260. 

Texas^Missouri,  K.  &  T.  R.  Go.  t. 
Magee  (1899)  92  Tex.  616,  60  &  W. 
1013;  Central  Texas  ft  K.  W.  B.  Go. 
T.  Gibson  (1904)  36  Tex.  Civ.  App. 
66,  79  S.  W.  351;  International  &  G. 
N.  R.  Co.  V.  Jones  (1901)  —  Tex.  Ch. 
App.  — ,  60  S.  W.  978;  Central  Texas 
&  N.  W.  R.  Co.  V.  Gibson  (1904)  — 
Tex.  Civ.  App.  — ,  83  S.  W.  862;  St 
liouis  Southwestern  R.  Co.  v.  Moore 
(1908)  —  Tex.  Civ.  App.  — ,  107  S. 
W.  668;  Missouri,  K.  &  T.  R.  Co.  v. 
Bratcher  (1909)  64  Tex.  Civ.  App.  10, 
118  S.  W.  1091;  Missouri,  K.  ft  T.  R. 
Co.  V.  Hurdle  (1911)  —  Tex.  Civ.  App. 
— ,  142  S.  W.  992;  Texas  Midland  R. 
Co.  V.  Wiggins  (1913)  —  Tex.  Civ. 
App.  — ,  161  S.  W.  445;  Galveston, 
H.  &  S.  A.  R.  Co.  v.  Linney  (1914)  — 
Tex.  Civ.  App.  — ,  168  S.  W.  lOSS; 
Baker  v.  Hodges  (1921)  —  Tex.  Civ. 
App.  — ,  231  S.  W.  844.  And  see  the 
reported  case  (Tisdale  v.  Panhandle 
&  S.  F.  R.  Co.  ante,  1264). 

Wisconsin. — See  Kinney  v.  GroclKr 
(1864)  18  Wis.  74. 

England. — Bilbee  v.  London,  B.  & 
S.  C.  R.  Co.  (1865)  18  C.  B.  N.  S.  684, 
144  Eng.  Reprint,  571,  84  L.  J.  G.  P. 
N.  S.  182,  11  Jur.  N.  S.  745,  IS  L.  T. 
N.  S.  146,  13  Week.  Rep.  779.  Com- 
pare Cliff  V.  Midland  R.  Co.  (1870)  L 
R,  6  Q.  B.  258,  22  I*  T.  N.  S.  882.  18 
Week.  Rep.  456. 

**The  settled  rule  in  reference  to  tiie 
issue  here  raised  is  that  if  a  person 
of  ordinary  prudence  would,  under 
the  circumstances,  have  maintained  s 
flagman  or  watchman  at  the  crossing 
where  the  plaintiff  was  injured,  then 
the  failure  on  the  part  of  the  railroad 
company  to  keep  such  flagman  or 
watchman  was  negligence."  Texas 
Midland  R.  Co.  v.  Wiggins  (1918)  — 
Tex.  Civ.  App.  — ,  161  S.  W.  445. 

So,  in  Illinois  C.  R.  Co.  v.  O'Neill 
(1910)  100  C,  C,  A.  668,  177  Fed.  328 
(which  has  writ  of  certiorari  denied 
in  (1910)  217  U.  S.  604,  64  L.  ed.  894, 
30  Sup.  Ct  Rep. '694),  it  was  held  to 
be  proper,  in  an  action  for  doatfa  oc- 
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curring  at  a  city  crossing,  no  descrip- 
tion of  which  appears  in  the  report, 
to  charge  as  follows :  *'I  charge  you 
that»  while  that  defendant  was  not  re-  ' 
quired  by  law  to  employ  a  flagman, 
the  defendant  was  required  to  exer- 
cise all  due  and  reasonable  care  for 
the  protection  of  others  who  had  the 
right  to  use  that  crossing  consistent 
with  the  reasonable  running  of  its 
trains,  and  it  is  for  you  to  determine 
whether  or  not  the  failure  to  employ 
a  flagman  or  watchman  at  that  cross- 
ing was,  or  was  not,  violative  of  its 
duty." 

In  Pittsburgh,  C.  C.  &  St.  L.  R.  Co. 
V.  Tatman  (1919)  —  Ind.  App.  — ,  122 
N.  E.  357,  the  court,  after  reviewing 
the  cases,  said:  "From  the  foregoing 
authorities  it  clearly  appears  that 
whenever,  in  the  exercise  of  due  care 
and  caution  in  running  its  trains,  it 
becomes  reasonably  necessary,  con- 
sidering the  nature,  location,  and  sur- 
roundings of  a  crossing  of  railroad 
and  public  highway  or  street,  that  a 
watchman  should  be  placed  at  such 
crossing,  to  give  notice  to  travelers  of 
approaching  danger,  and  to  signal  to 
them  when  it  will  be  reasonably  safe 
for  them  to  make  such  crossing,  it  is 
the  duty  of  such  railroad  corporation, 
independent  of  any  statute  or  ordi- 
nance in  that  behalf,  to  place  a  flag- 
man  at  such  dangerous  crossing  to 
perform  said  duties." 

Before  it  can  be  said  that  it  was 
negligence  for  a  railroad  company  to 
fail  to  station  a  flagman  at  a  crossing, ' 
"it  should  be  made  to  appear  that  thev 
danger  was  altogether  exceptional; 
that  there  was  something  in  the  case 
which  rendered  ordinary  care  on  the 
part  of  the  traveler  an  insufficient 
protection  against  injury,  and  there- 
fore made  the  assumption  of  this 
harden  on  the  part  of  the  railroad 
company,  of  the  employment  of  a  flag- 
man, a  matter  of  common  duty  for  the 
safety  of  others."  Haas  v.  Grand 
Rapids  &  I.  R.  Co.  (1882)  47  Mich. 
401,  11  N.  W.  216.  See  also  Grand 
Trunk  R.  Co.  v.  Ives  (1892)  144  U.  S, 
408,  36  L.  ed.  485,  12  Sup.  Ct  Rep. 
679,  12  Am.  Neg.  Gas.  669;  Baltimore 
&  O.  R.  Co.  v.  Adams  (1897)  10  App. 
D.  C.  97;  Freeman  v.  Duluth,  8.  3.  & 


A.  R.  Co.  (1889)  74  Mich.  86,  3  L.R.A. 
594,  41  N.  W.  872;  Lake  Shore  &  M. 
S.  R.  Co.  v.  Reynolds  (1901)  23  Ohio 
C.  C.  199;  Central  Texas  &  N.  W.  R. 
Co.  v.  Gibson  (1904)  35  Tex.  Civ.  App. 
66,  79  S.  W.  S51. 

"It  should  have  appeared  that  there 
was  something  to  distinguish  this  from 
ordinary  crossings, — some  peculiarity 
in  the  character  of  the  ground, 
which  so  plainly  indicated  the  neces- 
sity of  a  flagman  as  to  leave  no  doubt 
of  the  obligation  of  the  company  to 
put  one  there.  The  company  should 
not  have  been  held  liable  on  this 
ground,  unless  for  the  neglect  of  a 
very  manifest  duty, — one  which  the 
company  could  not  have  failed  to  per- 
ceive without  great  carelessness." 
Telfer  v.  Northern  R.  Co.  (1862)  30 
N.  J.  L.  188. 

"Whether  such  omission  is  negli- 
gence depends  upon  the  circum- 
stances,— such  as  the  frequency  with 
which  trains  are  passing,  the  amount 
of  travel,  the  opportunities,  or  want 
of  opportunities,  for  travelers'  observ- 
ing the  approach  of  trains,  and  the 
like."  Annaker  v.  Chicago,  R.  I.  &  P 
R.  Co.  (1890)  81  Iowa,  267.  See  also 
Lapsley  v.  Union  P.  R.  Co.  (1S91)  60 
Fed.  172. 

In  an  action  against  a  railroad  com- 
pany to  recover  damages  for  injuries 
sustained  at  a  crossing,  the  defend- 
ant cannot  question  witnesses,  whom 
it  introduces  and  who  qualify  as  ex- 
perts, as  to  the  custom  of  railroads 
in  maintaining  flagmen  at  similar 
crossings,  as  the  need  of  a  flagman 
depends  much  on  the  situation  and 
circumstances  of  each  particular 
crossing,  and  these  must  be  known  in 
order  to  determine  whether  there 
ought  to  be  a  flagman  there.  Bailey 
V.  New  Haven  &  N.  Co.  (1871)  107 
Mass.  496. 

The  rule  requiring  the  maintenance 
of  a  flagman  to  signal  the  approach 
of  trains  at  peculiarly  dangerous 
crossings  has  frequent  illustration  in 
cases  where  trains  or  engines  have 
been  backed  over  crossings.  Illinois 
C.  R.  Go.  V.  Coley  (1905)  121  Ky.  385, 
1  L.RJL(N.S.)  870,  89  S.  W.  234; 
Maher  v.  Louisiana  B.  &  Nav.  Co. 
(1919)    146  La.  783,  82  So.  872; 
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Barnum  t.  Grand  Trunk  W.  R.  Go. 
(1907)  148  Mich.  370.  Ill  N.  W.  1036; 
Union  P.  R.  Co.  v.  Connolly  (1906) 
77  Neb.  254,  109  N.  W.  368;  Norfolk 
&  W.  R.  Co.  V.  Holmes  (1909)  109  Va. 
407,  64  S.  E.  46;  Norfolk  &  W.  E.  Co. 
V.  Munsell  (1909)  109  Va.  417,  64  S. 
E.  50.  See  also  Southern  R.  Co.  v. 
Shipp  (1910)  169  Ala.  327,  53  So.  150; 
Grant  v.  Oregron  R.  &  Nav.  Co.  (1909) 
54  Wash.  678,  25  L.R.A.(N.S.)  925, 
103  Pac.  1126.  And  see  Delaware  & 
H.  Co.  V.  Larnard  (1908)  88  C.  C.  A. 
462.  161  Fed.  520,  wherein  it  appeared 
that  the  conditions  were  complicated 
by  the  fact  that  the  safety  gate  was 
open. 

2.  Almenee  of  etatute  or  order  requMng 
flagman. 

The  mere  absence  of  a  statute  re- 
qairing  flagmen  at  crossings  will  not. 
of  itself,  relieve  the  railroad  company 
from  the  duty  to  maintain  one  at  a 
crossing  where  the  situation  is  such 
as  to  demand  a  flagman. 

United  States. — Illinois  C.  R.  Co.  v. 
O'Neill  (1910)  100  C.  C.  A.  658,  177 
Fed.  S28f  writ  of  certiorari  denied  in 
(1910)  217  U.  S.  604,  54  L.  ed.  899, 
30  Sup.  Ct  Rep.  694;  Kowalski  v.  Chi- 
cago &  G.  W.  R.  Co.  (1898)  84  Fed. 
586,  affirmed  on  other  grounds  in 
(1899)  34  C.  C.  A.  1,  92  Fed.  310. 
See  also  Chesapeake  &  0.  R.  Co.  v. 
Dandridge  (1909)  96  C.  C.  A.  178,  171 
Fed.  74. 

Florida. — Atlantic  Coast  Line  R. 
Co.  V.  Wallace  (1911)  61  Fla.  98,  64 
So.  89S. 

Idaho. — Fleenor  v.  Oregon  Short 
Line  R.  Co.  (1909)  16  Idaho.  781.  102 
Pac.  897. 

Kentucky.— Cincinnati,  N.  O.  &  T. 
P.  R.  Co.  V.  Champ  (1907)  31  Ky.  L. 
Rep.  1054,  104  S.  W.  988. 

Minnesota.  —  Gowan  v.  'McAdoo 
(1919)  143  Hlnn.  227.  173  N.  W.  440. 

Montana. — Riley  v.  Northern  P.  R. 
Go.  (1908)  86  Mont.  545,  93  Pac.  948. 

Virginia.— Norfolk  &  W.  R.  Co.  v. 
Holmes  (1909)  109  Va.  407,  64  S.  E. 
46;  Norfolk  &  W.  R.  Co.  v.  Munsell 
(1909)  109  Va.  417.  64  S.  E.  50. 

The  jury  may  find  that  the  crossing 
was  ao  dangerous  that  the  mainte- 
nance of  a  flagman  was  a  reasonably 
necessary  precaution,  notwithstand- 


ing the  fact  that  it  was  not  ordered 
by  the  authorities.  Grand  Trunk  R. 
Co.  V.  Ives  (1892)  144  U.  S.  408,  36 
L.  ed.  485,  12  Sup.  Ct  Rep.  679,  12 
Am.  Neg.  Rep.  659 ;  Chicago,  B.  &  Q. 
R.  Co.  V.  Perkins  (1888)  125  lH  127, 
17  N.  E;  1;  Chesapeake  &  0.  R.  Co. 
V.  Gunter  (1900)  108  Ky.  362,  56  S. 
W.  527;  Eaton  v.  Fitchburg  R.  Co. 
(1880)  129  Mass.  364;  Shaw  v.  Bos- 
ton &  W.  R.  Corp.  (1857)  8  Gray 
(Mass.)  45 ;  Guggenheim  v.  Lake 
Shore  &  M.  S.  R.  Go.  (1887)  66  Hich. 
150,  33  N.  W.  161. 

The  failure  of  a  railroad  commis- 
sion to  exercise  its  statutory  power 
to  require  a  flagman  at  a  certain 
crossing  does  not  excuse  the  failure 
to  provide  one  if  the  conditions  are 
such  that  due  care  requires  such  a 
precaution.     Evans  v.  Erie  R.  Co. 

(1914)  129  C.  C.  A.  375,  213  Fed.  129. 
Under  a  statute  making  it  the  duty 

of  a  railroad  company  to  station  a 
flagman  at  any  crossing  specified  by 
the  commissioners  of  a  county  as  be- 
ing dangerous,  it  is  not  negligence 
per  se  for  a  railroad  company  to  fail 
to  maintain  a  flagman  at  a  crossing 
which  the  county  commissioners  have 
not  declared  in  the  manner  provided 
by  the  statute,  to  be  dangerous. 
Northern  C.  R.  Co.  v.  Mediary  (1897) 
86  Md.  168.  37  Atl.  796.  3  Am.  Neg. 
Rep.  41L 

But  in  Sykea  v.  Maine  C.  R.  Co. 
(1913)  111  Me.  182,  88  Atl.  478,  it 
was  held  that  where  a  statute  pro- 
vides that  a  flagman  shall  be  provided 
at  a  crossing  on  request  of  the  local 
authorities,  it  cannot  be  "said  as  a 
matter  of  law"  that  it  is  negligence 
to  have  no  flagman,  in  the  absence  of 
such  a  request.  See,  to  the  same  ef* 
feet,  Conant  v.  Grand  Trunk  R.  Ca 

(1915)  114  Me.  92,  95  Atl.  444. 

In  Canada  it  seems  that  where  tfas 
municipal  authorities  have  omitted  to 
apply  to  the  government  to  require  a 
watchman  at  a  certain  railway  cross- 
ing, the  omission  of  the  railroad  com- 
pany to  provide  a  watchman  is  not 
negligence.  Quebec  &  L.  St  J.  R.  Co. 
v.  Girard  (1905)  Rap.  Jud.  Quebec  15 
B.  R.  48.  It  was  held,  however,  in  the 
case  of  the  Intercolonial  Railway, 
that  while  the  omission  of  the  minis- 
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ter  of  railways  to  order  a  flagman 
woald  save  the  failure  to  provide  one 
from  beinsT  negliKence,  the  lack  of  a 
flagman  at  a  dangerous  crossing 
might  require  greater  care  in  the 
running  of  trains  and  engines  over 
such  crossing.  Harris  v.  Bex  (1904) 
9  Can.  Exch.  206. 

S.  Obstruction  of  view. 

Obstructions  to  view  are  material 
on  the  question  of  danger,  and  may 
render  a  flagman  necessary*  as  where 
the  railroad  track  enters  a  curving 
cut  near  the  crossing  (Cincinnati,  N. 
O.  &  T.  P.  R.  Co.  v.  Champ  (1907)  31 
Ky.  L.  Rep.  1054,  104  S.  W.  989).  or 
at  the  crossing  (Russell  v.  Oregon  R. 
&  Nav.  Co.  (1909)  54  Or.  128,  102  Pac. 
619),  or  where  the  view  is  obstructed 
by  buildings  or  fences  (Chicago  G. 
W.  R.  Co.  V.  Kowalski  (1899)  92  Fed. 
310;  Central  Pass.  R.  Co.  v.  Kuhn 
(1887)  86  Ky.  578,  9  Am.  St.  Rep.  309, 
6  S.  W.  441;  Kafka  v.  Union  Stock 
Yards  Co.  (1910)  87  Neb.  331,  127  N. 
W.  129;  Norfolk  &  W.  R.  Co.  v. 
Holmes  (1909)  109  Va.  407,  64  S.  E. 
46;  Norfolk  &  W.  R.  Co.  v.  Munsell 
(1909)  109  Va.  417,  64  S.  E.  50).  See 
also  Bamum  v.  Grand  Trunk  Western 
B.  Co.  (1906)  148  Mich.  370,  111  N. 
W.  1036;  Missouri,  K.  &  T.  R.  Co.  v, 
Bratcher  (1909)  54  Tex.  Civ.  App.  10, 
118  S.  W.  1091 ;  St.  Louis  Southwest- 
ern R.  Co.  V.  Waits  (1914)  —  Tex. 
Civ.  App.  — ,  64  S.  W.  870. 

In  Panama  R.  Co.  v.  Pigott  (1921) 
(U.  S.  Adv.  Ops.  1920-21,  p.  242)  254 
U.  S.  552,  65  L.  ed.  — ,  41  Sup.  Ct. 
Bep.  199,  it  was  held  to  be  proper  to 
submit  to  the  jury  the  question 
whether  due  care  required  a  flagman 
at  a  much-used  city  crossing,  where 
the  view  of  the  track  was  somewhat 
obscured  by  a  hedge. 

In  Latham  v.  Staten  Island  R.  (3o. 
(1907)  150  Fed.  235,  it  was  held  that 
an  averment  by  the  plaintiff,  who  was 
injured  at  a  crossing,  that,  by  reason 
of  the  running  of  the  defendant's 
locomotive  across  the  public  highway 
at  a  high  rate  of  speed,  and  by  reason 
"of  the  obstruction  to  view  erected 
and  also  permitted"  by  the  defendant, 
the  crossing  was  "dangerous  to  life 
and  limb,"  and  therefore  that  it  was 
16  A.L.R^1. 


the  duty  of  the  defendant  to  keep  a 
flagman  at  the  crossing  or  take  other 
precautions,  did  not  sufficiently  allege 
the  duty  to  maintain  a  flagman,  as 
that  duty  could  not  be  inferred  from 
the  high  speed  alone,  and  it  was  not 
stated  that  the  obstruction  cut  off 
the  plaintiff's  view. 

In  Continental  Improv.  Ck).  v.  Stead 
(1877)  95  U.  S.  161,  24  L.  ed.  403.  it 
was  held  that  the  duties  of  the  rail- 
road company  and  a  traveler  at  a 
crossing  were  mutual;  and  that, 
where  the  view  was  obstructed  by  a 
cut.  so  that  plaintiff  could  not  see  a 
special  train  approaching  from  the 
north,  the  company  was  liable  if  due 
care,  in  accordance  with  the  peculiar 
circumstances,  was  not  exercised,  it 
being  its  duty  in  such  cases,  if  an 
unslackened  speed  was  desirable,  to 
keep  a  watchman  on  duty,  or  some 
other  suflicient  means  of  warning 
travelers. 

In  Louisville  &  N.  B.  Co.  v.  Hack- 
man  (1895)  17  Ky.  L.  Rep.  81,  30  S. 
W.  407,  the  defendant  was  held  to  be 
liable  for  injuries  to  the  plaintiff, 
received  at  a  city  crossing  which  was 
unguarded,  the  view  being  obstructed 
by  buildings  and  a  high  board  fence, 
and  the  bell  and  whistle  not  being 
sounded.  The  jury  were  instructed 
that,  if  they  believed  the  obstructions 
were  such  that  the  plaintiff,  by  exer- 
cising ordinary  care,  could  not  have 
seen  the  train  in  time  to  avoid  the  in- 
jury, the  defendant's  failure  to  have 
some  person  there  to  give  warning 
was  negligence. 

In  Newport  News  &  M.  Valley  Co. 
V.  Stuart  (1896)  99  Ky.  496,  36  S.  W. 
528,  wherein  it  appeared  that  the 
plaintiff's  intestate  was  killed  at  a 
crossing  near  a  populous  town,  the 
surrounding  country  being  such  that 
the  approach  of  trains  was  hidden 
from  a  traveler's  view  until  within 
12  to  15  feet  of  the  track,  it  was  held 
to  be  proper  to  direct  that  if,  under 
such  conditions,  the  approach  of  the 
train  could  not  be  heard,  the  company 
should  be  required  to  have  a  flagman 
at  that  point,  or  to  adopt  some  other 
reasonably  safe  way  to  give  warning. 

In  Hubbard  v.  Boston  &  A.  R.  Co. 
(1894)  162  Mass.  132,  38  N.  E.  366, 
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a  finding  of  neglisrence  for  failure  to 
keep  a  gateman  or  flagman  at  a  pub- 
lic crossing  was  upheld,  where  a  pe- 
destrian was  hit  by  an  express  train, 
the  approach  of  which  could  not  be 
seen  from  the  road  because  of  a  rocky- 
ridge,  until  within  12  to  15  feet  of 
the  track,  which  ridgci  also  tended  to 
cut  off  the  sound  of  the  whistle. 

In  Freeman  v.  Duluth,  S.  S.  &  A. 
R.  Co.  (1889)  74  Mich.  86,  3  L.R.A. 
694,  41  N.  W,  872,  it  was  held  that 
where  an  engineer  approaching  a 
crossing  on  an  upgrade,  where  a  high 
rate  of  speed  was  required,  was  un- 
able to  see  a  traveler  on  the  highway 
on  one  side  of  the  track  until  the 
locomotive  was  within  76  feet  ixt  the 
crossing,  and  a  traveler  on  that  side 
could  not  see  an  approaching  loco- 
motive until  he  was  within  40  feet  of 
the  track,  and  the  train  was  within 
175  feet  of  the  crossing,  if  the  train 
could  not  be  so  run  over  the  crossing 
that  it  could  be  stopped  at  once,  a 
flagman  ought  to  be  stationed  where 
he  could  give  warning  of  its  approach. 

In  Central,  T.  &  N.  W.  R.  Co.  v. 
Gibson  (1904)  35  Tex.  Civ.  App.  66, 
79  S.'W.  351,  it  was  shown  that  the 
plaintiff  was  injured  at  a  crossing  by 
a  car  being  shunted  across  the  road 
without  warning.  The  view  on  each 
side  of  the  track  was  obstructed  by 
trees  and  buildings,  and  the  street 
was  a  busy  one.  It  was  held  that  the 
evidence  warranted  an  instruction 
that,  if  the  place  was  peculiarly  dan- 
gerous, so  that  a  person  using  ordi- 
nary care  would  have  placed  a  flag- 
man at  the  crossing,  the  company  was 
liable  for  failure  to  keep  one  there. 

In  Vallance  v.  Boston  &  A.  R.  Co. 
(1893)  65  Fed.  864,  the  evidence  was 
held  to  be  insufficient  to  warrant  a 
finding  of  negligence  for  the  defend- 
ant's failure  to  keep  a  gateman  at  a 
crossing,  it  appearing  that  an  em- 
bankment on  one  side  obstructed  the 
view  until  a  person  was  within  about 
30  to  60  feet  of  the  track,  but  there 
was  no  evidence  of  the  volume  of 
travel  at  such  point 

In  Evanaville  &  T.  H.  R.  Co.  v. 
Clements  (1904)  32  Ind.  App.  659,  70 
N.  E.  554,  it  was  held  that  maintain- 
ing buildings  near  the  track,  which 


obstructed  the  view  of  a  crossing  in 
a  small  village,  did  not  render  the 
company  liable  for  injuries  at  the 
crossing  because  of  failure  to  keep  a 
watchman. 

In  Haas  v.  Grand  Rapids  &  1.  R. 
Co.  (1882)  47  Mich.  401, 11  N.  W.  216> 
the  fact  that,  owing  to  a  cut,  a  train 
approaching  a  country  crossing  was 
obscured  from  view  except  at  inter- 
vals, when  the  top  of  the  train  could 
be  seen,  was  held  to  be  insufficient 
to  render  the  crossing  so  exception- 
ally dangerous  as  to  make  it  n^li- 
gence  for  the  company  not  to  keep  a 
flagman,  in  the  absence  of  statute. 

It  has  been  held  that  the  fact  that 
brush  or  woods  obstructing  the  view 
at  a  crossing  existed  when  the  rail- 
road was  located  does  not  of  itself 
suffice  to  raise  a  duty  of  extra  pre- 
cautions. Danskin  v.  Pennsylvania 
R.  Co.  (1909)  76  N,  J,  L.  660,  22  LJt.A 
(N.S.)  232,  72  Atl.  82  (later  appeals 
not  involving  this  point  are  (1910) 
79  N.  J.  L.  526,  76  Atl.  976;  83  N.  J. 
L.  522,  88  Atl.  1006). 

So,  a  temporary  obstruction  may  re- 
quire a  temporary  flagman  at  a  place 
where  a  permanent  flagman  is  not 
necessary.  Baker  v.  Streater  (1920) 
—  Tex.  Civ.  App.  — ,  221  S.  W.  1039, 
wherein  it  was  said:  "It  might  be 
conceded  that  there  was  not  sufficient 
evidence  to  raise  the  question  of  the 
duty  of  appellant  to  maintain  a  regu- 
lar or  permanent  flagman  at  this 
crossing,  but  we  think  there  was  evi- 
dence enough  to  present  the  issue  as 
to  negligence  in  failing  to  place  a 
flagman  or  other  employee  at  the 
crossing  at  the  particular  time,  under 
the  circumstances  of  this  case.  This 
duty  may  exist  independently  of  stat- 
ute, and  it  is  ordinarily  a  question 
for  the  jury,  dependent  upon  the  cir- 
cumstances of  the  particular  case,  as 
to  whether  or  not  ordinary  care  would 
require  a  railroad  company  to  station 
a  flagman  or  other  employee  at  the 
crossing.  In  our  opinion,  the  situa- 
tion of  this  crossing  at  the  time  made 
it  a  question  for  the  jury  to  say 
whether  the  duty  existed,  and  wheth- 
er the  failure  constituted  negligence^" 

The  foregoing  case  was  followed  in 
Chicago,  R.  L  ft  G.  R.  Co.  v.  Zumwalt 
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(1920)  —  Tex.  Civ.  App.  — ,  226  S.  W. 
1080,  wherein  it  was  said :  "The  facts 
in  the  instant  case  show  that  a  strong 
wind  was  blowing  from  the  Boutb  and 
that  air  was  full  of  dust  and  dirt  De- 
fendant's passenger  train  was  about 
ten  minutes  behind  the  schedule  time. 
The  view  of  anyone  approaching  the 
main  track,  upon  which  this  train 
came  into  Vega,  was  obstructed  by  a 
long  freight  train  on  one  track,  sever- 
al cars  on  another,  and  a  number  of 
buildings  and  structures  standing 
near  the  right  of  way.  It  is  true  that 
appellee  might  have  avoided  the  acci- 
dent by  stopping  and  alighting  from 
his  truck  and  walking  onto  the  main 
track,  where  he  could  have  seen  in 
both  directions  for  several  miles;  but, 
in  our  opinion,  the  law  does  not  re- 
quire the  use  of  such  extraordinary 
precaution.  He  did  not  know  when 
the  passenger  train  was  due.  He  had 
reduced  the  speed  of  his  truck  to 
something  like  3  or  4  miles  an  hour, 
and  had,  as  far  as  he  was  able,  looked 
west  for  the  purpose  of  ascertaining 
whether  or  not  a  train  was  approach- 
ing from  that  direction.  The  force 
of  the  wind  probably  kept  the  smoke 
of  the  passenger  train  from  rising  to 
where  it  could  be  seen  by  him,  and, 
as  explained  by  the  engineer  Copp, 
the  roaring  of  the  wind,  together 
with  the  intervening  buildings  and 
freight  train,  prevented  appellee  from 
hearing  either  the  bell  or  whistle.  In 
accordance  with  the  holding  in  the 
Baker  Case,  we  think  it  is  not  re- 
quiring too  much  of  appellant  to  say 
that,  under  such  unusual  circum- 
stances, it  should  have  provided  a 
flagman  at  that  time  and  place,  at 
least  until  after  its  passenger  train 
had  arrived  and  departed.'* 

"In  order  to  raise  the  issue,  wheth- 
er a  railway  company  is  guilty  of 
negligence  in  failing  to  station  a 
watchman  at  a  public  crossing,  it  is. 
not  necessary  to  show  that  persons 
about  to  use  the  crossing  are  pre- 
vented from  discovering  the  approach 
of  trains  by  permanent  obstructions, 
as  appellant  seems  to  contend.  If  tiie 
location  of  the  crossing  and  the  condi- 
tions surrounding  it,  together  with 
the  switching  of  cars  and  the  opera- 


tion of  its  trains  by  the  company, 
rendered  the  same  unusually  hazard- 
ous, then  it  was  a  question  of  fact 
for  the  determination  of  the  jury, 
whether  the  company,  in  the  exerciso 
of  reasonable  care,  should  have  sta^ 
tioned  a  watchman  at  th«  crossing." 
Missouri,  K.  &  T.  R.  Co.  v.  Hurdle 
(1911)  —  Tex.  Civ,  App.  — ,  142  S. 
W.  992,  wherein  the  court  said  fur- 
ther: "The  population  of  Winnsboro; 
the  location  of  the  railway  in  the 
town;  the  number  of  tracks  which 
crossed  Walnut  street,  and  the  pur- 
poses for  which  they  were  commonly 
used;  the  proximity  of  the  crossing 
to  the  switches;  the  situation  of  ob- 
jects near  the  tracks,  which,  to  some 
extent,  obstructed  the  view;  the  loca- 
tion and  importance  of  the  crossing 
with  reference  to  the  residences,  busi- 
ness district,  and  schools  of  the  town; 
the  large  number  of  men,  .women,  and 
children  who  commonly  used  the  Wal- 
nut street  crossing,  and  the  frequency 
of  their  using  it,  especially  about  the 
time  of  day  when  this  accident  oc- 
curred; the  number  of  trains,  locomo- 
tives, and  cars  which,  every  day  about 
that  time  and  at  other  times,  stood 
and  were  operated  on  these  tracks 
near  this  crossing  and  over  it;  the 
movements  which  these  locomotives 
and  cars  had  to  make  on  these  tracks, 
near  and  over  the  crossing,  to  do  the 
switching  and  avoid  each  other;  the 
probability,  illustrated  by  the  circum- 
stances in  which  Mrs.  Hurdle  was 
killed,  that  one  or  more  of  these 
trains,  standing  or  moving,  would 
prevent  a  person  about  to  use  the 
crossing  from  discovering  the  ap- 
proach of  another  locomotive  or  train 
intending  to  pass  over  the  crossing 
at  the  same  time, — authorized  the 
court  to  submit  the  issues  whether 
the  operation  of  appellant's  loco- 
motives and  cars  across  Walnut 
street  imposed  extraordinary  hazards 
upon  persons  traveling  the  street  at 
that  place,  and  whether  ordinary  care 
to  avoid  injuring  such  persons  re- 
quired appellant  to  station  a  watch- 
man at  the  crossing."  See  to  the 
same  effect  Illinois  C.  R.  Co.  v.  Coley 
(1905)  121  Ky.  385,  1  L.R.A.(N.SO 
370,  89  S.  W.  234. 
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4.  Amount  of  travel. 

The  amount  of  travel  on  a  crossing 
is  a  material  circumstance  in  consid- 
ering the  necessity  of  a  flagman. 

United  States. — Chicago  G.  W.  R. 
Co.  V.  Kowalski  (1899)  34  G.  C.  A.  1, 
92  Fed.  310. 

Idaho. — Fleenor  v.  Oregon  Short 
Line  R.  Co.  (1909)  16  Idaho,  781,  102 
Pac.  897. 

Indiana. — See  Cleveland,  C.  C.  & 
St.  L.  R.  Co.  V.  Starks  (1910)  174  Ind. 
S45.  92  N.  E.  64. 

Kentucky.— Illinois  C.  R.  Co.  v. 
Coley  (1905)  121  Ky.  385,  1  L.R.A. 
(N.S.)  370,  89  S.  W.  234;  Southern  R. 
Co.  V.  Winchester  (1907)  127  Ky.  144, 
105  S.  W.  167;  Central  Pass.  R.  Co.  v. 
Kuhn  (1888)  86  Ky.  578,  9  Am.  St. 
Rep.  309,  6  S.  W.  441;  Cincinnati,  N. 
O.  &  T.  P.  R.  Co.  V.  Champ  (1907)  31 
Ky.  L.  Rep.  1054, 104  S.  W.  988. 

Michigan.-  —  Barnum  v.  Grand 
Trunk  Western  R.  Co.  (1907)  148 
Mich.  370,  111  N.  W.  1036. 

Nebraska. — Union  P.  R.  Co.  v.  Con- 
nolly (1906)  77  Neb.  254,  109  N.  W. 
368;  Kafka  v.  Union  Stock  Yards 
Co,  (1910)  87  Neb.  331,  127  N.  W.  129. 

Pennsylvania. — Davis  v.  Pennsyl- 
vania R.  Co.  (1907)  34  Pa.  Super.  Ct 
388. 

Texas. — St.  Louis  Southwestern  R. 
Co.  v.  Moore  (1908)  —  Tex.  Civ.  App, 
— ,  107  S.  W.  668;  Texas  &  N.  0.  R. 
Co.  v.  Pearson  (1920)  —  Tex.  Civ. 
App.  — ,  224  S.  W.  708.  And  see  the 
reported  case  (Tisdale  v.  Panhan- 
dle &  S.  F.  R.  Co.  ante,  1264). 

Virginiav— Norfolk  &  W.  R.  Co.  v. 
Holmes  (1909)  109  Va.  407,  64  S.  E. 
46;  Norfolk  &  W.  R.  Co.  v.  Munsell 
(1909)  109  Va.  417,  64  S.  E.  50. 

In  Texas  &  N.  0.  R,  Co.  v.  Pearson 
(Tex.)  supra,  the  court  stated  the 
facts  as  follows:  "Without  review- 
ing the  testimony  on  this  point,  it  is 
sufficient  to  say  that  Englewood  cross- 
ing was,  under  the  strictest  construc- 
tion of  the  rule,  'much  traveled'  by 
the  public.  It  was  about  3  miles  east 
of  Houston,  a  city  with  a  population 
of.  something  like  150,000;  practically 
the  only  crossing  for  a  distance  of  20 
miles.  About  twelve  passenger 
teains  and  equally  as  many  freight 
trains  passed  this  point  daily.  It  was 


within  the  yard  limits  out  of  HoustoD. 
As  one  approached  the  crossing  from 
the  east,  the  dirt  road  ran  parallel 
with-  the  railroad  about  SO  feet  dis- 
tant. At  this  point  it  made  a  sharp  ' 
right-angle  turn,  crossed  the  trac^ 
made  another  sharp  right-angle  turn, 
then  ran  west  toward  Houston,  parallel 
with  the  track,  and  about  50  feet  dis- 
tant. The  right  of  way  was  about  100 
feet  wide;  the  railroad  track  being 
near  the  center.  At  the  crossing  the 
track  is  slightly  elevated.  A  large 
signboard  about  10  feet  high  and  29 
feet  long  had  been  placed  on  the  east 
side  of  the  track,  just  at  the  turn  in 
the  public  road,  facing  those  ap- 
proaching the  crossing  from  the  east 
At  the  time  of  this  accident,  this 
board  had  been  there  two  or  three 
years.  The  board  so  obstructed  the 
view  of  one  approaching  the  crossing 
from  the  east  that  a  train  coming 
from  the  west  would  be  within  about 
600  feet  of  the  crossing  before  it 
could  be  seen  at  the  time  of  making 
the  turn  to  cross  the  railroad  track." 

In  Zenner  v.  Great  Northern  R.  Co. 
(1916)  135  Minn.  37,  169  N.  W.  1087, 
it  was  held  that  :a  jury  might  proper- 
ly find  it  to  be  a  negligence  not  to 
provide  a  flagman  or  some  equivalent 
precaution  at  the  "busiest  crossing" 
in  a  city  of  10,000  inhabitants.  That 
decision  was  followed  in  Gowan  v. 
McAdoo  (1919)  143  Minn,  227,  173  N. 
W.  440, — a  case  involving  an  accident 
at  a  crossing  in  a  village  of  less  than 
500  inhabitants. 

In  Glanville  v.  Chicago,  R.  L  &  P. 
R.  Co.  (1920)  —  Iowa.  — ,  180  N.  W. 
152,  it  was  held  that  a  jury  were  not 
justified  in  predicating  a  finding  of 
negligence  on  the  failure  to  provide 
a  flagman  at  a  crossing  in  a  village  of 
750  inhabitants,  where  only  about 
fifteen  trains  passed  daily,  and  the 
view  of  approaching  trains  was  clear. 

B.  Noise, 

The  element  of  noise  may  be  im- 
portant on  the  question  of  danger. 
Thus,  where  the  noise  of  a  neighbor- 
ing waterfall  and  windmill  mjde  it 
difficult  to  hear  trains,  and  the  echoes 
of  the  canyon  through  which  they 
passed  often  deceived  travelers  as  to 
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the  direction  of  the  sound  of  the 
trains  or  their  whistles,  and  the  view 
was  obstructed  by  a  curving  cut,  it 
was  held  that  the  court  properly  left 
to  the  jury  the  question  whether  the 
railroad  was  negligent  in  omitting  to 
keep  a  watchman  at  the  crossing. 
Russell  V.  Oregon  R.  ft  Nav.  Co.  (1909) 
64  Or.  128,  102  Pac.  619.  See  also 
Sefcik  V.  Pennsylvania  R.  Co.  (1909) 
223  Pa.  348,  72  Atl.  787,  16  Ann.  Cas. 
357. 

Where  a  street  crossed  by  a  rail- 
road was  covered  by  a  viaduct  carry- 
ing heavy  and  noisy  traffic,  the  ele- 
ment of  noise  was  held  to  be  an  im- 
portant consideration  on  the  question 
of  the  railroad's  care  for  the  safety 
of  foot  passengers.  Kafka  v.  Union 
Stock  Yards  Co.  (1910)  87  Neb.  831, 
127  N.  W.  129. 

So,  in  Texas  Midland  R.  Co.  v.  Wig- 
gins (1913)  —  Tex.  Civ.  App.  — ,  161 
S.  W.  445,  the  court  referred  to  the 
noise  of  adjacent  factories  as  an  ele- 
ment tending  to  sustain  a  finding  that 
prudence  demanded  a  flagman  at  a 
certain  crossing. 

And  in  Chicago  G.  W.  R.  Co.  v. 
Kowalski  (1899)  84  C.  C.  A.  1,  92  Fed. 
310,  in  which  it  appeared  that  the 
view  of  the  track  was  more  or  leas 
obstructed  by  buildings,  by  a  fence 
and  a  grapevine  growing  thereon,  and 
by  telegraph  and  telephone  poles,  so 
that  a  traveler  approaching  the  cross- 
ing could  not  see  up  the  track  until 
he  was  about  SO  feet  from  the  cross- 
ing, and  then  could  see  only  about 
100  feet;  and  it  also  appeared  that 
there  was  a  factory  in  the  immediate 
neighborhood  of  the  crossing,  con- 
taining machinery  which  made  con- 
siderable noise  when  in  operation,, 
and  that,  on  the  morning  of  the  acci- 
dent, a  gang  of  men  were  engaged  in 
macadamizing  the  street  near  the 
crossing,  and  that,  by  reason  of  their 
work,  the  street  was  quite  rough,  and 
that  the  gang  of  workmen  made  more 
or  less  noise, — it  was  held  that  it  was 
within  the  province  of  the  jury  rath- 
er than  the  court  to  decide  whether 
the  exercise  of  ordinary  prudence  on 
the  part  of  the  railroad  company,  and 
a  proper  regard  for  human  life,  did 
or  did  not  require  it  to  station  a 


watchman  at  the  crossing,  or  to  main- 
tain gates  thereat. 

0.  Abaenee  of  euttotnartf  pagman. 

Though  no  rule  of  law  requires 
railroad  companies  to  keep  flagmen  at 
all  crossings,  the  companies,  "by 
their  own  practice,  may  make  a  law 
for  themselves.  If  they  had  an  es- 
tablished and  hitherto  uniform  prac- 
tice on  the  subj^t,  which  was  notori- 
ous, and  known  to  be  so.  thwi  to  with- 
draw the  flagman,  when  their  own 
conduct  had  justified  the  expectation 
of  all  who  were  in  the  habit  of  using 
the  highway,  that  warning  by  the  flag 
would  be  given,  would  be  improper, 
and  be  a  neglect  of  suitable  precau- 
tions, unless  increased  vigilance  and 
care  in  the  management  of  the  train, 
or  the  employment  of  other  means, 
furnished  equivalent  assurance  of 
safety."  Ernst  v.  Hudson  River  R. 
Co.  (1868)  39  N.  Y.  61,  100  Am.  Dec. 
405.  See  also  Pittsburgh,  C.  &  St.  L. 
R.  Co.  V.  Yundt  (1881)  78  Ind.  373,  41 
Am.  Rep.  580;  Midland  Valley  R.  Co. 
V.  Shores  (1913)  40  Okla.  75,  49  LJI.A. 
(N.S.)  814,  186  Pac.  157. 

In  Chicago  &  A.  R.  Co.  v.  Wright 
(1906)  120  111.  App.  218,  the  court 
said:  "It  is  .  .  .  the  law  that, 
where  it  assumes  the  duty,  it  is  im- 
material whether  or  not  the  duty  to 
maintain  a  flagman  has  been  imposed 
by  law  upon  a  railroad.  If  it  assumes 
that  duty,  it  is  bound  to  perform  it 
with  due  care.  ...  By  placing  and 
keeping  a  flagman  at  the  crossing  of 
its  own  volition,  appellant  recognized 
that  the  crossing  was  a  dangerous 
one,  and  that  the  ordinary  precau- 
tions required  by  the  statutes  were 
inadequate  and  insufficient  to  protect 
the  public." 

Where  a  railroad  assumes  the  duty 
of  maintaining  a  flagman  at  a  cross- 
ing, it  is  its  duty  to  require  him  to  be 
at  his  post  and  to  warn  travelers  of 
the  approach  of  trains.  Cross  v.  Il- 
linois C.  R.  Co.  (1908)  33  Ky.  L.  Rep. 
432,  110  S.  W.  290;  Montgomery  v. 
Missouri  P.  R.  Co.  (1904)  181  Mo.  477, 
79  S.  W.  930.  See  also  Sights  v.  Louis- 
ville &  N.  R.  Co.  (1904)  117  Ky.  436, 
78  S.  W.  172:  Hodgin  v.  Southern  R. 
Co.  (1906)  143  N.  a  93,  65  S.  E.  418, 
10  Ann.  Cas.  417. 
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'  Evidence  that  a  flagrman  customari- 
ly  inaintained  was  absent  from,  his 
post  at  the  time  of  the  accident  is 
competent  as  bearing  on  the  question 
whether  the  railroad  company  was 
negligent.  Dolph  v.  New  York,  N.  H.  ft 
H.  R.  Co.  (1902)  74  Conn.  638,  61  Atl. 
625;  Roby  v.  Kansas  City  &  Southern 
R.  Co.  (1912)  130  La.  880,  41  L.R.A. 
(N.S.)  355,  58  So.  696;  Battiahill  v. 
Humphreys  (1887)  64  Mich.  494,  31 
N.  W.  894;  McGrath  v.  New  York  C. 
&  H.  R.  R.  Co.  (1876)  63  N.  Y.  622; 
St  John  V.  New  York  C.  &  H.  R.  R. 
Co.  (1901)  166  N.  T.  241,  89  N.  E.  8; 
Waldele  v.  New  York  C.  &  H.  R.  B. 
Co.  (1896)  4  App.  Div.  549,  38  N.  Y. 
Supp.  1009;  Brender  v.  New  York,  O. 
&  W.  R.  Co.  (1919)  188  App.  Div.  314, 
177  N.  Y.  Supp.  469 ;  Burns  v.  North 
Chicago  .  Rolling-Mill  Co.  (1886)  65 
Wis.  312,  27  N.  W.  43.  See  also  Chi- 
cago, St.  L.-&  P.  R.  Co.  V.  Hutchinson 
(1887)  120  IIL  687,  11  N.  E.  856; 
Philadelphia  &  R.  R.  Co.  v.  Killips 
(1879)  88  Pa.  405.  Compare  McGrath 
V.  New  York  C.  &  H.  R.  R.  Co.  (1875) 
69  N.  Y.  468,  17  Am.  Rep.  359. 

Thus,  in  a  case  wherein  it  appeared 
that  the  plaintiff  was  injured  at  night 
by  a  train  backing  over  a  crossing, 
and  he  testified  that  on  occasions  pre- 


vious to  the  accident,  when  he  had 
used  the  ^ame  crossing  at  night,  he 
had  always  seen  a  person  there  to 
give  warning,  it  was  held  that  this 
was  proper  evidence  for  the  jury  on 
the  question  of  the  railroad  com- 
pan3r*s  negligence  in  failing  to  ke^ 
a  watchman  at  the  crossing.  St  Louis 
Southwestern  R.  Co.  v.  Boyd  (1909) 
56  Tex.  Civ.  App.  282.  119  S,  W.  1154. 
-  It  has  been  held  that  the  mere  fact 
that  the  flagman  is  not  at  his  post 
does  not,  of  itself,  justify  a  finding 
of  negligence.  Fakalinsky  v.  New 
York  a  &  H.  B.  B.  Co.  (1880)  82  N.  Y. 
424.  On  the  other  hand,  it  has  been 
held  that  where  the  crossing  is  so 
dangerous  that  a  flagman  is  necesaarft 
his  absence  is  gross  negligence.  St 
Louis,  V.  &  T.  H.  R.  Co.  v.  Dudb 
(1875)  78  111,  197. 

But  where  it  appeared  that  a  rail- 
road company  maintained  gates  at  a 
crossing  till  7  or  eight  o'clock  in  the 
evening,  but  did  not  use  them  or  the 
service  of  the  flagman  after  that  hour, 
it  was  held  that  the  influence,  if  any, 
from  that  fact  alone,  was  that,  after 
that  time,  such  precautions  were  un- 
necessary. Giacomo  v.  New  York,  N. 
H.  ft  H.  R.  Co.  (1907)  196  Bfaas.  192, 
81  N.  E.  899.  W.  A.  S. 


RE  ESTATE  OF  EVAN  JONES,  Deceased. 
MARGARET  ADAMS,  Appt, 

V, 

J.  J.  SMITH,  Admr.,  etc.,  of  Evan  Jones,  Deceased,  et  aL 

Iowa  Suprems  Cowrt— -^pra  7,  1991, 
(—  Iowa,  — ,  182  N.  W.  227.) 

Domicil  —  change  —  death  en  route. 

1.  One  having  secured  citizenship  at  his  domicil  of  choice  does  not,  hy 
abandoning  such  domicil  to  return  to  his  domicil  of  origin,  lose  his  fonner 
domicil  so  far  as  the  question  of  descent  of  personal  property  is  con- 
cerned, if  he  dies  en  route  before  reaching  his  destination. 

ISee  note  on  thia  question  beginning  on  page  1298.] 

—  number  —  descent  of  property. 

2.  A  person  can  have  but  one  domi- 
cil for  the  purpose  of  descent  of  per- 
sonal property. 

[See  9  B.  a  L.  639.] 
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Appeal  by  plaintiff  from  a  judgment  of  the  District  Court  for  Wapello 
County  (Vermiiion,  J.)  dismissing'  a  suit  brought  to  declare  her  sole  heir 
of  Evan  Jones,  deceased,  as  his  illegitimate  child.  Reversed. 

Statement  by  Faville,  J. :  Mitchell  v.  United  States,  21  Wall. 

Plaintiff  claims  that  she  is  the  il-    350,  22  L.  ed.  584;  Jacobs,  Domicile, 


legitimate  child  of  the  decedent, 
Evan  Jones,  and  as  such  is  his  sole 
heir  and  entitled  to  his  entire  es- 
tate. The  administrator  of  the  es- 
tate is  made  a  party,  and  also  the 
brothers  and  sisters  of  the  said 
decedent,  who  claim  that  the  estate 
of  the  decedent  descends  to  them. 
The  court  denied  the  plaintiff  the 
relief  sought,  and  she  prosecutes 
this  appeal. 

Messrs.  Jaqnes  &  Jaques  and  GllUes 
ft  Daugherty,  for  appellant: 

The  court  should  have  found  for 
plaintiff  (claimant)  on  the  issue  of 
her  paternity  and  her  having  been 
recognized  by  deceased  as  his  child. 

Blair  v.  Howell,  68  Iowa,  619,  28  N. 
W.  199;  Morgan  v.  Strand,  133  Iowa, 
299,  110  N.  W.  596;  Tout  v.  Woodin, 

167  Iowa,  618,  137  N.  W.  1001;  Van 
Horn  V.  Van  Horn,  107  Iowa,  247,  45 
L.R.A,  93,  77  N.  W.  846;  Alston  v. 
Alston.  114  Iowa,  29,  86  N.  W,  55; 
Luce  V.  Tompkins,  177  Iowa,  168,  158 
N.  W.  535;  Robertson  v.  Campbell, 

168  Iowa,  47,  147  N.  W.  301 ;  Trier  v. 
Singmaster,  184  Iowa,  307,  167  N.  W. 
538;  McLean  v.  McLean,  92  Kan.  326, 
140  Pac.  847;  Townsend  v.  Meneley, 
37  Ind.  App.  127,  74  N.  E.  274,  76  N. 
E.  321 ;  Smith  v.  Smith,  105  Kan.  294, 
182  Pac.  538. 

This  cause  should  have  been  left  on 
the  probate  docket,  as  the  probate 
court  has  sole  jurisdiction  of  the  ad- 
ministration of  estates,  and  the  ques- 
tion of  deceased's  domieil  is  not  a 
question  for  a  court  of  equity. 

Asfalock  V.  Sherman,  56  Iowa,  311, 
9  N.  W.  242;  14  Cyc.  865;  Lewis  v. 
Missouri,  K.  &  T.  R.  Go.  82  Kan.  351, 
108  Pac.  96;  Cochrane  v.  Boston,  4 
Allen,  177;  Venable  v.  Paulding,  19 
Minn.  488,  Gil.  422;  Foss  v.  Foss,  58 
N.  H,  283;  Murphy  v.  Hunt,  76  Ala. 
438;  Mooar  v.  Harvey,  128  Mass.  219. 

Deceased's  domicil  was  in  Iowa  at 
the  time  of  his  death.  Both  the  inten- 
tion and  the  fact  must  concur  to  ef- 
fect a  change  of  domicil. 

Re  Tltterington,  130  Iowa,  356,  106 
N.  W.  760;  Barhydt  v.  Cross,  166 
Iowa,  271,  40  L.R.A.CN.S.)  986,  136  N. 
W.  625,  Ann.  Cas.  191&G,  792;  Tuttle 

Wood,  115  Iowa,  607,  88  N.  W.  1066; 


§  125;  Glotfelty  v.  Brown,  148  Iowa, 
124,  126  N.  W.  797;  14  Cyc.  851;  First 
Nat.  Bank  v.  Balcom,  35  Conn.  351. 

Defendants  are  estopped  from 
claiming  that  deceased  was  domiciled 
in  Wales. 

Criley  v.  Cassel,  144  Iowa,  685,  123' 
N.  W.  348;  Brown  v.  Lambe,  119  Iowa, 
404,  93  N.  W.  362;  Hubbard  v.  Hart- 
ford F.  Ins.  Co.  33  Iowa,  325,  11  Am.' 
Rep.  125;  Caldwell  v.  Morris,  120  La. 
879,  16  L.R.A.(N.S.)  423,  124  Am.  St.- 
Rep.  446,  45  So.  927,  14  Ann.  Cas. 
1043;  Loftg  V.  Lockman,  136  Fed.  197  ;r 
Schutte  V.  Douglass,  90  Conn.  629,  97 
Atl.  906;  Lumley  v.  Wabash  R.  Co. 
71  Fed.  21. 

Messrs.  J.  J.  Smith  and  Roberta  & 
Webber,  for  appellees: 

A  national  character,  acquired  in  a 
foreign  country  by  residence,  changes 
when  the  party  has  left  the  country 
animo  non  revertandi,  and  is  on  his 
return  to  the  country  where  he  had 
his  antecedent  domicil.  The  moment 
a  foreign  domicil  is  abandoned,  the 
native  domicil  is  reacquired. 

Story,  Confl.  L.  §  47;  Marks  v. 
Marks,  76  Fed.  321 ;  Re  Robitaille,  78 
Misc.  108,  138  N.  Y.  Supp.  391 ;  Catlin 
V.  Gladding,  4  Mason,  303,  Fed.  Cas. 
No.  2,520;  The  Venus,  8  Cranch,  278, 
3  L.  ed.  561;  The  Indian  Chief,  3  C. 
Rob.  12;  Re  Grant,  83  Misc.  267, 144  N. 
Y.  Supp.  667;  Allen  v.  Thomason,  11 
Humph.  586,  64  Am.  Dec.  55;  Wads- 
worth  V.  McCord,  12  Can.  S.  C.  466; 
Porter  v.  Buckfield  Branch  R.  Co.  32 
Me.  639;  Udny  v.  Udny,  L.  R.  1  H.  L. 
Sc.  App.  Cas.  441,  9  Eng.  Rul.  Cas. 
782,  1  Eng.  Rul.  Cas,  223;  White  v. 
Brown,  1  Wall.  Jr.  217.  Fed.  Cas.  No. 
17,538. 

.  The  abandonment  of  an  acquired 
domicil  may  be  proved  wjthout  show- 
ing that  a  new  domicil  has  been  ac- 
quired. 

Ludlow  v.  Szold,  90  Iowa,  175,  57  N. 
W.  676;  Re  Murray,  145  Iowa,  368, 
124  N.  W.  193;  Olson's  Will,  63  Iowa. 
145,  18  N.  W.  854;  Botna  Valley  State 
Bank  v.  Silver  City  Bank,  87  Iowa, 
479,  64  N.  W.  472;  Nugent  v.  Bates, 
51  Iowa,  77,  83  Am.  Rep.  117,  50  N,  W. 
76. 

The  personal  estate  of  deceased 
must  be  distributed  according  to  the 
law  of  his  domicil. 
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Re  Titterington,  ISO  Iowa,  356,  106 
N.  W..761;  14  Cyc.  21;  12  C.  J.  476; 
Moultrie  V.  Hunt,  23  N.  Y.  394;  Crosa 
V.  United  States  Trust  Co.  131  N.  Y. 
330,  15  L.R.A.  606,  27  Am.  St.  Rep. 
697,  30  N.  E.  125;  Colvin  v.  Jones,  194 
Mich.  670,  161  N.  W.  849;  Graham  v. 
Public  Administrator,  4  Bradf.  127; 
Frothingham  v.  Shaw,  176  Mass.  69, 
78  Am.  St.  Rep.  475,  56  N.  E,  625. 

Defendants  are  not  estopped  from 
showing  the  true  domicil  of  the  de- 
ceased. Plaintiff  did  not  alter  her 
position  to  her  prejudice  by  reason 
of  the  allegation  contained  in  the  pe- 
tition  for  the  appointment  of  the  ad- 
ministrator. 

Brown  v.  Lambe,  119  Iowa,  404,  93 
N.  W.  486;  Re  Grant,  83  Misc.  267,  144 
N.  Y.  Supp.  567;  Thormann  v.  Frame, 
176  U.  S.  350,  44  L.  ed.  500,  20  Sup.  Ct. 
Rep.  446;  Dallinger  v.  Richardson, 
176  Mass.  77,  57  N.  E.  224;  Garretson 
V.  Equitable  Mut.  Life  &  Endowment 
Asso.  93  Iowa,  402,  61  N.  W.  952; 
Beechley  v.  Beechley,  134  Iowa,  75,  9 
L.R.A.(N.S.)  955,  120  Am.  St.  Rep. 
412,  108  N.  W.  762,  13  Ann.  Cas.  101 ; 
Wishard  v.  McNeill,  85  Iowa,  474,  52 
N.  W.  484;  Durlam  v.  Steele,  88  Iowa, 
498,  56  N.  W.  509. 

Faville,  J.,  delivered  the  opinion 
of  the  court: 

The  decedent,  Evan  Jones,  was  a 
native  of  Wales.  When  he  was 
about  thirty-three  years  of  age,  he 
came  to  America  as  an  immigrant. 
This  was  in  1883.  He  came  over  on 
the  same  ship  with  the  wife  and 
children  of  one  David  P.  Jones.  At 
that  time,  David  P.  Jone?  was  liv- 
ing in  Oskaloosa,  Iowa,  to  which 
place  the  decedent  went.  After  the 
death  of  David  P.  Jones,  the  dece- 
dent married  his  widow,  who  sub- 
sequently died  in  January,  1914. 
Thie  decedent,  Evan  Jones,  was  a 
coal  miner,  an  industrious,  hard- 
working, thrifty  Welshman,  who 
accumulated  a  considerable  amount 
of  property.  In  1896,  he  was  natu- 
ralized in  the  district  court  of 
Wapello  county,  Iowa,  and  thereaft- 
er voted  at  elections.  The  reason 
for  his  leaving  Wales  at  the  time  he 
did  was  because  of  bastardy  pro- 
ceedings which  had  been  instituted 
against  him  by  the  mother  of  the 
appellant.  In  1915,  the  decedent 
disposed  of  Ms  property,  which 
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then  consisted  of  two  farms  and 
some  city  real  estate.  He  was  ad- 
vised by  his  banker  to  leave  the 
greater  part  of  his  money  in  a  bank 
at  Ottumwa  until  he  got  to  Wales, 
and  did  so  deposit  it.  He  purchased 
a  draft  for  about  $2,000,  and  left 
some  $20,000  on  deposit  in  tiie  bsmk, 
and  also  a  note  and  mortgage  for 
collection,  and  left  with  the  banker 
the  address  of  a  sister  in  Wales,  stat- 
ing that  he  intended  to  live  with 
said  sister.  He  sailed  from  New 
York  on  May  1,  1916,  on  the  ill- 
fated  Luisitania,  and  was  drowned 
when  l^e  boat  was  sunk  by  a  Ger- 
man submarine  on  May  7,  1916. 
The  Lusitania  was  a  vessel  of  the 
Cunard  line,  flying  the  British  flagr* 
Thereafter  the  brothers  and  sisters 
of  the  decedent  secured  the  appoint- 
ment of  an  administrator  in  Wapel- 
lo county,  Iowa.  Various  proceed- 
ings were  had,  which  finally  resulted 
in  the  trial  of  &e  issues  in  this 
cause. 

I.  The  question  for  our  determi- 
nation in  this  case  is  whether  or  not, 
under  the  facts  stated,  the  domicil 
of  the  decedent  at  the  time  of  his 
death  was  in  Wapello  county,  Iowa, 
or  in  Wales.  If  his  domicil  at  the 
time  that  the  Lusitania  sank  was 
legally  in  Wales,  then  it  is  conceded 
by  all  the  parties  that,  under  the 
laws  of  the  British  Empire,  the  ap- 
pellant, as  his  illegitimate  child, 
would  have  no  interest  in  his  estate. 
On  the  other  hand,  if  the  decedent 
at  said  time  legally  had  his  domicil 
in  Wapello  county,  Iowa,  then  the 
property  passed  to  the  appellant  as 
his  sole  heir  under  the  laws  of  this 
state. 

For  the  purposes  of  the  present 
discussion,  it  may  be  conceded  that 
the  evidence  is  sufficient  to  justify 
a  finding  that  the  appellant  was  the 
child  of  the  decedent,  and  had  been 
so  recognized  and  declai%d  to  such 
an  extent  as  to  satisfy  the  require- 
ments of  Code,  §  3385. 

It  may  also  be  conceded,  for  pres- 
ent purposes,  that  it  is  established 
by  the  evidence  in  the  case  that  the 
decedent  had,  by  acts  and  declara- 
tions, evinced  a  purpose  to  leave  his 
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home  in  Iowa  permanency,  and  to 
return  to  his  native  country,  Wales, 
for  the  purpose  of  livinK  there  the 
remainder  of  his  life. 

The  question  of  what  constitutes 
domicil  has  often  been  passed  upon 
by  the  courts,  but  the  cases  are  so 
unlike  in  their  facts  that  precedents 
to  aid  us  in  the  determination  of 
this  precise  question  are  difficult  to 
find. 

In  White  v.  Brown,  1  Wall.  Jr. 
217,  Fed.  Cas.  No.  17,538.  Mr.  Jus- 
tice Grier  well  said:  "There  are 
few  subjects  presented  to  courts  for 
their  decision  which  are  surrounded 
with  so  many  practical  difficulties 
as  questions  of  domicil." 

The  words  "domicil"  and  "resi- 
dence" are  not  always  sjmonjrmous 
at  law  nor  are  they  convertible 
terms.  Ludlow  v.  Szold,  90  Iowa, 
175,  57  N.  W.  676;  Mann  v.  Taylor, 
78  Iowa,  355,  43  N.  W.  220;  Fitz- 
gerald V.  Arel,  63  Iowa,  104,  50  Am. 
Rep.  733,  16  N.  W.  712,  18  N.  W. 
713;  Cohen  v.  Daniels,  25  Iowa,  88. 

A  person  may  have  his  residence 
in  one  place,  while  his  domicil  is  in 
another.  Re  Titterington,  130 
Iowa,  356,  106  N.  W.  761;  Fitzger- 
ald V.  Arel,  63  Iowa,  104,  50  Am. 
Rep.  733,  16  N.  W.  712,  18  N.  W. 
713 ;  Cohen  v.  Daniels,  25  Iowa,  88 ; 
Love  V.  Cherry,  24  Iowa,  204, 

A  person  may  have  more  than  one 
residence  at  the  same  time,  but  can 
have  only  one  domicil ;  at  least,  for 
purposes  of  succession.  Farrow  v. 
Farrow,  162  Iowa,  87,  143  N.  W. 
856;  Savage  v.  Scott,  45  Iowa,  130; 
XiOve  V.  Cherry,  supra. 

It  is  well  settled  that  every  per- 
son, under  all  circumstances  and 
conditions,  must  have  a  domicil 
somewhere.  Barhydt  v.  Cross,  156 
Iowa,  271,  40  L.R.A.  (N.S.)  986, 136 
N.  W.  525,  Ann.  Cas.  1915C,  792; 
Re  Titter]  ngton,  supra. 

There  are  different  kinds  of 
domicils  recognized  by  the  law.  It 
is  generally  held  that  the  subject 
may  be  divided  into  three  general 
classes:  (1)  Domicil  of  origin.  (2) 
Domicil  of  choice.  (3)  Domicil  by 
operation  of  law.  Smith  v.  Croom, 
7  Fla.  81 ;  Louisville  &  N.  R.  Co.  v. 
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Kimbrough,  116  Ky.  512,  74  S.  W. 
229. 

The  "domicil  of  origin"  of  every 
person  is  the  domicil  of  his  parents 
at  the  time  of  his  birth.  In  Pren- 
tiss V.  Barton,  1  Brock.  389,  Fed. 
Cas.  No.  11,384,  Circuit  Justice 
Marshall  said:  "By  the  general 
laws  of  the  civilized  world,  the 
domicil  of  the  parents  at  the  time 
of  birth,  or  what  is  termed  the 
domicil  of  origin,'  constitutes  the 
domicil  of  an  infant,  and  continues 
until  abandoned,  or  until  the  ac- 
quisition of  a  new  domicil  in  a  dif- 
ferent place." 

The  "domicil  of  choice"  is  the 
place  which  a  person  has  elected 
and  chosen  for  himself  to  displace 
his  previous  domicil.  Warren  v. 
Warren,  73  Fla.  764,  L.R.A.1917E, 
490,  75  So.  35;  Boyd  v.  Com.  149 
Ky.  764,  42  L.R.A.(N.S.)  580,  149 
S.  W.  1022,  Ann.  Cas.  1914B,  481; 
Mather  v.  Cunningham,  105  Me. 
326,  29  L.R.A,(N.S.)  761,  74  Atl. 
809,  18  Ann.  Cas.  692;  Duke  v. 
Duke,  70  N.  J.  Eq.  135,  62  Atl.  466; 
Price  V.  Price,  156  Pa.  617.  27  Atl. 
291. 

"Domicil  by  operation  of  law"  is 
that  domicil  which  the  law  attrib- 
utes to  a  person,  independent  of 
his  own  intention  or  action  of  resi- 
dence. This  results  generally  from 
the  domestic  relations  of  husband 
and  wife^  or  parent  and  child.  Hin- 
dorff  V.  Sovereign  Camp,  W.  W.  150 
Iowa,  185,  129  N.  W.  831;  Re  Ben- 
ton, 92  Iowa,  202,  54  Am.  St.  Rep. 
546,  60  N.  W.  614;  Jenkins  v.  Clark, 
71  Iowa,  552,  32  N.  W.  504. 

In  the  instant  case,  we  have  to 
deal  only  with  the  first  two  kinds 
of  domicil ;  that  is,  domicil  of  origin 
and  domicil  of  choice.  Applying 
these  general  definitions  to  the  facts 
of  this  case,  the  domicil  of  origin  of 
Evan  Jones  was  in  Wales,  where  he 
was  bom,  and  the  domicil  of  choice 
was  Wapello  county,  Iowa.  The  ques- 
tion that  concerns  us  is:  Where 
was  his  domicil,  for  the  purpose  of 
descent  of  personal  property,  on  the 
7th  day  of  May,  1915,  when  the 
Lusitania  was  sunk  off  the  western 
coast  of  the  British  Isles? 
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The  matter  of  the  determination 

of  any  person's  domicil  arises  in 
different  ways,  and  is  construed  by 
the  courts  for  a  variety  of  different 
purposes.  Apparent  inconsisten- 
cies occur  in  the  authorities  because 
of  the  failure  to  clearly  preserve  the 
distinctions  to  be  made  by  reason 
of  the  purpose  for  which  tibe  deter- 
mination of  one's  domicil  is  being: 
legally  ascertained.  The  question 
frequently  arises  where  it  becomes 
important  to  determine  the  domicil 
for  the  purpose  of  taxation,  or  for 
the  purpose  of  attachment,  or  for 
the  levy  of  execution,  or  for  the  ex- 
ercising of  the  privilege  of  voting, 
or  in  determining  the  Statute  of 
Limitations,  or  in  ascertaining  lia- 
bility for  the  support  of  paupers, 
and  perhaps  other  purposes.  Defi- 
nitions given  in  regard  to  the  meth- 
od of  ascertaining  the  domicil  for 
one  purpose  are  not  always  appli- 
cable in  ascertaining  the  domicil  for 
another  purpose.  Some  of  the 
courts  have  made  the  broad  asser- 
tion that  a  person  can  have  only  one 
domicil.  We  appear  to  have  so  de- 
clared in  Farrow  v.  Farrow,  162 
Iowa,  87,  143  N.  W.  856 ;  Savage  v. 
Scott,  45  Iowa,  130;  and  Love  v. 
Cherry,  24  Iowa,  204.  While  other 
courts  have  declared  that  a  person 
may  have  a  domicil  at  one  place  for 
one  purpose,  and  at  another  place 
for  another  purpose.  Smith  v. 
Groom.  7  Fla.  81 ;  Lau  Ow  Bew  v. 
United  States,  144  U.  S.  47,  36  L. 
ed.  340,  12  Sup.  Ct.  Rep.  517.  Con- 
fusion has  frequently  arisen  be- 
cause of  a  failure  to  distinguish 
between  domicil  and  residence. 

Generally  speaking,  it  is  an  estab- 
lished rule  that  a  person  can  have 
but  one  domicil  at  the  same  time 
for  the  same  purpose.  In  any 
event,  it  is  the  uni- 
form holding  that  a 
person  can  have 
only  one  domicil  for 
the  purpose  of  descent  of  personal 
property.  White  v.  Brown,  supra ; 
Merrill  v.  Morrissett,  76  Ala.  433; 
Mather  v.  Cunningham,  105  Me. 
326,  29  L.R.A.(N.S.)  761,  74  Atl. 
809,  18  Ann.  Caa.  692;  Greene  v. 
Greene,  11  Pick.  410;  Isham  v.  Gib- 
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bons,  1  Bradf.  69;  Somerville 
Somerville,  5  Ves.  Jr.  750,  31  Eng. 
Reprint,  839,  5  Revised  Rep.  155,  9 
Eng.  Rul.  Gas.  730;  Smith  v.  Groom, 
supra. 

In  the  instant  case,  we  are  con- 
cerned only  in  the  matter  of  the 
domicil  of  Uie  decedent,  Evan  Jones, 
as  it  affects  the  question  of  the  de- 
scent of  his  personal  estate.  An 
examination  of  the  record  satisfies 
us  that  the  evidence  is  sufficient  to 
amply  justify  a  finding  that  the  said 
decedent  disposed  of  his  property 
in  Wapello  county,  Iowa,  and  con- 
verted the  same  into  money  or  se- 
curities, and  left  Wapello  county. 
Iowa,  with  the  present  intention  of 
abandoning  his  domicil  there,  and 
without  any  present  intention  of 
returning  thereto,  and  also  with  the 
express  intention  of  returning  to 
his  native  country,  Wales,  to  make 
his  permanent  home  there.  Or,  In 
the  language  of  the  books,  dece- 
dent's intention  was  to  abandon  his 
domicil  of  choice  and  return  to  his 
domicil  of  origin.  He  died  in 
itinere.  It  is  needless  for  us  to  cite 
the  vast  number  of  cases  announc- 
ing the  general  rule  that  the  acquisi- 
tion of  a  new  domicil  must  have 
been  completely  perfected,  and 
hence  there  must  have  been  a  con- 
currence both  of  the  fact  of  removal 
and  the  intent  to  remain  in  the  new 
locality,  before  the  former  domicil 
can  be  considered  lost.  The  cases 
from  many  of  the  states  are  col- 
lected in  19  C.  J.  p.  423. 

At  the  outset,  it  is  obvious  tha^ 
under  the  circumstances  of  the  in- 
stant case,  the  domicil  of  tiie  dece- 
dent at  the  time  of  his  death  must 
in  any  event  be  determined  by  the 
assumption  of  a  fiction.  All  will 
agree  that  the  decedent  did  not  have 
a  domicil  on  the  Lusitania.  In  or- 
der to  determine  his  domicil,  then, 
one  of  two  fictions  must  be  assumed ; 
either  that  he  retained  the  Iowa 
domicil  until  one  was  acquired  in 
Wales,  or  that  he  acquired  a  domicil 
in  Wales  the  instant  he  abandoned 
the  Iowa  domicil  and  started  for 
Wales,  with  the  intent  and  purpose 
of  residing  there.  Which  one  of 
these  fictions  shall  we  assume  for 


Digitized  by 


Google 


the  purpose  of  determlniziff  the  dis- 
position of  his  personal  property? 
This  question  first  came  before  the 
courts  at  an  early  day,  long  before 
our  present  easy  and  extensive 
methods  of  transportation,  and  at 
a  time  before  the  present  ready 
movement  from  one  country  to  an- 
other. At  that  time  men  left  Eu- 
rope for  the  Western  Continent,  or 
elsewhere,  largely  for  purposes  of 
adventure,  or  in  search  of  an  oppor- 
tunity for  the  promotion  of  com- 
merce. It  was  at  a  time  before  the 
invention  of  the  steamboat  and  be- 
fore the  era  of  the  oceanijc  cable. 
Men  left  their  native  land  knowing 
that  they  would  be  gone  for  long 
periods  of  time,  and  that  means  cf 
communication  with  their  home 
land  were  infrequent,  difficult,  and 
slow.  The  traditions  of  their  na- 
tive country  were  strong  with  these 
men.  In  the  event  of  death,  while 
absent,  they  desired  that  their  prop- 
erty should  descend  in  accordance 
with  the  laws  of  the  land  of  their 
birth.  Many  such  men  were  adven- 
turers who  had  the  purpose  and  in- 
tent to  eventually  return  to  the  land 
of  their  nativity.  There  was  a 
large  degree  of  patriotic  sentiment 
connected  with  the  first  announce- 
ment of  the  rules  of  law  in  the  mat- 
ter of  the  estates  of  such  men.  The 
Idea  found  expression  in  the  phrase, 
"Once  an  Englishman,  always  an 
Englishman,"  and  in  the  kindred 
declaration,  "A  man  must  intend  to 
become  a  Frenchman  instead  of  an 
Englishman."  Moorhouse  v.  Lord, 
10  H.  L.  Cas.  272,  11  Eng.  Reprint, 
1030,  1  New  Reports,  655,  32  L.  J. 
Ch.  N.  S.  295.  9  Jur.  N.  S.  677,  8 
L.  T.  N.  S.  212,  11  Week.  Rep.  637. 
This  popular  and  patriotic  idea  was 
expressed  in  the  familiar  lines  of 
Sir  Walter  Scott: 

"Breathes  there  the  man,  with  soul  so 
dead. 

Who  never  to  himself  hath  said, 

'This  is  my  own,  my  native  land 
Whose  heart  ha^  ne'er  within  him 
burned. 

As  home  his  footsteps  he  hath  turned, 
From    wand'ring    on    a  foreign 
strand?" 

Many  men,  especially  of  English 
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birth,  became  traders  in  the  Ameri- 
can colonies  or  in  India.  The  Eng- 
lishman of  that  day  was  a  firm  be- 
liever in  the  law  of  primogeniture, 
and  desired  that  his  estate  should 
descend  according  to  the  established 
law  of  his  native  land. 

These  reasons,  which  were,  to  an 
extent  at  least,  historical  and  pa- 
triotic, found  early  expression  in 
the  decisions  of  the  courts  on  the 
question  of  domicil.  The  general 
rule  was  declared  to  be  that  a  domi- 
cil is  retained  imtil  a  new  domicil 
has  been  actually  acquired.  At  an 
early  time,  however,  an  exceptioii 
was  ingrafted  upon  this  rule  to  the 
effect  that,  for  tiie  purposes  of  suc- 
cession, a  party  abandoning  a  domi- 
cil of  choice,  with  the  intent  to 
return  to  his  domicil  of  origin,  re- 
gains the  latter  the  instant  tifiat  the 
former  domicil  is  abandoned. 

It  will  be  observed  that  this  ex- 
ception involves  two  elements : 
First,  that  the  party  is  seeking  to 
return  from  a  domicil  of  choice  to 
a  domicil  of  origin ;  and  second,  that 
the  question  arises  in  a  case  in- 
volving succession  to  an  estate.  It 
is  apparent  that  this  exception  to 
the  general  rule  grew  out  of  the 
conditions  that  we  have  before,  sug- 
gested, and  was  a  recognition  of  the 
desire  on  the  part  of  the  English 
trader  in  distant  lands  to  have  his 
estate  administered  according  to 
the  laws  of  the  land  of  his  birth. 

One  of  the  earliest  cases  in  the 
English  courts  upon  tiiis  question 
was  Somerville  v.  Somerville,  5  Ves. 
Jr.  750,  31  Eng.  Reprint,  839,  5 
Revised  Rep.  155,  9  Eng.  Rul.  Cas. 
730,  decided  in  1801.  In  that  case 
Lord  Somerville  had  a  large  estate 
of  lands  in  Scotland.  He  also  main- 
tained a  home  in  London,  and  spent 
a  large  portion  of  his  time  in  each 
place.  He  had  been  educated  in 
England  and  lived  according  to  the 
fashion  and  style  of  an  Englishman. 
He  had  declared  that  he  considered 
himself  an  Englishman,  and  his 
only  reason  for  spending  any  por- 
tion of  his  time  on  his  estates  in 
Scotland  was  because  of  a  promise 
to  his  father  that  he  would  do  so, 
and  accordingly  he  spent  about  half 
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of  his  time  in  each  country.  He 
died  at  his  London  residence  in 
1796.  The  question  arose  as  to  th^ 
descent  of  his  personal  estate.  The 
master  of  the  rolls  said :  "The  suc- 
cession to  the  personal  estate  of  an 
intestate  is  to  be  regulated  by  the 
]aw  of  the  country  in  which  he  was 
a  domiciled  inhabitant  at  the  time 
of  his  death,  without  any  re^rd 
whatsoever  to  the  place  either  of 
the  birth  or  the  death,  or  the  situa- 
tion of  the  property  at  that  time." 
He  further  said:  "Though  a  man 
may  have  two  domicils  for  some  pur- 
poses, he  can  have  only  one  for  pur- 
poses of  succession." 

Special  stress  was  laid  on  the 
fact  that  the  domicil  of  origin  of  the 
decedent  was  in  Scotland,  and  the 
court  held  that  the  decedent  "never 
ceased  to  be  a  Scotchman." 

In  the  same  year,  1801,  the  case 
of  The  Indian  Chief,  S  C.  Rob.  12, 
was  decided  by  the  admiralty  court. 
In  that  case  a  ship  and  cargo  were 
seized  in  the  harbor  of  Cowes.  The 
owner  had  been  born  in  America, 
but  had  been  living  for  some  years 
in  England,  carrying  on  trade,  and 
had  also  resided  in  France.  Speak- 
ing of  him,  the  court  said:  "He 
came,  however,  to  this  country  in 
1783,  and  engaged  in  trade,  and  has 
resided  in  this  country  until  1797. 
During  that  time  he  was  un- 
doubtedly to  be  considered  as  an 
English  trader,  for  no  position  is 
more  established  than  this:  that,  if 
a  person  goes  into  another  country 
and  engages  in  trade  and  resides 
there,  he  is  by  the  law  of  nations  to 
be  considered  as  a  merchant  of  that 
country.  ...  It  must  be  held 
that  from  the  moment  he  turns  his 
back  on  the  country  where  he  has 
resided,  on  his  way  to  his  own 
country,  he  was  in  the  act  of  re- 
suming his  original  character  and 
is  to  be  considered  as  an  American. 
The  character  that  is  gained  by 
residence  ceases  by  nonresidence.  It 
is  an  adventitious  character  which 
no  longer  adheres  to  him,  from  the 
moment  that  he  puts  himself  in  mo- 
tion bona  fide  to  quit  the  country 
sine  animo  revertendi." 
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The  reason  for  the  rule,  as  it  is 
announced  by  text-writers  and 
courts,  is  well  set  forth  in  the  fore- 
going case.  The  thought  is  evident 
that  one  who  becomes  domiciled  in 
a  foreign  country  for  purposes  of 
trade,  and  who  abandons  such 
domicil  for  the  purpose  of  return- 
ing to  his  native  land,  reinvests 
himself  at  once  with  his  domicil  of 
origin. 

A  little  later,  in  1812,  the  ques- 
tion came  before  the  United  States 
circuit  court  in  the  case  of  The  Ann 
Green,  1  Gall.  274,  Fed.  Gas.  No. 
414.  Mr.  Justice  Story  rendered 
the  opinion  in  the  case,  and  there- 
in declared:  "I  accede  to  the  doc- 
trine that  fewer  circumstances  are 
necessary  to  constitute  domicil  in 
case  of  native  subjects  than  of  for- 
eigners; and  that,  as  native  allegi- 
ance easily  reverts,  so  the  presump- 
tion against  the  party  is  much 
heightened  by  the  shipment  being 
made  from  a  port  of  his  native 
country." 

It  is  significant,  in  view  of  the 
pronouncements  later  made  by  this 
eminent  jurist  in  his  work  on  the 
"Conflict  of  Laws,"  that  at  this 
time  he  recognized  the  rule  "native 
allegiance  easily  reverts." 

In  1814,  the  question  came  before 
the  Supreme  Court  of  the  United 
States  in  the  case  of  The  Venus,  8 
Cranch,  253,  3  L.  ed.  553.  Mr.  Jus- 
tice Washington,  speaking  for  the 
court,  cited  with  approval  the  case 
of  The  Indian  Chief,  supra,  and 
said :  "Having  once  acquired  a  na- 
tional character  by  residence  in  a 
foreign  country,  he  ought  to  be 
bound  by  all  the  consequences  of  it, 
until  he  had  thrown  it  off,  either  by 
an  actual  return  to  his  native  coun- 
try, or  to  that  where  he  was  natu- 
ralized, or  by  commencing  his  re- 
moval, bona  fide,  and  without  an 
intention  of  returning." 

In  Prentiss  v.  Bi^ton,  1  Brock. 
389,  Fed.  Cas.  No.  11,384,  decided 
in  1819,  it  is  said,  referring  to  domi- 
cil: "As  it  gives  political  rights, 
which  are  not  lost  by  a  mere 
change  of  domicil,  it  is  recovered 
by  any  manifestation  of  a  disposi- 
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tion  to  resume  the  native  character; 
perhaps,  by  a  surrender  of  a  new 
domicil.  In  fact,  it  may  be  consid- 
ered rather  as  suspended,  than  an- 
nihilated." 

It  is  apparent  that  the  court  gave 
consideration  to  the  idea  that  ''polit- 
ical rights"  entered  into  a  consid- 
eration of  the  matter,  at  least  so  far 
as  furnishing  a  reason  for  the  rec- 
ognition of  the  rule  that  the  domicil 
of  origin  easily  reverts.  It  is  the 
same  idea  as  expressed  by  the  Eng- 
lish courts  in  establishing  the  rule 
of  "native  allegiance." 

In  1829,  the  question  was  again 
before  the  English  court  of  chan- 
cery, under  circumstances  more 
nearly  like  those  of  the  instant  case, 
in  the  case  of  Munroe  v.  Douglas,  5 
Madd.  Ch.  379,  56  Eng.  Reprint, 
940.  In  that  case  it  appeared  that 
Munroe  was  born  in  Scotland  and 
went  to  Calcutta,  India,  to  practise 
his  profession  as  a  surgeon.  He 
married  and  lived  in  India  for  some 
time.  He  left  India  In  1815,  declar- 
ing his  purpose  to  spend  tiie  re- 
maindeir  of  his  days  in  Scotland. 
On  the  way,  he  stopped  in  England 
and  took  a  house,  ana,  on  account  of 
ill  health,  was  unsettled  and  unde- 
termined whether  to  continue  to 
reside  in  England,  or  to  spend  the 
remainder  of  his  days  in  Scotland, 
or  to  go  to  France.  He  went  to 
Scotland  on  a  visit,  and  while  there 
died.  The  question  in  the  case  was 
where  the  decedent  was  domiciled 
at  the  time  of  his  death.  The  vice 
chancellor  held  that  a  domicil  can- 
not be  lost  by  mere  abandonment, 
and  that  it  remains  until  a  subset 
quent  domicil  is  acquired,  "unless 
the  party  die  in  itinere  toward  an 
intended  domicil."  Under  the  facts 
of  the  case,  the  court  held  that  the 
decedent  had  formed  no  settled  pur- 
pose to  settle  in  Scotland  at  the 
time  of  his  death,  and  that  there- 
fore his  domicil  was  in  India.  The 
court  said :  "A  domicil  in  India  is 
in  legal  effect  a  domicil  in  the  prov- 
ince of  Canterbury,  and  the  law 
of  England,  and  not  the  law  of  Scot- 
land, is,  therefore,  to  be  applied  to 
his  personal  property." 


MES.  t29t 

t  S.  W.  tl7.) 

In  1834,  Mr.  Justice  Story  wrote 
the  first  edition  of  his  great  work 
on  the  "Conflict  of  Laws."  In  it  he 
stated  (§  47) :  "If  a  man  has  ac- 
quired a  new  domicil  different  frozn 
th&t  of  his  birth,  and  he  removes 
from  it  with  an  intration  to  resume 
his  native  domicil,  the  latter  is  re- 
acquired even  while  he  is  on  his 
way  in  itinere,  for  it  reverts  from 
the  moment  the  other  is  given  up." 

In  §  48,  he  said:  "A  national 
character  acquired  in  a  foreign 
country  by  residence  changes  when 
the  party  has  left  the  country  animo 
non  revertendi,  and  is  on  his  return 
to  the  country  where  he  had  his 
antecedent  domicil.  And  especially, 
if  he  be  in  itinere  to  his  native  coun- 
try with  that  intent,  his  native 
domicil  revives  while  he  is  yet  in 
transitu,  for  the  native  domicil 
easily  reverts.  The  moment  the 
foreign  domicil  is  abandoned  the 
native  domicil  is  reacquired." 

This  pronouncement  of  Mr.  Jus^ 
tice  Story  has  been  frequently  re- 
ferred to  by  the  courts,  both  Eng- 
lish and  American,  in  discussing 
this  question,  and  has  been  the  basis 
for  decisions,  particularly  in  the 
English  courts. 

In  the  case  of  The  Goods  of 
Bianchi,  3  Swabey  &  T.  16,  decided 
in  1862,  the  English  court  of  pro- 
bate said :  "The  deceased  was 
originally  domiciled  in  Genoa;  he 
then  became  domiciled  in  the  Bra- 
zils; and  there  is  no  doubt  of  the 
fact  that  he  died  in  itinere  as  he 
was  returning  to  Genoa  to  resume 
his  permanent  residence  there. 
Then  it  may  be  said  that,  as  soon  as 
he  had  finally  abandoned  the  ac- 
quired domicil  by  setting  off  on 
his  journey  to  return  to  his  domicil 
of  origin,  the  latter  revived," 

From  the  meager  statement  in 
this  case,  it  is  apparent  that  the 
decedent  was  a  trader,  and  was 
domiciled  in  Brazil  solely  for  the 
purposes  of  trade. 

The  leading  and  most  frequently 
cited  English  case  is  that  of  Udny 
V.  Udny,  L.  R.  1  H.  L,  Sc.  App.  Cas. 
441,  9  Eng.  Rul.  Cas.  782.  In  this 
case  the  question  arose  as  to  the 
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domicil  of  one  Udny,  who  was  born 
in  Scotland  and  who  afterward 
resided  in  England  and  in  France. 
The  lord  chancellor  declared :  "But 
the  domicil  of  origin  is  a  matter 
wholly  irrespective  of  any  animus 
on  the  part  of  its  subject.  He  ac- 
quires a  certain  status  civilis,  .  .  . 
which  subjects  him  and  his  prop- 
erty to  the  municipal  jurisdiction  of 
a  country  which  he  may  never  even 
have  seen,  and  in  which  he  may  nev- 
er reside  during  the  whole  course 
of  his  life,  his  domicil  being  simply 
determined  by  that  of  his  father." 

It  is  further  said :  "It  seems  rea- 
sonable to  say  that  if  the  choice  of 
a  new  abode,  and  actual  settlement 
there,  constitute  a  change  of  the 
original  domicil,  then  the  exact  con- 
verse of  such  a  procedure,  viz.,  the 
intention  to  abandon  the  new  domi- 
cil, and  an  actual  abandonment  of 
it,  ought  to  be  equally  effective  to 
destroy  the  new  domicil.  .  .  . 
Why  should  not  the  domicil  of 
origin,  cast  on  him  by  no  choice  of 
his  own,  and  changed  for  a  time, 
be  the  state  to  which  he  naturally 
falls  back  when  his  first  choice  has 
been  abandoned  animo  et  facto,  and 
whilst  he  is  deliberating  before  he 
makes  a  second  choice." 

Lord  Chelmsford  quotes  with  ap- 
proval from  Story,  in  his  Conflict 
of  Laws,  and  says :  "The  meaning 
of  Story,  therefore,  clearly  is,  that 
the  abandonment  of  a  subsequently 
acquired  domicil  ipso  facto  restores 
the  domicil  of  origin.  And  this 
doctrine  appears  to  be  founded  up- 
on principle,  if  not  upon  direct  au- 
thority." And  further  states: 
"The  domicil  of  origin  always  re- 
mains, as  it  were,  in  reserve,  to  be 
resorted  to  in  case  no  other  domicil 
is  found  to  exist." 

Lord  Westbury,  in  discussing  the 
case,  also  said:  "When  another 
domicil  is  put  on,  the  domicil  of 
origin  is  for  that  purpose  relin- 
quished, and  remains  in  abeyance 
during  the  continuance  of  the  domi- 
cil of  choice;  but  as  the  domicil  of 
origin  is  the  creature  of  law,  and 
independent  of  the  will  of  the  par- 
it  would  be  inconsistent  witii  the 
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principles  on  which  it  is  by  law 
created  and  ascribed,  to  suppose 
that  it  is  capable  of  being,  by  the 
act  of  the  party,  entirely  obliterated 
and  extinguished.  It  revives  and 
exists  whenever  there  is  no  other 
"domicil,  and  it  does  not  require  to 
be  regained  or  reconstituted  animo 
et  facto,  in  the  manner  which  is 
necessary  for  the  acquisition  of  a 
domicil  of  choice.  .  .  .  Its  ac- 
quisition being  a  thing  of  choice,  it 
was  equally  put  an  end  to  by  choice. 
He  lost  it  the  moment  he  set  foot 
on  the  steamer  to  go  to  Boulogne, 
and  at  the  same  time  his  domicU  ot 
origin  revived." 

The  whole  theory  of  this  case, 
and  the  discussion  throughout,  il- 
lustrate the  basis  of  the  English 
rule  that  the  domicil  of  origin  is 
always  retained,  and  that  the  ac- 
quisition of  a  domicil  of  choice  con- 
stitutes a  mere  suspension,  or  bidd- 
ing in  abeyance,  <^  the  domicil  of 
origin. 

In  Rex  V.  Foxwell,  L.  R.  3  Ch. 
Div.  518,  the  court  said :  "A  man 
.  .  .  may  abandon  his  drfnicil  of 
choice  without  acquiring  in  strict- 
ness any  new  domicil,  because  his 
domicil  of  origin  reverts." 

In  White  v.  Brown.  1  Wall.  Jr. 
217,  Fed.  Cas.  No.  17,538,  the  court 
submitted  the  question  of  domicil  to 
the  jury,  and  stated :  "The  domicil 
of  origin  easily  reverts,  and  .  .  . 
it  requires  fewer  circumstances  to 
constitute  domicil  in  a  native  sulh 
ject  or  citizen  than  to  impress  the 
TMtional  charade  on  one  who  is 
originally  of  another  character 
The  acquired  domicil,  however, 
must  be  finally  abandoned  before 
the  domicil  of  origin  can  revert" 
(Italics  are  ours.) 

The  foregoing  authorities  are 
sufficient  to  indicate  the  origin  of 
the  exception  to  the  general  rule, 
and  to  illustrate  its  application  by 
the  courts.  As  early  as  1S68,  the 
supreme  court  of  the  state  of  Con- 
necticut made  a  clear  and  impor- 
tant distinction  in  the  application 
of  this  rule  in  the  case  of  First  Nat 
Bank  v.  Balcom,  35  Conn.  351.  In 
it  the  court  said:   "But  the  prin- 
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ciple  that  a  native  domlcil  easily 
reverts  applies  only  to  cases  where 
a  native  citizen  of  one  counlxy  goes 
to  reside  in  a  foreign  country,  and 
there  acquires  a  domicil  by  resi- 
dence, without  renouncing  his  orig~ 
inal  allegiance.  In  such  cases  his 
native  domicil  reverts  as  soon  as  he 
begins  to  execute  an  intention  of 
returning;  that  is,  from  the  time 
that  he  puts  himself  in  motion  bona 
fide  to  quit  the  country  sine  animo 
revertendi,  because  the  foreign 
domicil  was  merely  adventitious 
and  de  facto,  and  prevails  only 
while  actual  and  complete.  .  .  . 
This  principle  has  reference  to  a  na- 
iumal  domicil  in  its  enlarged  sense, 
and  grows  out  of  native  c^egiance 
or  citizenship.  It  has  no  applica- 
tion when  the  question  is  between  a 
native  and  acquired  domicil,  where 
both  are  under  the  same  national 
jurisdiction."    (Italics  are  ours.) 

The  supreme  court  of  Connecti- 
cut, in  this  case,  evidently  fully  ap- 
preciated the  source  and  origin  of 
the  rule  as  laid  down  by  Story,  and 
as  announced  by  the  English  courts 
and  the  early  Federal  decisions. 
The  basis  of  the  rule  was  the  fact 
of  the  native  allegiance,  which  was 
assumed  to  revert  the  instant  the 
foreign  domicil  had  been  aban- 
doned. 

It  is  true  that  the  question  of 
tlomicil  is  not  to  be  determined  by 
the  question  of  citizenship,  but 
when  we  are  assuming  tiie  fiction 
that  the  domicil  of  origin  reverts 
immediately  upon  the  abandonment 
of  a  domicil  of  choice,  and  assume 
that  fiction  because  of  native  aUegi<> 
ance  to  the  land  of  one's  birth,  then 
the  basis  for  the  fiction  and  assump- 
tion is  destroyed  when  it  appears 
that  the  party  has  renounced  his 
native  allegiance  and  has  secured 
citizenship  in  the  land  of  his  domicil 
of  choice.  The  reason  for  the  rule 
having  failed,  the  rule  fails  also. 

In  Plant  v.  Harrison,  36  Misc. 
649,  74  N.  Y.  Supp.  411,  it  is  said: 
"While  a  domicil  of  origin  reverts 
easily  upon  relinquishment  of  a 
domicil  of  choice,  the  American  de- 
cisions have  not  gone  the  length  of 
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the  English  authorities  in  the  appli- 
cation of  this  principle.  The  Eng- 
lish rule  that  the  domicil  of  origin 
reverts  at  once  upon  the  abandon- 
ment of  the  domicil  of  choice  .  .  . 
has  not  been  followed  in  this  coun- 
try, where  the  rule  seems  to  be  that 
a  domicil,  once  acquired,  continues 
not  only  until  it  is  abandoned,  but 
until  another  is  acquired." 

It  has  been  held  that  the  English 
rule  only  applies  when  the  question 
arises  where  the  domicil  of  origin 
ia  under  one  general  government 
and  the  domicil  of  choice  under  an- 
other, and  that  it  has  no  applica- 
tion where  the  native  and  tiie  ac- 
quired domicil  are  under  the  same 
national  jurisdiction.  First  Nat. 
Sank  V.  Balcom,  supra.  On  the 
other  hand,  it  has  also  been  held 
that  the  rule  applies  to  changes  from 
.one  country  to  another,  or  from  one 
state  of  the  Union  to  another.  Den- 
ny v.  Sumner  County,  134  Tenn. 
468,  L.R.A.1917A,  286,  184  S.  W. 
14. 

Appellants  cite  Re  Robitaille,  78 
Misc.  108,  138  N.  Y.  Supp.  391. 
The  party  was  an  English  subject, 
born  in  Canada,  who  removed  to 
New  York  and  there  engaged  in 
business.  He  became  naturalized, 
and  afterward  closed  out  his  busi- 
ness and  declared  his  intention  to 
return  to  the  place  of  his  birth  to 
live  the  remainder  of  his  life.  Be- 
fore doing  so,  however,  he  became 
insane,  and  a  guardian  was  ap- 
pointed for  him  who  carried  out  his 
original  wishes,  and  he  was  taken 
by  the  guardian  to  his  destination 
in  Canada,  as  he  had  intended,  and 
there  died.  The  question  discussed 
in  the  case  was  largely  whether, 
after  having  "put  himself  in  motion 
to  resume'  his  domicil  of  origin," 
and  having  become  incompetent,  his 
guardian  could  carry  out  his  inten- 
tion, and  acquire  the  intended  domi- 
cil for  him  by  actually  transporting 
him  there.  The  court  held  that  a 
court  of  competent  jurisdiction 
could  authorize  the  guardian  to 
change  the  domicil  of  an  incom- 
petent in  a  proper  case,  and  held, 
under  all  of  the  facts,  that  the  de- 
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cedent  was  domiciled  in  Canada  at 
the  time  of  his  death. 

In  Rudolph  v.  Wetherington,  180 
Ky.  271,  202  S.  W.  652,  a  resident 
of  Arkansas,  having  formed  and  ex- 
pressed an  intention  to  remove  to 
and  become  a  citizen  of  Ballard 
county,  Kentucky,  in  furtherance  of 
that  intention,  left  her  home  in 
Arkansas,  with  her  belongings,  on 
or  about  November  20,  1916,  arriv- 
ing in  the  city  of  Paducah,  Ken- 
tucky, November  24,  where  she  died 
November  26,  1916,  without  ever 
having  been  in  Ballard  county, 
Kentucky.  The  question  in  the  ease 
was  whether  or  not  the  residence 
of  the  decedent  was  in  Ballard  coun- 
ty at  the  time  of  her  death.  Follow- 
ing previous  decisions  that  involved 
a  question  of  taxation,  the  court  of 
appeals  of  Kentucky  held  that  at  the 
time  of  the  death  of  said  decedent 
she  was  not  yet  a  resident  of  Bal- 
lard county,  Kentucky,  and  that  the 
court  of  tiiat  county  was  without 
jurisdiction  to  grant  administra- 
tion upon  her  estate. 

In  Cooper  v.  Beers,  143  111.  25,  33 
N.  E.  61,  a  question  of  descent  was 
involved.  Cordelia  D.  Cooper  was  a 
resident  of  Bloomington,  Illinois, 
when  she  married  Edward  T.  Coop- 
er, who  was  a  resident  of  Cincin- 
nati, Ohio.  After  the  marriage,  the 
parties  acquired  a  residence  in  St. 
Louis,  Missouri,  which  they  after- 
ward abandoned,  intending  to  ulti- 
mately become  residents  of  either 
Bloomington  or  Salem,  in  the  state 
of  Illinois ;  but  before  they  had  de- 
termined which  place,  or  had 
adopted  any  home  at  either,  Mrs. 
Cooper  died.  The  question  raised 
was  as  to  her  domicil  at  the  time  of 
her  death.  The  court  held  that  the 
proof  failed  to  show  with  certainty 
a  fixed  and  unalterable  intention  to 
make  Illinois  presently  the  home  of 
the  decedent,  and  held :  "The  domi- 
cil in  Missouri  remained  the  domicil 
of  the  Coopers,  not  only  until  it  was 
abandoned,  but  also  until  a  new 
domicil  was  acquired  by  actual  resi- 
dence within  another  jurisdiction, 
coupled  with  the  intention  of  mak- 
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ing  the  last-Acquired  residence  a 
permanent  home." 

In  Burnett  v.  Meadows,  7  B.  Mon. 
277,  46  Am.  Dec.  517,  a  resident  of 
Virginia,  contemplating  a  removal 
to  Kentucky,  died  en  route  before 
he  got  out  of  the  state  of  Virginia, 
but  after  he  had,  with  his  family 
and  his  property,  commenced  his  in- 
tended journey.  After  his  death, 
the  family  continued  their  journey, 
bringing  their  property  with  them, 
and  settled  in  Kentucky.  No  part 
of  the  properly  was  actually  in  Ken- 
tucky at  tiie  time  of  his  death.  The 
court  said:  "And  had  he  been  domi- 
ciled in  the  state  of  Virginia  at  the 
time  of  his  death,  and  his  proper^ 
afterwards  been  brought  into  Uiis 
state,  no  administration  on  it  could 
have  been  granted  here^  as  was  de- 
cided by  this  court  in  the  case  of 
Embry  v.  Millar,  1  A.  K.  Marsh. 
300,  10  Am.  Dec.  732.  Inasraucfa, 
however,  as  this  property  was  in 
transitu  when  he  di^,  and  after- 
wards reached  its  destination,  and 
as  many  inconveniences  would  nec- 
essarily result  from  the  absence  of 
power  in  our  county  courts  to  regu- 
late its  administration,  it  should  be 
regarded  as  being,  at  the  time  of 
his  death,  constructively  in  this 
state,  under  the  circumstances  here 
presented — solely  however,  for  the 
purpose  of  enabling  a  county  court 
in  this  state  to  grant  an  administra- 
tion thereon." 

In  Denny  v.  Sumner  County, 
supra,  the  supreme  court  of  Ten- 
nessee said:  "Reference  may  be 
made,  parenthetically,  to  an  excep- 
tion recognized  in  this  state  to  the 
rule  that  a  domicil  once  fixed  re- 
mains until  another  is  actually  ac- 
quired, arising  in  event  of  a  change 
from  a  domicil  of  choice  to  that  cf 
origin.  Then,  if  the  removal  be 
with  the  intention  to  resume  his 
domicil  of  origin,  the  latter  is  re- 
acquired before  it  is  reached,  or 
even  while  the  person  is  in  itinere. 
'for  it  reverts  from  the  moment  the 
other  is  given  up.*  Allen  v.  Thoma- 
son,  11  Humph.  536,  54  Am.  Dec 
55,  citing  Story  on  Conflict  of 
Laws.   The  doctrine  touching  this 
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exception  is  confinedi  however,  to    the  Union, 
changes  from  one  country  to  anoth- 
er^ or  from  one  state  of  the  Union 
to  another."    (Italics  are  ours.) 

In  Graham  v.  Public  Administra- 
tor, 4  Bradf.  127,  a  woman  was  en 
route  from  Scotland,  her  domicil  of 
origin,  to  Canada,  and  died  on  the 
way  in  a  hospital  in  New  York.  It 
was  held  that  the  domicil  of  origin 
was  retained  until  a  new  domicil 
was  actually  acquired. 

The  foregoing  cases  illustrate  the 
various  holdings  of  the  authorities. 
.  Perhaps  no  better  case  could  be 
found  than  the  instant  case  to  il- 
lustrate the  effect  of  the  adoption 
of  the  exception  to  the  general  rule. 
The  decedent  in  this  case  had  not 
only  acquired  a  domicil  in  the 
United  States,  but  had  become  a 
citizen  of  this  country.  Under  the 
general  rule,  if  he  had  abandoned 
his  domicil  in  Iowa  with  the  inten- 
tion of  acquiring  a  domicil  in  Nor- 
way or  in  France,  and  had  been  on 
the  ill-fated  Lusitania,  it  would 
have  been  universally  held  that  the 
domicil  in  Iowa  was  still  retained. 
No  one  will  dispute  that  proposi- 
tion. But  because,  although  a  citi- 
zen of  the  United  States  and  resid- 
ing here  for  many  years,  he  was  en 
route  to  Wales,  the  land  of  his  birth, 
instead  of  to  some  other  country, 
it  is  contended  that  he  acquired  a 
domicil  in  that  country  instantly 
upon  abandoning  his  domicil  in 
Iowa.  If  some  native  of  Iowa  had 
done  exactly  what  the  decedent  did, 
had  disposed  of  his  property  with 
the  avowed  and  declared  intention 
of  abandoning  his  domicil  in  Iowa 
and  of  securing  one  in  Wales,  and 
had  accompanied  Jones  on  his  trip, 
and  had  gone  down  on  the  same 
boat,  his  estate  would  have  been  ad- 
ministered according  to  the  laws  of 
t^e  state  of  Iowa,  because  he  had 
not  yet  acquired  a  new  domicil  any- 
where else  while  Jones*s  estate,  un- 
der the  theory  of  the  English  rule, 
would  be  administered  according  to 
the  laws  of  Wales,  because  he  hap- 
pened to  have  been  born  in  that 
country.  If  such  a  rule  is  to  be  ap- 
plied as  between  different  states  of 
16  A.L.R^-82. 
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with  our  freedom  of 
movement  between  the  various 
states,  it  would  lead  to  very  star- 
tling results.  The  laws  of  the 
states  differ  greatly  in  regard  to 
descent.  There  is  no  logical  -reason 
why  the  rule  should  not  be  applied 
between  different  states  of  the 
Union  as  readily  as  between  differ- 
ent governments.  Under  such  a 
doctrine,  if  applied  between  the 
various  states  of  the  Union,  if  a 
man  had  been  born  in  the  state  of 
New  York,  and  at  an  early  age  had 
removed  to  Iowa,  and  had  lived  in 
this  commonwealth  for  many  years, 
had  voted  here  and  had  become 
familiar  with  our  laws,  and  should 
finally  decide  to  -  remove  to  New 
York  to  live,  and  should  die  in 
itinere,  he  would  be  regarded  as 
domiciled  in  New  York.  If,  how- 
ever, under  identical  circumstances, 
he  intended  to  remove  to  Massachu- 
setts, he  would  be  regarded  as  domi- 
ciled in  Iowa. 

What  good  reason  is  there  why 
••native  allegiance"  to  the  state  of 
New  York,  where  he  was  bom, 
should  be  the  determining  factor 
which  would  prevail  in  such  in- 
stance? One  reason  that  is  persua- 
sive why  such  a  rule  should  not  be 
adopted  is  that  a  person  who  in 
these  days  abandons  his  domicil  of 
origin,  and  acquires  a  legal  domicil 
in  another  jurisdiction,  presumably, 
at  least,  is  familiar  with  the  laws 
of  the  jurisdiction  of  the  latter 
domicil;  and  there  is,  to  say  the 
least,  as  strong  a  presumption  that 
he  desires  his  estate  to  be  adminis- 
tered according  to  the  laws  of  that 
jurisdiction  as  of  the  jurisdiction 
of  the  domicil  of  origin.  While 
there  may  have  been  a  good  reason 
for  the  establishment  of  the  English 
rule  at  the  time  and  under  the  con- 
ditions under  which  it  was  an- 
nounced, we  do  not  believe  that  any 
good  reason  exists  for  the  recogni- 
tion of  such  a  rule  under  the  cir- 
cumstances disclosed  in  this  case. 
The  general  rule  that  a  domicil, 
once  legally  acquired,  is  retained 
until  a  new  domicil  is  secured,  and 
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that  in  the  acquisition  of  such  new 
domicil  both  the  fact  and  ihe  inten- 
tion must  concur,  itt  seems  to  us,  is 
a  rule  of  universal  and  general  ap- 
plication, and  that  there  is  neither 
good  logic  nor  substantial  reason 
tor  the  application  of  an  exception 
to  that  rule  in  the  case  where  the 
party  is  in  itinere  toward  the  domi- 
cil of  origin.  In  other  words,  going 
back  to  the  original  proposition,  the 
fiction  is  assumed  generally  that 
any  domicil,  either  of  choice  or  of 
origin,  is  retained  until  a  new  domi- 
cil has  been  legally  acquired.  We  see 
no  good  reason  for  changing  that 
rule  in  the 'one  instance  where  the 
descent  of  property  is  involved  and  ■ 
the  party  is  in  itinere  to  the  domicil 
of  origin.  We  believe  that  the  gen- 
eral rule  is  the  better  rule  and  that 
the  exception  laid 
down  by  Story,  and 
followed  by  the ' 
English  courts,  should  not  be  recog- 
nized, either  as  between  the  states 
of  the  Union,  or  between  this  coun- 


■  route. 


try  and  a  foreign  country,  under 
the  facts  disclosed  in  this  case. 

It  therefore  follows  that  the 
domicil  of  the  decedent  was  in  the 
state  of  Iowa  until  a  new  domicil 
had  been  actually  acquired  in  Wales. 
No  such  domicil  having  been  ac- 
quired at  the  time  of  his  death,  hia 
personal  estate  must  be  adminis- 
tered according  to  the  laws  of  Iowa. 
We  think  the  general  rule  should  be 
followed,  even  though  tiie  decedent 
was  in  itinere  to  his  domicil  of  ori- 
gin at  the  time  of  his  death.  We 
have  examined  the  record,  and  hold 
that  the  appellant  was  legally  rec- 
ognized as  the  child  of  the  decedent, 
as  required  by  our  statute  and  the 
decisions  of  this  court,  and  is  his 
lawful  heir. 

It  follows  that  the  judgment  of 
the  trial  court  must  be,  and  the 
same  ia,  reversed. 

EvanSt  Ch.  J.,  and  Sievensy 
Arthur,  and  De  Graff,  JJ.,  concur. 

Petition  for  rehearing  denied. 


ANNOTATION. 
Domicfl  wfafle  in  itinere  from  oM  to  new  home. 


This  annotation  ia  supplemental  to 
the  annotation  in  6  A.L.R.  296,  where 
the  earlier  cases  are  collected. 

It  will  be  seen  that  it  is  held  in  the 
reported  case  (Re  Jones,  ante,  1286) 
that  a  native  of  Wales,  who  acquired 
a  domicil  in  Iowa,  and  who  left  there 
for  Wales  intending  to  resume  his 
domicil  of  origin,  but  was  lost  at  sea 
while  en  route,  had  at  th4  time  of  his 
death  his  domicil  in  Iowa,  the  court 
declining  to  admit  that  there  was  an 
exception  to  the  general  rule  in  the 
case  of  one  en  route  to  resume  his 
domicil  of  origin. 


Only  one  other  case  in  point  has 
been  found  since  the  earlier  annota- 
tion. 

In  Colorado  v.  Harbeck  (1919)  189 
App.  Div.  866,  179  N.  Y.  Supp.  610, 
where  the  domicil  of  origin  is  not 
mentioned,  a  testator,  having  acquired 
a  domicil  in  Boulder,  Colorado,  died 
in  the  city  of  New  York,  while  en 
route  from  Boulder  to  Paris,  France, 
with  the  intent  to  acquire  a  domicil  in 
Paris,  and  it  was  held  that  his  domi- 
cil at  the  time  of  his  death  was  in 
Boulder,  Colorado.  B.  B.  B. 
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STATE  OF  SOUTH  CAROLINA,  Reapt., 

V. 

KENNETH  GOSSETT,  Appt. 

South  Carolina  Supreme  Court'— Auffu^  SO,  1931, 

(— S.  C.  — ^  108  S.  E.  290). 

Constitatlonal  law  —  provision  for  special  court  to  try  criminal  —  va- 
Hdity. 

1.  A  provision  for  the  designation  by  the  governor  of  an  extra  term 
of  the  criminal  court  of  a  county  upon  application  of  the  district  attorney, 
stating  that  public  interest  demands  it,  deprives  persons  tried  at  such 
term  for  alleged  crime  of  due  process  of  law. 

[See  note  on  this  question  beginning  on  page  1306.] 


■Courts  —  authority  to  provide  for 
special  term. 

2.  Power  to  order  special  terms  of 
trial  courts,  conferred  by  statute  up- 
on the  judffes  of  the  supreme  court 
and  the  circuit  judge  at  the  time  hold- 
ing circuit  court  in  the  county,  to  be 
"held  by  duly  designated  judges  or  a 
person  specially  commissioned  for 
that  purpose  by  the  governor,  is  sus- 
tained by  the  general  legislative  pow- 
er of  the  legislature,  and  is  impliedly 
authorized  by  a  constitutional  provi- 
sion that  the  legislature  shall  provide 
for  the  temporary  appointment  of  men 
learned  in  the  law  to  hold  either  reg- 
ular or  special  terms  of  the  circuit 
■court  when  necessary. 


—  power  to  order  special  term  of  trial 
court  judicial, 

3.  The  power  conferred  upon  the 
presiding  judge  of  the  supreme  court 
to  order  special  terms  of  a  trial  court 
when  necessary  is  not  absolute,  but 
is  to  be  exercised  in  a  fair,  just,  and 
reasonable  manner,  affording,  in  the 
judicial  wcercise  of  discretion,  a  sure 
guaranty  of  due  process  of  law  and 
the  equal  protection  of  the  laws. 

Definition  —  fair  triaL 

4.  A  fair  trial  means  a  trial  before 

an  impartial  judge,  an  honest  jury, 
and  in  an  atmosphere  of  judicial  calm. 


Appeal  by  defendant  from  a  judgment  of  the  Court  of  General  Ses- 
aions  for  Abbeville  County  (Sease,  J.)  convicting  him  of  rape. 
The  facts  are  stated  in  the  opinion  of  the  court. 


Messrs.  Bonham  &  Price  and  M.  L. 
Bonham,  for  appellant: 

A  change  of  venue  may  be  granted 
if  there  is  any  question  as  to  the  ob- 
taining of  justice. 

Carroll  v.  Charleston  &  S.  E.  Co.  61 
S.  C.  251,  39  S.  E.  364;  State  v.  Bill- 
ings, 77  Iowa,  417,  42  N.  W.  456,  8  Am. 
Crim.  Rep.  329;  Thompson  v.  State, 
122  Ala.  12,  26  So.  141;  Gallaher  v. 
State,  40  Tex.  Crim.  Rep.  296,  50  S.  W. 
388,  11  Am.  Crim.- Rep.  207;  Saffold  v. 
State,  76  Miss.  268,  24  So.  814,  11  Am. 
Crim.  Bep.  234. 

The  governor  has  the  power  to  order 
ft  special  term  of  court. 

State  v.  Galiman,  79  S.  C.  229,  60 
S.  E.  682;  State  v.  Davis,  88  S.  C.  208, 
■70  S.  E.  417. 

The  provisions  of  the  statute  pro- 


viding for  the  drawing  of  the  jury  are 

mandatory. 

State  V.  Turner,  63  S.  C.  548,  41  S.  E. 
778;  State  v.  Johnson,  66  S.  C.  31,  44 
S.  E.  58;  State  v.  Smalls.  73  S.  C.  619, 
53  S.  E.  976;  State  v.  Smith,  38  S.  C. 
270,  16  S.  E.  997. 

The  juiy  commissioners  have  no 
power  to  pass  upon  the  competency  of 
jurors. 

State  V.  Cunningham,  87  S.  C.  453, 
69  S.  E.  1093;  State  v.  Tidwell,  100 
S.  C.  256,  84  S.  E.  778. 

Defendant  was  entitled  to  a  new 
trial  because  certain  jurors  were  not 
indifferent. 

Robertson  v.  Western  U.  Teleg,  Co. 
90  S.  C.  425,  73  S.  E.  786;  State  v. 
McQuaige.  5  S.  C.  429;  State  v.  Odom, 
96  S.  C.  S06,  80  S.  E.  497;  State  v. 
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Weldon,  91  S.  C.  40,  39  L.R.A.(N.S.) 
667,  74  S.  E.  43,  Ann.  Cas.  1913E,  801; 
State  V.  Cooler,  112  S.  C.  95,  98  S.  E. 
845;  State  v.  Foster,  80  S.  &  S47,  61 
S.  E.  664. 

Messrs.  H.  S.  Blackwell,  George  Bell 
Timmerman,  and  J.  Howard  Moore  for 
the  State. 

Coihran,  J.,  delivered  the  opinion 
of  the  court: 

The  defendant,  Kenneth  Gossett, 
was  indicted,  with  his  cousin,  John 
Gossett,  at  a  special  term  of  the 
court  of  general  sessions  for  Abbe- 
ville county,  upon  the  charge  of 
rape.  The  crime  was  alleged  to 
have  been  committed  upon  the  per- 
son of  a  young  woman  of  that  coun- 
ty, near  Abbeville,  on  March  14, 
1920.  A  true  bill  was  rendered  on 
April  5,  1920.  The  trial  was  en- 
tered upon,  after  the  usual  three 
days  allowed,  on  April  8th.  After 
the  testimony  was  concluded  the 
presiding  judge  directed  a  verdict  of 
not  guilty  in  favor  of  defendant 
John  Gossett,  and  he  was  dis- 
charged. The  jury  rendered  a  ver- 
dict of  guilty,  with  recommendation 
to  mercy,  as  to  the  defendant  Ken- 
sett  Gossett,  and,  after  the  refusal 
of  a  motion  for  a  new  trial,  he  was 
sentenced  to  imprisonment  for  forty 
years.  He  has  appealed  to  tiiis 
court  from  said  judgment. 

Upon  the  threshold  of  this  appeal 
we  are  confronted  with  the  objec- 
tion of  the  appellant  to  the  legality 
of  the  court  which  condemned  him. 
It  is  contended  that  §  3841,  vol.  1, 
Code  of  Laws  A.  D.  1912,  under 
which,  the  special  court  was  ordered 
and  held,  is  violative  of  the  14th 
Amendment  to  the  Constitution  of 
the  United  States,  which  provides: 
"Nor  shall  any  state  deprive  any 
person  of  life,  liberty,  or  property 
without  due  process  of  law;  nor 
deny  to  any  person  within  its  juris- 
diction the  equal  protection  of  the 
laws;"  and  of  article  1,  §  5,  of 
the  Constitution  of  South  Carolina, 
which  provides :  "Nor  shall  any 
person  be  deprived  of  life,  liberty  or 
property  without  due  process  of  law, 
nor  shall  any  person  be  denied  the 
equal  protection  of  the  laws." 


A  determination  of  the  issue  thas 
raised  requires  a  statement  of  the 
proceedings  leading  up  to  the  order- 
ing of  the  special  term  and  the  ap- 
pointment of  the  presiding  judge, 
and  a  consideration  of  the  constitu- 
tional and  statute  law  which  con- 
trols the  matter. 

On  March  18,  1920,  four  days 
after  the  commission  of  the  alleged 
crime,  the  solicitor  of  the  circuit 
made  application  in  writing  to 
the  governor  of  the  state,  stating 
that  the  public  interest  demanded 
that  a  special  term  of  the  court  of 
general  sessions  for  Abbeville  coun- 
ty be  held,  and  petitioning  that  it  be 
called  to  be  held  at  Abbeville  on 
April  5th.  Acting  upon  that  appli- 
cation and  petition,  the  governor 
issued  an  order,  dated  March  18tfa, 
which,  after  reciting  the  fact  of  said 
application  and  petition,  directed 
that  such  special  term  be  held  as 
requested. 

Thereupon  the  chief  justice  of 
this  court  issued  an  order,  which, 
after  reciting  the  fact  that  the  gov- 
ernor had  ordered  the  special  term 
as  stated,  assigned  the  Honorable 
Thomas  S.  Sease,  judge  of  the 
seventh  circuit,  as  a  disengaged  cir- 
cuit judge,  to  hold  the  court  Ac- 
cordingly Judge  Sease  appeared  at 
the  appointed  time,  opened  the 
court,  organized  and  charged  the 
grand  jury,  and  submitted  to  them 
the  indictment  against  the  defend- 
ants. The  grand  jury  promptly  re- 
turned a  true  bill  against  both  of 
the  defendants,  and  the  other  pro- 
ceedings above  narrated  followed  in 
due  course. 

Section  3841,  vol.  1,  Code  of  Laws 
A.  D.  1912,  reads  thus :  "Upon  the 
application  to  the  governor  by  the 
solicitor  of  any  circuit,  stating  that 
the  public  interest  demands  an  ex- 
tra term  of  the  court  of  general 
sessions  in  any  county  of  the  state, 
or  upon  the  application  of  the  ma- 
jority of  the  members  of  the  bar  of 
any  county,  stating  that  the  civil 
business  demands  an  extra  term  of 
the  court  of  common  pleas,  it  shall 
be  the  duty  of  the  governor  to  ap- 
point some  man,  learned  in  the  law, 
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and  to  be  suggested  by  the  chief 
justice  of  the  supreme  court  of  the 
state,  to  hold  an  extra  term  of  said 
court  or  courts  in  said  county,  and 
notify  the  clerk  of  said  court  of 
said  appomtment." 

Prior  to  the  enactment  of  this 
-statute  the  process  for  ordering 
special  terms  of  court  was  as  fol- 
lows: 

Section  33  of  the  Code  of  Civil 
Procedure  provided  (and  still  pro- 
vides) :  ''Special  sessions  of  the 
courts  of  common  pleas  or  general 
sessions  may  be  held  whenever  so 
ordered,  either  by  the  chief  justice 
or  by  the  circuit  judge  at  the  time 
holding  the  circuit  court  of  the 
county  for  which  the  extra  term 
may  be  ordered,  of  which  extra  term 
such  notice  shall  be  given  as  the 
chief  justice  or  the  circuit  judge  so 
ordering  the  same  may  direct.  If 
such  extra  term  of  either  or  both 
the  courts  aforesaid  be  ordered  by 
the  chief  justice,  he  may  order  any 
one  of  the  circuit  judges  to  hold  the 
same ;  but  if  such  extra  term  be  or- 
dered by  a  circuit  judge,  as  herein- 
before provided,  then  such  extra 
term  shall  be  held  only  by  the  cir- 
cuit judge  so  ordering  the  same." 

Section  3840  of  volume  1  is  as 
follows:  '^Whenever  any  circuit 
judge,  pending  his  assignment  to 
hold  the  courts  of  any  circuit,  shall 
die,  resign,  be  disablra  by  illness,  or 
be  absent  from  the  state,  or  in  case 
of  a  vacancy  in  the  office  of  circuit 
judge  of  any  circuit,  or  in  case  the 
chief  justice  or  presiding  associate 
justice  of  the  supreme  court  shall 
order  a  special  court  of  common 
pleas  and  general  sessions,  or  com- 
mon pleas  or  general  sessions,  in 
any  county  in  this  state,  upon  a  sat- 
isfactory showing  that  such  special 
court  is  needed,  the  chief  justice  or 
presiding  associate  justice  may  as- 
sign any  other  circuit  judge  dis- 
engaged to  hold'  the  courts  of  such 
circuits,  or  to  fill  any  appointm^t 
made  necessary  by  such  vacancy, 
or  to  hold  such  special  court ;  and  in 
the  event  that  there  be  no  other  cir- 
cuit judge  disengaged,  then  the  gov- 
ernor, upon  the  recommendation  of 
the  supreme  court,  or  the  chief  jus- 
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tice  thereof  if  the  supreme  court  be 
not  in  session,  shall  immediately 
commission  as  special  judge  such 
person  learned  in  the  law  as  shall  be 
recommended  to  hold  courts  of  such 
circuit  or  to  hold  such  special  court 
for  that  term  only." 

The  Constitution  (article  6,  §  6) 
provides:  'The  general  assembly 
shall  provide  by  law  for  the  tem- 
porary appointment  of  men  learned 
in  the  law  to  hold  either  special  or 
regular  terms  of  the  circuit  courts, 
whenever  there  may  be  necessity 
for  such  appointment." 

From  these  provisions,  it  is  ap- 
parent that  at  the  time  of  the 
passage  of  the  Act  of  1900  (§  3841) 
the  following  processes  were  or- 
dained (and  are  still  of  force)  with 
reference  to  the  ordering  of  special 
terms: 

(1)  A  special  term  might  be  or- 
dered by  the  chief  justice  or  presid- 
ing associate  justice  of  the  supreme 
court,  upon  a  satisfactory  showing 
that  such  court  was  needed. 

(2)  A  special  term  might  be  or- 
dered by  the  circuit  judge  at  the 
time  holding  the  circuit  court  of  the 
county  for  which  the  special  term 
was  to  be  ordered. 

(3)  When  the  special  term  should 
be  ordered  by  the  chief  justice  or  by 
the  presiding  associate  justice,  he 
was  authorized  to  assign  any  disei^ 
gaged  circuit  judge  to  hold  the 
court,  or,  if  there  be  none  so  disen- 
gaged, the  supreme  court,  if  in  ses- 
sion, or  the  chief  justice,  if  not, 
should  recommend  for  appointment 
as  special  judge  to  hold  the  court 
some  person  learned  in  the  law, 
whom  the  governor  should  immedi- 
ately commission  as  special  judge 
for  the  purpose. 

(4)  When  the  special  term  should 
be  ordered  by  the  circuit  judge  at 
the  time  holding  court,  it  could  be 
held  only  by  the  circuit  judge  who 
may  have  ordered  it. 

Thus,  under  the  legislation  as  it 
stood  then,  the  power  to  order  a 
special  term  was  vested  exclusively 
in  the  chief  justice,  the  presiding 
associate  justice,  and  the  circuit 
judge  holding  court  at  the  time  for 
the  county  in  which  the  special 
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term  was  to  be  ordered.  The  per- 
BonB  authorized  to  preside  as  judge 
of  such  special  court  were  limited  to 
(1)  a  disengaged  circuit  judge,  to 
be  assigned  by  the  chief  justice  or 
the  presiding  associate  justice;  (2) 
a  person  learned  in  the  law,  in  the 
event  that  there  should  be  no  cir- 
cuit judge  disengaged,  to  be  com- 
missioned by  the  governor  as  special 
judge,  upon  the  recommendation  of 
the  supreme  court,  if  in  session,  or 
of  the  chief  justice,  if  not;  (3)  the 
circuit  judge  who  may  have  ordered 
the  court. 

The  power  thus  conferred  by  §  33 
of  the  Civil  Code  and  §  3840  of  the 
Code  of  Laws  is  easily  sustainable 
under  the  provi- 
SSTbitTtT  t.  sions  of  the  Consti- 
pvoTide  for        tution    (srticle  5, 

■peclM  torn*  \,.  ,  , 

section  6)  quoted 
above,  as  necessarily  implied  there- 
in, or  referable  to  the  general  legis- 
lative powers  of  the  general  as- 
sembly, which  are  ample,  except 
where  limited  by  the  Constitution. 

It  is  not  an  absolute  power,  but 
is  controlled  by  considerations 
which  safeguard  the  rights  and  in- 
terests of  those  whose  rights  and 
interests  will  be  determined  by  such 
tribunal.  In  the  first  place,  the  dis- 
cretion to  be  exercised  in  ordering 
the  special  term  is  vested  in  the 
chief  justice,  the  supreme  custodian 
of  the  judicial  interests  of  the  state, 
absolutely  impartial,  nonpartisan, 
unmoved  by  the  clamor  of  the  mob. 
"Far  from  the  madding  crowd's 
ignoble  strife,"  equally  solicitous 
that  harm  may  not  come  from  the 
"law's  delays"  or  from  impetuous 
haste;  a  calm  discretion  to  be  ex- 
ercised. In  the  next  place,  it  is  a 
discretion  to  be  exercised  as  a  ju- 
dicial function:  "Upon  a  satis- 
factory showing  that  such  special 
court  is  needed."  The  chief  justice 
hears  and  determines. 

There  cannot  be  a  question  but 
that  the  power  thus  conferred  is 

directed  to  be  ex- 
7^^w't™  Of'  ercised  in  a  fair, 

just,  and  reasonable 
,odioi.i.  i^sLnnec,  afford- 

ing, in  the  judicial  exercise  of 


discretion  by  a  supreme,  impar- 
tial, judicial  officer,  a  sure  guaranty 
of  due  process  of  law  and  tiie  equ^ 
protection  of  the  laws.  The  law  has 
been  broken  and  demands  prompt 
punishment  of  the  offender;  tiie  lav 
guarantees  to  the  accused  a  fair 
trial ;  the  public  interest  is  as  much 
involved  in  the  sanctity  of  this 
guaranty  as  in  tiie  swift  retribatioa 
which  should  follow  crime.  A  fair 
trial  means  a  trial 
before  an  impartial  85J"SISl" 
judge,  an  honest 
jury,  and  in  an  atmosphere  of  ju- 
dicial calm.  It  requires  a  wise,  fear- 
less, and  impartial  mind  to  harmon- 
ize these  elements  of  the  public  in- 
terest, lest  in  its  haste  to  deal  a 
blow  the  law  may  perpetrate  a  ju- 
dicial wrong.  Happily  the  law  had 
provided  for  the  just  resoluti<m  of 
this  difficulty. 

Then  followed  the  Act  of  1900  (§ 
8841),  which  has  thrown  to  the 
winds  the  sensible  and  just  guaran- 
ties afforded  by  the  then-existing 
law.  It  makes  no  provision  for  a 
showing,  a  hearing,  or  a  determina- 
tion of  the  fact  that  the  public  in- 
terest, which,  as  we  have  seen,  in- 
cludes the  guaranty  of  a  fair  trial 
to  the  accused,  demands  a  special 
court.  It  makes  no  provision  for 
the  determination  of  this  ques- 
tion, so  vital  to  the  rights  of  the 
accused,  by  an  impartial  authority. 
Unlimited,  except  by  his  concep- 
tion of  what  the  public  interest 
demands,  which  is  no  limitation 
at  all,  the  absolute  power  to  set 
in  motion  the  machinery  which  in- 
evitably must  result  in  the  order- 
ing of  a  special  court  is  vested  in 
the  solicitor  of  the  circuit,  the  paid 
prosecutor,  representing  an  adverse 
interest,  necessarily  a  partisan,  a 
political,  and  not  a  judicial,  officer. 
Upon  his  application  to  the  gov- 
ernor, stating,  without  showing, 
that  the  public  interest  demands  an 
extra  term,  the  governor  has  no  dis- 
cretion: "It  shall  be  the  duty  of 
the  governor  to  appoint  some  man 
learned  in  the  law  and  to  be  sug- 
gested by  the  chief  justice  .  .  • 
to  hold  an  extra  term.  .  . 
-  The  chief  justice  has  no  diacre- 
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tion  In  the  matter,  except  the  nam- 
ing of  the  special  judge.  The  mo- 
mentum of  the  solicitor's  ipse  dixit 
is  irresistible.  A  startling  differ- 
ence between  the  two  procedures, — 
the  one,  providing  for  due  &pplica* 
tion,  a  presentation  of  reasons,  and 
a  judicial  determination  by  a  ju- 
dicial officer;  the  other,  a  statement 
by  a  partisan  official,  without  show- 
ing or  determination  of  facts,  and 
without  the  exercise  of  discretion 
by  anyone.  It  enables  him,  without 
the  slightest  consideration  for  the 
rights  of  the  accused,  to  select  his 
own  time  for  the  sacrifice,  close  on 
the  heels  of  the  crime,  when  right- 
eous indignation  has  degenerated 
into  a  rabble  cry  of  "Crucify  him  I" 
Into  that  atmosphere  he  invites  the 
accused  to  a  "fair  trial it  would  be 
indeed  "committere  agnum  lupo." 

The  defendant,  however  guilty  in 
point  of  fact  he  may  be,  is  entitled 
to  be  tried  in  an  orderly  manner; 
not  on^  by  an  impartial  judge  and 
a  jury  representative  of  the  law- 
abiding  intelligence  of  the  county, 
but  in  a  calm  judicial  atmosphere, 
where  the  serene  deliberations  of 
those  arbiters  of  the  law  and  the 
facts  may  not  be  affected  by  that 
subtle  psychological  influence  of  the 
mob,  which,  though  silent  and  un- 
seen, is  sometimes  tremendously 
felt.  It  was  the  influence  of  the 
mob  that  provoked  the  unrighteous 
and  cowardly  judgment  of  Pilate, 
who  sought  to  wash  his  hands  of  his 
own  bloodguiltiness,  and  yet  de- 
livered the  Nazarene  for  crucifixion. 
The  time  of  the  trial,  the  circum- 
stances surrounding  the  court,  the 
inflamed  condition  of  the  public 
mind,  the  nature  of  the  crime,  are 
matters  of  the  gravest  concern  to 
the  defendant  and  bear  heavily 
upon  the  opportunity  for  a  fair  trial 
guaranteed  to  him  by  the  Constitu- 
tion. Should  the  public  prosecutor, 
the  active,  interested  adversary  of 
the  defendant,  be  clothed  with  the 
absolute  authority  to  prepare  the 
altar  for  the  sacrifice  at  a  time  and 
under  circumstances  which  prac- 
tically guarantee  a  sacrifice?  Is 
that  due  process  of  law,  and  aiford- 
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ing  to  the  defendant  the  equal  pro- 
tection of  the  laws? 

Under  the  section  being  dis- 
cussed, the  solicitor  is  not  required 
to  give  the  grounds  of  his  opinion 
that  the  public  interest  demands  a 
special  court;  he  is  not  even  re- 
quired to  have  such  an  opinion,  ex- 
cept what  might  be  implied  from 
the  simple  statement  to  tiiat  eifect; 
he  has  shown  no  grounds  suggesting 
that  the  public  interest  demanded 
such  impetuous  haste.  The  public 
interest  is  greater  in  securing  the 
constitutional  rights  of  the  accused 
than  in  responding  to  public  clamor 
for  a  victim.  What  was  the  reason, 
therefore,  for  ordering  a  special 
court?  It  could  not  have  been  the 
crowded  condition  of  the  docket,  for 
the  Gossett  case  was  the  only  one 
contemplated  to  be  tried,  and  when 
that  trial  was  over  the  court  was 
functus  officio.  It  could  not  have 
been  that  the  business  of  the  court 
could  not  wait  the  regular  term, 
soon  to  be  held,  for  the  reason  that 
no  other  case  was  ccdled.  We  are 
constrained  to  believe  that  it  was 
called  at  the  initiation  of  the  able 
and  zealous  solicitor,  for  the  pur- 
pose of  securing  the  prompt  punish- 
ment of  the  perpetrators  of  an 
abominable  crime,  under  circum- 
stances which  would  warrant  that 
expectation,  without  consideration 
for  the  constitutional  rights  of  the 
accused. 

We  do  not  intend  the  slightest 
criticism  of  his  conduct  in  the  mat- 
ter; he  had  the  right  under  that 
statute,  if  it  was  a  valid  statute,  to 
do  exactly  as  he  did;  the  criticism 
is  directed  against  the  statute, 
which  permits  the  occasion  for  and 
the  selection  of  the  time  for  holding 
the  court  to  be  fixed  at  the  arbi- 
trary suggestion  of  the  state's 
prosecuting  officer,  without  the 
slightest  consideration  for  the  in- 
terests of  the  accused,  or  of  the 
necessarily  prejudicial  atmosphere 
which  may,  and  in  this  case  certain- 
ly did,  surround  the  trial.  This 
court  has  declared:  "It  is  greatly 
to  be  regretted  that  it  should  be 
necessary  to  hold  a  trial  in  any 
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other  than  calm  and  judicial  atmos- 
phere." State  V.  Bethune,  93  S.  C. 
195,  200,  75  S.  E.  281. 

If  that  be  true,  it  is  a  right  of  the 
accused,  as  near  as  may  be,  that  he  be 
tried  in  such  an  atmosphere.  Should 
that  right  be  annihilated  at  the  ar- 
bitrary will  of  the  prosecuting 
officer,  the  representative  of  the  ad- 
versary interest?  We  use  the  word 
"arbitrary,"  not  in  an  offensive 
sense,  but  in  the  sense  of  the  uncon- 
trolled exercise  of  will,  responsible 
to  no  one,  and  operative  without 
even  the  exercise  of  discretion. 
That  such  a  procedure  does  not  con- 
form to  the  requirements  of  the 
Constitution  is  perfectly  clear,  from 
the  following  definitions  of  "due 
process  of  law." 

"Due  process  of  law  requires  ju- 
dicial investigation  and  determina- 
tion of  the  rights."  Ex  parte  Till- 
man. 84  S.  C.  552,  562,  26  L.RJ^. 
(N.S.)  781,  66  S.  E.  1049. 

"In  the  due  course  of  legal  pro- 
ceedings, according  to  those  rules 
and  forms  which  have  been  estab- 
lished for  the  protection  of  private 
rights."  Kennard  v.  Louisiana,  92 
U.  S.  480,  23  L.  ed.  478. 

"They  then  mean  a  course  of  Je- 
gal  proceedings  according  to  those 
rules  and  principles  which  have 
been  established  in  our  systems  of 
jurisprudence  for  the  protection  and 
enforcement  of  private  rights.  To 
give  such  proceedings  any  validity, 
ther6  must  be  a  tribunal  competent 
by  its  Constitution — ^that  is,  by  the 
law  of  its  creation — to  pass  upon 
the  subject-matter  of  the  suit." 
Pennoyer  v.  Neff  ,  95  U.  S.  714,  24  L. 
ed.  565. 

"In  all  cases,  that  kind  of  proce- 
dure is  due  process  of  law  which  is 
suitable  and  proper  to  the  nature  of 
the  case,  and  sanctioned  by  the  es- 
tablished customs  and  usages  of  the 
courts."  Ex  parte  Wall,  107  U.  S. 
265,  27  L.  ed.  552,  2  Sup.  Ct.  Bep. 
669. 

"The  clause  in  question  means, 
therefore,  that  there  can  be  no  pro- 
ceeding against  life,  liberty,  or  prop- 
erty, which  may  result  in  the  dep- 
rivation  of  eitiier,  without  the 


observance  of  these  general  rules  es- 
tablished in  our  system  of  juris- 
prudence for  the  security  of  private 
rights."  Hagar  v.  Reclamation 
Dist.  Ill  U.  S.  701,  28  L.  ed.  S69,  4 
Sup.  Ct.  Rep.  663. 

"Law,  in  its  regular  course  of  ad- 
ministration through  courts  of  jus- 
tice, is  due  process,  and,  when  se- 
cured by  the  law  of  the  state,  the 
constitutional  requisition  is  satis- 
fied." Caldwell  v.  Texas,  137  U.  S. 
692,  34  L.  ed.  816,  11  Sup.  Ct.  Bep. 
224. 

And  due  process  is  so  secured  by 
laws  operating  on  all  alike,  and  not 
subjecting  "the  individual  from  the 
arbitrary  exercise  of  the  powers  of 
government,  unrestrained  by  the  es- 
tablished principles  of  private  right 
and  distributive  justice."  Bank  of 
Columbia  v.  Okely,  4  Wheat.  235,  4 
L.  ed.  569. 

"It  follows  that  any  legal  pro- 
ceeding enforced  by  public  author- 
ity, whether  sanctioned  by  age  and 
custom,  or  newly  devised  in  the  dis- 
cretion of  the  legislative  power,  in 
furtherance  of  the  general  public 
good,  which  regards  and  preserves 
these  principles  of  liberty  and  jus- 
tice, must  be  held  to  be  due  process 
of  law.""  Reetz  v.  Michigan,  188  U. 
S.  505,  47  L.  ed.  563,  23  Sup.  Ct. 
Rep.  390. 

The  circumstances  of  this  trial 
demonstrate  beyond  a  doubt  that 
the  defendant,  under  the  operations 
of     this  section 
which  we  are  con-  f »X!S~vr.7:i 
sidering,  was  not      ■pc«i«i  ^^oart 
convicted    by    due  *J^*ttfr'"^ 
process  of  law,  and 
was  denied  the  equal  protection  of 
the  laws.  We  refer  to  them,  not  so 
much  for  the  purpose  of  granting 
the  defendant  a  new  trial  upon  that 
ground,  but  for  the  purpose  of 
demonstrating  the  operation  of  the 
procedure  under  §  3841,  and  to  sus- 
tain our  conclusion  that,  at  least  so 
far  as  the  criminal  court  is  con- 
cerned, it  is  violative  of  the  consti- 
tutional provisions  that  have  been 
quoted. 

The  crime  is  alleged  to  have  been 
committed   on  March  14th;  on 
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March  16th,  two  other  yovmg  men, 
not  the  defendants,  were  arrested 
at  Greenwood,  charged  with  the 
crime;  they  were  not  carried  to  the 
Abbeville  jail,  but  were  rushed  to 
the  state  penitentiary  in  Columbia 
for  safe-keeping;  on  March  16th, 
the  young  women  involved  went  to 
Columbia  to  identify  the  prisoners; 
they  stated  that  the  young  men  ar- 
rested were  not  the  guilty  parties; 
on  March  17th  the  defendants  were 
arrested,  one  at  his  home  in  Honea 
Path,  Anderson  county,  and  the 
other  in  Greenville ;  they  were  taken 
to  Anderson,  not  Abbeville,  and 
were  identified  by  the  young  wom- 
en; thence  they  were  taken,  not  to 
Abbeville,  but  by  way  of  Green- 
ville and  Spartanburg,  to  the  state 
penitentiary;  on  March  18th  the 
solicitor  made  application  for  a 
special  court,  himself  fixing  the 
date,  and  ou  the  same  day  the  gov- 
ernor ordered  a  special  court  to  be 
held  at  Abbeville  on  April  6th;  on 
March  20th  the  chief  justice  desig- 
nated Judge  Sease  to  hold  the  court. 
The  defendants  were  detained  in 
the  penitentiary  for  about  a  week, 
and  were  then  transferred,  not  to 
Abbeville,  but  to  Greenville  jail,  for 
convenient  access  by  their  counsel, 
attorneys  of  Greenville;  there  they 
were  kept  until  the  morning  of  the 
opening  of  the  special  court  at  Ab- 
beville, when  they  were  transferred 
to  the  Abbeville  jail.  The  foreman 
of  the  grand  jury  of  Abbeville 
county  made  afi^vit  to  the  effect 
that  Uie  defendants  could  not  safe- 
ly be  brought  to  Abbeville  counly 
on  account  of  prevailing  hot  senti- 
ment; the  sherilf  of  the  county 
recommended  to  the  governor  mili- 
tary protection  during  the  trial  that 
was  approaching ;  more  than  100  af- 
fidavits were  submitted  by  the  de- 
fendants upon  their  motion  for  a 
change  of  venue  on  the  ground  that 
a  fair  trial  could  not  be  had;  the 
motion  was  refused.  The  defend- 
ants moved  for  a  continuance  of 
the  case  upon  the  ground  that  de- 
fendants had  not  had  sufficient  time 
to  prepare  their  defense,  their  coun- 
sel residing  in  another  county,  and 
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the  defendants  being  a  part  of  the 
time  in  the  state  penitentiary,  and 
that  every  member  of  the  bar  of 
Abbeville  had  been  approached  for 
the  purpose  of  assistance,  but  with- 
out avail;  the  motion  was  refused. 
The  failure  to  employ  local  assist- 
ance in  the  defense  among  the  mem* 
bers  of  the  bar  at  Abbeville  is  a 
striking  index  of  the  condition  of 
public  sentiment. 

Notwithstanding  the  fact  that  J 
4020  of  the  Code  of  Laws  requires 
that  ten  days*  notice  of  the  drawing 
of  the  jury  shall  be  given,  only  five 
days  had  been  given.  A  motion  to 
quash  the  venue  was  made  upon 
this  ground  and  refused.  If  the 
statutory  notice  had  been  given,  the 
court  could  not  have  been  held  at 
the  appointed  time.  But  it  had  to 
be  held,  and  the  slight  matter  of  a 
statutory  regulation  must  not  stand 
in  the  way.  If  the  special  court  had 
been  legally  ordered,  of  course 
every  other  case  upon  the  caloidar 
could  have  been  tried.  The  trial  of 
no  other  case  than  the  Gossett  case 
was  suggested.  The  court  was  or- 
dered to  try  the  Gossetts.  A  side 
light  on  the  drawing  of  the  jury 
clearly  shows  this.  The  names  of 
two  jurors  drawn  were  discarded—' 
the  one  upon  the  ground  that  he 
was  related  to  the  prosecutrix  in 
the  Gossett  case;  the  other  upon 
the  ground  that  he  was  related  to 
the  young  woman  who  was  a  com- 
panion of  the  prosecutrix  upon  the 
occasion  of  the  alleged  crime.  This 
may  have  presented  a  ground  for 
objection  to  the  competency  of 
these  jurors  upon  the  trial  of  the 
case,  but  it  presented  no  ground  for 
excluding  them  from  the  panel, 
which  in  contemplation  of  law  was 
drawn  to  try  every  case  then  on  the 
docket.  Their  exclusion  is  conclu- 
sive of  the  purpose,  which  was  in 
the  minds  of  all  concerned,  of  the 
ordering  of  the  special  court — ^to  try 
the  Gossetts. 

A  striking  circumstance  occurred 
during  the  trial  which  reflects  the 
fully  appreciated  temper  of  the 
spectators  and  their  sullen  de- 
termination that  justice  as  they 
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concieive  it  shcmM  not  be  balked.  At 

the  close  of  the  testimony  the  cir- 
cuit judge  directed  a  verdict  in 
favor  of  one  of  the  defendants,  John 
Gossett;  the  record  contains  this 
statement:  "As  soon  as  this  mo- 
tion was  granted,  under  arrange- 
ment of  the  court  and  court  officials, 
John  Gossett  was  handcuffed  as 
though  he  were  being  carried  back 
to  jail  and  quietly  slipped  out  the 
rear  entrance  of  the  courthouse  and 
placed  in  an  automoble  and  sent  out 
of  the  county  with  all  possible 
speed." 

We  are  convinced  that  the  proce- 
dure provided  in  this  section  is  a 
bald  concession  to  the  spirit  of  mob 
law,  and  presents  the  spectacle  of 
the  law,  strong  and  mighty,  bowing 
to  the  despotism  of  the  mob,  which 
has  been  declared  to  be  greater  than 
the  tyranny  of  a  despot.  It  provides 
a  miserable  compromise  with  lynch 
law,  enabling  the  law  to  bargain 
with  the  mob  to  stay  its  hand,  and 
allow  the  court,  under  the  forms  of 
law,  to  accomplish  what  is  equally 
as  reprehensible,  a  judicial  lynch- 
ing. It  is  notorious  that  such  bar- 
gains have  been  made;  the  angry 
mob  has  been  appeased  by  the 
promise  of  a  quick  special  court  to 
try  the  offender,  under  circum- 
stances that  render  his  conviction 
inevitable. 


There  can  be  no  compromise  with 

the  spirit,  of  lynching  for  any  crime. 
Those  who  compose  such  a  mob  are 
themselves  without  the  pale  of  law, 
and  commit  a  crime,  not  only 
against  the  victim  of  their  ven- 
geance, but  against  the  majesty  of 
the  law.  They  are  not  entitled  to 
recognition  as  legitimate  parties  to  a 
compact.  They  trample  under  their 
dusty  feet  the  pandects  of  our  civili- 
zation, and  spit  upon  the  sacred 
rights  of  the  individual.  The  law 
ought  to  be,  and  is,  strong  enough  to 
treat  them  as  criminals.  It  seems 
hardly  necessary  to  say  that,  in  the 
discussion  and  decision  of  this  ques- 
tion, the  court  is  entirely  imperson- 
al, without  the  slightest  purpose  to 
reflect  upon  the  character  or  con- 
duct of  the  solicitor  of  the  eighth 
circuit,  whose  ability  and  character 
render  such  reflection  impossible. 

The  court  deems  it  unnecessary 
to  consider  the  other  questions 
raised  by  the  exceptions. 

The  judgment  of  this  court  is  that 
the  judgment  appealed  from  be  re- 
versed, and  that  the  case  be  re- 
manded to  the  court  of  General  Ses- 
sions for  Abbeville  County  for  pro- 
ceedings conformable  to  law. 

Gary,  Ch.  J.,  aind  Watts  and  Fias- 
er,  JJ.,  concur. 


ANNOTATION. 
Calling  of  tpecial  or  extra  term  of  court  by  govemor. 


I.  In  general ;  validity  of  statutes,  1306. 
IL  Governor  as  judge  of  necessity  and 
time  and  place  of  holding  of  special 
term,  1308. 
III.  Effect  of  designation  of  purpose  or 

object  of  special  term,  1809. 
IV.  Miscellaneous,  1310. 

I.  In  general;  valtdlty  of  $tatutea. 

By  statute  in  a  number  of  states  the 
legislature  has  attempted  to  confer 
upon  the  governor  the  power  to  call 
an  ^ra  or  special  term  of  court,  and 
the  question  of  the  validity  or  effect 
of  these  statutes  has  come  before  the 


courts  in  various  cases.  See  the  fol- 
lowing : 

Florida.— Ex  parte  Daly  (1913)  66 
Fla.  345.  63  So.  834. 

New  York.— People  v.  Shea  (1895) 
147  N.  Y.  78,  41  N.  E.  505;  People  v. 
Gillette  (1908)  191  N.  Y.  107,  C3  N.  E. 
680;  People  v.  Neff  (1908)  191  N.  Y. 
210,  83  N.  E.  970,  affirming  (1907)  122 
App.  Div.  135.  106  N.  Y.  Supp.  747; 
People  ex  rel.  Saranac  Z^and  &  Timber 
Co.  V.  Supreme  Ct  (1917)  220  N.  Y. 
487.  116  N.  E.  S84;  Saranac  Land  & 
Timber  Co.  v.  Roberta  (1919)  227  N. 
Y.  188,  125  N.  E.  102;  People  ex  reU 
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Childs  Eztraordinarr  Trial  Term 
(1920)  228  N.  Y.  468,  127  N.  E.  486,  re- 
versing (1918)  184  App.  Div.  829,  171 
N.  Y.  Supp.  922;  People  v.  McKane 
(1894)  80  Hun,  322,  80  N.  Y.  Supp.  95, 
9  N.  Y.  Grim.  Rep.  862,  affirmed  in 
(1894)  148  N.  Y.  455,  38  N.  E.  960; 
People  V.  Young  (1897)  18  App.  Div. 
162,  45  N.  Y.  Supp.  772,  12  N.  Y.  Grim. 
Rep.  287;  People  v.  Valentine  (1911) 
147  App.  Div.  31,  131  N.  Y.  Supp.  733. 
affirmed  in  (1912)  205  N.  Y.  556,  98  N. 
E.  1111. 

North  Carolina.  —  State  v.  Baker 
(1869)  63  N.  C.  276;  State  v.  Ketch«y 
(1874)  70  N.  a  621;  State  v.  Lewis 
(1890)  107  N.  C.  967,  11  L.R.A.  105, 12 
S.  E.  457,  13  S.  E.  247;  State  v.  Turn- 
er (1896)  119  N.  C.  841,  25  S.  E.  810; 
State  V.  Register  (1903)  138  N.  C. 
746,  46  S.  E.  21. 

South  Carolina.  —  State  v.  GosEErt 
(reported  herewith)  ante,  1299;  State 
V.  Gallman  (1907)  79  S.  C.  229,  60  S. 
E.  682. 

Philippine. — United  States  v.  Tan 
Bauco  (1915)  4  Philippine,  325. 

The  South  Carolina  statute  provid- 
ing that  "upon  the  application  to  the 
governor  by  the  solicitor  of  any  cir- 
cuit, stating  that  the  public  interest 
demands  an  extra  term"  of  court  in 
any  county,  "it  shall  be  the  duty  of 
the  governor  to  appoint  some  man, 
learned  in  the  law,  and  to  be  suggest- 
ed by  the  chief  justice  of  the  supreme 
court  of  the  state,  to  hold  an  extra 
term"  of  court,  was  held  unconstitu- 
tional in  the  reported  case  (State  v. 
GOSSETT,  ante,  1299),  as  a  dental  of 
due  process  and  equal  protection  of 
the  laws.  It  may  be  observed  that  the 
validity  of  this  statute  was  apparent- 
ly assumed  in  State  v.  Gallman  (S.  C.) 
supra. 

In  other  cases,  where  the  question 
has  arisen  as  to  the  validity  of  stat- 
utes authorizing  the  governor  to  call 
an  extra  or  special  term  of  cour^  Ihe 
statutes  have  been  upheld. 

Thus,  the  North  Carolina  statute 
authorizing  the  governor  to  appoint 
special  terms  of  the  superior  court, 
which  would  have  all  the  jurisdiction 
and  powers  that  regular  terms  of  such 
courts  have,  was  held  constitutional 
in  SUte  V.  Ketchey  (1874)  70  N.  a 


621.  The  court  does  not  set  out  the 
particular  constitutional  provisions 
which  it  was  contended  were  violated, 
but  stated  merely  that  it  saw  no  con- 
flict between  the  Constitution  and  the 
statute,  and  that  if  indeed  there  were 
some  apparent  conflict,  it  would  feel 
Itself  bound,  after  recognizing  the  va- 
lidity of  special  terms  in  the  most 
solemn  cases,  not  to  disturb  a  very 
convenient,  and  beneficial  method  of 
dispensing  justice. 

In  State  v.  Baker  (1869)  63  N.  C 
276»  it  was  held-that  a  stotute  which 
provided  that,  for  good  cause  shown, 
the  governor  should  issue  commis- 
sions of  oyer  and  terminer  to  the 
judges  of  the  superior  court,  was  not 
abrogated  by  the  adoption  of  a  Con- 
stitution specifying  the  courts  of  the 
state  as  supreme,  superior,  courts  of 
justice  of  the  peace,  and  special 
courts,  and  providing  that  the  laws  of 
the  state  not  repugnant  to  the  Consti- 
tution should  remain  in  force,  since  a 
court  of  oyer  and  terminer  so  consti- 
tuted was  a  superior  court. 

It  was  held,  also,  in  Ex  parte  Daly 
(1913)  66  Fla.  345,  63  So.  834,  that  a 
statute  authorizing  the  governor  to 
assign  the  judge  of  one  circuit  to  hold 
a  special  term  in  another  circuit  did 
not  conflict  with,  but  was  expressly 
sanctioned  by,  the  constitutional  pro- 
vision that  the  governor  might,  in  his 
discretion,  order  a  temporary  ex- 
change of  circuits  by  the  respective 
judges,  or  order  any  judge  to  hold  one 
or  more  terms,  or  part  cr  parts  of  any 
term,  in  any  other  circuit  than  that  to 
which  he  was  assigned. 

And  the  constitutionality  of  the 
New  York  statute  authorizing  the  gov- 
ernor to  appoint  an  extraordinary 
term  of  court  whenever  in  his  opinion 
the  public  interests  so  required  was 
sustained  in  People  ex  rel.  Saranac 
Land  &  Timber  Co.  v.  Supreme  Ct 
(1917)  220  N.  T.  487, 116  N.  E.  384. 

It  was  held  in  People  v.  Young 
(1897)  18  App.  Div.  162,  45  N.  Y, 
Supp.  772,  12  N.  Y.  Crim.  Rep.  287, 
that  constitutional  provisions  that  the 
justices  of  the  appellate  division  in 
each  department  should  have  power 
to  fix  the  times  and  places  for  holding 
special  and  trial  terms  therein,  and  to 
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assisn  the  jastices  !n  the  departments 
to  hold  such  terms,  did  not  abrogate, 
as  inconsistent  or  repugrnant,  an  ex- 
isting statutory  provision  authorizing 
the  governor,  when  in  his  opinion  tiie 
public  interest  so  required,  to  appoint 
one  or  more  extraordinary  general  or 
special  terms  of  the  supreme  court, 
and  to  designate  the  time  and  place  of 
holding  the  same  and  the  name  of  the 
justice  who  should  preside. 

So,  it  was  held  in  People  v.  Gillette 
(1908)  191  N.  Y.  107,  83  N.  E.  680. 
that  constitutional  provisions  confer- 
ring upon  the  appellate  division  the 
power  of  appointing  terms  of  the  su- 
preme court  related  to  ordinary  and 
usual  terms  of  court,  and  did  not  con- 
flict with  or  impliedly  repeal  the  pow- 
er reposed  in  the  governor  by  statute 
to  call  extraordinary  terms. 

And  on  the  authority  of  the  last 
case,  the  court  in  People  v.  Neff 
(1908)  191  N.  Y.  210,  83  N.  E.  970, 
afltoing  (1907)  122  App.  Div.  186, 
106  N.  Y.  Supp.  747,  where  the  defend- 
ant had  been  convicted  at  an  extraor- 
dinary term  of  the  supreme  court 
convened  by  the  governor  for  the  spe- 
cial purpose  of  conducting  his  trial, 
overruled  the  contention  that  the 
governor  did  not  have  the  power 
which  he  assumed  to  exercise,  and 
that  it  was  vested  exclusively  in  the 
appellate  division. 

Also,  in  People  v.  Valentine  (1911) 
147  App.  Div.  31,  131  N.  Y.  Supp.  738, 
where  tt  was  contended  that  the  ex- 
traordinary trial  term  at  which  the 
defendant  was  convicted  was  unlaw- 
fully constituted  because  the  place 
and  the  time  were  designated  by  the 
governor  without  action  on  the  part 
of  the  appellate  division,  the  court 
said  that  at  the  time  of  such  desig- 
nation there  was  statutory  authority 
therefor,  and  that  the  statute  was  not 
unconstitutional. 

See  also,  in  this  connection.  People 
V.  Shea  (1895)  147  N.  Y.  78,  41  N.  E. 
506,  in  which,  under  the  New  York 
statute  providing  for  the  designation 
by  the  justices  of  the  supreme  court 
of  the  times  and  places  for  holding  the 
ordinary  terms  of  court,  and  provid- 
ing that  the  governor  might,  when  in 
his  opinion  the  public  interest  so  re- 


quired, appoint  special  terms,  it  was 
held  that  the  governor  might  call  an 
extraordinary  term  of  the  court  of 
oyer  and  terminer  to  be  held  on  the 
same  day  for  which  a  regular  term  of 
the  court  in  that  county  had  previous- 
ly been  appointed  by  the  justices  of 
the  supreme  court. 

il.  Governor  ae  judge  of  nece»0<ty  and 
time  and  place  of  holding  of  special 
term. 

Under  the  statutes  of  some  states 
the  governor  is  the  sole  judge  of  tiie 
sufficiency  of  the  evidence  to  show 
that  a  special  term  of  court  is  neces- 
sary. 

Thus,  under  a  statute  providing  that 
the  governor  may  order  a  special  term 
of  court  in  any  county  whenever  it 
apears  to  him,  by  the  certificate  of  a 
judge  or  of  the  county  commissioners, 
or  otherwise,  that  a  certain  state  of 
facts  exists,  it  was  held  in  State 
Lewis  (1890)  107  N.  C.  967,  11  L.R.A. 
106,  12  S.  E.  457,  13  S.  E.  247,  that  he 
is  the  sole  judge  of  the  sufficiency  of 
the  evidence  to  satisfy  him  that  a 
special  term  is  required. 

And  it  was  held  in  People  ex  rel. 
Saranac  Land  &  Timber  Co.  v.  Sa- 
preme  Ct.  (1917)  220  N.  Y.  487.  116 
N.  E.  384,  that  the  court  could  not 
review  the  exercise  of  discretion  by 
the  governor  in  calling  a  special  term 
of  court,  but  that  the  question  wheth- 
er such  a  term  was  necessary  was  one 
exclusively  for  the  governor,  under 
the  New  York  statute  authorizing  the 
governor  to  call  an  extraordinary 
term  whenever  in  his  opinion  the  pub- 
lic interests  so  required. 

Also,  in  People  v.  Shea  (1895)  147 
N.  Y.  78,  41  N.  E.  605,  the  court  said 
regarding  the  New  York  statute  au- 
thorizing the  governor,  when  in  his 
opinion  the  public  interest  so  required, 
to  appoint  special  terms  of  court,  and 
to  designate  the  time  and  place  of 
holding  the  same,  that  the  discretion 
was  vested  wholly  with  the  governor 
as  to  tiie  occasion  for  appointing,  and 
the  proper  time  and  place  for  holding^ 
the  extra  terms  of  courL 

And  in  People  v.  Shea  (N.  Y.)  su- 
pra, it  was  held  that  the  governor 
might  call  an  extraordinary  term  of 
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the  court  of  oyer  and  terminer  to  be 
held  on  the  same  day  for  which  a  reg- 
ular term  of  the  court  had  previously 
been  called  in  the  same  county  by  the 
justices  of  the  suprone  court.  The 
court  said  that  there  was  no  limitation 
in  the  grant  of  power  to  the  governor 
by  reason  of  which  he  could  not  desig- 
nate a  time  and  place  for  the  holding 
of  the  court  which  was  the  same  time 
and  place  previously  designated  by 
the  justices  of  the  supreme  court  for 
the  holding  of  a  regular  term;  that 
the  statute  was  ample,  and  the  discre- 
tion was  in  the  governor. 

A  statute  conferring  on  the  Secre- 
tary of  Finance  and  Justice  the  au- 
thority, "when  in  his  judgment  the 
emergency  shall  require,  to  direct  any 
judge  assigned  to  vacation  duty  to 
hold  during  vacation  a  special  term  of 
court  in  any  district,  there  to  hear 
civil  or  criminal  cases  and  enter  final 
judgments  therein,"  was  held  in  Unit- 
ed States  V.  Tan  Banco  (1906)  4 
Philippine,  325,  to  authorize  the  call- 
ing of  a  special  term  of  court  at  a 
place  not  regularly  designated  by  law 
for  the  holding  of  regular  terms  of 
court  for  that  province,  the  term 
"special  term"  not  being  limited  in 
meaning  merely  to  terms  which  were 
special  as  to  time. 

III.  Effect  of  deMgnatUm  of  purpose  or 

ohject  of  apectal  term. 

The  fact  that  the  certificate  to  the 
governor  recited  that  there  was  such 
an  accumulation  of  "civil"  actions  in 
a  certain  saperior  court  as  required 
the  holding  of  a  special  term  for  the 
disposal  of  such  "civil"  actions  was 
held  in  State  v.  Ketchey  (1874)  70  N. 
C.  621,  not  to  preclude  trial  of  a  crimi- 
nal case  at  the  special  term  called  by 
the  governor.  The  court  said  that  the 
governor  was  not  bound  to  follow  the 
certificate;  that  there  was  nothing  to 
prevent  him,  after  cause  was  laid  be- 
fore him  to  justify  a  special  term, 
from  1  exercising  his  discretion  as  to 
the  extent  of  the  jurisdiction  for  the 
trial  of  actions  which  he  might  see  fit 
to  confer  on  such  special  term. 

So,  where  an  accumulation  of  crim- 
inal business  was  recited  by  commis- 
sioners to  the  governor  as  rendering 


a  special  term  of  court  necessary,  it 
was  held  in  State  v.  Register  (1903) 
18«  N.  C.  746,  46  S.  E.  21,  that  the 
power  of  a  judge  appointed  by  the 
governor  to  hold  such  special  tenn 
was  not  restricted  to  the  trial  of  in- 
dictments previously  found,  and  that 
one  indicted  at  such  special  term  had 
no  right  to  a  continuance  of  the  trial 
on  the  ground  that  the  indictment  was 
not  a  part  of  the  accumulation  of  crim- 
inal business  specified  in  the  commis- 
sion as  a  reason  for  ordering  the 
special  term,  and  that  therefore  the 
judge  had  no  power  to  try  him. 

And  the  fact  that,  in  his  order  or 
proclamation  appointing  a  special 
term,  the  governor  specifies  the  object 
or  purpose  for  which  the  same  is 
called,  has  been  held  immaterial  as  af- 
fecting the  jurisdiction  of  that  term; 
in  other  words,  the  gtated  purpose 
does  not  limit  the  jurisdiction.  Thus, 
in  Saranac.Land  &  Timber  Co.  v.  Rob- 
erta (1919)  227  N.  T.  188,  125  N.  E. 
102,  where  the  governor  called  a 
special  term  of  the  supreme  court  for 
the  purpose  of  hearing  and  determin- 
ing motions  for  new  trials  in  certain 
specified  actions,  it  was  said  that  the 
statement  in  the  proclamation,  of  the 
purpose  of  the  term,  did  not  enlarge 
or  diminish  the  rights  of  the  litigants, 
but  it  became  a  term  of  the  supreme 
court  with  the  same  jurisdiction  be- 
longing to  any  other  term. 

The  order  of  the  governor  assign- 
ing a  judge  of  one  circuit  to  hold  a 
special  term  of  court  in  another  cir- 
cuit, it  was  held  in  Ex  parte  Daly 
(1913)  66  Fla.  345,  63  So.  834,  need 
not  specify  any  particular  case  there 
to  be  tried,  but  may  be  worded  in  gen- 
eral terms  assigning  the  judge  to  hold 
a  special  term  in  such  county  at  the 
particular  date  therein  fixed  to  try 
any  and  all  causes  as  might  be  there 
ready  for  trial ;  so  that  the  misnomer 
of  the  party  in  the  governor's  order 
of  assignment  upon  whom  it  was  sup- 
posed the  crime  had  been  committed 
might  be  treated  as  surplusage,  and 
did  not  detract  from  the  effectiveness 
of  the  order  of  assignment. 

And  the  fact  that  in  his  order  for  a 
special  term  of  court  the  governor 
added  the  words,  "to  dispose  of  all 
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cases  on  the  criminal  docket  in  said 
county,"  was  held  in  State  v.  Gallman 
(1907)  79  S.  C.  229,  60  S.  E.  682,  not 
to  render  the  order  nugatory,  such 
language  being  mere  surplusage;  and 
one  convicted  at  such  a  term  of  court 
could  not  complain,  at  least  where 
that  part  of  the  order  was  by  the  trial 
court  treated  as  a  nullity  and  did  not 
affect  the  trial. 

Attention  is  called  to  the  fact  that 
special  terms  may  be  called  to  try  par- 
ticular cases. 

In  People  v.  Gillette  (1908)  191  N. 
Y.  107,  83  N.  E.  680,  a  special  term 
was  appointed  by  the  governor  tot  the 
purpose  of  a  particular  trial,  a  prose- 
cution for  murder,  and  the  legality  of 
the  term  of  court  at  which  the  defend- 
ant was  tried  and  convicted  was  sus- 
tained. 

And  in  People  v.  Neff  (1908)  191 
N.  Y.  210,  83  N.  E.  970,  an  extraordi- 
nary term  of  the  supreme  court  was 
convened  by  the  governor  for  the 
special  purpose  of  conductlnif  the 
trial  of  one  for  larceny,  and  the  con- 
viction was  sustained. 

IV*  Xiscellaneoua, 

In  People  v.  McKane  (1894)  80 
Hun.  322,  30  N.  Y.  Sapp.  95.  9  N.  Y. 
Grim.  Rep.  352,  affirmed  in  (1894)  143 
N.  Y.  456,  38  N.  E.  960,  where  the  gov- 
ernor appointed  "an  extraordinary 
court"  of  oyer  and  terminer,  instead 
of  an  extraordinary  term  of  the  court 
of  oyer  and  terminer,  as  he  was  au- 
thorized to  do  by  statute,  it  was  held 
that  there  was  only  a  verbal  differ- 
ence between  the  form  of  the  statute 
and  the  form  of  the  appointment, 
which  was  insufficient  to  render  the 
appointment  a  nullitv* 

To  the  same  effect  is  People  v.  Shea 
(1895)  147  N.  Y.  78,  41  N.  E.  505, 
where  the  court  considered  the  objec- 
tion to  the  form  of  the  proclamation 
convening  the  extra  term  in  that  it 
appointed  "an  extraordinary  court" 
of  oyer  and  terminer,  instead  of  an 
extraordinary  term  of  the  court,  as 
provided  by  statute,  as  of  insufficient 
merit  to  warrant  discussion. 

Failure  to  comply  strictly  with  the 
governor's  order  directing  the  publi- 
cation of  notice  of  a  special  term  of 


court  called  by  him  has  been  held  an 

irregularity  merely,  and  not  a  juris- 
dictional defect,  so  as  te  justify  the 
granting  of  a  writ  of  prohibition 
against  proceedings  at  such  special 
term.  People  ex  rel.  Childs  v.  Extraor- 
dinary Trial  Term  (1920)  228  N.  T. 
463.  127  N.  E.  486,  reversing  (1918) 
184  App.  Div.  829,  171  N.  Y.  Supp.  922. 
The  statute  provided  that  the  gover- 
nor should  designate  the  time  and 
place  of  holding  the  special  term,  and 
should  give  notice  of  the  appoinbnent 
thereof  in  such  manner  as.  in  his 
judgment,  the  public  interest  re- 
quired. In  this  case  the  governor 
ordered  the  notice  to  be  published 
each  week  for  two  successive  weeks 
in  two  newspapers.  One  of  these  pa- 
pers did  not  comply  with  the  order, 
in  that  it  published  the  same  for  two 
successive  days  in  the  same  week. 
The  court  said  that  the  public  inters 
ests,  requiring  that  every  citizen  may 
freely  attend  the  sittings  of  every 
court  within  the  state  and  have  some 
general  notice  thereof,  were  not  pro- 
moted by  exact  compliance  with  the 
terms  of  the  order ;  that  the  governor 
might  as  affectively  have  ordered  but 
one  publication  in  one  paper;  that 
the  error  was  a  mere  irregularity, 
which  might  or  might  not  be  preju- 
dicial, but  did  not,  stending  alone,  de- 
vest the  court  of  jurisdiction. 

The  case  of  Hanley  v.  Medford 
(1910)  56  Or,  171,  108  Pac.  188,  in 
which  a  circuit  judge  was  held  to  have 
no  power  to  call  a  special  term  of 
court  in  another  district  although  he 
did  so  at  the  direction  of  the  gove> 
nor,  turns  upon  the  construction  and 
effect  of  the  Oregon  SUtute  of  1909, 
which  provided  for  the  appointment 
of  an  additional  circuit  judge  for  a 
certain  district,  defined  his  duties 
with  relation  to  the  other  judges 
therein,  and  declared  that  "the  duties 
and  judicial  labors  of  the  judge  pro- 
vided for  by  this  act,  in  addition  to 
those  already  enumerated  .  .  . 
shall  be  to  hold  such  terms  of  conrt 
and  perform  such  other  judicial  du- 
ties in  any  of  the  judicial  diatricte  of 
this  stete  ...  as  may  be  required 
of  him  by  the  governor."  The  statute 
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was  constrned  as  not  intended  to  in- 
vest the  judge  with  any  additional  or 
unusual  judicial  authority  not  previ- 
ously possessed  by  all  other  circuit 
judges  of  the  state,  but  merely  to  im- 
pose upon  him  an  obligation  of 
exercising  the  limited  powers  con- 
ferred in  other  statutory  provisions, 
when  directed  so  to  do  by  the  gov- 
ernor; in  other  words,  ^e  statute  did 


A  TERM— GOVERNOR.  1811 

not  authorize  the  governor  to  require 
of  the  judge  the  performance  of  a  ju- 
dicial act  which  previous  to  the 
enactment  was  not  within  the  official 
power  of  any  circuit  judge,  but  its 
sole  intent  was  that  the  judge  should 
be  required  to  hold  such  terms  of 
court  and  perform  such  judicial  duties 
as  the  law  then  contemplated  he 
might  perform.  R.  E.  H. 


CHARLES  BOYD  ESHELMAN 

V. 

JAMES  RAWALT,  Plflf.  in  Err, 

lUtnois  Supreme  Court  — June  22,  1021* 

(298  111.  192.  131  N.  E.  675.) 

Damages  —  punltlTe  —  criminal  conversation. 

1.  Punitive  damages  may  be  allowed  for  criminal  conversation,  if 
the  act  was  of  a  wanton  or  malicious  nature. 

[See  note  on  this  question  beginning  on  'page  1316.] 

A^eal — reversal    for    conduct  of 


Appeal  —  admitting  testimony  of  at- 
torney — reversal. 

2.  Admitting  testimony  by  an  at- 
tomey  on  behalf  of  his  client  is  not 
reversible  error,  although  it  is  not 
proper  practice  and  little  weight  can 
be  given  to  such  testimony. 

.  [See  28  R.  C.  U  469.  470.] 
Trial  —  qnegtion  for  court  or  Jniy  — 
punitive  damages. 

3.  While  the  admeasurement  of 
damages  is  for  the  jury,  it  is  a  question 
of  law  whether  the  facts  in  a  particu- 
lar case  bring  it  within  the  rule  allow- 
ing punitive  damages. 

[See  8  R.  C.  L.  660.] 


attorney. 

4.  A  judgment  for  damages  large  in 
proportion  to  what  the  case  justified 
will  be  reversed,  where  counsel  for 
plaintiff,  against  objection  of  defend- 
ant's counsel  and  warnings  of  the 
court,  kept  up  a  running  fusillade  of 
Interruptions^  contradictions,  cross 
talk,  and  side  remarks,  showing  dis- 
respect for  all  rules  and  ethics  in  the 
practice  of  the  law. 

[See  26  R.  C.  L.  1021,  1022.] 


Error  to  the  Appellate  Court,  Third  District,  to  review  a  judgment 
affirming  a  judgment  of  the  Circuit  Court  for  Fulton  County  (Grier,  J.) 
in  favor  of  plaintiff  in  an  action  brought  to  recover  damages  for  criminal 
conversation  with  his  wile.  Reversed. 
The  facts  are  stated  in  the  opinion  of  the  court 

Messrs.  M.  P.  Rice  and  Harvey  H.    128  111.  App.  266;  Wallin  v.  Mitchell, 


Atherton,  for  plaintiff  in  error: 

Judgment  for  plaintiff  may  be  re- 
versed for  improper  conduct  of  coun- 
sel. 

Illinois  C.  R.  Co.  v.  Seitz,  111  111. 
App.  242;  West  Chicago  Street  R.  Co, 

V.  Annis.  165  111.  475,  46  N.  E.  264;  

Tole  V.  Tole,  149  111.  App.  311;  Donk  464;  Marriage  v.  Electric  uoai  uo.  ivo 
Bros.  Goal  ft  Coke  Co.  v.  Tetherington,    111.  App.  461 ;  Chicago  Union  Traction 


200  111.  App.  324;  Odett  v.  Chicago 
City  R.  Co.  166  111.  App.  270;  Haupt  v. 
Chicago  City  R.  Co.  197  111.  App.  400; 
North  Chicago  Street  R.  Co.  v.  Cotton, 
140  III.  486,  29  N.  E.  899 ;  Chicago  City 
R.  Go.  V.  Ahler,  107  III.  App.  897; 
Parlin  ft  0.  Co.  v.  Scott,  187  111.  App. 
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Co.  V.  Lauth,  216  III.  183,  74  N.  E.  738; 
McCoy  V.  Chicago  &  A.  R.  Co.  268  111. 
255,  109  N.  E.  1;  Appel  v.  Chicago  City 
R.  Co.  259  111.  568,  102  N.  E.  1021; 
Wabash  R.  Co.  v.  Billings,  212  111.  41. 
72  N.  E.  2;  Chicago  &  A.  R.  Co.  v. 
Scott,  232  III.  423,  83  N.  £.  938;  Bishop 
T.  Chicago  Junction  R.  Co.  289  111.  68, 
124  N.  E.  312;  Eilers  v.  Peoria  R.  Co. 
200  III.  App.  493;  Chicago  Union  Trac- 
tion Co.  V.  Arnold,  131  III.  App.  699; 
Pioneer  Reserve  Aaso.  t.  Jones,  111 
III.  App.  160;  Hall  v.  Chicago  &  A.  R. 
Co.  188  111.  App.  96;  Lewman  v.  Dan- 
ville Street  R.  &  Light  Co.  161  111.  App. 
682;  North  Chicago  Street  R.  Co.  v. 
Leonard,  67  111.  App.  608. 

It  was  highly  improper  for  the 
-state's  attorney,  after  having  been 
actively  connected  with  criminal  prose- 
cutions arising  out  of  the  same  state 
of  facts,  to  participate  In  the  prose- 
cution of  this  case  as  chief  counsel, 
and  to  testify  as  the  principal  witness. 

People  ex  rel.  Hutchison  v.  Hick- 
man, 294  111.  471,  128  N.  E.  484;  Wil- 
kinson V.  People,  226  111.  135.  80  N.  E. 
699;  Grindle  v.  Grindle,  240  111.  148, 
83  N.  E.  473;  Wetzel  v.  Firebaugh,  261 
III.  190,  96  N.  E.  1085. 

Messrs.  W.  S.  Jewell,  Clande  E. 
Chiperfield,  and  Bnmett  M.  Chiper- 
field,  tor  defendant  in  error: 

Alleged  improper  remarks  of  coun- 
sel not  objected  to,  and  a  ruling 
obtained  on  the  objection,  cannot  be 
assigned  aa  error  and  present  no 
question  for  review. 

Appel  V.  Chicago  City  R.  Co.  259  111. 
561,  102  N.  E.  1021;  Waschow  v.  Kelly 
Coal  Co.  246  111.  616.  92  N.  E.  803; 
People  v.  Weil.  243  III.  208,  134  Am. 
St.  Rep.  357,  90  N.  E.  781;  People  v. 
Nail,  242  111.  284,  89  N.  E.  1012;  Peter- 
aon  V.  Pusey,  237  111.  204, 86  N.  E.  692; 
Paige  V.  Illinois  Steel  Co.  238  III.  313. 
34  N.  E.  239;  McCann  v.  People.  226 
111.  562.  80  N.  E.  1061;  Chicago  City 
R.  Co.  V.  Gemmill,  209  111.  638,  71 
N.  E.  43;  Salem  v.  Webster,  192  111. 
369,  61  N.  E.  323;  North  Chicago 
Street  R.  Co.  v.  Shreve,  171  111.  438, 
49  N.  E.  534;  North  Chicago  Street  R. 
Co.  V.  Leonard,  167  111.  618,  47  N.  E. 
752;  West  Chicago  Street  R.  Co.  v. 
Sullivan,  16=i  111.  303,  46  N.  E. 
234,  1  Am.  Neg.  Rep.  421;  Boone  v. 
People,  148  111.  440,  36  N.  E.  99;  Pike 
V.  Chicago,  155  111.  656,  40  N.  E.  667; 
McNeil  &  H.  Co.  v.  Neenah  Cheese  & 
Cold  Storage  Co.  290  111.  449,  125  N.  E. 
251 ;  Schroder  v.  People,  196  111.  214, 
63  N.  E.  678;  West  Chicago  Street  R. 
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Co.  V.  Levy,  182  111.  627,  65  N.  E.  554; 
North  Chicago  Street  R.  Co.  v.  Ander- 
son, 176  111.  637,  52  N.  E.  21;  West 
Chicago  Street  R.  Co.  v.  Levy,  82  lU. 
App.  209;  South  Chicago  City  R.  Co. 
V.  Kinnare,  117  III.  App.  5;  Eldorado 
Coal  &  Coke  Co.  v.  Swan,  128  HI.  App. 
237;  Mueller  Bros.  Art.  &  Mfg.  Co.  v. 
Fulton  Street  Wholesale  Market  Co. 
181  111.  App.  685;  Sackheim  v.  Miller, 
136  111.  App.  132;  Chicago  City  R.  Co. 
V.  Sheehan,  110  111.  App.  492;  Kunkel 
V.  Chicago  Consol.  Traction  Co.  156  111. 
App.  393;  Coffin  v.  Chicago,  159  IlL 
App.  609;  Blodgett  v.  Nevius,  189 
111.  App.  644 ;  Sturonois  v.  Morris,  177 
111.  App.  514;  Swan  v.  Boston  Stor^ 
191  111.  App.  84;  Meek  v.  Chicago  R. 
Co.  183  111.  App.  256;  Illinois  Steel  Go. 
v.  Paige,  136  111.  App.  410;  Waschow 
V.  Kelly  Coal  Co.  161  111.  App.  41. 
affirmed  in  245  111.  616,  92  N.  E.  303; 
Hale  V.  Hale,  169  111.  App.  272. 

The  action  of  Attorney  Cutler  in 
testifying  on  the  trial  of  the  case  in 
the  lower  court,  after  his  withdrawal 
eight  days  before  the  trial  as  an 
attorney  for  plaintiflF,  does  not  consti- 
tute improper  conduct,  but  affects,  if 
at  all,  the  credit  and  weifi^t  to  be 
given  to  his  testimony. 

Onstott  V.  Edel,  282  111.  201.  88  N.  B. 
806,  18  Ann.  Cas.  28;  Bishop  v.  Hil- 
liard.  227  IlL  382,  81  N.  E.  403;  Giants 
V.  Ziabek,  233  Ul.  28,  84  N.  E.  36; 
People  V.  White,  261  111.  67,  96  N.  E. 
1036;  Landes  v.  Landes,  268  111.  11, 
108  N.  E.  691;  Barto  v.  Kellogg,  28^ 
111.  528,  124  N.  E.  633. 

Cartwriffht,  J.,  delivered  the  opinr 
ion  of  the  court: 

Charles  Boyd  Eshelman,  defend- 
ant in  error,  had  a  verdict  and  judg- 
ment in  the  circuit  court  of  Fulton 
county  in  an  action  of  trespass  on 
the  case,  brought  by  him  against 
James  Rawalt,  plaintiff  in  error,  for 
criminal  conversation  with  his  wife, 
Bosa  Eshelman.  A  writ  of  attach- 
ment was  issued  in  aid  of  the  suit, 
and  plaintiff  in  error  filed  a  plea  of 
the  general  issue  to  the  declaration, 
and  traversed  the  affidavit  for  at- 
tachment. The  issues  were  sub- 
mitted to  a  jury,  which  found  the 
defendant  guilty  and  assessed  t^e 
damages  at  $13,600,  and  found 
the  issue  on  the  attachment  for  the 
plaintiff.  The  appellate  court  for 
the  third  district  affirmed  the  judg- 
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ment^  and  a  writ  of  certiorari  wad 
sranted  to  bring  the  record  to  thia 
court. 

The  plaintiff  was  a  tenant  on  a 
farm  in  Fulton  county,  and  his  wife, 
Rosa,  was  thirty-four  years  old. 
They  had  three  children,  whose  ages 
were  thirteen,  ten,  and  six  years,  re- 
spectively. The  defendant  was  an 
unmarried  man  forty-seven  years 
old,  owning  and  operating  a  farm 
near  plaintifTa  home,  and  at  times 
when  he  did  not  have  people  living 
in  his  house  he  took  his  meals  at 
other  places.  In  the  fall  of  1918  he 
took  his  meals  at  t^e  home  of  the 
plaintiff  during  two  different  peri- 
ods, the  first  of  which  lasted  several 
weeks,  when  the  plaintiff  told  him 
that  he  could  not  board  him,  and  he 
said  "All  right,"  and  left  the  house. 
Later  plaintiff  told  the  defendant  he 
could  board  there  if  the  plaintiff's 
wife  would  treat  plaintiff  as  a  hus- 
l}and  and  the  defendant  as  a  board- 
«r.  He  returned  and  boarded  at  the 
plaintiff's  home  three  or  four  weeks, 
and  was  then  told  by  the  plaintiff 
that  he  could  not  board  him  any 
longer;  that  he  and  his  wife  were 
getting  "too  thick,"  and  the  defend- 
ant said  "All  right,"  and  left  the 
house.  The  defendant  was  absent 
from  the  vicinity  for  some  time  in 
'tiie  winter  of  1919,  but  returned  in 
April  and  lived  at  his  farm  until 
about  the  1st  of  June. 

On  June  10,  1919,  while  the  de- 
fendant in  error  was  absent  in  Lew- 
istown,  his  wife  left  their  home  and 
^rove  to  Avon,  where  she  drew  $400 
from  the  plaintiff's  account  at  the 
bank  and  went  to  Chicago.  On  June 
17  she  registered  under  the  name  of 
IVIrs.  6.  Ross  at  the  Plaza  Hotel,  a 
family  hotel  near  Lincoln  park,  and 
was  assigned  a  room  for  a  single 
person.  The  room  was  changed  the 
same  day  to  a  room  for  two  persons, 
and  in  the  forenoon  of  the  next  day 
the  defendant  came  to  the  hotel  and 
registered  as  James  R(^s,  husband 
of  Mrs.  6.  Ross,  and  was  assigned 
to  the  room  occupied  by  her.  The 
defendant  and  Rosa  Eshelman  oc- 
cupied that  room  until  June  21.  On 
that  day  the  plaintiff  and  the  state's 
16  A.L.R^-S3. 


attorney  of  Fulton  county  found  the 
defendant  and  Rosa  Eshelman  on 
State  street,  in  Chicago,  and  the 
state's  attorn^  called  a  policeman 
and  had  them  arrested.  The  state's 
attorney  prosecuted  the  defendant 
in  what  he  called  the  morals  court  of 
Chicago  for  the  offense  of  adultery, 
and  he  was  convicted.  The  state's 
attorney  also  caused  a  warrant  to  be 
issued  in  Fulton  county  for  the  ar- 
rest of  the  defendant  and  Rosa  Esh- 
elman for  adultery,  and  had  the' 
sheriff  of  Fulton  county  go  to  Chi- 
cago and  arrest  her.  She  returned 
to  Fulton  county  with  sheriff,  state's 
attorney,  and  her  husband,  and 
shortly  afterwards  returned  to  her 
own  home,  where  she  had  continued 
to  live  witii  her  husband  and  family 
at  the  time  of  the  trial. 

The  judgment  having  been  af- 
firmed by  the  ap]>ellate  court,  the 
only  questions  subject  to  considera- 
tion in  this  court  are  questions  of 
law. 

The  state's  attorney  of  Fulton 
county  was  one  of  the  attorneys  who 
brought  the  suit  and  prosecuted  it 
up  to  the  time  of  the  trial,  and  when 
offered  as  a  witness  for  the  plain- 
tiff, an  objection  to  his  competency 
was  made  and  overruled.  T%e  trial 
of  the  case  was  set  for  January  22, 
1919,  and  on  January  19,  very  short- 
ly before  the  trial,  the  witness  with- 
drew from  the  case  as  an  attorney 
of  record.  He  testified  that  he  went 
to  Chicago  with  the  plaintiff  as 
state's  attorney;  that  Judge  Fry, 
of  the  municipsd  court,  appointed 
him  state's  attorney  of  Cook  county 
to  prosecute  the  defendant  for 
adultery  before  Judge  Hayes,  and 
up  to  the  time  he  t^ified  he  had 
been  continuously  advising  and  as- 
sisting in  the  trial  of  the  case;  that 
in  the  forenoon  of  that  day  he  ad- 
vised with  the  other  attorneys  for 
plaintiff  in  tiie  selection  of  the  jury, 
and  in  the  afternoon,  in  the  exam- 
ination of  witnesses,  he  called  the 
attorneys  for  plaintiff  to  the  cor- 
ridor, and  talked  to  them  about  the 
case  and  the  conduct  of  it.  It  is  ap- 
parent that  from  the  time  the  suit 
was  brought  the  testimony  of  the 
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witness  would  be  important  to  his 
client,  and  his  statement  showed 
that  his  withdrawal  in  oi^er  to  tes- 
tify was  merely  nominal.  He  pro- 
cured a  warrant  as  state's  attorn^ 
in  Fulton  county  for  the  arrest  of 
the  defendant  and  Rosa  Eshelman, 
but  the  offense  was  committed  in 
Cook  county,  and  there  could  not 
have  been  any  prosecution  in  Fulton 
county,  so  that  the  warrant  must 
have  be^n  used  to  bring  Rosa  Eshel- 
'man  home.  It  therefore  appears 
that  the  state's  attorney  did  not 
come  within  the  prohibition  of  the 
statute,  and  there  was  no  error  in 
the  ruling  of  the-  court.  It  is  not 
unlawful,  but  it  is 
not  a  proper  prac- 
totimonr  o«  hce,  for  an  attorney 
:^;^::r  connected  with  a 
case  to  appear  as  a 
witness,  and  this  witness  continued 
to  be  acting  as  an  attorney  in  the 
case.  He  assumed  the  double  bur- 
den of  acting  as  attorney  and  fur- 
nishing evidence  to  insure  success  in 
his  professional  capacity.  But  little 
weight  is  given  to  the  testimony  of 
a  witness  who  places  himself  in 
such  a  situation.  Wilkinson  v.  Peo- 
ple, 226  III.  135,  80  N.  E.  699;  Wet- 
zel  V.  Firebaugh,  251  III.  190,  95  N. 
E.  1085;  Grindle  v.  Grindle,  240  111. 
143,  88  N.  E.  473.  Part  of  his  tes- 
timony, which  is  insisted  upon  as 
evidence  of  aggravation  by  defend- 
ant of  his  offense,  was  that,  when 
he  and  the  plaintiff  met  the  defend- 
ant and  Rosa  Eshelman,  the  defend- 
ant had  her  by  the  arm  and  told  her 
to  come  on,  and  they  endeavored  to 
escape  by  nmning  down  the  street 
and  going  into  a  basement  cafeteria, 
and  then  came  out  and  took  a  taxi- 
cab,  and  tiie  witness  and  plaintiff 
chased  them  in  another  taxi. 

The  verdict  was  for  $13,500,  and 
it  is  beyond  question  that  it  is  main- 
ly for  punitive  or  vindictive  dam- 
ages, which  the  court  instructed  the 
jury  they  might  allow  if  they  be- 
lieved from  the  evidence  tiiat  the 
defendant  acted  with  an  evil  intent 
or  motive  to  injure  the  pliuntiff. 
rnie  defendant  owned  180  acres  of 
land,  worth  about  $250  an  acre,  a 


half  interest  in  160  acres,  wortii 
$100  an  acre,  and  $6,000  or  $6,000 
worth  of  personal  property,  so  that 
he  was  worth  about  $50,000.  The 
record  does  not  furnish  any  meauB 
of  ascertaining  what  was  allowed  as 
punitive  or  vindictive  damages,  and 
the  appellate  court  could  not  know 
how  much  the  jury  had  allowed  for 
damages  of  that  character.  Chi- 
cago, M.  &  St.  P.  R.  Co.  V.  Hall,  90 
111.  42 ;  Chicago  Union  Traction  Co. 
V.  Lauth,  216  ni. 
176,  74  N.  E.  788.  S^SSR^ 
Punitive,  vindictive,  ^^JSitio'iJ*^ 
or  exemplary  dam- 
ages are  allowed  in  this  state  where 
a  wrongful  act  is  characterized  by 
circumstances  of  aggravation,  such 
as  wilfulness,  wantonness,  malice, 
or  oppression;  but  to  warrant  an 
allowance  of  such  damages,  the  act 
complained  of  must  not  onl^  be  un- 
lawful, but  must  partiUce  of  a  wan- 
ton and  malicious  nature. 

While  tile  doctrine  allowing  such 
damages  has  been  criticized,  and  is 
some  states  has  been  repudiated,  it 
was  said  in  Holmes  v.  Holmes,  64 
111.  294,  that  the  doctrine  is  too  finn- 
ly  rooted  in  our  jurisprudence  to  be 
disturbed.  It  was  said,  however, 
that  the  rule  allowing  such  damage 
has  been  severely  questioned  by 
many  able  jurists,  one  of  whom  is 
Professor  Greenleaf,  and  the  courts, 
recognizing  the  doctrine  within  its 
proper  scope,  ought  to  exercise  a 
high  degree  of  watchfulness  to  pre- 
vent it  from  being  perverted  and 
extended  beyond  the  real  principles 
upon  which  it  is  based,  by  allowing 
plaintiffs,  through  the  instrumental- 
ity of  instructions  to  the  jury,  to 
characterize  the  acts  of  the  defend- 
ant with  degrees  of  enormity  and 
turpitude  which  the  law  does  not  af- 
fix to  them.  The  universally  recog- 
nized rule  where  the  doctrine  is  in 
force  is  that  such  damages  may  be 
recovered  only  in  cases  where  the 
wrongful  act  complained  of  is  char- 
acterized by  wantonness,,  malice, 
oppression,  or  circumstances  of  ag- 
gravation. Chicago  V.  Martin,  49 
111.  241,  95  Am.  Dec  590;  Pearson 
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V.  Zehr.  138  HI.  48,  32  Am.  St.  Rep. 
113,  29  N.  E.  854. 

In  the  absence  of  these  elements, 
the  damages  cannot  exceed,  and 
must  be  confined  strictly  to,  com- 
pensation for  the  injury  sustained. 
Where  punitive,  vindic^ve,  or  ex- 
emplary damages  may  be  assessed, 
they  are  allowed  in  tiie  interest  of 
society  in  the  nature  of  pun- 
ishment, and  as  a  warning  and  ex- 
ample to  deter  the  defendant  and 
others  from  committing  like  of- 
fenses in  the  future ;  and  a  frequent 
objection  to  the  doctrine  is  in  sJlow- 
ing  an  individual  to  recover  and 
appropriate  damages  for  an  oifense 
against  the  social  order  and  in  the 
interest  of  society.  This  considera- 
tion enforces  the  injunction  of  this 
court  for  watchfulness  to  see  that 
the  right  is  not  abused. 

The  admeasurement  of  damages 
is  for  the  jury  under  the  evidence. 

Trial     ncstlOB  *  questiott 

(or  court  or  Snrr 

of  law  whetiier  the 
facts  of  the  particu- 
lar case  bring  it 
within  the  rule  in  which  punitive 
damages  may  be  assessed.  In  this 
case  the  jury,  under  the  rule  of  law 
prevailing  in  this  state,  would  have 
been  justified  in  adding  to  tiie  com- 
pensatoiy  damages  some  further 
sum  as  vindictive  or  exemplary 
damages.  The  damages  allowed, 
however,  are  very  large  indeed,  and 
far  beyond  any  punishment  inflict- 
ed by  the  Criminal  Code  (Kurd's 
Rev.  Stat.  1919,  chap.  38)  for  the 
crime  of  adultery,  which  is  a  fine  of 
a  limited  amount,  or  a  jail  sentence. 
It  is  true  that  the  Criminal  Code 
does  not  control  the  question,  but 
there  is  no  distinction  between  ex- 
emplary damages  and  damages 
allowed  as  a  punishment  (Lowry  v. 
Coster,  91  111.  182),  and  the  Crim- 
inal Code  fixes  a  punishment  de- 
signed to  be  adequate  to  prevent  the 
oifense  for  the  protection  of  society. 

It  is  claimed  that  there  were  cir- 
cumstances of  great  aggravation, 
and,  as  before  stated,  the  fact  that 
the  defendant  attempted  to  escape 
and  hurried  Rosa  Eshelman  along  is 
pointed  out  as  such  aggravation.  It 
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was  the  natural  thing  to  do,  and  the 
defendant  would  not  be  expected  to 
welcome  the  state's  attorney  and  the 
plaintiff.  The  defendant  also  wrote 
a  letter  to  a  woman  about  Rosa 
Eshelman's  pocketbook,  suit  casei 
and  other  things  left  in  Chicago, 
and  said  that  he  would  like  to  hear 
how  Rosa  was  getting  along,  and 
that  he  had  not  changed  a  bit  in  his 
feelings.  That  did  not  indicate  any^ 
present  intent  to  renew  the  oifense. 
There  was  evidence  of  a  want  of 
harmony  between  the  plaintiff  and 
his  wife  before  she  left  home,  and 
that  she  had  threatened  to  leave  be- 
fore, and  complained  of  staying* 
there.  She#went  alone  to  Chicago 
and  secured  a  room  at  the  hotel,  and 
while  it  was  certainly  understood 
that  the  defendant  would  meet  her 
there,  there  was  no  evidence  that 
he  enticed  her  away  from  her  home. 
After  she  returned  to  her  home,  her 
conduct  and  the  relations  between 
her  and  her  husband  were  practical- 
ly the  same  as  before. 

It  is  the  province  of  the  jury  to 
determine  the  facts,  but  it  is  the 
province  and  the  duty  of  the  courts 
to  see  that  every  litigant  has  a  fair 
trial  in  accordance  witli  the  law, 
and  it  is  complained  tiiat  the  ver- 
dict, which  was  very  large,  was  in- 
creased and  brought  about  by  tiie 
conduct  of  the  attorney  for  the 
plaintiff  on  the  trial.  The  record  of 
the  trial,  from  the  time  the  jury 
were  sworn  until  the  argument  be- 
gan, contains  330  pages,  and  it  is 
impracticable  to  give  such  a  detailed 
statement  as  would  furnish  a  com- 
plete understanding  of  the  grounds 
for  complaint.  There  were  contin- 
ual side  remarks  by  plaintiff's 
attorney,  interruptions  in  the  exam- 
ination of  witnesses  conducted  by 
the  attorneys  for  the  defendant, 
comments  on  the  evidence,  asser- 
tions of  fact  that  would  be  proved, 
epithets  and  remarks,  and  an  atti- 
tude of  disrespect  toward  the  court, 
such  as  statements  that  the  attorney 
was  going  to  yield  to  the  opinion  of 
the  court,  but  believed  that  he  was 
right.  His  conduct  was  correctt^ 
characterized  by  the  appellate  court 
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as  consistinsT  of  a  running  fusillade 
of  interruptions,  contradictions, 
cross  talk,  and  side  remarks,  in- 
dulged in  over  repeated  objections 
hy  counsel  for  the  defendant,  and 
persisted  in  over  repeated  warnings 
and  admonitions  of  the  court,  and 
showing  disrespect  for  all  rules  and 
ethics  in  the  practice  of  the  law. 
The  appellate  court  said  that  the 
trial  judge  must  certainly  have  been 
the  personification  of  "patience  on  a 
monument^'  to  be  able  to  refrain 
from  enforcing  proper  decorum,  but 
said  t^at  it  would  be  unwarranted 
to  reverse  the  judgment,  and  there- 
by penalize  plaintiff  for  the  conduct 
of  his  counsel,  for  whiAi  it  did  not 
appear  he  was  in  any  wise  respon- 
sible. 

We  do  not  concur  with  the  appel- 
late court  that  the  judgment  for  the 
■complainant  could  not  be  reversed 

App««l-reT«ruJ  COnduct  of 

lor  eoB<vet  of  his  counscl,  or  that 
•ttovner.  respon- 
sible for  it.  That  would  be  to  re- 
verse every  rule  of  law  approved  by 
the>  judgment  of  mankind  as  to  the 
responsibility  of  a  principal  for  acts 
of  his  agent,  or  an  employer  for  acts 
of  his  servant.  The  law  holds  the 
principal  responsible  for  the  acts 
and  derelictions  of  his  agent  within 
the  authority  conferred,  and  the 
master  for  the  conduct  of  his  serv- 
ant and  injuries  occasioned  by  him 
within  the  scope  of  his  emplojnnient. 
A  client  is  bound,  according  to  the 
ordinary  rules  of  agency,  by  the 
acts  of  his  attorney  within  the  scope 
of  the  attorney's  authority,  and  to 
say  that  he  is  not  responsible  for 
misconduct  of  his  attorney  is  to  visit 
tile  evil  consequences  upon  an  un- 


offending party.  Not  only  is  that 
true,  but,  if  such  a  rule  is  adopted, 
the  services  of  an  attorney  able  to 
get  unjust  verdicts  by  unfair  means, 
or  prevent  just  verdicts  by  like 
means,  would  be  in  very  great  de- 
mand, and  his  professional  pros- 
pects greatly  enhanced,  to  the  public 
injury.  The  appellate  court  did  not 
find  anything  in  the  record  to  in- 
dicate that  tile  defendant  was  in- 
jured by  tiie  course  pursued  by  the 
attorney  for  the  plaintiff,  but  we  do 
not  agree  that  such  is  a  fact.  Not 
only  was  it  impossible  to  have  a  fair 
trial  in  the  state  of  disorder,  con- 
fusion, and  disturbance  unusual  in 
a  court  of  record,  but  it  was  impos- 
sible for  the  defendant  to  make  any 
fair  presentation  of  the  situation. 
The  conduct  of  the  attorney  was 
such  as  would  naturally  enhance  the 
damages  which  the  jury  were  ad- 
vised they  could  allow  in  the  exer- 
cise of  their  discretion. 

The  learned  judge  exhibited  rare 
patience  and  abili^  in  his  rulings, 
and  there  was  no  error  on  his  part 
in  the  trial  or  in  instructing  the  ju^ 
ry.  He  protested  constantiy  against 
the  conduct  of  the  attorney,  and 
warned  him  how  the  record  would 
appear;  but  when  he  said  that  the 
record  would  show  matters  that  he 
was  very  much  afraid  of,  and  would 
not  look  very  good,  the  attorney 
said,  "I  don't  care  how  it  looks." 
The  verdict  obtained  by  the  means 
employed  in  this  case  cannot  be  per- 
mitted to  stand. 

The  judgments  of  the  Appellate 
Court  and  Circuit  Court  are  re- 
versed, and  tiie  cause  remanded  to 
the  Circuit  Court 


ANNOTATION. 

PmiUve  or  exeiiq>lary  damages  in  actkm  for  afieniilMNi  of  affedioBS  or 

inal  comrtfiatuMU 


I.  Allowance  of  pnnitlTe  or  exemplary 

damages: 

a.  Generally,  1316. 

b.  Regalation  by  statute,  1320. 
n.  Wealth  of  parties  as  element,  1821. 


I.  AUowanee  of  punlMve  or  eanewjlnry 
doiiuuiea. 

a.  Octiewilly. 
By  the  weight  of  authority,  in  ae- 
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tions  for  alienation  of  affections  of  a 
spouse,  it  is  held  that,  where  the  act 
complained  of  was  done  with  malice, 
punitive  or  exemplary  damages  ate 
recoverable,  and  that  the  plaintiff  is 
not  limited  merely  to  compensatory 
damages. 

United  States^Waldron  v.  Waldron 
(1890)  46  Fed.  816,  reversed  on  other 
grounds  in  (1896)  156  U.  S.  861,  S9 
L.  ed.  453,  16  Sup.  Ct  Rep.  383. 

Delaware.  —  Lupton  v.  Underwood 
(1912)  8  Boyce,  619,  86  Atl.  965;  Rash 
V.  Pratt  (1980)  —  DeL  — ,  111  Atl.  225. 

IlUnoifl^Taylor  v.  Wilcox  (1914) 
188  lU.  App.  18;  Esheluan  v.Rawalt 
(reported  herewith)  ante,  1311. 

Indlanav— Gregg  v.  Gregg  (1905)  87 
Ind.  App.  210,  76  N.  E.  674. 

Kansas^ — ^Kevins  v.  Nevins  (1904) 
68  Kan.  410,  76  Pac.  492;  White  v. 
White  (1807)  76  Kan.  82,  90  Pac. 
1087. 

Eentucky^-Seott  v.  O'Brien  (1908) 
129  Ky.  1,  16  L.R.A.(N.S.)  742,  130 
Am.  St.  Rep.  419,  110  S.  W.  260. 

Maine.— Jowett  v.  Wallace  (1914) 
112  Me.  389.  92  Atl.  321,  Ann.  Gas. 
1917A«  754;  Audibert  v.  Michaud 
(1920)  119  Me.  296,  111  Atl.  305. 

Maryland. — Callis  v.  Merrieweatiier 
(1904)  98  Md.  861,  108  Am.  St  Rep. 
404,  57  Atl.  201. 

Missouri.  —  Nichols  v.  Nichols 
(1898)  147  Mo.  387,  48  S,  W,  947; 
Hartpence  v.  Rogers  (1898)  143  Mo. 
623,  45  S.  W.  650;  Leavell  v,  Leavell 
(1906)  114  Mo.  App.  24,  89  S.  W.  66; 
Butterfield  v.  Ennis  (1916)  193  Mo. 
App.  638,  186  S.  W.  1173;  DeFord  v. 
Johnson  (1915)  —  Mo.  — ,  177  S.  W. 
577. 

North  Carolina. — Cottle  v.  Johnson 
(1920)  179  N.  C.  426,  102  S.  E.  769. 

Wisconsin.— White  v.  White  (1909) 
140  Wis.  638,  18S  Am.  St  Rep.  1100, 
122  S.  W.  1061. 

And  punitive  or  eimnplary  damages 
have  also  been  allowed  in  aetiona  for 
alienation  of  a  wife's  affections  and 
for  debauching  her.  Woldson  v.  Lar- 
son (1908)  90  C.  C.  A.  422,  164  Fed. 
548;  Johnson  v.  Allen  (1888)  100 
N.  a  131,  6  S.  E.  666;  Cornelius  v. 
Hambay  (1892)  150  Pa.  869,  24  Atl. 
615. 

So,  also,  punitive  or  exemplary  dam- 


ages are  held  recoverable  in  actions 
for  criminal  conversation.  Peters  v. 
Lake  (1872)  66  IIL  206,  16  Am.  Rep. 
593;  Browning  v.  Jones  (1894)  62 
111.  App.  597;  ESHELHAM  V.  Raw  ALT 
(reported  herewith)  ante,  1811;  Wales 
T.  Miner  (1888)  89  Ind.  118;  Mills  v. 
Taylor  (1900)  85  Mo.  App.  Ill;  Pow- 
ell V.  Strickland  (1913)  163  N.  C  898, 
79  S.  E.  872,  Ann.  Cas.  1916B,  709; 
Cornelius  v.  Hambay  (1892)  150  Pa. 
359,  24  Atl.  615;  Matheis  v.  Mazet 
(1894)  164  Pa.  680,  80  Atl.  434; 
Joseph  V.  Naylor  (1917)  267  Pa.  661, 
101  Atl.  846. 

And  punitive  damages  mav  likewise 
be  assessed  in  an  action  for  unlaw- 
fully persuading  plaintiff's  wife  to 
refuse  to  have  intercourse  with  him. 
Plourd  V.  Jarvis  (1904)  99  Me.  161, 
58  Atl.  774. 

The  court  in  Nevins  v.  Nevins 
(1904)  68  Kan.  410,  76  Pac.  492,  said: 
'The  court  also  instructed  the  jury 
as  to  exemplary  damages.  No  com- 
plaint is  made  of  the  rule  laid  down, 
if  such  damages  may  be  given  in  cases 
of  this  kind;  but  it  is  contended  that 
Buch  damages  are  not  recoverable, 
because  malice,  which  furnishes  the 
foundation  for  such  damagep,  is  a 
necessary  ingredient  of  the  principal 
cause  of  action,  without  which  no 
recovery  for  compensatory  damages 
can  be  had;  and  that  to  allow  both 
compensatory  and  punitive  damages, 
based  on  malice,  would  in  effect  be 
double  damages  for  a  single  cause. 
There  is  no  duplication  of  damages  or 
any  double  allowance  for  the  same 
cause.  The  fact  that  the  wrong  for 
which  the  action  was  brought  is 
essentially  malicious  does  not  change 
the  rule.  A  party  is  entitled  to  full 
compensation  for  actual  losses  result- 
ing from  a  wilful  and  malicious 
wrong,  but  exemplary  damages  are 
allowed  upon  a  wholly  different  prin- 
ciple. They  rest  upon  the  right  to 
punish  a  wrongdoer,  and  not  on  the 
right  of  an  individual  to  compensation 
for  wrongs  done  to  him.  *Theyarenot 
given  upon  any  theory  that  the  plain- 
tiff haa  any  just  right  to  recover  them, 
but  are  given  only  upon  Hhe  theory 
that  the  defendant  deserves  punish- 
ment for  his  wrongful  acts,  and  that 
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It  Is  proper  for  the  public  to  impose 
them  upon  the  defendant  as  punish- 
ment for  such  wrongful  acts,  in  the 
private  action  brought  by  the  plain- 
tiff for  the  recovery  of  the  real  and 
actual  damages  suffered  by  him.* 
Schippd  V.  Norton  USSS)  38  Kan.  567, 
16  Pac.  804.  In  this  case,  taking  the 
testimony  vhich  was  accepted  by  tiie 
jury,  there  was  more  than  malice  In- 
volved in  the  action  of  the  defendant. 
His  conduct  was  wanton,  high-handed, 
and  oppressive,  and  it  is  well  estab- 
lished by  a  long  line  of  decisions  in 
this  state  that,  wherever  the  elements 
of  fraud,  malice,  gross  negligence,  or 
oppression  mingle  in  the  controversy, 
the  law  allows  exemplary  damages." 

The  court  in  Butterfield  v.  Bnnis 
<1916)  193  Mo.  App.  638,  186  S.  W. 
1173,  said:  "It  is  true  punitive  dam- 
ages are  not  allowed  in  the  absence  of 
malice.  But  the  enticing  away  of  an- 
other man's  wife  is  an  act  inherently 
wrong  and  necessarily  known  to  be 
wrong,  and  if  the  alienation  from  the 
husband  is  intentionaTIy  done,  the  law 
Implies  malice  from  these  facts." 

In  Wales  v.  Miner  (1883)  89  Ind. 
lis,  the  court  stated  that  an  action 
for  criminal  conversation  is  not  like 
ordinary  actions  for  tort;  that  in 
actions  for  seduction.  In  all  cases  of 
guilt,  exemplary  damages  may  be  al- 
lowed, since  the  offense  is  in  the  na- 
ture of  a  fraud  upon  the-  injured 
party. 

And  in  Hartpence  v.  Rogers  (1898) 
143  Mo.  623,  45  S.  W.  660,  it  was  held 
that,  where  the  evidence  is  such  as  to 
justify  a  finding  that  the  defendant  in 
an  action  for  alienation  of  the  affec- 
tions of  the  plaintiff's  wife,  intention- 
ally persuaded  the  plaintiff's  wife  to 
abandon  him,  it  is  not  error  materially 
affecting  the  merits  of  the  action  to 
give  an  instruction  assuming  the  exist- 
ence of  wanton  malice,  and  author- 
izing the  allowance  of  punitive  dam- 
ages. 

And  in  Hills  V.Taylor  (1900)  85  Mo. 
App.  Ill,  it  was  held  that  a  finding,  in 
an  action  for  wilfully  seducing  and 
debauching  the  plaintiff's  wife,  that 
the  defendant  was  guilty  of  both 
charges,  constituted  a  basis  for  the 
allowance  of  both  actual  and  punitive 
damages. 


In  Cottle  V.  Johnson  (1920)  179  N.  & 
426,  102  S.  E.  769,  it  was  held  incum- 
bent on  the  plaintiff  in  an  action  for 
alienation  of  the  affections  of  a  wife 
and  for  criminal  conversation,  to  show 
circumstances  of  aggravation  or  malice 
in  addition  to  the  malice  implied  by 
law,  in  order  to  Justify  the  awarding  of 
punitive  damages.  The  court,  speak- 
ing with  respect  to  l^al  malice,  said : 
"It  does  not  necessarily  mean  ill  will, 
and  includes  a  wrongful  act  knowingly 
and  intentionally  done  without  just 
cause  or  excuse.  Stanford  v.  A.  F.  Mes- 
sick  Grocery  Co.  (1906)  14S  N.  C.  427, 
56  S.  £.816.  When  understood  in  this 
sense,  and  as  a  necessary  dement  in  es- 
tablishing the  plaintiff's  cause  of  ac- 
tion for  alienation  of  affections,  the 
finding  upon  the  first  issue  that  the 
defendant  alienated  the  affections  of 
the  plaintiff's  wife  and  caused  her 
to  separate  from  him,  as  alleged  in 
the  complaint, — ^that  is,  maliciously, 
— entitled  the  plaintiff  to  recover 
compensatory  damages,  which  in- 
clude loss  of  the  society  of  his  wife, 
loss  of  her  affection  and  assist- 
ance, as  well  as  for  his  humil- 
iation and  mental  anguish;  but  the 
right  to  punitive  damages  does  not  at- 
tach as  matter  of  law,  because  the 
first  issue  was  found  for  the  plaintiff. 
*The  right  under  certain  circumstances 
to  recover  damages  of  this  char&cter  is 
well  established  with  us;  but,  as  said 
in  Holmes  v.  Carolina  C.  R.  Co.  (1886) 
94  N.  C.  318,  such  damages  are  not  to 
be  allowed  "unless  there  is  an  element 
of  fraud,  malice,  gross  negligence,  in- 
sult, or  other  cause  of  aggravation,  in 
the  act  which  causes  the  injury."  And 
again,  in  the  concurring  opinion  in 
Ammons  v.  Southern  R.  Co.  (1905) 
140  N.  C.  200,  52  S.  E.  731,  19  Am.  Neg. 
Rep.  474,  it  is  said:  "Such  damages 
are  not  allowed  as  a  matter  of  course, 
but  only  when  there  are  some  features 
of  aggravation,  as  when  the  wrong  is 
done  wilfully,  or  under  circumstances 
of  opx)ression,  or  in  a  manner  which 
evinces  a  reckless  and  wanton  disre- 
gard of  the  plaintiff's  rights."  *  Stan- 
ford V.  A.  F.  Messick  Grocery  Co. 
(1906)  143  N.  C.  427,  65  S.  E.  818. 
"This  court  has  said  in  many  cases 
that  punitive  damages  m^  be  allowed, 
or   no^  as  the  jury  see  proper ; 
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but  they  have  no  right  to  allow  them 
unleaa  they  draw  from  the  evidence  the 
conclusion  that  the  wrongful  act  was 
accompanied  by  fraud,  malice,  reck- 
lessness, oppression,  or  oilier  wilful 
and  wanton  aggravation  on  the  part 
of  the  defendant.  In  such  cases  the 
matter  is  within  the  sound  discretion 
of  the  jury.'  Hayes  v.  Southern  R.  Go. 
<1906)  141  N.  C  199,  53  S.  E.  848.  'In 
this  court  the  doctrine  is  well  settled 
that  in  actions  of  tort  the  jury,  in 
addition  to  the  sum  awarded  by  way  of 
compensation  for  the  plaintiff's  injury, 
may  award  exemplary,  punitive,  or 
vindictive  damages,  sometimes  called 
smart  money,  if  the  defendant  has  act- 
ed wantonly,  or  oppressively,  or  with 
such  malice  aa  implies  a  spirit  of  mis- 
chief or  criminal  Indifference  to  civil 
obligations.  But  such  guilty  intention 
on  the  part  of  the  defendent  is  re- 
quired in  order  to  charge  him  with 
exemplary  or  punitive  damages.*  Lake 
Shore  M.  S.  R.  Co.  v.  Prentice  (1893) 
147  U.  S.  101,  37  L.  ed.  97,  13  Sup.  Ct. 
Rep.  261.  "While  every  legal  wrong 
entities  the  party  injured  to  recover 
damages  sufficient  to  compensate  for 
the  injury  inflicted,  not  every  legal 
wrong  entitles  the  injured  party  to 
recover  exemplary  damages.  To  war- 
rant the  allowance  of  such  damages 
the  act  complained  of  must  not  only 
be  unlawful,  but  it  must  also  partake 
somewhat  of  a  criminal  or  wanton 
nature.  And  so  it  is  an  almost 
universally  recognised  rule  that  such 
damages  may  be  recovered  in  cases, 
and  in  only  such  cases,  where  the 
wrongful  act  complained  of  is  char- 
acterized by  some  such  circumstan- 
ces of  aggravation  as  wilfulness,  wan- 
tonness, malice,  oppression,  brutality, 
insult,  recklessness,  gross  negligence, 
or  gross  fraud  on  the  part  of  the  de- 
fendant.' 8  B.  C.  L.  586.  'In  order 
that  there  may  be  a  recovery  of 
exemplary  damages,  there  must  be 
present  in  the  circumstances  some 
element  of  malice,  fraud,  or  gross 
negligence;  otherwise  the  measure  of 
damages  is  such  an  amount  as  will 
constitute  a  just  and  reasonable  com- 
pensation for  the  loss  sustained,  and. 
nothing  more.  In  other  words,  the 
wrongs  to  which  exemplary  damages 
are  applicable  are  those  which,  besides 


violating  a  right  and  inflicting  actual 
damages,  import  insult,  fraud,  or  op- 
pression, and  are  not  merely  injuries, 
but  injuries  inflicted  in  a  spirit  of 
wanton  disregard  of  the  rights  of 
others.'  17  C.  J.  974.  It  follows,  there- 
fore,  as  it  was  incumbent  on  the 
plaintiff  to  show  circumstances  of 
aggravation,  in  addition  to  the  malice 
implied  by  law  from  the  conduct  of  the 
defendant  In  causing  the  separation 
of  the  plaintiff  and  his  wife,  which 
was  necessary  to  sustain  a  recovery  of 
compensatory  damages,  and  as  the 
evidence  was  conflicting  as  to  the 
conditions  which  brought  about  the 
alienation  and  separation,  it  was  error 
to  charge  the  jury  they  could  award 
punitive  damages,  without  explaining 
to  them  tiiat  each  damages  could 
not  be  awarded  unless  the  defendant 
acted  from  personal  ill  will  to  the 
plaintiff,  or  wantonly,  or  opprMsive- 
ly,  or  from  reckless  indifference  to  his 
rights." 

It  is  the  province  of  the  jury  to  d&* 
termine  the  allowance  of  exemplary 
damages,  and  it  is  error  for  the  court 
not  only  to  give  coercive  instructions 
as  to  the  allowance  of  such  damages, 
but  to  advise  the  allowance  "on  the 
grounds  of  public  policy  and  for  the 
protection  of  the  home."  Browning 
V.  Jones  (1894)  52  lU.  App.  697. 

In  DeFord  v.  Johnson  (1915)  — 
Mo.  — ,  177  S.  W.  577,  the  question 
of  exemplary  damages  in  an  action 
for  alienation  of  a  wife's  affections 
was  held  properly  left  to  tiie  jury, 
where  there  was  evidence  that  the 
plaintiff's  wife,  before  she  became  ac- 
quainted with  the  defendant,  was  a 
good  wife,  and  that  subsequently,  be- 
cause of  her  intimacy  with  defendant, 
the  plaintiff  and  his  wife  went  to  an- 
other state,  and  that  the  defendant 
wrote  her  salacious  letters  in  which 
he  entreated  her  to  stick  to  him  and 
obtain  a  divorce  from  the  plaintiff, 
and  save  her  money  to  help  fight  her 
husband.  The  court  here  said:  "Pu- 
nitive damages  are  no  anomaly  in  the 
administration  of  tiie  common  law. 
By  their  allowance  the  burden  of  a 
wilful  wrong  is  distributed  to  the 
shoulders  of  those  who  ought  in  good 
conscience  to  bear  it.  One  might, 
through  unjustifiable  carelessness,  or 


Digitized  by  Google 


1820 


AMERICAK  LAW  REPORTS,  ANNOTATED.        [16  A.LJt. 


under  an  honest  but  mistaken  belief 
that  he  was  justified  in  doing  so, 
destroy  the  favorite  dog  upon  which 
the  owner  had  set  his  affections.  In 
such  a  case,  although  the  value  of  the 
animal  might  bear  slight  proportion 
to  the  pain  inflicted  by  the  loss,  the 
law  would  content  itself  with  an 
award  of  damages  to  the  extent  of  the 
pecuniary  injury.  But  if  the  wrong- 
doer had  acted  purposely  with  the 
intention  of  inflicting  distress  upon 
his  neighbor,  to  whom  an  attempt  to 
recover  the  slight  compensation  repre- 
sented by  the  value  of  the  animal 
would  be  attended  with  prohibitive 
expense  and  difficulty,  the  law  ought 
to,  and  would,  afford  practical  redress 
by  the  addition  of  punitory  damages. 
So,  if  a  man  covet  his  neighbor's  wife, 
and  by  his  action  corrnpt  her,  it  no 
more  consists  with  private  justice  than 
with  pu|}lic  policy  that  the  law  should 
permit  him  to  appropriate  her  to  him- 
self at  a  price  to  be  fixed  by  a  jury  at 
the  money  value  of  those  elements 
which  enter  into  the  assessment  of 
compensatory  damages.  It  is  not  to  be 
tolerated  that  a  man  should  be  permit- 
ted to  acquire  by  wilful  trespass  that 
which  his  neighbor  will  not  sell.  To 
prevent  such  wrongs,  as  well  as  to 
afford  redress  when  they  are  commit- 
ted, punitory  damages  are  allowed  in 
every  case  of  injury  from  a  wrongful 
act,  intentionally  done,  without  juBt 
cause  or  excuse.'' 

In  Jennings  Cooper  (1921)  — 
Mo.  App.  —  230  S.  W.  826,' an  Instruc- 
tion in  an  action  for  alienation  of  a 
husband's  affections  was  held  correct, 
in  which  the  jury  were  told  that  there 
was  no  law  which  required  them  to 
give  punitive  damages  over  and  above 
compensatory  damages,  but  that  if, 
under  the  evidence  and  instructions, 
they  found  for  the  plaintiff,  and  should 
further  find  from  the  evidence  that, 
in  alienating  the  affections  of  the  hus- 
band, the  defendant  "acted  recklessly 
and  in  wanton  disregard  of  the  rights 
of  plaintiff,"  the  jury  might,  if  they 
saw  proper  to  do  so,  after  assessing 
her  actual  damages,  add  tiiereto  such 
exemplary  or  punitive  damages  as, 
under  all  the  facts  and  circumstances, 
the  defendant  ought  to  pay  by  way  of 


punishment,  the  court  holding  that 
the  instruction  was  not  erroneous  in 
using  the  words,  "recklessly  and  in 
wanton  disregard  of  plaintiff's  rights,** 
Instead  of  the  word  "maliciously,'^ 
stating  that  one  of  the  meanings  of 
the  word  '*wanton"  was  "heartlessly; 
evincing  a  wleked  or  miachievona 
intent" 

In  England,  in  early  actions  for 
criminal  conversation  and  alienation 
of  affections,  as  well  as  in  cases  of 
similar  claims  under  the  Matrimonial 
Causes  Act,  it  is  held  that  the  dam- 
ages recoverable  are  merely  compen- 
satory, and  that  punitive  damages 
cannot  be  had.  James  v.  Biddington 
(1834)  6  Car.  &  P.  (Eng.)  689;  WU- 
ton  V.  Webster  (1835)  7  Car.  &  V. 
(Eng.)  198;  Eeyes  v.  Eeyes  (1886)  L. 
R.  11  Frob.  Div.  (Enc.)  100,  55  L.  J. 
Prob.  N.  S.  64,  84  Week.  Rep.  791; 
Evans  v.  Evans,  L.  R.  [1899]  Prob. 
(Eng.)  195.  68  L.  J.  Prob.  N.  S.  70, 
81  L.  T.  N.  S.  60;  Darbishire  v.  Darbi- 
shire  (1890)  62  L.  T.  N.  S.  (Eng.) 
664,  54  J.  P.  408;  Butterworth  v.  But- 
terworth,  L.  R.  [1920]  Prob.  (Eng.) 
126,  89  L.  J.  Prob.  N.  S.  161,  122  L. 
T.  N.  S.  804,  86  Times  L.  R.  265. 

And  in  some  of  the  Americ&n  cases 
it  has  been  held  that  compensatory 
damages,  and  not  exemplary  damages, 
are  recoverable  in  actions  for  alien- 
ation of  affections.  French  v.  Beane 
(1894)  19  Colo.  504,  24  L.R.A.  387,  36 
Pac.  609;  Phillips  v.  Thomas  (1912) 
70  Wash.  633,  42  L.RJL(N.S.)  688,127 
Pac.  97,  Ann.  Cas.  1914B,  800. 

h.  RegulatUtn  by  statute. 

In  some  jurisdictions  the  allowance 
of  punitive  or  exemplary  damages  is 
regulated  by  statute. 

Thus,  in  Moelleur  v.  Moellenr 
(1918)  -66  Mont  30,  178  Pac  419, 
where  a  statute  authorized  such  dam- 
ages when  the  defendant  had  been 
guilty  of  malice,  it  was  held  that  a 
recovery  of  punitive  damages  might 
be  had  in  an  action  for  alienation  of 
affections,  as  malice  might  be  implied. 

And  in  Williams  v.  Williams  (1894) 
20  Colow  61,  87  Pac.  614,  where  the  ac- 
tion for  alienation  of  affections  of  a 
husband  arose  after  Seas.  Laws  1889, 
p.  64,  restoring  exemplary  damages. 
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the  injury  was  lield  a  "wrong  done  to 
the  person"  within  thp  meaning  of  the 
statute  providing  for  exemplary  dam- 
ages. The  court  said:  "The  cause  of 
action  in  this  case  arose  after  the  tak- 
ing effect  of  the  act  restoring  exem- 
plary damages.  Sess.  Laws  1889,  p.  64. 
But  it  is  insisted  that  the  injury  com- 
plained of  was  not  a  wrong  done  to 
the  person  of  plaintiff.  As  we  have 
seen,  anyone  who  wrongfully  induces 
a  husband  to  desert  and  abandon  his 
wife  comniits  an  actionable  injury 
against  the  wife.  Such  injury  is  a 
wrong  done  to  the  wife  as  an  individu- 
al— as  a  person.  The  statute  does  not 
specify  that  the  wrong  shall  be  a  phys- 
ical or  bodily  izyury.  On  the  con- 
trary, it  allows  exemplary  damages 
whoi  the  injury  complained  of  shall 
be  attended  by  circumstances  of 
fraud,  malice,  or  insult,  or  a  wanton 
and  reckless  disregard  of  the  injured 
party's  rights  and  feelings.'  These 
words  clearly  import  wrongs  and  in- 
juries other  than  mere  bodily  wounds 
or  pecuniary  losses.  They  include,  as 
well,  injuries  affecting  the  mind  and 
sensibilities  of  the  individual,  which 
are  often  more  grievous  and  painful 
than  mere  material  injuries.  The 
whole  language  of  the  act,  construed 
together,  forbids  that  the  words 
'wrong  done  to  the  person'  should  be 
restricted  to  physical  or  bodily  inju- 
ries." 

In  Lindblom  v.  Sonstelle  (1901)  10 
N.  D.  140,  86  N.  W.  357,  where  a  stat- 
ute authorized  the  assessing  of  ex- 
emplEHT  damages  in  case  the  defend- 
ant had  been  guilty  of  oppression, 
fraud,  or  malice,  actual  or  presumed, 
an  instruction  in  an  action  for  ma- 
liciously alienating  the  wife's  affec- 
tion^  was  held  erroneous,  where  it 
told  the  jury  that  they  might  add  such 
an  amount  for  exemplary  damages  as 
they  saw  fit;  since  they  should  have 
been  told  that  exemplary  damages 
could  be  allowed  only  when  fraud  or 
malice  existed,  and  that  the  amount  of 
such  damages  should  be  assessed 
after  weighing  all  of  the  evidence, 
both  incriminatory  and  mitigatory. 

II.  Wealth  of  parties  as  etemettt. 

Where  punitive  or  exemplary  dam- 


ages are  allowed  in  actions  for 
alienation  of  affections,  it  is  held  that 
the  wealth  or  financial  ccmdition  of 
the  defendant  is  a  proper  element  for 
the  jury  to  consider  in  finding  the  dam- 
ages. 

IllinoisL— Taylor  v.  Wilcox  (1914) 
188  III.  App.  18. 

Kansas.— White  v.  White  (1907)  76 
Kan.  82,  90  Pac.  1087. 

Maine. — ^Aubibert  v.  Michand  (1920) 
119  Me.  295,  111  Atl.  805. 

Missouri — Nichols  v.  Nichols 
(1898)  147  Mo.  387,  48  S.  W.  947; 
Leavell  v.  Leavell  (1905)  114  Mo.  App. 
24,  89  S.  W.  55. 

North  Carolina. — Johnson  v.  Allen 
(1888)  100  N.  C.  131.  6  S.  E.  666. 

Vermont. — Miller  v.  Pearce  (1918) 
86  Vt.  822,  43  L.RJ^.(N.S.)  882,  86 
Atl.  620. 

Wisconsin.— White  v.  White  (1909) 
140  Wis.  538,  133  Am.  St.  Rep.  1100. 
122  S.  W.  1051. 

The  court  in  Leavell  v.  Leavell 
(Ho.)  supra,  said:  "Exemplary  or 
punitive  damages  are  allowed  to  the 
injured  parly  above  and  beyond 
what  is  allowed  him  as  compensa- 
tion. The  object  of  the  law  is  to 
punish  the  defendant,  in  addition  to 
compelling  him  to  compensate  the 
plaintiff.  As  the  extent  of  a  man's 
means  enters  largely  into  one's  judg- 
ment in  fixing  upon  a  sum  which  would 
punish  him,  his  wealth  may  be  shown 
tiiat  the  jury  may  consider  what  sum 
would  be  a  punishment  to  him,  it  being 
readily  seen  that  $1,000  would  not  be 
any  more  punishment  to  some  than 
$100  would  be  to  others  of  less  finan- 
cial worth.  So,  therefore,  in  such 
actions  as  slander,  libel,  assault  and 
battery,  seduction,  and  other  aggravat- 
ed torts,  the  plaintiff  may  show  the 
defendant's  wealth  in  aid  of  the  meas- 
urement of  his  punishment." 

And  in  actions  for  criminal  conver- 
sation, where  exemplary  or  punitive 
damages  are  allowed,  the  financial 
ability  of  the  defendant  is  a  proper 
element  to  be  considered  on  the  ques- 
tion of  damages.  Browning  v.  Jones 
(1894)  52  in.  App.  597;  Silvemail  v. 
Westerman  (1882)  11  Luzerne  Leg. 
Reg.  (Pa.)  5. 

And  in  Matheis  v.  Mazet  (1894)  164 
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Pa.  680,  80  Atl.  484,  where  recovery 
was  sought  for  crim.  con.,  it  was  held 
that  in  fixing  punitive  damages  the 
jury  should  not  impose  the  same 
amount  in  the  case  of  a  poor  man  as  of 
a  rich  one,  since  there  is  a  difference 
in  a  penalty  as  between  a  rich  and  a 
poor  man,  as  what  would  not  amount 
to  anything  by  way  of  penalty  to  the 
former  might  be  absolutely  ruinous  to 
the  latter. 

And  in  Peters  v.  Lake  (1872)  66 
IIL  206,  16  Am.  Rep.  693,  an  action  for 
crim.  con.,  the  pecuniary  ability  of  the 
defendant  was  held  a  proper  subject 
of  inquiry  with  a  view  to  the  question 
of  exemplary  damages,  and  evidence  of 
the  pecuniary  circumstances'  of  the 
parties  was  also  held  admissible;  but, 
where  the  case  was  tried  some  years 
after  the  injury,  evidence  that  the 
plaintiff  was  a  bankrupt  at  the  time  of 
the  trial  was  held  to  be  inadmissible. 

And  in  White  v.  White  (1909)  140 
Wis.  688,  133  Am.  St.  Rep.  1100,  122 
S.  W.  1061,  an  action  against  the 
parents  of  plaintiff's  husband  for 
alienation  of  his  affections,  punitory 
damages  were  held  properly  allowed, 
although  one  of  the  defendants  was 
without  property  and  the  other  was 
possessed  of  considerable  means. 

But  it  has  been  held  in  an  action 
for  alienation  of  a  husband's  affec- 
tionB,  where  there  are  two  defend- 
ants, that  evidence  of  the  wealth  of 
one  of  them  is  not  admissible  for 
the  purpose  of  measuring  punitive 
damages,  since  the  judgment  must  be 
in  solido.  Leavell  v.  Leavell  (1905) 
114  Ho.  App.  24.  89  S.  W.  66. 


In  some  cases  imnitory  damages,  in 
actioBB  for  alienation  <tf  a  husband's 
affections,  are  not  allowed,  and  where 
this  is  true  evidence  of  the  defendant's 
wealth  cannot  be  taken  into  consider- 
ation on  fixing  damages.  Phillips  v. 
Thomas  (1912)  70  Wash.  633,  42  L.R.A. 
(N.S.)  682,  127  Pac.  97,  Ann.  Cas. 
1914B,  800. 

And  in  Keyes  v.  Eeyes  (1886)  L.  R. 
11  Prob.  Div.  (Eng.)  100,  55  L.  J.  Prob. 
N.  S.  54,  34  Week.  Rep.  791,  it  was  held 
that  in  an  action  against  a  corespond- 
ent all  that  the  law  permits  the  jury 
to  do  is  to  give  compensation  for  the 
loss  which  the  husband  has  sustained^ 
and  that  they  cannot  give  damages  to 
punish  the  defendant,  and  that  the 
latter's  means  are  not,  therefore,  te 
be  considered  in  fixing  the  damages. 

And  in  Bikker  v.  Bikker  (1892)  67 
L.  T.'N.  S.  (Eng.)  721, 1  Reports,  496,  it 
was  held  that  in  fixing  damages  against 
a  corespondent,  charged  with  adultery 
with  petitioner's  wife,  the  position  or 
wealth  of  the  defendant  was  not  to  be 
considered,  but  that  the  real  question 
to  consider  was  the  injury  done  to  the 
petitioner. 

It  is  held  that,  although  the  amount 
of  compensation  cannot  depend  on  the 
wealth  or  poverty  of  the  corespondent, 
yet  the  way  in  which  he  has  used  bis 
wealth  in  gaining  his  end  is  relevant. 
Butterworth  v.  Butterworth,  L.  R. 
[1920]  Prob.  (Eng.)  126,89  L.  J.  Prob. 
N.  S.  161, 122  L.  T.  N.  S.  804,  36  Times 
L.  R.  265;  Cowing  v.  Cowing  (1863)  38 
L.  J.  Prob.  N.  S.  (Eng.)  149;  James 
V.  Biddington  (1884)  6  Car.  &  P. 
(Eng.)  689.  J.  T.  W. 


A.  WENTWORTH  ERICKSON,  Respt, 

V. 

SILVANUS  J.  MAGY,  Appt 

JTw  ^orlB  Court  of  Appeals  —  ^pHl  19,  IMt, 

(281  N.  Y.  86,  131  N.  E.  744.) 

Writ  —  publication  of  spmmons  —  statntory  authority  —  effect  of  Federal 
statate. 

1.,  A  statutory  provision,  authorizing  publication  of  summons  where 
an  attempt  to  commence  action  before  the  expiration  of  the  limitation 
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period  failed  and  the  limitation  period  would  have  expired  within  sixty 
days  next  precedinsr  application  for  leave  to  proceed  by  publication  if 
the  attempt  to  conmience  the  action  had  not  been  made,  does  not  apply 
where  the  defendant  is  in  the  military  service  of  the  United  States,  and 
the  Federal  statute  provides  that  the  period  of  such  service  shall  not  be 
included  in  computinsr  the  limitation  period. 

[See  note  on  this  question  beginning  on  page  1327.] 


—  provisions  for  snbstitated  service  — 

strict  construction. 

2.  Statutory  provisions  for  substi- 
tuted service  of  process  must  be 
strictly  construed  and  fully  carried  out 
to  confer  jurisdiction  upon  the  court. 

[See  21  R.  C.  L.  1280.] 
Umitatioii  of  actions  —  su^ensifmof 

statate  —  power  ot  Congress. 

S.  Congress  had  authority  to  sus- 
pend the  running  of  the  Statute  of 
Lomitations  in  favor  of  persons  in  mil- 
itary service  during  the  period  of  the 
war* 

[See  note  in  9  A.L.R.  81.] 


Conflict  of  laws  —  state  and  Federal 
—  amendmmt  of  statute  of  limita- 
tions. 

4.  A  state  statute  limiting  the  time 
within  which  action  may  be  brought 
on  promissory  notes  was  modified  and 
amended  by  the  Federal  statute,  pro- 
viding that  the  term  of  military  serv- 
ice of  a  defendant  should  not  be 
included  in  computing  the  period  lim- 
ited for  bringing  action,  as  though  it 
had  been  enacted  1^  the  state  legisla- 
ture. 

[See  note  In  9  AX.R.  16.] 


Appeal  by  defendant  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court,  Fourth  Department,  so  far  as  it  affirmed  an  order  of  a 
Special  Term  for  Monroe  County,  denyinsr  a  motion  to  vacate  and  set 
aside  service  of  summons  by  publication  upon  defendant.  Reversed, 
Statement  by  Chase,  J. :  pers,  including  an  affidavit  in  which 

The  defendant  is,  and  at  all  times    it  was  stated  that  *'there  has  not 


herein  mentioned  was,  a  resident  of 
the  county  of  Livingston  in  this 
state.  On  the  29th  day  of  June, 
1912,  he  made  and  delivered  to  the 
plaintiff  his  promissory  note,  dated 
that  day,  for  $22,704.04,  payable 
with  interest  on  demand.  The  note 
has  not  been  paid.  On  the  1st  day 
of  June,  1918,  the  defendant  entered 
the  military  service  of  the  United 
States,  and  departed  from  and  re- 
mained out  of  this  state  until  sub- 
sequent to  his  discharge  from 
military  service  on  July  10,  1919. 
After  the  defendant  left  this  state, 
and  in  June,  1918,  the  plaintiff  de- 
livered a  summons  and  complaint  in 
the  supreme  court  on  said  note,  to 
the  sheriff  of  Livingston  county  for 
service.  It  was  returned  unserved, 
because,  as  certified  by  said  sheriff, 
he  was  unable  to  find  the  defendant 
in  said  county.  On  July  16,  1918, 
an  order  was  granted,  directing  the 
service  of  the  summons  by  publica- 
tion. The  order  was  based  upon  pi^ 


been,  to  the  best  of  deponent's 
knowledge  and  belief,  any  exception 
suspending  the  running  of  the  Stat- 
ute of  Limitations  on  said  cause  of 
action  or  enlar^ng  the  time;  and 
that  the  limitation  for  the  time  for 
bringing  this  action,  as  prescribed 
by  chapter  4  of  the  Code  of  Civil 
Procedure,  would,  as  deponent  is 
advised  and  believes,  have  expired 
within  sixly  days  next  preceding 
this  application  if  such  attempt  to 
commence  the  action,  as  aforesaid, 
had  not  been  made." 

The  summons  was  thereafter  pub- 
lished in  accordance  with  the  terms 
of  the  order,  A  motion  was  made  to 
set  aside  the  service  of  the  sum- 
mons, which  motion  was  denied. 
An  appeal  was  taken  from  that  or- 
der to  the  appellate  division.  The 
appellate  division  modified  the  order 
of  the  special  term  so  far  as  it  re- 
lated to  the  judgment  that  had  been 
entered  upon  the  alleged  default  of 
the  defendant  after  the  publicaUon 
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of  the  suininonsi  but  unanimoiuly 
affirmed  the  order  so  far  as  it  denied 
the  motion  to  set  aside  the  order  of 
publication.  Erickson  v.  Macy,  194 
App,  Div.  950,  185  N.  Y.  Supp.  926. 

The  appellate  division  thereafter 
granted  leave  to  appeal  to  this  court 
(185  N.  Y.  Supp.  927),  and  in  the 
order  certified  that,  in  its  opinion, 
four  questions  of  law  ought  to  be 
reviewed  by  this  court,  viz. : 

"(1)  Did  the  Act  of  Congress  of 
March  8,  1918,  known  as  Soldiers' 
and  Sailors'  Relief  Act,  extend  the 
New  York  state  statutes  limiting 
the  periods  of  time  to  enforce  a  civil 
remedy  against  persons  engaged  in 
military  service  of  the  United  States 
for  the  period  of  such  service? 

"(2)  Did  the  justice  of  the  su- 
preme court,  by  whom  the  order  of 
July  16,  1918,  in  this  action,  was 
made,  directing  service  of  the  sum- 
mons herein  upon  the  defendant  by 
publication,  have  authority  and  ju- 
risdiction under  subdivision  6  of  § 
488  of  the  Code  of  Civil  Procedure 
of  the  state  of  New  York,  In  view  of 
the  said  Act  of  Congress  of  March 
8,  1918,  to  grant  the  said  order  of 
publication  ? 

"(3)  Had  the  limitation  of  time 
in  which  to  commence  the  action  ex- 
pired at  the  time  the  said  order  was 
applied  for  and  granted,  except  for 
the  plaintiff's  attempt  to  commence 
the  action  by  the  delivery  of  the 
summons  to  tiie  sheriff? 

"(4)  Would  such  limitation  of 
time  have  expired  within  sixly  days 
next  preceding  the  application  for 
such  order,  if  the  time  had  not  been 
extended  by  the  attempt  to  com- 
mence the  action?" 

John  Van  Voorhisf  Sons,  for  appel- 
lant: 

The  Act  of  Congreas  of  March  8, 
1918,  extended  the  New  York  state 
Statute  of  Limitations  to  persons  en- 
gaged in  military  service  for  the  peri- 
od of  such  service. 

Stewart  v.  Kahn  (Stewart  v.  Bloom) 
11  Wall.  493,  20  L.  ed.  176;  Mayfield 
V.  Richards,  115  U.  S.  137,  29  L.  ed. 
334,  5  Sup.  Ct.  Rep.  1187;  Hoffman  v. 
Charlestown  Five  Cents  Sav.  Bank, 
281  Mass.  324,  121  N.  E.  15;  Konkel 
v.  State,  168  Wis.  335,  170  N.  W.  716: 


The  Jastiee  was  without  jurisdiction 
to  grant,  the  order  directing  service  of 
Bununons  upon  the  defendant  by  pub- 
lication, because  the  limitation  of  time 
to  commence  the  action  had  not  ex- 
pired at  the  time  the  order  was  ap- 
plied for  and  granted. 

Taylor  v.  Fenn,  162  App.  Div.  930, 
147  N.  Y.  Supp.  1145;  Clarkson  v. 
Butler,  178  App.  Div.  148,  X59  N.  Y. 
Supp.  348. 

The  provisions  of  chapter  4  of  the 
Code  of  Civil  Procedure,  excepting 
those  which  refer  to  periods  of  time 
within  which  various  classes  of  ac- 
tions specified  therein  must  be  com- 
menced, apply  to  all  otiier  limitations 
specially  prescribed  by  law,  as  provid- 
ed in  subd.  1  of  §  414  of  the  Code. 

Hayden  v.  Pierce,  144  N.  Y.  512,  89 
N.  E.  638;  Titus  v.  Poole,  146  N.  Y. 
414,  40  N.  E.  228;  Hamilton  v.  Royal 
Ins.  Co.  156  N.  Y.  827,  42  L.R.A.  485, 
50  N.  E.  863;  Conolly  V.  Hyama,  176  N. 
Y.  403,  68  N.  E.  662;  HcEnight  v.  New 
York,  186  N.  Y.  35,  78  N.  E.  576;  Shar- 
row  v.  Inland  Lines,  214  N.  Y.  101, 
L.K.A.1915E,  1192,  108  N.  E.  217,  Ann. 
Cas.  1916D,  1236. 

Statutes  providing  for  substituted 
service  must  be  complied  with  in  every 
detail  to  confer  jurisdiction  to  grant 
orders  for  such  service,  and  the  direc- 
tion thereof  must  be  strictly  pursued. 

Korn  V.  Llpman,  201  N.  Y.  404,  94 
N.  E.  861 ;  Kenne<^  v.  Lamb,  182  N.  Y. 
228,  108  Am.  St.  Rep.  800,  74  N.  E. 
834;  Gay  v.  Ulrichs,  136  App.  Div.  809, 
121  N.  Y.  Supp.  726;  Murphy  v.  Frank- 
lin Sav.  Bank,  131  App.  Div.  759,  116 
N.  Y.  Supp.  228;  McLaughlin  v.  Mc- 
Cann,  123  App.  Div.  67,  107  N.  Y. 
Supp.  762;  Empire  City  Sav,  Bank  v. 
Silleek,  98  App.  Div.  139,  90  N.  Y. 
Supp.  561,  affirmed  in  180  N.  Y.  541,  73 
N.  E.  1123;  Haight  v.  Husted,  4  Abb. 
Pr.  348;  Wortitoan  v.  Wortman,  17 
Abb.  Pr.  66;  Kendall  v,  Washburn,  14 
How.  Pr.  380;  Hallett  v.  Righters,  13 
How.  Pr.  43;  Peck  v.  Cook,  41  Barb. 
649;  WhitoD  v.  Morning  Journal  Asso. 
28  Misc.  299,  50  N.  Y.  Supp.  899; 
Waters  v.  Waters,  7  Misc.  519,  27  N. 
Y.  Supp.  1004;  Market  Nat  Bank  v. 
Pacific  Nat.  Bank,  89  N.  Y.  397. 

Mr.  Edward  Harris  for  respondent 

Chase,  J.,  delivered  the  opinion  of 
the  court: 

Whenever  it  is  necessary  to  deter- 
mine whetiier  jurisdiction  has  been 
obtained  over  a  defendant  in  an  ac- 
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tton  by  service  of  the  Bummons  in 
some  way  other  than  by  personal 
service  thereof,  it  must  be  remem- 
bered that  the  general  rule  in  regard 
to  the  service  of  process,  established 
by  centuries  of  precedent,  is  that 
process  must  be  served  personally, 
within  the  jurisdiction  of  the  court* 
upon  the  person  to  be  affected  there- 
by. Substituted  service,  when  pro- 
vided by  statute,  is  in  derogation  of 
such  general  rule, 
SJ'«K«Tatl«"'  and  consequently 
directions  there- 
of 'must  be  strictly 
construed  and  fully  carried  out  to 
confer  any  jurisdiction  upon  the 
court.  Kom  v.  Lipman,  201  N.  Y. 
404,  94  N.  E.  861. 

By  the  Code  of  Civil  Procedure  it 
is  provided  tiiat  an  action  upon  a 
contract  obligation  or  liability,  ex- 
press or  implied,  must  be  com- 
menced within  six  years  after  the 
cause  of  action  has  accrued.  Sec- 
tion 882. 

By  an  act  of  Congress  passed 
March  8,  1918,  known  as  the  "Sol- 
diers* and  Sailors'  Civil  Relief  Act," 
it  is  provided  that  "the  period  of 
military  service  shall  not  be  includ- 
ed in  computing  any  period  now  or 
hereafter  to  be  limited  by  any  law 
for  the  bringing  of  any  action  by  or 
against  any  person  in  military  serv- 
ice or  by  or  against  his  heirs,  execu- 
tors, administrators,  or  assigns, 
whether  such  cause  of  action  shall 
have  accrued  prior  to  or  during  the 
period  of  such  service."  40  Stat,  at 
L.  443.  chap.  20,  Comp.  Stat.  § 
8078i,  Fed.  Stat.  Anno.  Supp.  1918, 
p.  816. 

The  enactment  of  that  section  by 
Congresa  waa  within  its  power. 

Stewart  v.  Kahn 
(Stewart  v.  Bloom) 
11  Wall.  493,  20  L. 
ed.  176 ;  Mayfield  v. 
Richards,  115  U.  S. 
187,  29  L.'  ed.  834,  5  Sup.  Ct  Rep. 
1187;  Second  Employers'  Uabili^ 
Cases  (Mondou  v.  New  York,  N.  H. 
&  H.  R.  Co.)  223  U.  S.  1,  56  L.  ed. 
827,  38  L.R.A.(N.S.)  44, 32  Sup.  Ct. 


Mmitattaa  •< 
KCtlona—aaapem- 
•Ion  oC  at«t«t* 
xpowcr  of 


Rep.  169,  1  N.  C.  a  A.  876;  Hoff- 
man v.  Charlestown  Five  Cents  Sav. 
Bank.  231  Mass.  324,  121  N.  E.  15; 
Grand  Trunk  Western  R.  Co.  v. 
Thrift  Trust  Co.  68  Ind.  App.  198, 
115  N.  E.  685;  Konkel  v.  State,  168 
Wis.  835,  170  N.  W.  715;  Pierrard 
V.  Hoch,  97  Or.  71,  184  Pac.  494, 
191  Pac.  328. 

The  laws  of  the  United  States,, 
constitutionally  enacted,  are  the 
laws  of  the  individual  states  and  of 
all  the 'people  of  the  United  States. 
It  was  said  by  Chief  Justice  Mar- 
shall, in  M'CuIloch  v.  Maryland,  4 
Wheat.  816,  4  L.  ed.  679,  that  the 
nation,  on  those  subjects  on  which 
it  can  act,  must  necessarily  bind  its- 
component  parts. 

The  United  States  Constitution^ 
article  6,  subdivision  2,  declares: 
"This  Constitution,  and  the  laws  of 
the  United  States  which  shall  be 
made  in  pursuance  thereof;  and  all 
treaties  made,  or  which  shall  be 
made,  under  the  authority  of  the 
United  States,  shall  be  the  supreme 
law  of  the  land;  and  the  judges  in 
every  state  shall  be  bound  thereby, 
an3i;hing  in  the  Constitution  or  laws 
of  any  state  to  the  contrary  notwith- 
standing." 

By  said  Civil  Relief  Act  it  is 
further  expressly  provided:  "The 
provisions  of  this  act  shall  apply  to 
the  United  States,  the  several  states 
and  territories,  the  District  of 
Columbia,  and  all  territory  subject 
to  the  jurisdiction  of  the  United 
States,  and  to  proceedings  com- 
menced in  any  court  therein,  and 
shall  be  enforced  through  the  usual 
forms  of  procedure  obtaining  in 
such  courts  or  under  such  regula- 
tions as  may  be  by  them  pre- 
scribed." Comp.  Stat.  §  3078iaaa, 
Fed.  Stat.  Anno.  Supp.  1918,  p.  813. 

The  Code  provision  of  this  state 
prescribing  the  time  within  which 
an  action  can  be 

brought  on  a  prom-  fJ^SVlifd  Ka- 
iSBOiy  note  after  the  eFai-amciidMei* 
cause  of  action  ac-  uUiSuo^ 
crues  was,  by  said 
Civil   Relief  Act,   modified  imd 
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amended  as  if  the  Federal  statute 
had  been  enacted  by  the  legislature 
of  this  state  and  included  as  an 
amendment  in  our  Code  of  Civil 
Procedure. 

The  Federal  statutes  quoted  do 
hot  affect  the  jurisdiction  of  the 
courts  of  this  state,  or  in  any  way 
prescribe  or  stay  proceedings  there- 
in. They  simply  extend  the  time  in 
which  an  action  can  be  commenced 
against  a  person  in  military  service, 
by  enacting  that  the  period  of  mili- 
tary service  "shall  not  be  included 
in  computing  any  period  now  or 
hereafter  to  be  limited  by  any  law 
for  the  bringing  of  any  action  by  or 
against"  such  person.  The  plaintiff 
was  mistaken  in  stating  to  the 
•court}  on  the  application  for  the  or- 
der of  publication,  that  there  had 
tiot  been  any  exception  extending 
the  running  of  t^e  Statute  of  Limi- 
tations on  his  cause  of  action,  or  en- 
larging the  time.  The  time  for  the 
commencement  of  an  action  on  the 
note  had  been  extended  and  en- 
larged by  the  period  of  military 
service  of  the  defendant.  The  order 
was  granted  upon  the  theory  that 
under  §  382  of  the  Code  of  Civil  Pro- 
cedure the  time  for  the  commence- 
ment of  an  action  on  the  note  would 
expire  on  the  29th  day  of  June, 
1918,  and  that  an  order  directing 
tiie  service  of  the  summons  upon  the 
defendant  by  publication  could  be 
made  pursuant  to  §  438,  subdivision 
6,  of  the  Code  of  Civil  Procedure. 
That  subdivision  of  said  section  pro- 
vides that  "where  the  defendant  is 
a  resident  of  the  state  or  a  domestic 
corporation;  and  an  attempt  was 
made  to  conmience  the  action 
against  the  defendant,  as  required 
in  chapter  fourth  of  this  act,  before 
the  expiration  of  the  limitation  ap- 
plicable thereto  as  fixed  in  that 
chapter;  and  the  limitation  would 
have  expired,  within  sixty  days  next 
preceding  the  application,  if  time 
had  not  been  extended  by  the  at- 
tempt to  commence  the  action." 

That  subdivision  of  said  section 


did  not  authorize  the  making  of  the 
order  in  this  case, 
because  the  limitar  Tr;"'^*JSSf«o« 
tion  of  the  time  to  -.tatntorr 

commence    tne    ac-  Federal  atatate. 

tion  had  not  and 

could  not  expire  until  some  time 

after  i^e  order  was  made. 

The  plamtifF  urges  that  the  Fed- 
eral statutes  should  be  construed  to 
permit  the  publication  of  the  sum- 
mons in  accordance  with  the  order 
granted,  because,  if  the  time  that  a 
defendant  is  in  military  service  is 
not  included  in  computing  tiie  peri- 
od of  limitation  prescribed  by  the 
Code,  it  will  lead  to  great  confusion 
and  uncertainly  in  regard  to  the 
time  when  the  Statute  of  Limita- 
tions in  a  given  case  will  expire. 

In  many  cases, — among  others, 
absence  for  a  time  of  a  debtor 
from  the  state, — ^it  was  possible 
to  encounter  uncertainly  and  con- 
fusion of  fact  in  computing  the 
time  when  the  Statute  of  Limita- 
tions in  a  given  case  would  expire, 
under  the  Code  of  Civil  Procedure 
as  it  existed  prior  to  the  enactment 
of  the  Federal  statute. 

It  should  also  be  suggested  that  a 
holder  of  a  cause  of  action  is  not 
necessarily  confined  in  his  remedy 
thereon  to  the  particular  subdivision 
of  the  Code  of  Civil  I^ocedure  men- 
tioned, nor  to  enforcing  his  remedy 
in  this  state. 

The  provisions  of  the  Code  of  Civ- 
il Procedure  and  of  the  Federal 
statute  lead  inevitably  to  the  conclu- 
sion that  the  order  of  publication  in 
this  case  was  improperly  granted. 
The  provisi(His  thereof  are  too  plain 
to  permit  of  a  different  construc- 
tion. 

The  order  should  be  reversed,  and 
motion  to  set  aside  the  service  of  the 
summons  by  publication  should  be 
granted,  witii  costs  in  all  courts,  and 
the  questions  certified  should  be  an- 
swered as  follows:  The  first  in  the 
affirmative,  and  the  second,  third, 
and  fourth  in  the  negative. 

Hiscock,  Ch.  J.,  and  Cardozo, 
Pound,  McLanghiin*  Crane^  and 
Andiews,  JJ.,  concur^ 
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VaBdilr  and  cuuatnicUun  of  war  aaactments  in  Unitod  Slatei 
eiMralMm  of  statute  of  liw«ifarfUw«, 


I.  Introdiietary,  1827. 
n.  FedezBl  taactnunts: 

a.  Soldiers'  and  Sailors'  ClvU  Be* 

lief  Act,  1827. 
bu  TransportaUon    Act  1920, 
1329. 

c.  Federal  Stay  Act  of  1864, 1880. 
III.  State  enactments: 

a.  Particular  JoriadietfonBi  1881. 

b.  Validity  as  to  action  barred  at 

date  of  enactment,  1846. 

I.  Introduetorp, 
The  difficulty  of  maintaininsr  ja- 
-dicial  proceedings  during,  or  at  the 
close  oif  a  period  of  war,  has  fre- 
quently led  to  Mi&ctments  suspending 
the  operation  of  statutes  of  limitation. 
.Sach  enactments  were  especial^  com- 
mon during  the  Civil  War,  when  in 
many  parts  of  the  southern  states  the 
-civil  administration  of  the  courts  had 
practically  ceased.  These  enactments 
were  usually  statutory,  but  not  infre- 
-qnently*  in  the  Reconstruction  Period, 
were  in  the  form  of  constitutional  or- 
dinances. A  statute  or  state  constitu- 
tional provision  to  prevent  injustice 
because  of  war  conditions  is  consid- 
ered a  war  enadment  for  the  purpose 
of  this  annotation,  irrespective  of 
whether  it  was  passed  during  an  ac- 
tual period  of  warfare  or  at  a  later 
date.  The  suspension  clause  of  the 
Transportation  Act  of  February  28, 
1920,  though  only  indirectly  due  to 
war  conditions,  has  been  treated  as 
war  legislation,  since  its  enactment 
was  made  necessary -or  expedient  by 
legislation  designed  to  promote  the 
-prosecution  of  the  recent  war. 

Enactments  which  suspend  the  run- 
ning of  statutes  of  limitation  are,  of 
■course,  for  the  relief  of  creditors.  For 
a  discussion  of  war  legislation  for  the 
relief  of  debtors,  see  the  note  to 
Thress  v.  Zemple,  9  A.L.R.  1.  For  a 
comprehensive  review  of  the  earlier 
-cases  discussing  the  validity  and  con- 
struction of  the  Soldiers'  and  Sailors' 
Civil  Belief  Act,  see  the  note  to  Morse 
T.  Stober.  9  A.L.B.  78. 


II.  F^derxa  MiMMNts^ 

a.  Soldiera'  and  SaUon*  Civil  Belief  Act. 

The  Soldiers'  and  Sailors'  Civil  Re- 
lief Act  of  March  8,  1918,  includes  the 
following  section  (205)  with  respect 
to  the  Buapenaion  of  sUtutes  of  limi- 
tation: "The  period  of  milita^  serv- 
ice shall  not  be  included  in  computing 
any  period  now  or  hereafter  to  be  lim- 
ited by  any  law  for  the  bringing  of 
any  action  by  or  against  any  person 
in  military  service  or  by  or  against  his 
heirs,  executors,  administrators,  or  as- 
signs, whether  such  cause  of  action 
shall  have  accrued  prior  to  or  during 
the  period  of  such  service."  40  Stat 
at  L.  443,  chap.  20,  Gomp.  Stat  % 
3078ie,  Fed.  Stat  Anno.  Supp.  1918, 
p.  816. 

Even  as  applied  to  a  state  statute  of 
limitations  for  an  action  brought  in  a 
state  court,  §  205  of  the  Soldiers'  and 
Sailors*  Civil  Relief  Act  is  held,  in  the 
reported  case  (Eeickson  v.  Magy, 
Ante,  1322),  to  be  a  valid  exercise  of 
the  war  powers  of  Congress. 

In  most  of  the  cases  which  have 
arisen  under  this  section  it  has  been 
held  to  be  applicable  to  an  action  in- 
stituted by  a  soldier  or  sailor. 

Thus,  in  Kuehn  v.  Neugebauer 
(1919)  —  Tex.  Civ.  App.  — ,  216  S. 
W.  269,  it  was  held  that,  under  the 
section  quoted,  the  time  limited  by  a 
state  statute  for  the  payment  of  the 
costs  of  an  appeal  and  the  taking  out 
of  a  mandate  did  not  run  against  a 
soldier  during  the  period  of  his  mili- 
tary service. 

In  Halle  v.  Cavanaugh  (1920)  — 
N.  H.  — ,  111  Atl.  76,  it  appeared  that 
the  plaintiff  died  while  an  action  in- 
stituted by  her  to  recover  for  personal 
injuries  was  pending.  Her  husband, 
who  was  named  as  her  executor  in  her 
■will,  was  in  the  military  service  of 
the  United  States  from  June  27,  1918, 
to  January  27,  1919.  Under  the  New 
Hampshire  statutes  an  executor  is  re- 
quired to  assume  the  proseoution  of  a 
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suit  be^n  by  his  testator  or  testa- 
trix, within  two  terms  of  court,  if  at 
all.  The  qneation  before  the  court 
was  whether  the  time  for  asauminff 
such  an  action  was  extended  by  virtue 
of  §  205  of  the  Soldiers'  and  Sailors' 
Civil  Belief  Act  It  was  held  that  the 
act  of  an  executor  in  assuminsr  the 
prosecution  of  a  suit  instituted  by  his 
testatrix  was  not  "the  bringing  of  any 
action"  within  the  meaning  of  the 
Federal  statute.  The  court  held,  how- 
ever, that,  under  the  liberal  construc- 
tion given  to  a  statute  permitting  one 
interested  in  an  estate  to  bring  an 
action  which  the  executor  declined  to 
prosecute,  the  hasband  of  the  plain- 
tiff was  entitled  in  his  own  right  to 
maintain  an  action  for  the  injuries  to 
the  plaintiff,  and  that  such  right  of 
action  was  not  barred  until  there  had 
elapsed,  after  the  death  of  his  wife, 
two  full  terms,  exclusive  of  the  time 
that  he  was  in  the  service.  On  ^is 
point  the  eonrt  said:  "The  husband 
was  interested  in  this  suit.  The  terms 
of  the  will  do  not  appear,  but  if  he 
takes  nothing  thereby  he  has  the  right 
to  his  distributive  share  of  her  estate 
under  the  statute.  Laws  1915,  chap. 
31,  §  S.  That  he  would  have  the  right 
to  appear  and  prosecnte  the  suit  with- 
in the  statutoTT-  period,  if  the  execu- 
tor declined  to  do  so,  Is  not  open  to 
question.  The  fact  that  his  proceed- 
ing might  hare  to  be  in  the  name  of 
the  executor  (Merrill  v.  Woodbury 
(1881)  61  N.H.  504),  does  not  alter  the 
essential  fact.  The  right  to  be  vindi- 
cated is  one  in  which  he  is  interested, 
and  which  he  can  assert  if  the  execu- 
tor declines  to  do  so.  The  question 
here  is  whether  this  right  to  appear 
and  prosecute  a  pending  suit,  which 
would  abate  but  for  such  appearance, 
is  covered  by  the  Federal  statute, 
which  in  terms  applies  to  the  bring- 
ing of  any  action.'  There  is  no  other 
provision  in  the  Federal  act  which 
would  afford  any  relief  to  the  person 
BO  situated.  The  general  purpose  of 
that  statute  is  declared  to  be  to  ex- 
tend protection  to  persons  in  the  mili- 
tary service,  to  prevent  prejudice  or 
injury  to  their  civil  rights  during 
their  term  of  service.  40  Stat  at  L. 
440,  chap.  20,  ft  100,  Comp.  Stot.  S 


30781a,  Fed.  Stat.  Anno.  Supp.  1918,. 
p.  812.  In  view  of  this  declared  ob> 
ject,  it  is  reasonable  to  conclude  that 
the  intent  was  to  include  the  proce- 
dure here  involved.  It  follows  that  thft 
husband  had  two  full  terms  of  court 
after  the  death  of  his  wif^  and  ex- 
clusive of  the  time  he* was  in  the 
service,  in  which  to  appear  as  an  in- 
dividual and  assume  the  prosecution 
of  this  suit  The  suggestion  is  made 
that,  if  the  husband  owns  only  a  part 
interest  in  the  estate,  the  result  of  al- 
lowing him  to  appear  and  ivosecute 
the  suit  would  be  to  compel  a  complex 
computation  to  determine  his  ultimate 
net  interest  thef^in,  so  that  recovery 
should  be  limited  accordingly.  The 
question  does  not  now  arise,  except 
incidentally  and  as  a  collateral  test 
for  the  correctness  of  the  conclusion 
that  he  can  maintain  the  action.  If 
the  rule  snggMted  is  sound,  it  does 
not  present  an  insuperable  obstacle. 
In  any  event,  his  share  would  have  to 
be  determined  before  distributioii,. 
and  if  that  share  is  all  that  can  be  re- 
covered, and  is  in  fact  less  than  the 
whole,  judgment  on  the  verdict  can  be 
postponed  until  the  amount  to  which, 
he  is  ottitled  is  determined." 

Moreover,  in  Steinfleld  v.  Uaaaa- 
chusetts  Bondinsr  ft  Ins.  Co.  (1921)  — 
N.  H.  — ,  112  Atl.  800,  it  was  held  that 
under  the  Soldiers'  and  Sailors'  Civil 
Relief  Act  the  period  of  a  plaintiff*a 
military  service  was  not  to  be  includ- 
ed in  computing  a  ninety-day  period,, 
after  the  payment  of  a  loss  or  expense, 
within  which  he  was  required  by  a 
stipulation  in  a  policy  of  indemnity 
Insurance  to  bring  suit  fer  such  loss, 
or  expense.  The  court  said:  "The 
defendant's  argument  is  that  the  time 
for  brintring  suit  was  limited  by  the 
contract,  and  not  by  'any  law,'  and 
that  therefore  the  statute  does  not  ap- 
ply. The  defect  in  the  argument  is  its. 
assumption  that  the  contract  is  bind- 
ing, irrespective  of  any  law.  This, 
plainly  is  not  so.  The  contract  ia 
valid  because  some  law  so  declares  it. 
In  the  defendant's  brief  it,  of  neces- 
sity, appeals  to  the  law  to  sustain  its- 
position  that  the  contract  stipulatioik 
is  valid.  It  is  by  virtue  of  the  decid- 
ed cases  cited  by  the  defendant  that 
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it  is  able  to  demonstrate  the  correct* 
ness  of  that  position.  Actions  are 
not  limited  wiljiout  law.  It  was  the 
agreement  plus  the  law  that  created 
the  legal  limitation  in  this  case.  It  is 
true,  as  the  defendant  argues,  that  a 
contract  is  not  a  law.  It  is  equally 
tnie  that  an  agreement  without  law  is 
not  a  contract.  The  application  of 
the  Federal  act  is  not  limited  to  stat- 
utory provisions.  It  applies  to  all  law* 
and  provides  in  substance  that,  not- 
withstanding the  state  law  limits  the 
action  as  by  contract  agreed,  that  law 
shall  not  app^  while  the  plaintiff  is 
in  the  service.  It  is  manifest  that  the 
present  case  is  within  the  spirit  and 
intent  of  the  act.  The  purpose  was  to 
extend  the  time  for  bringing  actions 
generally.  40  SUt  at  L.  440,  chap.  20, 
g  100.  Comp.  Stat.  §  307^ia,  Fed.  Stat. 
Anno.  Supp.  1918,  p.  S12.  It  was  not 
the  legislative  intent  tiiat  the  remedial 
purpose  of  the  act  should  be  defeated 
by  a  narrow  or  technical  construction 
of  the  language  used.  Halle  v.  Gava- 
nangh  (1920)  —  N.  H.  — ,  111  Atl 
76." 

On  the  other  hand,  a  statute  pre- 
scribing a  prariod  for  the  redemption 
of  property  after  a  foreclosure  sale, 
by  a  lien  holder  acting  under  a  power, 
has  been  held  not  to  be  a  statute  of 
limitation,  and,  under  the  section  of 
the  Soldiers'  and  Sailors'  Civil  Relief 
Act  excluding  the  period  of  military 
service  from  the  computation  of  a 
period  limited  by  law  for  bringing  an 
action  by  or  against  a  person  in  that 
service,  one  who  had  an  equity  of  re- 
demption has  been  denied  the  right  to 
exclude  the  term  of  his  military  serv- 
ice from  the  period  prescribed  for  the 
redemption  of  the  property.  Wood  v, 
Vogel  (1920)  204  Ala.  692,  87  So.  174. 

The  reported  case  (Ebickson  t. 
Hact,  ante,  1822)  appears  to  be  the 
first  decision  by  an  appellate  court 
with  respect  to  the  application  of  § 
205  to  a  cause  of  action  against  a  sol- 
dier or  sailor.  In  this  case — an  ac- 
tion on  a  promissory  note  against  a 
defendant  in  the  military  service  of 
the  United  States  — an  order  was 
granted  directing  the  service  of  sum- 
mons by  publication.  The  order  was 
based  on  a  provision  of  the  New  York 
16  AX.R^-84. 


Code  of  Civil  Procedure,  permitting  a 
service  of  summons  by  publication  on 
a  resident  of  the  state  or  a  domestic 
corporation,  where  an  attempt  has 
been  properly  made  to  commence  tlie 
action  against  th?  defendant  before 
the  ^q>iration  of  the  period  of  limita- 
tion for  bringing  the  action,  and  such 
period  would  have  expired  within 
sixty  days  next  preceding  the  plain- 
tiff's  application  if  the  time  had  not 
been  extended  by  the  attempt  to  com- 
mence the  action.  The  court  of  ap- 
peals holds  that,  since  the  six-year 
period  for  bringing  the  action  against 
the  defendant  could  not  have  expired 
under  §  205  of  the  Soldiers*  and  Sail- 
ors' Civil  Relief  Act  until  some  time 
after  the  order  was  made,  the  order  of 
service  by  publication  was  not  author- 
ized by  the  Code  of  Civil  Procedure, 
and  an  order  denying  the  defendant's 
motion  to  vacate  a  service  by  publican 
ttott  pursuant  to  the  earlier  order  was 
therefore  reversed. 

b.  Trannportation  Act  of  1020. 

In  a  few  recent  cases  Federal 
district  courts  have  given  effect  to 
§  206(f)  of  the  Transportation  Act  of 
February  28,  1920,  which  provides 
that  '*the  period  of  Federal  control 
shall  not  be  computed  as  a  part  of  the 
periods  of  limitation  in  actions  against 
carriers  or  in  claims  for  reparation  to 
the  commission  for  causes  of  action 
arising  prior  to  Federal  control."  41 
Stat,  at  L.  462,  chap.  91,  Fed.  Stat. 
Anno.  Supp.  1920,  p.  79. 

The  section  quotod  has  been  held  to 
apply  to  actions  to  which  the  bar  of  a 
statute  of  limitations  had  attached 
before  the  section  was  enacted,  and, 
thus  construed,  has  been  held  to  be  a 
valid  exercise  of  the  war  power  of 
Congress. 

In  Standley  v.  United  States  R.  Ad- 
ministration (1920)  271  Fed.  794,  ft 
was  held  that,  by  virtue  of  §  206  (f), 
the  period  of  Federal  control  was  to 
be  excluded  in  computing  the  time  for 
the  bringing  of  an  action  for  personal 
injuries,  under  an  Ohio  statute  requir- 
ing the  action  to  be  brought  within 
four  years  after  the  cause  thereof  first 
accrued. 

In  Wenatchee  Produce  Co.  v.  Great 
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Northern  R.  Co.  (1921)  271  Fed.  784, 
the  court  held  that  the  section  of  the 
Transportation  Act  quoted,  as  applied 
to  a  statute  of  limitation  in  the  usual 
form,  was  not  invalid  because  it  would 
be  unconstitutional  if  applied  to  stat- 
utes such  as  the  Federal  Employ- 
ers' Inability  Act  and  Lord  Camp- 
bell's Act,  wherein  the  time  prescribed 
for  bringing  an  action  is  made  a  con- 
dition of  liability,  and  not  merely  of 
remedy. 

In  Lazarus  v.  New  York  C.  R.  Co. 
(1921)  271  Fed.  93,  the  court  con- 
strued the  same  se^tfon  of  the  Trans- 
portation Act  in  an  action  wherein  it 
appeared  that  the  defendant  had  filed 
a  schedule  with  the  Interstate  Com- 
merce Commission,  limiting  its  liabil- 
ity in  point  of  time  to  two  years  and 
one  day,  and  that  such  filing  was  in 
conformity  with  a  Federal  statute 
permitting  a  carrier  thus  to  limit  its 
liability  to  a  period  of  not  less  than 
two  years.  The  court  held  that  "the 
periods  of  limitation"  referred  to  in 
the  statute  included  the  period 
established  by  the  filing  of  the  sched- 
ule, in  conformity  with  the  statute 
permitting  a  limitation  of  the  period 
of  a  carrier's  liability.  It  was  re- 
marked, )iowever,  that  in  the  case  be- 
fore the  court  there  was  no  evidence 
that  a  bill  of  lading  was  signed  by  the 
shipper  or  accepted  by  him,  and  the 
court  intimated  that  a  period  of  limita- 
tion depending  on  a  contract  between 
the  carrier  and  the  shipper  would  not 
be  within  the  meaning  of  "the  periods 
of  limitation,"  as  used  in  the  statute. 

c.  Federal  Stay  Act  of  ise4. 

A  Federal  statute  was  enacted  June 
11,  1864,  suspending  the  operation  of 
statutes  of  limitation  in  cases  where 
the  defendant  could  not  be  served  with 
process  on  account  of  the  Civil  War. 
Separate  provisions  were  made  for 
causes  of  action  arising  after  the 
passage  of  the  act  and  for  those 
arising  before  its  passage.  With 
respect  to  the  latter,  it  was  enacted 
that  the  time  during  which  the  defend- 
ant should  be  beyond  tiie  reach  of  legal 
process  by  reason  of  the  resistance  of 
the  laws  or  the  interruption  of  judicial 
proceedings  should  not  be  deemed  a 
part  of  the  time  limited  by  law  for 


the  commencement  of  an  action.  See 
Stewart  v.  Kahn  (Stewart  v.  Bloom) 
(1871)  11  Wall.  (U,  &)  498,  20  L.  ed. 
176. 

The  statute  was  held  to  be  a  valid 
exercise  of  the  war  powers  of  Con- 
gress. Stewart T.'Kahn  (U.S.)  supm; 
United  States  Wiley  (1871)  11  WalL 
(U.  S.)  608,  20  L.  ed.  211;  Mayfield 
V.  Richards  (1886)  116  U.  &  137,  29 
L.  ed.  334,  6  Sup.  Ct  Rep.  1187. 

The  section  extending  the  period  of 
limitation  of  actions  where  the  cause 
of  action  arose  prior  to  the  date  of 
the  statnte  was  held  to  extend  the 
period  of  limitation  during  the  time 
that  the  defendant  coald  not  be  served 
with  process  before  the  passage  of  the 
act,  as  well  as  daring  a  similar  time 
subsequent  to.  its  passage.  Stewart  v. 
Kahn  (U.  S.)  supra;  United  States  v. 
Wiley  (1871)  11  Wall.  (U.  S.)  508,  20 
L.  ed.  211;  Mayfield  v.  Richards 
(1886)  116  0.  &  187,  29  L  ed.  884. 
6  Sup.  Ct  Rep.  1187.  In  Harrison 
v.  Adger  (1872)  24  La.  Ann.  665, 
however,  the  court  held  t^at  the 
period  elapsing  between  the  time  a 
cause  of  action  accrued  and  the  date 
of  passage  of  the  act  was  nbt  to  be 
deducted,  in  view  of  ttie  language  of 
the  act,  which,  strictly  construed, 
could  not  apply  retrospectively^ 

In  United  States  v.  Wiley  (1871) 
11  Wall.  (U.  S.)  508,  20  L.  ed.  211,  it 
was  held  that  even  If  the  clause 
relating  to  the  time  to  be  deducted 
refeired  only  to  a  period  after  the 
passage  of  the  act,  the  statute  would 
not  change  the  rule  of  the  cwnmon  law 
that  the  existence  of  civil  war 
suspended  the  running  of  the  statutes 
of  limitations  as  to  actions  between 
residents  of  different  sections  in 
armed  hostility  to  one  another,  or 
between  a  sovereign  government  and 
a  subject  residing  in  territory  where 
the  rights  of  the  government  were  not 
recognized  and  its  power  temporarily 
rendered  ineffective. 

In  United  States  v.  Huhlenbrink 
(1873)  1  Woods,  569,  Fed.  Cas.  No. 
15,831,  it  was  held  that,  by  virtue  of 
the  Act  of  1864,  the  period  to  be  de- 
ducted from  the  period  of  limitation 
in  an  action  in  a  Federal  district  court 
did  not  extend  to  the  date  of  the  first 
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-term  of  the  Federal  district  court  if 
-the  service  of  process  in  the  ease  was 
jpossible  before  that  time. 

The  Act  of  1864  was  held  to  apply 
-to  actions  in  state  courts  as  well  as  to 
-Skctions  in  Federal  courts.  Stewart  v. 
Kahn  (1871)  (Stewart  v.  Bloom)  11 
Wall.  (U.  S.)  493,  20  L.  ed.  176;  May- 
field  T.  Richards  (1886)  115  U.  S.  137, 
29  L.  ed.  334.  6  Sup.  Gt.  Rep.  1187; 
^oehincloss  v.  Frois  (1872)  24  La. 
.Ann.  31;  Miltenberger  v.  Witherow 
C1S72)  24  La.  Ann.  188;  Harrison  ▼. 
Adser  (1872)  24  La.  Ann.  665. 

In  Graydon  r.  Sweet    (1871)  1 
Woods,  418,  Fed.  Cas.  No.  6,733,  the 
court  held,  however,  that  the  Act  of 
1864  did  not  render  invalid  or  in- 
applicalile,  in  the  Federal  courts  of 
Teacas,  the  following  clause  of  the 
Texas  Constitution:  "The  statutes  of 
limitation  of  civil  suits  were  sus- 
pended by  the  So-called  Act  of  Secea- 
sion  of  the  28th  of  January,  1861,  and 
shall  be  considered  as  suspended  with- 
in this  state,  until  the  acceptance  of 
this  Constitution  by  the  United  States 
Oongpress."    With    respect    to  the 
nature  and  effect  of  the  Federal  stat- 
ute the  court  said:  ''This  act  does  not 
specif^  any  time  within  which  an 
action  shall  be  brought.   In  this  re- 
spect it  lacks  an  essential  feature 
belonging  to  a  statute  of  limitations. 
At  the  time  of  its  passage,  the  Civil 
War.  was  going  on,  and  it  simply 
declared  that,  during  the  existence  of 
the  Rebellion,  the  time  during  which 
the  ordinary  course  of  judicial  pro- 
ceedings was  interrupted  should  not 
be  deemed  or  taken  as  any  part  of  the 
time  limited  by  law  for  the  commence- 
*  ment  of  an  action.  It  did  not  provide 
that  when  such  interruption  ceased, 
or  process  could  be  severed,  the  limita- 
Uon  provided  by  law  should  begin  to 
run.   Had  it  done  so,  I  presume  there 
could  be  little  doubt  that  the  present 
action  should  be  held  to  be  barred. 
But  the  act  does  not  so  provide,  and  it 
is  only  by  inference  or  implication 
that  such  a  construction  can  be  given 
lo  it.  Inasmuch  as  no  bar  is  expressly 
created  by  this  statute  and  I  am  un- 
viUing  to  give  it  a  construction  at 
variance  with  the  rule  established  by 
the  O>nstitutjon  of  the  state,  I  must 


hold  that,  in  this  case  at  least,  the 
state  constitutional  limitation  should 
govern." 

In  Lockhart  v.  Horn  (1871)  1  Woods, 
628,  Fed.  Gas.  No.  8,445,  it  was 
held  that  the  Act  of  1864  did  not  apply 
as  between  citizens  of  Confederate 
states,  where  the  proceedings  of  the 
courts  were  not  interrupted,  except 
for  brief  periods  of  time,  so  as  to 
prevent  the  prosecution  of  suits  be- 
tween citizens  of  any  of  the  Con- 
federate states. 

The  Act  of  1864  was  also  held  to  be 
inapplicable  to  a  cause  of  action 
arising  in  a  district  within  a  Con- 
federate state  which  was  within  the 
control  of  the  United  States  during  the 
whole  interval  sought  to  be  deducted 
in  computing  the  period  of  limitation. 
Harrison  v.  Myer  (1876)  92  U.  S.  Ill, 
23  L.  ed.  BOB;  Britton  v.  Butler  (1878) 
11  Blatchf.  350,  Fed.  Cas.  No.  1,904. 

1/2.  State  enactmenta. 

a.  ParHauiar  iuriadtettonB, 

Mm\»mm. 

In  Coleman  v.  Holmes  (1870)  44  Ala. 
124,  4  Am.  Rep.  121,  it  appeared  that 
an  Alabama  constitutional  convention, 
in  1866,  ordained  that  in  computing 
the  time  necessary  to  constitute  a  bar 
to  an  action  under  a  statute  of  limita- 
tions, the  time  elapsing  between 
January  11,  1861,  and  the  passage  of 
the  ordinance,  should  not  be  included. 
An  act  of  the  legislature  in  1868,  how- 
ever, purported  to  repeal  the  ordi- 
nance. The  court,  in  deciding  that 
the  running  of  a  Statute  of  Limita- 
tions was  suspended  so  as  to  prevent 
its  being  a  bar  to  the  action  before 
the  court,  held  that  it  was  unnecessary 
to  consider  the  validity  of  the  legis- 
lation and  constitutional  provision 
mentioned,  since  the  commotion  of 
civil  war  and  the  lack  of  legal  civil 
courts  were  sufficient  reasons  for  hold- 
ing that  the  Statute  of  Limitations  was 
suspended.  See  to  the  same  etEect, 
Fox  V.  lAwson  (1870)  44  Ala.  g^g. 

In  Harrison  v.  Heflin  (1875)  ^la. 
652,  the  ordinance  of  the  A.\*,vot(va 
constitutional  convention  of  l&^^^vv*' 
pending  the  operation  of  sta^;;^'  oi 
limitation,  was  held  not  to  o.f^^'^^^  .v^e 
rule  that,  in  an  action  in  ^lF^^Hi"vp 
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enforce  liability  on  a  bond,  there  is  a 

presumption  of  payment,  where  an 
action  is  not  instituted  to  enforce  the 
liability  within  twenty  years  from  the 
date  on  which  the  liability  wae  in- 
curred. See  to  the  same  effect,  with 
rwpect  to  similar  enactments  in  other 
states,  Shubrick  v.  Adams  (1888)  20 
S.  C.  49;  Kilpatrick  t.  Brashear  (1873) 
10  Heisk.  (Tenn.)  S72.  And  compare 
Penrose  v.  King  (1794)  1  Yeates  (Pa.) 
344,  wherein  the  opposite  conclusion 
was  reached.  These  cases  are  dis- 
cussed under  their  respective  juris- 
dictions in  this  subdivision. 

Florida. 

A.  Florida  statute  approved  Decem- 
ber 13,  1861,  provided  that  the  Stat- 
utes of  Limitation  then  in  force  in  that 
state,  "in  relation  to  civil  actions*'  of 
every  description,  should  be  suspend- 
ed, and  should  have  no  operation  or 
effect  BO  long  as  the  suspending 
statute  should  continue  in  force  and 
unrepealed.  It  was  held  that  the 
statute  was  not  repealed  by  a  constitu- 
tional provision  adopted  in  1868,  pro- 
hibiting the  pleading  of  the  Statute  of 
Limitations  on  any  claim  so  as  to  in- 
clude the  period  between  January  10, 
1861,  and  October  25,  1865.  Hart  v. 
Bostwick  (1872)  14  Fla.  162.  See  to 
the  same  effect,  McDonald  v.  Bogue 
(1874)  14  Fla.  863. 

In  Bradford  v.  Shine  (1870)  18  Fla. 
393,  7  Am.  Rep.  239,  an  action  to  en- 
force a  claim  against  an  estate,  it  was 
held  that  the  foregoing  Statute  of 
December  13,  1861,  applied  only  to  a 
statute  relating  to  ordinary  civil 
actions,  and  did  not  affect  a  statute 
providing  that  a  claim  against  an 
estate  was  "barred"  if  not  presented 
within  two  years  after  the  notice  pre- 
scribed by  statute  had  been  given  to 
creditors.  The  court  also  held  that,  if 
the  act  was  intended  to  apply  to  such 
a  statute  so  as  to  revive  a  cause  of 
action  which  had  become  barred,  it 
was  not  constitutional.  See  infra.  III. 
b. 

Georcljk 

With  respect  to  Georgia  statutes 
and  constitutional  provisions  relating 
to  the  suspension  of  the  operation  of 
statutes  of  limitation  during  the  Civil 
War,  the  court  said  in  Brian  v.  Banks 


(1868)  88  Ga.  800:  **It  is  the  Judgment 
of  a  majority  of  this  court  that  inas- 
much as  the  Statute  of  1860  suspended 
the  running  of  the  Statute  of  Limita- 
tions for  one  year,  and  the  Act  of  1861 
suspended  the  running  of  the  statute 
during  the  war,  and  the  ordinance  of 
the  convention,  on  the  1st  day  oif 
November,  1866,  having  declared  the 
Statute  of  limitations  to  be,  and  to 
have  been,  suspended  from  the  19th 
of  January,  1861,  and  that,  inasmuch 
as  the  3d  paragraph  of  the  11th  article 
of  the  Constitution  of  1868  declares  of 
force  all  acts  passed  by  any  legisla- 
tive body  sitting  in  this  state  as  such 
since  the  19th  day  of  January,  1861' 
(including  Irwin's  Code),  and  that  in- 
asmuch as  the  6th  paragraph  of  tiie 
11th  article  of  the  Constitution  of  1868 
declares  that  'all  rights,  privileges, 
and  immunities,  which  may  have 
vested  in,  or  accrued*  to,  any  person 
or  persons,  or  corporation,  in  his,  her, 
or  their  own  right,  or  in  any  fiduciary 
capacity,  under  any  act  of  any  legis- 
lative body,  sitting  in  this  state 
such,  since  the  19th  day  of  January, 
1861,  shall  be  held  inviolate  by  all  the 
courts  of  this  state,  unless  attacked 
for  fraud,  or  unless  otherwise  declared 
invalid  by  this  Gonstitutiem,'  that  the 
plaintiff's  right  to  recover  upon  the 
notes  sued  on  is  not  barred  by  the 
Statute  of  Limitations;  that  the  Act  of 
1861,  as  well  as  the  Ordinance  of  1866, 
suspending  the  running  of  the  statute, 
are  recognized  and  made  valid  by  the 
express  provisions  of  the  (Constitution 
of  1868;  that  'all  rights,  privileges, 
and  immunities,  which  may  have 
vested  in,  or  accrued  to  any  person, 
in  his,  her,  or  their  own  right,'  as 
specified  in  the  6th  paragraph  of  the 
11th  article  of  the  Constitution  of 
1868,  includes  the  rights  of  the  plain- 
tiff as  well  as  the  rights  of  the  defend- 
ant, whatever  the  same  may  be,  and 
not  the  rights  of  the  defendant  ex- 
clusively." See  to  the  same  effect* 
Walker  v.  Mercer  (1870)  41  Ga.  44. 
and  Satterfield  v.  Shwab  (1872)  46  Ga. 
119. 

In  Battle  v.  Shivers  (1869)  89  Ga. 
405,  it  was  held  that  various  acta  of 
the  Georgia  legislature  from  Novem- 
ber, 1860,  to  November,  1866,  suspend- 
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img  the  Statute  of  limitations,  did  not 
«pply  to  certain  acts  providing  that, 
under  certain  circumstances,  judg- 
ments  should  become  dormant.  That 
legislation,  however,  was  held  to  apply 
to  the  Statute  of  Limitations  applicable 
to  bills  of  review.  Renew  v.  Darley 
aSTS)  49  Ga.  SS2. 

In  Ragland  v.  Barrinser  (1870)  41 
<3a.  11^  an  action  on  a  promissory 
note,  the  court  gave  effect  to  a 
Oeorgia  Statute  of  December  18,  1861, 
suspending  the  operation  of  the  Stat- 
ute of  Limitations  on  any  debt  during 
the  time  of  the  suspension  of  specie 
payment  by  the  banks  of  Savannah, 
Augusta,  and  Atlanta,  as  announced  by 
the  proclamation  of  the  governor. 

In  Davie  v.  Hatcher  (1866)  1  Woods, 
456,  Fed.  Gas.  No.  8,610,  under  a 
Cieorgia  statute  suspending  the  run- 
ning of  the  Statutes  of  Limitation 
during  the  existence  of  the  war,  and 
under  a  later  constitutional  provision 
to  the  same  effect,  it  was  held  that  the 
period  of  the  war  should  be  deducted 
in  determining  whether  a  five-year 
statutory  limitation  banred  an  action 
on  a  promissory  note. 

In  Edward  v.  McCaddon  (1866)  20 
Iowa,  620,  it  appeared  that  by  the  pro- 
visions  of  the  Iowa  Statute  of  April 
7,  1862,  the  property  of  Iowa  volun- 
teers was  exempted  from  levy  or  sale 
en  execution,  trust  deed,  mortgage 
decree,  or  judgment,  during  their 
service  in  the  Civil  War  and  for  four 
months  after  the  termination  thereof. 
By  a  later  act  it  was  provided  that  the 
Statute  of  limitations,  or  the  pro- 
visions of  law  limiting  the  time  within 
which  actions  could  be  commenced, 
should  cease  to  run  in  favor  of  any 
soldier  and  his  surety  during  the  time 
his  property  was  exempt  from  attach- 
ment, levy,  sale,  or  lien  by  virtue  of 
the  Statute  of  April  7,  1862.  In  up- 
holding the  validi^  of,  and  applying, 
Hie  act  suspending  the  operation  of 
the  Statute  of  Limitations,  the  court 
said :  "It  is  insisted  that  this  act  ex- 
tending the  time  for  bringing  such 
suit  is  in  violation  of  the  Constitution, 
for  that  it  impairs  the  obligations  of 
the  contract.  In  this  view  we  cannot 
concur.  Statutes  of  limitation  pertain 


to  the  remedy,  and  not  to  tl 
of  the  contract.  Sedgwicl 
Const.  Law,  658,  669,  and 
authorities  there  cited, 
extending  the  time  for  brin 
suits  is  valid,  and,  by  its 
and  the  facts  shown  in  tills 
suit  was  commenced  in  pro; 
See  to  the  same  effect,  Gra: 
ton  (1872)  86  Iowa,  608,  w1 
court  gave  effect  to  an  ame: 
the  original  act,  extending 
visions  to  every  soldier  froi 
the  military  service  of  tl 
States,  whether  he  was  a  vo 
not. 

In  Hulbert  v.  Hopkins 
Iowa,  122,  it  was  held  tha 

suspending  the  running  of  tl 
of  Limitations  had  no  a 
where  the  defendant  was  r 
military  service,  even  th' 
plaintiff  was  himself  s  soldi 

Kentaeky. 

In  Trimble  v.  Vaughn 
Bush,  544,  the  court  gave 
a  KentuclQ'^  statute,  enactet 
which  provided  that  from 
1861,  until  the  courts  sho 
be  opened,  no  statute  of  I 
should  run  against  any  cause 
in  certain  counties  wherein  ' 
had  been  closed  by  the  Civil 
holding  that  the  Act  of  186 
repealed  by  a  later  stay 
viding  for  a  shorter  period  c 
sion  and  applying  to  the  wl 
the  court  said:  "It  seems  t 
there  is  no  incompatibility 
the  two  enactments.  The  fir 
only  to  the  citizens  of 
counties ;  the  other  to  the  en 
extending  the  suspension  wb 
not  previously  apply.  But, 
the  reason  of  the  two 
altogether  different.  The  oc 
certain  courts  was  the  sole 
the  first ;  the  suspension  of  t 
corpus  was  the  only  motiv 
other.  And,  so  long  as  the  c< 
tinned  closed,  the  legislative 
suspending  limitation,  for 
elusive  reason  that  remedy 
pended,  also  continued  the  A< 
There  cannot,  therefore,  b 
structive  repeal  of  the  Act 
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which  consequently  rales  this  case." 
See  also  the  memorandum  opinion  in 
Webb  V.  Vermillion  (1891)  18  Ky.  L. 
Rep.  367,  which  appears  to  be  to  the 
same  effect. 

Msrjland. 

In  Ringgold  t.  Cannell  (1790)  2 
Harr.  &  McH.  408.  an  action  of  debt  on 
a  bond  of  an  administrator,  the  court 
said,  with  respect  to  the  Maryland 
Stay  Laws  of  the  period  of  the  Ameri- 
can Revolution:  "From  the  26th  of 
July,  1775,  to  the  1st  of  July,  1777, 
limitation  does  not  run  in  any  case. 
From  the  Ist  of  July,  1777,  to  the  17th 
of  October,  1780,  it  does  not  run  to 
bar  any  debt  From  the  17th  of 
October,  1780,  to  the  17th  of  October, 
1782,  being  two  years,  the  Act  of 
Limitations  is  suspended  in  cases  of 
debts  contracted  before  the  let  of 
September,  1776,  and  since  that  time, 
and  before  the  12th  of  June,  1780,  with 
the  proviso  not  to  affect  suits  against 
executors,  etc.  And  from  the  25th  of 
April,  17S2,  to  the  1st  of  January, 
1784,  by  the  aforesaid  act,  the  Act  of 
Limitations  is  suspended  in  the  cases 
prohibited  from  being  brought  by  that 
act,  although  the  words,  'shall  not  be 
taken  as  part  of  the  time  limited  by 
law  for  prosecuting  suits,'  are  gen- 
eral." See  to  the  same  effect,  Johns 
V.  Lane  (1795)  3  Harr.  &  McH.  398. 

In  Kirkland  t.  Erebs  (1871)  84  Md. 
93,  the  court  stated  that  in  the  Stay 
Laws  of  Maryland,  enacted  during  the 
Civil  War,  there  was  no  express  pro- 
vision suspending  the  running  of  the 
Statute  of  Limitations  on  an  action  of 
scire  facias  to  revive  a  judgment,  and 
held  that  the  mere  fact  that  a  stay 
of  «cecution  and  sale  were  provided 
for  did  not  have  that  effect  On  the 
question  of  implied  suspension  of  the 
Statute  of  Limitations,  the  court  said: 
"But  it  was  insisted  that  the  operation 
of  these  laws  deprived  the  plaintiff  of 
the  effectual  prosecution  of  his  remedy 
by  scire  facias,  and  that  the  suspen- 
sion of  the  statute  followed  as  a  neces- 
sary consequence  upon  thin  suspen- 
sion of  the  remedy.  Now  it  is  true  the 
term  'cause  of  action'  implies  the  right 
of  action,  and  hence  certain  excep- 
tions have  been  ingrafted  upon  the 
statute,  not  perhaps  within  its  letter; 


aa,  for  instance,  where  there  is  no 
person  capable  of  suing  or  being  sued, 
or  when  a  temporary  incapacity  to  sue 
grows  out  of  some  particular  pro- 
vision of  a  statute.  Trecothick  v. 
Austin  (1825)  4  Mason,  16,  Fed.  Cas. 
No.  14,164;  Dowell  v.  Webber  (1844) 
2  Smedes  &  M.  (Miss.)  452;  Tarver  v. 
Cowart  (1848)  6  Ga.  66;  Murray  t- 
East  India  Co.  (1821)  6  Bam.  ft  Aid. 
204,  106  Eng.  Reprint,  1167,  24  Se- 
vised  Rep.  325.  To  permit  the  statute 
to  run  in  such  cases,  where  no  laches 
can  be  imputed  to  the  parties,  and 
where  it  is  impossible,  by  suit  or  other- 
wise, to  prevent  its  operation,  would 
not  only  be  extremely  unjust,  but,  in 
the  language  of  the  authorities,  con- 
trary to  the  conclusions  of  reason 
that  the  framers  of  the  statute  so  in- 
tended. The  exceptions,  therefore,  in 
such  cases,  are  put  upon  the  express 
ground  that  the  parties  are  deprived 
of  all  remedy  whereby  the  cause  of 
action  may  be  kept  alive.  Now  if  the 
Stay  Laws,  in  addition  to  the  stay  of 
execution  and  sale,  had  provided  that 
no  action,  by  scire  facias  or  otherwise, 
should  be  brought  upon  the  judgment 
during  the  stay,  it  might  be  contended 
that  the  time  during  which  such  tem- 
porary disability  continued  should  be 
excluded  from  the  computation.  But 
we  are  at  a  loss  to  understand  why  a 
stay  of  execution  is  to  be  considered 
as  denying  the  plaintiff  the  right  to 
bring  an  action  upon  the  judgment, 
either  by  debt  or  scire  facias.  To  the 
latter  the  defendant  has  the  right  to 
plead;  and,  although  generally  termed 
a  judicial  writ,  it  is  classed  and  recog- 
nized by  all  the  authorities  as  an 
action.  2  Tidd,  Pr.  1090;  Evans,  Pr. 
The  object  of  a  scire  facias,  we  admit, 
is  to  obtain  a  judgment  capable  of 
being  enforced,  but  subject,  neverthe- 
less, to  such  restraints  and  dealings 
as  the  law  itself  may  impose.  It  was 
never  supposed  that  the  Stay  Laws  of 
1861  and  1862  interfered  with  the 
right  of  action.  Suits  were  brought  as 
before,  although  the  judgment,  when 
rendered,  was  subject  to  the  stay 
therein  prescribed,  and  it  would  be 
unreasonable  to  suppose  the  legisla- 
ture intended  to  put  a  specialty  credi- 
tor upon  an  inferior  footing  to  that  en- 
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joyed  by  a  simple  contract  creditor. 
It  then,  the  plaintiffs  had  the  right 
to  keep  their  judgment  alive  by  scire 
facias  durinfir  the  stay  of  execution, 
there  is  no  reason  why  it  should  be 
exempted  from  the  operation  of  the 
statutory  law  of  twelve  years." 

Ml— 1— ippL 

In  Griffins  v.  Mills  (1866)  40  Hiss. 
611,  the  court,  in  construing  the 
Mississippi  Statute  of  December  81, 
1862,  providing  for  the  suspension  of 
the  Statute  of  Limitations  ''until 
twelve  months  after  the  close  of  the 
present  war,  or  until  otherwise  pro- 
vided by  law,"  held  that  the  date  of 
the  close  of  the  war  was  determined 
by  a  proclamation  of  the  President  of 
the  United  States',  and  that  the 
question  was  not  one  to  be  settled  by 
the  executive  department  of  the  state 
government.  See  to  the  same  effect, 
McCutchen  v.  Dougherty  (1870)  44 
Miss.  419;  Wiggle  v.  Owen  (1871)  46 
Miss.  691. 

The  validity  of  the  statute  was  up- 
h.eld  in  Buchanan  v.  Smith  (1870)  48 
Miss.  90,  and  Mister  v.  McLean  (1870) 
43  Miss.  268.  In  the  former  case  the 
court  said:  "In  the  case  of  Texas  v. 
White  (1869)  7  Wall.  (U.  S.)  728,  19 
L.  ed.  2S6,  the  court,  speaking  of  the 
legislation  had  in  Texas,  says  in  sub- 
stance: When  the^ovemment  of  that 
state,  in  all  its  'departments,  was 
established  in  hostility  to  the  United 
States,  whilst  such  government  had 
full  control  of  the  state,  and  was  its 
only  actual  government,  although  such 
political  organization  was  unlawful 
and  revolutionary  as  to  the  United 
States,  yet,  for  the  safety  of  communi- 
ties, and  to  prevent  the  utter  confusion 
and  disorganization  into  which  society, 
in  all  its  interests  and  relations,  would 
be  tiirown,  witiiin  certain  limits  and 
for  certain  purposes  limited  by  the 
exigencies  and  necessities,  'the  acts  of 
such  government  must  be  accepted  as 
valid.'  Enumerating  some  such  acts, 
and  without  attempting  to  prescribe 
precise  limits,  the  court  sfo^s:  'Acts 
necessary  to  peace  and  good  order 
among  citizens — such,  for  example,  as 
sanctioning  and  protecting  marriage 
and  domestic  relations,  governing 
course  of  descents,  regulating  the 


conveyance  and  transfer  of  property, 
providing  ronedies  for  injuries  to 
person  and  estate,  and  other  similar 
acts  which  would  be  valid  if  emanat- 
ing from  a  lawful  government, — 
must  be  regarded  in  general  as  valid, 
when  proceeding  from  an  actual, 
though  unlawful,  government.  And 
that  acts  in  furtherance  and  support 
of  rebellion,  and  against  the  just 
rights  of  citizens,  must  in  general  be 
regarded  as  invalid.'  Within  the 
principle  and  reasoning  here  laid 
down,  it  is  quite  clear  that  the  A^ 
of  1862,  suspending  the  Statute  of 
Limitations,  have  the  validity  of  law." 

In  Hill  V.  ^oyland  (1866)  40  Miss. 
618,  it  was  contended  that  the  Missis- 
sippi Statute  of  1862,  providing  for  the 
suspension,  for  a  limited  time,  of  the 
Statute  of  Limitationa  with  respect  to 
certain  actiona,  did  not  apply  to 
actions  in  equity.  It  was  held,  how- 
ever, that  even  though  the  word 
"action,"  as  used  in  the  statute,  should 
be  construed  to  refer  to  an  action  at 
law  only,  the  period  of  suspension 
designated  in  the  statute  as  applicable 
to  an  action  should,  by  aniUogy,  be 
deducted  in  determining  whether  a 
suit  in  equity  was  begun  too  late. 

ITew  York. 

By  a  New  York  statute  enacted 
March  21,  1783,  it  was  provided  that 
no  part  of  the  time  from  October  14, 
1776,  to  the  di^  «f  the  passing  of  the 
act,  Vas  to  be  deemed  a  part  of  a 
period  of  limitation.  In  Sleght  v. 
Kane  (1783)  1  Johns.  Cas.  76,  wherein 
it  appeared  that  a  cause  of  action  on 
a  promissory  note  arose  during  that 
period  of  suspension,  it  was  held  that 
the  Statute  of  Limitations  on  such 
action  did  not  begin  to  run  before 
March  21, 1788.  It  was  also  held  that 
if  the  defendant,  on  the  date  last 
mentioned,  was  within  the  British 
lines  in  the  southern  part  of  the  state, 
he  was  outside  the  state  within  the 
meaning  of  a  statute  providing  that, 
where  a  debtor  was  outside  the  state 
at  the  time  a  cause  of  action  accrued, 
the  period  of  limitation  should  not 
begin  to  ran  until  he  returned  to  the 
state.  The  decision  on  the  latter 
point  was  based  on  the  ground  that 
one  who  was  beyond  the  reach  of  the 
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writs  of  the  state,  and  thus  outside  ita 
jurisdiction,  was  not  intended  by  the 
state  legislature  to  be  within  the  pro- 
tection of  the  statute. 

Korth  Carolina. 

In  Ridley  v.  Thorpe  (1805)  S  N.  C. 
(2  Hayw.)  343,  it  was  held  that  an 
action  against  the  heir  of  an  obligor 
was  barred  by  virtue  of  an  Act  of 
1715,  requiring  a  creditor  of  any  de- 
ceased person  to  present  his  claim 
within  seven  years  after  the  death  of 
the  debtor.  The  court  admitted  that 
by  an  Act  of  1783  the  operation  of  all 
acts  of  limitation  was  suspended 
during  the  war,  but  found  that  more 
than  seven  years  had  elapsed  after 
the  period  of  suspension,  before  the 
action  was  brought. 

In  Neely  v.  Craige  (1867)  61  N.  C. 
(Phill.  L.)  187,*  it  was  held  that  an 
act  passed  on  February,  1863,  pro- 
viding  that  in  the  computation  of  time 
for  the  purpose  of  applying  any 
statute  limiting  any  action  or  suit,  or 
any  right  or  righto,  the  time  which 
elapsed  after  May  20,  1861,  should  not 
be  counted,  and  a  similar  act  of  1866, 
did  not  apply  to  a  statute  limiting  the 
time  within  which  a  writ  of  execution 
might  be  issued  on  a  judgment  to  a 
year  and  a  day  from  the  date  of  the 
judgment,  or,  in  any  case  of  a  stay  of 
execution,  from  the  expiration  of  such 
stay.  It  was  also  held  that  if  a  writ  of 
execution  on  a  judgment  was  issued 
after  that  interval  from  the  date  of 
the  judgment,  and  after  the  passage 
of  t^e  Constitutional  Ordinance  of 
June  23,  1866,  it  was  invalid  by  virtue 
of  that  ordinance.  The  ordinance, 
among  other  things,  provided  that 
nothing  contained  therein,  or  in  the 
acts  which  were  thereby  repealed, 
should  be  construed  so  as  to  prevent  a 
judgment  from  becoming  dormant. 

The  Statute  of  February  10,  1863, 
suspending  the  operation  of  any 
statute  limiting  any  action  or  suit,  or 
any  right  or  rights,  or  for  the  purpose 
of  raising  any  presumption  of  any 
release,  payment,  or  satisfaction,  or 
any  grant  or  conveyance,  from  May 
20,  1861,  to  the  end  of  the  then-exist- 
ing war,  was  held  to  apply  to  a  claim 
of  title  by  virtue  of  a  possession  for 
twenty-one  years  under  color  of  title. 


HoweU  V.  Rule  (1870)  64  N.  C.  446.  In 
that  case  it  was  held  that  the  defend- 
ant's claim  of  title  based  on  such 
possession  was  not  established,  since 
a  part  of  Uie  twenty-one*year  period 
relied  on  to  perfect  his  title  fell 
within  the  period  between  May  20, 
1861,  and  the  close  of  the  war.  In 
Chancey  v.  PoweU  (1889)  103  N.  G. 
169,  9  S.  E.  298,  the  court  excluded 
the  interval  from  May  1,  1861,  to 
January  1,  1870,  in  computing  the 
period  of  adverse  possession  which 
would  establish  a  title  to  real  propesty, 
but  found  that  the  period  of  ad- 
verse possession  by  the  defendants 
and  their  predecessors  in  interest 
exceeded  twenty-one,  years,  without 
counting  that  interval  of  time. 

In  Pearsall  v.  Kenan  (1878)  79  N.  a 
472,  28  Am.  Rep.  336,  the  Act  of  1868 
was  likewise  held  to  be  applicable  te 
a  statute  raising  a  presumption  of 
payment  from  a  failure  to  enforce  a 
claim  within  a  prescribed  time.  See 
to  the  same  effect,  Thompson  v. 
Nationa  (1893)  112  N.  C.  608,  17  S.  £. 
432,  wherein,  however,  it  was  found 
that,  exclusive  of  the  period  during 
which  the  operation  of  the  Statute  of 
Presumptions  was  suspended,  a  suffi- 
cient time  had  elapsed,  after  l^e  cause 
of  action  accrued,  to  raise  a  pre- 
sumption of  settlement  or  abandon- 
ment. # 

In  Morris  v.  Avery  (1867)  61  N.  C. 
(Fhill.  L.)  238,  it  was  held  .that  by 
virtue  of  the  Constitutional  Ordinance 
of  June  23,  1866,  a  suit  of  ejectment 
had  not  abated,  tiiough  an  application 
to  prevent  the  abatement  had  not  been 
made  within  the  period  ordinarily 
applicable,  i.  e.,  two  term^  of  the  court 
after  the  death  of  the  defendant  The 
ordinance  on  which  the  decision  was 
based  provided  as  follows:  "All  acts 
and  parts  of  acts  suspending  the  Stat- 
utes of  Limitation  in  the  Revised  Ck>de 
are  hereby  repealed,  except  as  herein 
provided :  Provided,  that  the  time 
elapsed  since  1st  Sept,  1861,  barring 
actions  or  suits,  or  presuming  the 
abuidonment  or  satisfaction  of  rights, 
shall  not  be  counted." 

In  Hinton  v.  Hinton  (1868)  61  N.  C 
(Phill.  L.)  410,  the  court  eiq;)iained  as 
follows  the  effect  of  the  Suspension 
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Aets  of  the  Civil  War  period  on  a  stat- 
ute requiring  a  widow  to  file  a  dissent 
within  six  months  after  the  probate  of 
a  will,  in  order  to  be  entitled  to  her 
common-law  dower:  "We  are  inclined 
to  the  opinion,  from  the  general  word- 
ing of  these  two  acts  [the  Statute  of 
1868  and  the  Ordinance  of  1866],  and 
the  obvious  policy  of  legislation 
during  the  war,  and  the  troubled  state 
of  things  which  succeeded  it  that  the 
statute  limiting  the  time  in  which 
widows  were  required  to  enter  a  dis- 
sent comes  within  their  operation,  and 
that  time  ^ould  not  be  counted  from 
20th  May,  1861,  up  to  1st  January, 
1867,  in  respect  to  widows  who  seek 
to  set  up  a  right  of  dower  at  common 
law.  See  Morris  v.  Avery  (1867)  61 
N.  C.  (Phill.  L.)  238,  as  to  the  abate- 
ment of  suits;  Neely  v.  Craige  (1867) 
61  N.  C.  (Phill.  L.)  187,  as  to  dormant 
judgments — by  which  it  is  settled  that 
such  ordinances  and  statutes,  during 
the  war  and  since,  'confer  no  new 
rights,  but  preserve  existing  ones.' 
We  are,  however,  relieved  from  the 
necessity  of  declaring  an  opinion  upon 
that  question  of  construction,  for  the 
legislature,  in  February,  1866,  out  of 
abundance  of  caution,  passed  an  act 
by  which,  in  express  words,  widows 
are  allowed  further  time  to  dissent, 
and  which  embraces  our  case;  and  in 
June,  1866,  the  convention  by  an 
ordinance  gives  further  time  for  a 
widow  to  dissent,  notwithstanding  she 
may  have  qualified  and  acted  as  the 
executrix  of  her  husband,  thus  by  a 
plain  and  necessary  implication  recog- 
nizing and  ratifying  the  Act  of  Febru- 
ary, 1866;  for  if  a  widow  who  has 
qualified  and  acted  as  executrix  has  a 
right  to  enter  her  dissent,  and  further 
time  is  given  to  her,  a  fortiori,  such 
further  time  is  given  to  widows  who 
have  not  that  objection  to  encounter." 

The  legislation  and  constitutional 
provisions  of  North  Carolina  suspend- 
ing the  operation  of  Statutes  of  Limi- 
tation from  May  20,  1861,  to  January 
1,  1870,  were  given  effect  in  Johnson 
V.  Winslow  (1869)  63  N.  C,  552,  where- 
in a  statute  limiting  the  period  for 
bringing  an  action  on  a  promissory 
note  to  three  years  was  held  not  to  bar 
an  action  brought  in  May,  1869,  on  a 


promissory  note  due  in  January,  1860. 
That  case  was  dted  and  followed  in 
Flott  V.  Western  N.  G.  B.  Co.  (1871) 
66  N.  C.  74,  wherein  an  action  com* 
menced  in  1869  against  the  defend- 
ant railroad  company,  for  taking  and 
using  the  plaintiff's  land  for  its  road, 
was  held  not  to  be  barred  by  a  statute 
limiting  the  period  for  commencing 
such  actions  to  three  years,  although 
the  cause  of  action  accrued  in  the 
summer  or  fall  of  1868. 

In  State  ex  rel.  Taylor  v.  Galbralth 
(1871)  65  N.  C.  409,  the  North 
Carolina  acts  suspending  the  opera- 
tion of  Statutes  of  Limitation  from 
May  20,  1861,  to  January  1,  1870,  were 
held  to  be  applicable  to  a  statute 
limiting  an  action  on  an  official  bond 
to  six  years  from  the  date  of  the  bond. 
And  in  Williams  v.  Williams  (1874) 
70  N.  C.  189,  it  was  held  that  the  inter- 
val from  May  20.  1861,  to  January  1, 
1870,  should  be  deducted  in  computing 
the  period  of  limitation  prescribed  for 
bringing  an  action  for  work  and  labor. 
In  Edwards  v.  Jarvis  (1876)  74  N.  C. 
S16,  the  same  interval,  it  was  held, 
should  be  deducted,  in  computing  the 
period  of  limitation  prescribed  for  an 
action  to  recover  the  possession  of 
land.  In  that  case,  however,  the  court 
said,  obiter :  "The  general  proposition 
that  the  time  elapsed  from  the  20th 
day  of  May,  1861,  until  the  1st  day  of 
January,  1870,  shall  not  be  counted  so 
as  to  bar  actions  or  suits,  or  to  pre- 
sume satisfaction  or  abandonment  of 
rights,  we  may  assume  to  be  true. 
This  general  proposition,  however,  is 
subject  to  the  exception  that  actions 
of  debt,  covenant,  assumpsit,  or 
account,  upon  any  contract,  demand, 
or  penalty  incurred  since  the  1st  day 
of  May,  1866,  and  the  remedies  there- 
on, shall  be  in  all  respects  the  same 
as  they  were  in  the  year  1860.  This 
exception  opened  the  door  for  suits 
and  causes  of  action  founded  on  con- 
tract or  obligation  entered  into  since 
the  1st  day  of  May,  1865,  but  did  not 
affect  the  general  rule  already  stated 
in  respect  to  torts,  or  other  causes 
of  action,  save  those,  in  contract, 
embraced  in  the  exception  just  men- 
tioned." 

In  two  cases  it  has  been  held  that* 
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where  the  plaintiff  was  under  the  dift- 
ability  of  infancy  when  the  period 
began  daring  which  the  North  Caro- 
lina Statutes  of  Limitation  were  sus- 
pended by  stay  laws,  and  was  under 
the  disability  of  coverture  at  the 
close  of  that  period,  the  Statute  of 
Limitations  did  not  run  against  her 
before  or  during  the  period  of  cover- 
ture. State  ex  rel.  Lippard  v.  Trout- 
man  (1875)  72  N.  C.  551;  Davis  v. 
Perry  (1883)  89  N.  C.  420.  In  the 
latter  case  the  court  made  the  follow- 
ing explanation :  'If  the  question  were 
an  open  one,  we  should  be  disposed  to 
concur  in  the  ruling  of  the  court  that 
the  Statute  of  Limitations — not  ex- 
tinct, but  slumbering  until  the  1st  of 
January,  1870 — ^then  awakened  into 
life  and  activity  and  operated  against 
the  feme  relator,  though  under  cover- 
ture, as  it  would  have  done  on  her 
arriving  at  full  age,  but  for  the  sus- 
pension; and  that  the  effect  of  the 
suspension  was  to  eliminate  from  the 
count  of  time  so  much  as  was  covered 
by  it.  But  we  do  not  feel  at  liberty 
to  depart  from  the  express  adjudica- 
tion of  the  point  in  the  case  of  State 
ex  rel.  Lippard  v.  Troutman,  supra,  the 
facts  of  which  are  substantially  the 
same  as  the  present.  There  the  court 
says  (Settle,  3,,  delivering  the  opinion) 
that,  as  the  feme  plaintiff  did  not 
become  of  age  until  1866.  the  suspen- 
sion of  the  Statute  of  Limitations 
saved  her  rights  until  the  1st  day  of 
January,  1870.  But  before  that  time,  to 
wit,  in  1869.  she  went  under  the  dis- 
ability of  coverture' — and  upon  this 
ground  the  statute  was  held  not  to 
obstruct  the  recovery,"  The  view 
which  the  court  in  the  later  case 
suggested  as  the  one  better  supported 
by  legal  principle  has  been  adopted  in 
Texas.  See  Ragsdale  v.  Barnes  (1887) 
68  Tex.  504,  5  S.  W.  68,  the  holding  of 
which  is  stated  infra,  this  subdivision. 

PesuuTlvttia. 

In  Penrose  v.  King  (1794)  1  Yeates, 
344,  an  action  of  debt  on  a  bond,  the 
defendant  relied  on  a  presumption  of 
payment  from  lapse  of  time.  It 
appeared  that  the  Pennsylvania  legis- 
lature had  suspended  the  operation  of 
the  Statutes  of  Limitation  from  Janu- 
ary 1, 1776.  to  June  21. 1784.  Although 


no  period  was  prescribed  In  either  the 
Pennsylvania  or  English  statutes  for 
bringing  an  action  on  a  bond,  it  was 
held  that  the  interval  during  which  the 
operation  of  the  Statutes  of  Limita- 
tion was  suspended  by  the  legislature 
should  not  be  counted  as  a  part  of  the 
period  which  would  raise  a  presump- 
tion of  the  payment  of  a  bond.  The 
court  said :  "Onr  legislature,  for  wise 
reasons,  has  determined  that  the 
operation  of  the  Limitation  Act  should 
be  suspended  between  the  1st  January, 
1776,  and  the  21st  June.  1784.  And 
we  think  we  tread  in  the  steps  of  the 
English  judges  exactly  when  we 
declare  our  opinion  that,  during  this 
period,  the  presumption  of  payment  of 
a  bond  arising  from  length  of  time 
should  also  be  suspended.  This  will 
necessarily  throw  out  of  the  calcula- 
tion eight  years,  five  months,  and 
twen^-one  days.  The  length  of  time 
then,  of  itself,  is  no  positive  bar  in 
this  case ;  but  the  circumstances 
offered,  being  matters  of  fact,  are 
proper  evidence  to  be  left  to  the  jury 
to  decide  on  the  presumption.  The 
impression  which  the  evidence  has 
made  on  their  minds,  after  a  calm  and 
dispassionate  consideration  of  all  the 
circumstances,  must  determine  tiieir 
verdict."  The  opposite  view  as  to  the 
effect  of  similar  enactments  has  been 
taken  in  other  states.  See  Harrison 
V.  Heflin  (1875)  54  Ala.  6B2;  ShubUck 
V.  Adams  (1883)  20  S.  C  49;  Kil- 
Patrick  v.  Brashear  (1873)  10  Heisk. 
(Tenn.)  372,  which  are  discussed 
under  their  respective  jurisdictions  in 
this  subdivision. 

In  Hudson  v.  Carey  (1824)  11  Serg. 
&  R.  10,  it  appeared  that  the  defend- 
ant obtained  a  certificate  of  discharge 
under  an  act  of  the  Pennsylvania 
legislature  of  March  13.  1812.  for 
the  relief  of  insolvent  debtjprs  and 
their  creditors.  The  plaintiff,  who  was 
seeking  to  recover  on  a  promissory 
note  executed  by  the  defendant,  con- 
tended that  the  Statute  of  limitation 
should  not  be  considered  as  running 
against  his  cause  of  action,  from  the 
date  on  which  the  act  under  which 
the  defendant  received  his  discharge 
was  held  to  be  constitutional  and 
valid  by  the  supreme  court  of  Fennsyl' 
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vania,  until  it  was  declared  to  be  un- 
constitutional  by  the  Supreme  Court 
of  the  United  States.  See  Farmers'  & 
M.  Bank  v.  Smith  (1817)  S  Serg.  ft  R. 
63.  DnrinsT  that  interval,  the  plaintiff 
urged,  it  would  have  beat  useless  for 
him  to  briflff  an  action  against  the 
defendant;  since  it  was  clear  that  a 
judgment  would  have  been  rendered 
against  him  by  the  state  court.  The 
court,  in  holding  that  the  operation 
of  the  statute  was  not  suspended, 
said:  "It  is  unnecessary  to  say  how 
the  case  would  have  stood  if  the  courts 
had  been  shot  so  that  no  action  could 
be  brought.  It  is  to  be  observed,  how- 
ever, that,  the  courts  having  been  shut 
for  a  short  period  in  the  beginning  of 
the  War  of  the  Revolution,  this  state, 
and  I  believe  all  the  other  states, 
thought  proper  to  pass  acts  for  the 
purpose  of  declaring  that  the  Statute 
of  Limitations  should  not  run  during 
tiiat  period.  But  the  courts  were  never 
shut  one  moment  against  the  plaintiff; 
it  was  known  that  the  judgment  of 
this  court,  in  the  case  of  Farmers'  & 
M.  Bank  v.  Smith,  was  carried  to  the 
Supreme  CoUrt  of  the  United  States 
by  writ  of  error,  so  that  the  conatitu- 
tionalily  of  the  Insolvent  Act  was  not 
Anally  decided;  the  plaintiff  might 
have  pursued  the  same  course,  if 
judgment  had  been  given  against  him, 
or,  in  order  to  avoid  that  expense,  he 
might  have  issued  a  writ  against  the 
defendant  without  having  it  served, 
and  continued  the  process  in  that  way 
from  time  to  time  until  the  Supreme 
Court  of  the  United  States  had  de- 
cided." 

Beuth  Carolina. 

In  Hicks  v.  Pouncey  (1802)  3  S.  C.  L. 
(1  Brev.)  116,  an  action  of  assumpsit, 
the  court  said,  with  respect  to  the 
South  Carolina  acts  suspending  the 
operation  of  the  Statutes  of  Limitation 
during  the  War  of  Independence  and 
the  period  immediately  following : 
*'The  26th  of  March,  1784,  was  fixed 
by  act  of  assembly  for  the  commence- 
ment of  the  operation  of  the  Act  of 
Limitations.  This  act  began  to  run 
against  the  plaintiff's  right  of  action 
from  that  day  until  the  29th  of 
February,  1788,  when  its  operation 
was  suspended  until  the  28th  oi 


March,  1791,  by  an  Act  of  February, 
1788;  and  in  February,  1791,  an  act 
passed  which  further  suspended  its 
operation  until  the  25th  day  of  March, 
1798;  then  its  operation  revived,  and 
it  ran  on  to  complete  the  time  neces- 
sary to  bar  the  plaintiff's  right  of 
action,  before  the  writ  was  sued  out. 
I  conceive  that  the  true  sense  and 
sound  construction  of  the  acts  of 
assembly  relative  to  this  subject 
require  that  the  time  which  passed 
prior  to  the  first,  and  subsequent  to 
the  last,  act,  suspending  the  operation 
of  the  limitation  Act,  must  be 
reckoned  in  computing  the  time  the 
Limitation  Act  has  run  against  the 
plaintiff's  right  of  action,  before  he 
commenced  his  suit;  and  that  the 
suspending  acts  operated  only  to 
interrupt  and  stay  the  course  of  the 
Act  of  Limitations  for  the  times  re- 
spectively mentioned  by  them,  and  did 
not  establish  any  other  period  than 
was  before  established  for  the  com- 
mencement of  its  operation," 

In  Wardlaw  v.  Buzzard  (1867)  49 
S.  C.  L.  (15  Rich.)  158,  94  Am.  Dec. 
148,  the  court  gave  effect  to  a  pro- 
vision of  the  Act  of  December,  1861, 
suspending  the  operation  of  the  Stat- 
ute of  Limitations  during  the  period 
in  which  the  act  was  in  force,  so  far 
as  the  Statute  of  Limitations  was 
applicable  to  causes  of  action  coming 
within  the  meaning  of  the  act.  It  was 
held  that,  by  virtue  of  the  act,  the 
operation  of  the  statute  limiting  the 
period  for  bringing  an  action  on  a 
promissory  note  was  suspended  from 
December,  1861,  to  December,  1866. 

In  Pegues  v.  Warley  (1880)  14  3.  C. 
180,  the  defendant  contended  that,  by 
virtue  of  the  Statute  of  Limitations 
and  the  adverse  possession  of  herself 
and  predecessors  in  interest,  her  title 
to  certain  real  estate  was  valid  as 
against  the  lien  of  a  judgment.  The 
court,  however,  affirmed  a  judgment 
for  the  plaintiff,  on  the  ground  that 
the  operation  of  the  statute  was  sus- 
pended for  one  year  by  an  act  passed 
in  1865,  which  declared  that  during 
the  continuance  of  the  act  the  Statute 
of  Limitations  should  be  suspended 
"against  the  claims  of  all  persons  in 
possession  of  property  of  debtors  on 
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final  process,  and  on  which  such 
process  may  have  a  lien." 

In  Shubrick  v.  Adams  (188S)  20 
S.  C.  49,  it  was  contended  that  the 
period  of  time  which  raised  a  presump- 
tion of  the  payment  of  a  bond  was 
suspended  during  the  period  provided 
by  the  Stay  ActSt  which  purported  to 
postpone  the  enforcement  of  creditors* 
rifrhts.  It  appeared  that  the  provision 
of  the  Stay  Aots  postponing  the  en- 
forcement of  the  rights  of  creditors 
had  been  held  to  be  unconstitutional, 
but  that  the  provision  of  those  acts 
suspending  the  running  of  the  Statute 
of  Limitations  had  been  held  to  be 
valid.  The  court  decided  that  the 
latter  provision  did  not  affect  the  pre- 
sumption of  payment,  and  that  there 
could  be  no  constructive  suspension 
of  the  period  which  would  create  a 
presumption  of  payment,  based  on  a 
disiability  of  the  creditor,  since  the 
provisions  of  the  Stay  Acts  purporting 
to  pos^ne  the  enforcement  of  ttie 
rights  of  a  creditor  were  null  and 
void.  The  mere  fact  that  the  plaintiff 
acquiesced  in  the  requirements  of  the 
Stay  Acts  was  held  to  be  insufficient 
to  suspend  or  lengthen  the  period 
which  would  create  a  presumption  of 
pasrment. 

The  same  view  has  been  taken  as  to 
the  effect  of  similar  rauwtments  on 
the  presumption  of  payment  in  Harri- 
son V.  Heflin  (1875)  S4  Ala.  662, 
and  Kilpatrick  v.  Brashear  (1873)  10 
Heisk.  (Tenn.)  372;  but  the  opposite 
view  was  adopted  in  Penrose  v.  King 
(1794)  1  Yeates  (Pa.)  344.  The  de- 
cisions in  these  cases  on  this  point  are 
stated  under  their  respective  jurisdic- 
tions in  this  subdivision. 

In  Shand  v.  Gage  (1877)  9  S.  C.  187, 
an  action  on  a  promissory  note,  it  was 
held  that  the  statute  limiting  the  time 
for  bringing  an  action  on  a  donand  of 
that  character  was  not  suspended  by 
an  order  of  a  milituy  commander  of. 
the  United  States,  issued  after  the 
cessation  of  hostilities,  to  the  effect 
that  no  suit  or  process  should  be  insti- 
tuted in  certain  causes  of  action  until 
the  civil  government  of  the  state 
should  be  established  in  accordance 
with  the  laws  of  the  United  States. 
The  court  said:  "The  question  then 


presents  itself  wheUier  an  act  of  inter- 
ference of  this  nature,  that  prevents 
a  citizen  from  prosecuting  his  claima 
within  the  time  prescribed  by  law  for 
that  purpose,  operates  to  extend  such 
time  in  contravention  of  the  terms  of 
the  statute.  It  is  very  cleiur  that  only 
the  legislative  authority  that  could 
create  the  statute  can  repeal  it,  in 
whole  or  in  part,  or  create  new  excep- 
tions or  conditions  to  it.  When,  there- 
fore, the  sovereign  who  malcea  the  law 
does  an  act  the  effect  of  which  is  to 
impede  the  right  of  the  citizen  to  his 
remedy,  it  may  well  be  considered 
whether  or  not  a  repeal  or  nu)dific»- 
tion  of  the  restrictive  part  of  the 
statute  waa  w*i  implied  in  such  act  of 
interferenee.  The  case  Just  stated  ia 
probably  the  strongest  that  could  be 
put  for  introducing  constructive  ex- 
ceptions to  the  Statute  of  lamitations, 
and  yel^  even  as  it  regards  that  case» 
the  autiioritieB  are  in  great  conflict 
and  uncertainty.  The  present  case  i» 
clearly  distinguishable  from  that  just 
stated,  inasmuch  as  the  interference 
with  the  plaintiff's  remedy  did  not 
occur  through  the  act  of  - a  source  of 
authority  competent  to  enact  or 
modify  any  state  statute,  but  from  a 
source  as  independent  of  the  law- 
making poww  of  the  state  as  if  it  had 
been  produced  by  the  forces  of  nature. 
We  can  find  no  precedent  or  principle 
that  warrants  any  interference  with 
the  Statute  of  Limitations  on  any  such 
ground.  We  have  not  been  able  to  dis- 
cover any  authority  in  any  case  or 
text-writer  that  would  warrant  the  in- 
terpolation in  the  statute  of  such  an 
exception  aa  that  implied  in  the  plain- 
tiff's claim,  in  his  argument  in  this 
case." 

In  Vaughn  v.  Smith  (1871)  2  Heisk. 
649,  the  plaintiff  sought  to  prove  an 
account  of  his  testator  by  swearing 
according  to  the  Book  Account  Law, 
which  provided  for  proof  of  titat 
nature  of  a  "sale  and  delivery  of 
articles  not  exceeding  $75  in  value 
which  were  delivered  within  two 
years  before  the  action  brought."  In 
holding  that  the  plaintiff  was  entitled 
to  prove  the  account  in  that  manner. 
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though  the  articles  stated  in  the  ac- 
count were  sold  in  1860  and  1861.  and 
the  action  waa  not  brought  until  May, 
1867,  the  court  said:  "By  the  Act  of 
1865,  chap.  10.  §  1,  it  is  provided  that 
'no  statute  of  limitations  shall  be 
held  to  operate  from  and  after  the  6th 
of  May.  1861,  to  the  1st  day  of  Jan- 
uary, 1867;  and  from  the  latter  date 
the  Statutes  of  Limitations  shall  com- 
mence their  operation,  according  to 
existing  laws.'  Then  follows  this 
additional  provision:  'And  the  time 
between  the  6th  day  of  May.  1861,  and 
the  1st  day  of  January.  1867.  shall  not 
,  be  computed;  nor  shall  any  writ  of 
error  be  refused  or  barred  in  any  suit 
decided  since  the  6th  day  of  May, 
1861,  or  within  one  year  immediately 
prior  to  that  date,  by  reason  of  lapse 
of  time.'  The  suspension  of  the  opera- 
tion of  all  Statutes  of  Limitations 
from  the  6th  of  May.  1861.  to  the  1st 
of  January.  1867,  is  clearly  and  un- 
equivocally expressed  in  the  Ist  clause 
of  the  section.  Language  could  not 
make  the  intention  of  the  legislature 
more  distinct  and  apparent  than  that 
used;  yet  this  clause  is  followed  by 
another,  which  either  means  to  ex- 
press identically  the  same  intention, 
or  was  intended  to  add  to  the  breadth 
of  the  first  clause:  'And  the  time  be- 
tween the  6th  day  of  May,  1861,  and 
the  1st  day  of  January,  1867,  shall  not 
be  computed.'  How.  shall  not  be  com- 
puted? In  fixing  the  operation  of  the 
Statutes  of  Limitations?  The  previ- 
ous clause  had  fixed  the  operation  of 
the  Statutes  of  Xdmitations  between 
the  two  periods  named,  as  clearly  as 
language  could  do  it  Then  why  re- 
peat exactly  the  same  idea  in  other 
language,  unless  it  was  intended  to 
include  by  the  broader  language  the 
purpose  of  preventing  the  computa- 
tion of  the  time,  between  the  two 
periods  named,  in  other  statutes  as 
well  as  the  Statutes  of  Limitation?** 
In  Gwyn  v.  Porter  (1871)  5  Heisk. 
263.  an  instruction  was  held  to  be 
proper  which  excluded  the  interval 
from  May  6,  1861,  to  January  1,  1867, 
in  computing  the  sixteen-year  period 
which  created  a  presumption  of  pay- 
ment The  court  said :  "In  Carter  v. 
Wolfe  (1870)  1  Heisk.  701.  this  court 


said  'that  the  full  peril 
years  did  not  elapse  in 
fore  the  commencement 
Civil  War,  and  that  perl 
excluded  from  computf 
amended  Constitution,  ai 
ute  of  Limitations,  shouli 
be  ^eluded  in  ascertaii 
sumption  of  payment' 
being  now  presented  for 
mination,  we  hold  that 
charge  was  correct,  both 
pie  and  the  authority  Q 
King  (1794)  1  Yeates  (I 
also  Bailey  v.  Jacksoi 
Johns.  (N.  Y.)  210.  8  A 
Jackson  ex  d«n.  Feop 
(1818)  10  Johns.  (N.  Y. 
ton  V.  Cannon  (1796)  1 
Bay)  482;  Quince  v.  R< 
N.  C.  (2  Hayw.)  180.  an 
2,  p.  97  (1  Taylor,  166; 
Hill's  Phillips,  Ev.  5th 
It  is  shown  by  the  proof 
that  no  court  was  helc 
county  from  February, 
tober,  1865;  and  indepen 
Act  of  1866,  we  hold  thai 
is  made  as  to  the  suspc 
courts  in  which  suits 
brought,  the  time  durin 
courts  were  not  open,  in 
War,  should  be  excluded 
tation,  as  well  in  determi: 
the  presumption  of  payi 
tached.  as  in  fixing  the 
Statute  of  Limitations." 
observed  that  the  court 
cision  chiefly  on  the  cli 
courts  during  the  Civil 
it  also  approved  the  sngi 
in  Carter  Wolfe  (IS*; 
694.  that  the  period  of  sni 
vided  for  by  the  constil 
vention  should  perhaps 
in  calculating  the  lapse  o 
would  create  a  presump 
ment  The  latter  questit 
cuefully  considered  in  '. 
Brashear  (1873)  10  Hei 
that  case  the  court  decii 
constitutional  amendmen' 
the  operation  of  Statute 
tion  did  not  have  the  effei 
ing  the  period  of  time  wl 
presumption  of  payment, 
closing  of  the  courts  did  1 
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feet.  Since  the  time  during  which 
the  courts  were  closed  was  shorter 
than  the  period  of  suspension  provid- 
ed by  the  amendment  for  the  opera- 
tion of  Statutes  of  Limitation,  it  was 
held  that  the  whole  of  the  latter  period 
should  not  be  deducted  in  computing 
the  sixteen-year  lapse  of  time  which 
would  create  a  presumption  of  pay- 
ment. 

Similar  enactments  in  other  states 
have  also  been  held  not  to  affect  the 
presumption  of  payment.  Harrison  v. 
HeAin  (1876)  54  Ala.  652;  Shubrick 
V.  Adams  (1883)  20  S.  C.  49.  But  the 
opposite  conclusion  was  reached  in 
Penrose  v.  King  (Pa.)  supra.  The  de- 
cisions in  these  cases  on  this  point  are 
stated  under  their  respective  jurisdic- 
tions in  this  subdivision. 

In  Jones  v.  Reynolds  (1875)  5  Baxt. 
644,  under  a  statute  allowing  infants, 
persons  of  unsound  mind,  and  mar- 
ried women  one  year  after  the  remov- 
al of  their  respective  disabilities 
within  which  to  bring  actions  against 
personal  representatives,  it  was  held 
that  the  complainant,  who  was  an  in- 
fant from  1868,  when  his  cause  of  ac- 
tion accrued,  until  August  7, 1865,  was 
entitled  to  one  year  from  Januuy  1, 
1867,  within  which  to  bring  his  action 
against  a  personal  representative, 
since  the  amendment  to  the  state  Con- 
stitution suspended  the  running  of  the 
one-year  period  until  the  date  last 
mentioned. 

In  Hall  V.  Gossum  (1921)  —  Tenn. 
228  S.  W.  1039,  it  was  held  that 
the  enactments  suspending  the  opera- 
tion of  the  Statutes  of  Limitation  dur- 
ing the  Civil  War  period  had  no  appli- 
cation to  a  statute  providing  that, 
where  a  power  of  attorney  was  regis- 
tered for  twenty  years,  it  should  be 
deemed  to  be  valid,  since  the  latter 
statute  was  not  a  statute  of  limitation. 

Texas. 

In  Walters  v.  Walters  (1870)  33  Tex. 
50,  wherein  the  plaintiff  recovered  a 
sum  of  money  advanced  by  his  intes- 
tate to  a  niece  of  the  defendant,  at  his 
request,  the  court  gave  effect  to  a 
Texas  Ordinance  of  1866,  suspending 
the  operation  of  the  Texas  Act  of  Lim- 
itation from  March  2,  1861,  to 
September  2,  1866.   In  Forterfield  v. 


Taylor  (1883)  60  Tex.  264,  it  appeared 
that  certain  notes  given  for  the  pur- 
chase price  of  land  matured  in  1863, 
and  remained  unpaid.  It  also  ap- 
peared that  the  deed  given  by  the  ven- 
dor to  the  vendee  recited  that  notes 
were  given  in  payment.  In  an  action 
by  the  vendor  against  a  remote 
grantee  of  a  portion  of  the  land,  to 
subject  it  to  the  payment  of  the 
amount  due  on  the  notes,  it  was  held 
that  no  statute  of  limitations  began 
to  run  against  the  vendor's  cause  of 
action  until  March  80,  1870,  when  the 
new  Constitution  took  effect. 

In  holding  that  the  appellee  did  not  • 
acquire  a  title  to  real  estate  by  virtue 
of  his  adverse  possession  under  a 
statute  of  limitation,  the  court  said  in 
Moseley  v.  Lee  (1872)  87  Tex.  479: 
"Suits  for  title  or  possession  of  real 
estate  are,  beyond  controversy,  civil 
suits,  and  it  was  clearly  the  intention 
of  the  convention  which  adopted  the 
Constitution  to  include  real  as  well  as 
personal  actions.  If  there  were  any 
doubt  in  regard  to  this  construction  of 
the  43d  section  of  the  Constitution, 
that  doubt  would  be  removed  by  a 
consideration  of  the  object  and  pur- 
pose of  the  convention  in  adopting  It, 
which  unquestionably  was  to  secure,, 
unimpaired,  the  rights  of  those  who, 
by  reason  of  absence  from  the  state 
or  otherwise,  had  been  deprived  of  the 
right  of  action  in  the  courts,  and  by  a 
reference  to  the  statutes  passed  and 
enforced  during  the  late  war.  The 
act  passed  26th  of  February,  1863, 
most  definitely  points  out  the  statutes 
which  were  suspended,  and  which  the 
Constitution  declares  shall  remain 
suspended.  The  1st  section  of  that 
act  provides  that  'all  statutes  of  lim- 
itation, on  all  civil  rights  of  action  of 
every  kind,  whether  real  or  personal, 
are  hereby  suspended  until  one  year 
after  the  close  of  the  war/  etc.  This 
act  certainly  suspended  the  Acts  of 
Limitation  of  three,  five,  and  ten 
years,  on  suits  for  the  recovery  of 
land,  and  the  Constitution  declares 
that  they  shall  remain  suspended. 
That  the  convention  had  the  power  or 
authori^  to  declare  the  suspension  of 
the  Statutes  of  limitation  we  think 
there  can  be  no  doubt.  Bender  t. 
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Crawford  (1870)  38  Teot.  750,  7  Am. 
Rep.  270.  AdmittinsT  that  the  statute 
commenced  to  run  in  favor  of  appel- 
lee on  the  issuance  of  title  to  appel- 
lant's vendor,  it  ceased  to  run  on  the 
breaking  out  of  the  war,  and  was  not 
put  into  operation  affAin  until  the 
adoption  of  the  present  Constitution. 
And  thus  we  find  that  the  Statute  of 
Limitation  did  not  run  in  favor  of  aiH 
pellee  and  against  the  appellant,  in 
all,  to  exceed  one  year,  and  not  a  suf- 
ficient time  to  give  appellee  any  right 
whatever  under  his  plea  of  limita- 
tion.'* See  to  the  same  effect,  Ben- 
tinck  V.  Franklin  (1878)  38  Tex.  458. 

In  League  v.  Regan  (1883)  59  Tex. 
427,  it  appeared  that  a  Texas  statute 
with  respect  to  the  period  of  limita- 
tion for  the  recovery  of  real  property 
provided  as  follows:  "If  forcible  oc- 
cupation of  the  premises,  or  county 
containing  them,  by  a  public  enemy, 
prevent  entry,  the  time  of  such  dis- 
ability shall  not  be  computed.**  The 
eonrt,  in  holding  that  the  statute  did 
not  apply  to  raids  by  Indians,  said: 
"This  could  not  have  been  intended  to 
apply  to  such  temporary  forays  as 
were  frequently  made  upon  parts  of 
Uie  frontier  of  this  state,  in  former 
years,  by  hostile  Indians;  but  to  se- 
cure such  occupation  by  an  armed 
force  from  some  foreign  government, 
with  which  this  country  might  be  at 
war,  as  would  interfere  with  the  regu- 
lar operation  of  the  government  in  the 
part  of  the  country  so  occupied. 
Bouvier's  Diet.  'Public  Enemy.'  The 
record  shows  that,  in  the  county  in 
which  the  lands  are  situated,  the 
courts  have  at  all  times  been  regularly 
held  since  the  occupation  through 
which  the  appellee's  claim  began,  and 
their  possession  might  have  been  in- 
terrupted by  suit  at  any  time.  Under 
such  circumstances  it  could  not  be 
held  that  limitation  did  not  run,  even 
if  Indians  were,  within  the  meaning 
of  the  law,  'public  envies.' " 

In  Ragsdale  v.  Barnes  (1887)  68 
Tex.  604,  6  S.  W.  68,  it  appeared  that 
one  of  the  plaintiffs  was  an  infant  at 
the  time  a  cause  of  action  accrued  to 
her  for  the  recovery  of  real  property, 
and  was  under  the  disability  of  in- 
fancy until  her  marriage  in  1868.  She 


contended  that  since  the  Statute  of 
Limitations  was  suspended  at  the  time 
of  her  marriage,  the  disability  of 
coverture  attached  at  the  close  of  the 
period  of  the  suspension  of  the  stat- 
ute, and  protected  her  against  ttie  bw 
of  the  statute  during  coverture.  The 
court,  in  holding  that  the  rule  under 
the  Texas  statute,  which  does  not 
permit  the  tacking  of  the  disabilities 
of  minority  and  coverture,  was  not 
changed  by  the  fact  that  at  the  time 
of  her  marriage  the  operation  of  the 
Statute  of  Limitations  was  suspended 
said:  "It  is  clear  that,  if  Uiere  had 
been  no  suspension  of  the  operation 
of  the  Statute  of  Limitation,  it  would 
have  commenced  to  run  against  her 
upon  her  marriage  in  1868,  and  she 
would  have  been  barred  long  before 
the  institution  of  this  suit  But  it  is 
contended  that  because  the  Constitu- 
tion of  ISG9  provided  that  the  statute 
should  be  suspended  from  the  2Bth  of 
January,  1861,  until  the  acceptance  of 
that  Constitution  by  Congress,  there- 
fore there  was  no  law  of  limitation  in 
force  at  the  time  of  appellant's  mar- 
riage, and'  hence  that,  when  the  sus- 
pension ceased,  the  disability  of  cov- 
erture also  attached  and  protected 
her  against  the  bar  of  the  statute. 
But  in  this  view  we  do  not  concnr. 
In  the  first  place,  it  is  to  be  borne  in 
mind  that  during  the  year  1868  the 
Laws  of  Limitation  were  in  full  force 
(§  6  of  Ordinance  11  of  1866,  Sayles's 
Const.  343),  and  that  upon  appellant's 
marriage  the  statute  began  to  run 
against  her  (White  v.  Latimer  (1864) 
12  Tex.  62).  The  object  of  the  provi- 
sion of  the  Constitution  of  1869  was 
merely  to  prevent  the  suspended  peri- 
od from  being  taken  into  account  in. 
the  computation  of  the  time  required 
by  the  statute  to  bar  an  action,  and 
was  not  to  restore  a  disability  that 
had  already  been  removed.  There  is 
nothing  in  the  language  to 'indicate 
this  latter  intention,  nor  does  the 
spirit  of  the  provision  support  such 
a  construction.  But,  in  the  second 
place,  if  there  be  any  doubt  about  the 
correctness  of  this  conclusion,  we 
think  it  set  at  rest  by  the  Revised 
Statutes.  Omitting  so  much  of  article 
3201  as  is  not  applicable  to  this  eas^ 
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it  reads  as  follows:  'If  any  person 
entitled  to  commence  suit  for  the  re- 
covery of  real  property  .  .  .  be  at 
the  time  ,  .  .  the  adverse  poases- 
sion  commence  nnder  the  age  of 
twenty-one  years  or  a  married  woman 
.  .  .  the  time  during  which  such 
disability  shall  continue  shall  not  be 
deemed  any  portion  of  the  time  limited 
f<*  the  commencement  of  such  suit.' 
Appellant's  disability  of  minority, 
which  existed  when  the  cause  of  ac- 
tion first  accrued,  had  been  removed 
by  her  marriage.  She  cannot  set  up 
her  coverture,  because,  by  the  terms 
of  the  statute,  that  disability  pertains 
only  to  such  women  as  were  covert  at 
the  time  the  adverse  possession  com- 
menced. If  the  revisers  of  the  stat- 
utes had  had  the  question  now  before' 
us  distinctly  in  view  when  they 
framed  the  article  quoted,  and  had  de- 
sired to  remove  all  doubt  upon  it,  we 
do  not  think  they  coold,  by  general 
terms,  have  expressed  that  intention 
more  clearly.  Of  the  right  to  enact 
this  article,  although  appellant  may 
have  been  under  disability  at  the  time, 
we  think  there  can  be  no  question. 
The  legislature  has  power,  should  it 
see  fit,  to  repeal  altogether  the  provi- 
sion relieving  femes  covert  from  the 
operation  of  the  statutes,  provided  a 
reasonable  time  be  allowed  such  as 
are  under  disability  at  the  time  of  the 
repeal  within  which  to  bring  their 
suits.  Hence,  if  existing  laws  had 
permitted  the  tacking  of  disabilities 
during  Uie  period  the  statute  was 
suspended  by  the  Constitution  of  1869, 
it  was  competent  for  the  legislature  to 
modify  tliese  laws,  and  provide  that 
one  disability  should  not  supervene 
-upon  another,  as  the  article  we  have 
considered  does,  in  effect,  enact.  But, 
we  think,  neither  under  the  Revised 
Statutes  nor  the  previous  laws  can 
appellan|  set  op  her  coverture  against 
the  operation  of  the  Statute  of  Limita- 
tions in  this  case.  We  are  of  opinion, 
therefore,  that  the  court  below  did  not 
err  in  holding  the  appellant  barred  by 
the  Statute  of  Limitations."  See  to 
the  same  effect,  Harvey  v.  Carroll 
(1898)  6  Tex.  Civ.  App.  824,  23  S.  W. 
71S. 

The  opposite  conclusion  has  been 


reached  in  North  Carolina  cases, 
though  not  without  doubt  being  cast 
on  its  correctness.  See  State  ex  rel. 
Lippard  v.  Troutman  (1875)  72  N.  C- 
651,  and  Davis  v.  Perry  (1888)  89  N. 
C  420,  which'  are  set  oat  ant^  this 
subdivision.  , 

In  Siekels  t.  Epps  (1888)  —  Tex. 
— ,  8  S.  W.  124,  the  court,  in  holdinir 
that  an  action  in  equity  for  the  pos- 
session of  a  tract  of  land  was  not 
barred  as  a  stale  demand,  said:  "Un- 
der the  circumstances  of  this  case, 
stale  demand,  if  it  can  be  applied  to 
this  character  of  title  at  all,  about 
which  we  withhold  any  opinion,  would 
not  bar  the  action  of  plaintiff.  This 
suit  was  brought  in  a  very  short  time 
after  the  lapse  of  ten  years  from  the 
time  patent  issued  to  Bullion.  The 
patent  issued  during  the  war,  March 
6,  1863.  Statutes  of  limitation  were 
suspended  from  that  time  to  the  30th 
of  March,  1870,  as  an  act  of  justice  to 
parties  holding  legal  claims,  from  the 
fact  that  the  courts  were  practically 
closed  from  the  commencement  of  the 
war  to  that  time.  Courts,  in  applying 
the  doctrine  of  stale  demand,  cannot 
ignore  the  existence  of  that  state  of 
affairs  in  the  history' of  the  countoy 
that  called  for  the  suspension  of  lim- 
itation laws.  It  would  be  illiberal 
and  unjust.  Stale  demand  in  equita- 
ble proceedings  is  analogous  to  limita- 
tion in  law.  It  is  nothing  but  lapse  of 
time  in  both  cases, — one  to  bar  an 
equitable  right,  and  tiie  other  a  legal 
right.  We  ^ink  it  might  safely  be 
held  that  stale  demand  should  not  run 
during  the  time  limitation  was  sus- 
pended, but  it  is  not  necessary  to  1^ 
down  such  a  rule  in  this  case.  With- 
out further  discussion  of  the  matter, 
we  are  satisfied  we  should  hold  that, 
during  the  time  of  actual  war  after 
Bullion's  patent  issued,  stale  demand 
should  not  apply,  and  that  the  defense 
of  stale  itemand  cannot  be  sustained 
ia  this  case,  if  it  were  applicable  to 
the  case." 

Vermont. 

In  Cardell  v.  Carpenter  (1870)  48 
Vt.  84,  it  was  held  that,  where  a  causo 
of  action  had  not  previously  ben 
barred  by  the  Statute  of  Limitations, 
the  following  statute  was  valid  as  ap- 
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plied  to  such  cause  of  action:  "In  all 
cases  where  an  inhabitant  of  this 
state  has  volunteered  or  enlisted,  or 
shall  volunteer  or  enlist  under  the 
laws  of  this  state,  or  of  the  United 
States,  or  shall  be  drafted  into  the 
service  of  the  United  States,  for  the 
purpose  of  executing  the  laws  of  the 
Union,  suppressing  insurrections,  or 
to  repel  invasions,  who  had,  or  shall 
have,  at  ^e  time  of  volunteering  or 
enlisting,  any  cause  of  action  against 
any  other  person ;  or  if  such  other  per- 
son had  or  shall  have  any  cause  of 
action  against  him  (that  is,  against 
such  soldier),  the  time  of  his  ab- 
sence in  such  service  shall  not  be  tak- 
en as  any  part  of  the  time  limited  for 
the  commencement  of  his  action,  or 
the  action  of  such  other  person  found- 
ed on  such  cause  of  action." 

In  Johnston  v.  Gill  (1876)  27  Gratt. 
587,  the  court  construed  the  Virginia 
Statute  of  March  3,  1866,.  which  post- 
poned the  enforcement  of  certain 
causes  of  action  (but  accepted  causes 
of  action  against  fraudulent  donors 
and  purchasers),  and  which  contained 
the  following  clause  with  respect  to 
the  suspension  of  statutes  or  laws  of 
limitation :  "The  period  during  which 
this  act  shall  remain  in  force  shall  be 
excluded  from  the  computation  of  the 
time  within  which,  by  operation  of 
any  statute  or  rule  of  law,  it  may  be 
necessary  to  preserve  the  loss  of  any 
right  or  remedy.'*  The  court  held 
that,  although  the  statute  did  not  pre- 
vent the  bringing  of  an  action  against 
a  fraudulent  vendor  or  purchaser,  the 
policy  of  the  legislation  was  to  dis- 
courage litigation  during  the  period 
provided  for,  and"  that  the  suspension 
of  statutes  or  laws  of  limitation  ap- 
plied to  an  action  against  a  fraudu- 
lent vendor  or  purchaser.  ; 

In  Spratley  v.  Mutual  Ben.  L.  Ins. 
Co.  (1875)  11  Bush  (Ky.)  449,  it  was 
held  that  an  insurance  corporation 
organized  under  the  laws  of  another 
state  was  a  foreign  debtor,  and  as 
such  expressly  excluded  from  the  pro- 
visions of  certain  statutes  of  Virginia, 
suspending  the  running  of  statutes  of 
limitation.  On  this  point  the  court 
said:  "It  may  be  that  the  laws  of  Vir- 
16  A.L.R.— 85. 


ginia  gave  to  foreign  insurance  com- 
panies doing  business  in  that  state 
before  the  war  *a  sort  of  local  exist- 
ence,' as  was  held  by  a  hare  majority 
of  the  Virginia  court  of  appeals,  in 
the  case  of  Manhattan  L.  Ins.  Co.  v, 
Warwick  (1871)  20  Gratt.  614,  3  Am. 
Rep.  218.  But  if  this  be  true  it  is 
equally  true  that  the  course  pursued 
by  Virginia  in  the  war  between  the 
states  effectually  uprooted  and  de- 
stroyed the  'sort  of  local  existmce' 
this  appellee  had  in  that  state.  Its 
domicil  was  within  a  state  adhering 
to  the  Federal  government,  and  from 
the  time  hostilities  commenced  be- 
tween Virginia  and  the  Federal  gov- 
ernment, this  appellee  could  nfit  com- 
ply with  the  laws  of  Virginia;  and 
therefore,  without  fault  upon  its  part, 
it  lost  its  quasi  local  habitation  in 
that  state,  and  as  matter  of  necessity 
assumed  toward  Virginia  and  her  laws 
its  original  character  of  a  foreign  cor- 
poration. It  was  therefore,  so  far  as 
this  record  shows,  a  foreign  debtor  in 
March,  1866,  and  in  no  wise  affected 
by  the  provisions  of  the  act  of  the  2d 
of  that  month." 

In  Danville  Bank  v.  Waddill  (1876) 
27  Gratt.  448,  it  was  held  to  be  error 
to  refuse  to  give  an  instruction  in  an 
action  of  assumpsit,  to  the  effect  that 
in  passing  on  the  issue  raised  by  the 
Statute  of  Limitations  the  jury  should 
exclude  from  the  period  of  limitation 
the  interval  from  March  2,  1866,  to 
January  1,  1869.  See  to  the  same  ef- 
fect, with  respect  to  the  period  of  lim- 
itation applicable  to  an  action  to 
recover  on  life  insurance ,  policies, 
Connecticut  Mut.  L.  Ins.  Co;  v.  Duer- 
son  (1877)  28  Gratt.  630. 

With  respect  to  a  Statute  of  Limi- 
tation of  twenty  years,  applicable  to 
an  action  on  a  bond,  the  court  said  in 
Brewis  v.  Lawson  (1881)  76  Va.  36: 
"In  making  the  computation,  the 
period  of  the  late  war  is  to  be  deduct- 
ed, for  it  is  conceded  that  during  that 
period  the  creditor  resided  in  territory 
under  the  dominion  of  one  of  the  bel- 
ligerent powers,  and  the  debtor  in  the 
territory  of  the  other.  In  such  cas^ 
under  the  rules  of  international  law 
which  have  been  applied  by  the 
courts,  state  and  Federal,  to  the  late 
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war  between  the  states,  tiiese  parties 
'are  to  be  considered  as  in  the  attitude 
of  alien  enemies  in  their  relation  to 
each  other  during  hostilities,  and  the 
pendency  of  war  not  only  interdicted 
all  intercourse  between  them,  but  sus- 
pended all  remedies  for  the  enforce- 
ment of  their  contract  with  each  oth- 
er, and  consequently  the  operation  of 
the  Act  of  Limitations.  Small  t. 
Lumpkin  (1877)  28  Gratt.  834,  and 
cases  there  cited;  Hanger  v.  Abbott 
(1868)  6  Wall.  (U.  S.)  582,  18  L.  ed. 
939;  Brown  v.  Hiatt  (1873)  15  Wall. 
(U.  S.)  177,  184,  21  L.  ed.  128,  130. 
After  the  close  of  Uie  war,  the  Stay 
Law  continued  in  force  until  the  Ist 
day  of  January,  1869.  The  suit  at  law 
against  the  administrator  was  insti- 
tuted in  August,  and  the  suit  in  equity 
against  the  heirs  in  November,  1873. 
Making  the  proper  deduction  of  time, 
the  Act  of  Limitations  had  run  less 
than  sixteen  years  before  the  institu- 
tion of  either  of  the  suits.  So  that  it 
is  clear  that  the  debt  was  not  barred 
by  the  act."  See  also  Updike  v.  Ijane 
(1883)  78  Va.  132;  Cole  v.. Ballard 
(1883)  78  Va.  139.  And  see  to  the 
same  effect,  with  respect  to  a  twenty- 
year  period  provided  for  the  enforce- 
ment of  judgments,  McAllister  v. 
Bodkin  (1882)  76  Va.  809.  The  inter- 
val from  April  17,  1861,  to  January  1, 
1869,  it  has  also  been  held,  should  not 
be  included  in  computing  the  period 
limited  for  bringing  an  action  for 
partition.  Davis  v.  Tebbs  (1886)  81 
Va.  600.  Similarly,  in  Morrison  v. 
Householder  (1884)  79  Va.  627,  it  was 
held  that  the  interval  from  April  17, 
1861,  to  January  1,  1869,  was  to  be  ex- 
cluded in  computing  the  ten-year 
period  limited  for  bringing  an  action 
on  a  guardian's  obligation. 

West  Vlrslnla. 

In  Caperton  v.  Martin  (1870)  4  W. 
Va.  138,  6  Am.  Rep.  270,  an  act  of  the 
West  Virginia  legislature  of  February 
27,  1866,  to  the  effect  that  in  certain 
counties  the  period  from  April  17, 
1861,  to  the  date  of  the  act,  should  not 
be  counted  in  computing  the  time  lim- 
ited for  bringing  an  action  of  trespass 
or  case,  was  applied  in  an  action  for 
false  imprisonment.  . 

That  act,  however^  was  held  to  ap-  . 


ply  only  to  actions  ex  delicto,  and  not 
to  actions  ex  contractu,  even  thoufh 
actions  ex  contractu  are  technically 
actions  on  the  case.  Gore  v.  McLaugh- 
lin (1869)  8  W.  Va.  489. 

In  Baltimore  &  0.  R.  Co.  v.  Faulkner 
(1870)  4  W.  Va.  180,  it  was  held  that 
the  period  excluded  by  statute  in  com- 
puting the  running  of  tlie  Statute  of 
limitations  against  an  action  of  as- 
sumpsit was  from  April  17^  1861,  to 
March  1,  1865.  And  the  statute  ex- 
cluding in  certain  counties  the  inter- 
val from  April  17,  1861,  to  March  1, 
1865,  in  computing  the  period  of  lim- 
itation for  certain  actions,  including 
actions  of  ejectment,  was  held  to  ap- 
ply  by  analogy  to  an  action  to  fore- 
close a  mortgage  or  to  sell  land  under 
a  deed  of  trust.  Pitzer  v.  Bums 
(1873)  7  W.  Va.  63. 

The  legislature  of  West  Virginia,  by 
a  statute  passed  February  6,  1873, 
suspended  the  running  of  Statutes  of 
Limitation  as  against  persona  who 
had  been  prevented  from  prosecuting 
suits  by  the  Act  of  February  H,  1865, 
requiring  a  plaintiff,  as  a  condition  of 
his  prosecuting  an  action  or  suing  oat 
process,  to  make  an  affidavit  that  he 
had  not  aided  in  the  rebellion  against 
the  United  States  government  The 
Statute  of  February  6,  1873,  provid- 
ed as  follows:  "In  computing  tiie 
time  within  which  any  civil  suit,  mo- 
tion to  recover  money,  proceeding,  or 
appeal  shall  be  brought,  instituted,  or 
taken,  or  petition  filed  to  have  proceed- 
ing reheard  by  persons  who  could  not 
truly  make  the  affidavit  prescribed  in 
§  27,  chap.  106,  W.  Va.  Code,  the  period 
from  the  28th  day  of  February.  1865, 
to  the  passage  of  this  act  shall  be 
excluded  from  aucfa  computation."  See 
Sturm  V.  Fleming  (1888)  31  W.  Va. 
701,  8  S.  E.  2GBt  wherein  the  court 
applied  the  Statute  of  1873  in  an 
action  to  set  aside  certain  judgments, 
and  held  that  the  statute  was  not 
repealed  by  a  re-enactment  in  1882  of 
the  general  Statute  of  Limitations, 
without  mention  of  or  reference  to  the 
Act  of  1873. 

b.  FalidJty  as  to  aotion  barred  at  date  •t 
enactment. 

In  a  number  of  decisions  on  the 
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validity  of  war  legislation  it  has  been 
held  that  a  state  may,  without  violat- 
ing the  Federal  Constitution,  suspend 
by  statute  or  constitutional  provision 
the  running  of  a  statutory  period  of 
limitation,  even  with  respect  to  a  de< 
mand  which  has  become  barred,  pro- 
vided a  change  of  title  to  real  or 
personal .  property  is  not  thereby 
effected.  Campbell  v.  Holt  (1886) 
115  IT.  S.  620,  29  L.  ed.  483,  6  Sup.  Ct. 
Rep.  209  (holding  a  Texas  enactment 
valid) ;  Bender  v.  Crawford  (1870)  33 
Tex.  745,  7  Am.  Bep.  270;  Lewis  v. 
Davidson  (1879)  51  Tex.  251;  Landa 
v.  Obert  (1890)  78  Tex.  33,  14  S.  W. 
297;  Caperton  v.  Martin  (1870)  4 
W.  Va.  138,  6  Am.  Bep.  270;  Caperton 
V.  Bower  (1870)  4  W.  Va.  176,  writ  of 
error  dismissed  for  lack  of  jurisdic- 
tion in  (1872)  14  Wall.  (U.  S.)  216. 
20  L.  ed.  882;  Huffman  v.  Alderson 
(1876)  9  W.  Va.  616;  Keller  v.  Mc- 
Huffman  (1879)  15  W.  Va.  64. 

There  are  other  decisions  on  the 
validity  of  war  legislation  to  the  effect 
that  after  a  statute  of  limitation  has 
become  a  bar  to  a  demand,  even  though 
title  to  property  is  not  involved,  it  is 
not  within  the  power  of  a  state  legisla- 
ture or  a  state  constitutional  conven- 
tion to  suspend  the  running  of  the  stat- 
ute, and  thus  authorize  an  action  on  the 
demand.  Girdner  v.  Stephens  (1870) 
1  Heisk.  (Tenn.)  280,  2  Am.  Rep.  700; 
Mynatt  v.  Hubbs  (1871)  6  Heisk. 
(Tenn.)  320.  See  also  Bradford  t. 
Shine  (1870)  13  Fla.  393,  7  Am.  Rep. 
239;  Calhoun  v.  Kellogg  (1870)  41  Ga. 
231;  Yancy  v.  Yancy  (1871)  5  Heisk. 
(Tenn.)  353,  13  Am.  Rep.  6;  Harrison 
V.  Henderson  (1872)  7  Heisk.  (Tenn.) 
816.  Compare  EUist  Tennessee  Iron 
Mfg.  Co.  V.  Gaskell  (1879)  2  Lea 
(Tenn.)  742. 

It  appears  to  be  well  settled  that  an 
attempt  by  a  state  legislature  or  a 
state  constitutional  convention  to  sus- 
pend, even  during  a  war  or  recon- 
Btruction  period,  the  operation  of  a 
Statute  of  Limitation  retroactively,  so 
as  to  effect  a  change  of  title  to 
property  based  on  a  complete  running 
of  the  statute,  is  a  taking  of  property 
without  due  process  of  law,  and  in- 
valid. Lockbart  v.  Horn  (1871)  1 
Woods,  628,  Fed.  Cas.  No.  8,445  (de^ 
eiaion  as  to  validity  of  Alabama  con- 


stitutional provision) ;  Tennessee  Coal, 
L  &  R.  Co.  V.  McDowell  (1898)  100 
Tenn.  665,  47  S.  W.  153;  Breckenridge 
Cannel  Coal  Co.  v.  Scott  (1908)  121 
Tenn.  88,  114  S.  W.  930;  Hall  v.  Webb 
(1883)  21  W.  Va.  318.  See  also 
Grigsby  v.  Peak  (1882)  67  Tex.  142. 

In-  Campbell  v.  Holt  (1885)  115 
U.  S.  620,  29  L.  ed.  488,  6  Sup.  Ct.  Rep, 
209,  it  appeared  that  the  legislature 
of  Texas  had  enacted  several  statutes 
suspending  the  operation  of  the  Stat- 
utes of  Limitation  during  the  Civil 
War.  and  that  in  1866  another  statute 
was  enacted  in  that  state,  providing 
that  the  Statutes  of  Limitation  should 
again  be  operative  on  and  after 
September  2  of  that  year.  In  1869  a 
new  Constitution  was  adopted  in  which 
it  was  provided  that  the  Statutes  of 
Limitation,  the  operation  of  which  had 
been  suspended  by  the  Act  of  Seces- 
sion, should  be  considered  as  sus- 
pended in  that  state  until  the  accept- 
ance of  the  Constitution  by  the 
United  States  Congress.  The  plain- 
tiff's action  was  for  money  received  by 
the  defendant's  intestate  from  the  sale 
of  estate  property,  and  converted  to 
his  own  use,  and  for  the  hire  and 
profits  of  slaves  belonging  to  the 
estate.  The  right  of  action,  by  virtue 
of  the  Act  of  1866,  had  become  barred 
at  the  time  of  the  adoption  of  the. 
Constitution  of  1869.  The  question, 
before  the  court  was  whether  the 
constitutional  provision  again  sus- 
pending the  operation  of  Statutes  of 
Limitation  was  valid,  as  applied  to  the 
plaintiff's  cause  of  action.  The  de- 
fendant contended  that,  thus  applied, 
the  provision  violated  the  14th  Amend- 
ment to  the  -  Federal  Constitution, 
declaring  that  no  state  shall  "deprive 
any  person  of  life,  liberty,  or  property 
without  due  process  of  law."  In  up- 
holding the  constitutionality  of  the 
provision,  the  court  said:  "It  may 
.  .  .  very  well  be  held  that  in  an 
action  to  recover  real  or  personal 
property,  where  the  question  is  as  to 
the  removal  of  the  bar  of  the  Statute 
of  Limitations  by  a  legislative  act 
passed  after  the  bar  has  become 
perfect,  sueh  act  deprives  the  party 
of  his  property  without  due  process 
of  law.   The  reason  is  thal^  by  the 
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law  in  existence  before  the  repeal- 
ing act,  the  property  had  become  the 
defendant's.  Both  the  legal  title  and 
the  real  ownership  had  become  vest- 
ed in  him,  and  to  give  the  act  the 
effect  of  transferring  this  title  to 
plaintiff  would  be  to  deprive  him  of 
his  property  without  due  process  of 
law.  But  we  are  of  the  opinion  that 
to  remove  the  bar  which  the  Statute  of 
Limitations  enables  a  debtor  to  inter- 
pose, to  prevent  the  payment  of  his 
debt,  stands  on  a  very  different 
ground.  .  .  .  The  implied  obligation 
of  defendant's  intestate  to  pay  hia 
child  for  the  use  of  her  property 
remains.  It  was  a  valid  contract, 
implied  by  the  law  before  the  statute 
began  to  run  in  1866.  Its  nature  and 
character  were  not  changed  by  the 
lapse  of  two  years,  though  the  statute 
made  that  a  valid  defense  to  a  suit  on 
it.  But  this  defense,  a  purely  arbi- 
trary creation  of  the  law,  fell  with  the  • 
repeal  of  the  law  on  which  it  de- 
pended. It  is  much  insisted  that  this 
right  to  defense  is  a  vested  right,  and 
a  right  of  property  which  is  protected 
by  the  provisions  of  the  14th  Amend- 
ment. It  is  to  be  observed  that  the 
words  'vested  right'  are  nowhere  used 
in  the  Constitutipn,  neither  in  the 
original  instrument  nor  in  any  of  the 
Amendments  to  it.  We  understand 
very  well  what  is  meant  by  a  vest- 
ed right  to  real  estate,  to  personal 
property,  or  to  incorporeal  heredita- 
ments. But  when  we  get  beyond  this, 
although  vested  rights  may  exist,  they 
are  better  described  by  some  more 
exact  term,  as  the  phrase  itself  is  not 
one  found  in  the  language  of  the 
Constitution.  We  certainly  do  not 
understand  that  a  right  to  defeat  a 
just  debt  by  the  Statute  of  Limitations 
is  a  vested  right,  so  as  to  be  beyond 
legislative  power  in  a  proper  case. 
The  Statutes  of  Limitation,  as  often 
asserted,  and  especially  by  this  court, 
are  founded  in  public  needs  and 
public  policy, — are  arbitrary  enact- 
ments by  the  lawmaking  power.  Tioga 
R.  Co.  V.  Blossburg  &  C.  R.  Co. 
(1874)  20  Wall.  (U.  S.)  137,  150,  22 
L.  ed.  831,  337.  And  other  statutes 
shortening  the  period,  or  making  it 
longer,  which  is  necessary  to  its 


operatipn,  have  always  been  held  to 
be  within  the  les^slative  power  until 
the  bar  is  complete.  The  right  does 
not  enter  into  or  become  a  part  of  the 
contract.  No  man  promises  to  pa; 
money  with  any  view  to  being  released 
from  that  obligation  by  lapse  of  time. 
It  violates  no  right  of  his,  therefore, 
when  the  legislature  says  time  shall 
be  no  bar,  though  such  was  the  law 
when  the  contract  was  made.  The 
authorities  we  have  cited,  especially  in 
this  court,  show  that  no  right  is 
destroyed  when  the  law  restores  a 
remedy  which  had  been  lost."  See  to 
the  same  effect,  Landa  v.  Obert  (1890) 
78  Tex.  33,  14  S.  W.  297. 

A  similar  Alabama  constitutional 
provision  has  been  held  to  be  invalid, 
in  30  far  as  it  purported  to  extend  the 
period  of  limitation  for  an  action  to 
set  aside  a  will  after  the  period  of 
limitation  had  expired.  Lockhart  v. 
Horn  (1871)  1  Woods,  628,  Fed.  Gas. 
No.  8,445.  It  is  to  be  noted,  however, 
that  an  action  to  set  aside  a  will 
ordinarily  affects  the  title  to  property, 
and  that  therefore  the  decision  is  not 
in  conflict  with  Campbell  v.  Holt 
(U.  S.)  supra. 

In  Huffman  v.  Alderson  (1876)  9 
W.  Va.  616,  the  court  carefully  con- 
sidered the  validity  of  the  Act  of 
February  6,  1873,  suspending  the 
operation  of  Statutes  of  IJmitatiott  as 
to  certain  persons,  dnring^  the  time 
when  they  were  unable  to  take  an  oath 
prescribed  by  statute  as  a  condition 
of  maintaining  an  action.  As  applied 
to  an  action  which  had  previously 
become  barred  by  a  Statute  of  Limita- 
tion, the  court,  in  an  able  opinion, 
held  that  the  Act  of  1873  was  valid 
and  enforceable,  provided  its  enforce- 
ment would  not  effect  a  change  of  title 
to  real  or  personal  property.  After 
dissenting,  on  the  one  hand,  from  the 
view  that  such  a  statute  effects  a  for- 
feiture of  a  vested  right  in  the  nature 
of  a  property  right,  and,  on  the 
other,  from  the  view  that-  such  a 
statute  alters  only  the  remedy,  and 
not  a  substantive  right,  the  coait 
stated:  "The  true  view,  as  I  con- 
ceive, is  that  when  the  time  pre- 
scribed by  the  Statute  of  Limitations 
expires,  the  plaintiff  is  by  operation 
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of  law,  and  not  by  contract,  devested 
of  all  right  of  action.  Can  the  legis- 
lature sabsequently  confer  on  the 
plaintiff,  by  statute,  a  right  of  action 
which  he  has  not  when  the  statute  is 
passed?  Certainly,  as  a  general  rule, 
the  legislature  can  possess  no  such 
power.  It  cannot,  generally,  confer  on 
anyone  a  right  of  action  which  he  has 
not,  because,  obviously,  the  party 
aaginst  whom  the  legislature  gives 
such  action  is  thereby  deprived  of  his 
proper^,  and  the  Constitution  of  the 
United  States,  §  1  of  the  14th  Amend- 
ment, provides  that  no  one  shall  be  bo 
deprived  of  his  property,  but  that  he 
shall  only  be  deprived  thereof  by  due 
process  of  law.  But  while  this  is  the 
general  rule,  there  are  acknowledged 
exceptions  to  it.  Thus,  it  has  often 
been  held  that  a  legislative  act  is 
constitutional,  whose  object  and  effect 
are  to  give  a  remedy  on  an  express 
contract,  according  to  the  real  inten- 
tion of  the  parties,  and  thus  to 
promote  justice,  though  the  act  be , 
retroactive,  and,  when  passed,  no 
action  could  have  been  brought  on 
such  contract,  either  because  of  in- 
formalities in  entering  into  it,  arising 
out  of  mistake,  or  because  of  personal 
disability  to  make  such  contract,  or 
from  some  ingredient  in  the  contract 
forbidden  by  law  at  the  time  it  was 
made;  so  acts  of  the  legislature  have 
been  held  constitutional  which  take 
from  a  party  a  mere  legal  right  to 
avoid  an  express  contract  into  which 
he  has  entered,  it  having  been  held 
that  such  a  mere  legal  right  to  avoid 
an  express  contract  as  the  party 
could  not  justly  Insist  upon  was  not 
protected  by  the  Constitution.  ,  .  . 
To  apply  these  principles  to  the 
present  case:  Here  the  contract  was 
evidently  binding,  both  legally  and 
equitably,  but  the  remedy  thereon  was 
lost,  partly,  at  least,  by  obstructions 
to,  or  difficulties  in,  its  enforcement, 
arising  out  of  a  war,  or  out  of  unjust 
and  unconstitutional  legislation,  the 
effect  of  such  war;  under  such  circum- 
stances, the  moral  obligation  to  fulfil 
the  contract  remains,  and,  without 
departing  from  well-established  princi- 
ples, the  legislature  has  provided  by 
law  a  remedy  to  enforce  such  express 


contract  according  to  the  real  inten- 
tion of  the  parties.  The  providing 
such  remedy  impairs  the  obligation  of 
no  contract,  and  the  defendant  can 
have  no  vested,  right  to  avoid  his 
express  contract  bond  upon  lapse  of 
time  under  such  circumstances.  It  is 
true  that  the  legislature,  in  the  Acts 
of  1872-73  under  consideration,  has 
gone  further,  and  attempted  to  give  an 
action,  not  only  where  there  was  an 
express  contract,  but  even  in  actions 
of  detinue  and  ejectment.  In  this, 
they  may  have  transcended  their 
constitutional  power,  for  the  legisla- 
ture has  not  a  constitutional  right  to 
confer  on  a  party  a  right  of  action, 
except  under  particular  circumstances, 
though  it  may  think  that  it  is  morally 
right  that  such  right  of  action  should 
be  conferred.  To  admit  such  a  general 
right  would  be  to  subject  the  right  of 
the  citizen  to  hold  any  property  to  the 
caprice  of  the  legislature.  The  citizen 
would  be  deprived  of  his  property  by 
legislative  action,  and  without  due 
process  of  law.  But  if  the  power  of 
the  legislature  is  restricted  in  the 
manner  we  have  indicated,  though  it 
might  possibly  be  abused,  yet,  the 
Constitutions  of  the  United  States  and 
of  this  state  not  having  restrained 
the  legislature  from  exercising  such 
power,  the  court  cannot  pronounce 
such  acts  unconstitutional.  It  is  true 
that  the  power  to  pass  restrospective 
acts  is  always  dangerous,  and  is 
always  liable  to  great  abuse.  Some  of 
the  states  have  by  their  constitutions, 
in  view  of  these  abuses,  expressly  pro- 
hibited the  legislature  from  passing 
any  retrospective  law.  But  our  state 
Constitution  contains  no  such  prohibi- 
tion. The  exercise  of  such  power,  how- 
ever, is  sometimes  eminently  just  and 
conservative,  and  unless  its  exercise 
either  impairs  the  obligation  of  con- 
tracts or  deprives  a  party  of  his  life, 
liberty,  or  property  without  due 
process  of  law,  our  courts  cannot  pro- 
nounce it  unconstitutional."  See  to 
the  same  effect,  Keller  v.  McHuffman 
(1879)  15  W.  Va.  64. 

In  Hall  V.  Webb  (1883)  21  W.  Va. 
318,  the  court,  following  a  dictum  in 
Huffman  v.  Alderson  (1876)  9  W.  Va. 
616,  held  that  the  Act  of  February  6, 
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1873,  suspending  the  operation  of  the 
Statute  of  Limitations,  was  not  valid 
as  applied  to  an  action  of  ejectment 
which  had  become  barred  by  a  Statute 
of  Limitation  at  the  time  of  the 
passage  of  the  Act  of  1873. 

In  Gaperton  v.  Martin  (1870)  4 
W.  Va.  138,  6  Am.  Rep.  270,  an  act  of 
the  West  Virginia  legislature  of 
February-  27,  1866,  providing  that  in 
certain  counties  the  period  from 
April  17.  1861,  to  the  date  of  the  act, 
should  not  foe  counted  in  computing 
the  time  limited  by  statute  for  bring- 
,  ing  an  action  of  trespass  or  case,  was 
held  to  be  valid  even  as  applied  to  a 
cause  of  action  arising  previous  to  the 
date  of  the  act  by  a  longer  time  than 
the  period  of  limitation  prescribed  hy 
statute.  The  decision  was  based,  how- 
ever, chiefly  on  the  ground  that  the 
Statute  of  Limitations  did  not  run 
against  the  cause  of  action,  because 
the  courts  were  not  open  to  the 
plaintiff.  The  court  said:  "This  act, 
however,  is  assailed  as  repugnant  to 
the  Constitution,  both  of  the  state  and 
of  the  United  States,  as  retrospective 
and  devesting  vested  rights;  that  is, 
it  is  claimed  that,  after  one  year  from 
the  trespass,  the  defendant  could  not 
be  sued  for  it,  and  he  acquired  a 
vested  right  to  be  never  sued  for  it. 
It  is  true  the  act  is  retrospective,  for 
it  says  so,  and  there  is  nothing  pro- 
hibiting the  legislature  from  passing 
it  on  that  ground,  in  either  the  state 
or  Federal  Constitution.  Calder  v. 
Bull  (1796)  3  Dall.  (U.  S.)  386,  1  L. 
ed.  648;  Wyatt  v.  Morris  (1868)  2 
W,  Va.  575.  But  is  it  true  that  it 
devests  any  vested  right  of  the  defend- 
ant? The  right  so  claimed  to  be 
vested  is  immunity  from  a  just  liabil- 
tty,  by  virtue  of  the  Statute  of  Limita- 
tions, the  effect  and  operation  of 
which  were  suspended  in  the  county 
of  Monroe,  where  the  parties  resided 
and  the  liability  accrued,  during  the 
whole  period  of  limitation,  and  more. 
It  was  so  suspended,  too,  by  reason  of 
the  insurrection  and  rebellion  there 
listing,  in  which  the  defendant  was 
a  participant,  and  in  aid  of  which  he 
committed  the  trespass  complained  of. 
What  right  or  immunity  could  possibly 
be  acquired  under  a  suspended  law, 


and  that  suspension  the  result  of  sn 
unlawful  combination  of  persons  in 
resistance  to  the  execution  and  «i- 

forcement  of  the  laws  by  the  lawfully 
constituted  authority  that  enact^ 
them  originally?  Surely  no  legal 
right  could  be  acquired  in  such  case, 
nor  by  such  means.  The  lawful 
government  could  not  recognize  such 
claim  to  immunity,  and,  if  It  did,  it  is 
perfectly  competent  to  it  to  devest  it 
while  the  relation  of  enemy  exists,  as 
the  defendant  claims  the  Act  of 
February  27,  1866,  to  haw  done  in 
this  case."  See  to  the  same  effect, 
Caperton  v.  Bower  (1870)  4  W.  Va. 
176,  writ  of  error  dismissed  for  lack 
of  jurisdiction  in  (1872)  14  Wall 
(U.  &)  216,  20  L.  ed.  882. 
■  In  Bender  v.  Crawford  (1870)  S8 
Tex.  745,  7  Am.  Rep.  270,  the  plaintiff 
sought  to  recover  on  two  promissory 
notes,  one  due  January  22,  1859,  and 
the  other  ninety  days  after  September 
7,  1869.  The  action  was  brought 
,  July  26,  1869,  and  the  Statute  of 
'  Limitations  was  relied  on  as  a  defense. 
The  question  before  the  court  was 
whether  the  plaintiff's  right  to  main- 
tain his  action  was  saved  by  the 
following  Texas  constitutional  pro* 
vision,  adopted  in  1869:  "The  Stat- 
utes of  Limitation  of  civil  suits  were 
suspended  by  the  so-called  Act  of 
Secession  of  the  28tii  of  January, 
1861,  and  shall  be  considered  as  sus- 
pended within  this  state  until  the 
acceptance  of  this  Constitution  by  the 
United  States  Ck)ngress."  The  court 
held  that  since  the  Act  of  Limitation 
related  to  the  remedy,  the  constitu- 
tional provision  did  not  impair  the 
obligation  of  a  contract  within  the 
meaning  of  the  Federal  Constitution, 
and  was  valid  even  as  applied  to  a 
cause  of  action  barred  by  the  Act  of 
Limitation  at  the  time  the  constitu- 
tional provision  was  adopted.  See  to 
the  same  effect,  Lewis  v.  Davidson 
(1879)  51  Tex.  251. 

In  Grigsby  v.  Peak  (1882)  57  Tex. 
142,  it  was  admitted  that  after  a 
Statute  of  Limitations  had  run  so  as 
to  vest  title  to  real  properly  in  a 
person  holding  it  adversely,  a  statute 
or  state  constitutional  provision  which 
purported  to  suspend  retroactively  the 
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running  of  the  statute  would,  as 
applied  to  such  a  title  to  real  estate, 
be  a  taking  of  property  without  due 
process  of  law,  and  within  the  prohibi- 
tion of  the  14th  Amendment  to  the 
Federal  Constitution.  Since,  however, 
in  the  case  before  the  court,  it 
appeared  that  Uie  Statute  of  Idmita- 
tions  had  not  vested  a  title  in  the 
appellant  before  the  first  statute  was 
enacted  on  February  26,  1863,  sus- 
pending the  Statute  of  Limitations  as 
to  actions  for  real  property,  and,  that, 
before  the  period  of  suspension  pro- 
vided for  therein  had  expired,  a 
state  constitutional  amendment  pro- 
vided for  a  further  suspension  of  the 
statute,  it  was  held  that  both  the 
Statute  of  1863  and  .the  constitutional 
amendment,  as  applied  to  that  case, 
were  valid. 

.  In  Glrdner  v.  Stephens  (1870)  1 
Heisk.  (Tenn.)  280,  2  Am.  Rep.  700,  an 
action  for  assault  and  battery  com- 
mitted itf  September,  1861,  it  was  held 
that,  after  the  period  of  one  year 
limited  for  instituting  such  an  action 
had  expired^  it  was  beyond  the  power 
of  a  state  legislature  or  a  state 
constitutional  convention  to  suspend 
retroactiTely  the  running  of  the  stat- 
ute, so  as  to  permit  the  action  to  be 
maintained.  In  that  case  the  court 
said :  "We  hold,  both  on  authority  and 
principle,  when  a  cause  of  action  is 
barred  by  a  statute  of  limitation,  in 
force  at  the  time  the  right  to  sue 
arose  and  until  the  time  of  limitation 
expired,  that  the  right  to  rely  upon  the 
statute  as  a  defense  is  a  vested  right 
that  cannot  be  disturbed  by  subse- 
quent legislation.  Judge  Cooley,  in 
his  work  on  Constitutional  Limita- 
tions, 369,  says:  'As  to  the  circum- 
stances under  which  a  man  may  be 
said  to  have  a  vested  right  to  a  de- 
fense, it  is  somewhat  difficult  to  lay 
down  a  comprehensive  rule.  He  who 
has  satisfied  a  demand  cannot  have  it 
revived  against  him;  and  he  who  has 
become  released  from  a  demand  by  the 
operation  of  the  Statute  of  Limitations 
is  equally  protected.  In  both  cases, 
the  right  ia  gone,  and  to  restore  it 
would  be  to  create  a  new  contract  for 
the  parties — a  thing  quite  beyond  the 
power    of    legislation.* "    See  also 


Mynatt  v.  Hubbs  (1871)  6  Heisk. 
(Tenn.)  320.  And  see  to  the  same 
effect,  with  respect  to  a  Statute  of 
Limitation  affecting  the  title  to  real 
estate,  Tennessee  Coal,  I.  &  H.  Co.  v. 
McDowell  (1898)  100  Tenn.  665,  47 
S.  W.  163;  Breckenridge  Cannel  Coal 
Co.  V.  Scott  (1908)  121  Tenn.  88,  114  . 
S.  W.  930, 

In  Yancy  v.  Yancy  (1871)  5  Heisk. 
(Tenn.)  353,  13  Am.  Rep.  6,  the  court 
approved  of  the  principle  relied  on  in 
Girdner  v.  Stephens  (Tenn.)  supra, 
bat  held  that,  by  reason  of  the  pre- 
sumption that  the  courts  were  closed 
in  a  county  occupied  by  the  Federal 
Armies,  the  Statute  of  Limitations  had 
been  suspended  so  that  the  plaintiff's 
right  of  action  had  not  become  barred 
when  the  amendment  was  adopted. 
Likewise,  in  Harrison  v.  Henderson 
(1872)  7  Heisk.  (Tenli.)  315,  the  court 
admitted  that  a  statute  or  ordinance 
could  not  revive  or  make  enforceable 
a  cause  of  action  which  had  previously 
become  barred  by  the  Statute  of  Limi- 
tations, but  held  that,  where  the  courts 
were  closed  before  the  statute  became 
a  bar  to  a  cause  of  action,  a  legisla- 
ture or  convention,  during  the  time 
the  courts  were  closed,  had  the  power 
to  provide  for  the  suspension  of  the 
Statute  of  Limitations.  An  Amend- 
ment to  the  state  Constitution,  sus- 
pending the  operation  of  Statutes  of 
Limitation  from  May  6,  1861,  until 
such  time  as  the  legislature  might  pre- 
scribe, was  held  to  be  applicable  and 
valid  as  applied  to  the  plaintiff's  cause 
of  action,  since  the  courts  were  closed 
before  tibe  cause  of  action  had  become 
barred,  and  before  they  were  opened 
the  Amendment  was  enacted. 

However,  in  East  Tennessee  Iron 
Mfg.  Co.  V.  Gaskell  (1879)  2  Lea 
(Tenn.)  742,  the  court  doubted 
whether  the  rule  as  to  the  invalidity 
of  a  statute  suspending  the  operation 
of  a  Statute  of  Limitation  after  it  had 
become  a  bar  to  an  action  had  any 
application,  unless  the  statute  vested 
title  or  extinguished  a  demand.  The 
court  said:  "The  power  of  the  legisla- 
ture to  suspend  the  statute  before  the 
completion  of  the  bar  has  never  been 
doubted.  It  is  only  when  the  bar  was 
completed  before  the  suspension  of 
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the  statute  that  the  right  acquired  has 
been  considered  as  vested,  so  as  to  be 

beyond  the  legislative  control.  And 
even  then  the  rule  ought,  perhaps,  to 
be  limited  to.  cases  where  the  statute 
operates  to  vest  title  or  extinguish  the 
demand." 

In  Bradford  v.  Shine  (1870)  13  Fla. 
393,  7  Am.  Rep.  L39,  the  court  held  to 
be  invalid  an  ordinance  enacted  by  a 
Florida  constitutional  convention  in 
1865,  to  the  effect  that  no  law  of  the 
state  barring  claims  against  the 
estates  of  decedents  if  not  presented 
within  two  years  should  be  considered 
as  in  force  in  the  state  of  Florida 
between  January  10, 1S61»  and  October 
25,  1865.  The  invalidity  of  the  ordi- 
nance was  based  on  the  ground  that 
it  was  in  the  nature  of  legislation,  and 
that  the  people  had  not  conferred  on 
their  representatives  at  the  convention 
the  authority  to  enact  legislative  pro- 
visions. Although  the  court  appears 
to  have  relied  on  the  lack  of  authority 
of  the  convention  to  exercise  ordinary 
le^slative  functions,  as  the  ground 
for  holding  the  ordinance  to  be  in- 
valid, it  also  expr^sed  a  doubt  as  to 
the  power  of  a  properly  <;onstituted 
legislative  body  to  revive  a  claim 
against  an  estate  after  it  had  become 
barred  under  a  statute  expressly 
stating  that  at  the  expiration  of  the 
time  limited  the  claim  was  "barred." 

In  Calhoun  v.  Kellogg  (1870)  41  Ga. 
231,  the  court  held  to  be  valid,  and 
gave  eifect  to,  the  following  Georgia 
statute,  enacted  March  16.  1869 : 
"That  much  confusion  has  grown  out 
of  the  distracted  condition  of  affairs 
during  the  late  war,  and  that  doubts 
are  entertained  relative  to  the  Law  of 
Limitation  of  Actions  in  this  state, 
which  should  be  put  to  rest.  .  .  . 
That  all  acts  of  the  legislature  of  this 
state,  and  all  ordinances  of  the  con- 


ventions of  1866  and  1868,  which  have 
the  force  and  effect  of  law,  which  are 
retroactive  in  their  character,  relative 
to  the  Statute  of  Limitations,  shall  be 
held  by  the  courts  of  this  state  to  be 
null  and  void,  in  all  cases  in  which  the 
statute  had  fully  run  before  the 
passage  of  said  retroactive  legisla- 
tion." The  court  explained:  "I  am 
aware  that  the  Chief  Justice  of  the 
Supreme  Court  of  the  United  States, 
in  delivering  the  opinion  of  the  court 
in  the  Texas  Bond  Case,  has  given  an 
opinion  that  certain  acts  of  the  legis- 
latures of  the  seceded  states,  passed 
during  the  war,  when  not  in  aid  of  the 
rebellion,  are  to  be  held  valid.  It  was 
not,  however,  necessary  to  the  decision 
of  the  case  before  the  court  to  lay 
down  any  rule  on  that  subject.  And 
I  do  not  deem  it  important  to  inquire 
whether  or  not  the  suspension  of  the 
Statute  of  Limitations  in  this  state, 
which  was  authorized  for  one  year 
immediately  prior  to  the  secession  of 
the  state,  and  in  contemplation  of  that 
event,  and  the  subsequent  acts  con- 
tinuing it  during  the  war,  in  con- 
nection with  the  Stay  Law  and  the  law 
suspending  specie  pajonent  by  the 
banks,  were  intended  to  aid  the  Con- 
federate cause,  by  satisfying  all  who 
consented  to  enlist  in  the  armies,  or  to 
aid  with  their  money,  that  their  rights 
would  not  suffer  during  its  continu- 
ance. As  it  cannot  be  denied  that  the 
legislative  power  of  the  state,  since 
the  war.  has  admitted  that  this  legis- 
lation was  illegal  without  confinna- 
tion,  I  feel  it  my  duty  as  a  judge,  till 
the  decision  of  the  political  depart- 
ment of  the  state  is  reversed  or 
changed  by  that  power  itself,  so  to 
treat  it,  and  to  administer  as  well  the 
exception  to  the  confirmatory  acts  as 
the  acts  themselves."        W.  S.  R. 


MOBILE  &  OHIO  RAILROAD  COMPANY,  Appt, 

V. 

SAMUEL  ZIMMERN. 

Atabama  Supreme  Court May  12f  1091, 

(—  Ala.  — ,  89  So.  475.) 

Injunction  —  against  confiscatim  of  coal  by  railroad. 
1.  Injunction  will  lie  to  prevent  a  railroad  company  from  confiscating 
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nesseei  Kentucky,  and  niinois  which 
are  dependent  upon  it  for  trans- 
portation facilities,  and  for  which  it 
does  an  enormous  business;  that  it 
needs  great  quantities  of  coal  to 
operate  its  trains;  that  it  had  out- 
standing contracts  for  sufficient 
coal,  but  that  strikes  and  labor 
troubles  had  made  it  necessary  to 
the  movement  of  its  trains  that  it 
should  make  use  of  some  parts  of 
coal  shipments  over  its  road,  with- 
out which  it  would  have  been  im- 
possible to  transport  freight,  in- 
cluding coal  shipped  to  complainant ; 
that  it  has  used  a  few  carloads  of 
complainant's  coal,  but  it  has  fairly 
distributed  its  exactions  among  all 
shippers  of  coal;  that.it  has  offered 
to  pay  complainant  for  his  coal  its 
invoice  price  at  the  mines,  plus  10 
per  cent ;  that  it  has  not  greatly  in- 
terfered with  complainant's  busi- 
ness, and  that  it  will  not  be  neces- 
sary to  appropriate  any  more  of 
complainant's  coal  for  some  months 
to  come,  "though,  of  course,  this 
respondent  cannot  know  what  con- 
ditions the  future  may  bring  forth, 
and  on  account  of  strikes  and  other 
causes  entirely  beyond  the  control 
of  this  respondent  an  emergency 
may  again  arise  where  it  will  be  ab- 
solute^ necessary  for  this  respond- 
ent to  appropriate  some  of  the  coal 
consigned  to  complainant  to  keep  its 
trains  running,  and  in  order  to  en- 
able respondent  to  deliver  to  com- 
plainant the  other  coal  consigned  to 
complainant  and  shipped  over  the 
railroad  line  operated  by  this  re- 
spondent; that,  for  this  reason,  an 
injunction  such  as  is  prayed  for  by 
complainant  might  result  in  this  de- 
fendant being  unahle  to  operate  en- 
tire trains  for  days  at  a  time,  and 
thus  result  in  untold  damage  and 
suffering,  not  only  to  the  general 
public,  but  to  the  complainant  him- 
self, who  would,  in  such  an  emer- 
gency, be  deprived  of  receiving  a 
great  part  of  the  coal  consigned  to 
him  and  shipped  over  the  line  of 
respondent;  that  at  no  time  in  the 
past  has  it  been,  and  in  all  prob- 
ability at  no  time  in  the  future  will 
it  be,  necessary  for  this  respondent, 
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even  in  the  greatest  emergency,  to 
appropriate  for  use  in  operating  its 
trains  more  than  a  very  small  frac- 
tion of  the  coal  consigned  to  com- 
plainant;" that  its  practice  in  re- 
spect to  the  appropriation  of  coal 
shipped  over  its  line  is  one  that  has 
been  indulged  by  all  railroads  in 
this  country  for  fifty  years  or  more, 
"and  is  a  practice  which,  from  the 
very  nature  of  the  case,  will  neces- 
sarily have  to  be  indulged  from  time 
to  time  in  the  future,  as  occasion 
arises."  This  statement  will  suffice, 
we  believe,  to  disclose  the  nature  of 
the  controversy  between  the  parties 
to  this  cause. 

The  parties  offered  affidavits 
tending  to  sustain  their  respective 
contentions,  and  upon  a  hearing  the 
court  denied  defendant's  motion  to 
dissolve  the  temporary  injunction. 
The  court's  ruling  on  the  motion  to 
dissolve  is  now  assigned  for  error. 

Defendant  says  in  its  brief  that  it 
is  "not  asking  tiie  court  to  condone, 
authorize,  license,  or  recognize  as 
valid  the  taking  of  complainant's 
coal  in  the  manner  and  under  the 
circumstances  complained  of,"  but 
only  that  the  court  will  not  enjoin 
such  taking  on  the  facts  presented 
by  the  record.  We  will  notice  as 
briefly  as  may  be  several  considera- 
tions advanced  in  support  of  defend- 
ant's position. 

In  the  first  place,  defendant  con- 
tends that  the  court  of  equity  will 
not  enjoin  mere  trespasses  to  per- 
sonalty, unless  in  case  of  insolvency, 
for  the  reason  that  there  is  a  plain, 
adequate,  and  complete  remedy  at 
law.  On  the  question  thus  presented 
and  on  the  allied  question  that 
arises  where  a  single  defendant  by 
repeated  acts  of  trespass,  makes  it 
necessary  for  the  plaintiff  to  pur- 
sue his  legal  remedy  by  a  succession 
of  actions,  we  quoted  at  some  length 
the  language  of  Pomeroy's  Equity 
Jurisprudence  in  the  case  of  Tid- 
well  V.  H.  H.  Hitt  Lumber  Co.  198 
Ala.  236,  L.R.A.1917C,  232,  73  So. 
486.  That  language,  which  we  need 
not  repeat,  tended  to  support  the 
equity  of  complainant's  bill  in  this 
cause,  and  shifted  some^riiiat  the 
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previous  attitude  of  this  court, 
brining  it  more  into  line  with  the 
current  of  modem  opinion.  But  we 
have  of  old  no  authority  denying  the 
power  of  equity  in  a  case  such  as  is 
here  disclosed ;  for  defendant,  abus- 
ing the  law  which  conferred  upon  it 
corporate  life  and  functions,  has  not 
only  trespassed  against  complain- 
ant's property  rights,  but,  assuming 
to  exercise  a  power  which  resides 
only  in  the  sovereign  state,  has 
taken  complainant's  property,  at 
the  same  time  avowing  its  purpose 
to  repeat  tiie  process  if  occasion 
arises,  leaving  complainant  to  such 
compensation  as  it  may  recover  by 
negotiation  or  repeated  actions  at 
law.  We  do  not  affirm  that  there 
may  not  be  conditions,  arising  with- 
out the  fault  of  the  carrier,  in  which 
it  may  refuse  to  accept  goods  for 
transportation,  but  in  general  the 
court  may  compel  the  carrier,  in  the 
exercise  of  its  public  duty,  to  ac- 
cept goods  tendered  to  it  for  ship- 
ment, and  thus  impose  upon  it  the 
absolute  duty  to  deliver  them  at 
their  designated  destination.  If, 
then,  the  court  may  not,  to  quote 
again  defendant's  answer  and  brief, 
condone,  authorize,  license,  or  rec- 
ognize as  valid  defendant's  taking 
of  property  consigned  to  it,  in  the 
circumstances  shown  by  the  record, 
and  yet  is  powerless  to  interfere 
despite  defendant's  announced  in- 
tention, in  effect,  to  do  the  like 
again  on  what  it 
iK'Jl^t'e^fl.-  may  deem  proper 
br*naiN«iK*'  occasion,  its  juris- 
diction would  hard- 
ly seem  to  deserve  the  name  of  equi- 
ty. The  conclusion  thus  reached 
will  be  aided  incidentally,  as  we 
proceed  in  our  statement  of  the  oth- 
er points  involved. 

Complainant  is  insisting  upon  a 
right  acquired  by  contract  and  pro- 
tected by  the  policy  of  the  law,  and 
the  court  is  not  free  to  consider  the 
relative  conveniences  of  the  parties. 

No  balancing  of  the 
conveniences  of  pri- 
vate parties  will  be 
indulged  when  the  act  complained 
of  is  tortious  in  itself  as  w^  as  in 
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its  incidents,  and  the  preservation 
of  a  clear  legal  right  is  involved. 
White  v.  Harrison,  202  Ala.  623,  81 
So.  565;  14  R.  C.  L.  p.  359,  §  61. 

It  is  said  that,  where^the  damage 
to  the  complainant  from  the  refusal 
of  an  injunction  will  be  trifling,  and 
public  interests  will  suffer  by  its 
issuance,  injunction  will  be  refused. 
American  Smelting  &  Ref.  Co.  v. 
Godfrey,  89  C.  C.  A.  139,  158  Fed. 
225,  14  Ann.  Cas.  note  p.  20.  And 
22  Cyc.  784,  785,  is  cited.  We  have 
examined  quite  a  number  of  the 
cases  cited  to  the  text  above  with- 
out finding  sufiicient  reason  to  dis- ' 
turb  the  conclusion  to  be  presently 
stated.  It  will  be  found  that  most 
of  them  were  affected  by  considera- 
tions not  here  appearing,  as  that 
complainant  had  no  legal  right,  or 
his  right  was  doubtful,  or  had  been 
forfeited  by  laches,  or  for  some 
other  reason  complainant  was  es- 
topped, or  the  injunction  was  mere- 
ly ancillary,  or  preliminary  and 
interlocutory.  It  is  conceded,  of 
course,  that,  in  a  case  where  pre- 
liminary  inj.unction  is  sought  for 
the  preservation  of  the  status  quo 
pending  a  determination  of  the 
right  in  suit,  consideration  of  the 
b^ance  of  injury  is  proper;  but  this 
is  not  really  such  a  case,  for  here 
the  facts  are  admitted  and  com- 
plainant's legal  right  is  clear — is  not 
denied.  Notwithstanding  this  clear 
status  of  legal  right,  defendant  avers 
that  the  public  interest  requires  that 
in  times  of  emergency  its  appropria- 
tion of  coal  belonging  to  shippers, 
without  which,  as  it  avers,  its  rail- 
road cannot  be  op- 
erated, be  not  inter-  T^lV^S^^l 
fared  with  by  the 
court.  We  think  this  contention 
cannot  be  sustained  in  principle  or 
fact.  At  this  point  we  can  do  no 
better  than  quote  Mr.  Pomeroy :  "A 
further  element  is  sometimes  intro- 
duced into  the  case  by  the  fact  f^t 
the  defendant  is  engaged  in  a  busi- 
ness which  serves  public  conven- 
ience, and  thus  can  plead  not  only 
the  injury  to  himself,  but  also  to  the 
public,  as  a  reason  for  not  granting 
the  injunction.    It  should  be  pre- 
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mised  in  the  be^nning  that  the 
question  cannot  arise  except  in  a 
case  in  which  some  sufficient  reason 
for  equity  jurisdiction,  such  as  ir- 
reparable injury  or  the  preven- 
tion of  a  mliltiplicity  of  suits,  ex- 
ists." 

The  present  case  goes  even  fur- 
ther: "In  other  cases  the  injunc- 
tion will  be  refused  on  the  simple 
ground  that  the  legal  remedy  is  ade- 
quate. It  is  believed,  too,  that  the 
question  of  the  convenience  of  the 
public  should  be  treated  as  immate- 
rial, though  it  must  be  said  that 
courts  have  sometimes  allowed  their 
decision  to  be  influenced  by  this  con- 
sideration." 

The  learned  author  then  quotes 
from  an  English  case,  in  which  the 
court,  answering  the  suggestion 
that  the  convenience  of  the  public 
should  be  taken  account  of  in  deter- 
mining the  propriety  of  an  injunc- 
tion, and  that  Parliament  might 
disregard  complainant's  right,  said : 
"Parliament  is,  no  doubt,  at  liberty 
to  take  a  higher  view  upon  a  balance 
struck  between  private  interests 
and  public  interests  than  this  court 
can  take." 

And  Mr.  Pomeroy  resumes :  "In 
other  words,  so  far  as  the  utility  to 
the  public  is  made  the  basis  of  an 
argument,  it  would  seem  to  be  sim- 
ply urging  the  propriety  of  taking 
private  property  for  public  use 
without  the  requisite  condemnation 
proceedings, — ttie  unwise  policy  of 
which  cannot  be  doubted,  .  .  . 
and  it  can  safely  be  said  that  the 
argument  based  on  the  balance  of 
injury  to  the  defendant  will  be 
availing  only  in  a  limited  class  of 
cases."  Pom.  £q.  Jur.  4th  ed.  § 
1922. 

Section  23  of  the  Constitution 
provides  that  "private  property 
shall  not  be  taken  for,  or  applied  to 
public  use,  unless  just  compensa- 
tion be  first  made  therefor;  nor 
shall  private  property  be  taken  for 
private  use,  or  for  the  use  of  coipo- 
rations,  other  than  municipal  with- 
out the  consent  of  the  owner." 

This  court,  in  common  with  oth- 


ers, holds  that  equity  will  exert  its 
power  by  way  of  in- 
junction   to    keep  ria.e'SI^iSJw- 
corporations  within 
the  hne  of  their  au- 
thority, and  to  compel  obedience  to 
the  Constitution  without  regard  to 
the  fact  that  they  may  be  trespass- 
ers or  the  injuries  they  inflict  may 
be  irreparable.  £ast  &  West  R.  Co. 
v.  East  Tennessee,  V.  &  G.  B.  Co.  75 
Ala.  275. 

But  defendant  does  not  intend  to 
say  that  the  few  carloads  of  coal, 
the  property  of  complainant,  which 
it  has  appropriated  from  time  to 
time  and  expects  to  appropriate  in 
the  future  as  occasion  arises,  are  es- 
sential to  the  operation  of  its  road. 
Notwithstanding  the  concession  to 
which  we  have  inferred,  the  real 
meaning  of  defendant's  contention 
is  that  the  court,  by  its  decree  in  the 
pending  cause,  should  set  a  prece- 
dent by  which  defendant  will  be 
informed  that  the  court  will  not 
interfere  with  its  practice  in  gener- 
al— in  effect,  a  license  to  appropriate 
the  coal  of  shippers  whenever  that 
may  be  necessary  in  its  judgment, 
leaving  shippers,  as  we  have  al- 
ready suggested,  to  recover  the 
value  of  their  coal  by  negotiation 
or  actions  at  law,  and  imposing  up- 
on complainant  in  this  proceeding 
the  buz^ensome,  if  not  impossible, 
task  of  refuting  defendant's  asser- 
tion that,  measured  by  the  situation 
as  it  was  at  the  moment,  the  appro- 
priation of  complainant's  coal  was 
the  result  of  a  public  necessity.  But 
the  fact  is  that,  when  the  privileges 
with  which  carriers  are  clothed  are 
considered,  it  must  in  any  case  be 
hard  for  the  carrier  to  show  a  ne- 
cessity aifecting  the  public, — and 
we  think  defendant  failed  in  this 
case, — for,  since  railroads  must  have 
fuel,  "they  are  entitled,  and  in- 
deed required  by  law,  to  take  all 
proper  and  just  measures  to  assure 
the  regularity  and  certainty  of  their 
fuel  supply,"  and  "the  carrier  must 
be  free  to  contract  for  the  total  out- 
put of  a  mine;  if  it  so  desires;  or  it 
may  contract  for  any  part  of  a 
mine's  output  less  than  the  whole. 
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and  it  is  entitled  to  get  its  fuel  coal 
first,  for  without  fuel  it  cannot  haul 
even  commercial  coal  to  its  destina- 
tion, to  say  nothing  of  complying 
with  its  obligations  to  the  public  at 
large."  Springfield  Light,  Heat  & 
P.  Co.  V,  Norfolk  &  W.  R.  Co.  (D. 
C.)  260  Fed.  254.  But  if  property 
is  accepted  for  shipment  as  the 
property  of  the  consignee,  it  must 
be  delivered  at  its  destination  (case 
last  above) ;  nor  have  the  public,  in 
our  opinion  and  speaking  more 
broadly,  any  interest  to  be  served  by 
the  maintenance  of  a  proposition  so 
subversive  of  property  rights  in 
general  as  that  advanced  on  behalf 
of  defendant.  The  public  interest 
rather  is  that  property  rights,  as 
guaranteed  by  constitutional  and 
statutory  law,  be  preserved  against 
the  inroads  of  private  persons,  nat- 
ural or  artificial,  though  they  pre- 
tend to  act  in  the  public  interest. 

We  have  seen  no  case  that  sup- 
ports defendant's  objection  to  com- 
plainant's  bill.  Springfield  Light, 
Heat  &  P.  Co.  v.  Norfolk  &  W. 
R.  Co.  supra,  is  cited,  not  indeed 
as  directly  in  point,  but  as  contain- 
ing an  interesting  discussion  with 
a  tendency  to  bring  defendant's 
position  into  favorable  considera- 
tion. But  that  was  an  action  at  law» 
and  the  question  directly  in  issue 
was  whether  the  railroad  company 
should  pay  plaintiff  for  coal  which 
it  had  appropriated  to  its  own  use. 
The  court,  speaking  of  six  carloads 
delivered  by  the  colliery  to  the  de- 
fendant and  received  by  defendant 
for  delivery  to  plaintiff,  said :  As- 
suming, but  not  deciding,  that  de- 
fendant's necessity  morally  justi- 
fied its  taking  the  six  cars  in  order 
to  keep  its  railroad  running,  the 
court  can  see  no  reason  why  the  de- 
fendant should  not  pay  the  plaintiff 
for  them." 


CO.  v.  ZIHMBRN.  1857 

As  for  the  rest  of  the  coal  in  dis- 
pute in  that  case,  the  railway  com- 
pany, having  an  unfulfilled  contract 
with  the  colliery  for  coal,  refused  to 
accept  it  as  plaintiff's  coal,  but  ap- 
propriated it  to  the  satisfaction  of 
its  own  contract.  Upon  this  branch 
of  the  case  the  court  observed:* 
"This  particular  coal,  as  between 
defendant  and  plaintiff,  belonged  to 
defendant,  and  it  owed  the  plaintiff 
no  duty  with  respect  thereto." 

These  conclusions  do  not  help  the 
defendant  in  this  case  in  the  least. 
But,  if  the  Federal  district  court, 
going  further,  may  appear  to  have 
recognized,  arguendo,  the  ri^t  of 
common  carriers,  in  cases  of  neces- 
sity in  the  performance  of  contrac- 
tual obligations,  to  appropriate  coal 
received  by  them  for  transporta- 
tion, we  think  it  will  sufiSce,  in  the 
way  of  rebuttal,  to  refer  to  what 
has  already  been  said,  and  perhaps 
it  will  not  be  inappropriate  to  add 
the  comment  of  the  Harvard  Law 
Review  (February/  1920,  pp.  605, 
606)  as  follows :  "The  virtual  rec- 
ognition by  the  court  of  a  right  of 
angary  in  public  utilities,  it  is  sub- 
mitted, is  without  precedent,  and 
should  not  be  followed.  Its  implica- 
tions involve  all  the  dangers  of  self- 
help.  Even  the  power  of  eminent 
domain  is  no  defense  to  a  taking  of 
property  by  self-help,  which  is  cer- 
tainly not  due  process," — citing 
Clinton  v.  Franklin,  119  Ky.  143,  83 
S.  W.  140. 

Without  prolonging  the  discus- 
sion, we  state  our  conclusion  that 
the  trial  court  committed  no  error 
in  overruling  the  defendant's  mo- 
tion to  dissolve  the  temporary  in- 
junction. 

Affirmed. 

All  the  Justices  concur,  Gardner, 
J.,  concurring  in  the  conclusion. 
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Comparatively  few  cases  have  in- 
volved the  question  of  the  right  of  a 
carrier  to  appropriate  for  its  own  use 
coal  or  other  commodities  shipped 
over  its  lines. 

The  authorities  are  agreed  that 
where  a  carrier  accepts  coal  for 
transportation  to  the  consignee,  it  can- 
not thereafter  appropriate  such  coal 
to  its  own  use  without  becoming  li- 
able to  the  owner  for  damages,  even 
though  the  coal  was  necessary  for  the 
actual  operation  of  the  railroad.  The 
following  cases  so  hold:  Springfield 
Light,  Heat  &  P.  Co.  v.  Norfolk  &  W. 
R.  Co.  (1919)  260  Fed.  254  (see  this 
case  as  set  out  and  discussed  in  Mo- 
bile &  O.  R.  Co.  v.  ZiHMBiN  (reported 
herewith)  ante,  1352 ;  Blackmer  v. 
Cleveland,  C.  C.  &  St.  L.  R.  Co.  (1903) 
101  Mo.  App.  557,  73  S.  W.  913; 
Frazier  v.  Atchison,  T.  &  S.  F.  R.  Co. 
(1904)  104  Mo.  App.  355,  78  S.  W.  679; 
Roth  Coal  Co.  r.  Louisville  &  N.  R.  Co. 
(1919)  142  Tenn.  62,  215  S.  W.  404. 
And  that  an  action  for  conversion  will 
lie  against  a  common  carrier  for  an 
appropriation  to  its  own  use  of  prop- 
erty held  by  it  for  transportation,  see 
dictum  in  Central  R.  &  Bkg.  Co.  v. 
Lampley  (1884)  76  Ala.  357,  52  Am. 
Rep.  334.  In  Roth  Coal  Co.  v.  Louis- 
ville &  N.  R.  Co.  (Tenn.)  supra,  where 
a  railroad  company  accepted  coal  for 
transportation  to  a  private  customer 
of  the  consignor,  but  during  a  strike, 
and  while  the  coal  was  in  transit,  used 
such  coal  in  firing  its  locomotives,  con- 
fiscation being  necessary  in  order  to 
keep  its  trains  in  operation,  it  was 
held  that  the  motive  which  controlled 
the  railroad  company  in  the  eon- 
version  of  the  coal  did  not  constitute 
a  defense,  although  it  might  be  shown 
in  a  case  where  exemplary  damages 
were  claimed. 

And  in  Blackmer  v.  Cleveland,  C.  C. 
&  St.  L.  R.  Co.  (1903)  101  Mo.  App. 
557,  73  S.  W.  913,  wher^  it  appeared 
that  a  coal  company  had  contracted 
to  ship  plaintiffs  a  certain  portion  of 


its  output  of  coal,  and  the  carrier  had 
agreed  to  furnish  the  necessary  cars 

to  transport  the  same ;  that  the  carrier 
notified  the  coal  company  that  none 
of  its  own  cars  should  be  loaded  with 
coal  for  any  other  customer  than  it- 
self; that  the  coal  company  neverthe- 
less loaded  cars  pursuant  to  its  con- 
tract and  notified  the  carrier  to  bill 
the  same  to  plaintiffs,  but  that  instead 
it  billed  the  coal  to  itself  and  appro- 
priated it  to  its  own  use  in  reliance  up- 
on its  previous  notification,  as  well  as 
on  the  fact  of  an  urgent  need  for  coal 
to  operate  its  trains, — it  was  held  that 
thQ  jury  was  justified  in  finding  that 
the  coal  was  put  on  the  cars  in  such 
a  way  as  to  amount  to  a  delivery  to 
the  plaintiffs  so  as  to  entitle  them  to 
recover  for  the  conversion  of  the  coal 
by  the  carrier.  In  discussing  the  ef- 
fect of  the  carrier's  urgency,  the  court 
said:  "The  defendant's  urgency  may 
.have  been  great,  but  so  was  the  plain- 
tiffs.' If  the  defendant  had  to  have 
coal  to  run  its  trains,  plaintiffs  like- 
wise had  to  have  coal  to  supply  their 
customers  in  fulfilment  of  plaintiffs' 
contracts,  and  so  that  the  customers 
could  run  their  factories;  and  an 
emergency  such  as  the  defendant  may 
have  found  itself  in  affords  no  ezcuae 
for  appropriating  the  property  of  an- 
other. The  evidence  does  not  show 
that  the  defendant  was  bound  to  use 
this  coal  or  stop  running  its  trains; 
and  if  that  was  shown  it  would  be  no 
justification  for  forcing  plaintiffs  and 
others  into  a  like  dire  strait,  though 
it  might. excuse  the  defendant  from 
punitive  damages." 

And  in  St  Louis  &  S.  F.  R.  Go.  v. 
Stone  (1908)  78  Kan.  505,  97  Fac  471, 
rehearing  denied  in  (1908)  78  Kan. 
510,  104  Pac.  1067,  where  a  consignor 
had  contracted  to  sell  cars  of  coal  to 
be  delivered  and  paid  for  at  the  place 
of  destination,  and  loaded  the  coal  on 
the  carrier's  cars,  and  delivered  bills 
of  lading  naming  the  consignee  and 
destination,  but  the  carrier's  agent 
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erased  the  consigraee's  name  and  in- 
serted that  of  the  carrier*  and  the 
road,  claiminsr  ownership,  appropriat- 
ed the  coal  to  its  own  use  and  deliv- 
ered none  to  the  proper  consignee,  it 
was  held  that  the  carrier  was  liable  at 
the  suit  of  the  consignor  as  for  wrong- 
ful conversion  of  the  coal.  And  see 
Luhrig  Coal  Co.  v.  Jones  &  A.  Co. 
(1905)  72  C.  C.  A.  311.  141  Fed.  617. 
wherein  it  was  held  that  coal  loaded 
and  billed  to  a  purchaser  in  compli- 
ance with  a  contract,  but  which,  after 
refusal  to  ship,  was  appropriated  by 
the  carrier  to  its  own  use  under  plea 
of  necessity,  was  to  be  considered,  as 
between  the  consignor  and  the  con- 
signee, as  having  been  delivered  to  the 
purchaser  in  fulfilment  of  the  contract 
of  sale. 

But  a  distinction  has  been  made  be- 
tween cases  where  the  carrier  ac- 
cepted the  commodity  for  transporta- 
tion to  the  designated  consignee,  and 
a  case  where  the  carrier  refused  to  ac- 
cept it  for  transportation,  but  appro- 
priated it  to  its  own  use  in  the  op- 
eration of  its  road.  Thns,  in  Spring- 
field Light,  Heat  &  P.  Co.  v.  Norfolk  & 
W.  R.  Co.  (1919)  260  Fed.  254,  where 
the  carrier  and  consignee  both  had 
contracts  with  a  coal  company  for  a 
supply  of  coal,  and  the  coal  company, 
becoming  delinquent  in  its  supply  to 
the  carrier,  was  notified  by  the  latter 
that  it  would  not  accept  coal  for 
^nsportation  for  commercial  uses 
until  its  own  needs  were  supplied,  and 
actually  did  appropriate  to  its  own 
use,  under  claim  of  necessity,  coal 
which  had  been  tagged  by  the  con- 
signor to  plaintiff  as  consignee,  but 
■  which,  before  being  moved,  was  re- 
tagged  by  the  carrier  to  itself,  it  was 
held  that  the  carrier  was  not  liable 
in  conversion.  In  -  upholding  this 
right  of  self-help  by  the  carrier  in 
case  of  necessity  and  in  ^id  of  its 
own  contract  with  the  consignor,  the 
court  said:  "The  Collieries  Company 
[consignor]  had,,  it  is  true,  after  fill- 
ing cars  with  coal  at  the  mines,  tagged 
them  for  transportation  to  the  plain- 
tiff at  Springfield;  but  the  cars  were 
not  moved  in  pursuance  of  that  desig- 
nation, but  the  defendant  removed  the 
tags  and  tagged  the  cars  to  itself  as 


consignee,  indicating  its  intention 
thereby  not  to  receive  the  coal  for 
shipment  to  plaintiff,  and  having 
theretofore  notified  the  Ollieries 
Company  that  it  had  appropriated  the 
six  cars,  under  its  fuel  contract,  to  sup- 

.  ply  its  fuel  needs.  Plaintiff's  claim  is 

.  that  the  Collieries  Company  actually 
did  deliver  to  defendant,  for  ship- 
ment to  plaintiff,  and  title  passed  to 

-  plaintiff ;  that,  the  coal  being  tendered 
for  carriage  to  the- plaintiff,  th^  de- 
fendant 'was  bound  to  receive  it  and 
carry  it  for  that  purpose,  or  to  re- 
ject it  altogether  and  take  such  legal 
consequences  as  might  follow  the  re- 
jection. ...  *  But  defendant,  while 
admitting  tlvat  as  a  general  rule  a 
common  carrier  is  bound  to  acQept 

:  goods  tendered  to  it  for  shipment, 
avers  that  under  the  circumstances  of 
this  case  it  was  not  bound  to  accept 
shipment.  An  analysis  of  its  position 
would  seem  to  indicate  that  there  are 
two  reasons  which  excused  it,  both  in- 
volving the  fact  that  the  coal  was 
necessary  for  the  actual  operation  of 
its  railroad.  One  reason  is  that  the 
coal  wa^.  in  substantial  effect,  as 
against  the  plaintiff,  its  own  coal, 
which  the  Collieries  Compfiny  had 
agreed  to  deliver,  but  was  delinquent, 
and  that,  being  necessary  fuel  coal, 
it  took  precedence  over  the  plaintiff  as 
contractee  for  commercial  coal.  The 
other  reason  is  ^at  the  tender  by  .  the 
Collieries  Company  to  it  was  of  the 
Collieries  Company's  own  wrongdoing, 
after  notice  of  defendant's  insistence 
on  the  receipt  of  its  fuel  coat^under 
the  contract,  and  that  plaintiff  pannot 
take  advantage  of  the  wrongdoing  of 
the  Collieries  Company,  and  thereby 
force  on  defendant  the  relatipn  of 

-common  carrier,  and  .thus  give  it,  as 
purchaser  of  commercial  coal,  an  ad- 
vantage over  the  defendant  as  pur- 
chaser of  the  very  fuel  coal  necessary 
in  its  operations.  On  the  case  as  it 
stands,  if  the  coal  were  plaintiff's  coal, 
and  the  defendant  bound  to  transport 
it,  it  could  not  do  so.  because  it  would 
not  have  fhe  coal  necessary  to  fire  its 
engines,  and  the  plaintiff's  coal  would 
remain  at  the  mines,  of  no  benefit 
either  to  the  plaintiff  or  to  the  defend- 

.ant  or  to  the  CloUieries  Company. 


Digitized  by  Google 


1860 


AMERICAN  LAW  REPORTS,  ANNOTATED.        [16  AJLR. 


.  .  .  The  appropriation  of  this  coal 
by  defendant  would  not  be  the  exet' 
cise  of  any  paramount  right  by  which 
the  property  of  the  plaintiff  was  tak- 
en without  compensation.  It  merely 
amounts  to  postponing  plaintiff's  de- 
livery until  defendant  may  have  the 
coal  to  operate  its  railroad,  and  then 
serve  plaintiff.  It  would  seem  that,  in 
the  nature  of  things,  the  mine  owner 
having  contracts  to  deliver  commer- 
cial coal,  and  having  contracts  with 
the  railroad  company,  operating  to 
and  from  its  mine,  for  the  railroad 
company's  necessary  fuel  coal,  that  it 
is  the  duty  of  the  mine  owner  to  sup- 
ply the  fuel  coal  before  supplying  the 
commercial  coal.  Indeed,  one  would 
think  that  the  contractor  for  com- 
mercial coal  would  be  bound  by  the 
implication  that  the  mine  owner  with 
whom  he  had  contracted  would,  if  the 
mine  owner  had  also  a  contemporane- 
ous contract  with  a  railroad  company 
for  fuel  coal,  necessarily  fill  its  con- 
tract with  the  railroad  company  first, 
at  least  to  the  extent  of  sufficient  coal 
to  enable  it  to  carry  commercial  coal 

to  the  end  of  its  line  In  the 

nature  of  things,  the  carrier,  in  order 
to  carry  from  a  mine  any  commercial 
coal  at  all,  must  have  that  mine  owner 
fulfil  its  fuel  contract  with  the  rail- 
road. When,  therefore,  this  coal  was 
placed  on  the  defendant's  cars,  and 
the  defendant,  without  moving  it,  and 
after  notice,  asserted  the  right  of 
precedence  which  necessity  gave  it, 
the  plaintiff  had  no  right  to  complain 
of  mere  postponement  of  delivery  to 
it  under  its  contract  with  the  Col- 
lieries Company.  The  rule  that  a 
common  carrier  is  bound  to  receive 
goods  tendered  for  carriage  is  not 
hard  and  fast.  There  are  reported 
cases  showing  exceptions.  In  The 
Idaho  (1877)  93  U.  a  576,  28  L.  ed. 
978,  it  was  held  that  a  common  carrier 
may  show,  as  an  excuse  for  nondeliv- 
ery pursuant  to  his  bill  of  lading,  that 
he  has  delivered  the  goods  upon  the 
demand  of  the  true  owner.  In  Valen- 
tine V.  Long  Island  R.  Co.  (1907)  187 
N.  Y.  121,  79  N.  E.  849,  it  appearing 
that  the  railroad  company,  having  re- 
ceived certain  rails  for  shipment  over 
its  lines  without  knowledge  that  the 


rails  were  its  property,  and  after- 
wards discovered  that  they  were,  bad 
the  right  to  appropriate  the  rails.  In 
both  of  these  cases  the  tender,  th^  ac- 
ceptance, the  delivery,  were  without 
question.  In  the  case  here  the  rail- 
road company  notified  the  Collieries 
Company  that  it  would  not  accept  for 
shipment  the  commercial  coal,  and 
laid  claim  to  the  coal  as  its  own.  The 
Collieries  Company  eonld  not  force 
it  into  the  relation  of  a  common  car- 
rier, when  it,  without  fault  on  its  part, 
was  unable  to  perform  what  would  or- 
dinarily be  the  duty  of  a  common 
carrier,  when  it  had  given  notice  of  its 
inability  to  perform  the  service  due 
and  demanded  of  it  as  a  common  car- 
rier. The  Supreme  Court  of  the  Unit- 
ed States  says  so  in  Eastern  R.  Co.  v. 
Littlefield  (1915)  287  U.  S.  145,  59  L. 
ed.  883,  36  Sup.  Ct.  Rep.  491,  in  so 
many  words:  "But  where,  without 
fault  on  its  part,  a  carrier  is  unable 
to  perform  a  service  due  and  demand- 
ed, it  must  promptly  notify  the  ship- 
per of  its  inability;  otherwise,  the  re- 
ception of  goods  without  such  notice 
will  estop  the  carrier  from  setting  up 
what  would  otherwise  have  been  a 
sufficient  excuse  for  refusing  to  ac- 
cept the  goods,  or  for  delay  in  ship- 
ment after  they  had  been  received.* 
That  case  also  had  to  do  with  car 
shortage,  which  made  it  impossible 
for  a  carrier  to  furnish  a  reasonable 
number  of  cars  for  an  accepted  ship- 
ment; and  it  was  held  that  the  carrier, 
though  not  responsible  for  the  car 
shortage,  could  not  avoid  liability, 
since  it  had  given  no  notice  to  tiie 
shipper.  Plaintiff's  counsel  say  that 
the  statement  quoted  is  a  dictum  only. 
If  it  is,  it  has,  nevertheless,  coming 
as  it  does  from  the  Supreme  Court,  a 
very  persuasive  influence.  The  case 
hore  is  stronger  than  that,  for  ship- 
ment was  not  accepted,  and  the  no- 
tice said  it  would  not  be  accepted. 
The  wrongdoing  of  the  Collieries  Com- 
pany in  tagging  the  cars  for  the  plain- 
tiff contrary  to  the  notice  could  not, 
as  heretofore  said,  compel  the  defend- 
ant into  a  relation  it  expressly  de- 
clined, for  justifiable  reasons,  to 
assume.  This  particular  coal,  as  be- 
tween defendant  and  plaintiff,  be- 
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longed  to  defendant,  and  it  owed  tiie 
plaintiff  no  duty  with  respect  thereto.** 
And  in  Phcenix  Coal  Co.  v.  Pennsyl- 
vania R.  Co.  (1920)  190  App.  Div.  665, 
180  N.  Y.  Supp.  283,  where  the  rules 
of  a  carrier,  required  and  approved  by 
the  Interstate  Commerce  Commission, 
obligated  coal  companies  to  specify 
the  cars  required  for  the  following 
day,  specifying  separately  those  re- 
quired for  '*fael  purposes'*  for  the  de- 
fendant carrier  under  a  contract  to 
furnish  it  coal,  and  those  required 
for  "commercial  purposes,'*  and  the 
coal  company,  by  specifying  cars  for 
"fuel  purposes,"  obtained  a  greater 
proportion  of  cars  than  it  otherwise 
would  have  been  entitled  to,  and  load- 
ed some  of  such  cars,  and  filled  out  tiie 
manifest  card  showing  that  the  coal 
was  for  private  consignees,  some  of 
which  manifests  were  changed  by  the 
carrier's  agents,  before  moving  the 
cars,  so  as  to  give  the  carrier  its  pro- 
portionate number  of  cars  of  coal,  it 
was  held  that  the  railroad  company 
had  a  right  to  use  coal  put  in  cars 
which  were,  or  should  have  been,  requi- 
sition'ed  for  it,  so  that  it  could  not 
be  held  for  conversion  of  such  coal, 
notwithstanding  the  original  mani- 
fest cards  showed  that  the  coal  was 
for  private  eonsumers. 


In  Frazier  v.  Atchison,  T.  &  S,  F.  R. 
Co.  (1904)  104  Mo.  App.  855,  78  S.  W. 
679,  it  was  held  that  the  fact  that  the 

conversion,  by  a  carrier,  of  a  car  of 
coal  belonging  to  a  consignee,  was  the 
result  of  an  honest  mistake,  did  not 
relieve  the  carrier  from  liability  to  the 
consignee  for  the  wrongful  conver- 
sion. 

The  reported  case  (Mobile  &  0.  R. 
Co.  V.  ZlMMERN,  ante,  1363)  goes  a 
step  further  than  any  of  the  other 
cases  in  holding  that,  to  prevent  a 
multiplicity  of  suits,  equity  will  en- 
join a  carrier  from  carrying  out  its 
announced  purpose  to  continue  to  ap- 
propriate coal  accepted  for  shipment, 
where  its  use  is  necessary  to  the  con- 
tinued operation  of  the  road,  notwith- 
standing the  carrier's  offer  to  pay  for 
the  coal  and  the  right  of  plaintiff  to 
pursue  his  legal  remedy  by  a  succes- 
sion of  actions,  and  notwithstanding 
the  fact  that  the  interests  of  the  pub- 
lic might  be  better  served  by  the 
appropriation  of  the  coal  for  use  in 
operating  trains.  In  the  latter  con- 
nection, it  will  be  recalled,  the  court 
was  of  the  opinion  that  there  could  be 
no  balancing  of  the  conveniences, 
since  the  appropriation  was  tortious 
and  the  preservation  of  a  clear  legal 
right  was  involved.  G.  J.  C. 


HINTON  LAUNDRY  COMPANY,  Appt., 
FLORENCE  DbLOZIER. 

Teimesaee  Supreme  Court -^October  SS^  1990, 

(143  Tenn.  399,  225  S.  W.  1037.) 

Workmen's  compensation  —  injury  after  hours  —  liability. 

Injury  to  an  employee  of  a  laundry  while  engaged  in  pressing  a  skirt 
for  a  fellow  employee  after  working  hours  does  not  arise  out  of  the  em- 
ployment within  the  meaning  of  the  Workmen's  Compensation  Act. 

[See  note  on  this  question  beginning  on  page  1364.] 


Appeal  by  defendant  from  a  judgment  of  the  Circuit  Court  for  Knox 
County  (Huffaker,  J.)  in  favor  of  claimant  in  a  proceeding  by  her  under 
the  Workmen's  Compensation  Act  to  recover  comi>ensation  for  personal 
injuries  alleged  to  have  been  sustained  while  in  defendant's  employ. 
Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 
16  AX.R.— 86. 
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Messrs.  Frantz,  McConnell,  &  Sey- 
mour, for  appellant: 

Claimant's  injury  did  not  arise  out 
of  and  in  the  course  of  employment. 

Unnane  v.^tna  Brewing  Co.  L,R.A. 
1917D,  117,  118,  notes  7,  8;  Mueller 
Constr.  Co.  v.  Industrial  Bd.  L.R.A. 
1918F,  p.  905;  Griffiths  v.  Robins,  10 
B.  W.  C.  C.  90;  Rayner  v.  Sligh  Fur- 
niture Co.  L.R.A.1916A,  pp.  40,  232. 

Messrs.  R.  A.  Cawood  and  W.  S. 
Roberts  for  appellee. 

Hall,  J.,  delivered  the  opixiion  of 
the  court: 

Florence  DeLozier  brought  this 
suit  in  the  circuit  court  of  Knox 
county  by  petition  filed  on  January 
7,  1920,  seeking  to  recover  compen- 
sation provided  for  injured  em- 
ployees under  the  terms  of  chap- 
ter 123  of  the  Act  of  1919,  known 
as  the  "Workmen's  Compensation 
Act"  the  petitioner  claiming  to 
have  been  injured  while  in  the  em- 
ploy of  the  defendant  at  its  laundry 
operated  by  it  in  the  city  of  Knox- 
ville. 

The  case  was  heard  before  the 
circuit  judge  without  the  interven- 
tion of  a  jury»  and  a  judgment  was 
rendered  against  the  defendant  for 
the  sum  of  $5  per  week,  continuing 
for  a  period  of  seventy-five  weeks. 

From  this  judgment  defendajit 
appealed  to  this  court,  after  its  mo- 
tion for  a  new  trial  had  been  over- 
ruled, and  has  assigned  errors. 

The  petition  alleges  that  plaintiff 
was  employed  by  the  defendant  to 
do  general  laundry  work  in  its 
steam  laundry  at  a  salary  of  $7  per 
week,  and  as  a  part  of  the  terms  of 
the  employment  she  was  given  the 
privilege  of  having  her  individual 
laundry  done  at  its  plant  free  of 
charge,  the  defendant  agreeing  to 
furnish  her  all  the  necessary  ingre- 
dients, machiner}%  and  other  appa- 
ratus for  doing  such  laundry  while 
petitioner  was  in  its  employ;  that 
whUe  so  employed,  on  or  about  the 
8th  day  of  August,  1919,  her  hand 
was  in  some  way  caught  in  a  press- 
ing machine,  whereby  her  fingers 
were  so  injured  that  their  use  was 
destroyed. 

The  petitioner  prayed  for  a  judg- 
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ment  for  compensation,  as  provided 
by  the  Workmen's  Compensation 
Statute  above  referred  to. 

The  defendant  answered  the  peti- 
tion admitting  that  petitioner  was 
employed  by  it  on  August  8,  1919, 
and  had  been  so  employed  off  and 
on  for  a  period  of  several  years,  to 
do  general  work  around  its  plant  in 
the  starch  department  and  other  de- 
partments of  the  plant,  and  that  at 
the  time  of  the  injury  complained 
of  she  was  earning  an  average  wage 
of  ?7  per  week. 

The  answer  denied,  however,  that 
in  addition  to  the  weekly  wage  paid 
to  petitioner  there  was  included  as 
a  part  of  her  compensation  the 
privilege  of  having  her  individual 
laundry  done  free  of  charge,  and 
that  she  was  to  be  furnished  any  in- 
gredients, machinery,  and  other 
paratus  in  connection  with  the  do- 
ing of  her  individual  laundry. 

The  answer  further  averrad  that, 
at  the  time  of  the  accident  which 
resulted  in  injury  to  the  petitioner, 
she  was  engaged  in  pressing  a  skirt 
belonging  to  one  of  the  other  female 
employees  in  the  plant  of  defendant 
and  was  using  for  this  purpose  a 
steam  pressing  machine  used  by 
respondent  in  ita  business;  that  the 
act  that  petitioner  waa  p^orming 
at  the  time  was  in  no  wise  connected 
with  the  business  of  respondent,  and 
had  no  connection  whatever  with 
the  duties  which  petitioner  had  beoi 
employed  to  perform,  and  did  not 
arise  under  and  in  the  course  of  the 
employment  of  petitioner,  bat  that 
petitioner  was  engaged  in  perform- 
ing a  personal  act,  wholly  discon- 
nected with  her  employment,  and 
wholly  as  a  matter  of  accommoda- 
tion to  a  third  person. 

The  answer  further  averred  that 
there  was  no  mutuality  betwea 
respondent  and  petitioner  with  re- 
spect to  the  act  which  she  was  per- 
forming when  injured,  and  that  her 
hours  of  service  had  ceased,  and 
that  she  was  not  authorized  or  di- 
rected by  any  agent  or  oflftcer  of  re- 
spondmt  to  perform  this  service. 

The  question  presented  for  de- 
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termination  by  the  court  is  whether  tradicted  that  the  def  ei 
the 


service  that  was  beinar  per- 
formed by  the  petitioner  was  one 
contemplated  by  the  employment, 
and  one  in  which  the  employer  had 

an  interest,  or  whether  it  was 
simply  a  voluntary  service  being 
performed  by  petitioner  as  a  matter 
of  accommodation  to  one  of  her  fel- 
low employees,  and  therefore  was 
not  in  the  course  of  her  employ- 
ment. 

Subsection  D  of  §  2  of  the  Work- 
men's Compensation  Act  aforesaid 
provides  that  "  'injury'  and  'person- 
al injursr*  shall  mean  only  injury  by 
accident  arising  out  of  and  in  the 
course  of  employment,  and  shall  not 
include  a  disease  in  any  form  except 
as  it  shall  naturally  result  from  the 
injury." 

The  proof  shows  that  petitioner 
was  earning  $6.50  per  week,  and  a 
bonus  of  50  cents,  provided  she  ap- 
peared promptly  for  her  work  each 
day  during  the  week.  This  wage 
she  received  from  the  defendant 
whether  she  did  her  individual 
laundry  at  the  defendant's  plant  or 
not. 

The  proof  shows  that,  under  a 
rule  of  the  defendant,  petitioner  and 
other  employees  engaged  in  the  de- 
fendant's plant  were  given  the  privi- 
lege of  doing  their  individual  laun- 
dry at  the  plant  on  Monday  of  each 
week ;  that  day  not  being  a  busy  day 
with  the  plant  in  doing  the  work 
its  patrons.  The  employees  did  not 
have  the  right  to  do  their  individual 
laundry  on  any  other  day  of  the 
week  under  the  rule  referred  to. 

The  petitioner  was  injured  on 
Friday  while  pressing  a  skirt  for 
Margaret  Bowling,  a  fellow  em- 
ployee, in  violation  of  the  rule  of 
the  defendant.  She  was  pressing 
this  skirt  after  her  regular  work 
hours  had  ceased,  and  at  a  time 
when  she  owed  no  duty  to  the  de- 
fendant. Her  act  of  pressing  the 
skirt  for  Margaret  Bowling  was 
purely  a  voluntary  one,  and  was  be- 
ing done  by  the  petitioner  as  a  mat- 
ter of  accommodation  to  her  fellow 
«mployee.   The  evidence  is  unoon- 


interest  whatever  in 
which  was  being  pe^or ' 
tioner  at  the  time  of  he:  - 
The  question  present' : 
mination  is  discussed 
1917D,  117.  118,  and  in 
8.  It  is  there  said:  "C: 
is  not  recoverable  whi 
ployee  is  injured  while  i 
thing  solely  for  his  o 
This  rule  has  been  app 
cases  where  an  employe  i 
has  been  on  shore  for  so : 
of  his  own,  and  is  injur 
the  dock  on  his  way  bac 
sel.    So,  too,  there  cai: 
covery  where  an  empk< 
time  of  his  injury,  was 
work  for  a  third  person; 
jured  at  a  time  when 
duties  to  perform  for  t: 
and  was  not  required,  i 
pected,  to  be  on  the 
premises." 

In  Bayer  v.  Bayer 
Mich.  423,  158  N.  W.  : 
held  that  an  insuranc: 
which  had  insured  ai: 
against  injuries  while  i 
contractor  in  construe 
ings,  cannot  be  held  liii 
juries  to  an  employee  w 
engaged  with  his  emplci 
in  carting  material  for  I 
er*s  brother,  who  was  no 
with  the  employer  in  bi: 
who  paid  one  half  of  the 
feeding  the  horse  upoi 
that  he  might  have  the 
certain  times. 

In  another  case  it  was 
jobbing  grinder,  who  pa 
so  much  per  week  for  a 
condition  that  he  do  all  t1 
the  cutler,  for  which  he  i 
regular  price,  and,  with 
edge  and  acquiescence  of 
does  work  for  others  wl 
ter  has  no  work  for  him  t 
while  working  for  a  third 
employee  of  the  cutler  sc 
him  liable  for  compensa 
injury  received  while  s 
Oates  v.  Turner  &  Co.  [1 
&  Ins.  Bep.  335, 115  L.  T 


1364  AlkfERICAN  LAW  RE 

32  Times  L.  R.  669,  86  L.  J.  K.  B.  N. 
S.  24,  9  B.  W.  C/C.  447.  60  Sol.  Jo. 
639. 

It  has  also  been  held  that  the 
death  of  a  boy  employed  as  a  stable 
boy  cannot  be  said  to  have  arisen 
out  of  the  employment,  where  it  was 
caiued  by  the  kick  of  a  horse  as  he 
was  entering  the  stable  with  a  hal- 
ter in  his  hand,  at  a  time  when  he 
had  no  duty  to  perform  in  the 
stable.  Joy  v.  Phillips  M.  &  Co. 
[1916]  1  K.  B.  849,  85  L.  J.  K.  B. 
N.  S.  774,  [1916]  W.  C.  &  Ins.  Rep. 
67,  114  L.  T.  N.  S.  577,  [1916]  W. 
N.  142,  9  B.  W.  C.  G.  242. 

It  has  also  been  held  that  where  a 
servant  girl  was  engaged  in  mend- 
ing her  own  dress  when  the  bell 
rang  and  she  arose  to  answer  it, 
and  in  some  manner  drove  the 
needle  into  her  knee,  no  compensa- 
tion was  recoverable,  since  the  ac- 
cident did  not  arise  out  of  tiie  em- 
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ployment.  Griffiths  v.  Robins 
(1916)  10  B.  W.  C.  C.  90. 

The  petitioner  being  injured  in 
the  manner  and  circumstances  here- 
in stated,  she  cannot  recover  of  tiie 
defendant,  because 
her  injury  did  not 
arise  out  of  her  em-  aSSjaSfui,. 
ployment,  or  while 
performing  any  service  for  the  de- 
fendant, or  in  any  service  in  which 
it  was  interested.    Upon  the  other 
hand,    the    uncontradicted  proof 
shows  that  the  service  which  peti- 
tioner undertook  to  perform,  and 
which  resulted  in  her  injury,  was 
purely  voluntary,  and  was  bwng 
performed  for  the  accommodation 
of  a  fellow  employee. 

We  do  not  think  the  Workmen's 
Compensation  Act  covers  such  in- 
jury. It  results  that  the  judgment 
of  the  court  below  will  be  reversed, 
and  the  suit  dismissed,  with  costs. 


ANNOTATION. 


WorkmMi's  oHnpeiuation:  injury  to  employee  wrfule  nung  an  instmmfnfiility 
oi  tfie  empk^cr  for  benefit  of  himself  or  liiird  pcncMi. 


■  This  annotation  does  not  cover  cases 
where  the  employee  was  riding  for 
his  convenience  on  an  elevator  or 
other  conveyance  of  the  employer,  con- 
trary to  orders ;  neither  does  it  include 
cases  where  the  employee  was  per- 
forming the  work  of  another  employee 
at  the  latter's  request,  but  for  the  em- 
ployer's benefit. 

As  to  right  to  compensation  where 
injury  results  from  doing  a  prohibited 
act,  see  annotation  to  Fournier's  Case, 
—  A.L.R.  — . 

As  to  injury  while  riding  to  or  from 
work  in  employer's  conveyance  as  aris- 
ing out  of  or  in  course  of  employment, 
see  annotation  in  10  A.L.R.  169. 

For  injury  to  employee  who  is  rest- 
ing during  working  hours  as  arising 
out  of  and  in  the  course  of  his  employ- 
ment, see  annotation  in  10  A.L.R.  1488. 

As  to  compensation  for  injuries 
during  lunch  hour  on  employer's 
premises,  see  annotation  in  6  A.L.R. 
1151. 

It  will  be  observed  that  in  the  re- 


ported case  (HiNTOM  liAUNDBY  CO.  T. 
DeLoziee,  ante,  1361),  it  was  held 
that  an  injury  to  an  employee  of  a 
laundry,  while  using  a  pressing  ma- 
chine in  pressing  a  skirt  for  a  fellov 
employee  after  working  hours,  did  not 
arise  out  of  the  employmwt  within  the 
meaning  of  the  Workmen's  Compen- 
sation Act,  since  she  was  not  perform- 
ing any  service  for  the  employer,  but 
was  doing  an  act  purely  voluntary 
for  a  fellow  employee. 
And  in  Daly  v.  Bates  &  Roberts 

,  (1918)  224  N.  Y.  126,  120  N.  E.  118. 

'where  a  laundress  was  employed  in  a 
hotel,  and,  in  addition  to  a  money  con- 
sideration, was  given  the  privilege, 
after  regular  working  hours,  of  using 
the  plant  of  the  employer  to  do  her 
laundry  work,  it  was  held  that  an  in- 
jury to  her  while  doing  her  laundry 
after  working  hours  did  not  arise  from 
or  in  the  course  of  her  employment 
The  court  said:  Tn  Heitz  v.  Ruppert 
(1916)  218  N.  Y.  151,  LJI.A.1917A.  S44, 
112  N.  E.  760,  we  sought  to  establish 
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ttmeral  principles  applicable  to  a  con- 
struction of  subd.  7  of  §  3  of  the  Work- 
men's Compensation  Law,  a  recitation 
of  which  will  bear  repetition  here. 
'The  statute  does  not  provide  an  insur- 
ance against  every  accident  happening 
to  the  workman  while  he  is  engaged  in 
the  employment  The  words  "arising 
out  of  and  in  the  course  of  employ- 
ment," are  conjunctive,  and  relief 
can  be  had  under  the  act  only  when 
the  accident  arose  both  "out  of"  and 
"in  the  course  of  ttie  employment. 
The  injury  must  be  received  (1)  while 
the  workman  is  doing  the  duty  he  is 
employed  to  perform*  and  also  (2)  as 
a  natural  incident  of  the  work.  It 
must  be  one  of  the  risks  connected 
with  the  employment,  flowing  there- 
from as  a  natural  consequence  and 
directly  connected  with  the  work.' 
Applying  the  principles  stated  to  the 
case  at  bar,  we  are  led  to  the  conclu- 
sion that  tiie  injury  to  claimant  did  not 
arise  from  or  in  the  course  of  her  em- 
plojTnent.  She  was  employed  to  per- 
form the  laundry  work  of  her  em- 
ployer. Such  employment  was  to  be 
performed  within  established  hours. 
On  the  day  in  question  claimant  had 
completed  her  labors  for  her  employ- 
er some  few  hours  before  the  happen- 
ing of  the  accident.  Her  duty  to  her 
employer  did  not  require  her  presence 
in  the  laundry  again  until  the  follow- 
ing morning.  The  accident  occurred 
in  the  evening  while  she  was  engaged 
in  doing  work  personal  to  herself.  At 
that  time  she  was  not  engaged  In  the 
performance  of  any  duty  she  was  em- 
ployed to  perform,  or  directly  connect- 
ed with  or  incidental  to  the  work  of 
the  employer,  but  her  labor  there  was 
entirely  disassociated  with  the  work 
of  her  employer.  The  fact  that  she 
was  permitted  to  use  the  laundry  for 
her  personal  benefit  did  not  change  the 
relation  of  the  parties.  .  .  .  Had  the 
claimant  remained  in  her  room  in  the 
hotel  and  engaged  her  time  in  mend- 
ing her  clothing,  and  while  so  engaged 
met  with  an  accident  by  reason  of 
using  a  scissors,  it  could  scarcely  be 
held  that  such  injury  would  arise  out 
of  and  in  the  course  of  her  employ- 
ment, or  was  incidental  thereto." 
And  in  Radtke  Bros.  v.  Inidustrial 


Commission  (1921)  —  Wis.  — ,  183  N. 
W.  168,  where  a  boy  fourteen  years 
old,  employed  as  an  errand  boy  in  a 
printing  plant,  who  had  been  instruct- 
ed to  keep  away  from  all  machines, 
was  injured  while  using  a  machine, 
when  unobserved  by  anyone  in  author^ 
ity,  to  m^e  a  tablet  for  himself  for  use 
at  home,  it  was  held  that  the  accident 
did  not  happen  while  he  was  per- 
forming services  growing  out  of 
and  incidental  to  his  employment 
within  the  meaning  of  the  Compen- 
sation Act  The  court  stated  that 
they  had  found  no  case  where  an 
employee  had  been  award«]  com- 
pensation for  an  injury  received 
while  he  was  doing  work  entirely 
different  from  that  assigned  to  him, 
against  orders,  and  for  his  own  benefit, 
and  further  said:  "It  is  strongly 
urged  upon  us  that  boys  of  this  age 
from  natural  curiosi^  are  apt  to  in- 
termeddle witii  machinery,  and  tiiat 
there  should  be  the  most  careful  su- 
pervision to  prevent  accidents  where 
they  are  engaged  to  render  service 
wherever  machinery  ia  used.  It  does 
not  appear  in  this  case  that  the 
claimant  was  led  by  curiosity  to 
operate  the  machine,  but  that  aft- 
er full  warning  of  the  danger  he 
undertook  to  use  it  to  do  work  for 
his  own  benefit.  Although,  as  al- 
ready indicated,  the  statute  should  be 
liberally  construed,  it  should  not  be  so 
interpreted  as  to  make  employers  ab- 
solute insurers  against  all  accidents 
happening  to  employees,  even  though 
they  are  minors.  It  Is  the  legislative 
policy  that  minors  over  fourteen  years 
of  age  may  be  employed  in  industrial 
work  under  the  very  careful  restric- 
tions imposed  by  the  statute.  It  may 
fairly  be  inferred  that  this  policy  was 
adopted  because  it  was  deemed  better, 
under  the  conditions  imposed,  for  boys 
over  fourteen,  not  interested  in  higher 
education  or  not  able  to  attend  school, 
to  do  moderate  woi^,  i^n  to  live  in 
the  idleness  which  leads  to  immoral- 
ity and  pauperism.  We  do  not  con- 
ceive it  to  be  our  duty  to  construe  the 
statute  so  broadly  that  no  employer 
would  feel  safe  in  employing  minors 
over  fourteen  years  of  age.  Such  a 
course  would  be  detrimental  both  to 
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employers  and  to  the  working  class, 
for  whosQ  benefit  the  statute  was  in 
larffe  degree  enacted." 

And  an  injury  to  the  foreman  of 
a  knitting  room  in  a  mill,  sustained 
when  his  hand  came  in  contact  with  a 
revolving  fan  in  a  pipe  conveying 
heated  air  into  the  dry  room,  as  he  at- 
tempted to  place  luncheon  to  heat  in 
the  pipe  through  an  aperture  left  for 
the  care  of  the  fan,  does  not  arise  out 
of  and  in  the  course  of  his  employment 
within  the  meaning  of  the  Compensa- 
tion Act,  although  the  employer  has 
impliedly  assented  to  the  heating  of 
such  materials  by  employees  by  plac- 
ing them  in  the  mouth  of  the  pipe. 
Mann  v.  Glastonbury  Knitting  Go. 
(1916)  90  Conn.  116,  L.R.A.1916D. 
86,  96  Atl.  368,  12  N.  C.  C.  A.  891. 

And  in  Gibba  v.  Almatrom  (1920) 
145  Minn.  35,  11  A.L.R.  227,  176  N.  W. 
173,  it  was  held  that  the  injury  did  not 
arise  in  the  course  of  the  employment 
where  it  appeared  that  plaintiff 
was  a  salesman  and  supplied  with  an 
automobile  by  his  employer,  and  that 
he  was  injured  while  taking  another 
automobile,  which  the  company  had 
furnished  to  a  salesman  in  another 
territory,  from  the  station  to  a  garage 
to  accommodate  the  other  salesman. 

And  where  the  defendant,  who  was 
in  the  automobile  business,  and  about 
to  move,  had  employed  the  plaintiff 
to  move  some  material,  and  gave  him 
and  his  coworkers  some  junk  to  sell, 
and  loaned  them  a  truck  to  use  in  dis- 
posing of  it,  and  the  plaintiff  was  in- 
jured in  a  collision  while  they  were 
using  the  truck  in  selling  the  junk,  it 
was  held  that  the  accident  did  not 
arise  in  the  course  of  the  employ- 
ment, but  happened  while  plaintiff 
was  prosecuting  his  own  private  busi- 
ness. Sizzirri  v.  Erouse  (1920)  73  Pa. 
Super.  Ct.  476. 

And  in  Dennis  v.  Taylor  (1919)  89 
L.  J.  K.  B.  N.  S.  (Eng.)  296,  121  L.  T. 
N.  S.  296,  12  B.  W.  C.  C.  172,  54  Sol. 


Jo.  248,  where  the  driver  of  a  taxicab, 
when  she  was  supposed  to  have  com- 
pleted her  work  and  have  returned  the 
taxicab  to  l^e  garage,  in  defiance  of 
her  employer's  orders,  hired  the  cab 
to  take  passengers  to  a  place  outside 
the  limit  she  was  supposed  to  go,  and 
was  injured  while  so  driving,  it  was 
held  tiiat  the  injury  did  not  arise  ont 
of  and  in  the  course  of  h»  enqtloy- 
ment. 

And  in  Whitfield  v.  Lambert  (1916) 
8  B.  W.  C.  C.  (Eng.)  91,  84  U  J.  K.  B. 
N.  S.  1378,  112  L.  T.  N.  S.  803,  where 
a  farm  laborer,  according  to  his 
agreement  of  hiring,  after  dinner  was 
allowed  to  take  a  horse  and  cart  to  go 
to  the  station  for  his  box,  and  onihe 
way  was  injured  through  the  horse  be* 
coming  frightened  by  a  motor,  it  was 
held  that  the  accident  did  not  arise  out 
of  his  employment,  since  he  was  going 
to  the  station  for  his  own  purposes. 

And  an  insurance  company,  which 
had  insured  an  ^ployer  against  in- 
juries while  acting  as  a  contractor  in 
constructing  buildings,  cannot  be  held 
liable  for  injuries  to  an  employee  while 
he  was  engaged  with  his  employer's 
horse  in  carting  material  for  tiie 
employer's  brother,  who  was  not  con- 
nected with  the  employer  in  business, 
but  paid  half  the  expenses  of  feeding 
the  horse  upon  the  condition  that  he 
might  have  the  use  of  it  at  certain 
times.  Bayer  v,  Bayer  (1916)  191 
Mich.  423,  158  N.  W.  109. 

In  Caleveras  Copper  Co.  v.  Indiana 
Acci.  Commission  (1920)  —  CaL  App. 
— ,  187  Pac.  129,  the  evidence  was 
held  sufficient  to  warrant  the  finding 
that  the  truckman  of  a  copper  com- 
pany was  acting  within  the  scope  of 
his  employment,  where  there  was  tes- 
timony that  he  was  instructed  by  one 
of  the  officers  to  haul  some  wood  for 
one  of  the  members  of  the  company, 
and  injured  his  fingers  while  sawing 
some  sides  for  his  truck  so  that  he 
might  put  on  a  larger  load.    J.  T.  W. 
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The  decedent's  children  at  the 
time  of  his  death  consisted  of  two 
daughters,  Nettie  A.  Shoch,  spin- 
ster, and  Bessie  Clair  Shoch  Neel, 
the  wife  of  Percy  L.  Neel,  and  a  son, 
James  R.  Shoch. 

James  R.  Shoch  died  testate  Jan- 
uary 7,  1918,  leaving  a  widow, 
Germaine  S.  Shoch,  and  one  child, 
James  R.  Shoch,  Jr.,  who  was  bom 
on  January  9,  1917,  subsequent  to 
the  date  of  his  father's  will,  which 
was  made  October  30,  1913.  After 
directing  payment  of  debts,  James 
R.  Shoch  gave  his  entire  estate  to 
his  wife,  the  appellant. 

Stephen  S.  Simon  was  appointed 
guardian  of  the  estate  of  James  R. 
Shoch,  Jr.,  and  at  the  adjudicatipn 
of  the  account  of  the  surviving  ex- 
ecutor of  Henry  R.  Shoch,  deceased, 
he  claimed  that  the  birth  of  his 
ward  subsequent  to  the  date  of  the 
will  of  the  latter's  father  invalidat- 
ed the  father's  will  so  far  as  the 
after-born  child*s  interests  are  con- 
cerned. He  further  contended  that 
James  R.  Shoch,  Jr.,  was  entitled  to 
take  the  whole  portion  of  the  resid- 
uary estate  of  Henry  R.  Shoch, 
deceased,  from  which  his  father, 
James  R.  Shoch,  had  received  the  in- 
come, as  though  the  latter  had  noade 
no  appointment  thereof. 

On  the  other  hand,  Germaine  S. 
Shoch  claimed  that  James  R.  Shoch 
had  validly  exercised  his  power  of 
appointment  in  her  favor,  and  the 
birth  of  James  R.  Shoch,  Jr.,  subse- 
quent to  the  date  of  the  will  of  her 
husband,  did  not  invalidate  the  lat- 
ter as  an  exercise  of  the  power,  or, 
if  at  all,  then  only  pro  tanto. 

The  orphans'  court  overruled  the 
last-mentioned  contentions,  and 
awarded  the  fund  in  controversy  to 
the  guardian  of  the 
K";rSr!JS;cV  minor  cMW.  While 

ciiid.'"*  ^^s®  presents 

some  nice  points  of 
law,  we  think  them  correctly  solved. 

Section  21  of  the  Wills  Act  of 
1917  (P.  L.  403,  410;  Pa.  Stat.  1920, 
§  8333)  provides:  "When  any  per- 
son, male  or  female,  shall  make  a 
last  will  and  testament,  and  after- 
ward shall  marry,  or  shall  have  a 


child  or  children  not  provided  for  in 
such  will,  and  shall  die,  leaving  a 
surviving  spouse  and  such  child  or 
children,  or  either  a  surviving 
spouse  or  such  child  or  children,  al- 
though such  child  or  children  be 
born  after  the  death  of  their  father, 
every  such  person,  so  far  as  shall 
regard  the  surviving  spouse,  or 
child  or  children  bom  after  the  mak- 
ing of  the  vrill,  shall  be  deemed  and 
construed  to  die  intestate;  and  such 
surviving  spouse,  child,  or  children 
shall  be  entitled  to  such  purparts, 
shares,  and  dividends  of  the  estate, 
real  and  personal,  of  the  deceased, 
as  if  such  person  had  actually  died 
without  any  will." 

Fortunately  we  have  a  very  recent 
construction  of  the  legislation  just 
quoted  which  accords  with  the  view 
taken  by  the  court  below,  and  fur- 
nishes a  key  to  the  difficulties  in- 
volved in  this  case  that  might  have 
been  used  to  advantage  had  the  au- 
thority in  question  been  called  to  tiie 
attention  of  the  court  below.  We 
refer  to  Sliestack's  Estate,  267  Fa. 
115,  110  Atl.  166,  where  a  woman 
married  after  making  her  will,  and 
a  surviving  husband  claimed  out  of 
her  estate  the  $5,000  allowed  by  the 
Act  of  June  7,  1917,  infra.  We 
there  said,  speaking  of  §  21  of  the 
act  here  involved;  that  it  provides: 
"Where  any  person,  male  or  female, 
shall  make  a  last  will  and  testament, 
and  afterwards  shall  many,  .  .  . 
and  shall  die,  leaving  a  surviving 
spouse,  ...  so  far  as  shall  re- 
gard the  surviving  spouse,  .  .  . 
[the  testator]  shall  be  deemed  and 
construed  to  die  intestate;  and  such 
surviving  spouse  .  .  .  shall  be 
entitled  ...  as  if  such  person 
had  actually  died  without  any  will" 
— adding :  "By  the  marriage  of  the 
testatrix  to  the  appellee  the  will  as 
to  him  was  annulled.  There  was  an 
actual  intestacy  as  to  him,  in  view 
of  the  provisions  of  the  Wills  Act." 

The  Intestate  Act  of  June  7, 
1917  (P.  L.  429),  as  amended  by 
the  Act  of  July  11, 1917  (P.  L.  755; 
Pa.  Stat.  1920,  §  8344) .  §  2,  provides 
that  in  "cases  of  actual  intestacy** 
a  surviving  husband,  under  the  dr- 
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I  cumstances  detailed  in  the  act,  shall 
be  entitled  to  ^,000  out  of  his  wife's 
estate;  and  in  Shestack's  Estate  the 
husband  was  awarded  such  $5,000, 
on  the  srround  that  "as  to  him**  his 
wife's  will  "was  annulled"  and  she 
had  died  intestate.  When  this  prin- 
ciple is  applied  to  the  case  now  be- 
fore us,  it  is  plain  that,  as  to  James 
R.  Shoch,  Jr.,  the  minor  child  bom 
after  the  making  of  his  father's  will, 
the  will  of  the  latter  was  annulled, 
and,  with  respect  to  such  after-bom 
child,  the  father  died  intestate. 

So  far  as  the  individual  estate  of 
the  minor's  deceased  father  is  con- 
cemed,  of  course  the  child  takes 
only  the  proportion  thereof  which 
belongs  to  him  under  the  intestate 
law,  as  provided  in  the  above-quot- 
ed section  of  the  Wills  Act;  but, 
with  relation  to  the  property  of  the 
grandfather,  Henry  R.  Shoch,  over 
which  James  R.  Shoch  had  power  of 
appointment,  when  we  determine 
that  the  latter  died  intestate  as  to 
bis  son,  we  must  then  look  at  the 
will  of  Henry  R.  Shoch  to  see  what 
he  provides  in  case  of  such  an  in- 
testacy, in  order  to  determine  the 
present  interest  of  the  minor  child. 

In  Young's  Appeal,  39  Pa.  115, 
116,  118,  80  Am.  Dec.  513,  a  woman 
placed  an  estate  in  trust,  reserving 
the  right  of  testamentary  disposi- 
tion, and  providing  that,  in  default 
of  appointment,  the  property  should 
go  to  the  settlor's  heirs.  After  she 
made  a  will,  a  child  was  bom  to  her, 
who  was  not  provided  for.  In  hold- 
ing that  the  will  was  annulled  as  to 
this  child,  we  said:  "The  will  is 
set  aside,  wholly  or  partially,  be- 
cause the  law  presumes  that  it  does 
not  express  the  final  intention  of 
the  testator  [testatrix],  and  this 
reason  of  the  law  takes  no  notice  of 
whether  the  power  to  make  the  will 
comes  from  public  law  or  from  pri- 
vate contract." 

If  we  strike  from  the  matter  just 
quoted  the  phrase  "private  con- 
tract," and  substitute  therefor  the 
words  "a  privately  conferred  power 
of  appointment"  (which  on  prin- 
ciple may  be  done) ,  we  have  a  ruling 
that  the  birth  of  a  child  after  the 
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date  of  a  will,  which  otherwise 
would  operate  as  the  exercise  of  a 
power  ot  appointment,  annuls  such 
operation.  See  also  Re  McClure, 
105  Misc.  347.  173  N.  Y.  Supp.  206. 

Young's  Appeal  is  likewise  au- 
thority for  the  statement  made 
above  that,  when  an  intestacy  as  to 
the  after-bom  child  is  found,  we 
must  look  to  the  instrument  creating 
the  power  of  appointment,  in  order 
to  ascertain  the  interest  of  such 
child.  It  is  there  said  (39  Pa.  119, 
120) :  "We  must  declare  this  a  case 
of  intestacy  so  far  as  relates  to  the 
appellant,  a  son  of  the  testatrix  born 
after  the  making  of  the  will.  Then, 
looking  back  at  the  articles  of  nup- 
tial settlement,  we  find  they  provide 
that,  in  case  of  intestacy,  the  trus- 
tees shall  hold  the  property  .  .  . 
for  her  legal  heirs.  ...  It  fol- 
lows, therefore,  and  from  the  fact 
that  she  had  but  one  other  child, 
that  she  is  intestate  of  one  half  of 
her  estate,  and,  that  that  half  goes 
.  .  .  for  the  use  of  the  appellant 
[the  minor  child]." 

Had  the  after-bom  child  in 
Young's  Appeal  been  given  the 
whole  estate  over  which  the  power 
existed,  no  doubt  the  pro  tanto  in- 
testacy as  to  the  child  would  have 
been  held,  in  effect,  to  extend  to  the 
entire  estate,  as  in  the  present  case. 

Here,  when  we  look  at  the  will  of 
Henry  R.  Shoch,  deceased,  we  find  it 
provides  that,  in  case  his  son  James 
R.  Shoch  shall  die  intestate,  the 
fund  in  question  shall  go  to  the  let- 
ter's children;  and,  as  James  R. 
Shoch  did  die  intestate  so  far  as 
James  R.  Shoch,  Jr.,  is  concerned, 
since  the  latter  is  the  only  child  sur- 
viving his  father,  it  follows  that  this 
grandchild  takes  the  entire  fund, 
under  the  terms  of  his  grandfather's 
will. 

A  more  elaborate  discussion  of 
the  testamentary  provision  in  the 
will  of  Henry  R.  Shoch,  deceased, 
providing  for  the  disposition  of  his 
residuary  estate  to  his  "grand- 
children" in  the  event  of  his  chil- 
dren failing  to  appoint  their  respec- 
tive shares,  will  be  found  in  another 
opinion,  this  day  filed,  on  the  appeal 
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of  the  Commonwealtii  Title  Insur- 
ance &  Trust  Compai^,  guardian 
£or  the  Neel  minora;  and  this  is 
why,  in  the  paragraph  intmediately 
above,  we  merely  state  our  conclu- 
sion concerning  the  effect  of  that 
part  of  the  will,  so  far  as  it  relates 
to  grandchildren. 

There  is  nothing  in  the  decision  of 
the  court  below,  or  in  this  opin- 
ion, contrary  to  our  ruling  in  Hud- 
dy*B  Estate,  236  Pa.  276,  281,  282, 
84  Atl.  909.  Here,  as  there,  the  per^ 
son  to  whom  the  fund  is  awarded 
received  the  property  in  question 
"under  and  by  virtue  of  the  original 
will  creating  the  power."  In  Rud- 
dy's Estate  a  husband  elected  to 
take  against  the  will  of  his  wife,  and 
our  decision  concerning  the  prop- 
erty which,  under  those  circum- 
stances, he  was  entitled  to  receive, 
is  therein  expressly  made  to  rest 
upon  §  1  of  the  Act  of  May  4,  1855 
(P.  L.  430).  This  statute,  in  terms, 
confines  its  operation  to  the  individ- 
ual estate  of  the  testator,  and  we 
said  that  the  taking  against  the  will 
is  not  viewed  in  law  as  necessarily 
rendering  the  decedent  intestate; 
whereas,  as  previously  shown  Shes- 
tack's  Estate,  supra,  decides  that  the 
marriage  of  a  testator  (or  the  birth 
to  him  of  a  child)  after  the  making 
of  his  will  creates,  as  to  the  surviv- 
ing spouse  (or  after-bom  child)  an 
actual  intestacy.  This  is  the  dis- 
tinction which  must  be  kept  in  mind 


when  considering  Ruddy's  Estate  in 
connection  with  the  present  case. 

In  the  case  at  bar  one  act  of  afr* 
sembly,  that  of  June  4,  1879  (P.  L. 
88),  created  a  presumption  of  in- 
tention on  the  part  of  James  R. 
Shoch  to  execute  the  power  given 
him  by  the  will  of  Henry  R.  Shoch ; 
while,  under  our  statutory  doctrine 
of  implied  revocation  arising  from 
an  after-born  and  unprovided-for 
child,  a  counter,  conclusive  presump- 
tion arises  that  James  R.  Shoch  did 
not  intend  to  exercise  the  power  so 
far  as  concerns  the  after-bom 
child,  James  R.  Shoch,  Jr.  There- 
fore the  power  has  never  been  ex- 
ercised, for  the  Act  of  1879  has  not 
changed  ihe  last-mentioned  stat- 
utory doctrine  in  the  least;  conse- 
quently the  appellee  takes  under  the 
will  of  his  grandfather. 

Before  closing  this  opinion,  since 
the  will  of  James  R.  Shoch  contains 
a  direction  to  pay  debts,  it  may  be 
well  to  add  that  the  court  below 
states  the  award  was  made  directly 
to  the  guardian  of  James  R.  Shoch, 
Jr.,  because  it  was  proved  that  the 
estate  of  James  R.  Shoch  ''had  been 
settled  and  all  debts  paid." 

This  appeal  has  been  well  pre- 
sented; but,  after  considering  the 
enlightening  arguments  of  able 
counsel,  we  are  not  convinced  of  er- 
ror. 

The  decree  is  affirmed,  the  costs  to 
be  paid  out  of  the  fund  in  contro- 
versy. 


ANNOTATION. 

Effect  of  maniage  or  snbsequenl  birtti  of  chfld  on  exercise  of  power  of  ap- 
pointment. 


I.  Effect  of  marriage: 

a.  Rule  at  common  law,  1370. 

b.  Rule  under  statute: 

1.  In  England,  1371. 

2.  In  United  SUtes,  1S72. 

II.  Effect  of  subsequent  birth  of  child, 
1S74. 

/.  Bffect  of  marrtage. 

a.  Rule  at  eontmon  law. 
At  common  law,  the  will  of  a  woman 
made  in  the  exercise  of  a  power  of 


appointment  was  deemed  not  to  be 
revoked  by  her  subsequent  marriage. 
See  McAnnulty  v.  McAnnulty  (1887) 
120  III.  26.  60  Am.  Rep.  552,  11  N.  E. 
397;  Stewart  v.  Mulholland  (1888)  88 
Ky.  38,  21  Am.  St.  Rep.  320,  10  S.  W. 
125;  Francis  v.  Marsh  (1904)  64  W. 
Va.  545,  46  S.  E.  573,  1  Ann.  Cas.  666. 
See  also  Rich  v.  Beaumont  (1727)  6 
Bro.  P.  C.  152,  2  Eng.  Reprint,  994. 
In  Francis       Marsh  <1904)  64 
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of  his  Burviving  his  wife,  made  a  will 
while  a  widower,  and  thereafter  con- 
tracted a  second  marriage.  The  court 
held  that  the  will  was  not  revoked  by 
the  second  marriage,  although  the 
same  persons  would  take  under  the 
terms  of  the  settlement,  in  default  of 
appointment,  as  would  have  taken  in 
case  of  intestacy  under  the  Statute  of 
Distributions.  See  also  Fenwick*s 
Goods  (1867)  36  L.  J.  Prob.  N.  S.  54, 
L.  R.  1  Prob.  &  Div.  319, 16  L.  T.  N.  S. 
124. 

In  Re  Paul  (1921)  2  Ch.  1,  the  court 
said:  '*It  appears  to  me  that,  on  the 
true  construction  of  the  will  of  Sir  J. 
D.  Paul,  there  was,  first  of  all,  a  settle- 
ment on  each  daughter  of  the  income 
of  her  share  during  her  life,  with  re- 
mainder to  her  children  or  the  other 
grandchildren  of  the  testator  as  the 
lady  should  appoint,  and  that  for  the 
moment,  as  each  share  was  so  settled, 
the  trusts,  in  default  of  appointment, 
were  not  declared,  but  that,  immediate- 
ly after  the  settlement  of  the  four 
separate  shares,  there  was  a  general 
clause  beginning  with  the  words,  *And 
I  declare  that,  subject  as  aforesaid,  I 
leave  all  my  residuary  estate  that  may 
not  hereby  or  hereunder  be  effectually 
disposed  of,'  which  swept  in  and  dis- 
posed of  anything  not  appointed  in  re- 
spect of  any  of  those  shares,  and  was  a 
perfectly  clear  gift  in  default  of  ap- 
poinbnent  applying  to  each  one  of  the 
four  separate  fractions  of  the  estate. 
That  being  so,  the  gift  in  default  of 
appointment  not  being  within  the 
terms  of  the  words  in  brackets  in  §  18 
of  the  Wills  Act,  —  that  is  to  say,  the 
property  not,  in  default  of  appoint- 
ment, passing  to  Mrs.  Atherton's  (tes- 
tatrix's) heir,  customary  heir,  executor, 
administrator,  or  next  of  kin  under  the 
Statute  of  Distributions,  —  it  follows, 
in  my  judgment,  that  the  will,  so  far 
as  it  exercised  this  limited  or  special 
power  of  appointment,  was  not  re- 
voked by  the  marriage." 

A  will  exercising  a  power  of  appoint^ 
ment,  and  also  disposing  of  a  testator's 
property  other  than  that  included  in 
the  power,  is  not  entirely  revoked  by 
subsequent  marriage,  but  that  part  of 
it  which  exercises  a  power  of  appoint- 
ment is  within  the  exception  of  the 


English  statute,  and  must  be  held 
good,  although  the  remainder  of  the 
wiU  isrevoked.  Russell's  Goods  (1890) 
L.  R.  16  Prob.  Div.  Ill,  69  L.  J.  Prob. 
80,  62  L.  T.  N.  S.  644. 

In  Hodsden  v.  Lloyd  (1789)  2  Bto. 
Ch.  564,  29  Eng.  Reprint.  293,  a  will 
made  prior  to  a  marriage,  contrary  to 
the  terms  of  an  antenuptial  agree- 
ment providing  for  the  settlement  of 
certain  proper^  on  the  surviving 
tausband  or  wife  for  life,  with  power 
to  the  wife  to  dispose  of  the  property 
by  will  made  after  the  marriage,  was 
held  to  be  revoked  by  the  marriage. 

S.  In  United  Statem. 

In  several  American  states,  stat- 
utes exist  similar  to  the  English  act 
providing  l^at  wills  made  in  the  ex- 
ercise of  a  power  of  appointment, 
when  the  estate  thereby  appointed 
would  not,  in  default  of  such  appoint- 
ment, pass  to  the  testator's  heirs,  per- 
sonal representatives,  or  next  of  kin, 
shall  not  be  revoked  by  marriage. 
Stewart  v.  Mulholland  (1888)  88  Ky. 
38,  21  Am.  St.  Rep.  320,  10  S.  W.  125; 
IngersoU  v.  Hopkins  (1898)  170  Mass. 
401,  40  L.  R.  A.  191,  49  N.  E.  623: 
Paine  v.  Price  (1904)  184  Mass.  350, 
68  N,  E.  833;  Winslow  v.  Copeland 
(1852)  44  N.  C.  (Busbee,  L.)  17; 
Phaup  v.  Wooldridge  (1858)  14  Gratt 
(Va.)  332;  Francis  v.  Marsh  (1904) 
■54  W.  Va.  546,  46  S.  E.  573,  1  Ann.  Cas. 
665.  See  also  Stewart  v.  Powell  (1890) 
90  Ky.  511,  10  L.R.A.  57,  14  S.  W.  496. 
And  see  Gen.  Laws  of  Rhode  Island 
(1896)  chap.  203,  §  16. 

"The  reason  for  this  exception  is 
that  the  donee  of  a  power,  in  making 
an  appointment,  is  acting  for  the 
donor  in  disposing  of  the  donor's  prop- 
erty. But  where  the  property  in 
question  goes,  in  de|^ult  of  appoint- 
ment, to  those  who  would  have  been 
entitled  to  it  had  it  been  the  property 
of  the  donee  of  the  power  and  he  had 
died  intestate,  a  case  arises  where  the 
property  to  be  disposed  of  by  the  ap- 
pointment is,  for  all  practical  purposes, 
the  property  of  the  donee  of  the  power, 
and  for  that  reason  it  is  taken  out  of 
the  exception  and  left  within  the  op- 
eration of  the  act."  Paine  v.  Price 
(1904)  184  Mass.  350,  68  N.  E.  833. 


Digitized  by  Google 


ANNO.— POWER  OF  APPOINTMENT— MARRIAGE— CHILD.  1373 


Under  the  Kentucky  Btatute,  it  has 
been  held  that  the  will  of  a  woman, 
nuule  prior  to  her  marriage  in  execu- 
tion of  a  power  ot  appointment  con- 
ferred on  her  by  an  antenuptial  agree- 
ment entered  into  orally  before  the 
making  of  the  will,  but  not  formally 
executed  in  writing  until  after  the 
making  of  the  will,  was  not  revoked  by 
the  marriage.  Stewart  v.  MulhoUand 
(Ky.)  supra. 

In  Winslow  v.  Copeland  (1862)  44 
N.  C  (Busbee,  L.)  17,  the  court  said, 
with  reference  to  the  North  Carolina 
statute:  "We  .  .  .  cannot  doubt 
that  our  act,  copied,  as  it  is,  literally 
from  the  English  statute,  having  the 
same  difficult  and  perplexing  distinc- 
tions arising  from  the  implied  revo> 
cation  of  wills  to  deal  with,  intmded 
to  accomplish  the  same  purpose  by  the 
same  means.  .  .  .  All  wills,  with  a 
single  exception,  whether  made  by  a 
man  or  woman,  shall  be  revoked  ipso 
facto  by  his  or  her  subsequent  mar- 
riage, in  consequence  of  which  the 
property  will  devolve  upon  those  to 
whom  the  law  shall  assign  it,  in  case 
he  or  she  shall  die  without  making  a 
subsequent  disposition  of  it.  The  ex^ 
ception  made  by  the  act  is  where  the 
will  is  made  in  exercise  of  a  power  of 
appointment,  when  the  property  there- 
by appointed  would  not  devolve,  in 
default  of  appointment,  upon  those  to 
whom  tiie  law  would  give  it ;  and  there- 
fore the  statute  will  not  interfere  be- 
tween the  objects  of  the  bounty  of  l^e 
grantor  of  the  power,  in  default  of 
appointment,  and  those  upon  whom 
the  will,  made  under  the  power,  may 
confer  it."  The  will  in  that  case  was 
held  to  be  inoperative  for  the  reason 
that  the  marriage  settlement  which 
conferred  the  power  of  appointment 
made  no  disposition,  in  default  of  ap- 
pointoient,  of  the  property. 

In  other  American  jurisdictions, 
where  no  exception  of  wills  made  in 
the  exercise  of  a  power  of  appointment 
is  made  in  statutes  declaring  that  the 
wills  of  persons  subsequently  marrying 
shall  be  revoked,  conflicting  results 
have  been  reached. 

For  example,  in  the  case  of  Re  Mc- 
Clure  (1918)  105  Misc.  347,  173  N.  Y. 
Supp.  206,  the  will  of  a  single  woman. 


made  in  the  exercise  of  a  power  of  ap- 
pointment conferred  by  a  deed  of  trust, 
was  held  to  be  revoked  by  her  sub- 
sequent marriage,  in  view  of  the  New 
York  statute  (Decedent  Estate  Law, 
§  36;  13  McEinney,  Consol.  Laws,  p. 
106),  providing  that  "a  will  executed 
by  an  unmarried  woman  shall  be 
deemed  revoked  by  her  subsequent 
marriage."  The  court  said:  "This 
language  is  clear  and  comprehensive. 
A  will  executed  by  an  unmarried 
woman  becomes  a  nullity  immediately 
upon  her  subsequent  marriage.  .  .  . 
There  are  no  express  exceptions  in  the 
statute,  and  there  is  no  room  for  ex- 
ceptions by  implication.  If  the  leg- 
islature had  intended  to  make  an  ex- 
ception in  favor  of  that  part  of  the 
will  of  an  unmarried  woman  which 
exercised  a  power  of  appointment 
conferred  upon  her,  there  is  no  reason 
why  it  should  not  have  expressly  pro- 
vided for  such  an  exception,  as  the 
legislatures  of  many  of  our  states  have 
done,  and  as  the  British  Parliament 
did  in  the  English  Wills  Act  of  1837. 
Our  legislature  has  not  yet  seen  fit  to 
modify  the  direct  and  comprehensive 
enactment  contained  in  §  36  of  the 
Decedent  Estate  Law,  and  until  it  does 
this  court  cannot  attempt  such  mod- 
ification by  judicial  interpretation." 

But  in  McMahon  v.  Allen  (1855)  4 
E.  D.  Smith  (N.  Y.)  619,  a  will  and 
codicil  exercising  a  power  of  appoint- 
ment subsequently  established  by 
the  provisions  of  a  marriage  settle- 
ment were  held  not  to  be  affected  by 
the  subsequent  marriage  of  the  tes- 
tatrix. The  court  said :  "Although,  by 
the  provisions  of  our  statute,  a  will 
made  by  an  unmarried  female  is  to  be 
deemed  revoked  by  her  subsequent 
marriage  (2  Rev.  Stat.  64,  §  36),  such 
subsequent  marriage  does  not  operate 
to  prevent  an  instrument  executed  be- 
fore the  marriage,  and  established  by 
the  marriage  settlement,  from  taking 
effect  upon  the  property  settled  ac- 
cording to  the  very  terms  of  the  set- 
tlement itself.  .  .  .  And  .  .  .  the 
said  will  and  codicil  were  ...  a 
valid  appointment. 

In  Osgood  V.  Bliss  (1886)  141  Mass. 
474,  66  Am.  Rep.  488,  6  N,  E.  527,  it 
appeared  that  the  parties  were  mar- 
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rled  in  the  state  of  Indiana,  havingr,  on 
the*  eve  of  the  marriage,  made  an 
antenuptial  contract  by  which  the 
intended  wife  was  given  full  power 
of  disposition  of  her  property,  and  by 
which  it  was  also  agreed  that  the  mar- 
riage should  not  revoke  a  will  that  had 
been  made  by  the  intended  wife.  The 
intended  husband  had  never  seen  the 
will,  and  knew  nothing  of  its  contents. 
The  statute  of  Indiana  contained  no 
exceptions,  but  provided  that  "after 
the  making  of  a  will  by  an  unmarried 
woman,  if  she  shall  marry,  such  will 
shall  be  deemed  revoked  by  such  mar- 
riage." The  wife  dying,  the  husband 
claimed  about  $12,000  in  money  or 
choses  in  action,  disposed  of  by  the 
will,  on  the  ground  that  the  marriage 
rendered  the  instrument  a  nullity. 
The  supreme  court  of  Massachusetts 
held  that  the  will,  so  far  as  it  was  in 
execution  of  the  power  of  appoint- 
ment contained  in  the  antenuptial 
agreement,  was  not  revoked  by  the 
marriage. 

In  Wheeler  v.  Wheeler  (1850)  1  R.  I. 
864,  wherein  it  appeared  that  the  tes- 
tator, in  contemplation  of  marriage, 
had  executed  a  deed  of  trust  reserving 
to  himself  a  power  of  appointment  by 
will,  and  had  thereafter  exercised 
such  power,  it  was  held  that  the  mar- 
riage did  not  revoke  the  will.  The 
statute  in  that  case  provided  that  "no 
devise,  etc.,  shall  be  revocable  other- 
wise than  by  marriage  of  the  testator, 
subsequent  to  the  date  thereof/'  etc. 

n.  BiTect  of  mihaequent  htrth  of  child. 

Search  has  revealed  but  one  case, 
other  than  the  reported  case  (Rb 
Shoch,  ante,  1367),  determining  the 
effect  of  the  subsequent  birth  of  a 
child  on  the  exercise  of  the  power  of 
appointment. 


In  Young's  Appeal  (1861)  39  Pa. 
116,  80  Am.  Dec.  513,  a  will  made  by  a 
woman  under  a  special  power  of  ap- 
pointment contained  in  a  marriage 
settlement,  providing  that,  in  default 
of  appointment,  the  property  should 
go  to  the  testatrix's  heirs,  was  held  to 
be  annulled  by  the  subsequent  birth 
of  a  child  to  said  testatrix,  the  court 
saying:  "We  have  no  doubt  that  this 
will  is  to  be  regarded  as  made  under 
the  special  power  contained  in  the 
articles  of  marriage  settlement,  and 
not  under  the  general  power  granted 
by  law;  but  we  do  not  think  that  it  is, 
on  this  account,  any  the  less  subject  to 
revocation  by  operation  of  law,  when 
the  circumstances  attending  it  bring  it 
within  the  reason  of  the  law.  In 
either  case  the  will  is  a  private  law 
of  descent  and  distribution,  and  if  re- 
voked at  all  by  operation  of  the 
general  law,  it  is  because  of  some  de- 
fect in  itself,  and  not  because  of  the 
authority  or  power  on  which  it  Is 
grounded,  but  entirely  irrespective  of 
this.  The  will  is  set  aside,  wholly  or 
partially,  because  the  law  presumes 
that  it  does  not  express  the  final  in- 
tention of  the  testatrix,  and  this 
reason  of  the  law  takes  no  notice  of 
whether  the  power  to  make  the  will 
comes  from  public  law  or  from 
private  contract." 

In  the  reported  case  (Re  Shoch, 
ante,  1367),  under  a  statute  spe- 
cifically providing  that  the  birth  of  a 
child  shall  render  inoperative  a  will 
previously  made,  it  is  held  that  a  will, 
executed  in  pursuance  of  a  power  of 
appointment  prior  to  tiie  birth  of  a 
child,  is  revoked  on  the  happening  of 
such  event,  and  this  Is  so  despite  the 
provisions  of  another  statute,  creat- 
ing a  presumption  of  intention  on  the 
part  of  the  testator  to  execute  such 
power  of  appointment       L.  F.  G. 
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WACHOVIA  BANK  &  TRUST  COMPANY,  Appt, 

V. 

J.  W.  CRAFTON, 

North  fJaroUna  Supreme  Court  ^Jfay  Mt  i021, 

(—  N.  a       107  S.  E.  316.) 

Bills  and  notes  —  gambling  debt  —  liability  of  indorser. 

A  statute  rendering  void  notes  given  for  gambling  debts  does  not  pre- 
vent a  holder  in  due  coune  for  value  from  holding  the  indorser  liable  on 

his  contract  of  indorsement. 

iSee  note  on  thia  question  beginning  on  page  1377.] 


Appeal  by  plaintiff  from  a  judgment  of  the  Superior  Court  for  Bun- 
combe Counly  (Long,  J.)  in  favor  of  defendant  in  an  action  brought  to 
hold  him  liable  on  his  contract  of  indorsement  of  a  certain  promissory 
note.  Reversed, 


Statement  by  Hoke,  J.: 

Civil  action  tried  before  his 
Honor,  B.  F.  Long,  judge,  and  a 
jury,  at  December  term,  1920,  of 
the  superior  court  of  Buncombe 
county. 

The  action  is  brought  by  an  in- 
dorsee and  holder  in  due  course  of  a 
promissory  note  given  by  one  J.  M. 
Carver  to  J.  W.  Crafton,  defendant, 
for  money  won  by  defendant  in  a 
game  of  cards,  and  indorsed  by  the 
defendant,  the  payee  of  the  note  in 
due  course  and  for  value  to  plain- 
tiff bank.  There  was  denial  of 
liability,  the  defendant,  the  indors- 
er, alleging  that  the  note  in  question 
was  for  an  amount  won  in  a  gam- 
bling transaction.  The  jury  ren- 
dered the  following  verdict: 

1.  Did  the  defendant,  Crafton,  in- 
dorse the  note  declared  on  for  9700, 
February  18,  1919,  due  April  8, 
1919,  as  alleged  in  the  complaint  and 
before  its  maturity? 

Answer:  Yes. 

2.  Did  the  plaintiff  discount  and 
pay  $690  for  the  note  to  W.  E.  Shu- 
ford,  in  regular  course,  without  no- 
tice that  it  was  for  a  gambling  debt, 
and  before  maturity,  as  alleged  by 
plaintiff? 

Answer:  Yes, 

3.  Was  the  note  executed  by  J.  M. 
Carver  for  a  gambling  debt  to  J.  W. 
Crafton? 

Answ^:  Yes. 


On  the  verdict,  there  was  judg- 
ment that  defendant  go  without  day, 
and  plaintiff  bank  excepted  and  ap- 
pealed. 

Messrs.  Bourne,  Parker,  &  Jones, 
Theodore  F.  Davidson,  and  V.  S.  Star- 
buck,  for  appellant: 

The  contract  of  indorsement  is  a 
separate  and  independent  contract. 

1  Dan.  Neg.  Inst.  §  668;  Evans  v. 
Gee,  11  Pet.  80,  9  L.  ed.  639. 

Defendant's  liability  on  his  separate 
and  independent  contract  of  indorse- 
ment is  in  no  wise  affected  by  the  in- 
validity of  the  note  itself. 

8  R.  C.  L.  1020;  Irwin  v.  Harquett, 
26  Ind.  App.  383,  84  Am.  St  Rep.  297, 
69  N.  £.  38;  Hannum  v.  Richardson, 
48  Vt.  608,  21  Am.  Rep.  152;  Morford 
V.  Davis,  28  N.  Y.  481;  Horowitz  v. 
WoUowitz,  59  Misc.  620,  110  N.  Y. 
Supp.  972;  Klar  v.  Kostiuck,  66  Misc. 
199,  119  N.  Y.  Supp.  683;  Moffett  v. 
Bickle,  21  Gratt  283;  Unger  v.  Boas, 
13  Fa.  601 ;  Graham  v.  Magiiire,  39  Ga. 
531;  Weirs  Succession,  24  La.  Ann. 
139;  Edwards  v.  Dick,  4  Barn.  &  Aid. 
212,  106  Eng.  Reprint,  916,  23  Revised 
Rep.  266;  1  Dan.  Neg.  Inst  6th  ed. 
§  678. 

Usurious  notes  are  as  void  in  the 
hands  of  an  innocent  holder  for  value 
as  if  in  the  hands  of  those  who  made 
the  usurious  contract. 

Claflin  v.  Boorum,  122  N.  Y.  385,  25 
N.  E.  360;  Sabine  v.  Paine,  223  N.  Y. 
401,  5  A.L.R.  1444,  119  N.  E.  849. 

Mr.  Marcos  Erwin  for  appellee. 
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Hoke,  J.,  delivered  the  opinion  of 
the  court: 
Our  statute  applicable  to  the  note 

in  question  (Consol.  Stat.  §  2142) 
renders  this  and  all  notes  and  con- 
tracts in  like  cases  void,  and  it  is 
urged  in  support  of  his  Honor's  rul- 
ing that,  this  being  true,  no  action 
thereon  can  be  sustained.  The  posi- 
tion as  stated  is  undoubtedly  the 
law  in  this  jurisdiction,  and  is  in 
accord  with  well-considered  authori- 
ties elsewhere.  Glenn  v.  Farmer's 
Bank,  70  N.  C.  191;  Calvert  v.  Wil- 
liams, 64  N.  C.  168 ;  Sabine  v.  Paine, 
223  N.  Y.  401,  119  N.  E,  849,  re- 
ported also  in  5  A.LJl.  1444. 

This  principle,  however,  is  al- 
lowed to  prevail  only  where  the  ac- 
tion ia  on  the  note  to  enforce  its  obli- 
„.„      _     ^     gations,   and  does 

Bills  and  notrs    °  •     i*     .  •  j 

— fcmmiiiinir  debt  uot  aitect  or  extend 
i;do««r  to  suits  by  an  inno- 

cent indorsee  for 
value  and  holder  in  due  course, 
against  the  indorser  on  his  contract 
of  indorsement.  It  is  very  gener- 
ally held — uniformly,  as  far  as 
examined — that  this  contract  of  in- 
dorsement ia  a  substantive  con- 
tract, separable  and  independent  of 
the  instrument  on  which  it  appears, 
and,  where  it  has  been  made  with- 
out qualification  and  for  value,  it 
guarantees  to  a  holder  in  due 
course,  among  other  things,  that 
the  instrument,  at  the  time  of  the 
indorsement,  is  a  valid  and  subsist- 
ing obligation.  It  is  so  expressly 
provided  in  our  statutes  on  negotia- 
ble instruments  (Consol.  Stat.  chap. 
58,  §  3047),  and  the  statute  in  this 
respect,  as  in  so  many  of  its  other 
features,  is  but  a  codification  of  the 
general  principles  of  this  branch  of 
the  mercantile  law,  as  established  in 
the  better-considered  decisions  on 
the  subject.  Hannum  v.  Richard- 
son, 48  Vt.  508,  21  Am.  Rep.  152; 
Aymar  v.  Sheldon,  12  Wend.  439,  27 
Am.  Dec.  137 ;  Sinker  v.  Fletcher,  61 
Ind.  277 ;  4  Am.  &  Eng.  Enc.  2d  ed. 
p.  477 ;  Norton,  Bills  &  Notes,  p.  217 ; 
1  Calvert's  Daniel,  Neg.  Inst.  § 
669.  In  4  Am.  &  Eng.  Enc,  supra,  it 
is  stated  "that  no  principle  is  more 
fully  settled  or  better  understood  in 


commercial  law  than  that  the  obli- 
gation of  the  indorser  is  a  new  and 
independent  contract." 

And  in  Norton  on  Bills  &  Notes 
it  is  said  that  "every  indorser  who 
indorses  without  qualification  war- 
rants to  his  indorsee  and  to  all 
subsequent  holders,"  among  other 
things,  "that  the  bill  or  note  is  a 
valid  and  subsisting  obligation." 

In  applying  these  principles,  the 
cases  hold  that,  on  breach  of  the 
contract  of  indorsement,  a  recovery 
by  a  holder  in  due  course  will  be  sus- 
tained against  the  indorser,  though 
the  instrument  is  rendered  void  by 
the  statute  law.  Irwin  v.  Marquett, 
26  Ind.  App.  383,  84  Am.  St.  Rep. 
297,  69  N.  E.  38;  Morfoid  v. 
Davis,  28  N.  Y.  481;  Horowitz  v. 
Wollowitz,  59  Misc.  520,  110  N.  Y. 
Supp.  972;  Moffett  v.  Bickle,  21 
Gratt.  280;  Graham  v.  Maguire,  39 
Ga.  631 ;  Edwards  v.  Dick,  4  Bam.  & 
Aid.  212,  106  Eng.  Reprint,  915,  23 
Revised  Rep.  255 ;  1  Calvert's 
Daniel,  Neg.  Inst.  §  373.  In  Irwin  t. 
Marquett,  supra,  in  denying  re- 
covery on  the  note,  the  court  said: 
"It  is  the  law  that,  in  a  suit  by  a 
bona  fide  holder  against  an  in- 
dorser, the  latter  cannot  defend  on 
the  ground  that  the  original  con- 
tract was  based  on  a  gaming  consid- 
eration, for  the  reason  that  the 
indorsement  is  a  separate  and  inde- 
pendent contract,  and  the  indorser, 
by  his  indorsement,  warrants  the 
validity  of  the  original  contract" — 
citing  many  authorities. 

In  the  citation  to  Calvert* s  Daniel 
on  Negotiable  Instruments,  §  673. 
the  author  says :  "The  indorser  en- 
gages that  the  bill  or  note  is  a  valid 
and  subsisting  obligation,  binding 
all  prior  parties  according  to  their 
ostensible  relations ;  and  he  may  be 
held  liable,  although  the  instrument 
be  entirely  null  and  void,  as  between 
prior  parties  themselves;  and  also 
as  between  prior  parties,  and  even 
bona  fide  holders,  without  notice" — 
and  quotes  from  an  English  case  in 
which  Lee,  Gh.  J„  in  denying  re- 
covery on  a  note  void  for  gaming, 
said:   "The  plaintiff  is  not  without 
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remedy,  for  he  may  sue  the  indorser 
on  his  indorsement."  The  law 
which  renders  these  contracts  void 
was  enacted  for  the  suppression  of 
gambling,  but  it  would  tend  rather 
to  encourage  the  vice  if  a  successful 
gambler  could  procure  the  value  oi 
snch  a  note  on  his  mdorsement,  and 
protect  himself  from  the  obh'.Tation 
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so  incurred  hy  pleading  his  own 
wrongdoing.  On  both  reason  and 
authority,  therefore,  the  defendant 
should  be  held  liable  for  breach  of 
his  own  contract  of  indorsement, 
and  under  the  facts  established  by 
the  verdict,  there  should  be  judg- 
ment for  plaintiff^ 
Beversed. 
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^  X.  Introduetorv. 

This  annotation  is  confined  in  the 
main  to  regular  indorsers.  The  lia- 
bility of  irregular  accommodation  in- 
dorsers of  invalid  paper  has  not 
generally  been  considered.  See  Burke 

V.  Smith  (1909)  111  Hd.  624,  75  Atl. 
114,  as  to  liability  of  accommodation 
indorsers  to  original  payee.  See  also 
Bowman  v.  Hiller  (1881)  130  Mass. 
153,  39  Am.  Kep.  442;  Leonard  v. 
Draper  (1905)  187  Mass.  636,  73  N.  £. 
644;  Fish  v.  First  Nat.  Bank  (1879) 
42  Mich.  203,  3  N.  W.  849. 

Cases  dealing  with  forged  bills  and 
notes  as  well  as  those  dealing  with 
forged  indorsements  have  been  ex- 
cluded. 

Cases  dealing  with  notes  barred  by 
statutes  of  limitations  have  been  ex- 
cluded. See  Carroll  v.  Nodine  (1902) 
41  Or.  412,  93  Am.  St.  Rep.  743,  69  Pac. 
61,  on  this  point. 

71.  Im  general^ 

The  indorser  of  a  negotiable  instru- 
ment cannot  escape  liability  on  his  in- 
dorsement to  a  subsequent  indorsee, 
by  reason  of  the  fact  that  the  instru- 
ment itself  is  invalid. 

Alabama. — Birmingham  Nat.  Bank 
V.  Bradley  (1893)  103  Ala.  109,  49  Am. 
St.  Rep.  17,  15  So.  440. 

Arkansas.— Airy  t.  Nelson  (1882) 
89  Aric  43  (obiter). 
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California.  —  Bunker  v.  Osborn 
(1901)  132  Cal.  480,  64  Pac.  853. 

Connecticut. — Kilgore  v.  Bulkley 
(1841)  14  Conn.  362. 

Georgia.  —  McDougald  v.  Central 
Bank  (1847)  S  Ga.  186;  Brown,  Ch.  J., 
in  Graham  v.  Haguire  (1869)  39  Ga. 
632;  Frank  v.  Longstreet  (1871)  44 
Ga.  178. 

Indiana. — Henderson  v.  Fox  (1854) 
6  Ind.  489;  Tarn  v.  Shaw  (1868)  10 
Ind.  469. 

Kentucky. — Farmers*  &  D.  Bank  v. 
Unser  (1892)  IS  Ey.  L.  Rep.  966. 

Louisiana.  —  Weil's  Succession 
(1872)  24  La.  Ann.  139. 

Massachusetts.— Copp  v.  MDugall 
(1812)  9  Mass.  1;  Burrill  v.  Smith 
(1828)  7  Pick.  291;  Prescott  Nat.  Bank 
V.  Butler  (1893)  157  Mass.  648,  32 
N.  E.  909. 

New  York. — First  Bank  v.  Jones 
(1913)  156  App.  Div.  277,  141  N.  Y. 
Supp.  304;  Archer  v.  Shea  (1878)  14 
Hun,  493;  Shaw  v.  Cutwater  (1894) 
77  Hun,  87,  28  N.  Y.  Supp.  312;  Horo- 
witz  V.  Wollowitz  (1908)  59  Misc.  520, 
110  N.  Y.  Supp.  972;  Klar  v.  Kostiuk 
(1909)  66  Misc.  199,  119  N.  Y.  Supp. 
683. 

Pennsylvania.  —  Unger    v.  Boas 

(1850)  13  Pa.  601  (obiter). 

South  Carolina.— Payne  v.  Trezevant 
(1796)  2  S.  C.  L.  (2  Bay)  23  (obiter). 

Virginia.— Moflfett  v.  Bickle  (1871) 
21  Gratt.  280. 

Enghind.— Haly  v.  Lane  (1741)  2 
Atk.  181,  26  Eng.  Reprint,  518;  Ex 
parte  Clarke  .  (1791)  3  Bro.  Ch.  238, 
29  Eng.  Reprint,  611;  Bowyer  v.  Bamp- 
ton  (1741)  2  Strange,  1155,  93  Eng. 
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Reprint,  1096  (obiter) ;  Edwards  v. 
Dick  (1821)  4  Bam.  &  Aid.  212,  106 
Eng.  Reprint,  915,  23  Revised  Rep.  265. 

At  least,  an  indorser  who  has  taken 
usury  cannot  defeat  his  liability  to  an 
indorsee  on  the  ground  of  invalidity 
for  such  usury.  Morford  v.  Davis 
(1864)  28  N.  Y.  481. 

The  indorser  of  a  town-  order  which 
was  issued  without  authority,  and  was 
therefore  of  no  binding  validity,  was 
held  liable  to  his  indorsee  in  an  action 
in  assumpsit,  in  Furgerson  v.  Staples 
(1889)  82  Me.  1B9, 17  Am.  St  Rep.  470. 
19  Atl.  168.  This  case  is  approved  in 
Willis  V.  French  (1892)  84  Me.  593, 
SO  Am.  St:  Rep.  416,  24  Atl.  1010.  And 
in  Merchants'  Nat.  Bank  v.  Spates 
(1895)  41"  W.  Va.  27,  66  Am.  St.  Rep. 
828,  23  S.  E.  681,  one  who  assigned  a 
npn-negoiiable  county  order,  which 
was  invalid  under  a  constitutional  pro- 
vision, was  held  liable  to  his  assignee 
in  a  suit  to  recover  the  money  paid 
therefor. 

It  was  held  in  Florida  C.  R.  Co.  v. 
Schutte  (1881)  103  U.  S.  118,  26  L.  ed. 
827,  where  a  railroad  company  put  on 
the  market  and  sold  bonds  of  a  state, 
indorsed  by  the  railroad  company  with 
its  certificate  that  the  state  held  the 
firsfrmortgage  ' bonds  of  the  company 
for  a  like  ^ount  as  security  to  the 
holder,  that  althou^  the  state  was  not 
liable  upon  its  bonds,  because  they 
were  unconstitutional,  the  certificate 
of  th.e  Railroad  company  was  equiva- 
lent to  an  engagement  by  the  company 
that  the  bonds,  so  far  as  the  security 
was  concerned,  were  the  valid  obliga- 
tions of  the  state,  the  case  being  held 
to  be  within  the  rule  which  makes  an 
indorser  of  commercial  paper  the  guar- 
antor of  the  genuineness  and  validity 
of  the  instruments  he  indorses. 

In  Martin  v.  Dra^e  (1842)  1  Rob. 
(La.)  218,  an  action  was  brought 
against  a  husband  and  wife  on  a  note 
drawn  by  the  wife  to  the  order  of  her 
husband,  and  indorsed  by  him.  The 
defendants  adiliitted  their  signatures, 
but  alleged  that  the  note  was  given  in 
part  payment  for  a  slave  who  was 
afflicted  with  an  incurable  diseaae  well 
known  to  the  vendor.  The  court,  after 
holding  the  wife  not  bound,  said:  "On 
the  morita  of  the  cas^  so  far  aa  the 


husband  is  concerned,  he  has  failed  to 
.support  his  defense  below  by  any  evi- 
dence. The  appeal  was  clearly  taken 
by  him  for  the  purpose  of  delay."  The 
meaning  of  thiis  statement  is  not  clear 
but  a  judgment  for  the  amount  of  the 
note  was  ai!irmed  as  against  the 
husband. 

Even  under  an  assignment  of  a  note 
which  states  that  the  assignee  takes  it 
at  his  own  risk  and  exonerates  the 
assignor,  it  was  held  in  Prettyman  v. 
Short  (1862)  5  Harr.  (Del.)  360,  that 
if  the  note  was  assigned  in  payment 
of  goods  purchased,  though  without 
recourse,  the  assignor  would  still  be 
liable,  if  he  fraudulently  induced  the 
assignment  by  representing  it  to  be  a 
good  note  when  he  knew  it  to  have 
been  procured  by  fraud  and  deceit. 

The  court  in  Southern  Loan  C04 
Morris  (1846)  2  Pa.  St.  175,  44  Am. 
Dec  188,  refused  to  hold  liable  the 
indorser  of  an  instrument  in  the  form 
of  a  certificate  of  deposit  issued  by  a 
loan  company  in  plain  excess  of  its 
charter  powers.  The  court  says  that 
even  if  the  certificate  was  a  legitimate 
certificate  of  deposit,  such  as  the 
company  was  authorized  by  its  charter 
to  issue,  it  would  not  be  a  negotiable 
instrum«it  so  as  to  make  the  indorser 
liable  on  hla  indorsement 

m.  Theory. 

The  general  theory  of  the  foregoing 
decisions  is  that  an  indorsement  is  a 
new  and  independent  contract  ^ot  af- 
fected by  the  invalidity  of  the  contract 
evidenced  by  the  note.  Airy  v.  Nelson 
(1882)  39  Ark.  43;  Graham  v.  Maguire 
(1869)  39  6a.  532,  per  Brown,  C:h.  J.; 
Frank  v.  Xxmgatreet  (1871)  44  Ga. 
178;  Weil's  Succession  (1872)  24  La. 
Ann.  139;  Furgerson  v.  Staples  (1889) 
82  Me.  169, 17  Am.  St  Rep.  470, 19  Atl. 
168;  Morford  v.  Davis  (1864)  28  N.  Y. 
481;  First  Bank  v.  Jones  (1918)  166 
App.  Div.  277,  141  N.  Y.  Supp.  304; 
Moffett  V.  Bickle  (1871)  21  Gratt 
<Va.)  280. 

According  to  the  court  in  Moffett  v. 
Bickle  (Va.)  supra,  the  contract  of 
indorsement  "is  entirely  several  and 
independent  of  the  contracts  of  the 
mfdcer  and  of  the  prior  indorsers,  and 
is  wholly  unaffected  l^r  the  OBury 
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which  taints  those  contracts.  .  .  . 
The  contract  implied  by  Bickle's  in- 
dorsement was  that  the  note  should 
be  duly  paid  at  maturity,  and  his 
liability  la  none  the  less  when  the  note 
has  not  only  not  been  duly  paid,  but  is 
Infected  with  usury  between  him  and 
the  prior  Indorsera  and  maker,  so  that 
an  action  cannot  be  maintained 
against  such  prior  indorsers  and 
maker." 

In  holding*  that  the  indorsee  or 
holder  of  a  promissory  note  may  re- 
cover thereon  from  the  indorser, 
although  the  note  itself  was  given  for 
a  slave  consideration,  and  its  enforce- 
ment prohibited  by  a  constitutional 
provision,  the  court  in  Weil's  Succes- 
sion (1872)  24  La.  Ann.  139,  says 
that  the  indorsement  is  a  new  con- 
tract which  is  in  no  wise  affected 
by  the  invalidity  of  the  contract  evi- 
denced by  the  note  itself.  ■ 

As  shown  above,  the  indorsement 
is  a  contract  independently  of  the 
instrument  indorsed;  it  is  sometimes 
said  that  in  this  new  contract  the 
indorsee  impliedly  warrants  that  ttie 
instrument  is  valid  and  what  it  pur- 
ports to  be. 

Arkansas^Aizy  v.  Nelson  <1882) 
89  Ark.  48. 

CaUfmnia.  —  Bunker  v.  Osbom 
(1901)  182  Cal.  480,  64  Pac.  858. 

Colorado.  —  Rhodes  v.  Jenkins 
(1892)  18  Colo.  49,  86  Am.  St  Rep. 
263,  31  Pac.  491. 

Connecticut. — ^Kilgore  v.  Bulkley 
(1841)  14  Conn.  862. 

Indiana. — ^Henderson  v.  Fox  (1864) 
6  Ind.  489;  Tarn  v.  Shaw  (1868)  10  Ind. 
469;  Alleman  v.  Wheeler  (1885)  101 
liid.  141. 

Maine.  —  Furgerson  v.  Staples 
(1889)  82  Me.  159,  17  Am.  St  Rep. 
470,  19  Atl.  168. 

Massachusetts. — ^Burrill  v.  Smith 
(1828)  7  Pick.  291;  Prescott  Nat  Bank 
V.  Butler  (1898)  157  Mass.  548,  82 
N.  E.  909. 

New  York.— Archer  v.  Shea  (1878) 
14  Hun,  493 ;  Shaw  v.  Cutwater 
(1894)  77  Hun,  87,  28  N.  Y.  Supp.  812; 
Horowitz  V.  Wollowlts  (1908)  59  Misc. 
620,  110  N.  Y.  Supp.  972. 

Vlrginia^Moffett  ▼.  BieUe  (1871) 
21  Gratt.  280. 


The  Negotiable  Instruments  Act 
provides  "that  every  indorser  who  in- 
dorses without  qualification  warrants 
to  all  subsequent  holdera  in  due 
course  .  .  .  that  the  instrument  is 
at  the  time  of  his  indorsement  valid 
and  subsisting."  Horowitz  v.  Wollo- 
witz  (N,  Y.)  supra. 

It  is  said  in  Farmers'  &  D.  Bank  v. 
Unser  (1892)  13  Ky.  L,  Rep.  965,  in 
case  of  a  note  based  on  a  gambling 
consideration,  that  although  the  note 
was  based  on  such  a  consideration  "the 
indorsers  are  liable,  for  they  engage 
that  the  note  is  a  valid  and  subsisting 
obligation,  binding  on  all  prior  parties 
according  to  their  ostensible  relations, 
and  they  will  be  held  liable,  although 
the  instrument  be  entirely  null  and 
void  as  between  the  prior  parties 
themselves,  and  also  as  between  such 
prior  parties  and  bona  fide  holders 
without  notice." 

The  accommodation  Indorser  of  a 
promissory  note  who  intrusts  it  to  the 
maker,  who  was  the  accommodated 
party,  for  negotiation,  warrants  the 
subsequent  holder  that  the  note  is 
what  it  purports  to  be  on  its  face.  In 
this  case  the  warranly  was  held  to 
preclude  the  accommodation  indorser 
from  showing  that  the  date  of  the  note 
had  been  altered.  Meyer  v.  Foster 
(1906)  147  CaL  166,  81  Pac.  402, 

The  court  in  Copp  v.  M'Dugall 
(1812)  9  Mass.  1,  after  stating  that, 
upon  the  failure  to  recover  against  the 
maker,  the  indorsee  became  entitled, 
at  least,  to  the  money  iie  had  paid  his 
Indorser  upon  a  bargain  and  considera- 
tion which  had  failed  on  his  part,  and 
the  transfer  of  a  note  which  was  not 
what  it  purported  to  be, — a  good  re- 
coverable note  against  the  promisor, — 
continues:  "The  case  is  analogous,  as 
I  conceive,  to  that  of  a  bill  of  exchange 
where  the  drawer  is  proved  to  have 
had  no  funds  in  the  hands  of  the 
drawee  or  acceptor,  and  to  have 
suffered  no  prejudice  as  to  the  demand 
or  remedy  against  him.  A  negotiable 
promissory  note,  when  indorsed,  has, 
as  a  mercantile  contract,  every  circum- 
stance of  a  bill  of  exchange  or  draft 
accepted;  the  indorser  standing  in  the 
relation  of  the  drawer,  and  the  promi- 
sor being  the  acceptor.    When  the 
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promise  or  acceptance  is  void,  as  it  is 
in  a  case  of  usury  between  the  drawer 
and  acceptor,  if  he  will  .resort  to  that 
defense  against  his  promise,  the  con- 
tract becomes,  as  it  respects  the  in- 
dorser,  a  draft  accepted  without  funds 
— that  is,  in  the  case  of  a  promissory 
note, — and  the  indorser  has  no  demand 
which  he  can  lawfully  or  effectually 
assign  in  the  hands  of  t^ie  promisor; 
and  it  is  at  least  evident  that  the  in- 
dorser suffers  no  prejudice  or  loss  by 
any  delay  of  the  indorsee  in  demand- 
ing payment  of  the  promisor,  or  in 
giving  notice  to  the  indorser." 

That  an  indorser  cannot,  as  a  wit- 
ness, impeach  the  note  indorsed  by 
him,  is  held  in  an  action  between  the 
holder  and  maker  in  Walters  v.  Smith 
(1860)  23  111.  342.  • 

This  warranty  of  genuineness  has 
been  held  to  exist,  even  in  the  case  of 
an  indorsement  in  form  "to  be  liable 
in  the  second  instance."  McNeil  v. 
Knott  (1852)  11  Ga.  142. 

And  in  an  indorsement  without  re- 
course there  has  been  held  to  be  an  im- 
plied warranty  arising  from  the  sale 
of  a  note  that  the  note  is  genuine. 
Hannum  v.  Richardson  (1875)  48  Vt. 
608,  21  Am.  Rep.  152. 

The  present  annotation  does  not  pur- 
port to  present  an  exhaustive  review  of 
the  decisions  upon  the  nature  and  ex- 
tent of  the  warranty  arising  from  the 
indorsement  of  a  negotiable  instru- 
ment, but  touches  upon  that  question 
only  as  it  bears  upon  the  liability  of 
the  indorser  of  an  invalid  note. 

IF.  Effect  of  indorsee's  lenouiedge  of  the 
Ulegalttv. 

If  the  indorsee  has  notice  of  the 
illegaliiy,  it  seems  that  he  cannot  re- 
cover. 

In  Ward  v.  Doane  (1889)  77  Mich. 
328,  43  N.  W.  980,  an  action  on  a  note 
given  in  a  "Bohemian  oats"  trans- 
action, the  court,  after  holding  the 
note  void  in  its  inception,  said  that,  if 
the  plaintiff  purchased  it  of  the  payee 
knowing  that  it  was  a  "Bohemian 
Oats"  note,  then  public  policy  required 
that  any  contract  between  the  payee 
and  his  indorsee,  the  object  and  pur- 
pose of  which  was  to  give  life  to 
illegal  papers,  should  be  also  void  upon 


the  same  grounds  as  those  which 
destroyed  its  validify  at  its  inception; 
that  no  liability  can  be  created  upon 
it,  "not  even  a  contract  of  indorse- 
ment between  the  payee  and  one 
acquainted  with  its  fraudulent  charac- 
ter." 

In  Root  V.  Wallace  (1845)  4  McLean, 
8,  Fed.  Cas.  No.  12,039,  in  one  part  of 
the  opinion  the  action  is  stated  to  have 
been  brought  on  notes,  but  in  another 
that  the  plaintiff  was  seeking  to  re- 
cover on  a  contract  of  indorsement 
Apparently  the  latter  was  the  fact,  for 
it  was  argued  on  the  part  of  the  plain- 
tiff that,  whether  the  notes  were  void 
or  not,  the  indorsement  was  conclusive 
evidence  of  the  making  and  legality  of 
the  note;  that  the  contract  of  indorse- 
ment under  which  the  plaintiff  sought 
to  recover  was  a  new  and  distinct 
contract  equivalent  to  the  drawing  of 
drafts  by  the  indorser  upon  the  maker 
of  the  note  in  favor  of  the  holders,  and 
by  which  the  indorser  promised  to  pay 
the  money  mentioned  in  the  not^  if 
the  maker  failed  and  the  indorser  was 
notified;  and  it  was  further  argued 
that,  if  the  notes  were  void  on  the 
ground  of  illegality,  usury,  or  forgery, 
yet  the  indorsee  might  recover  of  the 
indorser.  In  answer  to  this  contention 
the  court  says:  "The  question  is  not 
whether  the  indorsee  may  not  recover 
from  the  indorser  the  consideration 
paid,  but  whether  the  indorsements  on 
the  notes  are  evidence  of  the  con- 
sideration. An  indorser  is  estopped 
from  setting  up  an  illegality  not 
appwent  on  the  face  of  the  note, 
against  a  bona  fide  holder  without 
notice.  By  his  indorsement  he  guar- 
antees that  the  note  is  what  it  pur 
ports  to  be."  In  this  case  the  illegality 
of  the  notes  was  apparent  upon  their 
face,  having  been  issued  by  a  corpora- 
tion in  violation  of  a  state  law,  and  it 
is  held  that  the  rule  that  an  indorser 
cannot  show  the  illegality  of  the  paper 
does  not  apply  to  an  indorser  with 
notice.  The  court  says  further:  'If 
the  illegality  of  the  notes  be  es- 
tablished, the  indorsee  cannot  recover 
from  the  indorser  until  be  shows  that 
he  took  the  note  for  value.  ...  He 
must  not  only  show  that  he  paid  value 
for  the  notes,  but  it  must  appear  that 
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he  had  no  notice  of  the  fraud.  .  .  . 
In  the  ease  of  Utica  Ins.  Co.  t.  Scott 
(1821)  19  Johns.  (N.  T.)  6.  the  court 
said  tiiat  a  note  taken  for  money  lent 
by  the  company  was  void,  yet  that  the 
ntoney  loaned  mUrht  be  recovered,  but 
that  the  action  could  not  be  sustained 
on  the  note,  as  that  was  void.  In 
Utica  Ins.  Co.  v.  Kip  (1827)  8  Cow. 
(N.  Y.)  20,  the  second  count  of  the 
declaration  was  for  money  lent.  The 
plea  admitted  the  loan  by  the  plaintiffs 
to  the  defendants,  and  the  court  held 
that  the  plaintiff  could  recover  on  the 
admission,  but  not  on  ttie  note.  The 
note  being  void,  its  contents  cannot  be 
received  in  evidence  to  support  an 
action  upon  iV  The  net  result  of 
this  decision  seems  to  be  that,  in  a 
case  in  which  the  holder  has  notice  of 
the  illegality  the  note  itself  is  in- 
competent for  any  purpose,  but  that 
this  does  not  preclude  the  indoraer 
being  liable  to  the  indorsee  for  the 
money  paid  for  the  note. 

In  Root  V.  Godard  (1842)  3  McLean, 
102,  Fed.  Cas.  No.  12,037,  the  parties  to 
the  action  are  not  clearly  stated. 
Apparently,  however,  the  action  was 
brought  on  certain  notes  by  the  in- 
dorsee against  the  indorser.  The  notes 
were  issued  by  a  corporation  in  viola- 
tion of  a  statute,  and  showed  this 
violation  on  their  face.  The  plaintiff 
was  therefore  held  chargeable  with 
notice  thereof,  and  it  was  further  held 
that  the  illegality  might  be  shown  by 
the  indorser  to  defeat  the  action. 

F.  A^UeaUon  under  the  vartoua  orvunda 
of  invaUdttv* 

The  broad  statement  is  made  in 
Shaw  V.  Outwater  (1894)  77  Hun,  87, 

28  N.  Y.  Supp.  312,  that  an  indorser 
can  have  "no  defense  to  the  note  on 
the  ground  of  its  invalidity  for  any 
cause,  since  by  his  contract  of  indorse- 
ment he  himself  guaranteed  its 
validity  as  well  as  its  payment."  In 
this  case  the  note  was  claimed  to  have 
been  invalid  because  given  in  a 
scheme  for  the  sale  of  grain,  similar 
to  the  "Bohemian  oats  swindle."  In 
Ex  parte  Clarke  (1791)  3  Bro.  Ch.  238, 

29  Eng.  Reprint,  511,  it  is  said:  "The 
indorsee  may  come  against  the  in- 
dorser, though  the  bill  is  a  mere 


nullity  in  other  respects.  It  Is  the 
indorser^s  business  to  see  what  he  can 
make  of  the  bill,  but  he,  by  his  indorse- 
ment is  certainly  liable  to  the  in- 
dorsee."  In  this  case  the  indorser  of 
a  bill  made  payable  to  a  fietitioUB  payee 
was  held  liable. 

The  broad  generalisation  of  the 
foregoing  courts  is  supported  in  the 
result  of  the  cases.  For  of  all  the 
grounds  of  invalidity  that  have  been 
before  the  courts,  none  has  been  held 
to  invalidate  the  contract  of  indorse- 
ment except,  as  hereinbefore  noted, 
where  the  indorsee  has  knowledge  of 
the  invalidity. 

The  payee  of  a  note  the  considera- 
tion for  which  is  a  slave,  and  which 
under  the  state  law  is  unenforceable, 
who  indorses  the  note  and  transfers 
it  for  a  valid  consideration.  Is  liable 
on  his  indorsement.  Graham 
Haguire  (1869)  39  Ga.  632,  per  Brown, 
Ch.  J.;  Weirs  Succession  (1872)  24  La. 
Ann.  189. 

The  payee  of  a  note  which  is 
vitiated  for  usury,  who  has  subse- 
quently indorsed  the  note,  is  liable  on 
his  indorsement  Frank  v.  Longstreet 
(1871)  44  Ga.  178;  Copp  v.  M'Dugall 
(1812)  9  Masa.  1.  The  purchaser  of 
a  note  who  exacted  usury  in  his  pur- 
chase, and  who  thereafter  sold  and 
indorsed  it,  cannot  defeat  liability  on 
his  indorsement  by  showing  the  usu- 
ry. Moffett  V.  Bickle  (1871)  21  Gratt. 
(Va.)  280.  In  this  case,  by  virtue  of 
a  statute,  a  judgment  was  rendered 
against  the  indorser  in  a  joint  action 
against  the  maker  and  other  indorsers. 
That  an  indorser  who  has  exacted  the 
usury  cannot  defeat  his  liability  on 
this  ground,  is  held  also  in  Morford  v. 
Davis  (1864)  28  N.  Y.  481.  The  owner 
of  a  note,  invalid,  in  part,  for  usury, 
has  been  held  liable  to  his  indorsee 
notwithstanding  the  invalidity,  even 
though  he  indorsed  without  recourse. 
Challiss  v.  McCrum  (1879)  22  Kan. 
157,  31  Am.  Rep.  181.  This  liability, 
however,  was  based  upon  the  defend- 
ant's character  as  vendor,  and  It  is 
expressly  stated  that  no  action  would 
lie  on  the  indorsement.' 

In  Payne  v.  Trezevant  (1796)  2 
S.  C  L.  (2  Bay)  23,  where  an  innocent 
holder  was  denied  the  right  to  recover 
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on  a  usurious  note  against  the  maker, 
the  court.  In  charfiring  the  jaxy,  said 
that  the  plaintiff  was  not  without  his 
remedy,  for,  although  the  note  was 
void  asrainst  the  drawer,  he  had  his 
remedy  against  the  indorser,  or  person 
from  whom  he  received  it,  in  an  action 
for  money  had  and  received  to  hia 
use. 

That  Usury  between  prior  parties  is 
no  defense  to  an  indorser  on  his 
liabilily  to  a  holder  in  due  course  is 
true  under  the  Negotiable  Instruments 
Act.  Horowitz  v.  WoUowitz  (1908)  59 
Misc.  620,  110  N,  Y.  Supp.  972;  Klar 
y.  Kostiuk  (1909)  66  Misc.  199,  119 
N.  Y.  Supp.  688. 

In  denying  recovery  by  an  innocent 
holder  of  a  note  given  for  a  gambling 
consideration,  in  an  action  against  the 
maker,  the  court  says,  in  Unger  v. 
Boas  (1850)  13  Pa.  601,  that  the*plain- 
tiff  is  not  without  his  remedy,  for  he 
may  sue  the  indorser  on  his  indorse- 
ment. The  court  in  Bowyer  v.  Bamp- 
ton  (1741)  2  Strange,  1156,  93  Enff. 
Reprint,  109^  in  holding  that  an  inno- 
cent indorsee  of  a  note  given  for  a 
gambling  consideration  could  not  re- 
cover of  the  maker,  says  that  the 
plaintiff  is  not  without  his  remedy,  for 
he  may  sue  the  indorser  on  his  in- 
dorsement. 

The  indorser  of  a  note,  void  because 
executed  in  the  name  of  the  maker  by 
an  agent  after  the  death  of  the  mi^er, 
is  liable  on  his  indorsement  Burrlll 
V.  Smith  (1828)  7  Pick.  (Mass.)  291. 

The  fact  that  a  note  may  be  invalid 
because  of  having  been  executed  and 
delivered  on  Sunday  does  not  relieve 
the  indorser  of  liability  on  his  con- 
tract of  indorsement.  Preacott  Nat. 
Bank  v.  BuUer  (1893)  167  Mass.  648, 
82  N.  E.  909. 

The  fact  that  the  maker  of  the  note 
may  not  have  become  legally  bound 
thereon  because  of  being  a  married 
woman  affords  no  defense  to  an  action 


brought  against  the  Indorser.  Archer 
V.  Shea  (1878)  14  Hun  (N.  T.)  488; 
Haly  V.  Lane  (1741)  2  Atk.  181,  26 
Eng.  Rep.  613;  Ross  ▼.  Dixie  (1850) 
7  U.  C  Q.  B.  414. 

The  indorsers  of  a  corporate  note, 
invalid  because  not  properly  author- 
ized, are  liable  to  an  indorsee  on  their 
contract  of  indorsement.  Bunker 
Osbom  (1901)  182  CaL  480,  64  Pac 
863,  The  indorsers  of  a  corporate 
note  cannot  set  up  corporate  in- 
capacity to  make  the  contract  em- 
braced in  the  note.  Kilgore  v.  Bulkley 
(1841)  14  Conn.  862;  Merchants  Bank 
V.  United  Empire  Club  Co.  (1879)  44 
U.  C.  Q.  B.  468.  Nor  can  the  indorser 
set  up  that  the  instrument  was  not 
executed,  as  the  corporate  charter  re- 
quired. McDougald  Central  Bank 
(1847)  S  Ga.  186. 

The  indorser  sued  in  McDougald  v. 
Central  Bank  (Ga.)  supra,  was  the 
president  of  the  bank,  who  drew  the 
bill  in  question.  In  holding  that  he 
could  not  thus  avoid  hia  liability,  the 
court  says  that  the  suit  is  against  him 
"on  his  indorsement  of  a  bill  which 
he  drew  as  president  of  said  bank  in 
his  own  favor,  and  he  now  seeks  to 
avoid  his  liability  upon  the  ground 
that  he  had  no  authori^  under  the 
charter  to  make  such  a  contract"  In 
answer  to  t^is  argumeni^  tiie  court 
said:  'T  apprehend  that  he  is  bound 
upon  his  indorsemfflit,  whether  the 
bank  be  or  not;  and  at  any  rate  the 
objection  does  not  lie  in  his  mouth." 

Granting  that  the  note  itself  was 
ultra  vires  the  corporation,  the  new 
contract  evidenced  by  the  indorsement 
is  not  dependent  upon  the  validity  of 
the  note.  First  Bank  v.  Jones  (1913) 
166  App.  Div.  277, 141  N.  Y.  Supp.  804. 

But  see  Southern  Loan  Co.  v.  Morris 
(1845)  2  Pa.  St  176,  44  Am.  Dec.  188, 
supra,  II.  See  also  Root  v.  C^dard  and 
Root  V.  Wallace  (Fed.)  supra,  IV. 

W.  A.EL 
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T.  L.  BLAND  et  al. 

Vorth  OttreWna  Supreme  Ctntri'-Septmnher  21,  1091. 

(—  N.  .a  — >  108  S.  E.  844.) 

Innkeeper  —  daty  to  one  entering  inn  for  purpose  of  grambllng. 

1.  An  innkeeper  owes  no  duty  to  a  person  going  to  the  room  of  a  guest, 
upon  the  latter's  invitation,  for  the  purpose  of  gambling,  except  not  wil- 
fully or  intentionally  to  injure  him,  and  therefore  is  not  liable  to  him  for 
injury  caused  by  his  falling  into  an  unguarded  elevator  well. 

[See  note  on  this  question  beginning  on  page  1388.] 


i^peal  —  Interpretation  <rf  instrac- 

tions. 

2.  Instructions  to  the  jury  must  be 
congidered  and  interpreted  in  refer- 
ence to  the  material  facts  BUbmitted 
for  decision. 

[See  14  R.  C.  L.  821.] 
Evidence  —  burden  of  proof  —  injury 
to  invitee  in  hoteL 

3.  An  invitee  injured  by  falling 
down  an  unguarded  elevator  well  in 
a  hotel  is  not,  in  order  to  hold  the 
innkeeper  liable  for  the  injury, 
bound  to  show  that  the  gate  was  left 
open  by  the  employee  in  charge  of  the 
elevator,  or,  if  by  a  stranger,  that  it 
remained  open  so  long  that  the  inn* 
keeper  should  have  discovered  it. 
Negligence  —  injury  by  falling  into 

i^evatw  wdL 

4.  An  innkeeper  may  be  held  liable 
for  injury  to  an  invitee  in  the  inn 


who  falls  down  an  unguarded  elevator 
well  intended  for  passenger  use, 
where  the  door  from  the  landing  was 
left  open  when  the  elevator  was  not 
there,  and  the  situation  of  the  eleva- 
tor, the  darkness  of  the  day,  and  color 
of  the  paint  were  such  that  ordinary 
observation  would  not  disclose  .the 
opening,  or  absence  of  the  elevator. 

[See  14  R.  C.  L.  538.] 
Evidence  —  res  ipsa  loquitur. 
.  5.  Where  a  thing  which  causes  an 
injury  is  shown  to  be  under  the  man- 
agement of  the  defendant,  and  the 
occurence  is  such  as  in  the  ordinary 
pourse  of  things  does  not  happen  if 
those  who  have  the  management  use 
proper  care,  it  affords  reasonable  evi- 
dence, in  the  absence  of  explanation 
by  d^endant,  that  the  accident  arose 
from  want  of  care. 

[See  9  R.  C.  L.  1269.] 


Appeal  by  plaintiff  from  a  judgment  of  the  Superior  Court  for  Beau- 
fort County  (Allen,  J.)  in  favor  of  defendants  in  an  action  brought  to 
recover  damages  for  personal  injuries  alleged  to  have  been  caused  by 
their  negligence.  New  trioL 


Statement  by  Hoke,  J.: 

The  action  is  to  recover  damages 
for  the  alleged  negligence  of  T.  L. 
Bland,  proprietor  of  the  Hotel  Lou- 
ise, and  another,  in  leaving  open 
the  elevator  shaft  leading  off  the 
hotel  lobby,  and  into  which  plaintiff 
fell,  receiving  serious,  painful,  and 
enduring  injuries.  There  were  de- 
nial of  liability  and  plea  of  contrib- 
utory negligence  on  part  of  plain- 
tiff. On  the  trial  there  was  evidence 
tending  to  show  that  on  the  after- 
noon of  January  23,  1918,  about 
3 :30  P.  M.,  plaintiff  was  invited  into 


said  Hotel  Louise  by  W.  B.  Troy,  a 
boarder  at  the  hotel,  and  the  two 
were  going  up  to  the  room  of  said 
Troy  on  the  fourth  floor  of  the 
building;  that  it  was  a  dark,  cloudy 
day,  the  elevator,  being  behind  the 
stairs,  shutting  off  much  of  the  light 
that  existed,  and  the  elevator  shaft, 
from  its  placing  and  color  of  paint, 
was  such  that  plaintiff  was  unable 
to  discern  whether  carriage  was  in 
place,  and,  believing  it  was,  stepped 
into  the  open  door,  falling  to  cement 
floor  of  the  basement,  a  distance  of 
9  to  11  feet,  and  causing  painful  and 
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permanent  injuries,  from  which  he 
is  still  suffering  and  greatly  hin- 
dered in  his  ability  to  work. 

It  was  proved  that  the  carriage 
of  the  elevator  at  the  time  was  at 
one  of  the  upper  floors,  where  it  had 
been  taken  by  someone,  and  tiiat  the 
door  on  the  lobby  floor  was  open.  It 
was  also  shown  that  Mr.  Troy,  the 
inmate  of  the  hotel,  had  been  sick 
and  confined  to  the  house  for  about 
a  week,  and  there  were  facts  on  evi- 
dence permitting  the  inference  that 
it  was  the  purpose  of  Troy  in  calling 
plaintiff  into  the  building,  and  of 
the  two  in  going  to  Troy's  room,  to 
play  cards  for  money  at  a  fine  of  10 
cents'  limit,  involving  a  loss  of  25 
or  50  cents,  etc.  There  were  sub- 
mitted the  three  ordinary  issues  as 
to  the  negligence  of  defendant,  con- 
tributory negligence  of  plaintiff, 
and  damages,  and,  the  couii;  having 
charged  the  jury,  there  was  verdict 
for  defendant  on  the  first  issue. 
Judgment  for  defendant,  and  plain- 
tiff excepted  and  appealed,  assign- 
ing errors. 

Messrs.  Daniel  &  Carter  for  appel- 
lant. 

Messrs.  Robert  Ruark.  Small.  Mac- 
Lean,  Bragaw.  &  Rodman,  and  William 

B.  Campbell,  for  appellees : 

Where  reasonable  men  might  draw 
different  inferences  or  conclusions 
from  the  testimony,  such  testimony 
should  be  submitted  to  the  jury. 

Forsyth  v.  Zebulon  Cotton  Oil  Mill 
Co.  167  N.  C.  179,  83  S.  E.  320;  Cotton 
V.  North  Carolina  R.  Co.  149  N.  C.  229, 
62  S.  E.  1093;  Deppe  v.  Atlantic  Coast 
Line,  R.  Co.  152  N.  C.  79,  67  S.  E.  262; 
Phillips  V.  Giles,  175  N.  C.  411,  95  S. 
E.  772. 

The  only  duty  owed  to  plaintifT  ia 
not  to  injure  him  wilfully  or  wan- 
tonly. 

Money  v.  Travelers  Hotel  Co.  174  N. 

C.  508,  L.R.A.1918B,  493,  93  S.  B.  964; 
Quanta  v.  Southern  R.  Co.  137  N.  C. 
136,  49  S.  E.  79;  Muse  v.  Seaboard 
Air  Line  R.  Co.  149  N.  C.  448, 
19  L.R.A.(N.S.)  453,  63  S.  E.  102; 
Briscoe  v.  Henderson  Lighting  &  P. 
Co.  148  N.  C.  396,  19  L.R.A.(N.S.) 
1116,  62  S.  E.  600;  Monroe  v.  At- 
lantic Coast  Line  R.  Co.  151  N.  C. 
374,  27  L.R.A.(N.S.)  193,  66  S.  E. 
315;  Stanwood  v.  Clancey,  106  Me. 
72,  26  L.R.A.(N.S.)  1213,  75  Atl.  293; 
Piper  V.  New  York  C.  &  H.  R.  B.  Co. 


156  N.  Y.  224.  41  LJC.A.  724.  66  Am. 
St  Rep.  669.  50  N.  E.  861.  4  Am.  Neg. 

Rep.  336. 

Hoke,  J.,  delivered  the  opinion  of 
the  court: 

It  is  earnestly  urged  for  error 
that  his  Honor  charged  the  jury,  in 
part,  on  the  first  issue  that,  if  they 
should  find  that  Jones  and  Troy 
were  on  the  way  to  Troy*s  room  for 
the  purpose  of  playing  cards  for 
money,  they  should  answer  the  first 
issue  for  defendants;  the  objection 
being  that  such  unlawful  purpose, 
even  if  established,  could  in  no  legal 
sense  be  considered  as  the  proxi- 
mate or  contributing  cause  of  plain- 
tiff's injury.  As  an  abstract  prop- 
osition, considered  entirely  apart 
from  the  proprietary  rights  of  the 
defendant  as  owner  and  in  the 
management  of  the  property,  the 
position  embodied  in  this  objection 
should  be  upheld.  In  Sutton  v. 
Wauwatosa.  29  Wis.  21.  9  Am.  Rep. 
534,  Chief  Justice  Dixon,  in  an  opin- 
ion of  great  force  and  learning,  ap- 
proves and  sustains  the  principle 
that  "the  fact  that  plaintiff,  at  the 
time  he  suffered  injuries  to  his  per- 
son or  property  from  the  negligence 
of  defendant,  was  doing  some  un- 
lawful act.  will  not  prevent  a  recov- 
.ery,  unless  the  act  was  of  such  a 
character  as  would  naturally  tend 
to  produce  the  injury ;"  that  is,  un- 
less the  very  unlawfulness  of  the 
act  would  have  that  tendency.  And 
the  principle  so  stated  is  fully  recog- 
nized in  this  state  as  in  accord  with 
the  better-considered  authorities  on 
the  subject.  Ferrell  v.  Durham 
Traction  Co.  172  N.  C.  682,  h.B.Ji, 
1917B.  1291,  90  S.  E.  893;  McNeUl 
V.  Durham  &  C.  R.  Go.  135  N.  C. 
682,  67  L.RA.  230,  47  S.  E.  765; 
Waters  v.  Richmond  &  D.  R.  Co.  110 
N.  C.  338.  16  L.R.A.  834,  14  S.  E. 
802 ;  Watson,  Damages  for  Personal 
Injuries,  §§  230-237.  ■- 

A  judge  s  charge,  however,  must 
be  considered  and  interpreted  in 
reference  to  the  material  facta  sub- 
mitted for  his  deci-  Ap,e.i-i.f.- 

SlOn,    and    on    this  pretatl«a  of 

record   it  appears 

that  defendant  is  the  owner  and 
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proprietor  of  the  hotel  where  the 

incident  occurred,  and  plaintiff  is 
insisting  upon  the  position  that  he 
was  there  at  the  time  on  the  invita- 
tion of  a  guest  of  the  hotel,  and  has 
been  injured  in  breach  of  the  duty 
owed  to  one  in  that  position.  In  the 
case  suggested,  and  without  more»  it 
is  very  generally  held  that  such  a 
one,  termed  an  invitee,  is  entitled  to 
the  duty  of  ordinary  care  from  the 
proprietor  and  his  employees,  but  the 
principle  does  not  extend  to  ^  claim- 
ant who  enters  a  hotel  for  an  ulte- 
rior purpose,  and  who,  going  be- 
yond the  scope  and  purpose  of  the 
invitation,  wanders  into  some  re- 
mote portion  of  the  premises  not 
covered  by  the  same,  and  where 
there  is  no  reason  to  expect  him  to 
go.  Under  such  circumstances,  he 
loses  the  position  of  invitee  and  the 
privileges  incident  to  it,  and  is  to 
be  considered  trespasser  or  mere  li- 
censee, towards  whom  no  duty  is 
owing  except  not  to  wilfully  or  wan- 
tonly injure  him.  Money  v.  Travel- 
ers Hotel  Co.  174  N.  C.  508,  L.R.A. 
1918B,  493,  93  S.  E.  964;  Monroe 
V.  Atlantic  Coast  Line  R.  Co.  151 
N.  C.  374,  27  L.R.A.(N.S.)  193,  66 
S:  E.  315;  Quantz  v.  Southern  R.  Co. 
137  N,  C.  136,  49  S.  E,  79;  Glaser 
v.  Rothschild,  221  Mo.  180,  120  S. 
W.  1,  22  L.R.A.(N.S.)  1045,  re- 
ported also  in  17  Ann.  Cas.  676; 
Ryerson  v.  Bathgate,  67  N.  J.  L. 
337,  57  L,R.A.  307,  51  Atl.  708,  11 
Am.  Neg,  Rep.  300;  Reardon  v. 
Thompson,  149  Mass.  267,  21  N.  E. 
369;  Plummer  v.  Dill,  156  Mass. 
426,  32  Am.  St.  Rep.  463,  31  N.  E. 
128;  Zoebisch  v.  Tarbell,  10  Allen, 
885,  87  Am.  Dec.  660.  And  the 
principles  as  stated  should  clearly 
prevail  where,  under  the  guise  of 
an  invitee,  the  claimant  has  entered 
or  remains  upon  the  premises  for 
an  unlawful  purpose;  assuredly  so, 
where  the  proprietor  has  no  knowl- 
edge of  such  purpose  and  takes  no 
part  therein.  McGhee  v.  Norfolk 
&  S.  R.  Co.  147  N.  C.  142, 24  L.R.A. 
(N.S.)  119,  60  S.  E.  912;  Newark 
Electric  Light  &  P.  Co.  v.  Garden, 
37  L.RjV.  725,  23  G.  C.  A.  649,  39 
U.  S.  ,App,  416,  78  Fed.  74;  1 
Thomp.  Neg.  §  969. 
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In  this  last  citation  the  position 
is  stated  as  follows:  "The  distinc- 
tion is  that'  the  person  coming  on 
the  premises  to  whom  this  duty  of 
care  is  due  must  not  come  as  a  mere 
trespasser  or  wrongdoer,  but  for 
some  purpose  lawful  in  itself  and 
such^s  the  owner  or  occupier  might 
reasonably  expect  to  bring  him 
there." 

As  applied  to  the  facts  of  this 
.record,  therefore,  his  Honor  cor- 
rectly charged  the  jury  that,  if 
claimant  was  going  to  the  room  for 
the  unlawful  purpose  of  gambling, 
they  should  answer  the  issue  as  to 
defendant's  negligence,  "No;"  and 
he  gave  the  right  ,  , 
reason  for  it;  "for  S'Sre'Jn?:;^-*/ 
in  such  case  there  S\?ib'SS°" 
would  be  no  duty 
owing  to  him  except  not  to  wilfully 
or  wantonly  injure  him."  Emry  v. 
Roanoke  Nav.  &  Water  Power  Co. 
Ill  N.  C.  94,  17  L.R.A.  699,  16  S. 
E.  18.  And  he  was  correct  also  in 
holding  that  there  were  no  facts  in 
evidence  to  justify  a  finding  of  that 
character;  there  being  no  claim  of 
wilfulness  and  wantonness  in  this 
connection,  being  negligence  so 
gross  as  to  manifest  a  reckless  in- 
difference to  plaintiff's  rights.  Ev- 
erett v.  Richmond  &  D.  R.  Co.  121 
N.  C.  519,  27  S.  E.  991. 

The  appellant  excepts  further 
that  the  court  charged  the  jury  as 
follows:  "The  burden  is  on  the 
plaintiff  to  satisfy  you  by  the  great- 
er weight  of  the  evidence  that  Shep- 
ard,  the  boy  in  charge  of  the  ele- 
vator, or  whoever  was  in  charge  of 
it,  left  the  door  open,  or  that,  if 
opened  by  someone  other  lhan  an 
agent  or  employee  of  defendants, 
that  defendants  knew  it,  or  that  it 
remained  open  long  enough  for 
them,  in  the  exercise  of  ordinary 
care,  to  have  discovered  it,  and  if 
plaintiff  has  failed  to  so  satisfy  you 
of  these  facts,  you  will  answer  the 
first  issue,  'No.' " 

The  court  is  dealing  here  with 
the  general  question  of  defendant's 
negligence  as  involved  in  the  first 
issue,  and  on  the  assumption  that 
plaintiff  was  an  invitee  on  the 
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premises  and  entitled  to  the  duty  of 
ordinary  care.  In  this  aspect  of  the 
case  he  so  instructed  the  jury,  and 
correctly  charged  them  further  that 
the  burden  of  the  issue  was  on  the 
plaintiff,  and  in  effect  that  he  was 
required  to  establish  a  breach  of 
duty  towards  him»  the  proximate 
cause  of  his  injuiy.  Qoing  further 
and  referring  to  some  of  the  con- 
tentions of  the  parties,  he  gave  the 
instruction  excepted  to  as  a  further, 
rule  to  guide  the  jury  in  their  delib- 
erations, and  in  this  we  think  there 
was  error  to  appellant's  prejudice 
which  entitles  him 
to  a  new  trial.  It 
will  be  noted  that 
Mb  Honor  is  here 
charging  the  jury  'as  to  the  burden 
of  proof,  telling  them  in  terms  that 
to  find  the  issue  for  plaintiff  the 
burden  is  on  him  to  show  by  great- 
er weight  of  evidence  either  that 
the  employee  of  defendant  left  the 
door  open,  or,  if  done  by  a  third  par- 
ty, it  had  remained  open  so  long 
that  defendant  should  have  discov- 
ered it. 

In  this  aspect  of  the  case  there 
are  facts  tending  to  show,  and  they 
are  without  substantial  contradic- 
tion, that  on  January  23,  1918, 
about  3:30  in  the  afternoon,  plain- 
tiff, an  invitee  on  the  hotel  premises, 
walked  into  an  elevator  shaft  open- 
ing on  the  lobby  and  fell  to  the  cel- 
lar, 11  feet  below,  receiving  perma- 
nent and  painful  injuries,  from 
which  he  still  suffers,  and  disquali- 
fying him  to  a  great  extent  from 
active  labor  in  his  calling;  that  it 
was  a  dark  afternoon,  sleet  was  fall- 
ing, and  from  this  cause,  and  the 
color  of  the  paint,  and  intervening 
obstructions  to  what  light  was  pre- 
vailing on  the  outside,  the  place  was 
so  dark  that  ordinary  observation 
did  not  disclose  the  opening,  or  ab- 
sence of  the  elevator  carriage;  that 
the  door  leading  into  lobby  where 
plaintiff  was  at  the  time  had  been 
left  open,  or  was  open,  and  the  ele- 
vator carriage  was  at  one  of  the 
upper  stories.  If  l^ese  facts  are 
accepted  by  the  jury,  and,  as  stated, 
they  are  not  challenged  in  the  rec- 


ord, a  prima  facie  cade  of  negligence 

is  made  out  which 
would  justify  the  Jrg*SrSfu:; 
jury  in  finding  a  SJu.*'*^*" 
verdict  on  the  is- 
sue against  the  defendant  without 
further  proof.    It  is  the  accepted 
position  here  and  elsewhere  'that, 
where  a  thing  which  causes  an  in- 
jury is  shown  to  be  under  the  man- 
agement of  the  defendant,  and  the 
occurrence  is  such 
as  in  the  ordinary  gJftaSSS 
course    of  things 
does  not  happen  if  those  who  have 
the  management  use  proper  care,  it 
affords  reasonable  evidence,  in  the 
absence  of  explanation  by  defend- 
ant, that  the  accident  arose  from 
want  of  care." 

This  was  held  in  the  recent  case 
of  Stone  V.  Texas  Co.  180  N.  C.  546- 
561,  12  A.L.R.  1297,  105  S.  E.  425. 
and  the  principle  has  been  approved 
and  applied  in  many  of  our  deci- 
sions on  the  subject.  Fitzgerald  t. 
Southern  R.  Co.  141  N.  C.  530.  6 
L.R.A.(N.S.)  337,  54  S.  E.  391; 
Stewart  v.  Van  Deventer  Carpet  Co. 
138  N.  C.  60,  50  S.  E.  562;  Womble 
v.  Merchants  Grocery  Co.  135  N.  C. 
474,  47  S.  E.  493 ;  Haynes  v.  Raleigh 
Gas  Co.  114  N.  C.  203,  26  L.ILA, 
810.  41  Am.  St.  Rep.  786,  19  S.  E. 
344;  Aycock  v.  Raleigh  &  A.  Air 
Line  R.  Co.  89  N.  C.  321 ;  Sweeney 
v.  Erving,  228  U.  S.  233,  57  L.  ed. 
815,  33  Sup.  Ct.  Rep.  416.  Ann.  Caa. 
1914B,  905;  Cincinnati  Traction 
Co.  V.  Holzenkamp,  74  Ohio  St.  379, 
78  N.  E.  529,  20  Am.  Neg.  Rep.  186, 
6  L.R.A.(N.S.)  800,  reported  also 
in  113  Am.  St.  Rep.  980,  vrith  an 
informing  and  helpful  note  on  the 
subject;  Labatt,  Mast.  &  S.  §  834. 
In  the  citation  to  Labatt,  quoted 
with  approval  in  Womble's  Case,  it 
is  said:  "The  rationale  of  this 
doctrine  (spoken  of  in  the  cases  as 
res  ipsa  loquitur)  is  that  in  some 
cases  the  very  nature  of  the  action 
may  of  itself,  and  through  the  pre- 
sumption it  carries,  supply  the  requi-. 
site  proof.  It  is  applicable  when 
under  the  circumstances  shown  the 
accident  presumably  would  not  have 
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happened  if  due  care  had  been  ex- 
ercised. Its  essential  import  is  that, 
on  the  facts  proved,  the  plaintiff  has 
made  out  a  prima  facie  case,  with- 
out direct  proof  of  negligence.  ,  .  . 
The  doctrine  does  not  dispense  with 
the  rule  that  the  party  who  alleges 
negligence  must  prove  it.  It  mere- 
ly determines  the  mode  of  proving 
it,  or  what  shall  be  prima  facie  evi- 
dence of  negligence." 

And  a  clear  and  accurate  state- 
ment of  the  position  will  be  found 
in  the  case  of  Stewart  v.  Van 
Deventer  Carpet  Co.  138  N.  C.  60, 
50  S.  £.  662. 

In  Fitzgerald's  Case  the  opinion 
cites  an  English  decision  on  the  sub- 
ject as  follows :  '  "In  Scott  v.  Lon- 
don &  St.  K.  Dock  Co.  3  Hurlst.  & 
C.  596,  159  Eng.  Reprint,  665,  the 
plaintiff  proved  that,  while  conduct- 
ing his  duties  as  custom  officer,  he 
was  passing  in  front  of  a  warehouse 
in  the  dockyard  and  was  felled  to 
the  ground  by  six  bags  of  sugar 
falling  upon  him ;  and  the  principle 
is  declared  as  follows:  *There  must 
be  reasonable  evidence  of  negli- 
gence, but  when  the  tihing  is  shown 
to  be  under  the  management  of  the 
defendant  or  his  servants,  and  the 
accident  is  such  as  in  the  ordinaiy 
course  of  things  does  not  happen  if 
those  who  have  the  management 
use  proper  care,  it  affords  reason- 
able evidence,  in  the  absence  of  ex- 
planation by  the  defendant,  that  the 
accident  arose  from  want  of  care.' " 

And  again  a  case  from  New  Jer- 
sey is  referred  to  with  approval  as 
follows:  "In  Sheridan  v.  Foley,  58 
N.  J.  L.  230,  33  Atl.  484,  it  is  said: 
'It  is  urged,  however,  on  behalf  of 
the  defendant  that  the  plaintiff  was 
bound,  in  order  to  entitle  him  to  a 
verdict,  to  prove  affirmatively  tha^ 
the  injury  which  he  received  was 
caused  by  the  negligent  act  of  the 
defendant  or  of  his  servants;  that 
the  mere  proof  that  the  plaintiff 
was  injured  by  a  brick  falling  from 
the  hod  of  one  of  the  defendant's 
hod  carriers,  or  from  a  scaffolding 
upon  which  some  of  the  employees 
of  the  defendant  were  engaged  in 
laying  a  wall,  does  not,  standing 
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alone,  raise  any  presumption  of 
negligence;  and  that,  as  there  was 
no  evidence  offered  to  show  under 
what  circumstances  the  brick  fell, 
there  was  nothing  in  the  case  to 
warrant  the  jury  in  inferring  that 
the  injury  complained  of  was  the 
result  of  carelessness  of  the  defend- 
ant or  of  his  employees.  While  it  is 
true,  as  a  general  principle,  that 
mere  proof  of  the  occurrence  of  an 
accident  raises  no  presumption  of 
negligence,  yet  there  is  a  class  of 
cases  where  this  principle  does  not 
govern, — cases  where  the  accident 
is  such  as,  in  the  ordinary  course  of 
things,  would  not  have  happened  if 
proper  care  had  been  used^  In  such 
cases  the  maxim  "res  ipsa  loquitur" 
is  held  to  apply,  and  it  is  presumed, 
in  the  absence  of  explanation  by  the 
defendant,  that  the  accident  arose 
from  want  of  reasonable  care.' " 

On  the  record,  therefore,  in 
charging  the  jury  that  in  order  to 
render  a  verdict  for  plaintiff  on  the 
first  issue  the  burden  was  on  him 
to  show  by  a  preponderance  of  the 
evidence  either  that  the  boy  in 
charge  of  the  elevator  left  the  door 
open,  or,  if  opened  by  some  other 
than  an  agent  of  plaintiff,  that  de- 
fendant knew  it,  or  it  had  been  open 
long  enough  for  them  to  have  found 
it  out  in  the  exercise  of  proper  care, 
the  court,  in  our  opinion,  was  put- 
ting on  plaintiff  a  greater  burden 
than  is  warranted  by  the  proper  ap- 
plication of  the  principle  referred 
to.  It  no  doubt  made  the  impres- 
sion upon  the  juiy  that,  in  order  to 
a  verdict  on  first  issue,  plaintiff  was 
required  to  offer  direct  and  affirma- 
tive proof  of  the  facts  suggested, 
whereas  the  jury,  if  they  so  deter- 
mined, or  in  the  absence  of  satis- 
factory explanation,  were  well  war- 
ranted in  finding  negligence  from 
the  objective  and  attendant  facts  of 
the  occurrence,  without  such  af- 
firmative proof. 

In  many  cases  on  the  subject 
these  passenger  elevators  are 
likened  to  railroad  carriers  of  pas- 
sengers, in  which  tiiere  is  a  pre- 
sumption of  negligence  arising  from 
an  unexplained  injury.  Edwards  v. 
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Manufacturers*  Bldg.  Co.  27  R,  I. 
248.  2  L.R.A.(N.S.)  744,  114  Am. 
St.  Rep.  37,  61  Atl.  646,  8  Ann.  Cas. 
974,  18  Am.  Neg.  Rep.  621;  Ober- 
felder  v.  Doran,  26  Neb.  118,  18 
Am.  St.  Rep.  771,  41  N.  W.  1094; 
Fox  V.  Philadelphia,  208  Pa.  127.  65 
L.R.A.  214,  57  AtL  356, 16  Am.  Neg. 
Rep.  228.  But  in  this  jurisdiction 
the  objective  facts  similar  to  those 
presented  here,  as  shown  in  Stew- 
art's and  Womble's  decisions,  only 
make  out  a  prima  facie  case  of 


negligence,  justifying  a  verdict 
without  further  or  direct  and  af- 
firmative proof.  Having  under- 
taken to  lay  down  the  rule  as  to  the 
burden  of  proof,  it  should  have  been 
done  correctly,  and  no  prayer  for 
instructions  was  required.  State  t. 
Wolf,  122  N.  C.  1079-1081.  29  S.  E. 
841 ;  Bynum  v.  Bynum,  83  N.  C.  (11 
Ired.  L.)  632. 

For  the  error  indicated,  plaintiff 
is  entitled  to  a  new  trial  of  the  is- 
sues, and  it  is  so  ordered. 


ANNOTATION. 

Improper  motive  or  purpose  in  going  to  hotel  as  affecting  one's  status  as  guest, 
or  invitee  ^  «  guest,  for  purpose  of  determining  degree  of  care  owed  by 
proprietor. 


The  present  annotation  aesumeB 
that  the  relation  of  guest,  or  invitee  of 
a  guest,  would  have  been  established, 
were  it  not  for  the  particular  purpose 
or  motive  involved. 

The  decision  in  the  reported  case 
(Jones  v.  Bland,  ante,  1383)  to  the 
effect  that  the  general  rule  that  an 
invitee  of  a  guest  in  a  hotel  is  entitled 
to  have  the  proprietor  and  his  em- 
ployees exercise  ordinary  care  for  his 
security  does  not  extend  to  one  who 
enters  the  hotel  for  an  ulterior  pur- 
pose, such  as  gambling  with  a  guest, 
and  that  under  such  circumstances  he 
loses  the  position  of  invitee  and  the 
privileges  incident  to  it,  and  becomes 
a  mere  toespasser  or  licensee,  toward 
whom  no  duty  is  owed  except  not  to 
wilfully  or  wantonly  injure  him, — is 
the  only  one  found  which  has  passed 
upon  the  question  of  the  purpose  and 
motive  in  going  to  a  hotel,  as  affecting 
one's  status  as  the  invitee  of  a  guest. 

But  the  effect  of  an  improper  pur- 
pose or  motive  in  going  to  a  hotel,  as 
affecting  one's  status  as  a  guest  and 
the  liability  of  the  hotel  keeper  to  him, 
has  been  passed  upon. 

Thus,  in  Curtis  v.  Murphy  (1885) 
63  Wis.  4,  53  Am.  Rep.  242,  22  N.  W. 
826,  it  was  expressly  held  that  the 
fact  that  one  who  goes  to  a  hotel  with 
a  prostitute,  and  engages  a  room  solely 
for  the  unlawful  purpose  of  having 
sexual  intercourse  with  the  woman. 


does  not  become  a  guest  in  the  legal 
sense,  and  entitled  to  protection  as 
such,  so  as  to  recover  money  left  with 

the  clerk  for  safe-keeping,  but  stolen 
by  him  during  the  night,  In  reaching 
this  conclusion  the  court  said:  "The 
natural,  perhaps  necessary,  infer- 
ence, from  the  plaintiff's  own  tes- 
timony, is  that  he  went  to  the  defend- 
ant's hotel  at  midnight  with  a 
prostitute  and  engaged  a  room  solely 
for  the  purpose  of  having  sexual  inter- 
course with  the  woman.  Thus,  he  says 
that  he  went  to  the  hotel  as  a  gues^ 
and  asked  the  clerk  if  he  'could  stay 
there  for  bed  and  breakfast.'  But  he 
lived  near  by,  gave  no  reason  why  he 
did  not  go  to  his  usual  lodging  plae«b 
therefore  we  feel  entirely  jusUfied  in 
assuming  that  he  went  to  the  hotel 
for  the  unlawful  purpose  above  indi- 
cated. This  being  the  case,  the  ques- 
tion arises  whether  he  was  a  guest  in 
a  legal  sense,  and  entitled  to  protec- 
tion as  such.  The  learned  counsel  for 
the  defendant  insists  tiiat  he  cannot 
and  should  not  be  deemed  a  guest  bh- 
der  the  circumstances,  and  entitled 
to  the  rights  and  privileges  of  one. 
If  the  relation  of  innkeeper  and  guest 
did  exist  between  the  parties,  it  is 
difficult  to  perceive  upon  what  ground 
the  defendant  can  escape  responsibility 
for  the  loss  of  the  money  handed  to  the 
clerk  or  person  in  charge  of  the  office; 
for  the  common  law,  as  is  well  known. 
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on  grounds  of  public  policy,  for  the 
protection  of  travelers,  imposes  an 
extraordinai^  liability  on  an  innkeeper 
for  the  goods  of  his  guest,  though  they 
may  have  been  lost  without  his  fault," 
and,  after  reviewing  numerous  defini- 
tions of  the  term  "guest,"  continued 
as  follows:  "While  the  definition  of 
guest  has  been  somewhat  attended 
from  its  original  meaning,  it  does  not 
include  everyone  who  goes  to  an  inn 
for  convenience -to  accomplish  some 
purpose.  If  a  man  and  woman  go 
together  or  meet  by  concert  at  an 
inn  or  hotel  in  the  town  or  city 
where  they  reside,  and  take  a  room 
for  no  other  purpose  than  to  have 
illicit  intercourse,  can  it  be  that  the 
law  protects  them  as  guests?  Is  the  ex- 
traordinary rule  of  liability  which  w|ts 
originally  adopted  from  consider- 
ations of  public  policy  to  protect 
travelers  and  wayfarers,  not  merely 
from  the  negligence,  but  the  dis- 
honesty, of  innkeepCTS  and  their 
servants,  to  be  extended  to  such 
persons?  If  so,  then  for  a  like  reason 
it  should  protect  a  thief  who  takes  a 
room  at  an  inn  and  improves  the  op- 
portunity thus  given  to  enter  the  rooms 
and  steal  the  goods  of  guests  and 
boarders.  We  do  nOt  think  that  the  re- 
lation of  innkeeper  and  guest  can  or 
dges  arise  in  the  cases  supposed.  One 
whose  status  is  a  guest  is  a  traveler  or 
transient  comer  who  puts  up  at  an  inn 
for  a  lawful  purpose,  to  receive  its 
customary  lodging  and  entertainment. 
It  is  not  one  who  takes  a  room  solely 
to  commit  an  offense  against  the  laws 
of  the  state.  So,  upon  the  facts  de- 
tailed by  the  plaintiff  himself,  we 
have  no  hesitation  in  saying  that  he 
was  not  a  guest  at  the  hotel  within 
the  legal  sense  of  the  term.  The  re- 
lation of  landlord  and  guest  was  never 
established  between  them.  We  feel 
the  more  confidence  in  the  correctness 
of  tiiis  conclusion  when  we  consider 
the  duties  of  an  innkeeper.  An  inn- 
keeper is  bound  to  take  in  all  travelers 
and  wayfaring  persons,  and  to  enter- 
tain them,  if  he  can  accommodate 
them,  for  a  reasonable  compensation; 
and  he  must  guard  their  goods  with 
proper  diligence.  Bacon,  Abr.  title 
Inns  and  Innkeepers,   (G) ;'  Story, 


Bailments,  §  476.  Now,  if  the  defend- 
ant had  been  aware  of  the  purpose 
Of  tiie  plaintiff  in  applying  for  a  room, 
coald  he  not  have  refused  to  receive 
him  into  his  house?  Nay,  more,  if  the 
plaintiff  had  been  received  by  the  clerk 
and  a  room  had  been  assigned  him, 
could  not  the  defendant,  on  learning 
the  purpose  for  which  the  room  had 
been  taken,  have  incontinently  turned 
the  plaintiff  and  the  woman  wtth  him 
into  the  street^  or  have  called  the 
policft  and  had  them  arrested?  It 
seems  to  us  there  can  be  no  doubt  of 
the  right  of  the  defendant  thus  to 
have  treated  the  plaintiff.  But  if  the 
plaintiff  was  a  guest,  and  entitled  to 
the  rights  and  privileges  of  a  person 
having  that  status  at  the  hotel,  he 
could  not  have  been  turned  into  the 
street,  though  his  profligate  conduct 
was  outraging  all  decency  and  ruining 
the  reputation  of  the  hotel."  But  see 
the  following  criticism  of  this  decision 
by  Beale,  in  §  136  of  his  work  on  Inn- 
keepers &  Hotels:  *'It  is  clear  in  this 
case,  as  the  court  says,  that  if 
the  innkeeper  hod  been  aware  of 
the  party's  purpose  in  applying 
for  the  room,  he  might  have  re-> 
fused  to  receive  him;  and  even  after 
the  applicant  had  been  received,  he 
could  have  been  ejected  upon  his  pur- 
pose becoming  known.  It  does  not 
follow,  however,  as  the  court  appeared 
to  hold,  that  therefore  he  was  not 
a  guest.  The  court  says  that  if  he  had 
been  a,  guest  *he  could  not  have  been 
turned  into  the  street,  though  his 
profligate  conduct  was  outraging  all 
decency  and  ruining  the  reputation  of 
the  hotel.'  This  dictum  can  hardly  be 
supported;  for,  as  has  been  seen,  (ante, 
§  102),  the  innkeeper  would  certainly 
have  a  right  to  turn  out  a  guest  under 
such  circumstances.  And  though  the 
innkeeper  would  have  been  justified  in 
refusing  to  receive  the  applicant  as  a 
guest,  it  by  no  means  follow  that,  if 
he  was  received,  the  applicant  did  not 
occupy  the  exact  position  of  a  gruest. 
The  innkeeper  can  doubtless  waive  his 
right  to  refuse  admittance  and  accept 
an  applicant  as  his  guest;  though  it  Is 
equally  clear  that  he  may,  if  he  choose, 
accept  him  on  such  terms  that  he  will 
not  be  a  guest,  (ante,  §§  125,  135).  In 
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this  case  the  applicant  was  received  as 
a  ffuest.  He,  however,  was  sruilty  of 
fraud  in  asking  for  accommodation  for 
himself  and  wife;  and  the  decision 
may  probably  best  be  supported  on  the 
ground  that  the  guest  was  precluded 
from  recovery  in  the  case  because  of 
his  fraud.  As  .Kennedy,  J.,  said 
in  Orchard  v.  Bush  (1898)  2  Q.  B. 
(Eng.)  284:  'If  a  man  is  in  an  inn 
for  the  purpose  of  receiving  such 
accommodation  as  the  innkeeper  can 
give  him,  he  is  entitled  to  the  protec- 
tion the  law  gives  to  a  guest  at  an 
inn." 

In  Lucia  v.  Omel  (1899)  46  App.  Div. 
200,  61  N.  Y.  Supp.  659,  on  subsequent 
appeal  in  (1900)  53  App.  Div.  641.  66 
N.  Y.  Supp.  1136,  it  appeared  that 
•plaintiff  hired  a  room  at  defendant's 
hotel  and  took  a  strumpet  there  for 
the  purpose  of  consort,  who  absconded 
with  a  part  of  his  money ;  that  he  there- 
upon asked  the  clerk  to  keep  the  bal- 
ance of  his  money,  which  request  was 
refused,  and  after  he  had  gone  back 
to  his  room  it  was  stolen  from  him. 
It  was  held  that  the  misconduct  and 
immorality  of  the  plaintiff  did  not 
preclude  recovery  of  that  portion  of 
his  money  which  was  stolen  after 
such  conduct  had  ceased,  the  court 
saying  that  the  previous  immorality 
did  not  affect  his  subsequent  status  as 
a  guest  in  the  hotel.  And  with  respect 
to  the  money  stolen  by  the  Bt]^umpet, 
it  was  said  that  the  loss  was  the  result 
of  his  own  negligence  and  misconduct 
in  associating  with  her,  which  would 
preclude  a  recovery  from  the  hotel 
keeper. 

And  some  courts  have  defined  the 
term  "guest"  as  a  traveler  or  a  tran- 
sient comer  who  puts  up  at  an  inn  for 


"a  lawful  purpose,"  to  receive  the 
accommodations  of  the  place.  See^ 
for  instance,  DeLi^p  v.  VanCloster 
(1909)  136  Ha  App.  476,  118  S.  W. 
120.  This  would  seem  to  imply  that, 
were  the  resort  to  the  inn  for  other 
than  a  lawful  purpose,  the  status  of 
guest  would  not  be  created. 

A  somewhat  analogous  question 
arose  in  Cohen  v.  Manuel  (1898)  91 
Me.  274,  40  L.R.A.  491,  64  Am.  St.  Rep. 
225,  39  Atl.  1080,  4  Am.  Neg.  Rep.  273, 
wherein  it  was  held  that  the  liability 
of  an  innkeeper  for  goods  stolen  from 
a  peddler's  cart  while  in  the  innkeep- 
er's custody  was  not  avoided  by  the 
fact  that  the  peddler  had  no  license 
to  peddle.  This,  however,  was  upon 
the  theory  that  the  plaintiff  did  not 
lodge  at  the  inn  as  a  peddler,  which 
fact  distinguishes  it  from  those  cases 
where  the  illegal  or  improper  motive 
was  the  moving  cause  for,  and  was 
directly  connected  with,  the  resorting 
to  the  inn.  And  see  Cox  v.  Cook 
(1867)  14  Allen  (Mass.)  165,  wherein 
it  was  held  that  the  fact  that  one  who 
put  up  at  a  hotel  had  been  illegally- 
traveling  on  Sunday  did  not  prevent 
the  maintaining  of  an  action  to  re- 
cover for  the  loss  9f  a  robe  which  he 
had  brought,  but  which  could  not  be 
found.  The  contention  in  this  case 
was  that  the  claim  of  the  plaintiff 
could  not  be  supported  without  show- 
ing a  violation  of  the  statute  for  the 
due  observance  of  Sunday;  but  the 
court  said  that  it  did  not  see  that  any 
such  ground  of  defense  was  tenable, 
since  the  claim  did  not  necessarily 
require  the  plaintiff  to  show  in  its 
sux^ort  a  violation  of  the  Lord's  Day. 

6.  J.  a 


ANDREW  WEBER,  Guardian,  etc.,  of  Fred  Bodman  et  al.,  Minora,  Reapt, 
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Insurance  —  suicide  as  accident. 
1.  Where  the  insured  in  an  accident  insurance  policy  commits  suicide 

Headnotes  by  Grace,  J. 


Digitized  by  Google 


WEBER  T.  INTERSTATE  BUSINESS  MEN'S  ACCI.  AS30.  1891 

(—  V.  D.        l»i  y.  W.  97.) 

while  so  insane  as  not  to  comprehend  the  nature  of  the  act  nor  the  physical 
result  which  would  flow  from  it,  his  death  is  caused  by  accidental  means 
within  the  meaning  of  the  policy  insurinff  against  bodily  injury  from 
external,  violent,  and  accidental  means. 

[See  note  on  this  question  beginning  on  page  1402.] 


—  burden  of  establishing  defense. 

2.  The  defendant,  an  accident  in- 
surance company,  relied  on  a  certain 
by-law  to  avoid  liability  on  a  certain 
policy  of  insurance.  It  neither  plead- 
ed nor  proved  the  by-law  nor  the  sub- 
stance thereof.  It  is  held  that  if 
aneh  by-law,  in  any  circumstances. 


might  constitute  a  defense,  a  pre- 
requisite thereto  would  require  it 
to  be  properly  pleaded,  and  its 
contents  established  by  competent 
evidence,  and,  that  not  havin*g  been 
done,  the  defense  in  that  regard,  if 
any,  is  not  available. 


(Robinson,  Gh.  J.,  dissents.) 


Appeal  by  defendant  from  a  judgment  of  the  District  Court  for  Mc- 
intosh County  (Allen,  J.)  in  favor  of  plaintiff,  and  from  an  order  denying 
a  new  trial  in  an  action  brought  to  recover  the  amount  alleged  to  be  due 

on  an  accident  insurance  policy.  Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  R.  M.  Haines,  G.  M.  Gannon,    Ins.  Co.  74  Mich.  592,  3  L.R.A.  486,  42 


and  A.  A.  Ludwigs,  for  appellant: 

The  provisions  of  the  contract  are 
not  void  as  being  against  public 
policy. 

Vldal  V.  Philadelphia,  2  How.  127, 
11  L.  ed.  205;  Printing  &  Numerical 
Registering  Co.  v.  Sampson,  L.  R.  19 
Eq.  462,  44  L.  J.  Ch.  N.  S.  705,  32  L.  T. , 
N.  S.  354,  23  Week.  Rep.  463,  21  Eng. 
Rul.  Caa.  696;  1  Page,  Contr.  p.  503; 
Interstate  Businessmen's  Acci.  Asso.  v. 
Atkinson,  165  Ky.  537,  L.R.A.1915E, 
656,  177  S.  W.  264;  Bigelow  v.  Berk- 
shire L.  Ins.  Co,  98  U.  S.  284,  28  L.  ed. 
918. 

The  provision  is  of  different  effect 
and  scope  than  the  provisions  against 
"suicide,"  "self-destsruction,"  and  like 
acts  while  insane. 

Blunt  V.  Fidelity  &  C.  Co.  146  Cal. 
268,  67  L.R.A.  793,  104  Am.  St.  Rep.  34, 
78  Pac.  729;  Manhattan  L.  Ins.  Co.  v. 
Beard,  112  Ky.  455,  66  S.  W.  35;  Inter- 
state Businessmen's  Acci.  Asso.  v. 
Atkinson,  165  Ky.  532,  L.R.A.1915E, 
656,  177  S.  W.  254;  Layton  v.  Inter- 
state Business  Men's  Acci.  Asso.  168 
Iowa,  356,  139  N.  W.  463. 

The  contract  sued  upon  was  offered 
and  received  in  evidence  and  estab- 
lished the  terms  of  the  limitation. 

Binder  v.  National  Masonic  AccL 
Asso.  127  Iowa,  31,  102  N.  W.  190. 

Messrs.  L  A.  Mackoff,  Curtis  & 
Remington,  and  E.  T.  Burke,  for  re- 
spondent: 

Self-destruction  by  one  who  is  in- 
sane is  not  suicide,  but  accident. 

Blackstone  v.  Standard  Life  &  Acci. 


N.  W.  156;  Accident  Ins.  Co.  v.  Cran- 
dal,  120  U.  S.  527,  30  L.  ed.  740;  Char- 
ter Oak  L.  Ins.  Co.  v.  Rodel,  96  U.  S. 
232,  24  L.  ed.  433. 

Where  defendant  relies  upon  rules 
and  by-laws  of  the  association,  they 
must  be  set  out  in  the  answer,  and  it 
is  not  sufficient  to  allege  merely  that 
they  have  been  violated. 

1  Cyc.  288;  1  C.  J.  494;  Gray  v. 
National  Ben.  Asso.  Ill  Ind.  531,  11 
N.  E.  477;  Stevens  v.  Continental  (jasu- 
alty  Co.  12  N.  D.  463,  97  W.  -862; 
United  States  Casualty  Co.  v.  Hanson, 
20  Colo.  App.  393,  79  Pac.  176.- 

Having  stipulated  the  facts  to  be 
thus  and  so,  defendant  cannot  then 
introduce  evidence  to  show  ^e  facts 
to  be  diametrically  opposite. 

12  Enc.  Ev.  p.  100;  Jones,  Ev.  p. 
324;  Greenl.  Ev.  T  339;  4  Wigmore,  Ev. 
n  2588  &  2592. 

The  burden  was  upon  the  defendant 
to  plead  and  to  prove  both  the  fact 
that  the  contract  was  an  Iowa  con- 
tract, and  also  the  state  and  exist- 
ence of  any  law  of  the  state  of  Iowa 
of  which  it  wished  to  avail  itself.' 

Kephart  v.  Continental  Casualty  Co. 
17  N.  D.  880,  116  K.  W.  849. 

Grace,  J.,  delivered  the  opinion 
of  the  court: 

This  appeal  is  from  a  judgment 
in  plaintiff's  favor  for  $5,000,  with 
interest  and  costs,  and  from  an  or- 
der denying  defendant's  motion  for 
a  new  trial. 
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The  action  is  brought  by  plain- 
tiff as  fifuardian  of  the  estate  of  the 
minor  children  of  Fred  J.  Bodman, 
deceased,  to  recover  on  what  pur- 
ports to  be  a  certain  accident  in- 
surance policy  in  the  sum  of  $5,000» 
issued  by  the  defendant  to  Fred  J. 
Bodman  in  his  lifetime. 

The  insurance  is  against  injury 
or  death  by  violent*  external*  and 
accidental  means.  On  December  11* 
1913,  defendant  issued  its  policy  to 
the  insured.  It  would  appear  from 
the  testimony,  that  this  policy  (ex- 
hibit A)  may  not  have  been  the  one 
in  force  at  the  time  death  occurred. 
There  is  some  evidence  to  indicate 
that  it  lapsed ;  that  the  insured  ap- 
plied for  reinstatement,  and  re- 
quested a  duplicate  of  the  policy, 
claiming  that  he  was  unable  to  find 
the  old  one. 

A  discussion  of  this  point  is  not 
very  material,  as  will  appear  from 
the  following  stipulation : 

"(1)  That  Fred  Bodman,  Estelle 
Bodman,  Esther  Bodman,  Maxine 
Bodman,  and  Myron  Bodman  are 
tiie  infant  children  of  Fred  J.  Bod- 
man, deceased,  and  that  Andrew 
Weber,  the  plaintiff  in  this  action, 
is  the  duly  appointed,  qualified,  and 
acting  guardian  of  their  estates. 

"(2)  That  the  defendant,  the  In- 
terstate Business  Men's  Accident 
Association  of  Des  Moines,  Iowa,  is 
a  corporation  engaged  in  the  busi- 
ness of  insurance  against  accident, 
and  that  during  the  lifetime  of  Fred 
J.  Bodman  the  defendant  issued  a 
policy,  in  which  policy  it  insured  the 
said  Fred  J.  Bodman  against  injury 
or  death  by  violent,  external,  and 
accidental  means,  and  that  said 
policy  was  fully  paid  up  and  in  full 
force  and  effect  on  the  12th  day  of 
May,  1919. 

"(3)  That  the  wards  of  the  plain- 
tiff, hereinbefore  named,  are  the 
beneficiaries  named  in  the  said  poli- 
cy, and  are  entitled  to  the  full  bene- 
fit of  all  of  the  benefits  thereof. 

"(4)  That  the  amount  payable 
under  the  terms  of  the  said  policy 
in  case  of  accidental  death  of  the 
said  Fred  J.  Bodman  is  the  sum  of 
$5,000. 
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■  "(5)  That  no  part  of  the  same 
has  been  paid  to  the  wards  of  the 
plaintiff  nor  to  anyone  authorized 
to  receive  the  same  in  their  behalf." 

The  plaintiff  claims  that  on  the 
12th  day  of  May,  1919,  insured 
came  to  his  death  by  external,  vio- 
lent, and  accidental  means,  to  wit, 
by  the  wheels  of  a  railroad  coach 
running  over  his  neck. 

The  complaint  states  a  cause  of 
action  for  recovery  on  the  policy. 
In  substance,  the  answer  admits  the 
issuance  and  delivery  of  the  policy, 
the  payment  of  the  premiums,  and 
that  the  policy  was  in  full  force  and 
effect  at  the  time  of  the  death ;  and, 
after  denying  the  allegations  not 
admitted,  it  alleges  that  the  death 
of  Bodman  was  not  caused  by  ex- 
ternal, violent,  and  accidental 
means,  but  was  caused  by  the  wil- 
ful and  premeditated  self-destruc- 
tion of  the  deceased,  with  suicidal 
intent,  and  was  due  wholly  to  his 
own  acts,  and  not  to  the  acts  of  any 
other  person  or  agency. 

The  only  issue  presented  by  the 
pleadings  is  whether  the  death  of 
the  insured  was  due  to  an  act  of 
suicide  committed  while  he  was 
sane.  The  answer  does  not  allege 
that  he  was  sane.  It  states,  how- 
ever, that  the  act  of  self-destruc- 
tion was  wilful  and  premeditated. 
If  it  were  premeditated,  it  would 
tend  to  denote  sanity,  and  to  some 
degree  the  word  means  delibera- 
tion. If  there  is  any  other  issue  in 
the  case — and  we  do  not  think  there 
is — it  arose  from  the  introduction 
in  evidence  of  what  purports  to  be  a 
portion  of  the  by-laws  of  the  de- 
fendant association,  which,  so  far 
as  material  here,  is  as  follows: 
"Limitation  of  Risk. — ^The  accident 
department  qf  the  association  does 
not  assume  any  liability  for  acci- 
dental injury  sustained  ...  if 
the  occasion  of  the  accident  be  dis- 
ease, bodily  or  mental  infirmity,  in- 
sanity" etc. 

The  defendant  introduced  exhibit 
A  in  evidence  (a  synopsis  of  the  by- 
law being  on  the,back  thereof),  it 
would  appear,  for  the  sole  purpose 
of  establishing  proof  of  this  particu- 
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lar  by-law.  The  defendant  did  not 
plead  the  by-law,  and  we  think,  in 
order  to  adduce  proof  of  it,  it  should 
have  been  pleaded  either  in  the 
original  pleading  or  by  an  amend- 
ment thereof,  or,  in  any  event,  even 
though  improperly  received  in  evi- 
dence by  reason  of  not  being 
pleaded,  if  it  were  to  be  given  any 
consideration  as  evidence,  the  de- 
fendant, at  least,  should  have  made 
a  motion  to  amend  the  pleadings  to 
correspond  with  the  proof.  No 
amendment  nor  any  such  motion 
was  made,  and  from  this  it  would 
appear  that  the  by-law  should  not 
luive  been  received  nor  admitted  as 
evidence,  and  we  so  determine.  It 
must  follow,  in  these  circumstances, 
that  the  alleged  by-law  is  no  de- 
fense, and  does  not  prevent  a  recov- 
ery on  the  policy.  1  Cyc.  288;  1  C. 
J.  494 ;  Gray  v.  National  Ben.  Asso. 
Ill  Ind,  531,  11  N.  E.  477;  Stevens 
V.  Continental  Casualty  Co.  12  N. 
D.  463,  97  N.  W.  862 ;  Ennis  v.  Re- 
tail Merchants'  Asso.  Mut.  F.  Ins. 
Co.  33  N.  D.  21,  156  N.  W.  234. 

On  the  back  of  the  policy  is  the 
following:  "The  following  is  a 
synopsis  of  the  provisions  of  the 
articles  of  incorporation  and  by- 
laws now  in  force  and  effect:  The 
right  of  any  member  to  claim  bene- 
fit or  indemnity  will  be  determined 
by  the  provisions  of  the  articles  of 
incorporation  and  the  by-laws  in 
force  at  the  time  the  accident  hap- 
pens, out  of  which  any  claim  arises." 

Assuming  for  the  present  that 
under  the  laws  of  this  state  the 
by-laws  of  the  defendant  could 
be  proved  as  a  part  of  its  contract 
or  policy  of  insurance — a  subject 
which  will  be  treated  later  in  the 
opinion — it  is  clear  that  the  identi- 
cal by-law  or  by-laws  relied  on  in 
force  at  the  time  of  the  happening 
of  ttie  accident  out  of  which  the 
claim  arises  should  be  pleaded.  To 
plead  a  synopsis  or  abbreviation  of 
it  would  not  be  sufficient,  for  those 
relying  on  its  terms  to  limit  liabili- 
ty might  omit  an  important  part  of 
it,  or  might  omit  a  part  which  to 
them  might  seem  immaterial,  and 
16  A.L.R^S. 
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yet  which  might  have  an  important 
bearing  on  their  liability. 

It  must  also  appear  by  the  plead- 
ings that  the  by-law  is  the  one  in 
effect  at  the  time  the  accident  oc- 
curs. The  synopsis  of  the  by-law 
above  set  forth,  and  contained  in 
exhibit  A,  if  it  were  ever  a  by-law, 
was  perhaps  in  force  on  the  11th 
day  of  December,  1913,  the  date  of 
the  policy.  But  the  by-laws  of  the 
company  are  subject  to  change  from 
time  to  time,  and  those  which  are 
in  force  at  the  time  of  the  accident 
are  the  ones  only  which  are  opera- 
tive. 

It  was  approximately  six  years 
from  the  date  of  exhibit  A  until  the 
accident.  The  above  by-law  may 
have  been  entirely  changed  or  elimi- 
nated, or  another  of  entirely  differ- 
ent meaning  and  phraseology  en- 
acted since  that  time,  which  in  that 
event  would  be  the  one  in  effect  at 
the  time  of  the  accident.  In  that 
case  the  above  by-law  would  be  of 
no  force  nor  effect.  So  that  it 
would  appear  that  it  was  incumbent 
on  the  defendant,  not  only  to  plead 
the  above  by-law  in  full,  but,  as 
well,  to  adduce  competent  evidence 
to  show  that  it  was  in  full  force  and 
effect  at  the  time  of  the  accident. 
There  was  no  foundation  laid  for 
any  such  proof,  and  no  competent 
evidence  of  the  actual,  complete  by- 
laws, if  any,  in  force  at  the  time  of 
the  accident. 

The  general  rule  is  that,  if  the 
defendant  desired  to  assert  nonlia- 
bility on  the  policy  by  reason  of  the 
protection  afforded  it  by  certain  by- 
laws   or   provisos   or  conditions 
which  are  claimed 
to  be  a  part  of  the  bnrden*o( 
policy,  or  referred  S^VS-V'.**" 
to  and  claimed  to 
be  made  a  part  of  it,  they  should  be 
fully  pleaded,  and  established  by 
competent  evidence. 

A  pleading  of  the  synopsis  is  not 
sufficient,  nor  are  the  conclusions  of 
the  pleader,  as  drawn  from  and 
based  on  the  by-law,  proviso,  etc. 
It  would  appear  that  the  admission 
in  evidence  of  the  synopsis  of  the 
1^-law  above  mentioned  was  not 
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evidence  of  a  by-law  in  force  at  the 
'  time  of  the  accident. 

Furthermore,  if  the  by-law  were 
properly  pleaded  and  proved,  it  still 
would  not  be  effective  to  avoid  lia- 
bility on  the  policy,  as  it  is  contrary 
to  the  specific  provisions  of  §  6638, 
Comp.  Laws  1913,  which,  so  far  as 
material  here,  is  as  follows : 

*'No  policy  of  insurance  against 
loss  or  damage  by  the  sickness, 
bodily  injury,  or  death  by  accident 
of  the  assured  shall  be  issued  or  de- 
livered in  this  state  if  it  contajn 
any  of  the  following  provisions." 

Subdivision  2:  "A  provision  re- 
ferring to  the  constitution,  by-laws 
or  rules  of  the  company  or  associa- 
tion or  attempting  to  make  the  same 
a  part  of  the  policy." 

The  other  subdivisions  of  the  sec- 
tion need  not  be  here  considered. 

It  is  clear  from  the  above  section 
that  the  by-law  could  not  become  a 
part  of  the  policy.  Such  a  provi- 
sion, if  inserted  in  it  or  attached  to 
it,  is  absolutely  void  and  of  no  effect. 
Evidence  of  it  should  not  have  been 
received,  and  it  could  not  be  pleaded 
nor  in  any  manner  used  as  a  de- 
fense. The  by-law  being  prohibited 
by  law  from  becoming  a  part  of  the 
policy,  it  is  for  that  reason  void,  and 
for  the  same  reason  is  void  as  being 
against  public  policy. 

The  legislature,  in  enacting  the 
above  law,  intended,  no  doubt,  to 
prohibit  accident  insurance  com- 
panies from  adding  subsequent  pro- 
visos or  conditions  to  a  policy, 
through  the  medium  of  by-laws  the 
enactment  and  terms  of  which  were 
consented  to  in  a  way  by  the  insured 
at  the  time  of  the  issuance  of  the 
policy.  No  doubt  the  legislature 
was  aware  that  this  practice  had 
been  resorted  to,  to  such  a  degree 
that  it  in  effect  destroyed  the  con- 
sideration for  the  payment  of  the 
premium.  In  other  words,  the  legis- 
lature, no  doubt,  was  aware  of  a 
practice  among  insurance  com- 
panies writing  the  class  of  insur- 
ance specified  in  the  section  above 
mentioned,  whereby,  subsequent  to 
the  date  of  issue  of  the  policy,  it 
was  practically  made  worthl^  to 
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the  insured  by  the  incorporation 
therein  of  new  provisos  and  condi- 
tions through  subsequently  enacted 
by-laws  made  a  part  of  the  policy, 
by  which  they  were  largely  relieved 
of  liability.  In  other  words,  they 
greatly  decreased  the  risk,  and  thus 
made  the  policy  largely  worthless  to 
the  insured  or  the  beneficiary;  or 
perhaps  the  legislature  acquired 
knowledge  that  such  insurance  com- 
panies were  making  immense  profits 
by  these  various  practices,  now  pro- 
hibited by  the  law,  which,  when 
permitted,  assisted  tiie  company  to 
avoid  a  large  portion  of  *it8  risks. 
Whatever  may  have  btien  the  cause 
which  moved  the  legislature  to  enact 
the  law,  it  has  done  so,  and  its  act  in 
that  regard  would  seem  to  be  one  of 
wisdom,  founded  on  a  sound  public 
policy,  and  intended  to  protect  the 
insured  against  imnofiitions  which 
are  prohibited  by  the  law. 

Whether  the  contract  is  an  Iowa 
contract  is  not  a  matter  pleaded  or 
proved.  That  should  have  been 
done  if  defendant  desired  to  avail 
itself  of  any  benefit  or  advantage  in 
that  regard.  Having  failed  to  do 
so,  it  waived  them.  In  the  absence 
of  pleading  and  proof  to  the  con- 
trary, it  should  be  deemed  a  North 
Dakota  contract,  and  the  laws  of 
this  state  are  applicable  to  it  in  de- 
termining its  legal  effect. 

It  is  not  necessary  here  to  deter- 
mine what  application  the  above 
section  would  have  if  the  contract 
had  been  properly  asserted  and 
proved  to  be  an  Iowa  contract.  That 
question  is  not  in  this  case,  and 
needs  no  further  consideration.  It 
is  proper  here  to  consider  the  only 
defense  interposed,  which  is  to  the 
effect  that'  the  insured  came  to  his 
death  by  wilful  and  premeditated 
self-destruction  with  suicidal  intent. 
We  are  clearly  of  the  opinion  that 
this  defense  must  fail  for  want  of 
proof.  The  evidence  clearly  tends 
to  show  that  the  insured  took  his 
life  while  not  in  the  possession  of 
his  mental  faculties,  and  when  they 
were  disordered,  and  thus  his  mind 
was  unsound  and  not  In  a  condition 
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to  reason;  in  other  words,  he  was 

then  violently  insane. 

Further  proof  of  insanity  is  af- 
forded by  the  physical  facts,  for  it 
would  appear  to  a  reasonable  mind 
that  no  person  possessed  of  any  rea- 
son, or,  in  other  words,  unless  whol- 
ly insane,  could  terminate  his  own 
life  in  such  a  cruel,  inhuman,  and 
fiendish  manner.  The  testimony 
shows  that  the  body  was  found  on 
one  side  of  one  of  the  rails  of  the 
railroad,  and  the  head  on  the  other 
side  of  it,  indicating  that,  if  he  com- 
mitted suicide,  he  placed  his  body 
in  such  position  on  the  rail  that  the 
wheels  of  one  of  the  trucks  of  a  car, 
which  was  part  of  a  moving  train, 
would  pass  over  his  neck,  and  thus 
sever  the  head  from  the  body, 
which  was  virtually  what  happened. 
It  may  also  be  noted  that  the  de- 
fendant, in  attempting  to  prove  the 
by-law,  in  effect  conceded  the  in- 
sanity. 

We  are  of  the  opinion  that  the 
evidence  is  in  such  state  as  to  show 
that  the  insured,  at  the  time  he  de- 
stroyed his  own  life,  was  so  insane 
as  not  to  comprehend  the  nature  of 
the  act  or  of  the  physical  result 

which  would  flow 
^&it,'^       from  it,  and  for  this 

reason  his  suicide 
was  caused  by  accidental  means 
within  the  meaning  of  this  policy. 
Insuring  against  bodily  injuries 
from  external,  violent,  and  acci- 
dental means.  Tuttle  v.  Iowa  State 
Traveling  Men's  Asso.  132  Iowa, 
652,  7  L.Rji..(N.S.)  223,  104  N. 
W.  1131 ;  Accident  Ins.  Co,  v.  Cran- 
dal,  120  U.  S.  527,  30  L.  ed.  740.  7 
Sup.  Ct.  Rep.  685;  Blackstone  v. 
Standard  Life  &  Acci.  Ins.  Co.  74 
Mich.  692,  3  L.R.A.  486,  42  N.  W. 
166;  Grand  Lodge,  I.  O.  M.  A.  v. 
Wieting,  168  III.  408,  61  Am.  St. 
Rep.  123,  48  N.  E.  69. 

Here  we  will  consider  another  im- 
portant feature  of  this  case.  Dr. 
C.  A.  Campbell,  a  duly  licensed 
and  practising  physician  of  Ashley, 
North  Dakota,  the  village  where  the 
accident  happened,  testified  as  a 
witness  on  behalf  of  plaintiff.  The 
evidence  shows  he  examizied  the 
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dead  body  of  Fred  J.  Bodman.  In 
addition  to  other  testimony,  he 
stated  that  the  jaw  was  broken,  and 
that  there  were  several  contusions 
and  bruises  on  one  side  of  the  face; 
that  the  angle  of  the  right  lower 
jaw  was  broken. 

His  further  testimony,  in  the 
form  of  questions  and  answers,  is 
as  follows : 

Q.  From  the  position  that  you 
saw  the  head,  and  from  its  location 
adjacent  to  the  rail,  what  would  you 
say  caused  the  fracture  of  the  jaw? 

A.  I  couldn't  say,  except  Uiat  the 
jaw  had  been  hit. 

Q.  Might  not  th&t  have  happened 
by  the  pressing  down  of  the  wheel 
upon  the  neck  and  pressing  the  head 
and  jawbone  into  the  cinders  and 
track? 

A.  That  wouldn't  be  the  easiest 
way  of  explaining  it. 

Q.  How  would  you  explain  that? 

A.  I  should  fancy  that  he  was 
struck  first  by  some  projecting  iron 
or  thing. 

Q.  You  mean  to  say  that  from 
the  position  of  that  body  that  he 
might  have  been  struck  by  some- 
thing besides  the  car  wheel? 

A.  Yes,  sir. 

Q.  There  is  nothing  that  I  can 
think  of  on  a  car  that  would  hit  him 
there,  and  at  the  same  time  cut  off 
his  head  and  break  the  jaw.  Do 
you  think  that  that  blow  to  the  jaw 
might  have  taken  place  and  broken 
the  jaw  before  the  head  was  cut  off? 

A.  It  might  have  been. 

Q.  Was  that  a  serious  event,  that 
breaking  of  the  jaw? 

A.  If  the  person  were  alive ;  yes. 

Q.  From  t^e  position  of  the  body 
you  would  not  think  that  that  in- 
jury to  the  jaw  resulted  from  any 
other  cause  than  the  passing  of  the 
wheel  over  the  neck,  would  you? 

A.  The  break  of  the  jaw  was  not 
caused  by  the  severing  of  the  neck; 
something  hit  him. 

Dr.  Campbell  was  a  disinterested 
witness.  His  evidence,  above  set 
forth,  is  of  a  substantial  character, 
and  sufficient  to  show  that  in  some 
unaccountable  and  unknown  man- 
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ner  the  insured  was  struck  by  some- 
thing besides  the  car  wheel ;  and  the 
jury,  from  the  evidence  above  set 
forth,  could  draw  the  conclusion 
that,  from  being  struck  on  the  jaw 
with  such  force  as  to  break  it,  he 
was  thereby  thrown  on  the  rail  and 
further  injured,  as  the  evidence 
shows.  In  other  words,  the  testi- 
mony of  Dr.  Campbell  in  this  re- 
gard is  substantial  in  character  and 
sufficient  to  sustain  the  verdict  of 
the  jury. 

It  will  also  be  noticed  that  no- 
where does  the  defendant  claim  that 
the  evidence  is  insufficient  to  sus- 
tain the  verdict.  But,  if  the  defend- 
ant had  assigned  as  a  cause  for 
reversal  of  the  judgment  the  insuffi- 
ciency of  the  evidence  to  sustain  the 
verdict,  the  general  rule  is  well  set* 
tied  on  an  appeal  from  a  judgment 
entered  on  a  verdict  that,  if  there  is 
any  substantial  evidence  to  sustain 
the  verdict,  the  judgment  should  be 
affirmed.  That  rule  is  applicable 
here,  and,  applied,  the  evidence  of 
Dr.  Campbell  is  sufficient  to  sustain 
the  verdict. 

There  is  error  assigned  by  reason 
of  the  court  having  given  a  certain 
instruction,  and  particular  stress  is 
placed  on  the  following  part  of  it: 
"If  you  find  that  he  was  impelled  to 
an  act  of  self-destruction  by  an  in- 
sane impulse  which  the  reason  that 
was  left  in  him  did  not  enable  him 
to  resist,  or  if  his  reasoning  powers 
were  so  far  overcome  by  his  mental 
condition  that  he  could  not  exercise 
his  reasoning  faculties  on  the  act 
which  he  was  about  to  do,  the  com- 
pany is  liable." 

Other  extracts  from  the  instruc- 
tion are  as  follows : 

"I  instruct  you  further,  gentle- 
men, in  connection  with  this  matter, 
that  the  only  defense  that  the  de- 
fendant has  interposed  to  the  de- 
mand of  the  plaintiff  is  that  the 
death  of  Mr.  Bodman,  while  ad- 
mitted, was  not  accidental,  but  was 
self-inflicted,  and  was  what  is  ordi- 
narily termed  suicide.  In  this  con- 
nection, you  are  instructed  that,  if 
you  find  that  the  deceased,  Fred  J. 
Bodman,  did  place  himself  upon  the 


rail  where  the  wheels  of  the  train 
were  about  to  pass,  you  must  deter- 
mine whether  or  not  he  was  insane 
or  sane  at  the  time.  If  you  do 
find  that  he  placed  himself  in  the 
way  of  the  train  and  he  was  a  sane 
man  at  that  time,  then  the  death 
was  not  accidental,  and  under  those 
circumstances  your  verdict  should 
be  for  the  defendant.  If,  however, 
you  find  that  he  did  place  himself 
in  the  way  of  the  train,  but  he  was 
at  that  time  insane,  and  that  his  act 
was  the  mad  act  of  a  man  bereft  of 
his  reason,  then  the  death  was  an 
accident,  and  you  should  find  for  the 
plaintiff  and  against  the  defendant. 

"In  other  words,  self-destruction 
of  a  sane  man  Imowingly  and  delib- 
erately making  way  witii  himself  is 
not  an  accident,  but  the  self-de- 
struction of  a  man  whose  mind  is 
deranged  and  whose  reason  is  gone, 
when  the  self-destruction  results 
from  such  insanity,  is  accidental. 

"I  iffstruct  you  further,  gentle- 
men, that  it  is  not  every  kind  or  de- 
gree of  insanity  which  will  so  far 
excuse  the  party  taking  his  own  life 
as  to  make  the  company  insuring 
him  liable.  To  do  that  the  act  of 
self-destruction  must  have  been 
caused  by  insanity,  and  the  mind  of 
the  deceased  must  have  been  so  far 
deranged  as  to  make  him  incapable 
of  using  rational  judgment  in  re- 
gard to  the  act  wMch  he  was  com- 
mitting." 

The  instruction  is  too  lengthy  to 
set  out  in  full,  but  sufficient  has 
been  above  set  forth  to  demonstrate 
that  it  was  quite  comprehensive. 
We  think,  as  a  whole,  it  fully  and 
fairly  states  the  law  applicable  to 
the  issues  involved  in  the  case.  It 
is  therefore  clear  to  our  minds  that 
there  was  no  reversible  error  in 
giving  the  instruction^  nor  was 
there  reversible  error  in  refusing 
to  give  the  instruction  requested  by 
the  defendant,  the  contents  of 
which  are  as  follows: 

"The  jury  are  instructed  that  by 
the  terms  of  the  insurance  contract 
upon  which  this  action  i  based,  and 
which,  is  in  evidence  before  you,  it 
is  provided,  among  otiier  things. 
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that  the  defendant  insurance  com- 
pany does  not  assume  any  liability 
for  deatii  resultins:  from  accident 
occasioned  by  mental  infirmity  or 
insanity;  and  I  instruct  you  that, 
this  beinsr  a  part  of  the  insurance 
contract,  it  is  binding  upon  tiie  par- 
ties thereto,  and  that  therefore  in 
this  case,  if  you  should  find  that  the 
deceased,  Fred  Bodman,  came  to  his 
death  by  his  own  act  of  self -destruc- 
tion, even  if  you  should  also  find 
that  his  act  in  taking  his  own  life 
was  due  to  disease,  or  mental  or 
bodily  infirmity,  or  insanity,  or  fits, 
yet  tbere  could  be  no  recovery  in 
this  case  by  plaintiff,  and  that  be- 
cause of  the  terms  of  the  insurance 
contract  above  mentioned. 

"I  instruct  you,  gentlemen  of  the 
jury,  that  there  is  just  one  question 
for  you  to  determine  in  this  action, 
and  that  is :  Did  the  deceased,  Fred 
Bodman,  come  to  his  death  from  an 
act  of  self-destruction,  or,  in  other 
words,  did  he  commit  suicide?  If 
you  should  find  that  he  did  not 
commit  suicide,  then  your  verdict 
should  be  for  the  plaintiff;  but,  on 
the  other  hand,  if  you  should  find 
from  the  evidence  that  he  did  com- 
mit suicide,  then  the  plaintiff  cannot 
recover,  and  your  verdict  must  be 
for  the  defendant" 

The  court,  in  its  general  instruc- 
tion, did  submit  to  the  jury  the 
question  of  whether  the  insured 
committed  suicide  while  sane,  and 
gave  full  instructions  covering  that 
question.  The  court  properly  re- 
fused to  give  the  remainder  of  the 
instruction  for  the  reason  that  the 
defendant  did  not,  and,  further, 
could  not,  plead  and  prove  as  a  de- 
fense that  the  act  of  suicide  was 
committed  while  the  insured  was  in- 
sane. 

We  have  above  analyzed  these 
questions  quite  fully,  and  have 
shown  that  such  a  condition,  con- 
tained in  a  by-law,  would  be  con- 
trary to  the  laws  of  this  state.  In 
short,  by-laws,  in  this  class  of  in- 
surance, cannot  in  this  state  be  in- 
terposed as  a  defense  to  a  liability 
on  the  policy,  if  they  are  against  the 
law,  and  hence  against  public  poli- 
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cy.  They  cannot  be  made  a  part  of 
the  policy  by  a  provision  referring 
to  the  constitution,  by-laws,  or  rules 
of  the  company  attempting  to  make 
the  same  a  part  of  the  policy. 

The  instruction  requested  was 
contrary  to  the  law  above  men- 
tioned, and  hence  the  court  did  not 
err  in  refusing  to  give  it.  The  in- 
struction requested  also  related  to 
issues  not  formed  by  the  pleadings, 
and  was  properly  denied. 

The  verdict  is  not  contrary  to  the 
evidence,  and  there  was  no  error  in 
the  court  denying  defendant's  mo- 
tion for  a  new  trial. 

The  order  and  judgment  of  the 
court  appealed  from  are  affirmed. 

Respondent  is  entitled  to  his  stat- 
utory costs  and  disbursements  on 
appeal. 

Christianson,  J.,  concurring  spe- 
cially : 

This  is  an  action  upon  an  accident 
insurance  contract.  The  complaint 

alleges : 

"(1)  That  he  (Weber)  is  the 
duly  appointed,  qualified,  and  act- 
ing guardian  of  the  estates  of  Fred 
Bodman,  Estelle  Bodman,  Esther 
Bodman,  Maxine  Bodman,  and  My- 
ron Bodman,  who  are  the  infant 
children  of  Fred  J.  Bodman,  de- 

"(2)  That  during  the  lifetime  of 
the  said  Fred  J.  Bodman  he  was  the 
holder  of  a  policy  issued  by  the  de- 
fendant^ which  is  an  accident  insur- 
ance corporafaon,  in  which  said 
policy  the  said  defendant  did  insure 
the  said  Fred  J.  Bodman  against  in- 
jury or  death  by  violent,  external, 
and  accidental  means,  and  that  said 
policy  was  fully  paid  up  and  in  full 
force  and  effect  upon  the  12th  day 
of  May,  1919. 

"(3)  That  the  wards  of  the 
plaintiff  hereinbefore  named  are 
the  beneficiaries  named  in  the  said 
policy,  and  are  entitled  to  the  full 
benefit  of  all  the  provisions  thereof. 

"(4)  That  on  the  said  12th  day 
of  May,  1919,  the  said  Fred  J.  Bod- 
man came  to  his  death  by  external, 
violent,  and  accidental  means,  to 
wit,  by  being  run  over  and  decapi- 
tated by  a  railroad  train. 
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"(5)  That  the  amount  payable 
under  the  terms  of  the  said  policy 
in  case  of  accidental  death  of  the 
said  Fred  J.  Bodman  is  the  sum  of 
$5,000. 

"(6)  That  no  part  of  the  same 
has  been  paid  to  the  wards  of  plain- 
tiffs, nor  to  anyone  authorized  to 
receive  the  same  in  their  behalf." 

The  defendant  in  its  answer  ad- 
mitted the  allegations  of  para- 
graphs 1,  2,  6,  and  6  of  the  com- 
plaint. The  answer  also  contained 
the  following  allegation:  "Further 
answering,  it  alleges  that  the  death 
of  the  said  Fred  J.  Bodman  was  not 
caused  by  external,  violent,  and  ac- 
cidental means,  but  was  caused  by 
the  wilful  and  premeditated  self- 
destruction  of  the  said  deceased 
with  suicidal  intent,  and  was  due 
wholly  to  his  own  acts,  and  not  to 
the  acts  of  any  other  person  or 
agency," 

The  action  was  tried  to  a  jury 
upon  the  issues  framed  by  these 
pleadings.  The  jury  returned  a 
verdict  in  favor  of  the  plaintiff. 
The  defendant  moved  for  a  new 
trial  on  the  grounds:  That  the  ver- 
dict is  contrary  to  the  evidence; 
that  the  verdict  is  contrary  to  the 
court's  instructions;  that  the  court 
erred  in  giving,  and  in  refusing 
to  give,  certain  instructions  to  the 
jury.  The  motion  for  a  new  trial 
was  denied,  and  the  defendant  has 
appealed  to  this  court  from  the 
judgment  and  from  the  order  deny- 
ing a  new  trial.  While  the  defend- 
ant specified,  in  the  language  of  the 
statute,  as  grounds  for  a  new  trial, 
that  the  verdict  was  contraiy  to  the 
evidence  and  contrary  to  the  court's 
instructions,  these  grounds  were  ap- 
parently abandoned,  and  the  only 
question  presented  on  this  appeal 
is  whether  the  trial  court  erred  in 
giving  and  in  refusing  to  give  cer- 
tain instructions.  The  insbructions 
given  and  refused  upon  which  error 
is  predicated  relate  to  the  question 
whether  the  deceased  was  sane  or 
insane  at  the  time  of  his  death. 
The  trial  court  instructed  the  jury 
thus :  "If  you  find  that  he  was  im- 
pelled to  the  act  of  self-destruction 


by  an  insane  impulse  which  the  rea- 
son that  was  left  in  him  did  not  en- 
able him  to  resist,  or  if  his  reason- 
ing powers  were  so  far  overcome  by 
his  mental  condition  that  he  covdd 
not  exercis^  his  reasoning  faculties 
on  the  act  ii^ch  he  was  about  to 
do,  the  company  is  liable." 

The  defendant  requested  that  the 
jury  be  instructed  that  by  the 
terms  of  the  insurance  contract,  "the 
defendant  insurance  company  does 
not  assume  any  liability  for  death 
resulting  from  accident  occasioned 
by  mental  infirmily  or  insanity,  .  .  . 
and  that  therefore,  in  this  case,  if 
you  should  find  that  the  deceased, 
Fred  Bodman,  came  to  his  death  by 
his  own  act  of  self-destruction,  even 
if  you  should  also  find  that  his  act  in 
taking  his  own  life  was  due  to  dis- 
ease, or  mental  or  bodily  infirmity, 
or  insanity,  or  fits,  yet  there  could  be 
no  recovery  in  this  case  by  the  plain- 
tiff, and  that  because  of  the  terms 
of  the  insurance  contract." 

The  trial  court  refused  to  give 
this  instruction. 

It  will  be  noted  that  the  requested 
instruction  refers  to,  and  purports 
to  be  based  upon,  certain  provisions 
of  the  insurance  contract  involved 
in  this  suit.  The  defendant  does 
not  challenge  the  correctness  of  the 
rule  announced  in  the  instruction 
given  by  the  trial  court,  considered 
as  an  abstract  proposition.  On  the 
contrary,  it  admits  on  this  appeal 
that  the  authorities  sustain  the  rule 
that  death  from  suicide  is  caused  by 
accidental  means,  within  the  mean- 
ing of  a  policy  of  insurance  against 
bodily  injuries  from  "external,  vio- 
lent, and  accidental  means,"  if  the 
insured  was  at  the  time  of  the  act 
so  insane  that  he  did  not  understand 
the  nature  of  the  act,  or  that  death 
would  result  therefrom.  But  ap- 
pellant contends  that  this  rule  is  not 
applicable  In  this  case,  for  the  rea- 
son that  the  poli<^  here  involved 
contained  a  provision  that  "the  ac- 
cident department  of  the  associa- 
tion does  not  assume  any  liability 
...  if  the  occasion  of  the  accident 
be  .  .  .  insanity."  Hence,  in 
considering   appellant's  spedfica- 
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tions  of  error,  the  first  pertinent 

question  to  determine  is  whether  its 
premise  is  correct,  viz.,  whether  the 
insurance  contract  in  suit  contains 
the  provision  defendant  asserts  that 
it  contains. 

It  will  be  noted  that  the  com- 
plaint did  not  purport  to  set  out  the 
policy  or  the  terms  and  conditions 
thereof.  The  complaint  merely- 
averred  that  the  deceased  was  the 
holder  of  an  accident  policy  issued 
by  the  defendant,  whereby  he  was 
insured  "against  injury  or  death  by 
violent,  external,  and  accidental 
means/'  The  only  issue  tendered 
by  the  answer  was  as  to  the  charac- 
ter of  the  death.  The  answer  al- 
leged affirmatively  '*that  the  death 
was  not  caused  by  external,  violent, 
and  accidental  means,  but  was 
caused  by  the  wilful  and  premedi- 
tated self-destruction  of  the  said  de- 
ceased with  suicidal  intent,  and  was 
due  wholly  to  his  own  acta  and  not 
to  the  acts  of  any  other  person  or 
agency."  There  was  not  even  an 
intimation  in  the  answer  that  the 
policy  contained  a  provision  reliev- 
ing the  defendant  from  liability 
from  accidents  occasioned  by  in- 
sanity. But  the  defendant  contends 
that,  regardless  of  the  issues  framed 
by  tiie  pleadings,  the  defendant  be- 
came entitled  to  the  benefit  of  the 
provision  in  the  policy,  and  to  have 
appropriate  instructions  given  as 
regards  thereto,  by  reason  of  the 
evidence  admitted  upon  the  trial  of 
the  case. 

Let  us  see  how  well  this  conten- 
tion is  founded.  At  the  commence- 
ment of  the  trial  the  parties  entered 
into  the  following  stipulation : 

"It  is  stipulated  by  and  between 
the  plaintiff  and  the  defendant  that 
the  following  facts  are  conceded  by 
both  sides  upon  the  trial  of  this  ac- 
tion: 

"I.  That  Fred  Hodman,  Estelle 
Bodman,  Esther  Bodman,  Maxine 
Bodman,  and  Myron  Bodman  are 
the  infant  children  of  Fred  J.  Bod- 
man, deceased,  and  that  Andrew 
Weber,  ^e  plaintiff  in  this  action, 
is  the  duly  appointed,  qualified,  and 
acting  guardian  of  their  estates. 
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"n.  That  the  defendant,  the  In- 
terstate Business  Men's  Accident 
Association  of  Bes  Moines,  Iowa,  is 
a  corporation  engaged  in  the  busi- 
ness of  insurance  against  accident, 
and  that  during  the  lifetime  of  Fred 
J.  Bodman  the  defendant  issued  a 
policy,  in  which  policy  it  insured  the 
said  Fred  J.  Bodman  against  injury 
or  death  by  violent,  external,  and 
accidental  means,  and  that  said 
policy  was  fully  paid  up  and  in  full 
force  and  effect  on  the  12th  day  of 
May,  1919. 

"III.  That  the  wards  of  the  plain- 
tiff, hereinbefore  named,  are  the 
beneficiaries  named  in  the  said  poli- 
cy, and  are  entitled  to  the  full  bene- 
fit of  all  the  benefits  thereof. 

"IV.  That  the  amount  payable 
under  the  terms  of  the  said  policy 
in  case  of  accidental  death  of  the 
said  Fred  J.  Bodman  is  the  sum  of 
$5,000. 

"V.  That  no  part  of  the  same  has 
been  paid  to  the  wards  of  the  plain- 
tiff, nor  to  anyone  authorized  to  re- 
ceive the  same  in  their  behalf." 

In  presenting  his  case  in  chief  the 
plaintiff,  in  addition  to  the  forego- 
ing stipulation,  offered  the  testi- 
mony of  only  one  witness,  who 
testified  to  the  fact  that  the  insured, 
Fred  Bodman,  came  to  his  death  on 
May  12,  1919,  by  being  run  over 
by  a  railroad  train  at  Ashley  in  this 
state.  No  reference  was  made  to 
the  mental  condition  of  the  de- 
ceased. The  first  evidence  adduced 
by  the  defendant  consisted  of  cer- 
tain testimony  tending'  to  lay  a 
foundation  for  the.  introduction  in 
evidence  of  the  policy  of  insurance. 
The  policy  sought  to  be  and  even- 
tually admitted  in  evidence  did  not 
purport  to  be  the  original  one  issued 
to  the  deceased,  but  purported  to  be 
merely  a  copy.  Defendant's  coun- 
sel spent  much  time  and  adduced 
considerable  testimony  for  the  pur- 
pose of  laying  a  foundation  'for  the 
admission  of  the  copy  in  lieu  of  the 
original,  and  there  was  and  is  the 
gravest  doubt  if,  in  fact,  a  sufficient 
foundation  was  laid  to  justify  the 
admission  of  the  copy.  At  all 
events  the  question  which  must 
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have  been  uppermost  in  the  mind 
of  the  trial  judge  at  the  time  waa 
whether  a  sufficient  foundation  had 
been  laid  to  admit  the  proffered  ex- 
hibit at  all.  The  face  of  the  policy 
received  in  evidence  was  as  follows: 

"Number  66,707. 

"Not  Exceeding  $6,000. 
"Certificate  of  Membership. 
"Interstate  Business  Men's  Accident 
Association  of  Des  Moines,  Iowa. 

"This  certifies  that  Fred  J.  Bod- 
man  is  a  member  of  the  Interstate 
Business  Men's  Accident  Associa- 
tion, and  is  entitled  to  such  benefits 
as  may  be  provided  in  and  by  the 
articles  of  incorporation  and  by- 
laws of  said  association  in  force  and 
effect  at  the  time  the  accident  occurs 
from  which  &  claim  for  benefits 
arises,  and  by  the  acceptance  of  this 
certificate  he  agrees  to  the  several 
provisions  and  conditions  of  the 
said  articles  of  incorporation  and 
by-laws  as  from  time  to  time  they 
may  be  amended  or  changed. 

"In  witness  whereof  the  said  In- 
terstate Business  Men's  Accident 
Association  at  its  home  office  in  Des 
Moines,  Iowa,  has  caused  this  cer- 
tificate to  be  signed  by  its  president 
and  secretary,  and  its  corporate 
seal  to  be  hereunto  affixed  this  11th 
day  of  December,  a.  d.  1913. 
"Ernest  M.  Brown,  Secy.  &  Treas. 

"G.  S.  Gilbertson,  President. 
"C.  P.  W.  Registered.''. 

On  the  back  of  the  certificate  is 
the  following  heading  in  large  type, 
viz.:  "The  following  is  a  synopsis 
of  the  provisions  of  the  articles  of 
incorporation  and  by-laws  now  in 
force  and  effect.  The  right  of  any 
member  to  claim  benefits  or  in- 
demnity will  be  determined  by  the 
provisions  of  the  articles  of  incorpo- 
ration and  the  by-laws  in  force  at 
the  time  the  accident  happens  out 
of  which  any  claim  arises." 

Immediately  following  this  head- 
ing is  what  purports  to  be  a  synop- 
sis of  the  provisions  of  the  articles 
of  incorporation  and  by-laws  in 
force  at  the  time  the  certificate  was 
issued.  Among  other  things  stated 
therein  is  the  following:   "The  ac- 


cident department  of  the  association 
does  not  assume  any  liability  .  .  . 
if  the  occasion  of  the  accident  be 
.   .   .  insanity." 

Immediately  following  the  synop- 
sis of  the  articles  of  incorporation 
and  by-laws,  at  the  bottom  of  the 
page,  is  the  following,  also,  printed 
in  large  type:  "A  printed  copy  of 
the  articles  of  incorporation  and 
of  the  by-laws  is  inclosed  with  this 
certificate.  The  member  should 
read  the  same  carefully,  and  inform 
himself  of  the  rights  and  duties  of 
membership.  This  duty  you  owe  to 
yourself  and  the  association." 

The  certificate  of  insurance  also 
contains  a  copy  of  the  application. 
The  original  application  was  also  of- 
fered in  evidence.  In  the  application 
no  reference  is  made  to  the  fact  that 
the  association  is  not  liable  "if  the 
occasion  of  the  accident  be  .  .  . 
suicide."  In  fact,  no  reference  is 
made  to  the  question  of  limitation 
of  liability.  The  application,  how- 
ever, contains  iMa  declaration  on 
the  part  of  the  applicant :  "I  here- 
by agree  that  I  will  accept  the  cer- 
tificate of  membership  which  may 
be  issued  to  me,  subject  to  all  the 
provisions,  conditions,  and  limita- 
tions contdned  in  the  articles  of  in- 
corporation and  by-laws  of  said  as- 
sociation, as  the  same  now  are  or 
as  they  may  .be  legally  amended  or 
changed,  and  I  agree  to  comply  with 
all  the  provisions  thereof." 

It  will  be  noted  that  the  certifi- 
cate of  membership  states  that  the 
assured  "is  entitled  to  such  benefits 
as  may  be  provided  in  and  by  the 
articles  of  incorporation  and  by- 
laws of  said  association  in  force  and 
effect  at  the  time  the  accident  oc-. 
curs  from  which  a  claim  for  bene- 
fits arises." 

These  statements  speak  for  them- 
selves. The  certificate  of  member- 
ship, by  its  express  terms,  did  not 
purport  to  be  the  whole  contract 
It  specifically  referred  to  the  arti- 
cles of  incorporation  and  the  by- 
laws as  establishing  the  essential 
elements  of  the  contract.  When  the 
contest  was  raging,  during  the  trial 
of  the  cause,  as  to  whether  the  cer- 
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tificate  should  be  admitted,  the  trial 
judge  by  a  mere  inspection  of  the 
certificate  was  advised  that  the 
benefits  conferred  upon  the  assured 
were  those  provided  in  the  articles 
of  incorporation  and  by-laws  of  the 
association  in  effect  at  the  time 
the  accident  occurred.  This  neces- 
sarily inferred  that  whatever  lim- 
itations there  were  as  to  liability 
were  also  specified  in  such  articles 
and  by-laws.  It  was  necessary  that 
the  certificate  of  membership  be 
introduced  as  a  foundation  for  the 
admission  of  the  articles  of  incor- 
poration and  by-laws.  But  there  is 
no  good  reason  why  the  trial  court 
should  have  believed  that  the  de- 
fendant, when  it  offered  the  certifi- 
cate in  evidence,  also  thereby  sought 
to  prove  the  contents  of  the  sxti- 
des  of  incorporation  and  by-laws. 
Manifestly  the  articles  of  incorpo- 
ration must  have  been  a  matter  of 
public  record  in  the  state  where  the 
association  was  incorporated;  and 
it  is  a  matter  of  common  knowledge 
that  the  by-laws  of  a  corporation 
are  generally  entered  in  some  ap- 
propriate record  of  the  corporation. 
Not  only  is  it  presumed  that  the 
ordinary  course  of  business  has 
been  followed,  but  the  very  "synop- 
sis" which  defendant  asserts  con- 
stitutes evidence  of  the  articles  of 
incorporation  and  by-laws  shows 
that  it  is  not  a  copy  thereof,  but  is 
merely  a  statement  of  conclusions 
as  to  the  contents  and  effect  of  the 
articles  and  by-laws.  It  also  shows 
that  the  articles  of  incorporation 
and  by-laws  are  not  contained  in, 
or  in  any  manner  made  i^rt  of,  the 
certificate  of  insurance,  but  are  ex- 
traneous thereto  and  were  set  forth 
in  some  other  document  inclosed 
therewith.  It  was  deemed  neces- 
sary to  conclude  the  so-called  "syn- 
opsis" by  stating  in  large  type 
that  'the  member  should  read  the 
inclosed  copy  of  tiie  articles  of  in- 
corporation and  of  the  by-laws  care- 
fully, and  inform  himself  of  the 
rights  and  duties  of  membership" 
in  the  association.  This  was  urged 
upon  him  as  a  duty  which  he  owed 
to  himself  and  to  the  aasociation. 
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Of  course,  if  the  "synopsis"  had 
been  a  copy,  or  even  a  complete 
statement,  of  the  contents  of  the 
articles  of  incorporation  and  of  the 
by-laws,  this  statement  and  caution 
would  hardly  have  been  necessary. 

In  the  circumstances,  how  can  it 
be  said  that  the  trial  court  erred  in 
not  considering  the  articles  of  in- 
corporation and  the  by-laws  of  the 
defendant  corporation  in  the  in- 
structions to  the  jury?  How  can  it 
be  said  that  the  trial  court,  in  ad- 
mitting the  certificate  of  insurance, 
must,  for  the  purposes  of  the  sub- 
mission of  the  case  to  the  jury*  be 
deemed  to  have  admitted  the  cer- 
tificate, among  others,  for  the  pur- 
pose of  proving  the  articles  of 
incorporation  and  the  by-laws  ? 
There  is  nothing  obscure  about  the 
rules  of  evidence  relating  to  the 
mode  of  proving  the  contents  of  the 
articles  of  incorporation  and  the  by- 
laws of  a  corporation.  Aside  from 
the  applicable  statutory  provisions, 
the  various  legal  treatises  deal  fully 
with  the  subject.  See  8  Enc.  Ev. 
657 ;  Jones,  Ev.  §§  200a,  522 ;  Bacon, 
Life  &  Acci.  Ins.  4tlf  ed.  §  103; 
Fletcher,  Cyc.  Corp.  §  488.  See  also 
Comp.  Laws  1913,  §§  7909,  7919, 
subd.  7. 

In  the  case  at  bar  the  defendant 
was  permitted  to  introduce  the  cer- 
tificate of  insurance  in  evidence. 
This  constituted  "an  essential  foun- 
dation for  the  introduction  of  proof 
as  to  the  contents  of  the  articles  of 
incorporation  and  of  the  by-laws. 
Whether  defendant  had  or  desired 
to  present  such  proof  was  a  matter 
for  it  to  determine.  It  failed  to 
present  such  proof.  As  the  trial 
court  said  in  a  memorandum  opin- 
ion filed  with  the  order  denying  a 
new  trial  in  this  case:  "As  the  mat- 
ter now  stands,  there  is  no  proof 
of  the  existence  or  6>ntents  of  the 
by-laws." 

This,  in  my  opinion,  correctly 
states  the  condition  as  it  existed  at 
the  time  when  the  trial  court  in- 
structed the  jury;  and  of  course  the 
instructions  given  were  properly 
limited  to  the  issues  raised  by  the 
pleadings  and  the  proof.    As  al- 
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ready  stated  under  the  pleadings, 
only  one  issue  was  presented,  name- 
ly, whether  the  death  of  the  insured 
was  occasioned  by  accidental  means, 
or  whether  such  death  was  oc- 
casioned by  "the  wilful  and  pre- 
meditated self-destruction  of  the 
said  deceased  wif^  suicidal  intent." 
Upon  this  issue  the  court  had  be- 
fore it  the  policy  of  insurance, 
which  specifically  referred  to  the 
articles  of  incorporation  and  the  by- 
laws of  the  corporation  for  the  oth- 
er elements  of  the  contract.  No 
attempt  was  made  to  prove  the  con- 
tents of  such  articles  or  by-laws. 
There  was,  however,  not  only  the 
admission  in  the  defendant's  answer, 
but  the  stipulation  made  at  the  com- 
mencement of  the  trial  that  "during: 
the  lifetime  of  Fred  J.  Bodman  the 
defendant  issued  a  policy,  in  which 
policy  it  insured  the  said  Fred  J. 
Bodman  against  injury  or  death  by 
violent,  external,  and  accidentfd 
means."  So,  leaving  wholly  on  one 
side  the  question  of  the  sufficiency 
of  defendant's  pleading  to  raise  the 
issue  of  its  limited  liability,  it  seems 
clear  to  me  that  the  trial  court  com- 
mitted no  error  in  giving  the  in- 
struction which  it  gave  and  in  re- 
fusing to  give  the  instruction  which 
defendant  requested.  The  instruc- 
tion which  it  gave  is  concededly 
correct  in  the  absence  of  evidence 
on  the  part  of  the  defendant,  show- 
ing that  its  liability  was  limited  by 
virtue  of  provisions  in  its  articles 
of  incorporation  or  by-laws.  The 
instruction  which  defendant  re- 


quested purported  to  be  based  upon, 
and  asked  that  there  be  submitted 
to  the  jury  for  consideration,  pro- 
visions of  the  by-laws  of  the  de- 
fendant corporation  which  were  not 
in  evidence.  In  other  words,  the 
trial  court  did  what  the  law  re- 
quired it  to  do — instructed  upon  the 
issues  which  were  properly  raised 
by  the  pleadings  and  the  proof,  and 
refused  to  instruct  with  respect  to 
matters  for  which  there  was  no 
basis  either  in  the  pleadings  or  in 
the  proof. 

I  concur  in  an  affirmance  of  the 
judgment  and  the  order  appealed 
from.  My  reasons  for  doing  so  are 
those  set  forth  above.  I  e^cpress  no 
opinion  upon  any  question  except 
those  discussed  by  me  in  this  opin- 
ion. 

Bronson  and  Birdzell,  JJ.,  concur. 

Robinson,  Ch.  J.,  dissenting: 

I  dissent.  In  this  case  there  has 

not  been  a  fair  trial  on  the  merits. 
There  is  a  question  as  to  whether 
or  not  the  insurance  policy  is  in  evi- 
dence. The  pleadings  are  dead 
wrong.  There  should  be  a  new  trial 
on  amended  pleadings  and  a  judsp- 
ment  based  on  real  facts,  and  not  on 
finespun  theories.  This  court 
should  see  that  the  legal  procedure 
is  not  made  a  game  of  skill  and 
chance,  and  that  a  decision  for  $5,- 
000  does  not  turn  on  the  skill  or 
adroitness  of  counsel  in  the  making 
of  stipulations,  or  in  anything  they 
may  do  or  leave  undone. 


ANNOTATION, 

Deadi  frwn  "Modde"  as  an  accident,  <Hr  doe  to  acddental 
policy  of  accidait  inmnuce. 


For  death  or  injury  resulting  from 
insured's  voluntory  act  (including  the 
taking  of  poison),  as  caused  by  acci- 
dent or  accidental  means,  see  annota- 
tion in  7  A.L.R.  1131. 

As  to  death  from  inhaling  g&a  as 
within  insurance  policy,  see  annota- 
tion in  11  A.L.R.  889. 

For  presumption  and  burden  of 
proof  as  to  accident  in  case  of  death 


from  poison,  see  annotation  in  7  A.LbR. 
1226. 

It  is  to  be  observed  that  the  anno- 
tation is  not  concerned  with  the  effect 
of  the  provision  commonly  Inserted  in 
these  policies  agrainst  suicide. 

For  constitutionality  of  statute  pre- 
cluding defense  of  suicide  in  action 
on  policy  of  life  or  accident  insurance, 
see  annotation  In  18  AX.R.  787. 
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In  a  strict  sense,  suicide  implies  a 
conscious,  intentional,  voluntary  de- 
struction of  one's  own  life.  In  a 
broader  sense,  howeyer,  the  term  in- 
cludes the  taking  of  one's  life  while 
insane,  by  acts  which,  in  case  of  a 
sane  person,  would  be  regarded  as  sui- 
cide, and  for  the  purposes  of  this  an- 
notation the  latter  meaning  is  in- 
cluded. 

The  authorities  are  in  accord  that 
death  of  an  insured  by  "suicide" 
while  insane,  and  without  any  intent 
to  take  his  own  life,  is  a  death  by 
accident,  or  by  accidental  means, 
within  the  meaning  of  an  accident 
policy — such  deatti  beinar  unexpected 
and  unintended. 

United  States^Accident  Ins.  Co. 
Crandal  (1887)  120  U.  S.  627,  80  L. 
ed.  740,  7  Sup.  Ct  Rep.  685. 

Illinois.— Grand  Lodge,  I.  0.  M.  A. 
T.  Wieting  (1897)  168  III.  408,  61  Am. 
St.  Rep.  123.  48  N.  E.  59. 

Iowa. — Tattle  v.  Iowa  State  Travel- 
ing Men's  Asso.  (1906)  132  Iowa,  652, 

7  L.RJ^.(N.S.)  223,  104  N.  W.  1131. 
Hichigan.— Blackstone  v.  Standard  ■ 

Life  &  Acci.  Co.  (1889)  74  Mich.  692, 

8  L,R.A.  486,  42  N.  W.  156. 
Minnesota. — Olsson  v.  Midland  Ins. 

Oo.  (1917)  138  Minn.  424,  165  N.  W. 
474. 

MisBourl  —  Reynolds  v.  Maryland 
Casualty  Co.  (1918)  274  Mo.  83,  201 
S.  W.  1128;  Scales  v.  National  Life  & 
Acci.  Co.  (1919)  —  Mo.  — ,  212  S.  W. 
8;  Newell  v.  Fidelity  &  C.  Co.  (1919) 
—  Mo.  — ,  212  S.  W.  991;  Brunswick 
V.  Standard  Acci.  Ins.  Co.  (1919)  278 
Mo.  154,  7  A.L.R.  1213,  213  S.  W.  45; 
Wacker  v.  National  Life  &  Acci.  Ins. 
Co.  (1919)  201  Mo.  App.  686,  213  S. 
W.  869;  AndruB  v.  Business  Men's 
Acci.  Asso.  (1920)  283  Mo.  442,  18 
A.L.R.  779,  223  S.  W.  70. 

North  Dakota.  —  Weber  v.  Inter- 
state Business  Men's  Acci.  Asso.  (re- 
ported herewith),  ante,  1390. 

WisconsiiL— Cady  v.  Fidelity  &  G. 
Go.  (1907)  184  Wis.  822,  17  L.RA. 
(N.S.)  260,  118  N.  W.  967. 

The  court  in  Andrus  v.  Business 
Men's  Acci.  Asso.  (1920)  283  Mo.  442, 
18  AX.R.  779,  223  S.  W.  70,  said: 
**Where  a  result  is  produced  by  a 
means  unexpected,  unintended,  and 


unanticipated,  it  is  accidental;  but  if 
the  act  and  the  result  produced  are 
exactly  what  was  in  accordance  with 
the  intention  of  the  actor,  it  was  not 
accidental.  In  this  case  the  plaintiff 
can  recover  only  if  death  was  pro- 
duced by  accidental  means.  If  the  in- 
sured was  sane,  fully  conscious  of  the 
effect  of  his  act,  and  consciously  in- 
tended to  inflict  death  upon  himself, 
then  death  which  he  Inflicted  in  pui^ 
suanee  of  that  intention  was  not 
accidentaL" 

And  it  will  be  observed  that  in  the 
reported  case  (Weber  v.  Interstate 
Business  Men's  Accl  Asso.  ante, 
1890)  it  was  held  that,  where  an  in- 
sured commits  suicide  while  so  insane 
as  not  to  comprehend  the  nature  of 
the  act,  nor  the  physical  result  which 
will  flow  from  it,  his  death  is  caused 
by  accidental  means  within  the  mean- 
ing of  an  accident  policy. 

And  in  Grand  Lodge,  I.  O.  M.  A.  v. 
Wieting  (1897)  168  UL  408.  61  Am.  St 
Rep.  123,  48  N.  E.  69,  the  court  stated 
that  there  is  a  substantial  concurrence 
of  Judicial  decisions  in  the  United 
States  that,  if  at  the  time  of  the  sui- 
cidal act  the  insured  was  so  affected 
with  insanity  as  to  be  unconscious  of 
the  act,  or  of  the  physical  effect  there- 
of, or  was  driven  to  its  commission  by 
an  insane  impulse  which  he  had  not 
the  power  to  resist,  the  act  of  self- 
destruction  is  regarded  as  though  it 
were  the  result  of  accident,  or  some 
irresistible  external  force. 

And  in  Blackstone  v.  Standard  Life 
&  Acci.  Go.  (1889)  74  Mich.  692,  3 
L.R.A.  486,  42  N.  W.  166,  death  caused 
by  the  cutting  of  his  own  throat  by 
the  insured  while  insane,  without 
knowing  the  result  of  his  act,  and  not 
intending  thereby  to  kill  himself,  was 
held  to  constitute  death  by  external, 
violent,  and  accidental  means  within 
the  meaning  of  the  accident  policy 
sued  on. 

But  in  Streeter  v.  Western  Union 
Mut.  Life  &  Acci.  Soc.  (1887)  65  Mich. 
199,  8  Am.  St.  Rep.  882,  31  N.  W. 
779,  it  was  held  that  the  suicide  of  the 
insured  could  not  be  considered  as  a 
death  by  accident  if  the  act  was  done 
for  the  purpose  of  self-destruction, 
and  the  insured  was  not  unconscious 
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at  the  time  of  inflictingr  the  fatal 
wound,  even  though  he  was  insane, 
and  his  insanity  was  produced  by  a 
fall  several  weeks  before  the  act  was 
committed. 

And  in  Fidelity  &  C.  Go.  v.  Wefse 
(1899)  182  ni.  496,  66  N.  E.  540,  it 
was  held  that  self-destruction  is  not 
classed  as  an  accident,  except  it  ap- 
pears that  the  suicide  was  uncon- 
scious of  the  act  or  of  the  physical  ef- 
fect thereof,  or  was  driven  to  the  com- 
mission of  the  deed  by  an  insane 
impulse  which  he  had  not  the  power 
to  resist. 

Of  course,  where  the  life  of  the  in- 
sured is  intentionally  taken  by  his  own 
voluntary  act  while  sane,  the  death 
is  not  by  accident  or  by  accidental 
means.  Tuttle  v.  Iowa  State  Travel- 
ing Men's  Asso.  (1906)  132  Iowa,  652, 
7  L.R.A.(N.S.)  223,  104  N.  W.  1131; 
Reynolds  v.  Maryland  Casualty  Co. 
(1918)  274  M(K  83,  201  S.  W.*1128; 
Scales  V.  National  Life  &  Acci.  Ins. 
Co.  (1919)  —  Mo.  — ,  212  S.  W.  8; 
Newell  V.  Fidelity  &  C.  Co.  (1919) 
—  Mo.  —,  212  S.  W.  991;  Bruns- 
wick V.  Standard  Acci.  Ins.  Co.  (1919) 
278  Mo.  154,  7  A.L.R.  1213,  213  S. 
W.  46;  Wacker  v.  National  Life  & 
Acci.  Ins.  Go.  (1919)  201  Ho.  App. 
586,  218  S.  W.  869;  Gates  v.  Travel- 


er's Ins.  Co.  (1920)  —  Mo.  App.  — , 
218  S.  W.  927;  Bayha  v.  Fidelity  &  C. 
Co.  (1920)  —  Mo.  — ,  217  S.  W.  269; 
Rollins  V.  Business  Men's  Acci.  Asso. 
(1920)  204  Mo.  App.  679,  220  S.  W. 
1022;  Andms  v.  Business  Men's  Acci. 
Asso.  (1920)  283  Ma  442,  18  A.UR. 
779,  223  S.  W.  70;  Trembley  v.  Fidel- 
ity &  C.  Co.  (1920)  —  Mo.  — ,  223  S. 
W.  887;  Woodlock  v.  ^tna  L.  Ins.  Co. 
(1920)  —  Mo.  — ,  225  S.  W.  994. 

And  that  death  by  suicide  while 
sane  would  not  be  considered  acci- 
dental is  implied  in  Merrett  v.  Pre- 
ferred Masonic  Mat  Acci.  Asso. 
(1894)  98  Mich.  388,  67  N.  W.  169,  in 
which  the  circumstances  attendingr  the 
death  of  the  insured  were  equally  con- 
sistent with  several  different  means 
of  death,  including  suicide;  and  the 
court  held  that,  until  there  was  some 
evidence  tending  to  show  that  death 
resulted  from  accident  rather  than 
from  design  or  natural  causes,  there 
was  nothing  to  go  to  the  jury. 

And  in  Bemick  v.  Illinois  Commer- 
cial Men's  Asso.  (1912)  175  UL  ApiJ. 
611,  the  uncontradicted  evidence  and 
circumstances  were  held  to  show  that 
the  insured's  injury  was  self-inflicted, 
and  not  accidental  within  the  protec- 
tion of  an  accident  insurance  policy. 

J.  T.  W, 


RE  APPLICATION  OF  CHABLKS  BARTHELMESS  et  al..  Appta., 

V. 

MORRIS  CUKOR  et  al.,.  Composinfi:  the  Municipal  Civil  Service  Commis- 
sion of  the  City  of  New  York,  Respts. 

Wew  Torle  Court  of  Appeals  — July  14,  10S1, 

(281  N.  Y.  435,  132  N.  E.  140.) 

Constitutional  law  —  arbitrary  promotion  of  soldiers  In  civU  service  — 
validity. 

1.  A  statute  making  soldiers  and  sailors  eligible  in  advance  of  others 
on  the  eligible  list  for  promotion  in  the  civil  service  violates  a  constitu- 
tional provision  that  appointment  shall  be  made  according  to  merit  and 
fitness,  to  be  ascertained  so  far  as  practicable  by  competitive  examinations, 
where  there  is  no  declaration  that  such  examination  is  hot  practicable. 

{See  note  on  this  question  beginning  on  page  1409.] 
Office  —  civil  service  —  preferences    can  add  to  the  preferences  fixed  by 
—  power  to  give.  the  Constitution  fOr  ptomotion  in  the 

2.  Neither  the  court  nor  legislature    civil  service. 
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—  military  service  as  facto  in  fitness    merit  and  fitness,  to  hi 


for  promotion. 
S.  The  legislature  may  make  mili- 
tary service  a  factor  to  be  counted  in 
determining  fitness  for  promotion  in 
the  civil  service. 

Office  —  right  to  change  positlfm  on 
eligible  list. 

4.  The  legislature  cannot  arbitrari- 
ly change  the  position  on  the  eligible 
list  of  persons  who  pass  civil  service 
examinations  under  a  constitutional 
provision  that  appointment  and  prO' 
motion  shall  be  made  according  to 


far  as  practicable  by 
aminations. 
—  discretion  of  local 
efifect  on  power  of  I 
6.  Constitutional  au : 
authorities  to  select  tli 
appointed  or  promotet 
an  eligible  list  to  be  I 
does  not  justify  the  ^1 
legislature  that  prefc 
given,    in  making 
soldiers  and  sailors  r 
the  list 


Apfbal  by  applicants  from  an  order  of  the  Appellate  I 

Supreme  Court,  First  Department,  affirming  an  order  of  s 
for  New  York  County  denying  an  application  for  a  writ  ol 
compel  defendants  to  certify  as  eligible  for  promotion  to  *: 
police  sergeant  the  first  three  names  on  the  existing  eligi 
list  for  that  position,  resulting  from  a  competitive  examinat: 
The  facts  are  stated  in  the  opinion  of  the  court. 
Messrs.  Elihn  Root,  Samuel  H.  Ord-  cases  in  which  compc 
way,  and  Albert  DeRomle,  for  appel- 
lants, and  Mr.  Nelson  S.  Spencer, 
for  Civil  Service  Re- 


amicus  curise, 
form  Association: 

Article  6,  §  9,  of  the  Constitution, 
prohibits  any  preference  in  the  matter 
of  appointment  or  promotion  in  the 
civil  service  as  the  result  of  competi- 
tive examination,  other  than  the  spe- 
cific preference  given  by  this  section 
of  the  Constitution  to  veterans  of  the 
Civil  War. 

Re  Sweeley,  12  Misc.  174,  33  N.  Y. 
Supp.  369.  afiirmed  in  146  N.  Y.  401, 
42  N.  E.  €43;  Re  Keymer,  148  N.  Y. 
219,  86  L.R.A.  447,  42  N.  £.  667;  Peo- 
ple ex  rel.  Fleming  v.  Dalton,  168  N. 
Y.  175,  62  N.  E.  1113. 

Apart  from  the  enumeration  in  the 
constitutional  provision  of  a  specific 
preference  for  Civil  War  veterans,  the 
basic  requirement  of  art.  5,  §  9,  pro- 
hibits a  statutory  exception  from  such 
provision. 

Hale  V.  Worstell,  185  N.  Y.  247,  113 
Am.  St  Rep.  89E^  77  N.  E.  1177;  Peo- 
ple ex  rel.  McClelland  v.  Roberts,  148 
N.  Y.  360,  31  L.R.A.  399,  42  N.  E.  1082; 
People  ex  rel.  Balcom  v.  Mosher,  163 
N.  Y.  32,  79  Am.  St.  Rep.  562,  57  N. 
E.  88;  Re  Beck,  135  App.  Div.  156,  119 
N.  Y.  Supp.  1028. 

The  specific  preference  given  by  the 
law  in  question  was  not  a  valid  exer- 
cise of  the  legislative  power  to  de- 
velop the  principle  of  the  constitu- 
tional provision,  or  to  provide  for 


tion  was  not  practical' 
Re  Keymer,  148  N.  "i 
447,  42  N.  E.  667. 

The  statute  conflict: 
visions  of  the  Constiti 
local  and  state  autfaoi 
of  appointment,  with 
range  of  selection. 

People  ex  rel.  Balcoc 
N.  Y.  32,  79  Am.  St.  I 
E.  88;  People  ex  rel.  I 
142  App.  Div.  122,  11; 
1027,  affirmed  in  201  I 
E.  1098;  People  ex  ri 
Stratton.  79  App.  Div, 
Supp.  269;  People  ex 
Burch,  79  App.  Div. 
Supp.  274. 

Mr.  James  S.  T.  Iviu! 
Newton. 

Messrs.  Francis  N.  II 
rill  E.  Gates,  Jr.,  for  ii 
et  al. 

Messrs.  Henry  T.  i 
Comdins  \nekeraham 
American  Legion. 

Messrs.  John  F.  (XE 
Allen,  and  Arthur  Swt 
John  P.  O'Brien,  for  r 

Cardozo,  J.,  deliver 

of  the  court: 

By  an  amendment  < 
Law,  adopted  April  1 
1920,  chap.  282,  ami 
Laws,  chap.  86,  §  24E 
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legislature  has  said  that  entrance 
into  the  military  and  naval  service 
of  the  United  States  shall  give  a 
preference  in  promotion  to  officers 
and  employees  in  the  civil  service  of 
the  state  and  of  its  civil  subdivi- 
sions. 

"Any  person  who  while  in  the 
military  or  naval  service  took  and 
passed  such  examination  [i.  e.,  an 
examination  for  promotion],  or  any 
person  who  took  and  passed  such 
examination  and  thereafter  entered 
the  military  or  naval  service  of  the 
United  States,  shall  be  placed  upon 
the  eligible  list  of  such  grade^  his 
salary  shall  be  fixed  at  the  medium 
amount  prescribed  f6r  such  grade 
and  he  shall  be  preferred  for  any 
appointment  or  promotion  there- 
after made  in  such  grade  in  the  de- 
partment in  which  he  shall  be  em- 
pbyed."  Laws  1920,  chap.  282. 

The  act  was  repealed  on  May  10, 
1920  (Laws  1920,  chap.  624,  §  2), 
with  the  proviso  that  the  repeal  was 
not  to  impair  any  rights  theretofore 
accrued  thereunder.  While  it  was 
in  force,  a  vacancy  existed  in  the 
rank  and  grade  of  police  sergeant  in 
the  ci^  of  New  York.  The  manner 
of  fiUing  that  vacancy  is  the  contro- 
versy here.  One  Cook,  a  soldier  in 
the  late  war,  who  took  a  promotion 
examination  while  in  the  military 
service,  is  on  the  eligible  list  as  No. 
524.  He  made  claim  to  a  preference 
on  April  27, 1920,  before  the  statute 
was  repealeid.  Other  soldiers,  veter- 
ans of  the  same  war,  are  also  among 
ttie  eligible,  though  their  compara- 
tive standing  is  not  stated.  The 
three  names  highest  on  the  list, 
however,  are  those  of  men  who  have 
no  record  of  service  in  Army  or  in 
Navy.  The  municipal  civil  service 
commission  is  about  to  certify  three 
names  to  the  police  commissioner  as 
eligible  for  promotion,  and  proposes 
in  so  doing  to  follow  the  statute  and' 
to  give  preference  to  the ,  soldiers. 
The  petitioners  contend  that  the 
statute  is  unconstitutional,  and  that 
the  three  names  to  be  certified  for 
promotion  are  those  whose  standing 
on  the  list  is  highest.  The  validity 


of  the  statute  is  thus  the  question 
to  be  determined. 

"Appointments  and  promotions  in 
the  civil  service  of  the  state,  and  of 
all  the  civil  divisions  thereof,  includ- 
ing cities  and  villages,  shall  be  made 
according  to  merit  and  fitness,  to  be 
ascertained,  so  far  as  practicable,  by 
examinations,  which,  so  far  as  prac- 
ticable, shall  be  competitive;  pro- 
vided, however,  that  honorably  dis- 
charged soldiers  and  sailors  from 
the  Aarmy  and  Navy  of  the  United 
States  in  the  late  Civil  War,  who  are 
citizens  and  residents  of  this  state, 
shall  be  entitled  to  preference  ^ 
appointment  and  promotion  without 
regard  to  their  standing  on  any  list 
from  which  such  appointment  or 
promotion  may  be  made."  Tliis  is 
the  command  of  the  Constitution 
(article  5,  §  9),  which,  until 
changed,  must  be  obeyed.  The 
preference  which  it  concedes  is  re- 
stricted to  veterans  of  the  Ci^ 
War.  The  statute  gives,  or  at- 
tempts to  give,  a  like  preference  to 
veterans  of  other  wars.  The  re- 
striction embodied  in  the  Constitu- 
tion was  no  hasty  inadvertence.  It 
was  established  after  long  debate. 
The  convention  was  reminded  that 
other  wars  or  other 
emergencies  might  SJRT* 


come.  With  this  re-  SS5J2^"t5Ci». 
minder  it  conced- 
ed one  preference,  and  one  on^. 
Neither  legislature  nor  court  is  com- 
petent to  add  another.  Re  Keymer, 
148  N.  Y.  219,  35  L.R.A.  447,  42  N. 
E.  667.  The  legislature  may  indeed 
say,  if  for  reasons  not  merely  ar- 
bitrary its  judgment  shall  so  dic- 
tate, that  in  one  calling  or  anoth- 
er examination  is  not  practicable. 
People  ex  rel.  Sweet  v.  Lyman,  157 
N.  Y.  368,  52  N.  E.  132;  People  ex 
rel.  Moriarty  v.  Creelman,  206  N.  Y. 
570.  576, 100  N.  £.  446.  Even  when 
it  does  not  say  this,  it  may  say  that 
military  or  naval  service  (whether 
in  the  Civil  War  or 
ebewhere)  is  some-  mTtISTm  tMtm 
thing  to  be  counted  JiJiSttoJ** 
by  the  examiners, 
l^e  experience  in  other  fields,  when- 
ever service  or  expoience  qualifies 
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for  office  or  employment.    Service    chap.  624),  and  the  pr 
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SO  considered  does  not  override  the 
results  of  competitive  examination, 
but  enters  into  the  results  as  a  con- 
tributory faptor.  A  different  situa- 
tion arises  when  service  controls  se- 
lection, irrespective  of  qualifying 
value.  It  is  the  difference  between 
an  appraisal  of  merit,  an  estimate  of 
fitness,  and  a  preference  or  bonus. 
The  Constitution  circumscribes  the 
field  of  privilege  and  favor. 

This  statute  is  not  an  estimate  of 
capacity.  It  is  the  expression  of  a 
preference.  The  legislature  has  not 
said  that  the  test  of  competitive  ex- 
amination is  impracticable,  no  m&U 
ter  what  the  position,  whenever  sol- 
diers or  sailors  are  among  the  can- 
didates for  promotion.  It  has  said 
in  effect  that,  even  though  the  test 
of  competitive  examination  be  prao* 
ticable,  soldiers  and 
sailors  shall  be 
eligible  in  advance 
of  others.  The  stat- 
ute was  so  con- 
strued at  the  appellate  division,  and 
its  entire  scheme  and  framework  ex- 
clude another  meaning.  Mere  en- 
trance into  Army  or  Navy,  and  that 
whether  voluntary  or  involuntary, 
is  made  sufficient  for  preferment. 
Neither  the  kind  nor  the  quality  nor 
the  duration  of  the  service  is  im- 
portant. There  is  not  even  the  re- 
quirement of  en  honorable  dis- 
charge. Service  for  a  month  or  a 
day  as  cook  or  as  hostler  counts  as 
much  as  service  throughout  the  war 
and  the  winning  of  a  cross  of  honor. 
The  preference  is  not  confined  to 
callings  or  positions  where  efficiency 
might  be  thought  to  be  promoted  by 
the  discipline  of  camp  or  ship.  The 
clerk  or  the  bookkeeper  is  subjected 
to  the  same  tests  as  the  policeman 
or  the  fireman.  The  myriad  offices 
and  employments  in  the  civil  service 
of  the  state  and  of  hundreds  of  mu- 
nicipal corporations,  with  all  the 
countless  exactions  and  variations 
of  their  duties,  are  classified  as  one, 
and  governed  by  a  single  rule.  If 
more  is  needed  to  disclose  the  pur- 
pose of  the  statute,  we  may  find  it 
in  the  repealing  act  (Laws  1920, 


tached.  The  legislati 
has,  in  effect,  consi 
meaning;  has  exhit 
Glared  its  plan.  As  tl 
repeal,  a  small  class 
bitrarily  chosen,  has 
with  special  privilegt 
drawn  between  veter 
upon  the  eligible  list  I 
1920,  the  date  of  the  i 
host  of  other  veteran 
upon  the  list  hereaf  tei 
receive  the  preference 
ter  are  denied.   No  c 
that  there  is  any  diffe 
these  classes  that  m 
tive  examination  less  ] 
the  one  than  for  the  o 
ticable  in  the  future, 
cable  in  the  past.  If 
once,  it  is  impractica. 
discrimination  pointf 
and  confirms  the  prefi 
In  determining  the ; 
lawmakers,    we  ha^ 
toward  determining 
Neither  expressly  no 
tion  is  the  statute  a  p 
that  the  presence  of  a 
the  candidates  make 
examination  futile.  C 
test  is  futile  does  th< 
suffer  its  rejection, 
mean  to  say  that  if 
nouncement  had  been 
control  the  judgment 
The  duty  would  still  b 
giving  efficacy  to  the  i 
the  field  of  legislative 
exercise  a  supervisory 
circumstances  of  evat 
Re  Keymer  and  Peopli 
arty  v.  Creelman,  sup 
rel.  Schau  v.  Mc Willis 
92,  99,  77  N.  E.  785. 
to  say  that  heroism  s 
more  than  knowledge 
employments  where  1 
than  knowledge,  is  tht 
dence  of  fitness.  P 
Schelpp  V.  Knox,  48  i 
62  N.  Y.  Supp.  940; 
Leary  v.  Knox,  166  ] 
L.RJ^.  589,60  N.  E.  11 
er  thing  to  say  that,  i; 
drum  work  of  life,  the 
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of  shop  and  of  office,  of  counter  and 
of  desk,  soldier  and  saflor,  irrespec- 
tive of  the  extent  and  quality  of 
their  service,  must  be  presumed  to 
have  qualifications  sufficient  to  ad- 
vance them  from  the  bottom  to  the 
top.  The  discipline  of  Army  and 
Navy,  to  justify  this  exaltation  of 
its  significance,  must  bear  some- 
thing more  than  a  remote  or  fanci- 
ful relation  to  the  duties  of  office  or 
employment.  If  that  were  not  so, 
there  might  be  discrimination  with- 
out measure.  Ex-legislators,  and 
ex-officeholders  generally,  as  well  as 
countless  other  classes,  might  plead 
the  discipline  of  the  past  as  creating 
a  presumption  of  fitness  for  the  du- 
ties of  the  future.  There  is  no  need, 
however,  to  dwell  upon  the  conse- 
quences of  an  explicit  declaration 
by  the  legislature  that  the  test  of 
competitive  examination  is  imprao 
ticable  for  some  candidates,  though 
practicable  for  others,  suitors  for 
the  same  position.  The  statute 
makes  no  such  declaration  in  terms, 
and  the  breadth  of  its  extension,  its 
undiscriminating  generality, — these 
and  other  features, — make  it  impos- 
sible that  the  declaration  be  im- 
plied. In  such  circumstances,  the 
condemnation  of  the  act  ia  written 
in  the  Constitution  in  words  too 
plain  to  be  misread.  Competitive 
examination  must  be  the  test,  if 
practicable.  Competitive  examina- 
tion has  not  been  found  to  be  im- 
practicable. The  legislature  has 
substituted  a  preference  for  a  test. 

We  are  referred  to  precedents  in 
other  jurisdictions  where  there  is 
nothing  in  the  Constitution  to  reg- 
ulate the  formation  of  the  civil  serv- 
ice. Opinion  of  the  Justices,  166 
Mass.  589,  34  L.RA.  58,  44  N.  E. 
625;  Goodrich  v.  Mitchell,  68  Kan. 
765,  64  L.RJV.  945, 104  Am.  St.  Rep. 
429,  75  Pac.  1034,  1  Ann.  Gas.  288. 
They  can  have  little  significance 
for  us.  They  show  -that  preference 
of  veterans  is  not  the  denial  to 
others  of  the  equal  protection  of  the 
law.  They  do  not  show  the  range  of 
preference  under  the  Constitution 
of  New  York.  Reward  for  military 
or  naval  service  may  seem  to  foster 


love  of  country.  Opinion  of  the  Jus- 
tices, supra.  It  may  be  an  expres- 
sion of  gratitude  and  patriotism. 
We  have  said  by  our  Constitution 
that  valor  is  not  to  be  rewarded,  nor 
patriotism  stimulated,  unless  in  sub- 
mission to  the  restraints  which  we 
have  imposed  upon  the  choice  of 
public  servants.  Re  Keymer,  supra. 
The  mandate  pf  the  people  has  ex- 
cluded sentiments  and  motives  that 
may  guide  the  judgment  of  the  law- 
makers in  jurisdictions  where  dis- 
cretion is  unfettered.  It  has  sub- 
ordinated Hexibility  and  discretion 
to  regularity  and  system. 

The  argument  is  made,  however, 
that  the  Constitution  ia  satisfied  if 
candidates  must  pass  an  examina- 
tion before  their  names  are  entered 
on  the  list,  and  that  if  only  this  is 
done  the  legislature  is  at  liberty  to 
shuffle  the  places  as  it  will.  Prefer- 
ences or  favored  classes,  it  is  said, 
may  be  created  without  limit,  if  con- 
fined to  those  who  pass.  In  that 
view,  the  eligible  list^  in  truth,  con- 
sists of  two  lists,  one  primary  and 
the  other  secondary,  one  general  and 
the  other  special.  Competition 
must  regulate  the  one,  but  favor 
may  constitute  the 
other.  We  do  not  ^S^^K^aS. 
so  read  the  simple  urt.*^*"* 
words  in  which 
the  Constitution  phrases  its  com- 
mand. The  test  is  not  merely  ex- 
amination. The  test  is  competitive 
examination.  Competition  is  use- 
less if  favor  may  reverse  the  ver- 
dict. Eligibility  counts  for  little  if 
grades  of  eligibility  may  be  estab- 
lished without  restriction.  Sublists 
may  then  be  made  up  of  one  political 
party  or  another.  The  three  lowest 
names  upon  the  list  may  be  directed 
to  be  certified  in  advance  of  the 
three  highest.  The  victory  may  go 
to  one  class,  and  the  prizes  to  an- 
other. Nothing  in  People  ex  reL 
Balcom  v.  Mosher,  163  N.  Y.  32,  79 
Am.  St.  Rep.  552,  57  N.  E.  88,  is  au- 
thority for  these  bizarre  conclu- 
sions. We  construed  the  civil  serv- 
ice section  of  the  Constitution  in  the 
light  of  another  section  (art.  10,  § 
2)  which  says  that  local  officers 
shall  be  chosen  by  the  local  authori- 
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ties.  We  said  that 
some  privilege  of  selection  on  the 
part  of  the  public  officer  who  was  to 
exercise  the  appointing  power.  The 
legislature  might  require  him  to 
make  a  choice  among  the  three 
highest  on  the  list,  but  could  not 
exclude  judgment  altogether  by  re- 
stricting him  to  the  one  that  was 
the  highest  of  the  three.  This  stat- 
ute has  another  aim.  It  is  not  ad- 
dressed exclusively  to  the  power 
that  appoints.  It  is  addressed  to 
the  power  that  certifies  the  names 
of  those  eligible  for  appointment.  It 
does  not  enlarge  the  range  of  selec- 
tion available  to  the  police  commis- 
sioner in  the  exercise  of  his  power 
to  promote.  It  circumscribes  the 
list  of  those  whom  the  examining 
officers  are  to  return  to  him  as  eligi- 
ble for  promotion.  This  is  not  to 
preserve  the  power  of  the  local  au- 
thorities to  appoint  the  local  officers. 
It  is  to  set  at  naught  the  test  of 
competitive  examination,  while  im* 
posing  new  restrictions  upon  free- 
dom of  appointment.  The  command 
of  ttie  Constitution  is  not  obeyed  by 
such  devices.  The 

i£:r:^[llr?L,  proviso  that  per- 
tfleet  on  mits  staudmg  to  be 
inverted  in  favor  of 
veterans  of  the 
Civil  War  is  significant  of  the  prohi- 
bition that  would  have  attached  if 
the  proviso  had  been  omitted.  Com- 
petition, as  far  as  practicable,  is  the 
test  for  one  list  as  for  another,  for 
sublist  as  for  principal. 

The  members  of  the  court  are  not 
oblivious  of  the  debt  of  gratitude 
that  is  due  to  the  soldiers  and 
sailors  of  the  nation  for  sacrifice  and 
service.  If  discharge  of  that  debt 
requires  a  preference  in  the  civil 
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this  implied    service,  the  people  can  so  declare. 

An  amendment  of  the  Constitution 
extending  to  veterans  of  all  wars 
the  privilege  now  enjoyed  by  veter- 
ans of  the  Civil  War  has  been  pro- 
posed by  concurrent  resolution  of 
the  legislature  (Laws  1919,  vol.  2, 
p.  1793),  and  at  the  coming  election 
will  go  before  the  voters.  This 
statute  as  it  now  stands  is  an  at- 
tempt by  imperfect  and  hasty  leg- 
islation to  anticipate  the  process  of 
orderly  amendment.  If  sustained, 
it  would  benefit,  not  veterans  gen- 
erally, but  a  small  and  arbitrary 
number.  Those  who  went  upon  the 
list  before  May  10, 1920,  and  whose 
rights  had  then  accrued,  would  be 
intrenched  behind  a  preference  in 
which  their  own  comrades  in  arms, 
going  upon  the  list  thereafter,  would 
be  incompetent  to  share.  At  the 
same  time,  in  return  for  this  dubi- 
ous and  partial  gain,  there  would 
have  been  conceded  to  the  legisla- 
ture a  power  of  discrimination  that 
might  undermine  the  civil  service 
by  injecting  beneath  its  foundations 
an  ever-widening  stream  of  favor. 
Sacrifice  and  service  will  seek  no 
reward  save  in  conformity  to  law, 
and  none  other  can  be  theirs. 

The  court  is  constrained  to  ad- 
judge that  diap.  282  of  the  Statutes 
of  1920  ignores  the  limitations  of 
the  Constitution,  and  that  the  pref- 
erence which  it  concedes  is  void. 

The  order  of  the  Appellate  Divi- 
sion and  that  of  the  Special  Term 
should  be  reversed,  with  costs  in  all 
courts,  and  the  apphcation  for  a 
mandamus  granted. 

Hiscock,  Ch.  J.,  and  Hogan,  Pound, 
Crane,  and  Andrews,  JJ.,  concur. 

Chase,  J.,  deceased. 


ANNOTATION. 

Conslitiibcmality  of  provision  of  CivQ  Service  Law  relating  to  military  or 
naval  service  ol  applicant  for  appointment  or  promotion. 


This  annotation  does  not  deal  with 
veterans'  preference  laws  generally, 
but  with  those  acts  only  which,  in 
connection  with  the  creation  of  a  civil 
16  A.L.R.— 89. 


service  system,  seek  to  give  a  prefer- 
ence based  on  military  or  naval  serv- 
ice. 

Generally  it  seems  that  the  validity 
of  a  statute  preferring  certain  persons. 
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on  account  of  military  or  naval  serv- 
ice, for  appointment  or  promotion  in 
the  civil  service  of  the  state,  depends 
on  the  character  of  the  preference 
given.  If,  in  a  jurisdiction  where  a 
civil  service  law  exists,  an  absolute 
right  to  appointment  or  promotion  is 
given  to  veterans,  without  regard  to 
the  competency  or  iitness  of  the  ap- 
plicant to  perform  the  duties  of  the 
position  sought  by  him,  or  without 
requiring  him  to  take  an  examination 
therefor,  the  statute  is  deemed  to  be 
invalid  on  the  ground  that,  in  thus 
creating  a  favored  class,  it  violates 
the  constitutional  guaranty  of  equali- 
ty of  privileges  and  immunities. 

Thus,  it  was  said  in  Brown  v.  Rus- 
sell (1896)  166  Mass.  14,  32  L.RA. 
253,  65  Am.  St.  Rep.  357,  43  N.  E.  1005, 
that  the  Massachusetts  legislature 
could  not  "censtitutionally  provide 
that  certain  public  offices  and  em- 
ployment a  which  it  has  created  shall 
be  filled  by  veterans  in  preferment  to 
all  other  persons,  whether  the  veter- 
ans are  or  are  not  found  or  thought 
to  be  actually  qualified  to  perform  the 
duties  of  the  offices  and  employments 
by  some  impartial  and  competent  offi- 
cer or  board  charged  with  some  pub- 
lic duty  in  making  the  appointments." 
Consequently  a  statute  which  pro- 
vided that  an  application  by  a  veter- 
an for  a  certain  public  office  under 
the  civil  service  of  the  state,  sworn 
to  by  him  and  certified  to  by  three 
citizens  of  good  repute,  should  entitle 
the  veteran  to  the  appoinlment  to  the 
office,  was  held  to  be  unconstitutional 
on  the  theory  that  the  Constitution 
reiuircs  that  all  persons  appointed  to 
public  office  or  employment  shall  be 
adjudged  to  be  qualified  to  perform 
the  duties  of  the  office  or  employment, 
and  that  the  statute  in  question  en- 
titled a  veteran  to  select  those  who 
were  to  certify  to  his  qualifications, 
thereby  conferring  on  him  a  particu- 
lar and  exclusive  privilege  distinct 
from  any  given  the  communily  in  ob- 
taining public  office. 

So,  where  a  state  Constitution  pro- 
hibits legislative  enactment  granting 
special  privileges  to  certain  persons 
or  a  particular  class  of  persons,  a  pro- 
vision of  the  Civil  Service  Law  giving 


to  veterans  of  the  Civil  War  a  prefer- 
ence in  appointment  is  void.  People  v. 
Chicago  Civil  Service  Comrs.  4  Chi- 
cago L.  J.  Weekly,  126. 

If,  however,  the  statute  requires  a 
veteran  to  be  eitamined  in  the  same 
manner  as  other  applicants,  and  mere- 
ly gives  a  preference  for  appointment 
over  all  other  qualified  persons,  it  is 
constitutional.  Opinion  of  Justices 
(1896)  166  Mass.  589,  34  L.R.A.  58,  44 
N.  E.  625,  wherein  it  was  said :  "Sec- 
tion 2  of  the  Statute  of  1896  author- 
izes veterans  to  apply  for  examination 
under  the  civil  service  statutes  and 
rules,  and  provides  that  if  such  vet- 
erans pass  the  examination  they  shall 
be  preferred  in  appointment  to  all 
male  p^sons  not  veterans.  The  effect 
of  the  section  is  that  the  veterans 
must  first  be  found  qualified,  by  an 
mcamination  in  accordance  with  the 
civil  service  statutes  and  rules,  to  per- 
form the  duties  of  the  office  or  em- 
ployment which  they  seek,  and  if  they 
are  found  so  qualified,  they  are  to  be 
preferred  in  appointment  to  all  other 
persons  except  women.  The  general 
court  may  have  been  of  opinion  that 
a  person  who  had  served  in  the  Army 
or  Navy  of  the  United  States  in  the 
time  of  the  War  of  the  Rebellion,  and 
had  been  honorably  discharged  there- 
from, or  who  was  a  citizen  of  Mas- 
sachusetts and  had  distinguished 
himself  by  valiant  and  heroic  con- 
duct in  the  Army  or  Navy  of  the 
United  States,  and  had  received  a 
medal  of  honor  from  the  President  of 
the  United  States,  is  a  person  who  has 
shown  such  qualities  of  character 
that  it  is  for  the  interests  of  the 
commonwealth  to  appoint  him  to  cer- 
tain offices  or  employments  in  prefer- 
ence to  other  male  persons,  if  he  is 
found  otherwise  qualified  to  perform 
the  duties.  The  general  court  may 
have  so  thought,  on  the  ground  either 
that  such  a  person  would  be  likely 
to  possess  courage,  constancy,  habits 
of  obedience,  and  fidelity,  which  are 
valuable  qualifications  for  any  public 
office  or  employment,  or  that  the  rec- 
ognition of  the  services  of  veterans 
in  the  way  provided  for  by  the  statute 
would  promote  that  love  of  country 
and  devotion  to  tiie  welfare  of  the 
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state  which  it  concerns  the  common- 
wealth to  foster.  If  such  was  the 
opinion  of  the  general  court,  we  caiH 
not  say  that  it  was  beyond  its  con- 
stitutional power  to  enact  this  sec- 
tion.  Of  the  wisdom  of  such  lesrisla' 
tion  we  are  not  made  the  judges.  The 
section  does  not  purport  to  give  an 
absolute  preference  to  veterans  witii- 
out  resrard  to  their  qualifications.'* 

Rnle  In  New  Tork. 

In  New  York,  the  Constitution  (art. 
5,  §  9)  provides  that  "appointments 
and  promotions  in  the  civil  service 
of  the  state,  and  of  all  the  civil  divi- 
sions thereof,  including  cities  and  vil- 
lages, shall  be  made  according  to 
merit  and  fitness  to  be  ascertained,  so 
far  as  practicable,  by  examinations, 
which,  so  far  as  practicable,  shall  be 
competitive;  provided,  however,  that 
honorably  discharged  soldiers  and 
sailors  from  the  Army  and  Navy  of 
the  United  States  in  the  late  Civil 
War,  who  are  citizens,  and  residents 
of  this  state,  shall  be  entitled  to  pref- 
erence in  appointment  and  promotion, 
without  regard  to  their  standing  on 
any  list  from  which  such  appointment 
or  promotion  may  be  made." 

In  the  case  of  Re  Keymer  (1896) 
148  N.  Y.  219,  35  L.R.A.  447,  42  N.  E. 
667,  t^e  foregoing  provision  was  held 
to  give  no  preference  to  veterans  of 
the  Civil  War  over  other  citizens  of 
the  state  in  examinations,  whether 
competitive  or  noncompetitive,  but  to 
mean  merely  that,  when  as  a  result 
of  examination  a  list  is  made  up  con- 
sisting of  those  whose  merit  and  fit- 
ness have  been  duly  ascertained,  then 
the  veteran  is  entitled  to  preference, 
without  regard  to  his  standing  on  the 
list.  Consequently  a  statute  provid- 
ing that,  as  to  honorably  discharged 
soldiers  and  sailors  of  the  Civil  War, 
competitive  examinations  for  appoint- 
ment in  the  civil  service  should  not  be 
deemed  practicable  or  necessary,  in 
cases  where  the  compensation  or  oth- 
er emolument  of  the  office  did  not  ex- 
ceed $4  per  day,  was  held  to  be  in 
conflict  with  the  Constitution,  and 
void.  The  court  said:  "It  seems  to 
us  clear  that  this  section  of  the  Con- 
stitution, read  according  to  its  letter 
and  spirit,  contemplates  that  in  all 


examinations,  competitive  and  non- 
competitive, the  veterans  of  the  Civil 
War  have  no  preference  over  other 
citizens  of  the  state,  but,  when  as  a 
result  of  those  examinations  a  list 
is  made  up  from  which  appointments 
and  promotions  can  be  made,  consist- 
ing of  those  whose  merit  and  fitness 
have  been  duly  ascertained,  then  the 
veteran  is  entitled  to  preference  with- 
out regard  to  his  standing  on  that 
list.  We  come,  then,  to  consider  the 
Act  of  1895,  which  provides  in  sub- 
stance that,  as  to  honorably  dis- 
charged soldiers  and  sailors  of  the 
late  Civil  War,  competitive  examina- 
tions shall  not  be  deemed  practicable 
or  necesBary,  in  cases  where  the  com- 
pensation or  other  emolument  of  the 
office  does  not  exceed  $4  per  day.  It 
is  very  clear  that  this  act  is  in  con- 
flict with  the  section  of  the  Constitu- 
tion we  have  examined  and  construed. 
In  the  first  place,  this  act  refers  only 
to  veterans  of  the  Civil  War,  and 
creates  a  favored  class.  The  veteran 
who  seeks  a  place  in  the  civil  service 
where  compensation  does  not  exceed 
per  day  Is  exempted  from  com- 
petitive examination,  while  every  oth- 
er citizen  must  submit  to  it.  This 
is  contrary  to  the  letter  and  spirit 
of  the  Constitution,  and  renders  the 
act  void." 

Likewise,  in  Re  Sweeley  (1896)  12 
Misc.  174,  33  N.  Y.  Supp.  369,  affirmed 
without  opinion  in  (1895)  146  N.  Y. 
401,  42  N.  E.  543,  a  statute  exempting 
honorably  discharged  soldiers  and 
sailors  from  the  operation  of  the 
Civil  Service  Law,  and  from  an  ex- 
amination to  test  their  fitness  in  cases 
where  they  were  applicants  for  posi- 
tions, was  held  to  conflict  with  the 
constitutional  provisions  heretofore 
quoted. 

A  statute  providing  that  whenever 
it  shall  appear,  after  a  competitive  ex- 
amination for  appointment  to  a  posi- 
tion in  the  civil  service  of  the  state 
or  of  the  cities  affected  thereby,  that 
more  than  one  honorably  discharged 
soldier  is  qualified  to  fill  the  same, 
the  board  authorized  to  report  names 
for  appointment  shall  certify  to  the 
appointing  power  all  of  such  honor- 
ably discharged  soldiers,  specifying 
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their  respective  grades,  etc.,  limiting 
such  certification,  however,  to  not 
more  than  two  names  in  excess  of  the 
number  of  places  to  be  filled,  and  in  all 
such  cases  the  appointment  shall  be 
made  from  those,  not  exceeding  three 
in  number,  so  certified,  who  are 
graded  highest  as  the  result  of  such 
examination,  has  been  held  to  violate 
the  intent  and  purpose  of  art.  5,  §  9, 
of  the  Constitution,  in  that  the  prin- 
ciple of 'competition  is  evaded*  and 
any  one  of  three  veterans  may  be 
selected  for  appointment,  instead  of 
him  who  stands  highest  among  them. 
People  ex  rel.  Drake  v.  Syracuse 
(1899)  26  Misc.  522,  57  N.  Y.  Supp. 
617. 

In  Re  Wortman  (1888)  22  Abb.  N. 
C.  137,  2  N.  Y.  Supp.  324,  decided 
prior  to  the  adoption  of  the  Constitu- 
tion of  1894,  it  was  held  that  art.  12, 
§  1,  of  the  state  Constitution,  provid- 
ing that  no  other  oath,  declaration,  or 
test  shall  be  required  as  a  qualifica- 
tion for  any  office  or  public  trust  than 
that  contained  in  the  section  of  the 
Constitution  in  question,  and  §  1  of 
the  14th  Amendment  to  the  Uniied 


States  Constitution,  prohibiting  a 
state  from  making  or  enforcing  any 
law  which  shall  abridge  the  privileges 
or  immunities  of  citizens  of  the  United 
States,  or  which  denies  to  any  person 
within  its  jurisdiction  t^e  equal  pro- 
tection of  the  law,  were  not  violated 
by  various  statutes  providing  that 
honorably  discharged  soldiers  and 
sailors  of  the  United  States  in  the 
Civil  War  should  be  preferred  for  ap- 
pointment to  positions  in  the  civil 
service  of  the  state  and  its  munici- 
palities, over  other  persons  of  equal 
standing. 

In  the  reported  case  (Babthelmess 
v.  CUKOR,  ante,  1404),  an  act  giving  a 
preference  in  promotion  to  a  person 
in  the  civil  service  of  the  state  or  one 
of  its  civil  subdivisions,  taking  an 
examination  while  in  the  military  or 
naval  service  of  the  United  States, 
or  to  a  person  entering  the  military 
or  naval  service  after  taking  such  ex- 
amination, is  held  to  violate  art.  6,  § 
9,  of  the  Constitution,  because  grant- 
ing a  preference  based  on  military 
service  other  than  in  the  Civil  War. 

L.  F.  a 


RE  WILL  OF  JOHN  DERUSSEAU,  Deceased. 
ROSE  CRAITE  et  al..  Appts. 
JOHN  MORNEAU,  Respt. 

Wiaconsin  Supreme  Court —  October  18, 

(—  Wis.  — ,  184  N.  W.  705.) 

Will  —  effect  of  epilepsy  on  testamentaiy  capacity. 

1.  Neither  insanity  nor  testamentary  incapacity  can  be  presumed  from 

the  fact  that  a  testator  has  long  suffered  from  epilepsy. 
ISee  note  on  this  question  beginning  on  page  1418.] 


— ^what  is  testamentaiy  capacity. 

2.  One  has  testamentary  capacity 
who  can  comprehend  the  condition  of 
his  property,  his  relations  to  the  per- 
sons who  are  or  should  be  the  objects 
of  his  bounty,  the  scope  and  bearing 
of  the  provisions  of  the  will,  and  mem- 
ory sufficient  to  call  in  mind,  with- 
out prompting,  the  particulars  or  ele- 
ments of  the  business  to  be  transact- 
ed, and  to  hold  them  there  a  sufficient 
length  of  time  to  perceive  at  least 


their  obvious  relations  to  each  other, 
and  to  be  able  to  form  rational  judg- 
ment in  relation  to  them. 
[See  28  R.  C.  L.  86.] 

—  undue    influence  —  reddmce  in 
family. 

3.  The  mere  fact  that  a  testator  is 
related  to  the  beneficiary  of  his  will, 
and  lives  in  his  household  for  a  month 
prior  to  the  execution  of  the  will»  does 
not  establish  undue  influence. 
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—  concealment  of  execution  of  will 
—  eflfect. 

4.  Undue  influence  on  the  part  of 
one  in  whose  favor  a  will  .is  made  on 
condition  that  he  support  testator  dur- 
ing life  is  not  shown  by  the  fact  that 
other  relatives  are,  not  informed  of 
the  arrangements,  'especially  where 
testator'had  made  the  same  offer  with- 
out success  to  another  relative. 
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—  effect  of  breach  of  contract  for 
support. 

6.  A  will  in  favor  of  one  who  agrees 
to  support  an  epileptic  for  life  will 
not  be  set  aside  merely  because,  after 
compliance  with  the  agreement  for 
nearly  five  years,  testator's  malady  be- 
comes so  bad  that  it  is  necessary  to 
place  him  in  <an  institution. 


Appeal  by  contestants  from  a  judgment  of  the  Circuit  Court  for  Bar- 
ron County  (Foley,  J.)  aflBrming  a  judgment  of  the  County  Court  admit- 
ting to  probate  an  instrument  purporting  to  be  the  last  will  and  testament 
of  John  Derusseau,  deceased.  Affirmed. 


Statement  by  Jones,  J. : 
This  is  an  appeal  from  a  judg- 
ment of  the  circuit  court  for  Barron 
county,  Honorable  W.  R.  Foley/  cir- 
cuit judge,  affirming  a  judgment  of 
the  county  court  admitting  to  pro- 
bate an  instrument  purporting  to  be 
the  last  will  and  testament  of  John 
Derusseau,  deceased.  The  will  in 
question  was  executed  on  April  29, 
1912,  the  respondent  being  named 
sole  beneficiary,  and  the  appellants, 
brothers  and  sisters  of  the  deceased, 
being  expressly  excluded.  At  the 
same  time  a  contract  was  entered 
into  between  the  respondent  and  the 
deceased,  whereby  the  respondent, 
in  consideration  of  $15  a  month  and 
his  being  named  sole  beneficiary, 
agreed  to  take  the  deceased  into  his 
home  and  provide  food,  clothing, 
and  medical  attention  for  him  dur- 
ing his  life,  and  care  for  him  as  he 
would  for  one  of  his  own  infant 
sons. 

The  deceased  lived  at  the  home  of 
the  respondent  from  the  early  part 
of  April,  1912,  until  his  removal  to 
the  Eau  Claire  Insane  Asylum,  after 
an  application  by  the  respondent,  in 
January,  1917.  In  October,  1917,  a 
brother-in-law  secured  his  release 
and  took  him  to  Rice  lake.  He  re- 
turned him  soon  after  to  the  asylum, 
but  in  December,  1917,  he  again  se- 
cured his  release  and  arranged  for 
his  care  in  a  Catholic  Sisters'  Home 
in  Dubuque,  Iowa,  at  which  place  he 
died  in  August  1918,  at  the  age  of 
thirty-nine  years.  The  deceased  had 
suffered  from  epileptic  fits  since  ear- 
ly childhood.  Because  of  this  afflic- 


tion, relatives  as  well  as  strangers 
were  reluctant  to  have  him  in  ti^ieir 
families.  As  a  consequence,  since 
the  death  of  his  mother  in  1902,  he 
had  lived  at  various  places  for  short 
terms,  sometimes  with  relatives, 
sometimes  on  the  farms  of  neigh- 
bors as  a  farm  hand,  and  a  few 
seasons  in  the  woods  with  logging 
crews.  For  approximately  two 
years  previous  to  the  making  of  the 
will  and  contract,  he  had  been  em- 
ployed on  the  farm  of  one  of  his 
brothers-in-law,  John  Dorsey,  at 
whose  request  he  was  taken  to  the 
home  of  the  respondent. 

The  heirs  at  law  objected  to  the 
probate  of  the  instrument  in  ques- 
tion as  the  will  of  the  deceased,  on 
the  ground  that  it  had  been  pro- 
cured by  undue  influence,  and  that 
at  the  time  of  its  execution  the  de- 
ceased was  of  unsound  mind  and  not 
possessed  of  sufficient  mental  capac- 
ity to  make  a  will.  There  was  tes- 
timony to  the  effect  that  E.  Craite, 
a  brother-in-law,  acted  on  various 
occasions  as  business  adviser  of  the 
deceased,  and  this  witness  claims  to 
have  influenced  him  to  make  cer- 
tain deals,  as  well  as  to  have  at- 
tended to  the  details.  There  was 
testimony  to  the  effect  that  the  re- 
spondent was  nearly  always  present 
when  any  money  was  paid  to  the 
deceased.  Several  of  the  brothers 
and  sisters  stated  that  the  deceased 
talked  and  acted  queerly  and  fool- 
ishly; that  he  was  very  forgetful, 
and  sometimes  forgot  when  he  had 
lent  money;  that  he  could  not  be 
trusted  to  do  certain  tasks  because 
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of  this  f orgetf  ulness ;  that  he  could 
not  carry  on  a  connected  conversa- 
tion, except  at  rare  intervals;  that 
no  one  seemed  to  like  to  talk  to  him 
or  be  in  his  company ;  that  some  of 
his  relatives  were  afraid  of  .him ; 
and  that  at  school  he  was  not  able 
to  learn.  Mr.  Craite  testified  that 
the  deceased  had  told  him  in  1917, 
and  after  he  had  returned  from  the 
asylum,  that  he  had  never  made  a 
will;  that,  although  he  had  made 
arrangements  with  the  respondents, 
he  wanted  the  others  to  have  equal 
shares.  Most  of  the  testimony  as  to 
the  eccentric  conduct  and  conversa- 
tion of  deceased  was  given  by  rel- 
atives interested  in  breaking  the 
will. 

The  respondent  called  several  wit- 
nesses who  testified  that  they  had 
had  business  transactions  with  the 
deceased,  in  which  he  acted  like  any- 
one else,  and  always  seemed  to  be 
able  to  look  after  his  interests.  Nu- 
merous witnesses  for  proponent  tes- 
tified that  they  noticed  nothing 
unusual  in  his  talk  or  actions,  ex- 
cept when  he  had  the  seizures;  that 
he  did  not  talk  or  act  foolishly,  ex- 
cept at  such  times;  and  that  when 
well  he  was  a  good  worker  and  could 
be  trusted.  Mr.  Whittaker,  a  notary 
public  who  conducted  an  abstract 
ofiice,  testified  to  numerous  business 
transactions  with  him  as  to  draw- 
ing satisfactions,  mortgage  assign- 
ments, and  deeds.  Sometimes  he 
would  go  to  the  office  alone;  some- 
times with  others.  These  transac- 
tions continued  from  1901  to  1912. 
Mr.  Whittaker's  evidence  was  that 
testator  was  keen  in  business  mat- 
ters. Other  disinterested  witnesses 
gave  similar  testimony  as  to  his 
business  transactions.  Other  facts 
win  be  stated  in  the  opinion. 

Mr.  M.  S.  Hines  for  appellants. 
Mr.  Arthur  E.  Coe,  for  respondent: 
A  person  who  has  epilepsy  is  not  in- 
sane. 

Jansa's  Estate,  169  Wis.  220,  171  N. 
W.  947. 

The  legal  presumption  is  in  favor 
of  sanity,  and  on  the  issue  of  sanity, 
or  insanity,  the  burden  is  upon  him 
who  asserts  insanity  to  prove  it,  and 
in  a  doubtful  case,  unless  there  ap- 


pears a  preponderance  of  proof  of 
mental  unsoundness,  the  issue  should 
be  found  the  other  way. 

Cole's  Will,  49  Wis.  182,  5  N.  W. 
346;  Chafin's  Will,  32  Wis.  557; 
Wright  V.  Jackson,  59  Wis.  682,  18  N. 
W.  486;  Gunderson  v.  Rogers,  160 
Wis.  468,  152  N.  W.  157. 

A  charge  that  a  will  was  made  as 
the  result  of  undue  influence  sounds 
in  fraud,  and  requires  that  it  be 
shown  by  clear  and  satisfactory  evi- 
dence. 

Duncan  v.  Metcalf,  154  Wis.  43,  141 
N.  W.  1002;  Re  Jackman,  26  Wis.  104; 
Armstrong  v.  Armstrong,  63  Wis.  162, 
23  N.  W.  407;  Ball  v.  Boston,  153  Wis. 
27,  141  N.  W.  8;  Winn  v.  Itzel,  125 
Wis.  19,  103  N.  W.  220;  Skrinsrud  v. 
Schwenn,  158  Wis.  145,  147  N.  W.370; 
Boardman  v.  Lorentzen,  155  Wis.  572, 
62  UR.A.(N.S.)  476,  145  N.  W.  750. 

Jones,  J.,  delivered  the  opinion  of 

the  court: 

If  it  were  not  for  the  testimony 
that  the  deceased  had  suffered  from 
epilepsy  since  childhood,  the  facts 
in  this  case  would  call  for  very  little 
discussion.  The  testimony  given  by 
relatives  as  to  the  peculiarities,  for- 
gel^ulness,  lack  of  reliability,  and 
foolishness  in  conversation  which 
they  attributed  to  the  deceased,  was 
far  outweighed  by  evidence  given 
by  disinterested  witnesses  concern- 
ing his  general  intelligence,  and 
especially  his  ability  to  attend  to  his 
business  affairs.  Except  for  an 
item  of  evidence  by  one  of  his  rel- 
atives that  he  had  forgotten  a  small 
loan  he  had  made,  there  is  no 
testimony  of  any  unwise  business 
transactions.  On  the  contrary,  the 
evidence  shows  that  by  his  industry 
and  frugality,  notwithstanding  the 
untoward  conditions  of  his  life,  he 
had  increased  his  small  inheritance 
from  $2,000  to  $3,600.  In  a  small 
way  he  had  become  a  capitalist,  and 
had  invested  and  reinvested  his 
money  with  at  least  average  pru- 
dence. It  is  true  that  sometimes  Mr. 
Craite,  his  brother-in-law,  had  ad- 
vised with  him  in  these  transac- 
tions, but  at  other  times  he  went  to 
the  conveyancer  alone,  and  seemed 
to  exercise  ordinary  business  judg'- 
ment,  axid  was  "keen  enough  to  get 
7  per  cent  when  he  could." 
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It  is  strongly  urged  by  the  appel-    of  the  will  and  the 


lants,  however,  that  any  preponder- 
ance of  the  testimony  as  to  the 
general  business  capacity  of  the  de- 
ceased is  overcome  by  the  fact  that 
he  had  been  an  epileptic  since  in- 
fancy. There  was  testimony  that  he 
sometimes  had  these  seizures  once 
or  twice  a  day,  sometimes  once  or 
twice  a  month;  that  sometimes  he 
would  be  unconscious  for  an  hour, 
sometimes  for  a  day.  Dr.  Wallis, 
witness  for  contestants,  testified 
that  the  disease  is  a  progressive  one, 
"in  which  the  seizures  become  more 
intense  and  more  frequent  until 
death  occurs,  which  usually  does 
eventually,  and  during  this  time  the 
mind  is  in  a  progressive  state  of  de- 
terioration," and  that  the  epileptic' 
seizure  is  followed  by  mental  de- 
rangement of  some  degree,  which 
may  last  from  a  few  hours  to  a  few 
day^.  The  doctor  further  testified : 
"It's  a  mental  disease,  because  it  is 
a  progressive  mental  disease,  in 
which  the  mentality  of  the  patient 
deteriorates  from  the  minute  of  the 
first  seizure  in  direct  proportion  to 
the  intensi^  and  the  frequency  of 
the  attacks,  until  the  mind  is  lost, 
or  death  ensues,  or  the  patient  is 
cured.  Those  are  the  three  condi- 
tions." 

Contestant's  counsel  rely  largely 
upon  this  testimony,  and  upon  the 
fact  that  deceased  was  committed  to 
the  insane  asylum,  as  evidence  tend- 
ing  to  establish  his  testamentary  in- 
capacily  when  the  will  was  made. 
This  commitment  was  made  four 
years  and  eight  months  after  the 
execution  of  tiie  will.  There  was  a 
little  testimony  to  the  effect  that  his 
mental  condition  was  not  very  dif- 
ferent at  the  time  of  the  commit- 
ment from  the  condition  when  the 
will  was  made.  The  evidence  is 
clear,  however,  that  the  seizures  had 
become  more  violent  at  the  later 
period,  and  he  died  about  seventeen 
months  after  the  commitment.  The 
testimony  convinces  us  that  the 
mental  and  physical  condition  of 
the  testator  had  greatly  changed  in 
the  interval  between  Uie  execution 


the  insane  asylum. 

We  have  been  su: 
that  the  effect  of 
testamentary  capacil 
seldom  passed  upon  I 
last  resort.  Only  oi 
cited  in  the  briefs  of 
Re  Lewis,  51  Wis.  10 
In  that  case,  the  gei 
showing  peculiarities 
of  mind  of  the  test 
weighty  than  in  th) 
In  that  case  the  test 
sixty  years  of  age  wli 
executed.  He  had  be 
Wisconsin  for  severa 
turned  to  the  state  i 
of  selling  his  land, 
date  March  12.  On 
he  had  been  seized 
became  unconscious 
another,  seizure  wit 
minutes  after  the  e? 
will,  and  on  the  14t 
died.  In  an  opinion 
Lyon,  the  will  was  si 
is  stated:  "It  is  d( 
the  knowledge  of  air 
son  of  ordinary  intell 
victims  of  that  mal 
retain  their  mental  f  i 
the  moment  of  attac! 
the  earlier  stages  of 
In  the  present  ca 
proof  of  any  seizure  : 
before  or  after  the  e 
will.  The  testimony 
testator  first  went 
public,  and  then  to 
prepared  the  will,  an 
sions,  in  their  judgnr 
a  normal  frame  of  m 
edly  he  had  long  bee: 
a  deplorable  menta 
there  had  probably 
pairment  of  his  mer 
fore  the  execution 
From  the  answers  f 
medical  examiners  v 
tor  Was  adjudged  ir 
gued  by  proponent's 
was  not  then  insane ; 
essary  to  decide  this 
sumptions  are  not  s 
spective,  and  even  if 
at  the  time  of  the  ( 
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does  not  follow  that  he  was  insane 
four  years  and  eight  months  before. 

Neither  insanity  nor  testamen- 
tary incapacity  can  be  presumed 

from  the  fact  that  a 
^iiiVrHy^o"'     testator    has  long 
'     suffered   from  ep- 

ilepsy.  It  IS  true 
that  such  a  condition  may  be  an  im- 
portant fact  in  connection  with  oth- 
er facts  in  the  determination  of  the 
question ;  but  it  is  a  matter  of  com- 
mon knowledge  that  many  persons 
have  long  been  the  victims  of  this 
dread  disease,  and  yet  possessed  in 
the  intervals  between  attacks  a  high 
degree  of  mental  power.  In  Ra/s 
Medical  Jurisprudence  of  Insanity^ 
it  is  said,  at  page  477:  "Zacchias 
contends  that  epileptics  should  not 
be  responsible  for  any  acts  commit- 
ted within  three  days  of  a  fit,  before 
or  after.  The  principle  is  undoubt- 
edly sound  as  it  regards  criminal 
acts;  and  certainly  civil  acts  per- 
formed within  two  or  three  days 
after  a  fit  deserve  to  be  closely 
scrutinized.  Not  infrequently,  how- 
ever, the  intellect  may  be  as  clear 
and  strong  as  usual  up  to  the  very 
moment  of  an  attack,  and  therefore 
it  would  seem  as  if  other  and  satis- 
factory reasons  should  be  required 
for  invalidating  transactions  exe- 
cuted under  such  circumstances." 

It  cannot  be  said  that,  because  a 
person  is  an  epileptic,  he  is  there- 
fore insane.'  Re  Rapplee,  66  Hun, 
558,  21  N.  Y.  Supp.  801 ;  Re  John- 
son, 7  Misc.  220,  27  N.  Y.  Supp.  649 ; 
Jansa's  Estate,  169  Wis.  220, 171  N. 
W.  947. 

There  is  no  testimony  that  the 
testator  had  hallucinations  or  delu- 
sions in  the  intervals  between  at- 
tacks. Neither  the  will  nor  the 
accompanying  agreement  was  so 
complicated  as  not  to  be  easily  un- 
derstood. We  are  convinced  from 
the  whole  testimony,  including;  that 
relating  to  epilepsy,  that  the  tes- 
tator had  sufficient  capacity  to  com- 
prehend perfectly  the  condition  of 
-what  I.  J^is  property,  his  re- 

teHtMin<>n(«rr  lations  to  the  per- 
ca-iittoKr.  gpjjg  ^Yio  were,  or 

should,  or  might  have  been  the  ob- 
jects of  his  bounty,  and  the  scope 


and  bearing  of  the  provisions  of  his 
will,  and  that  he  had  sufficient  active 
memory  to  collect  in  his  mind,  with- 
out prompting,  the  particulars  or 
elements  of  the  business  to  be  trans- 
acted, and  to  hold  them  in  his  mind 
a  sufficient  length  of  time  to  per- 
ceive at  least  their  obvious  relations 
to  each  other,  and  be  able  to  form 
some  rational  judgment  in  relation 
to  them.  We  therefore  hold,  with 
the  county  judge  and  the  circuit 
judge,  that  the  testator  was  com- 
petent to  execute  the  will  in  ques- 
tion. 

It  is  strongly  urged  by  contest- 
ants that  the  will  was  obtained  by 
undue  influence.  As  the  basis  of 
their  argument  it  is  urged  that  the 
proponent  of  the  will  sustained  a 
fiduciary  relation  toward  the  tes- 
tator. There  is  no  evidence  that  the 
proponent  had  been  the  trusted 
agent  of  the  deceased  prior  to  the 
execution  of  the  will.  On  the  con- 
trary, the  evidence  shows  that  Mr. 
Craite,  husbwd  of  one  of  the  con- 
testants, had  been  much  more  active 
than  the  proponent  in  assisting  the 
testator  in  his  business  affairs. 
Apparently  there  had  been  no  great- 
er intimacy  between  John  Derus- 
seau  and  Momeau  than  had  existed 
with  otiier  relatives.  It  is  true  the 
deceased  had  at  times  lived  with  Mr. 
and  Mrs.  Momeau ;  but  he  had  also 
at  times  lived  with  other  members 
of  his  family.  Any  inference  of  a 
fiduciary  relationship  must  rest  up- 
on the  bare  facts  of  the  relationship 
and  residence  in  the  same  household 
with  the  proponent  for  about  a 
montii  just  prior  to  the  execution  of 
the  will.  We  do  not  consider  that 
the  evidence  shows 
any  such  fiduciary 


relation  before,  or  fXJjf,*""  *" 
at  the  time  of,  the 
execution  of  the  will,  as  to  change 
the  ordinary  rule  as'  to  the  burden 
of  proof. 

As  furnishing  one  of  the  elements 
of  undue  influence,  it  is  argued  that 
the  other  relatives 
were  not  mformed  otn^uunm  er 
of  the  execution  of 
the  will.   As  bearing  on  this  sub- 
ject, it  is  an  important  fact  that  the 
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testator  had  offered  to  make  a  sim- 
ilar arrangement  by  will  to  his 
sister  Mrs.  Craite,  if  she  would 
Agree  to  support  him,  and  that  she 
had  rejected  the  offer.  His  plan  of 
disposing  of  his  property  thus  be- 
came known  to  one  of  his  sisters, 
and  perhaps  it  is  fair  to  assume  that 
it  became  known  to  the  others.  We 
do  not  believe  that,  under  the  cir- 
cumstances, it  became  the  duty  of 
the  respondent  to  discuss  the  subject 
with  other  members  of  the  family. 

It  is  urged  that  the  deceased  was 
one  easily  subject  to  undue  influ- 
ence by  others.  This  subject  is 
partly  covered  by  the  foregoing  dis- 
cussion as  to  his  competency.  There 
is  a  singular  lack  of  testimony  that 
he  had  been  influenced  against  his 
will  by  John  Momeau,  or  anyone 
else.  The  evidence  that  Mr.  Craite 
had,  in  one  or  two  instances,  given 
advice  which  ha^  been  followed,  is 
the  only  evidence  bearing  on  the 
subject. 

It  is  urged  that  John  Momeau 
showed  a  disposition  to  gain  an  un- 
due advantage,  and  that  he  had  the 
opportunity  for  so  doing.  Unless 
the  will  and  the  agreement  afford 
such  evidence,  there  is  nothing  to 
support  this  contention.  There  is 
no  evidence  of  any  importunity  on 
his  part,  nor  that  he  in  any  way 
took  any  advantage  in  his  business 
dealings  with  the  testator.  It  is 
true  that  when  the  testator  went  to 
Mr,  Whittaker  and  asked  him  to 
draw  a  will,  proponent  went  with 
him  and  heard  the  conversation. 
Mr.  Whittaker  had  long  known  that 
the  testator  had  epileptic  seizures, 
and  for  that  reason  advised  him  to 
go  to  a  lawyer  who  would  under- 
stand the  subject  better.  When  he 
went  to  Mr.  Coe,  the  proponent  was 
not  present  during  the  interview  in 
which  "the  instructions  were  given. 
Mr.  Coe  had  known  the  deceased  for 
years,  and  was  aware  of  his  afflic- 
tion. He  therefore  took  unusual 
care  to  ascertain  whether  there  was 
testamentary  capacity.  He  testified 
as  follows:  "I  did  something  on 
that  occasion  that  I  never  did  be- 
fore and  I  never  have  done  since;  I 
naade  an  effort,  by  exaiuining  this 


man^  John  Derusseau,  as  to  his  past 
history,  and  his  relatives,  and  his 
property,  to  test  his  mental  capac- 
ity, and  to  that  end  I  went  with  him 
to  the  county  judge's  office, — Judge 
Meadows  was  the  county  judge, — 
and  I  asked  him  a  lot  of  questions 
in  Judge  Meadow's  presence,  as  to 
his  history  and  his  previous  life,  and 
after  hearing  his  answers  I  returned 
to  the  office  with  him  and  then  drew 
his  will.  And  from  his  answers — 
upon  his  answers — I  base  my  state- 
ment that  he  was,  at  the  time  he 
executed  his  will,  of  sound  and  dis- 
posing mind  and  memory." 

At  this  interview  in  the  presence 
of  the  county  judge,  the  proponent 
was  not  present. 

It  is  urged  by  counsel  that  the 
will  and  accompanying  agreement 
are  evidence  of  undue  influence; 
^at  it  was  unnatural  and  unfair  to 
exclude  all  other  relatives,  and  to 
make  John  Momeau  the  sole  bene- 
ficiary under  the  will.  The  testator 
was  profoundly  conscious  of  his  sad 
condition,  and  knew  that  he  could 
not  be  a  welcome  inmate  in  the 
■households  of  his  brothers  and  sis- 
ters. His  sister,  Mrs.  Dorsey,  had 
requested  that  the  Momeaus  take 
■him  into  their  home.  Mrs.  Craite 
went  with  the  testator  to  her  sister, 
Mrs.  Morneau,  and  asked  her  to 
take  care  of  him.  We  do  not  agree 
that  it  was  unnatural  for  John 
Derusseau,  under  those  circum- 
stances, to  make  some  provision 
with  his  Ifttle  property  by  which  his 
deplorable  condition  could  be  to 
some  extent  ameliorated,  and  we  do 
not  think  that  testamentary  pro- 
visions of  this  character  should  be 
lightly  set  aside; 

Under  the  circumstances,  even  if 
John  Momeau  had  first  suggested 
and  requested  that  some  arrange- 
ment be  made  by  which  he  should  be 
compensated  for  the  burden  he  was 
to  assume,  that  would  not  be  suffi- 
cient proof  of  undue  influence;  but 
it  is  evident  that  the  idea  of  some 
such  provision  had  b^n  entertained 
by  the  testator  before  he  went  to  the 
home  of  Momeau.  The  testimony 
^ows  that  the  other  relatives  of  the 
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deceased  had  no  peculiar  claim  upon 
his  bounty.  Mr.  Craite  testified 
that  they  were  "financiers,  living 
off  the  interest  of  their  money ;  they 
are  not  farmers ;  got  money  to  live. 
They  live  in  the  city,  and  are  retired 
farmers.  They  are  not  business 
men." 

It  is  argued  that  Momeau 
breached  his  contract  by  taking  the 
testator  to  the  in- 
sane asylum.  He 
had  borne  the  bur- 
den and  respon- 
sibility of  kindly  caring  for  his 


—effect  of 
breach  of 
contract  for 
support. 


brother-in-law  for  four  years  and 
eight  months.  The  time  came  when 
it  was  no  longer  practicable  that  he 
should  remain  in  the  household. 
Momeau's  own  son  then  had  epi- 
leptic seizures,  which  greatly  com- 
plicated the  situation. 

We  are  satisfied  with  the  finding 
of  the  trial  judge  that  the  will  was 
not  obtained  by  undue  influence. 
Even  if  John  Momeau  did  breach 
his  agreement  nearly  five  years  aft- 
erward, that  would  not  be  ground 
for  a  contest  of  the  will. 

Judgment  aflirmed. 


ANNOTATION. 
Epflepty  as  affecting  tettamentary  capacity. 


The  decisions  involving  epilepsy  as 
a  ground  for  avoiding  a  marriage  are 
collected  and  discussed  in  the  anno- 
tation following  Behsman  v.  Behsman, 
7  A.L.R.  1503. 

The  cases  agree  that  the  mere  fact 
that  one  is  an  epileptic,  or  subject  to 
epileptic  fits,  does  not  deprive  him  of 
testamentary  capacity.  Liddle  v. 
Salter  (1917)  180  Iowa,  840.  163  N.  W. 
447;  Wood  v.  Carpenter  (1902)  166 
Mo.  465,  66  S.  W.  172;  Thompson  v, 
Quimby  (1853)  2  Bradf.  (N.  Y.)  449; 
Re  Rapplee  (1893)  66  Hun,  558,  21 
N.  Y.  Supp.  801,  affirmed  without  opin- 
ion in  (1894)  141  N.  Y.  558,  86  N.  E. 
843;  Re  Johnson  (1894)  7  Misc.  220, 
27  N.  Y.  Supp.  649;  Re  Lewis  (1881) 
61  Wis.  101,  7  N.  W.  829;  Re 
Derusseav  (reported  herewith)  ante, 
1412. 

In  the  reported  case  (Re  Derussejlu, 
ante,  1412)  one  who  since  childhood 
had  suffered  from  epileptic  fits  was 
held  to  have  testamentary  capacity,  al- 
though about  four  years  after  the  will 
was  made  he  was  committed  to  an  in- 
sane asylum,  and  died  about  seventeen 
months  thereafter.  The  court  said 
that  neither  insanity  nor  testamentary 
incapacity  could  be  presumed  from 
the  fact  that  a  testator  had  long  suf- 
fered from  epilepsy,  although  such  a 
condition  may  be  an  important  fact, 
in  connection  with  other  circum- 
stances, in  determining  the  question. 
In  this  case  there  was  no  proof  of  any 


attack  for  some  weeks  before  or  after 
the  execution  of  the  will,  nor  any 
testimony  that  the  testator  had  hallu- 
cinations or  delusions  in  the  interval 
between  attacks.  On  the  other  hand 
there  was  evidence  of  the  testator's 
general  intelligence  and  ability  to 
attend  to  his  business  affairs. 

The  above  case  sets  out  and  quotes 
from  Re  Lewis  (1881)  61  Wis.  101,  7 
N.  W.  829,  supra,  in  which  the  will  was 
sustained,  although  the  testator  had 
an  epileptic  fit  the  day  before  he  ex- 
ecuted the  will  and  another  about  five 
minutes  after  it  was  executed,  and 
died  two  days  later. 

In  Re  Rapplee,  66  Hun,  558.  21  N.  Y. 
Supp.  801,  affirmed  without  opinion  in 
(1894)  141  N.  Y.  553.  86  N.  E.  343. 
supra,  the  court  held  that  a  decree  re- 
voking probate  of  a  will  was  erron- 
eous, where  there  was  testimony  mere- 
ly that  the  testator  at  times  had 
epileptic  fits,  and  that  after  such  sei- 
zures he  became  for  two  or  three  days 
weak  in  mind  and  body,  and  failed 
at  such  times  to  recognize  relatives 
and  others,  but  it  appeared  that  when 
he  recovered  from  such  attacks  his 
mind  again  became  clear  and  strong, 
and  he  would  resume  his  usual  avoca- 
tion, and  that  the  will  was  made  two 
weeks  after  one  of  these  epileptic  fits 
at  a  time  when  no  circumstances  were 
shown  to  exist  bringing  into  doubt  his 
ability  to  make  a  will.  The  evidence 
to  show  disability  was  held  Insufllcient 
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to  overcome  that  of  the  sabscribing 
witnesses  as  to  his  testamentary  ca- 
pacity 'and  the  deductions  to  be  made 
from  the  undisputed  facts  relating  to 
the  execution  of  the  will. 

Epilepsy  is  not,  in  itself,  proof  of 
insanity,  since  the  impression  it  makes 
on  the  intellectual  faculties  is  gradual, 
and  depends  upon  the  frequency  and 
violence  of  the  attacks.  Thompson  v. 
Quimby  (1853)  2  Bradf.  (N.  Y.)  449. 
The  court,  in  admitting  the  will  to 
probate  said  that  mental  aberration 
did  not  generally  appear  until  after 
several  or  many  attacks,  and  in  the 
course  of  prolonged  cases;  that  the 
most  to  be  inferred  from  the  nature  of 
the  disease  with  which  the  testator  was 
afflicted  was  that  he  was  the  subject 
of  ft  malady,  which,  though  not  always 
associated  with  insanity,  generally 
tended,  in  progress  of  time,  to  enfeeble 
and  impair  the  powers  of  the  mind. 

In  Re  Johnson  (1894)  7  Misc.  220, 
27  N.  Y.  Supp.  649,  the  court,  in  hold- 
ing that  the  will  should  be  admitted 
to  probate,  said  that  the  fact  that  the 
testator  had  an  epileptic  fit  did  not 
raise  a  presumption  of  disability  after 
he  had  recovered  from  the  attack ;  that 
the  contestants  claimed  that  it  oc- 
curred on  the  morning  of  the  day  the 
will  was  signed;  but  that,  if  so,  the 
court  was  satisfied  from  the  evidence 
that  it  did  not  affect  the  testator's 
capacity  in  the  afternoon. 

Epileptic  fits  on  the  part  of  a  tes- 
tator, not  beginning  until  several 
months  after  the  will  is  executed,  are 
not  evidence  of  testamentary  incapaci- 
ty ,  however  frequently  they  may  have 
occurred  during  the  remaining  years 
of  his  life.  Wood  v.  Carpenter  (1902) 
166  Mo.  465.  66  S.  W.  172. 

Of  course,  the  fact  that  one  has 
epileptic  fits  may  be  sufficient,  with 
other  evidence,  to  show  testamentary 
incapacity.  It  seems  that,  from  the 
nature  of  the  disease,  evidence  that 
the  testator  was  afflicted  with  epilepsy 
would  be  competent  for  this  purpose. 

Thus,  where  it  was  shown  by  medi- 
cal witnesses  that  epilepsy  is  a  dis- 
ease of  the  brain,  which  does  not,  how- 
ever, necessarily  indicate  inability  to 
transact  business,  the  court  in  Liddle 
v.  Salter  (1917)  180  Iowa,  840,  163 


K.  W.  447,  held  that  the  fact  that  a  tea. 
tatrix  was  afflicted  with  epilepsy 'was 
a  circumstance  for  consideration  by 

the  jury  in  connection  with  other 
evidence  of  lack  of  testamentary 
capacity;  and  reached  the  conclusion 
that  there  was  sufiicient  evidence  for 
the  jury  to  find  against  the  testatrix's 
competency. 

So,  in  Hartley  v.  Lord  (1905)  38 
Wash.  221,  80  Fac.  433,  the  evidence 
was  held  sufficient  to  support  a  find- 
ing of  testamentary  incapacity,  where 
it  appeared  that  the  testator  had  suf- 
fered from  epilepsy,  or  epileptic  de- 
mentia, for  at  least  fifteen  years  prior 
to  the  execution  of  the  will ;  that  dur- 
ing these  years  he  had  had  frequent 
spasms,  followed  by  brief  periods  of 
mental  derangement,  and  that,  as  he 
grew  older,  the  spasms  were  of  more 
frequent  occurrence  and  the  ensuing 
mental  derangement  was  more  pro- 
nounced ;  that  he  had  one  of  these 
spasms  not  to  exceed  half  an  hour  be- 
fore he  signed  the  will;  and  that  for 
some  years  prior  to  that  time  he  had 
never  left  home  unless  accompanied 
by  some  person  to  watch  over  and 
look  after  him.  There  was  also  evi- 
dence as  to  testamentary  incapaci^ 
offered  by  the  subscribing  witnesses 
and  others. 

And  a  testatrix  suffering  from 
epileptic  fits  and  other  mental  and 
bodily  impairment  was  held  not  to 
have  testamentary  capacity  in  Be 
Rounds  (1898)  26  Misc.  101,  54  N.  Y. 
Supp.  710;  but  the  fact  that  the  tes- 
tatrix was  afflicted  with  epilepsy  does 
not,  in  this  case,  seem  controlling,  in 
view  of  the  other  evidence  of  mental 
and  physical  weakness. 

There  are,  of  course,  other  cases, 
not  involving  the  question  of  tes- 
tamentary capacity,  which  may  profit- 
ably be  perused  in  connection  with  the 
present  subject.  By  way  of  illustra- 
tion only,  and  as  representative  of 
other  cases  of  a  similar  class,  atten- 
tion is  called  to  several  of  ^ese. 

Thus,  in  an  action  to  set  aside  a 
deed,  the  court  in  Furlong  v.  Tilley 
(1918)  51  Utah,  617,  172  Pac.  676,  said 
that  it  was  admitted  that  when  the 
grantor  was  under  the  influence  of 
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epileptic  fits,  to  which  he  was  at  times 
subject,  he  was  unable  to  transact 
business;  but  that  it  was  a  matter  of 
common  knowledge,  of  which  the  court 
would  take  judicial  notice,  that  where 
a  person  is  so  afflicted  to  the  extent 
there  appearing,  he  is  not  necessarily 
disqualified  from  transacting  ordinary 
business  during  the  intervals  between 
the  attacks. 

Cases  such  as  that  last  above  cited 
are  of  greater  interest  in  connection 
with  the  present  subject,  in  view  of 
the  doctrine  of  some  courts  that  less 
mental  capacity  is  required  for  the  ex- 
ecution of  a  will  than  for  the  making 
of  a  contract. 

In  Jansa's  Estate  (1919)  169  Wis. 
220,  171  N.  W.  947,  the  court,  in  con- 
sidering the  validity  of  a  marriage 
with  an  epileptic,  said  that  it  could 
not  be  affirmed  that  because  he  was 
an  epileptic  he  was  therefore  insane 
that  it  was  a  matter  of  common  knowl- 


edge that  epileptics  often  exhibit 
great  intellectual  power. 

Of  course  there  are  many  criminal 
cases  where  epileptic  insanity  has  been 
relied  upon  by  the  defendant.  It  ap- 
pears to  be  tite  general  rule,  in  this 
class  of  cases,  that  proof  merely  that 
the  defendant  was  afflicted  with 
epilepsy  does  not  necessarily  relieve 
him  from  responsibility  on  the  ground 
of  insanity.  Attention  is  called  to  only 
one  of  these  cases,  as  representative 
of  others.  Thus,  in  the  syllabus  by 
the  court  in  Oborn  v.  State  (1910)  143 
Wis.  249,  81  L.R.A.  (N.  S.)  966,  126 
N.  W.  737,  it  is  said:  "Proof  of  epi- 
lepsy does  not,  necessarily,  directly 
establish  insanity,  as  epilepsy  is  not 
as  a  matter  of  fact  or  law,  insanity, 
though  evidence  of  an  epileptic  con- 
dition may  bear,  circumstantially, 
on  the  mental  condition  of  the  afflicted 
person,  to  the  extent  of  establishing 
insanity."  R.  E.  H. 


M.  W.  SCGTT,  Appt., 

V. 

STATE  OF  TEXAS. 

Texaa  Court  of  Criminat  Appeals  •^October  S,  lOJil- 

(—  Tex.  Crim.  Rep.  — ,  233  S.  W.  1097.) 

Automobile  —  statute  requiring  aid  to  person  struck  —  construction. 

1.  A  statute  requiring  an  automobilist  striking:  a  person  to  stop  and 
render  to  the  person  struck  all  necessary  assistance  requires  him  to  render 
all  the  aid  which  would  reasonably  appear  to  him,  as  an  ordinary  person* 
at  the  time  to  be  necessary. 

[See  note  on  this  question  beginning  on  page  1425.] 

Definition  —  '^required."  need  not  allege  that  accused  "know- 

2.  The  word  "required,"  in  a  stat-  ingly"  struck  him,  or  that  he  failed 
ate  requiring  an  automobilist  who  to  render  aid  knowing  that  he  had 
strikes  a  person  to  carry  him  to  a  phy-  struck  him. 

sician  or  surgeon  for  treatment,  if  Automobile  —  lack  of  knowledge  as 

such  treatment  is  "required,"  means  defense  to  prosecution  —  failure  to 

necessary.  render  assistance  to  person  strucfc. 

Indictment  —  injury  by  automobilist  4.  Lack  of  knowledge  of  the  striking 

—  knowingly,  is  a  defense  to  a  prosecution  under  a 

3.  An  indictment  under  a  statute  statute  requiring  an  automobilist  who 
requiring  an  automobilist  who  strikes  strikes  a  person  to  stop  and  render 
a  person  to  render  assistance  to  him  him  necessary  assistance. 


Appeal  by  defendant  from  a  judgment  of  the  Criminal  District  Court 
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for  Tarrant  County  (Hosey,  J.)  convicting  him  of  violating  the  Motor, 
Vehicle  Law.  Affirmed. 

The  facta  are  stated  in  the  opinion  of  the  court.  . 


Messrs.  Baskin  &  Eastus  and  David 
Greines,  for  appellant: 

A  provision  of  the  penal  laW  which 
is  ambiguous,  vague,  and  so  indefi- 
nitely framed  or  of  such  doubtful  con- 
struction that  it  cannot  be  understood, 
either  from  the  language  in  which  it 
is  expressed,  or  from  some  other  writ- 
ten law  of  the  state,  is  invalid  and  in- 
operative. 

Griffin  v.  State,  86  Tex.  Crim.  Rep. 
498,  218  S.  W.  494;  Byrd  v.  State,  59 
Tex.  Crim.  Rep.  513,  129  S.  W.  620; 
Sloan  V.  Pasche,  —  Tex.  Civ.  App.  — , 
153  S.  W.  672;  State  t.  International 
&  G.  N.  R.  Co.  —  Tex.  Civ.  App.  — , 
165  S.  W.  895;  Stote  v.  Texas  &  N.  O. 
R.  Co.  —  Tex.  Civ.  App.  — ,  103  S.  W. 
6"4;  Louisville  &  N.  R.  Co.  v.  Com. 
99  Ky.  132,  33  L.R.A.  209,  59  Am.  St. 
Rep.  457,  35  S.  W.  129;  Augustine  v. 
State,  41  Tex.  Crim.  Rep.  72,  96  Am. 
St.  Rep.  765,  52  S.  W.  81;  Gulf,  C.  & 
S.  F.  R.  Co.  v.  Dwyer,  84  Tex.  194,  19 
S.  W.  471 ;  Cook  v.  F':ate,  26  Ind.  App. 
278.  59  N.  E.  489;  Ex  parte  Marshall, 
72  Tex.  Crim.  Rep.  83,  161  S.  W.  112; 
Louisville  &  N.  R.  Co.  v.  Railroad  Com- 
mission, 19  Fed.  693;  Chicago  &  N.  W. 
R.  Co.  v.  Dey,  1  L.R.A.  744,  2  Inters. 
Com.  Rep.  325,  35  Fed.  876;  Tozer  v. 
United  States,  4  Inters.  Com.  Rep.  245, 
52  Fed.  917;  Baltimore  &  0.  R.  Co.  v. 
Railroad  Commission,  196  Fed.  690; 
Strickland  v.  Whatley,  142  Ga.  802,  83 
S.  E.  856;  Ehbery  v.  State,  12  Ga. 
App.  86,  76  S.  E.  779 ;  Ex  parte  Jack- 
son, 45  Ark.  164;  United  States  v.  Rob- 
inson, 266  Fed.  240;  Russell  v.  State, 
88  Tex,  Crim.  Rep.  512,  228  S.  W.  566. 

Mr.  R.  H.  Hamilton,  Assistant  At- 
torney General,  for  the  State. 

Hawkins,  J.,  delivered  the  opinion 
of  the  court: 

Appellant  was  convicted  under  a 
prosecution  based  on  article  820M, 
Vernon's  P.  C,  and  his  punish- 
ment assessed  at  a  fine  of  $100 
and  ninety  days  confinement  in  the 
county  jail. 

No  statement  of  facts  accom- 
panies the  record,  and  the  case  is 
presented  here  on  the  sole  question 
as  to  whether  said  article  is  suffi- 
ciently specific  in  defining  the  of- 
fense sought  to  be  denounced.  In 
1917,  the  legislature  passed  an  act 
which  has  sometimes  been  called  the 


"Highway  Law,"  but,  more  proper- 
ly speaking,  one  "Regulating  Opera- 
tion of  Motor  Vehicles."  This  law 
was  amended  at  the  same  session, 
and  again  in  1919,  and  with  these 
amendments  is  brought  forward  in 
Vernon's  P.  C,  as  articles  820A  to 
820Z.  We  have  already  had  occa- 
sion to  review  this  law,  upholding 
some  of  the  provisions,  and  holding 
article  820D,  relating  to  glaring 
headlights,  void  for  indefiniteness 
(Griffin  v.  State,  86  Tex.  Crim.  Rep. 
498,  218  S.  W.  494),  and  also  that 
a  portion  of  subdivision  (a),  arti- 
cle 820K,  is  likewise  *  inoperative 
and  unenforceable  in  a  criminal 
proceeding,  for  the  same  reason 
(Russell  V.  State,  88  Tex.  Crim. 
Rep.  512,  228  S.  W.  666). 

We  quote  so  much  of  article  820M 
as  may  be  necessary,  deleting  for 
convenience  the  portions  not  here 
required:  "Whenever  an  automo- 
bile .  .  strikes  any  person,  .  .  . 
the  driver  of,  and  all  persons  in  con- 
trol of  such  automobile,  .  .  . 
shall  stop,  and  shall  render  to  the 
person  struck  ...  all  necessary 
assistance,  including  the  carrying 
of  such  person  .  .  .  to  a  physi- 
cian or  surgeon  for  medical  or  sur- 
gical treatment,  if  such  treatment 
be  required,  or  if  such  carrying  is 
requested  by  the  person  struck." 

Appellant  was  charged  under  this 
law.  If  the  law  can  be  held  good, 
the  indictment  is  sufficient. 

Counsel  for  appellant,  in  his 
brief,  admits  the  article  is  commen- 
dable in  purpose.  This  is  true  with 
reference  to  the  whole  of  the  act  in 
question.  Not  until  1917  did  our 
legislature  undertake  general  legis- 
lation on  the  subject,  but  in  numy 
states  the  necessity  for  statutory 
enactmehts  to  supiuement  the  com- 
mon-law rules  was  recognized  many 
years  before.  With  the  constantly 
increasing  use  of  motor  vehicles 
both  for  business  and  pleasure  pur- 
poses, the  demand  for  road  regula- 
tions in  their  use  had  become  im- 
perative.   The  driver  who  may 
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.strike  a  person  or  vehicle  to-day 
may  to-morrow  himself  be  the  vic- 
tim. 

The  general  rule  for  the  construc- 
tion of  statutes,  of  course,  applies, 
and  has  been  recognized  not  only 
by  the  courts  of  our  own  but  of 
other  states,  as  well  as  by  the  text- 
writers  on  motor  vehicles. 

The  following  quotation  is  from 
Black's  Interpretation  of  the  Law, 
§  115,  and  is  copied  as  §  130,  p.  93, 
in  "The  Law  Applied  to  Motor  Vehi- 
cles," by  Blakemore :  "Statutes  en- 
acted by  the  legislature  in  the  ex- 
ercise of  the  police  power,  for  the 
promotion  or  preservation  of  the 
public  safety,  healtii,  or  morals, 
may  sometimes  impinge  upon  the 
liberty  of  individuals,  by  restricting 
their  use  of  their  property,  or 
abridging  their  freedom  in  the  con- 
duct of  their  business.  When  this 
is  the  case,  such  statutes  ought  al« 
ways  to  receive  such  a  construc- 
tion as  will  carry  out  the  purpose 
and  intention  of  the  legislature  with 
the  least  possible  interference  with 
the  rights  and  liberties  of  private 
persons;  such  enactments  being 
'designed  to  further  the  general 
welfare  by  derogating  from  the  lib- 
erty of  a  few.* " 

Likewise,  in  Huddy  on  Automo- 
biles, §  68,  we  find  the  following: 

"A  statute  creating  a  criminal  of- 
fense is  entitled  to  a  strict  construc- 
tion so  that  the  application  of  the 
act  will  not  be  extended  beyond  the 
clear  intention  of  the  lawmakers. 
But  nevertheless  the  guiding  prin- 
ciple in  the  interpretation  of  stat- 
utes is  the  ascertainment  of  the 
legislative  intent,  and  a  statute 
should  not  receive  such  a  narrow 
construction  as  to  exclude  those  acts 
intended  to  be  included  within  its 
application. 

common-sense  interpretation 
must  be  given  to  a  statute,  consid- 
ering the  whole  statute  in  constru- 
ing a  part  thereof.  In  construing 
a  motor  vehicle  law,  the  court 
should  give  force  and  effect  to  every 
part  of  it,  to  carry  out  the  intent  of 
the  legislature,  if  possible,  such  in- 
tent to  be  ascertained  from  the  Ian- 
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guage  in  its  plain  and  natural  mean- 
ing." 

Also  part  of  §  241;  "A  highway 
is  for  the  use  of  the  public  at  large ; 
indeed,  it  has  been  defined  to  be  a 
road  which  every  citizen  has  a  right 
to  use.  This  being  so,  it  is  neces- 
sary that  the  travel  and  traffic  on 
the  highway  shall  be  governed  hy 
certain  laws,  so  that  Uie  rights  of 
each  citizen  may  be  certain  of  pro- 
tection." 

Section  776  from  same  author: 
"Statutes  have  been  enacted  in 
some  jurisdictions  requiring  an  au- 
tomobilist,  upon  causing  injury 
to  property  or  to  another  traveler, 
to  stop  his  machine,  and  fumi^  his 
name  or  other  means  of  identifica- 
tion to  the  traveler  injured,  or  to  a 
police  officer,  or  to  give  assistance 
to  the  person  injured.  The  flight 
of  an  automobilist  after  causing  in- 
jury to  another  is  deemed  such  a 
serious  offense  that  it  is  made  a 
felony  in  some  jurisdictions.  The 
constitutionality  of  such  a  statute 
is  affirmed  by  the  courts,  though 
there  is  a  strong  argument  that  it 
compels  one  to  give  evidence  against 
himself.  Such  a  law  is  affirmed  on 
the  ground  that  it  is  within  the 
police  power  of  the  state." 

Since  motor  vehicles  have  become 
a  common  means  of  travel  upon  the 
public  highways,  many  statutes 
have  been  enacted  in  an  effort  to 
protect  the  public  health  and  safety 
from  the  consequences  of  the  use  of 
automobiles  upon  the  roads  and 
streets.  Some  of  these  statutes 
have  been  assailed  upon  the  ground 
that  they  manifested  an  exercise  of 
power  not  inherent  in  the  legisla- 
tive department  of  the  government, 
and  others  have  been  attacked  upon 
the  ground  that  in  them  are  found 
unreasonable  requirements.  6  R.  C. 
L.  p.  357;  Berry,  Automobiles,  § 
1601 ;  Ex  parte  Parr,  82  Tex.  Crim. 
Rep.  628,  200  S.  W.  404;  State  v. 
Mayo,  106  Me.  62,  26  L.R.A.(N.S.) 
502,  75  Atl.  295,  20  Ann.  Cas.  512; 
People  v.  Rosenheimer,  209  N.  Y. 
115,  46  L.E.A.(N.S.)  977,  102  N.  E. 
530,  Ann.  Cas.  1915A,  161;  State  v. 
Stenin,  78  N.  H.  220, 98  Atl.  482. 
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In  some  of  these  decisions,  stat- 
utes requiring  that  one  causing:  an 
injury  by  collision  with  an  auto- 
mobile shall  do  some  affirmative 
act,  such '  as  f urnishinfi:  informa- 
tion showing  his  name  and  ad- 
dress, have  been  upheld,  for  the 
reason  thus  stated  in  one  of  the 
opinions:  "The  legislature  might 
prohibit  altogether  the  use  of  motor 
vehicles  upon  the  highways  or 
streets  of  the  state.  It  has  been  so 
held  in  State  v.  Mayo,  106  Me.  62, 
26  L.R.A.(N.S.)  502,  75  Atl.  295, 
20  Ann.  Cas.  512,  and  Com.  v.  Kings- 
bury, 199  Mass.  542,  L.R.A.1915E, 
264,  127  Am.  St.  Rep.  513,  85  N.  E.- 
848.  Doubtless  the  legislature 
could  not  prevent  citizens  from  us- 
ing the  highways  in  the  ordinary 
manner,  nor  would  the  mere  fact 
that  the  machine  used  for  the  move- 
ment of  persons  or  things  along  the 
highway  was  novel  justify  its  ex- 
clusion. But  the  right  to  use  the 
highway  by  any  person  must  be 
exercised  in  a  mode  consistent  with 
the  equal  rights  of  others  to  use  the 
highway.  That  the  motor  vehicle, 
on  account  of  its  size  and  weight*  of 
its  great  power,  and  of  the  great 
speed  which  it  is  capable  of  attain- 
ing* creates,  unless  managed  by 
careful  and  competent  operators,  a 
most  serious  danger,  both  to  other 
travelers  on  the  highway  and  to  the 
occupants  of  the  vehicles  them- 
selves, is  too  clearly  a  matter  of 
common  knowledge  to  justify  dis- 
cussion." People  V.  Rosenheimer, 
supra. 

And,  in  another,  the  conclusion  is 
stated  in  the  following  language: 

"The  defendant  also  claims  that 
the  statute  is  unconstitutional,  in 
Uiat  it  requires  him  to  furnish  evi- 
dence which  might  be  used  against 
him  in  a  criminal  proceeding.  Bill 
of  Rights,  art,  15.  The  same  ques- 
tion has  been  raised  in  other  states, 
and  in  each  the  conclusion  has  been 
reached  that  the  statute  is  valid. 
People  V.  Rosenheimer,  209  N.  Y. 
115,  46  L.R.A.(N.S.)  977,  102  N. 
E.  530,  Ann.  Cas.  1915A,  161;  Ex 
parte  Eneedler,  243  Mo.  632,  40 
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L.R.A.(N.S.)  622,  147  S.  W.  983. 
Ann.  Cas.  1913C,  923;  People  v. 
Diller,  24  Cal.  App.  799,  142  Pac. 
797.  In  each  of  these  cases  it  is 
pointed  out  that  the  operation  of  an 
automobile  upon  the  public  high- 
ways is  not  a  right,  but  only  a  privi- 
lege which  the  state  may  grant  of 
withhold  at  pleasure  (Com.  v. 
Kingsbury,  supra),  and  that  what 
the  state  may  withhold  it  may 
grant  upon  condition.  One  condi- 
tion imposed  is  that  the  operator 
must,  in  case  of  accident,  furnish 
the  demanded  information.  This 
condition  is  binding  upon  all  who 
accept  the  privilege. 

"The  statute  confers  a  privilege 
which  the  citizen  is  at  liberty  to 
accept  by  becoming  a  licensee  or  not 
as  he  pleases.  Having  accepted  the 
privilege,  he  cannot  object  to  any 
conditions  which  have  been  attached 
thereto  by  a  grantor,  with  power  to 
entirely  withhold  the  privilege." 
State  V.  Corron.  73  N.  H.  434,  445, 
62  Atl.  1045,  6  Ann.  Cas.  486;  State 
v.  Sterrin,  supra. 

We  have  just  recently  received  a 
supplement^  brief  from  appellant, 
citing  the  Russell  Case,  supra,  and 
urging  that  it  and  the  Griffin  Case, 
supra,  and  other  authorities  cited 
by  him,  are  decisive  of  this  case. 
In  the  subsequent  discussion  we  are 
not  unmindful  of  the  principles  ui>- 
on  which  these  cases  were  disposed 
of,  but  have  reached  the  conclusion 
that  the  law  in  question  can  be  up- 
held without  doing  violence  thereto. 

A  party  operating  an  automobile 
which  may  injure  another  in  colli- 
sion ought  to  be  impelled  by  hu- 
manitarian motives,  in  the  absencie 
of  any  law,  to  tender  aid  in  an  effort 
to  minimize  the  result  of  the  injury. 
In  doing  this  he  would  naturally  and 
instinctively  do  the  thing  which  to 
him,  under  the  circumstances,  ap- 
peared to  be  proper  and  necessary 
to  alleviate  suffering.  If  his  own 
car  was  injured  so  that  it  might  still 
be  operated,  perhaps  the  most  nat- 
ural thing  for  him  to  do  would  be 
to  try  and  get  the  injured  persons 
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to  a  physician  or  sursreon  as  quickly 
as  possible. 

The  statute  ought  not  be  given 
such  a  construction  as  would  or 
might  result  in  manifest  harm  to  a 
person  accused  of  violating  it.  It 
would  be  impracticable  for  the 
legislature  to  undertake  to  say  that 
in  a  certain  kind  of  accident  this 
particular  kind  of  aid  should  be  ex- 
tended, and  in  another  accident  aid 
of  some  other  character  would  be 
proper.  Every  case  must  be  gov- 
erned by  the  circumstances  attend- 
ant upon  it.  What  would  appear  to 
be  "all  necessary  aid"  in  one  case 
might  not  so  appear  in  the  next  one ; 
likewise,  it  might  reasonably  appear 
to  be  necessary  to  get  the  injured 
person  to  a  physician  or  surgeon  for 
treatment  in  one  instance,  and  not 
in  another;  hence  the  fact  that  it 
would  be  futile  for  the  lawmakers 
to  undertake  to  be  specific  in  par- 
ticularizing what  aid  should  be 
rendered  becomes  apparent.  That 
the  statute  contains  a  humane  pro- 
vision cannot  be  gainsaid.  If  it  can 
be  construed  to  require  that  to  be 
done  which  ought  to  be  done  even 
in  the  absence  of  the  law,  and  with- 
out hurt  to  the  individual,  it  ought, 
as  so  construed,  to  be  upheld. 

It  would  be  manifestly  unfair,  in 
measuring  the  extent  of  the  aid 
rendered,  to  have  the  court  or  jury 
pass  upon  that  issue  in  the  light  of 
developments  subsequent  to  the 
time  of  the  accident.  An  injury 
might  appear  slight  at  the  time, 
suggesting  little  necessity  for  aid 
of  any  kind,  but  internal  injuries  of 
serious  nature  might  develop  later. 
An  accused  could  not  be  held  crimi- 
nally liable  for  a  failure  to  do  what 
was  not  reasonably  apparent  to  him 
as  necessary  at  the  time.  One  act- 
ing in  apparently  necessary  self- 
defense  does  so  from  what  appears 
to  him,  viewed  from  his  stand- 
point at  the  time,  with  all  the  facts 
and  circumstances  within  his  knowl- 
edge, and  not  from  the  viewpoint  of 
somebody  else,  or  the  jury,  in  the 
light  of  subsequent  events. 

We  have  reached  the  conclusion 


that  a  fair  and  reasonable  construc- 
tion of  the  statute  in  question  is 
that  the  party  should  render  all  the 
aid  which  would  reasonably  appear 
to  him,  as  an  ordi- 
nary person,  at  the  ^rJtV^^VJ^^^tr- 
time  to  be  neces-  »nK  aid  to 
sary.  including  tak-  KlSr^Vi^'^ 
ing  the  injured  per- 
sons to  a  physician  or  surgeon,  if 
so  requested  by  them,  or  if  it  rea- 
sonably appears  to  accused  that 
medical   treatment  be  necessary. 
We  think  the  word  "required,"  in 
the  connection  used,  means  only 
**necessary."  The  jury  ought  to  be 
so  instructed  (if  it 
be  an  issue)  that,  ?,**-VJ2;.- 
if  accused  gave  all 
the  aid  of  which  under  the  circum- 
stances reasonably  appeared  to  him 
to  be  necessary,  he  should  be  ac- 
quitted, and  that,  if  under  all  the 
circumstances  it  did  not  reasonably 
appear  to  him  to  be  necessary  to 
carry  the  injured  partis  to  a  physi- 
cian or  surgeon  for  treatment,  he 
could  not  be  convicted  for  a  failure 
to  do  so,  unless  he  was  requested  by 
them  to  be  so  taken,  and  declined. 

We  can  perceive  no  violence  to 
the  general  rule  of  construction  in 
reaching  this  conclusion.  No  new 
provision  has  been  read  into  the 
law.  We  only  construe  what  "all 
necessary  aid"  means  in  the  statute, 
and  say  it  must  be  determined  from 
an  accused's  standpoint  as  to  how 
much  and  what  character  of  aid  ap- 
peared to  be  necessary  under  any 
given  state  of  facts.  Surely  the 
driver  of  an  automobile  should  have 
no  trouble  in  understanding  in  ad- 
vance that,  in  case  of  an  accident, 
he  is  expected  and  required  to  do 
what  appears  to  him  to  be  neces- 
sary to  alleviate  suffering. 

We  think  no  error  was  committed 
by  the  trial  judge  in  overruling  the 
motion  to  quash  the  indictment  and 
in  arrest  of  judgment,  because  of 
the  matters  urged  against  the  suflS- 
ciency  of  the  statute  in  question. 

Appellant  complains  that  the  in- 
dictment is  defective  in  not  alleging 


Digitized  by  Google 


SCOTT  V. 

( —  Tcr.  Crfm.  Rep.  - 

that  accused  "knowingly"  struck 
the  party  injured,  or  that,  "know- 

I>dletme>  ^®  StruCk 

him,  he  failed  to 
kno^iTiBiVyr*^     stop  and  render  aid. 

We  cannot  agree  to 
this  contention.  The  word  "know- 
ingly" or  "knowing"  does  not  ap- 
pear in  the  description  of  the  act 
denounced  as  an  offense,  and  it  is 
not  necessary  for  the  state  to  so  al- 
lege. If  it  becomes  an  issue  on  the 
trial,  lack  of  knowledge  on  the  part 
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tsa  8.  W.  i097.) 

of  a  defendant  that  he  had  injured 
someone  would  ex-  Aotomoune- 
cuse  him,  and  be  a  »' 
deiense  to  a  prose-  to  prosecatiom 
cution    under    the  " «" .Vt«?.t- 
article  in  question.         *•>  p*'"®* 
The  trial  judge  rec-  """"""^ 
ognized  this  as  the  law,  and  sub- 
mitted that  issue  to  the  jury. 

Believing  the  article  of  the  statute 
should  be  upheld  as  construed  in 
this  opinion,  the  judgment  of  the 
trial  court  is  affirmed. 


ANNOTATION. 


Conttmctimi  and  effect  <tf  statute  m  relation  to  conduct  of  driver  of  auto- 
mol^  afttf  luvpening  <rf  an  accidenL 


With  regard  to  a  statute  making  it 

a  felony  for  one  who  has  caused  in- 
jury by  the  operation  of  a  motor  ve- 
hicle, to  leave  the  place  of  accident 
without  leaving  his  name,  address, 
and  license  number,  the  court  in  Ex 
parte  Kneedler  (1912)  243  Mo.  632. 
40  L.RJ^.(N.S.)  622.  147  S.  W.  983, 
Ann.  Gas.  1913C,  923.  said:  "The 
statute  is  a  simple  police  regulation. 
It  does  not  make  the  accident  a  crime. 
If  a  crime  is  involved,  it  arises  from 
some  other  statute.  It  does  not  at- 
tempt in  terras  to  authorize  the  ad- 
mission of  the  information  as  evidence 
in  a  criminal  proceeding.  The  mere 
fact  that  the  driver  discloses  his  iden- 
tity is  no  evidence  of  guilt,  but  rather 
of  innocence." 

The  word  "causing"  in  a  statute  de- 
fining the  offense,  '.'whoever  know- 
ingly goes  away  without  stopping  and 
making  himself  known  after  causing 
injury  to  any  person  or  property,"  is 
used  in  the  ordinary  sense  of  the  word, 
and  does  not  mean  "who  was  legally 
responsible  for  the  death."  State  v. 
Verrill  (1921)  —  Me.  — ,  112  Atl.  673. 
And  see  People  v.  Rosenheimer  (N.  Y.) 
infra. 

In  People  v.  Finley  (1915)  27  Cal. 
App.  291,  149  Pac.  779,  it  was  held 
that  the  express  purpose  of  the  Motor 
Vehicle  Act  (Stat.  1913,  649)  is  to  re- 
peal only  those  acts  and  parts  of  acts 
which  are  inconsistent  therewith,  and 
so,  since  the  Motor  Vehicle  Act  is  si- 
16  A.L.R.— 90. 


lent  upon  the  subject  of  rendering 

medical  or  other  assistance  to  an  in- 
jured person,  the  provision  of  the 
Penal  Code  (§  S67c),  denouncing  as 
felony  the  failure  to  render  medical  or 
other  assistance,  and  providing  the 
punishment  therefor,  is  in  full  force 
and  effect. 

The  object  of  the  provision,  "know- 
ing that  injury  has  been  caused  to  a 
person  or  property  due  to  the  cul- 
pability of  the  said  operator,  or  to 
accident,"  in  a  statute  which  provides 
that  such  a  one  shall  be  guilty  of  a 
felony  if  he  leaves  the  place  of  such 
injury  or  accident  without  stopping 
and  giving  his  name,  residence,  etc., 
is  to  make  the  statute  more  clearly 
applicable  to  all  cases,  however  caused, 
than  would  be  apparent  if  these  words 
were  omitted.  People  v.  Rosenheimer 
(1913)  209  N.  Y.  115,  46  L.R.A.(N.S.) 
977,  102  N.  E.  6S0,  Ann.  Cas.  1915A, 
161. 

KKowledce       aeoldent  or  Injiuy. 

But  the  knowledge  of  injury  to  per- 
sonal property,  within  the  meaning 
of  a  statute  requiring  the  operator  of 
a  motor  vehicle  to  stop,  does  not  mean 
an  absolute,  positive  knowledge.  I( 
injury  is  inflicted  under  such  circum- 
stances as  would  ordinarily  superin- 
duce the  belief  in  a  reasonable  person 
that  injury  would  flow,  or  had  flowed, 
from  the  accident  or  collision,  then  it 
is  the  duty  of  the  motor  operator  to 
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stop  his  vehicle.  Woods  v.  State 
(1916)  15  Ala,  App.  251,  73  So.  129. 

Knowingly  to  go  away  without 
stopping  and  making  himself  known, 
one  must  be  aware  that  there  has  been 
harm  done;  it  must  be  present  in  his 
mind  that  there  has  been  an  injury; 
and  then,  with  that  in  his  mind,  he 
must  deliberately  go  away  without 
making  himself  known.  State  v.  Verrill 
(1921)  —  Me.  — ,  112  Atl.  673. 

And  see  the  reported  case  (SoOTT  v. 
State,  ante.  1420)  to  the  effect  that 
lack  of  knowledge  of  injury  is  matter 
of  defense. 

And  in  Robertson  v.  McAllister 
(1912)  19  Can.  Crim.  Cas.  441,  6  D. 
L.  R.  476,  in  holding  that  a  conviction 
of  the  driver  of  an  automobile,  be- 
cause he  did  not  "return  to  the  scene 
of  the  accident"  when  his  automobile 
injured  the  buggy  of  another,  must  be 
quashed,  since  he  did  not  know  of  the 
accidenl^  the  court  said  that  means  of 
knowledge,  even  where  such  means 
are  neglected,  are  not  sufficient,  but 
that  there  must  be  actual  knowledge. 
And  the  court  added  that  it  was  sat- 
isfied that  in  this  case  neither  the 
driver  of  the  motor  nor  the  driver  of 
the  buggy  knew  that  the  buggy  had 
been  injured,  since  the  evidence 
showed  that  Uie  driver  of  the  motor 
stopped  his  car  and  asked  the  occu- 
pant  of  the  rear  seat  if  the  buggy  was 
injured,  and  was  assured  that  it  was 
not;  and  also  that  the  driver  of  the 
buggy  did  not  intimate  that  any  in- 
jury had  been  done,  although  he  drove 
past  the  auto,  and  was  later  himself 
passed  by  it. 

And  in  upholding  the  constitutional- 
ity of  a  provision  of  the  Code,  as 
against  the  contention  that  it  did  not 
expressly  embody  in  its  phraseology 
words  limiting  its  application  to  those 
persons  who  knowingly  caused  their 
vehicles  to  collide  with  those  occu- 
pied by  others,  the  court  in  People  v. 
Fodern  (1917)  33  CaL  App.  8, 164  Pac. 
Z2,  said:  "Our  reading  of  the  section 
in  question  convinces  us  that  the  ele- 
ment of  knowledge  of  the  fact  of  the 
collision  is  necessarily  to  be  implied, 
from  the  requirements  of  the  act  to 
the  effect  that  drivers  of  such  vehicles 
must  stop  and  render  aid  to  those 


who  may  possibly  have  been  injured 
in  the  collision." 

In  a  prosecution  under  a  statute  de- 
claring that  one  operating  a  motor 
vehicle  who,  "knowing"  that  an  in- 
jury has  been  caused  to  a  person  or  to 
property  due  to  his  culpability  or  bo 
accident,  leaves  without  giving  his 
name,  residence,  and  operator's  license 
number  to  the  injured  party,  or  re- 
porting the  same  to  the  nearest  police 
station  or  office,  shall  be  guilty  of 
felony,  it  was  said  in  People  v.  Curtis 
(1916)  217  N.  Y.  304,  112  N.  E.  54. 
Ann.  Cas.  1917E,  686,  apparently  as 
a  matter  of  construction  of  the  terms 
of  the  statute,  that  it  was  essential 
to  a  conviction,  in  a  case  of  collision 
due  to  the  skidding  of  defendant's 
car,  that  the  jury  should  be  satisfied 
beyond  a  reasonable  doubt  that  the 
defendant  knew  that  an  injury  had 
been  caused.  It  was  so  declared  not- 
withstandinjr  it  was  apparently  ad- 
mitted that  the  defendant  knew  of  the 
fact  of  the  collision.  There  was,  how- 
ever, evidence  that  defendant  was  as- 
sured by  ft  companion  that  there  had 
been  no  injury  as  the  result  of  the 
collision ;  and  it  does  not  seem  prob- 
able that  the  court,  as  the  statement 
might  seem  to  imply,  meant  that  the 
defendant's  ignorance  of  the  fact  of 
injury  would  be  a  defense,  even  thousrh 
he  made  no  effort  to  learn  the  facts  in 
that  regard.  In  a  later  appeal  of  this 
case  in  (1919)  225  N.  Y.  519,  122  N.  E. 
623.  in  affirming  a  conviction,  the 
court  stated  that  there  was  an  obli- 
gation imposed  upon  defendant  as  the 
operator  of  the  automobile,  no  matter 
what  he  had  been  toM,  to  ascertain 
for  himself  whether  the  occupant 
of  the  other  automobile  was  injured 
or  his  property  damaged;  and  that 
had  he  discharged  that  obligation  he 
would,  before  leaving  the  scene  of  the 
accident,  have  given  to  the  injured 
party  his  name,  residence,  street  num- 
ber, and  the  number  of  his  license. 

Reqnlrement  tkmt  0p«rmtor  stop. 

A  statute  which  provides  that  "any 
person  operating  a  motor  vehicle  who. 
knowing  that  Injury  has  been  caused 
to  a  person  or  property,  due  to  the 
culpability  of  the  said  operator,  or  to 
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accident,  leaves  the  place  of  said  in- 
jury or  accident  without  stopping  and 
giving  his  name,  residence  including 
street  and  number  and  operator's 
license  number  to  the  injured  party, 
or  to  a  police  officer,  or  in  case  no 
police  officer  is  in  the  vicinity  of  the 
place  of  "Uie  said  injury  or  accidents 
then  reporting  the  same  to  the  nearest 
police  station  or  judicial  officer,  shall," 
etc.,  was  said  in  People  v.  Mclaughlin 
(1917)  100  Miac.  S40,  165  N.  Y.  Supp. 
545,  86  N.  Y.  Grim.  Rep.  13,  affirmed 
in  (1918)  185  App.  Div.  945,  173  N.  Y. 
Supp.  917,  to  mean  that  unless  a  male- 
factor of  this  character  is  injured 
personally,  or  a  situation  is  somehow 
created  whereby  an  immediate  report 
cannot  be  made  by  him,  he  is  required 
to  stop  and  report  immediately.  In 
this  case  it  was  held  that  there  was 
evidence  to  support  a  conviction  un- 
der such  statute,  where  it  was  clearly 
shown  that  after  the  mishap  the  oper- 
ator of  the  automobile,  being  unin- 
jured and  his  machine  uninjured,  did 
not  stop,  but,  on  the  contrary,  ran 
straight  on  for  a  number  of  miles  and 
turned  into  his  own  yard. 

And  although  one  injured  by  being 
struck  by  an  automobile  was  uncon- 
scious, and  no  other  person  was  pres- 
ent, the  driver  of  the  automobile  will, 
if  he  leaves  without  waiting  for  the 
arrival  of  someone  who  might  demand 
the  information,  be  guilty  of  violating 
a  statute  which  provides  that  "any 
person  operating  a  motor  vehicle, 
knowing  that  injury  has  been  caused 
to  a  person,  shall  forthwith  bring,  his 
motor  vehicle  to  a  stop,  return  to  the 
scene  of  the  accident,  give  to  any 
proper  person  demanding  the  same  his 
name  and  address,  the  number  of  the 
driver's  license,  the  registration  num- 
ber of  the  motor  vehicle,  and  the  name 
and  address  of  each  occupant  thereof." 
State  V.  Sterrin  (1916)  78  N.  H.  220, 
98  Atl.  482.  The  court  stoted:  "It 
is  apparent  that  the  legislature  could 
not  have  intended  to  make  it  easier  for 
the  operator  of  a  car  to  escape  detec- 
tion, in  case  of  severe  injury  like  the 
one  here  inflicted,  than  where  the  in- 
jury was  trifling.  The  object  was  to 
secure  information  in  cases  where 
identification  might  be  difficult  if  the 
statute  was  not  observed.   Nor  is  it 


true  that  this  intent  is  not  fairly  ex- 
pressed by  the  language  used.  The 
statute  means  that  the  person  causing 
the  injury  must  return  to  the  place  of 
the  accident,  and  there  remain  for  a 
sufficient  time  to  give  'proper  persons' 
a  reasonable  opportunity  to  demand 
of  him  the  information  which  the  stat> 
nte  requires  that  he  should  give  upon 
such  demand.  It  is  manifest  that 
what  conduct  will,  or  will  not,  amount 
to  a  compliance  with  this  obligation, 
must  vary  with  the  varying  circum- 
stances of  the  individual  cases.'* 

A  criminal  complaint  under  a  stat- 
ute providing  that  "every  driver  of  a 
motor  vehicle  a^er  knowingly  caus- 
ing an  accident  by  collision  or  others 
wise  or  knowingly  injuring  any  per- 
son, horse,  or  vehicle  shall  forthwith 
bring  his  motor  vehicle  to  a  full  stop, 
return  to  the  scene  of  the  accident 
and  give  to  any  proper  person  demand- 
ing the  same  the  number  of  his  driv- 
er's license,  the  registration  number 
of  the  motor  vehicle,  and  the  names 
and  residences  of  each  and  every  male 
occupant  of  said  motor  vehicle,"  was 
not  insufficient  in  that  it  only  stated 
that  the  respondent  did  not  bring  the 
motor  vehicle  to  a  full  stop,  or  return 
to  the  scene  of  the  accident.  State  v. 
Smith  (1909)  29  R.  L  613,  72  AU.  710. 
It  was  contended  that  the  essential 
parts  of  this  provision  of  the  law  are, 
to  bring  the  motor  vehicle  to  a  full 
stop,  return  to  the  scene  of  the  acci- 
dent, give  the  number  of  the  driver's 
license,  registration  number  of  the 
motor  vehicle,  and  names  and  resi- 
dences of  each  and  every  male  occu- 
pant of  the  motor  vehicle — and  that 
all  of  these  must  be  alleged  in  the 
complaint.  The  court,  however,  said; 
"These  objections  are  not  well  found- 
ed. As  we  have  already  stated,  if  the 
driver  of  a  motor  vehicle,  after  know- 
ingly causing  an  accident,  etc.,  fails 
to  return  to  the  scene  of  the  accident, 
he  puts  it  out  of  the  power  of  any 
person  there  to  demand  of  him  the 
numbers,  names,  and  residences  re- 
ferred to  in  the  statute.  If  he  is  not 
there  he  cannot  be  interrogated.  If 
he  cannot  be  examined  there,  he  can- 
not give  the  information  there.  If 
he  absconds,  it  follows  that  he  cannot 
give  the  required  answers  at  the  place 
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of  the  accident.  He  is  commanded  to 
do  it  in  person,  on  demand.  If  he  had 
returned  to  the  scene  of  the  accident, 
and  no  one  had  demanded  the  num- 
bers, names,  and  residences,  he  would 
not  have  _  been  oblis^ed  to  volunteer 
such  information — it  is  only  after  de- 
mand that  the  statute  requires  him 
to  make  answer.  The  complaint  is 
free  from  the  objections  ur^ed 
against  it." 

Under  a  statute  providing  that, 
"whenever  an  automobile  .  .  .  col- 
lides with  any  vehicle  containing  a 
person,  the  driver  of  .  .  .  such  au- 
tomobile .  .  .  shall  immediately 
cause  such  automobile  ...  to  stop 
and  shall  render  ...  to  the  oc- 
cupant of  the  vehicle  collided  with  all 
necessary  assistance  including  the 
carrying  of  such  .  .  .  occupant  to 
a  physician  or  surgeon  for  medical  or 
surgical  treatment,  if  such  treatment 
be  required  or  if  such  carrying  is  re- 
quested by  .  .  .  any  occupant  of 
the  vehicle  struck,"  the  court  in  Peo- 
ple v.  Kaufman  (1920)  —  CaL  App. 
— ,  193  Pac.  953,  in  considering  this 
question,  said:  ,  "The  purpose  and 
propriety  of  the  act  are  apparent.  It 
was  designed  to  prohibit,  under  pain 
of  severe  punishment,  negligent  or 
wanton  drivers  of  motor  cars  from 
seeking  to  evade  civil  or  criminal 
prosecutions  by  escape  before  their 
Identity  could  be  established,  and, 
similarly,  to  prohibit  all  drivers, 
whether  negligent  or  not,  from  leav- 
ing persons  injured  in  collisions  with 
cars  driven  by  them,  in  distress  and 
danger  for  want  of  proper  medical  or 
surgical  treatment  It  was  not  de- 
signed to  be  used  as  a  club  to  exact 
monetary  settlement  for  injuries, 
either  to  persons  or  property.  One  of 
two  automobile  drivers  who  may  have 
been  equally  negligent  in  bringing 
about  a  collision  in  which  neither 
driver  was  injured,  by  iirst  demand- 
ing that  he  be  carried  to  a  hospital  or 
surgeon,  could  not,  by  the  expedition 
of  his  demand,  put  the  stamp  of 
felony  upon  the  other,  who  might  re- 
fuse the  request  made  in  the  terms  of 
the  statute,  but  made  in  bad  faith.  In 
the  present  ease  the  complaining  wit^ 
ness  was  driving  alone.  With  the  ap- 
pellant, in  the  car  he  was  driving. 


were  four  other  persons.  If  none  of 
them  was  hurt  or  required  medical  or 
surgical  treatment,  any  one  of  the  five 
in  appellant's  car  might  first  have 
asked  the  complaining  witness  for 
transportation  to  a  surgeon,  and  he 
might  have  been  accused  of  felony  it 
he  had  said,  'There  is  no  reason  why 
I  should  provide  transportation  for 
you.'  Upon  no  reasonable  hypotheses 
can  the  criminality  of  either  of  two 
actors  be  made  to  depend  entirely  up- 
on which  of  the  two  shall  first  make 
a  request  of  the  other.  Every  stat- 
ute must  receive  reasonable  construc- 
tion, and  this  is  particularly  true  of 
statutes  defining  crimes." 

Iteqiilr«itieitt  that  operator  make  Una- 
self  known. 

To  make  oneself  known  is  to  dis- 
close one's  identity — to  show  or  make 
known  to  some  person  or  persons  in 
the  vicinity  who  one  is,  and  what  one's 
name  is,  and  where  one  may  be  found; 
and  so  it  would  not  be  a  sufficient 
compliance  with  the  statute  for  the 
operator  of  an  automobile  to  furnish 
someone  with  the  number  of  the  car, 
since  the  operator  might  not  be  the 
owner  of  the  car,  and  that  might  not 
be  sufiicient  for  the  purpose  of  ascer- 
taining who  was  the  person  who  might 
be  wanted.  State  v.  Verriil  (1921) 
—  Me.  — ,  112  Atl.  673. 

And  in  construing  a  statute  which 
made  it  an  offense  for  the  driver  of  an 
automobile  knowingly  to  go  away 
without  stopping  and  making  himself 
known,  after  causing  injury  to  person 
or  property,  the  court  in  Com.  v. 
Horsfall  (1913)  213  Masa  232.  100  N. 
E.  362,  Ann.  Cas.  1914A,  682,  said: 
"Its  obvious  purpose  is  to  enable 
those  in  any  way  injured  by  the  op- 
eration of  an  automobile  upon  a  pub- 
lic way  to  obtain  forthwith  accurate 
information  as  to  the  person  in  charge 
of  the  automobile.  It  should  be  in- 
terpreted in  such  a  way  as  to  effectu- 
ate this  end.  Manifestly,  it  imposes 
active  and  positive  duties  upon  the 
operator  of  the  automobile.  It  is  not 
satisfied  by  stopping  at  some  remote, 
obscure,  or  inaccessible  place,  nor  by 
a  mere  passive  willingness  to  answer 
inquiries.  In  unmistakable  language 
it  requires  the  tendering  on  the  spot. 
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and  immediately,  of  explicit  and  defi- 
nite information  as  to  himself,  of  a 
nature  which  will  identify  him  readi- 
ly and  make  it  simple  and  easy  to  find 
him  thereafter.  While  the  statute 
does  not  state  in  terms  to  whom  this 
information  shall  be  given,  its  plain 
indication  is  that  it  must  be  furnished 
to  those  whose  person  or  property  has 
been  injured,  if  reasonably  possible, 
and,  if  not,  to  someone  in  their  inter- 
est, or  to  some  public  officer  or  other 
person  at  or  near  the  place  at  the 
time  of  injury.  But  the  inhibited  con- 
duct consists  of  ^knowingly'  going 
away  without  giving  this  information. 
There  are  many  statutes  which  pro- 
hibit the  performance  of  a  certain 
act,  without  regard  to  the  intent  of 
the  actor  or  his  knowledge  that  ele- 
ments are  present  which  constitiite 
a  crime.  ...  It  would  have 
been  simple  for  the  legislature  to  have 
made  the  act  of  going  away  by  the 
driver  of  the  automobile,  without  mak- 
ing himself  known,  after  injuring  per- 
son or  property,  a  crime,  and  this 
would  have  been  accomplished  by 
omitting  the  word  Icnowingly*  from 
the  statute.  The  insertion  of  this 
word  cannot  be  treated  as  immaterial. 
It  is  a  principle  of  statutory  construc- 
tion that  all  words  found  in  the  act 
shall  be  given  effect,  if  possible. 
'Knowingly'  is  a  word  frequently  In* 
serted  in  statutes  creating  crime.  In 
such  connection,  it  commonly  imports 
a  perception  of  the  facta  requisite  to 
make  up  the  crime.  For  one  who  op- 
erates an  automobile  'knowingly'  to 
go  away  without  making  himself 
known  requires  a  consciousness  not 
only  of  the  fact  that  he  is  going  away, 
but  of  the  further  fact  that  he  has 
not  made  himself  known.  If  in  truth 
he  has  delegated  the  duty  of  revealing 
his  identity  to  an  agent,  and  honestly 
and  with  good  reason  supposes  that 
this  delegated  duty  has  been  per- 
formed, he  cannot  be  said  'knowingly' 
to  have. failed  to  do  what  the  statute 
requires,  even  if  the  agent  did  not 
discharge  his  duty.  If  the  transac- 
tion was  genuine  throughout,  the  driv- 
er of  the  automobile  may  thoroughly, 
though  mistakenly,  believe  that  the 
requirement  of  the  law  has  been  ob- 
served." 


In  People  v.  Rosenheimer  (1913) 
209  N.  Y.  115,  46  L.R.A.(N.S.)  977, 102 
N.  E.  530,  Ann.  Cas.  1916A,  161,  supra, 
the  court  stated:  'The  statute  does 
not  require  the*operator  of  the  motor 
vehicle  to  state  the  circumstances  of 
the  occurrence  tending  to  show  his 
responsibility,  but  merely  to  stop  and 
identify  himself.  Undoubtedly  it  does 
require  him  to  make  known  a  fact 
which  will  be  a  link  in  the  chain  of 
evidence  to  convict  of  crime,  if  in 
fact  he  has  been  guilty  of  one. 
Whether  the  compulsory  furnishing 
of  such  a  link  is  a  constitutional  vio- 
lation may  be  questioned." 

Cases  holding  that  the  requirement 
of  certain  information  does  not  offend 
the  constitutional  provision  against 
self-crimination  are  not  within  the 
scope  of  the  annotation. 

Under  a  statute  (Motor  Car  Act 
1903)  which  provides  that,  if  a  driver 
who  commits  an  offense  under  a  sec- 
tion thereof  refuses  to  give  his  name 
and  address,  that  refusal  shall  in  it- 
self constitute  an  offense  under  the 
act,  and  which  further  provides  that 
it  shall  be  the  duty  of  the  owner  of 
the  car,  if  required,  to  give  any  in- 
formation which  it  is  within  his  power 
to  give,  and  which  may  lead  to  the 
identification  and  apprehension  of  the 
driver,  and  if  the  owner  fails  to  do  so 
he  also  shall  be  guilty  of  an  offense 
under  the  act,  in  order  that  the  owner 
of  the  car  may  be  guilty  of  the  offense, 
it  is  not  essential  that  the  informa- 
tion first  be  required  of  the  driver. 
Rex  V.  Hankey  [1905]  2  K.  B.  (Eng.) 
687,  74  L.  J.  K.  B.  N.  S.  922,  93  L.  T. 
N.  S.  107,  69  J.  P.  219,  54  Week.  Rep. 
80,  21  Times  lt<.  R.  409,  3  L.  G.  R.  554, 
21  Cox,  C.  C.  1.  The  court  stated  that 
that  part  of  the  section  creates  a  dis- 
tinct offense  on  the  part  of  the  own- 
er, and  to  say  that  the  owner  is  bound 
to  give  the  required  information  only 
after  a  refusal  by  the  driver  would 
be  to  defeat  the  whole  object  of  the 
latter  part  of  the  section,  which  is  to 
meet  the  difiiculty,  and  even  the  im- 
possibility, which  frequently  arises, 
of  getting  the  name  from  the  driver 
himself.  It  appears  that  in  this  case 
the  driver  did  not  stop  at  all,  and  the 
party  complaining  did  not  know  who 
he  was.  J.  H.  B. 
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JOSEPH  DUTEAU,  Appt, 

V. 

ARTHUR  C.  DRESBACH,  Respt. 

WtuiMnfftOH  Supreme  Court  (Dept.  No.  S)  — December  JtS,  1020, 

(—  Wash.  — .  194  Pac  547.) 

Contract  —  to  procure  evidence  —  validity. 

1.  A  contract  by  a  layman  with  an  attorney  who  has  taken  a  case  on 
a  contingent  fee,  to  seek  out  the  witnesses  and  keep  in  touch  with  them 
and  assist  in  every  way  possible  to  obtain  a  judgment,  for  a  share  in  the 
fee,  is  void  as  against  public  policy. 

[_See  note  on  this  question  beginning  on  page  1433.] 

Appeal  —  judgment   on   pleadings  —  pleadings,  a  defense  to  which  no 

allegation  not  answered  taken  as  answer  was  made  must  be  taken  as 

true.  true  on  appeal. 

2.  In  case  of  judgment  upon  the 


Appeal  by  plaintiff  from  a  judgment  of  the  Superior  Court  for  King 
County  (Smith,  J.)  in  favor  of  defendant  in  an  action  brought  to  recover 
an  amount  alleged  to  be  due  and  unpaid  for  plaintiff's  share  of  attorney's 
Affirmed* 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  R.  B.  Brown  for  appellant.  17,  24  Pac.  846;  Langdon  v.  Conlin, 

Mr.  Benton  £mbree.  for  respondent:    67  Neb.  243,  60  L.R.A.  429,  108  Am. 


A  contract  to  pay  for  procuring  evi- 
dence to  be  used  in  a  cause,  coupled 
with  the  condition  that  the  contrac- 
tee's  right  to  compensation  shall 
depend  upon  the  character  of  the  testi- 
mony to  be  procured,  or  upon  the 
result  of  the  suit  in  which  the  same 
is  to  be  used,  is  contrary  to  public 
policy  and  void. 

6  R.  C.  L.  757;  13  C.  J.  p.  448;  Well- 
ington V.  Kelly,  84  N.  Y.  543;  Goodrich 
V.  Tenney,  144  111.  422,  19  L.R.A.  371, 
36  Am.  St.  Rep.  459,  33  N.  E.  44;  Quirk 
V.  Muller.  14  Mont.  467,  25  L.R.A.  87, 
43  Am.  St.  Rep.  647,  86  Pac.  1077; 
Neece  v.  Joseph,  Ann.  Cas.  1912A,  656, 
and  note,  95  Ark.  552,  30  L.R.A.(N.S.) 
278.  129  S.  W.  797;  Clark.  Contr.  p. 
429;  Hughes  v.  Mullins,  36  Mont.  267, 
92  Pac.  758,  13  Ann.  Cas.  209;  Patter- 
son V.  Donner,  48  Cal.  869;  Thomas  v. 
Caulkett,  57  Mich.  392,  58  Am.  Rep. 
369,  24  N.  W.  154;  Sherman  v.  Burton, 
165  Mich.  293,  33  UR.A.CN.S.)  87, 
130  N.  W.  667;  Eggleaton  v.  Pantages, 
103  Wash.  458,  175  Pac.  34;  Reed  v. 
Johnson,  27  Wash.  42,  57  L.R.A.  404, 
67  Pac.  381;  Stirtan  v.  Blethen,  79 
Wash.  10,  51  L.R.A.  (N.S.)  623,  139 
Pac.  618;  Lewer  v.  Cornelius,  72  Wash. 
124,  129  Pac.  911;  Alpers  v.  Hunt,  86 
Gal.  78,  9  L.R.A.  483,  21  Am.  St.  Rep. 


St.  Rep.  643,  93  N.  W.  389,  2  Ann.  Cas. 
834. 

Where  an  issue  is  tendered  by  the 
pleadings  upon  a  material  matter  it  is 
error  to  render  judgment  upon  such 
pleadings. 

Rourk  V.  Miller,  3  Wash.  73,  27  Pac. 
1029;  11  Enc.  PI.  &  Pr.  p.  1082. 

Mount,  J.,  delivered  the  opinion 

of  the  court: 

This  appeal  is  from  a  judgment 
on  the  pleadings  rendered  by  the 
lower  court  upon  motion  of  the  de- 
fendant. The  plaiatifif  has  aK>ea]ed. 

The  appellant's  complaint,  in  sub- 
stance, alleges  that  in  the  year  1907 
one  Albert  E.  Tills  was  injured  in 
an  accident  on  the  Great  Northern 
Railroad  in  this  state,  and  was 
thereby  greatly  damaged;  that  the 
defendant,  Arthur  C.  Dresbach,  was 
at  the  time  engaged  as  a  practising 
attorney  at  bar  of  the  courts  of  this 
state,  and  was  employed  as  such  at- 
torney by  said  Albert  E.  Tills  to 
prosecute  an  action  against  the 
Great  Northern  Railway  Company 
for  damages  on  account  of  the  in- 
jury to  Mr.  Tills ;  that  pursuant  to 
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that  employment  Mr.  Dresbach  did 
brin?  an  action  and  procured  a  judg- 
ment in  the  sum  of  $20,000  against 
the  railroad  company ;  that  this 
judgment,  together  with  interest, 
was  collected  by  Mr.  Dresbach,  and 
from  the  proceeds  thereof  he  re- 
ceived the  sum  of  $10,000  for  his  at- 
torney's fee  in  that  cause;  that  at 
the  time  Mr.  Dresbach  was  em- 
ployed by  Mr.  Tills,  it  was  agreed 
between  the  appellant  and  Mr.  Dres- 
bach that  the  appellant  would  hunt 
up  testimony  and  evidence  in  be- 
half of  A.  E.  Tills,  in  order  that  said 
Dresbach  might  be  able  to  secure  a 
judgment  in  said  cause,  and  would 
seek  out  the  witnesses  and  keep  in 
touch  with  them,  find  all  the  evi- 
dence and  testimony  with  reference 
to  the  merits  of  said  action,  and 
bring  the  same  to  said  Arthur  C. 
Dresbach,  and  assist  in  every  way 
possible  to  obtain  judgment  against 
the  Great  Northern  Railway  Com- 
pany; that  said  Arthur  C.  Dresbach 
agreed  to  pay  to  the  appellant  one 
half  of  all  the  fees  that  the  said 
Dresbach  should  obtain  in  that 
cause;  that  the  appellant  devoted 
his  entire  time  traveling  over  the 
state',  and  obtained  evidence  in  sup- 
port of  the  claim  of  the  plaintiff  in 
that  case,  found  all  the  witnesses, 
and  kept  in  touch  with  them,  and 
brought  said  witnesses  and  testi- 
mony to  the  said  Dresbach;  that 
upon  their  evidence  the  judgment 
was  secured ;  that  Dresbach  has  not 
paid  the  appellant  one  half  of  his 
attorney's  fee  received  in  that  case, 
but  has  paid  only  the  sum  of  $265, 
and  alleges  that  there  remains  due 
$4,735,  for  which  he  prays  judg- 
ment. 

A  demurrer  to  this  complaint  was 

overruled,  and  thereupon  the  re- 
spondent answered  the  complaint, 
admitting  his  employment  by  Mr. 
Tills,  and  that  he  recovered  the 
judgment  of  $20,000,  and  received 
one  half  thereof  as  his  fees,  but 
denied  that  he  had  made  any  con- 
tract to  divide  his  fees  with  the  ap- 
pellant. As  an  affirmative  defense 
he  Sieged  that  he  was  employed  by 
"Mr.  Tills  as  an  attorney  to  pros- 
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ecute  the  action  against  the  Great 
Northern  Railway  referred  to  in  the 
complaint;  that  pursuant  to  that 
employment  he  prosecuted  the  case 
to  judgment,  and  received  his  fees 
and  compensation  for  his  services  in 
the  sum  of  $10,000;  that  in  that 
case  it  was  agreed  between  Tills  and 
respondent  that  respondent  should 
receive  as  his  fees  one  half  of  what- 
ever-amount should  be  recovered  in 
said  cause  by  Tills  against  the  Great 
Northern  Railway  Company,  and,  in 
the  event  nothing  was  so  recovered, 
then  the  respondent  should  receive 
no  compensation  for  his  services  in 
that  cause,  which  agreement  was  at 
all  times  known  to  appellant.  After 
this  answer  wias  filed  and  no  reply 
was  made  thereto,  the  respondent 
moved  the  court  for  a  judgment  on 
the  pleadings  upon  the  ground  that 
the  pleadings  showed  that  the  con- 
tract alleged  in  the  plaintiff's  com- 
plaint to  have  been  entered  into  be- 
tween the  respondent  and  appellant 
is  in  contravention  of  public  policy 
and  unenforceable  and  void.  The 
court  took  that  view  of  the  plead- 
ings, and  granted  judgment  in  favor 
of  the  respondent  and  dismissed  the 
action. 

It  is  argued  by  appellant  that  the 
court  erred  in  sustaining  the  motion 
for  judgment  on  the  pleadings.  His 
reason  therefor,  as  we  gather  from 
the  brief,  is  that  the  alleged  con- 
tract between  the  respondent  and 
the  appellant  was  denied  by  the  re^ 
spondent's  answer.  It  is  argued 
that  because  of  this  denial  there  was 
a  question  for  the  jury  as  to  wheth- 
er such  a  contract  was  entered  into. 
The  afiirmative  defense  alleges,  in 
substance,  that  the  respondent  took 
the  case  of  Mr.  Tills  against  the 
Great  Northern  Railway  Company 
upon  a  contingent  fee  of  one  half 
thereof,  and  in  case  of  no  recovery 
there  was  no  fee,  and  that  the  ap- 
pellant knew  of  that  contract.  This 
defense  must  be  ■ 
taken  as  true,  be-  Jvdicmcat  OB 
cause   no    answer  £/SSasr.«t 

was    made    thereto.  mn»wered  tmken 

The  only  issue  left 

in  the  case,  therefore,  was  whether 
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or  not  the  respondent  entered  into  a 
contract  with  the  appellant  to  divide 
his  fee  with  the  appellant  upon  his 
agreement  to  seek  out  the  evidence 
"in  order  that  said  defendant  might 
be  able  to  secure  a  judgment  in  said 
cause,"  knowing  that  Mr.  Dres- 
co»tmct-to        bach's  fee  was  con- 

nrocsre  evi-          tingcnt       UDOn  & 

Ae»«-vaiidi4^.  judgment  bSng  se- 
cured. We  have  no  doubt  that  a 
contract  of  this  kind  is  against  pub- 
lic policy  and  void.  The  rule  is 
stated  in  6  R.  G.  L.  p.  757,  §  164,  as 
follows :  "Contracts  to  pay  for  col- 
lecting and  procuring  testimony  to 
be  used  in  evidence,  coupled  with  the 
condition  that  the  contractee's  right 
to  compensation  depends  upon  the 
character  of  the  testimony  procured 
or  upon  the  result  of  the  suit  in 
which  it  is  to  be  used,  have  been 
universally  condemned  by  the 
courts  as  contrary  to  public  policy, 
for  the  reason  that  such  agreements 
hold  out  an  inducement  to  commit 
fraud  or  procure  persons  to  commit 
perjury.  The  contracts  themselves 
ar«  pernicious  in  their  nature.  They 
create  a  powerful  pecuniary  induce- . 
ment  on  the  part  of  the  agents  so 
employed  that  the  testimony  should 
be  given  of  certain  facts,  and  that  a 
particular  result  should  be  had." 

If  the  allegations  of  the  com- 
plaint in  this  case  are  true,  and  if 
the  allegation  of  the  affirmative 
answer  is  also  true,  which  we  think 
must  be  admitted  under  the  plead- 
ings here,  then  that  rule  applies 
with  all  its  force  to  this  case,  for 
here  Mr.  Dresbach  was  employed 
upon  a  contingent  fee  to  prosecute 
the  case  of  Tills  against  the  Great 
Northern  Railway  Company.  In 
case  he  succeeded  he  was  to  obtain 
one  half  of  the  recovery.  In  case  he 
did  not  succeed  he  was  to  receive  no 
fee.  The  appellant  in  this  case 
knew  of  these  facta,  and  undertook 
to  furnish  testimony  in  order  that 
Mr.  Tills  might  secure  judgment. 
His  right  to  compensation  depended 
upon  the  character  of  the  testimony 
which  he  might  procure  and  upon 
the  result  of  the  suit.  Such  con- 
tract clearly  comes  within  the  rule 


above  stated.  In  Reed  v.  Johnson, 
27  Wash.  42,  57  L,R.A.  404,  67  Pac. 
381,  we  said,  quoting  from  22  Am. 
&  Eng.  Enc.  Law,  p.  1014,  II  4: 
"Equity  will  not  assume  jurisdiction 
to  compel  the  specific  performance 
of  a  contract  that  is  illegal  in  any  of 
its  features.  If  the  nature  of  the 
contract  is  such  that  its  enforce- 
ment would  be  in  violation  of  pub- 
lic policy,  specific  performance  will 
not  be  granted.  The  least  taint  of 
illegality  or  want  of  equity  will  pre- 
clude a  decree." 

In  Delbridge  v.  Beach,  66  Wash. 
416,  119  Pac.  856,  we  said:  "It  is 
a  well-settled  principle  of  law  that 
agreements  against  public  policy 
and  sound  morals  wiU  not  be  en- 
forced by  the  courts." 

After  citing  a  number  of  authori- 
ties and  quoting  from  Brown  v. 
First  Nat.  Bank,  137  Ind.  655,  24 
L.R.A.  206,  37  N.  E.  158,  we  said: 
"It  follows,  to  state  the  rule  com- 
prehensively, that  all  agreements 
relating  to  proceedings  in  the 
courts,  civil  or  criminal,  which  may 
involve  anything  inconsistent  with 
the  full  and  impartial  course  of  jus- 
tice therein,  are  void,  though  not 
open  to  the  charge  of  actual  corrup- 
tion, 3  Am.  &  Eng.  Enc.  Law,  879- 
881 ;  Bishop,  Contr.  §  549.  And  this 
is  true,  regardless  of  the  good  faith 
or  intent  of  the  parties  at  the  time 
the  contract  was  entered  into,  or 
the  fact  that  no  evil  resulted  by  or 
through  the  contract." 

In  Lewer  v.  Cornelius,  72  Wash. 
124,  129  Pac.  911,  we  said:  "A 
court  will  not  knowingly  aid  in  the 
furtherance  of  an  illegal  transac- 
tion. And  in  harmony  with  this 
principle,  it  does  not  concern  itself 
as  to  the  manner  in  which  the  ille- 
gality of  a  matter  before  it  is 
brought  to  its  attention.  If  such 
illegality  appears  in  the  pleadings  of 
p'ther  mrtv,  it  will  not  inquire  into 
the  technical  accuracy  of  such 
Pleading;  if  it  appears  in  the  state- 
ment of  witnesses  at  the  trial,  it  will 
not  inquire  into  the  technical  admis- 
sibility of  such  statement  as  evi- 
dence; but  will,  in  either  case,  start 
an  inquiry  of  its  own,  and  if  it  be 
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found  that  the  differences  which  it 
is  called  upon  to  adjudicate  arise  out 
of  an  illegal  transaction,  it  will  leave 
the  parties  where  it  found  them,  to 
work  out  their  differences  as  best 
they  may^'—citing  a  number  of 
cases. 

In  Eggleston  v.  Pantages,  103 
Wash.  458, 175  Pac.  34,  we  said:  "It 
is  well  settled  that  agreements 
against  public  policy  and  sound  mor-f 
als  will  not  be  enforced  by  the 
courts.  It  is  a  general  rule  that  all 
agreements  relating  to  proceedings 
in  courts  which  may  involve  any-» 
thing  inconsistent  with  the  full  and 
impartial  course  of  justice  tnerein 
are  void,  though  not  open  to  the 
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actual  charge  of  corruption.  This  is 
true,  regardless  of  the  good  faith 
or  intent  of  the  parties  at  the  time 
the  contract  was  entered  into,  or 
the  fact  that  no  evil  resulted  by  or 
through  the  contract." 

Taking  the  pleadings  in  this  case 
all  together,  we  think  it  is  plain  that 
the  contract  here  sued  upon,  even  if 
entered  into,  was,  under  the  allega- 
tions of  the  answer,  which  were  not 
denied,  plainly  against  public  policy 
and  therefore  void. 

The  judgment  appealed  from  is 
therefore  affirmed. 

H(dcomb,  Ch.  J.,  arid  Mitchell, 
Main,  and  Tolman,  JJ.,  concur. 


annotahon. 

Validity  of  employment  to  obtain  evidence. 


I.  Introductory,  1433. 
II.  Champerty  and  maintenance,  1433. 

III.  Merely  employing  one  to  get  informa- 

tion, 1435. 

IV.  Contract  to  furnish  prescribed  kind 

or  amount  of  evidence,  1437. 
V.  Effect  of  contingent  fee: 

a.  In  general,  1440. 

b.  Contract   to   share  attorney's 

fee,  1440. 

VI.  Purpose  of  evidence  or  character  of 
contractor,  1442. 

/.  JntrodHctory. 

This  annotation  will  be  limited 
strictly  to  a  consideration  of  contracts 
by  which,  for  a  consideration,  one 
undertakes  to  expend  time  and  effort 
to  obtain  evidence  for  use  in  a  lawsuit, 
either  by  securing  witnesses  who  will 
testify  in  the  suit,  or  documents  which 
may  be  used  as  evidence.  This  ex- 
cludes all  cases  where  extra  compen- 
sation is  offered  a  witness  to  disclose 
facts  already  in  his  possession,  or 
which  he  may  discover  by  effort.  The 
latter  class  of  cases  will  be  found  in 
the  annotation  to  Thatcher  v.  Darr, 
post,  1442.  Cases  dealing  with  the 
rights  of  persons  who  act  upon  public 
offers  of  reward  will  also  be  excluded 
because  the  question  of  rewards  may 
well  become  a  subject  of  independent 
consideration,  since  other  questions 
are  more  frequently  involved  than  the 


mere  question  of  the  validity  of  such 
a  contract.  Contracts  by  which  one  is 
employed,  for  a  stated  compensation, 
merely  to  look  up  witnesses  and  ascer- 
tain what  testimony  they  are  willing 
to  give,  are  generally  upheld.  But  any 
attempt  to  effect  a  particular  result  by 
proving  a  particular  fact,  or  establish* 
ing  the  claim  of  the  employer,  is  re- 
garded as  invalid,  as  tending  to  sub- 
ornation of  perjury. 

//.  Champerty  and  maintenance. 

In  England,  both  the  statutes  and 
the  common  law  looked  with  disfavor 
upon  any  attempt  by  one  person  to 
foment  litigation  between  others. 
Therefore,  all  contracts  by  which  one 
undertook  to  ■  finance  or  otherwise 
assist  another  in  a  litigation,  or  to 
purchase  the  chose  in  action  for  the 
purpose  of  prosecuting  the  action  him- 
self, were  held  to  be  void.  Some  of  the 
cases  in  which  the  agreement  was  to 
furnish  evidence  for  a  lawsuit  have 
been  held  to  be  obnoxious  to  this  rule. 
Therefore,  it  has  been  held  that  con- 
tracts to  furnish  the  evidence  which 
would  enable  the  other  contracting 
party  to  win  a  suit  in  which  he  was 
alleged  to  be  interested,  for  a  share  of 
the  recovery,  were  void.  Powell  v. 
Knowler  (1741)  2  Atk.  224,  26  Eng. 
Reprint,  639;  Parker  v.  Baylis  (1800) 
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2  Bos.  &  P.  73, 126  Eng.  Reprint,  1163; 
Stanley  v.  Jones  (1831)  7  King.  369, 
131  Eng.  Reprint,  143;  Reynell  v. 
Sprye  (1852)  1  DeG.  M.  &  G.  660,  42 
Eng.  Reprint,  710,  21  L.  J.  Ch.  N.  S. 
633;  Hutley  v.  Hutley  (1873)  L.  R. 
8  Q.  B.  (Eng.)  112,  42  L.  J.  Q.  B.  N.  S. 
62,  28  L.  T.  N.  S.  63;  21  Week.  Rep. 
479. 

Parker  v.  Baylis  (1800)  2  Bos.  &  P. 
78,  126  Eng.  Reprint,  1163,  was  an 
action  to  recover  upon  a  promise  by 
the  next  of  kin  of  one  holding  property 
in  trust  that,  in  case  the  beneficiary 
would  bear  the  expense  of  having  her 
appointed  administratrix  and  furnish 
evidence  to  enable  her  to  receive  divi- 
dends then  due  on  the  trust  property, 
the  administratrix  would  turn  them 
over  to  the  beneficiary,  and  it  was  held 
that  there  was  no  consideration  to 
support  the  promise.  There  is  no  dis- 
cussion of  the  proposition  as  to  fur- 
nishing evidence,  but  the  case  goes  off 
on  the  ground  that  the  money  sought 
was  not  assets  of  the  estate,  but  was 
received  by  the  administratrix  in  the 
character  of  trustee,  and  therefore 
could  not  be  taken  out  of  the  general 
assets  of  the  estate. 

In  Hutley  v.  Hutley  (1873)  L.  R. 
8  Q.  B.  (Eng.)  112,  42  L.  J.  Q.  B.  N.  S. 
52,  28  L.  T.  N.  S.  63,  21  Week.  Rep. 
479,  it  appeared  that  an  agreement  to 
secure  evidence  was  merely  part  of  an 
undertaking  by  a  relative  of  an  heir 
at  law,  to  advance  money,  instruct  an 
attorney,  and  obtain  evidence  to  con- 
test  the  will  by  which  the  heir  was 
deprived  of  the  property,  for  a  share 
of  the  recovery.  The  agreement  was 
held  void  as  amounting  to  champerty. 

One  who  undertakes  to  make  out 
another's  title  to  an  estate  for  a  share 
in  the  recovery  cannot  have  a  specific 
performance  of  the  agreement,  but 
will  be  left  to  his  action  at  law. 
Powell  V.  Knowler  (1741)  2  Atk.  224, 
26  Eng.  Reprint,  539. 

A  court  of  equity  will  discourage  an 
agreement  by  which  one  undertakes 
to  ascertain  and  establish  a  doubtful 
right  in  consideration  of  sharing  in 
the  recovery,  whether  it  amounts 
strictly  to  a  champeHy  or  maintenance 
or  not.  The  court  says  such  an  agree- 
ment may  or  may  not  have  amounted 


strictly  in  point  of  law  to  champerty 
or  maintenance  so  as  to  constitute  a 
punishable  offense,  but  must  be  con- 
sidered clearly  against  the  policy  of 
the  law,  clearly  mischievous,  clearly 
such  as  a  court  of  equity  ought  to  dis- 
courage and  relieve  against.  Reynell 
v.  Sprye  (1852)  1  DeG.  M.  &  G.  660. 
42  Eng.  Repnnt,  710,  21  L.  J.  Ch.  N.  S. 
633. 

4  A  bargain  by  a  man  who  has  evi- 
dence in  his  own  possession  respecting 
matters  in  dispute  between  third  per- 
sons, and  who  professes  to  have  the 
means  of  procuring  more  evidence,  to 
purchase  a  share  in  the  recovery  at  the 
price  of  the  evidence  which  he  posses- 
ses or  can  procure,  cannot  be  enforced. 
The  court  said  that  the  offense  of 
champerty  consisted  in  purchasing  an 
interest  in  the  thing  in  dispute,  with 
the  object  of  maintaining  and  taking 
part  in  the  litigation.  It  continues: 
In  the  present  case  Stanley  does  pur- 
chase an  interest  in  the  subject-matter 
of  the  dispute,  not  in  terms  indeed, 
but  in  substance  and  effect,  since  he 
bargains  distinctly  for  a  share  in  the 
sum  to  be  recovered.  He  does  not 
stipulate  that  he  is  to  furnish  money 
for  carrying  on  the  suit,  or  that  he  is 
to  carry  it  on  himself,  but  he  stipulates 
that  he  would  and  should  use  and 
exert  his  utmost  influence  and  means 
for  procuring  such  evidence  as  should 
be  required  to  substantiate  the  claim. 
And  if  there  is  any  difference  between 
this  contract  and  direct  champerty,  it 
appears  to  be  strongly  against  the 
legality  of  this  contract.  The  bargain 
to  furnish  and  to  procure  evidence  for 
the  consideration  of  a  money  payment, 
in  proportion  to  the  effect  produced 
by  such  evidence,  has  a  direct  and 
manifest  tendency  to  pervert  the 
course  of  justice.  Stanley  v.  Jones 
(1831)  7  Bing.  369,  131  Eng.  Reprint, 
143. 

A  contract  by  one  to  furnish  the 
evidence  and  bear  the  expense  of  a 
suit  to  establish  the  title  of  an  alleged 
heir  to  valuable  property,  in  considera- 
tion of  a  large  share  of  the  recovery, 
is  so  mischievous  and  tainted  with 
champerty  that  a  court  of  equity  will 
not  enforce  it.  Casserleigh  v.  Wood 
(1902)  66  C.  C.  A.  212.  119  Fed.  308. 
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In  Wood  v.  Casserleigh  (1902)  30 
Colo.  287,  97  Am.  St.  Rep.  138,  71  Pac. 
360,  whieh  involved  the  same  contract 
as  was  passed  upon  in  the  preceding 
case,  the  court  reached  a  different 
result,  saying:  The  contract  in  ques- 
tion does  not  show  upon  its  face  that 
plaintiff  was  to  procure  testimony  of 
any  certain  character,  or  furnish 
sufficient  to  establish  the  principal 
question  of  fact  which  was  deemed 
material,  but  on  the  contrary  simply 
required  him  to  furnish  evidence 
which  was  then  in  his  possession,  and 
which  he  had  secured  prior  to  the 
execution  of  the  contract.  It  cannot 
be  said,  therefore,  that  the  agreement 
of  the  plaintiff  to  furnish  the  testi- 
mony referred  to  in  the  contract,  or 
any  act  upon  his  part  in  securing  it, 
would  involve  him  or  any  person  in 
any  act  having  the  slightest  taint  of 
illegality,  or  which  would  be  obnoxious 
to  the  pure  administration  of  justice, 
or  injurious  to  public  interests,  and 
therefore  is  not  void  as  against  public 
policy.  The  court  thereby  affirmed 
(1900)  14  Colo.  App.  265,  69  Pac.  1024, 
where  the  case  was  treated  largely  as 
one  of  maintenance,  and  the  court  held 
that  such  an  offense  did  not  exist  in 
Colorado.  Upon  the  question  of  public 
policy,  the  court  said  the  contract  re- 
quired plaintiff  simply  to  furnish  evi- 
dence which  was  in  hin  possession  at 
the  time  of  the  preparation  and  the 
execution  of  the  contract.  The 
character  and  nature  of  the  evidence 
are  specifically  stated  in  the  agree- 
ment, and  they  were  not  such  that, 
upon  principle,  the  furnishing  of  it 
would  be  prohibited  by  any  rule  of 
public  policy.  The  natural  presump- 
tion is  that  the  evidence  to  be  pro- 
duced was  record  evidence.  The  court 
further  says  the  contract  did  not  re- 
quire plaintiff  to  furnish  any  evidence 
except  that  specifically  stated  in  it. 
In  addition  to  this,  plaintiff  alleged 
that  he  furnished  the  attorney  other 
evidence  necessary  to  institute  pro- 
ceedings,— not  evidence  used  or  to  be 
used  on  the  trial, — and  hence  no 
reasonable  presumption  could  arise 
that  the  furnishing  of  such  informa- 
tion, whatever  it  was,  had  a  tendency 
to  obstruct  justice  or  interfere  with 


its  administration  by  the  court,  or  to 
encourage  perjury,  or  the  commission 
•f  any  other  unlawful  act. 

A  consideration  of  the  facts  as 
stated  in  the  various  reports  of  the 
above  cases  seems  to  indicate  that  a 
valuable  mining  property  was  owned 
by  a  man  who  died  leaving  an  heir  in 
a  distant  state.  The  plaintiff  was  in 
possession  of  evidence  that  would 
establish  the  title  of  the  heir.  Instead 
of  disclosing,  or  offering  to  disclose, 
this  evidence  to  the  heir  for  a  con- 
sideration, as  in  most  of  the  English 
cases  cited  by  the  court  in  support  of 
its  ruling,  plaintiff  entered  into  a 
contract  with  the  heir  by  which  he 
undertook  to  prosecute  the  suit  on 
behalf  of  the  heir  for  two  thirds  of 
the  recovery.  It  would  be  difficult  to 
imagine  a  case  more  conducive  to  sub- 
ornation of  perjury  and  all  the  other 
evils  against  which  the  Statutes  of 
Maintenance  were  leveled,  than  such 
a  case.  The  chance  of  winning  an 
interest  iii  a  mining  claim  worth 
hundreds  of  thousands  of  dollars  for 
the  expense  of  a  lawsuit  based  on  evi- 
dence to  be  furnished  by  the  plaintiff 
is  a  temptation  to  produce  the  proper 
evidence,  even  if  a  part  of  it  is  manu- 
factured, which  frail  humanly  could 
hardly  resist. 

Ill,  Merely  employing  one  to  get  <n- 
formaHon. 

A  contract  by  which  one  merely 
employs  another  to  render  services  in 
looking  up  evidence  to  be  used  at  a 
trial  is  valid,  and  it  is  immaterial 
whether  the  person  employed  is  an 
attorney  at  law,  a  professional  de- 
tective, or  a  mere  layman.  Hare  v. 
McGue  (1918)  178  CaL  740,  L.R.A. 
1918F,  1099,  174  Pac.  663;  Haley  v. 
Hollenback  (1917)  63  Mont  494,  16S 
Pac.  459;  Singer  Mfg.  Co.  v.  City  Nat 
Bank  (1907)  145  N.  C.  319,  59  S.  E. 
72;  Chandler  v.  Mason  (1829)  2  Vt 
193;  Cobb  v.  Cowdery  (1867)  40  Vt 
25,  94  Am.  Dec.  370;  Yeatman  v. 
Dempsey  (1860)  7  C.  B.  N.  S.  628,  141 
Eng.  Reprint,  962,  29  L.  J.  C.  P.  N.  S. 
177,  6  Jur.  N.  S.  778,  1  L.  T.  N.  S.  402, 

8  Week.  Rep.  219,  affirmed  in  (1861) 

9  C.  B.  N,  S.  881,  142  Eng.  Reprint 
847,  7  Jur.  N.  S.  1245, 9  Week.  Rep.  743. 
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A  contract  by  a  man  threatened 
with  a  divorce  suit  to  pay  a  person 
for  looking  up  the  acts,  conduct,  and 
past  history  of  his  wife,  and  locate, 
interview,  and  secure  witnesses  to 
testify  on  his  behalf,  is  valid.  Hare 
V.  McGue  (Cal.)  supra.  The  court 
says:  "A  contract  is  void  whereby  one 
agrees  to  obtain  or  procure  testimony 
of  certain  facts  which  will  success- 
fully support  or  defeat  a  lawsuit,  or 
which  provides  that  payment  to  the 
party  procuring  such  testimony  is  to 
be  contingent  upon  the  result  of  the 
action  for  which  he  is  engaged  to  pro- 
cure it.  It  is  the  element  of  payment 
contingent  on  the  success  of  the  litiga- 
tion in  which  the  evidence  is  to  be 
produced,  or  the  fact  that  the  agree- 
ment is  to  procure  evidence  not  of 
facts  necessary  to  the  success  of  the 
party  litigant  who  contracted  for 
their  production,  which  vitiates  the 
contract.  It  is  the  contingency  on  the 
one  hand,  and  the  agreement  to  fur- 
nish a  given  set  of  facts  essential  to 
a  successful  litigation  on  the  other, 
and  both  of  which  in  their  nature  are 
calculated  to  induce  false  charges  and 
the  production  of  perjured  testimony, 
to  subvert  the  truth  and  pervert 
justice,  through  fraud,  trickery,  and 
chicanery  at  the  hands  of  unscrupu- 
lous private  detectives  or  other  con- 
scienceless persons,  which  has  im- 
pelled the  law,  with  wisdom,  to  declare 
such  contracts  illegal." 

In  a  suit  by  holder  against  indorser 
of  a  note,  where  failure  to  make 
demand  on  the  maker  was  sought  to 
be  justified  on  the  ground  that  the 
note  was  without  consideration,  it 
appeared  that  the  note  was  given  for 
information  as  to  witnesses  who  could 
give  needed  information  in  a  pending 
lawsuit,  and  the  court  says  that  it  con- 
sidered that  such  information,  given 
in  good  faith  and  furnishing  the 
maker  with  important  testimony, 
might  furnish  a  good  consideration  for 
the  note.  Chandler  v.  Mason  (1829) 
2  Vt,  193. 

In' Cobb  V.  Cowdery  (1867)  40  Vt. 
25,  94  Am.  Dec.  370,  in  consideration 
of  an  undertaking  to  furnish  the 
names  of  witnesses  conversant  with 
the  matters  involved  in  a  lawsuit^  and 


information  in  respect  to  the  facts 
which  could  be  proved  by  them,  a 
judgment  was  to  'be  satisfied  and 
surrendered.  Suit  was  brought  to 
enforce  the  judgment,  and  the  con- 
tract was  set  up  as  a  defense. 
Plaintiff  claimed  that  the  contract  was 
void  as  against  public  policy,  because 
it  was  a  contract  to  fix  a  price  on  the 
testimony  of  Cowdery  as  a  witness, 
and  thereby  tended  to  obstruct  and 
prevent  the  due  administration  of 
justice.  The  court  said  that  it  was 
plain  that  there  was  no  illegality  in 
the  thing  which  defendant  agreed  to 
do  unless  it  was  illegal  because  its 
tendency  was  to  prevent  or  Impede  the 
due  course  of  public  justice.  It  was 
a  contract  to  give  information  in 
respect  to  evidence,  and  to  disclose, 
not  to  suppress,  the  truth,  and  the 
tendency  of  the  disclosure  cannot  be 
regarded  as  in  any  respect  interfering 
with  or  obstructing  the  administration 
of  justice. 

An  agreement  by  a  layman  to  search 
for  bona  fide  witnesses,  and  to  hunt 
up  such  bona  fide,  competent,  and 
legitimate  testimony  as  he  may  be 
able  to  obtain,  to  be  produced  at 
the  trial,  is  not  invalid.  Haley  v. 
HoUenbeck  (1917)  53  Mont.  494,  165 
Pac.  459.  The  court  si^ra  plaintiff  did 
not  agree  to  furnish  evidence  that 
would  establish  defendantfs  claim, 
nor  was  he  to  have  any  portion  of  the 
possible  recovery.  No  authority  has 
been  found  which  holds  such  a  con- 
tract open  to  objection  because  it 
contravenes  public  policy.  And  it  was 
held  immaterial  that  the  compensation 
was  contingent  on  the  success  of  the 
litigation.  The  court  says  it  cannot 
be  questioned  that  it  was  lawful  for  a 
litigant  to  employ  a  layman,  at  a 
stipulated  compensation  to  be  paid  in 
any  event,  to  do  for  him  what  he  could 
do  for  himself — find  the  witnesses  and 
ascertain  the  character  of  their  testi- 
mony; and  if  he  is  physically  unable 
to  do  this,  and  has  no  funds  unless  he 
succeeds  in  establishing  his  claim  for 
damages,  the  making  of  such  a  con- 
tract is  necessarily  the  only  means  by 
which  he  can  gain  assistance.  Unless 
he  may  employ  a  layman  upon  a  con- 
tingency he  is  effectually  barred  of  his 
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right.  The  attorney  on  a  contingent 
fee  may,  and  frequently  does,  include 
in  his  emplo3nnent  the  service  of  find- 
ing witnesses.  Does  this  fact  render 
his  contract  illegal?  "We  apprehend 
that  no  one  will  assert  this.  Why,  if 
the  attorney's  eonlract  was  valid,  is 
not  that  of  the  layman  also?"  Pay- 
ment for  services  rendered  in  visit- 
ing another  state  and  securing  wit- 
nesses in  a  divorce  suit  is  not  illegal. 
Singer  Mfg.  Co.  v.  City  Nat.  Bank 
(1907)  145  N.  C.  819,  59  S.  E.  72.  The 
court  says  it  does  not  justify  the  con- 
clusion, in  the  absence  of  other  evi- 
dence, that  he  was  to  secure  false  and 
suborned  testimony. 

Yeatman  v.  Dempsey  (1860)  7  C.  B. 
N.  S.  628,  141  Eng.  Reprint,  962,  29  L. 
J.  C.  P.  N.  S.  177,  6  Jur.  N.  S,  778, 
1  L.  T.  N.  S.  402,  8  Week.  Rep.  219, 
was  an  action  for  breach  of  a  contract 
to  procure  evidence  to  show  insanity 
of  plainti£F's  wife,  and  attend  and  give 
testimony  of  the  facts  at  a  suit  for 
divorce.  The  action  was  held  main- 
tainable, but  there  is  no  discussion  of 
the  validity  of  the  contract.  The  case 
went  off  on  the  question  whether  or 
not  the  contract  had  been  proved  and 
the  amount  of  damages  to  be  awarded. 
The  decision  was  affirmed  in  (1861) 
9  C.  B.  N.  S.  881, 142  Eng.  Reprint,  347, 
7  Jur.  N.  S.  1245,  9  Week.  Rep.  743, 
without  discussion.  Pollock,  C.  B., 
observing  that  the  circumstances  of 
the  case  were  of  a  peculiar  character, 
and  not  likely  to  form  a  precedent. 

rr.  Contract  to  furnish  preaeribed  leind 
or  amount  of  evidence. 

If  the  contract  is  not  merely  to 
gather  the  evidence,  'but  goes  further 
and  requires  the  contracting  party  to 
furnish  evidence  to  prove  a  specified 
fact  or  to  win  the  suit,  the  contract 
will  be  held  to  be  invalid.  The  tend- 
ency of  such  a  contract  is  to  oifer 
inducements  to  manufacture  evidence 
or  suborn  perjury,  and  will  not  be 
countenanced  by  the  courts. 

Arkansas. — Neece  v,  Joseph  (1910) 
95  Ark.  552,  30  L.R.A.(N.S.)  278,  129 
S.  W.  797,  Ann.  Cas.  1912A,  655; 
Josephs  V.  Briant  (1913)  108  Ark.  171, 
157  S.  W.  136,  on  second  appeal  (1914) 
115  Ark.  538,  172  S.  W.  1002,  Ann.  Cas. 


1916E,  741;  Luce  v.  Endsley  (1920) 
145  Ark.  287,  224  S.  W.  619. 

California. — Patterson  v.  Donner 
(1874)  48  Cal.  869. 

IlUnoiB— Gillett  v.  Logan  County 
(1878)  67  111,  256. 

Montana.  —  Hughes     v.  Mullina 

(1907)  36  Mont.  267,  92  Pac.  768, 
18  Ann.  Cas.  209;  Quirk  v.  Muller 
(1894)  14  Mont.  467,  25  L.R.A.  87, 
43  Am.  St.  Rep.  647,  36  Pac.  1077. 

New  York. — Lyon  v.  Hussey  (1894) 
82  Hun,  16.  31  N.  Y.  Supp.  281. 
North  Carolina. — Smith  v.  Hartsell 

(1908)  160  N.  C.  71,  22  L.RJ^(N.S.) 
203,  63  S.  E.  172, 

Ohio.— Getchell  v.  Welday  (1895)  4 
Ohio  S.  &  C.  P.  Dec.  66. 

Wisconsin.  —  Manufacturers  &  M. 
Inspection  Bureau  v.  Everwear  Ho- 
siery Co.  (1912)  162  Wis.  73,  42  L.RJI. 
(N.S.)  847,  138  N.  W.  624,  Ann.  Cas. 
1914C,  449. 

England,— Sprye  v.  Porter  (1856) 
7  El.  &  Bl.  58,  119  Eng.  Reprint,  1169, 
26  L.  J.  Q.  B.  N,  S.  64,  3  Jur.  N.  S. 
330,  5  Week.  Rep.  81,  38  Eng.  L.  &  Eq. 
Rep.  67. 

In  Sprye  v.  Porter  (Eng.)  supra,  an 
agreement  to  furnish  evidence  then  in 
possession  of  the  promisor  for  a  share 
in  the  recovery  was  held  valid,  the 

court  saying  there  was  no  undertaking 
to  assist  in  carrying  on  the  litigation, 
or  to  provide  any  further  assistance, 
or  in  any  way  to  assist  or  countenance 
the  otiier  contracting  party.  But  if 
it  appeared  that  he  was  to  furnish 
evidence  of  such  nature,  and  in  such 
quantity,  as  to  insure  success  in  a  suit, 
the  contract  would  be  illegal.  In 
such  case  the  bargain  is  for  an  inter- 
est in  the  property  in  dispute,  and  for 
litigation  to  recover  it,  and  to  main- 
tain the  other  contracting  party  in  a 
suit  in  a  manner  of  all  others  the  most 
likely  to  lead  to  perjury  and  the  per- 
version of  justice.  Such  an  agree- 
ment is  illegal. 

An  agreement  by  one  to  furnish  for 
compensation  evidence,  through  the 
medium  of  a  certain  person  as  a 
witness,  which  shall  substantiate  the 
claims  in  a  pending  lawsuit,  the  com- 
pensation being  contingent  upon  the 
favorable  outcome  of  the  suit,  and  the 
employer   agreeing  to   defend  any 
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action  which  may  be  brought  against 
the  witness  because  of  the  testimony 
given  by  him,  is  void.  Hughes  t. 
MuIIins  (Mont.)  supra. 

A  contract  to  procure  evidence  to 
win  a  lawsuit,  or  to  secure  possession 
of  documents  to  prevent  their  use  hy 
the  adversary,  is  void.  Josephs  v. 
Briant  (1913)  108  Ark.  171,  157  S.  W. 
136;  that  ruling  was  followed  as  the 
law  of  the  case  on  second  appeal  in 
(1914)  115  Ark.  538,  172  S.  W.  1002, 
Ann.  Cas.  1916E,  741. 

A  contract  to  produce  evidence  to 
prove  the  truth  of  the  accusation  in 
a  slander  case  is  void.  Luce  v.  End- 
Bley  (1920)  145  Ark.  287,  224  S.  W. 
619. 

In  Quirk  v.  Muller  (Mont.)  supra, 
where  one  was  employed,  not  only  to 
make  search  and  inquiry  for  witnesses 
and  to  ascertain  the  names  of  persons 
acquainted  with  the  facts  and  circum- 
stances, but  also  to  procure  such  other 
testimony  as  would  entitle  the  em- 
ployer to  recover  tiie  possession  of 
certain  property,  the  compensation  to 
be  a  percentage  of  the  recovery,  it  was 
held  that  the  contract  wfts  void  as  an 
agreement  to  procure  testimony  that 
would  win  a  lawsuit.  The  court  said : 
"We  do  not  hold  the  contract  void 
because  it  was  an  agreement  to  pro- 
cure  perjury,  or  because  it  did  procure 
perjury,  but  the  contract  had  the 
tendency,  and  opened  the  very  strong 
temptation,  to  the  procurement  of  per- 
jury." And  later  in  the  opinion  it  is 
said :  "We  think  that  nothing  here  said 
can  be  interpreted  as  forbidding  the 
offering  of  rewards  for  the  detection 
of  crime,  or  the  employing  of  persons 
to  search  for  material  witnesses,  or 
important  papers  or  documents  or 
exhibits  which  have  been  lost.*' 

A  contract  to  furnish  evidence  to 
establish  the  claim  of  a  party  to  a 
litigation  to  be  commenced  is  against 
public  policy.  Lyon  v.  Hussey  (N.  Y.) 
supra.  The  court  says  the  recognition 
of  contracts  of  this  character  would 
be  the  introduction  of  all  sorts  of 
fraud  and  deception  before  courts  of 
justice,  in  order  that  persons  might 
receive  compensation  out  of  the 
results  of  their  successful  manu- 
facture of  proofs  to  be  presented  to 


the  cour^  Uius  holding  out  a  premium 
upon  subornation.  The  mere  state- 
ment of  the  proposition  seems  to  show 
that  such  a  contract  would  never  be 
recognized  in  any  court  of  justice. 

In  Smith  V.  Hartsell  (N.  C)  supra, 
which  involved  tie  question  of  the 
validity  of  a  contract  to  testify  in  a 
lawsuit,  the  court  says  contracts  are 
invalid  which  obligate  the  promisor  to 
procure  testimony  to  establish  a  given 
result. 

An  agreement  to  secure  and  furnish 
evidence  by  which  the  other  contract- 
ing party  can  obtain  a  judgment  in  a 
case  to  be  brought  by  him  for  a  con- 
tingent fee  is  void.  Getchell  v.  Wel- 
day  (Oiiio)  supra. 

A  contract  to  pay  a  person  to  find 
and  furnish  all  the  proofs  that  can  be 
established  of  a  certain  fact  which 
has  a  bearing  on  a  pending  suit  is  void 
as  against  public  policy.  Neece  v. 
Joseph  (1910)  95  Ark.  552,  30  L.RJL 
(N.S.)  278,  129  S.  W.  797,  Ann.  Cas. 
1912A,  656,  the  court  says:  "The  vice 
of  the  contract  does  not  consist  in  the 
fact  that  the  defendant  employed  the 
plaintiff  to  obtain  evidence  in  his 
divorce  suit;  but  the  contract  is,  on  its 
face,  illegal,  because  of  the  improper 
provision  that  the  evidence-  to  be  pro* 
cured  shall  be  of  a  given  state  of  facts, 
of  a  tendency  to  enable  defendant  to 
win  his  suit.  It  will  be  observed  that 
the  contract  did  not  provide  for  the 
payment  of  his  services  in  procuring 
for  use  such  testimony  as  actually 
existed,  but  it  contemplated  the  pro- 
curement of  evidence  tending  to 
establish  a  given  state  of  facts, 
regardless  of  any  other  consideration. 

In  Patterson  v.  Donner  (1874)  48 
CaL  369,  the  agreement  was  to  pro- 
cure two  witnesses  who  would  swear 
that  they  had  seen  what  purported  to 
be  a  genuine  grant  of  a  certain  parcel 
of  real  estate.  The  court  says:  "We 
fully  agree  that  a  stipulation  that  one 
shall,  in  consideration  of  a  large  sum 
of  money,  not  only  procure  witnesses, 
but  procure  them  to  swear  to  a 
particular  fact,  is  unlawful."  But 
since  the  agreement  in  that  case  was 
a  condition  of  defeasance  of  a  convey- 
ance of  real  estate,  the  court  said  that. 
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since  it  was  void,  the  conveyance  be- 
came absolute. 

A  contract  by  a  county  sought  to  be 
held  liable  upon  railroad  bonds,  the 
validity  of  which  depends  upon  the 
validity  of  an  election,  to  pay  a  certain 
amount  for  every  vote  proved  to  be 
illegal,  and  a  lump  sum  in  addition  in 
case  the  county's  liability  is  defeated, 
is  illegal  and  void.  Gillett  v.  Logan 
County  (1873)  67  lU.  266.  The  court 
says:  "The  contracts  themselves  are 
pernicious  in  their  nature.  They 
created  a  powerful  pecuniary  induce- 
ment on  the  part  of  the  agents  so  em- 
ployed that  testimony  should  be  given 
of' certain  facts,  and  that  a  particular 
result  of  the  suit  should  be  had.  A 
strong  temptation  was  held  out  to 
them  to  make  use  of  improper  means 
to  procure  the  needful  testimony,  and 
to  secure  the  desired  result  of  the  suit. 
The  nature  of  the  agreement  was  such 
as  to  encourage  attempts  to  suborn 
witnesses,  to  tamper  with  jurors,  and 
to  make  use  of  other  'base  appliances/ 
in  order  to  secure  the  necessary 
results  which  were  to  bring  to  these 
agents  their  stipulated  compensation. 
The  tendency  of  such  arrangements 
must  be  to  taint  with  corruption  the 
atmosphere  of  courts,  and  to  pervert 
the  course  of  justice.  A  pure  ad- 
ministration of  justice  is  of  vital 
public  concern.  It  tends  to  evil  con- 
sequences that  any  such  venal  agency 
as  is  constituted  by  these  contracts 
should  have  a  part  in  the  conduct  of 
judicial  proceedings  where  the  attain- 
ment of  right  and  justice  is  the  end. 
Should  contracts  of  this  character  re- 
ceive countenance,  we  might,  among 
the  multiplying  forms  of  agency  of  the 
time,  have  to  witness  the  scandalous 
spectacle  of  a  class  of  agents  holding 
themselves  out  to  the  public  as  pro- 
fessional procurers  of  desired  testi- 
mony for  litigants  in  court,  for  pay 
contingent  upon  success  in  their 
suits." 

A  contract  with  a  detective  agency 
to  put  detectives  into  plaintiff's  plant, 
and  for  a  contingent  fee  to  apprehend 
persons  guilty  of  embezzling  goods,  is 
void.  Manufacturers  &  M.  Inspec- 
tion Bureau  v.  Everwear  Hosiery  Co. 


(1912)  152  Wis.  78,  42  L.R.A.(N.S.) 
847,  138  N.  W.  624,  Ann.  Cas.  1914C, 
449.  The  court  says  the  whole  tend- 
ency of  the  contract  is  to  induce  the 
promisee,  in  order  to  earn  his  money, 
to  make  charges  against  and  fasten 
upon  other  persons  charges  of  larceny 
and  embezzlement,  and  then,  in  addi- 
tion to  this,  assume  the  character  of 
public  officers  and  apprehend  such 
persons,  and  bring  them  before  the 
officers  of  defendant  with  the  stolen 
goods  not  on  their  person,  but  in  their 
possession.  The  tendency  of  the  con- 
tract is  to  the  commission  of  unlawful 
acts  on  the  part  of  the  parties  to  it, 
either  a  contract  to  procure  evidence 
to  produce  a  certain  result,  or  to 
induce  the  making  of  charges  by  the 
plaintiff  in  order  to  earn  his  fee.  It 
is  not  necessary  that  the  contingency 
upbn  which  the  compensation  of  the 
promisee  arises  shall  be  the  winning 
of  a  lawsuit.  Any  other  contingency 
that  would  have  the  same  effect  in 
instigating  false  charges,  or  in  in- 
ducing the  promisee  to  stretch  hii 
evidence  up  to  a  given  mark,  in  order 
to  get  his  pay,  would  be  the  same  in 
principle.  If  there  were  no  fee  con- 
tingent upon  success,  but  a  regular 
compensation,  there  could  be  no  il- 
legality about  it.  It  is  the  contingent 
nature  of  the  compensation  and  its 
tendency  to  induce  false  charges  and 
all  the  fraud  and  trickery  of  the 
private  detective  business  that,  prima 
facie,  stamps  this  contract  with  il- 
legality. 

But  in  J.  I.  Case  Threshing  Mach. 
Co.  V.  Fisher  (1909)  144  Iowa,  45, 
122  N.  W.  675,  it  was  held  that  an 
agreement  by  a  manufacturer  with 
one  selling  his  product  and  also  that 
of  a  rival  manufacturer,  to  pay  the 
agent  for  furnishing  evidence  that  he 
could  secure  better  terms  from  the 
rival  than  from  the  manufacturer,  is 
not  illegal  although  it  is  intended  tc 
use  such  testimony  in  a  suit  by  the 
manufacturer  against  the  owner  of 
the  patent  under  which  both  manu- 
facturers  are  operating.  The  court 
said  there  was  nothing  in  this  trans- 
action tending  in  the  remotest  way  to 
the  corruption  of  justice. 


Digitized  by  Google 


.  1440 


AMERICAN  LAW  REPORTS,  ANNOTATED.        [16  A.L.R. 


F.  Bffect  of  etmUngent  fee, 

a.  In  general. 

There  are  dicta  in  several  of  the 
cases  cited  in  the  former  subdivisions 
of  this  annotation,  indicating  that  the 
courts  thought  that  if  the  contract  was 
to  procure  the  evidence  for  a  con- 
tingent fee  it  would  not  be  upheld. 
But  the  decisions,  so  far  as  they  have 
passed  on  the  question,  do  not  hold 
that  the  mere  fact  that  the  recovery  is 
to  be  contingent  upon  the  success  of 
the  suit  is  sufficient  to  nullify  the  con- 
tract. See  Sprye  v.  Porter  (1856)  7 
£1.  &  Bl.  58,  119  Eng.  Reprint,  1169, 
26  L.  J.  Q.  B.  N.  S.  64,  3  Jur.  N.  S. 
330,  5  Week.  Rep.  81 ;  Haley  v.  Hollen- 
beck  (1917)  63  Mont.  494, 165  Pac.  469, 
—  supra. 

In  Fenn  v.  McCarrell  (1904)  208  Pa. 
615,  57  Atl.  1108,  where  the  distribu- 
tion of  the  proceeds  of  a  judgment  was 
attacked,  and  it  appeared  that  a  por- 
tion of  it  had  gone  to  one  rendering 
services  in  the  suit,  it  does  not  appear 
just  what  the  character  of  the  service 
was,  but  the  referee  says  it  is  true 
that  contracts  by  litigants  with  others, 
in  consideration  of  aid  given,  to  share 
the  fruits  of  the  litigation,  were  not 
looked  upon  with  favor,  either  at 
common  law  or  in  equity,  but  it  could 
not  be  said  that  in  Pennsylvania  they 
have  been  regarded  as  so  contrary  to 
public  policy  as  to  be  entirely  void. 

In  Wellington  v.  Kelly  (1881)  84 
N.  Y.  646,  which  was  an  action  to  en- 
force a  mortgage  which  was  alleged 
to  have  been  paid  by  a  volunteer,  there 
was  an  agreeaent  by  him  to  furnish 
the  evidence  of  the  payment  in  con- 
sideration of  half  of  the  amount  due 
on  the  mortgage,  in  case  the  action 
should  be  defeated.  The  evidence  fur- 
nished was  mostly  papers  in  his  own 
possession,  but  he  produced  a  witness 
to  prove  the  fact  of  payment,  and  the 
court  said  that  it  poiceived  no  objec- 
tion to  a  recovery  of  the  amount 
promised  unless  the  rule  is  that  every 
agreement  maue  with  a  third  person 
to  furnish  evidence  in  a  litigation,  for 
a  compensation  contingent  upon  thu 
event,  is  illegal.  And  it  states  that  it 
could  find  no  authority  for  so  ex- 
tensive a  proposition.  It  concedes 
that  an  agreement  by  a  stranger  to 


furnish  evidence  to  substantiate  a 
claim  or  defense,  for  a  compensation 
depending  upon  the  success  of  his 
efforts,  is  dangerous  in  its  tendency, 
as  furnishing  an  inducement  to  per- 
jury and  the  subornation  of  witnesses. 
But  it  states  that  in  this  case  the 
volunteer  was  not  a  stranger  in  inter- 
est to  the  subject  of  the  litigation. 
His  antecedent  relation  to  the  mort- 
gage made  it. just  that  he  should  be 
indemnified  for  the  money  advanced 
by  him  in  case  the  payment  ^ould  be 
available  in  the  foreclosure  action. 
The  mere  fact  that  the  agreement 
might  furnish  a  temptation  to  him  to 
furnish  false  testimony  does  not  stamp 
the  agreement  as  illegal  per  se. 

h.  Contract  to  Outre  attorney's  fee. 

Although  the  courts  do  not  condemn 
contracts  between  the  parties  to  a  suit 
and  one  undertaking  to  look  up  evi- 
dence for  them  for  a  contingent  fee, 
in  all  cases,  they  do  hold  invalid  con- 
tracts by  which  persons  agree  with 
the  attorneys  in  the  case  to  furnish 
the  evidence  for  a  share  in  the  fee 
which  the  attorney  is  to  receive. 

Delaware.  —  Johnson  v.  Higgins 
(1917)  7  Boyce.  648,  108  Atl.  647. 

Illinois. — Goodrich  v.  Tenney  (1893) 
144  III.  422,  19  L.R.A.  371,  36  Am.  St. 
Rep.  469,  33  N.  E.  44. 

Kentucky. — Lucas  v.  Allen  (1881) 
80  Ky.  681. 

Minnesota.  —  Holland  v.  Sheehan 
(1909)  108  Minn.  362,  23  L.R.A.(N.S.) 
610,  122  N.  W.  1, 17  Ann,  Cas.  687. 

Missouri. — Carey  v.  Gossom  (1920) 
204  Mo.  App.  695,  218  S.  W.  917. 

Nebraska.  —  Langdon  v.  Conklin 
(1903)  67  Neb.  243,  60  L.R.A.  429,  108 
Am.  St.  Rep.  643,  93  N.  W.  889,  2  Ann. 
Gas.  834. 

New  York.— Re  Schapiro  (1911)  144 
App.  Div.  1,  128  N.  Y.  Supp.  852. 

Washington. — Duteau  v.  Dresbacu 
(reported  herewith)  ante,  1430. 

An  agreement  by  a  layman  to  pro- 
cure clients  for  an  attorney  and 
procure  legitimate  witnesses  to  tes- 
tify on  behalf  of  such  clients,  for  a 
share  of  the  fees  earned  by  the  at- 
torney, is  against  public  policy  and 
void.  Langdon  v.  Conklin  (Neb.)  su- 
pra.   The  ruling  was  put  upon  the 
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ground  that  it  was  an  attempt  by  one 
not  entitled  to  practise  law  to  break 
into  the  conduct  of  proceedings  in  a 
court  of  record,  to  which  he  was  not  a 
par^,  by  attemptiBsr  to  form  a  limited 
and  silent  partnership  with  oqe  who 
had  complied  with  the  provisions  of 
the  law  and  was  entitled  to  the  emolu- 
ments of  the  profession. 

An  agreement  between  an  attorney 
and  a  layman  to  divide  contingent 
fees  to  be  received  by  the  attorney  in 
a  sui^  for  services  of  the  layman  in 
proearing  evidence,  is  repugnant  to 
every  Instinct  of  propriely  and  jas- 
tice,  and  should  be  regarded  as  im- 
moral, illegal,  and  void.  Johnson  v. 
Higgins  (Del.)  supra. 

In  Holland  v.  Sheehan  (Minn.)  su- 
pra, an  agreement  between  an  at- 
torney and  a  Iso^man  that  the  latter 
should  look  up  accident  cases  and 
bring  them  to  the  former,  for  a  share 
of  the  contingent  fee,  which  involved 
the  understanding  that  he  was  to  as- 
sist in  the  preparation  of  the  cases 
for  trial  by  looking  up  evidence,  was 
held  void.  The  question  of  the  effect 
of  the  agreement  to  look  up  the  evi- 
dence is  not  considered,  however,  the 
case  tuminsT  upon  tiie  other  branch 
of  the  contract. 

An  agreement  by  an  attorney  who 
has  taken  a  personal  injury  case  on  a 
contingent  fee,  to  pay  a  physician,  for 
furnishing  testimony  which  would 
sustain  a  recovery,  a  substantial  por- 
tion of  his  fee,  is  professional  miscon- 
duct justifying  a  disbarment  of  the 
attorney.  The  court  says  if  agree- 
ments between  attorneys  and  wit- 
nesses upon  whose  testimony  the 
clients'  cases  depend,  to  share  in  the 
attorneys'  fees  for  conducting  the 
prosecution,  are  to  be  approved,  it 
would  be  almost  impossible  to  prevent 
perjury.  The  court  further  says:  "A 
witness  who  demands  and  tteeiv^ 
compensation,  or  a  promise  of  com- 
pensation, for  giving  his  testimony,  is 
necessarily 'a  discredited  witness,  and 
an  attorney  and  counselor  at  law  who 
knowingly  makes  an  agreement  with  a 
witness  by  which  be  agrees  to  pay  a 
wibuss  a  sum  of  money  or  an  interest 
in  the  recovery  as  compensation  for 
the  giving  of  particular  testimony, 
16  A.L.R^1. 


rather  than  other  testimony,  of  in 
consequence  of  an  express  or  implied 
threat  to  testify  against  a  party  pro- 
posing to  call  him  as  a  witness  unless 
he  receives  compensa^on  from  the 
par^  proposing  to  call  him,  is  making 
an  agreement  which  is  plainly  con- 
trary to  public  policy,  and  one  which 
is  subversive  of  the  orderly  and  ef- 
ficient administration  of  justice.*'  Re 
Schapiro  (N.  Y.)  supra. 

A  contract  to  procure  for  an  at- 
torney affidavits  of  persons  alleged  to 
have  known  of  a  transfer  alleged  to 
have  been  in  fraud  of  creditors,  which 
will  show  that  no  consideration  was 
paid  by  the  purchaser,  so  as  to  enable 
the  attorney,  who  is  to  acquire  out- 
standing claims  against  the  assignor, 
to  enforce  them  against  the  property, 
for  a  share  of  the  recovery,  is  void. 
Goodrich  v.  Tenney  (111.)  supra.  The 
court,  after  showing  that  Uie  agree- 
ment with  the  attorney  involved  and 
provided  for  perjury,  said:  "If  transac- 
tions of  this  kind  should  receive  sanc- 
tion, and  contracts  based  upon  them 
be  enforced,  the  suborner  of  perjury 
would  become  a  potent,  if  not  a  neces- 
sary, factor  in  litigation.  The  fact 
that  the  purchase  was  made  In  good 
faith  would  be  no  protection  to  the 
buyer.  Premium  would  be  offered  to 
the  dishonest  and  unscrupulous,  and 
result  in  the  perversion  of  justice  and 
bringing  its  administration  into  de- 
served disrepute.  It  is  not  enough 
that  the  parties  may  have  intended  no 
wrong,  or  that  the  testimony  produced 
in  the  case  may  have  been  true.  It  is 
the  tendency  of  such  contracts  to  the 
perversion  of  justice  that  renders 
them  illegal." 

Where  a  statute  prohibits  attorneys 
from  dividing  fees  with  persons  not 
lawyers,  an  agreement  by  an  attorney 
to  divide  his  fee  for  defending  one  ac- 
cused of  crime,  with  a  deputy  con- 
stable for  looking  up  evidence  for  the 
defense,  is  void  both  under  the  stat- 
ute and  under  the  common  law,  which 
prohibits  a  police  officer  from  selling 
his  services  to  defendant  in  a  state 
case.   Carey  v.  Gossom  (Mo.)  supra. 

In  Lucas  v.  Allen  (Ky.)  supra,  a 
contract  between  an  employee  of  a 
city  and  attorneys  that  the  former 
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would  furnish  evidence  of  the  collec- 
tion of  illegal  taxes,  for  a  share  of  the 
fees  earned  by  the  attorney  in  suits 
to  recover  the  payments  made,  was 
held  invalid  oi^  the  ground  that  it  par- 
took of  maintenance  in  the  worst 
fonn,  and  also  violated  the  duty  of  the 
employee  to  the  city. 

VI.  purpose  of  evidence  or  ^utracter  of 
eontrtuaor. 

The  purpose  of  the  evidence  may  be 
such  as  to  render  an  agreraient  to  pro- 
cure it  void,  and  also  the  one  under- 
taking to  procure  it  may  bear  such  a 
relation  to  the  public  that  it  will  l>e 
against  public  policy  to  permit  him  to 
enter  into  an  agreement  to  procure 
evidence. 

An  agreement  by  which  the  contrac- 
tor undertakes  to  furnish  proof  to  se- 
cure a  divorce  for  his  employer  i»  void. 
Bamgrover  v.  Fettigrew  C1906)  128 
Iowa,  533,  2  L.R.A.(N^.>  26Q,  111 
Am.  St.  Rep.  206,  104  N.  W.  904.  The 
ground  of  the  ruling  is  that  the  con- 
tract contravened  public  policy,  be- 
cause it  was  intended  to  put  an  end 
to  a  marriage  relation. 

An  agreement  by  an  attorney  to  pro- 
cure evidence  for  a  contemplated  di- 
vorce action,  not  for  the  purpose  of 
the  divorce  itself,  but  to  force  a  set- 
tlement of  property  rights  and  compel 
delivery  to  the  wife  of  the  largest 
share  possible  of  the  husband's  es- 
tate, without  anything  to  show  that 


the  wife  had  any  ground  for  divorce, 
is  void.  Delbridge  v.  Beach  (1912) 
66  Wash.  416,  119  Pac.  856.  The  court 
said  that  the  law  will  not  permit  its 
processes  to  be  used  in  a  divorce  suit, 
or  otherwise,  to  coerce  a  husband  into 
an  unwilling  division  of  his  s^arate 
property  with  his  wife,  except  where 
she  discloses  some  legal  ground  for  a 
divorce. 

In  EllioU's  Succession  (1876)  28 
La.  Ann.  183,  a  claim  of  attorneys  for 
entering  **upon  the  business  of  secur- 
ing evidence"  in  a  contmplsted  suit 
for  separation  between  decedent  and 
his  wife  was  held  not  to  be  l^tinoate. 
The  court  says  an  attorney  ought  not 
to  recover  on  such  a  demand. 

In  Kennedy  v.  Hodges  (1896)  97  Ga. 
753,  26  S.  E.  493,  a  contract  to  pay 
a  deputy  sheriff  of  the  county  a  re- 
ward for  furnishing  sufficient  evidence 
to  convict  the  parties  who  committed 
a  murder  is  held  void  as  against  pub- 
lic policy,  because  it  tended  to  in- 
terfere with  the  due  performance  by 
the  officer  of  his  duties. 

But  in  Harris  v.  More  (1886)  70 
Cal.  602,  11  Pac.  780,  an  agreement  to 
pay  for  services  in  searching  for  evi- 
dence which  would  lead  to  conviction 
of  persons  suspected  of  crime  was 
held  legal,  if  made  with  a  deputy 
sheriff,  where  the  services  were  to  be 
performed  out  of  the  territory  to 
which  his  jurisdiction  extended. 

H.  P.  F. 


J.  G.  THATCHER  et  al.,  Plffs.  in  Err., 

V. 

D.  L.  DARK. 

Wifomino  Supreme  Court  — August  0,  1991. 

t 

(_  Wyo.  — ,  199  Pac  938.) 

Contract  —  to  give  testimony  —  public  policy. 

1.  A  contract  to  issue  stock  of  a  corporation  to  be  formed  and  subse- 
quently purchase  it  from  the  holder,  in  consideration  of  the  agreement 
of  the  other  contracting  party  to  make  affidavits  as  to  the  truth  concern- 
ing his  acts  and  intentions  with  r^pect  to  the  application  by  the  first 
party  for  a  patent  to  land  in  which  the  second  purty  claims  an  interest, 
is  not  invalid  as  against  public  policy. 

[See  note  on  this  question  beginning  on  page  1457.] 


Digitized  by  Google 


( —  Wl/0.  — . 

—  to  give  testimony  by  aSdsTit  in 
soi^ort  of  land  claim. 

2.  An  agreement  to  issue  stock  of 
a  corporation  and  subsequently  pur- 
chase it  from  a  witness  who,  by  affi- 
davit, shall  give  testimony  to  aid  in 
the  securing  of  a  patent  for  land 
which  the  corporation  is  to  be  formed 
to  operate,  is  not  invalid  as  providing 
pay  for  performance  of  merely  a  legal 
duty,  where  there  is  no  statutory  pro- 
vision for  compelling  testimony  by 
affidavit  in  aid  of  land  claims,  or  flx- 
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19  Pac.  988.) 

ing  fees  to  be  allowed  for  such 
service. 

[See  6  R.  C.  L.  756,  767.] 
—  to  pay  on  receipt  of  patent  —  ef- 
fect of  exclusion  of  part  of  land. 
3.  The  right  to  enforce  a  contract 
for  purchase  of  stock  within  a  speci- 
fied time  after  issuance  of  a  patent  to 
certain  described  real  estate  is  not 
defeated  by  the  fact  that  part  of  the 
described  land  was  excluded  from  the 
patent,  if  it  was  done  with  consent  of 
the  promisor  and  without  knowledge 
of  the  promisee. 


Error  to  the  District  Court  for  Big  Horn  County  (Metz,  J.)  to  review 
a  judgment  sustaining  a  demurrer  to  the  amended  petition,  and  dismissing 
an  action  brought  to  recover  damages  for  alleged  failure  of  defendant  to 
purchase  and  pay  the  agreed  price  for  certain  shares  of  the  capital  stock 
of  a  corporation.  Reversed, 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Louis  J.  (KMarr  and  Alex-    L.R.A.1916A.  520.  142  Pac.  638;  Brown 


ander  C  Shaw  for  plaintiffs  in  error. 

Messrs.  E.  £.  Lonabaugh  and  C.  A. 
Zaring,  for  defendant  in  error: 

Plaintiff  cannot  recover  because  of 
the  fact  that  the  condition  on  which 
the  payment  was  to  be  made  did  not 
take  place. 

Redman  v.  ^tna  Ins.  Co.  49  Wis. 
431,  4  N.  W.  591;  Gould,  PI.  chap.  4, 
§  13;  Patrick  v.  Colorado  Smelting  Co. 
20  Colo.  268.  38  Pac.  236;  Chitty.  PI. 
16th  Am.  ed.  308;  2  Parsons,  Contr. 
656;  Root  v.  Childs,  68  Minn.  142,  70 
N.  W.  1087;  Briggs  v.  Rutherford.  94 
Minn.  23,  101  N.  W.  954;  Wilson  v. 
Clarke,  20  Minn.  367,  Gil.  318;  Husen- 
etter  v.  Gullikson,  56  Neb.  32.  75  N. 
W.  41;  Sutton  v.  Lowry,  39  Mont.  462. 
104  Pac.  546;  Hall  v.  International 
Liberty  Union,  161  Ky,  299,  170  S.  W. 
631;  Floyd  v.  Pugh,  201  Ala.  29,  77 
So.  323;  National  Union  F.  Ins.  Co.  v. 
School  Dist.  131  Ark.  647,  199  S.  W. 
924. 

The  contract  in  question  is  void  as 
against  public  policy. 

9  Cyc.  500;  Greenhood,  Pub.  Pol.  p. 
6;  Pollock,  Contr.  285;  Quirk  v.  Mai- 
ler, 14  Mont.  467,  25  L.R.A.  87,  43  Am. 
St.  Rep.  647,  36  Pac.  1077;  Hughes  v. 
Mullins,  36  Mont.  267,  92  Pac.  758,  13 
Ann.  Cas.  209;  Cowles  v.  Rochester 
Folding  Box  Co.  179  N.  Y.  87,  71  N.  E. 
468;  Lyon  v.  Hussey,  82  Hun,  15, 31  N. 
Y.  Supp.  281;  Re  Imperatori,  152  App. 
Div.  86,  136  N.  Y.  Supp.  675;  Re 
Schapiro,  144  App.  Div.  1,  128  N.  Y. 
Supp.  852;  Re  O'Keefe,  49  Mont  369, 


V.  First  Nat.  Bank,  137  Ind.  655,  24 
L.R.A,  206,  37  N.  E.  158;  Goodrich  v. 
Tejiney,  144  111.  422,  19  L.R.A.  371,  36 
Am.  St.  Rep.  459,  33  N.  E.  44;  Patter- 
son v.  Donner,  48  Cal.  369;  Stanley  v. 
Jones,  7  Bing.  369,  131  Eng.  Reprint, 
143;  Reynell  v.  Sprye,  1  De  G.  M.  &  G. 
660,  42  Eng.  Reprint.  710,  21  L.  J.  Ch. 
N.  S.  633;  Powell  v.  Knowles,  2  Atk. 
224.  26  Eng.  Reprint,  539;  Boardman 
V.  Thompson,  25  Iowa.  487;  Dawkins 
V.  Gill,  10  Ala.  206;  Neece  v.  Joseph, 
95  Ark.  552,  30  L.R.A.(N.S.)  278,  129 
S.  W.  797,  Ann.  Cas.  1912A,  655;  Bowl- 
ing V.  Blum,  —  Tex.  Civ.  App,  — ,  52 
S.  W.  97;  Getchell  v.  Welday.  4  Ohio 
S.  &  C.  P.  Dec.  65;  Phelps  v.  Manecke, 
119  Mo.  App.  139,  96  S.  W.  221;  Quirk 
v.  MuUer,  14  Mont.  467.  25  L.R.A.  87, 
43  Am.  St.  Rep.  647,  36  Pac.  1077; 
Young  V.  Thomson,  14  Colo.  App.  294, 
59  Pac.  1030;  Clifford  v.  Hughes,  139 
App.  Div.  730,  124  N.  Y.  Supp.  478; 
Ramscfaasel's  Estate,  24  Pa.  Super.  Ct. 
262;  Wright  v.  Somers,  125  111.  App. 
256;  Dodge  v.  Stiles,  26  Conn.  463; 
Laffin  V.  Billington.  14  N.  Y.  Anno. 
Cas.  360.  86  N.  Y.  Supp.  267;  Johnson 
V.  Pietsch,  94  111.  App.  459;  Burnett  v. 
Freeman.  134  Mo.  App.  709,  115  S.  W. 
488;  Pollak  v.  Gregory,  9  Bosw.  116; 
Boehmer  v.  Foval,  55  111.  App.  71;  2 
Elliott,  Contr.  1918,  §  721. 

Potter,  Ch.  J.,  delivered  the  opin- 
ion of  the  court: 

In  this  case  a  general  demurrer 
was  sustained  to  the  amended  peti- 
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Hon,  which  had  been  filed  by  leave 
of  court  after  a  like  demurrer  to  the 
original  petition  had  been  sustained, 
and,  the  plaintiffs  electing  to  stand 
upon  their  amended  petition,  a  judg- 
ment wag  rendered  dismissing  the 
action.  The  case  is  here  on  error 
for  the  review  of  that  judgment. 

The  action  was  brought  to  recover 
damages  for  the  alleged  failure  of 
the  defendant  to  purchase  and  pay 
the  agreed  price  for  certain  shares 
of  the  capital  stock  of  a  corporation. 
The  amended  petition  alleges :  That 
on  or  about  March  14,  1914,  the 
plaintiffs  and  defendant  entered 
into  a  written  agreement  whereby 
the  defendant  promised  to  purchase 
from  the  plaintiffs,  and  they  agreed 
to  sell  to  the  defendant,  seventy 
shares  of  the  capital  stock  of  the 
Torchlight  Drilling  &  Mining  Asso- 
ciation, Limited,  at  the  par  value  of 
$100  per  share,  within  one  year 
from  the  date  of  the  issuance  of 
patent  to  said  association  by  the 
United  States  government  for  the 
east  half  of  section  24,  township  65 
north,  of  range  83  west,  in  the  state 
of  Wyoming,  for  which  patent  the 
said  association  had  theretofore  ap- 
plied ;  said  stock  having  theretofore 
been  issued  to  plaintiffs  by  the  de- 
fendant pursuant  to  said  agreement. 
That  the  agreement  provided  that 
as  soon  as  patent  issued  the  defend- 
ant should  notify  the  plaintiffs 
thereof,  and  designate  some  solvent 
bank  in  the  city  of  Portland,  Ore- 
gon, to  act  as  trustee,  and  to  whom 
plaintiffs  should  deliver  their  cer- 
tificates of  stock  until  payment 
should  be  made  therefor.  The  al- 
leged agreement  is  then  set  out  in 
full  in  said  petition.  That  shows 
an  agreement  between  the  seven 
plaintiffs,  as  parties  of  the  first 
part,  who  are  named  therein  and 
described  as  all  of  Portland,  Ore- 
gon, and  the  defendant,  as  party 
of  the  second  part,  who  is  described 
as  of  Basin,  Wyoming,  dated  March 
14,  1914,  and  it  recites  that  on  the 
9th  day  of  December,  1904,  the  par- 
ties of  the  first  part  executed  and 
delivered  to  R.  B.  Magruder  a  cer- 
tain power  bf  attorney,  authorizing 
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him  to  locate  and  distwse  of  mineral 
lands  in  their  names;  that  said 
Magruder  transferred  said  power  of 
attorney  to  Philip  Minor,  who  made 
use  of  the  same  for  the  location  of 
mineral  lands  upon  the  public  do- 
main, and  by  such  authority  took  up 
S20  acres  of  land  in  the  state  of 
Wyoming,  to  wit,  the  east  half  of 
section  24,  township  51  north,  range 
93  west ;  that  said  Minor,  acting  un- 
der authority  of  said  power  of  attor- 
ney, transferred  said  land  to  the 
Torchlight  Drilling  &  Mining  Asso- 
ciation, Limited;  that  in  the  month 
of  December,  1910,  said  association 
made  final  proof  on  said  land,  and 
sought  to  obtain  a  patent  to  the 
same  from  the  United  States  gov- 
ernment, and  "that  the  government 
required  certain  testimony  from  the 
parties  of  the  first  part and  "that 
the  said  parties  of  the  first  part,  be- 
lieving that  they  had  certain  rights 
and  interests  in  the  land,  and  that 
they  have  never  received  any  bene- 
fits or  things  of  value  for  their 
rights  or  services,"  the  agreement 
then  provides  as  follows: 

"Now,  therefore,  it  is  hereby 
agreed  that  the  parties  of  the  first 
part  will  aid  and  assist  Mie  said 
Torchlight  Company  to  procure  a 
patent  to  said  lands,  and  for  that 
purpose  will  make  affidavit  or  affi- 
davits concerning  their  acts  and  in- 
tentions in  connection  with  the 
whole  matter,  and  if  required  will 
give  such  testimony  whenever  called 
upon  to  do  so  by  the  party  of  the 
second  part,  or  his  representative, 
and  in  all  other  ways  give  such  help 
to  obtain  such  patents  as  they  may 
be  able  to  furnish.  It  being  under- 
stood between  the  parties  hereto 
that  such  affidavits  must  agree  with 
the  truth  as  shown  by  the  affidavits 
given  Special  Agent  Rath  and  the 
statements  this  day  made  to  said  D. 
L.  Darr. 

"In  consideration  of  such  services 
to  be  rendered  in  behalf  of  said 
Torchlight  Company,  or  to  the  party 
of  the  second  part,  the  said  party 
hereby  agrees  to  issue  to  the  parties 
of  the  first  part  seventy  shares  of 
the  stock  of  the  said  Torchlight 
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Company  of  the  par  value  of  ^100 

per  share. 

"It  is  further  •agreed  that  the 
party  of  the  second  part  will  buy 
said  stock  at  its  par  value  within 
one  year  from  the  date  of  the  issu- 
ance of  said  patent,  provided,  how- 
ever, that  as  soon  as  such  patent  is 
issued  the  said  party  of  the  second 
part  shall  notify  £he  parties  of  the 
first  part  by  letter  addressed  to 
their  now  known  addresses,  and 
shall  at  the  same  time  designate 
some  solvent  bank  in  the  city  of 
Portland,  state  of  Oregon,  to  act  as 
trustee,  and  to  whom  the  parties  of 
the  first  part  shall  immediately  de- 
liver their  certificates  of  said  stock 
to  be  held  by  such  trustee  until  pay- 
ment for  the  same  shall  be  made  at 
the  price  above  stated,  and  within 
one  year  from  the  date  of  the  issu- 
ance of  said  patent. 

"It  is  mutually  understood  and 
agreed  that  the  promise  to  buy  said 
stock  is  absolutely  binding  Upon  the 
party  of  the  second  part,  and  the 
agreement  to  sell  to  the  party  of  the 
second  part  is  absolutely  binding 
upon  the  parties  of  the  first  part, 
and  at  the  par  value  of  said  stock. 

"In  witness  whereof  we  have 
hereunto  set  our  hands,  and  to  a 
duplicate  copy  thereof  the  day  and 
the  year  above  written." 

The  as^eement,  as  thus  set  out  in 
the  petition,  appears  to  have  been 
signed  by  each  of  the  parties,  and 
its  execution  acknowledged  by  each 
on  the  day  of  its  date  before  a  no- 
tary public  in  the  county  of  Multno- 
mah in  the  state  of  Oregon,  Fol- 
lowing the  said  alleged  copy  of  the 
agreement,  it  is  further  alleged  that 
on  August  25,  1916,  more  Uian  one 
year  prior  to  the  commencement  of 
Ihe  action,  patent  to  a  part  of  the 
"above-described  land"  was  issued 
to  said  association  by  the  United 
States  government,  to  wit  (describ- 
ing same  by  subdivisions  situated  in 
section  24,  township  51  north,  range 
93  west) ;  that  said  association,  be- 
fore the  issuance  of  the  patent,  and 
without  the  knowledge,  consent,  or 
fault  of  plaintiffs,  or  either  of  them, 
abandoned  and  waived  its  claim  and 
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right  to  the  remaining  part  of  the 
east  half  of  said  section,  not  in- 
cluded in  the  patent,  and  by  reason 
of  said  abandonment  and  waiver, 
patent  for  all  of  said  east  half 
was  not  issued ;  and  that  such  aban- 
donment and  waiver  were  with 
the  knowledge,  consent,  and  at  the 
instance  of  the  defwidant;  that 
it  was  intended  and  understood  by 
the  terms  and  conditions  of  said 
contract  that  the  plaintiffs  were 
obligated  to  sell  to  defendant,  and 
the  latter  was  obligated  to  purchase 
from  the  plaintiffs,  said  stock  at  its 
par  value  within  one  year  from  the 
time  of  the  issuance  of  the  patent; 
that  at  all  the  times  mentioned 
plaintiffs  have  been,  and  now  are, 
able,  ready,  and  willing  to  sell  and 
deliver  said  shares  of  stock  to  de- 
fendant, or  to  deliver  the  same  to 
any  trustee  designated  by  him  ac- 
cording to  the  terms  of  said  agree- 
ment, and  that  defendant  has  wholly 
failed,  neglected,  and  refused  to  ac- 
cept and  pay  for  said  stock,  or  to 
designate  a  trustee  to  whom  the 
same  may  be  delivered  as  provided 
by  said  agreement,  although  defend- 
ant has  been  heretofore  requested 
to  do  so;  that  plaintiffs  have  per- 
formed each  and  every  of  the  terms, 
conditions,  and  stipulations  of  said 
contract  on  their  part  to  be  per- 
formed; that,  by  reason  of  the 
premises,  plaintiffs  have  been  dais- 
aged  in  the  sum  of  $7,000,  no  part  of 
which  has  been  paid,  although  de- 
manded. The  prayer  is  fer  judg- 
ment for  said  sum,  with  interest 
from  August  25,  1916, 

The  variance  in  the  above  recital 
between  the  description  of  the  land 
in  the  contract  and  in  the  preceding, 
averment  of  the  amended  petition 
with  respect  to  the  township  and 
range  occurs  in  said  petition.  In  al- 
leging the  agreement  to  purchase 
the  stock,  it  describes  the  land  as  in 
township  55  north  of  range  83  west, 
while  the  contract  describes  it  as  in 
township  61  north  of  range  93  west. 
In  the  coTFesponding  averment  of 
the  original  petition  the  range  was 
described  as  93,  as  in  the  contract. 
In  a  later  averment  of  the  amended 
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petition  the  land  for  which  patent 
was  issued  is  alleged  to  be  part  of 
the  "above-described  land,"  and  the 
township  and  range  are  described  as 
51  north  and  93  west,  thus  agreeing 
with  the  description  of  the  land  in 
the  contract  as  set  out  in  the  peti- 
tion, indicating  that  the  variance 
aforesaid  may  have  been  the  result 
of  inadvertence;  and  it  may  be 
deemed  as  of  no  importance  on  this 
hearing,  since  no  question  is  raised 
concerning  it,  and  if,  as  we  suppose, 
the  same  tract  of  land  was  intended 
by  the  description  in  the  first  aver- 
ment of  the  petition  aforesaid  as 
that  mentioned  in  the  contract,  and 
as  including  the  land  for  which 
patent  was  issued,  the  mistake  can 
easily  be  remedied  by  amendment. 

It  is  conceded  by  the  briefs  that 
two  points  only  were  suggested  in 
the  court  below  against  the  suf- 
ficiency of  the  amended  petition, 
and  they  are  urged  here  in  support 
of  the  ruling  sustaining  the  de- 
murrer, viz.:  (1)  That,  a  part  of 
the  land  having  been  excluded  from 
the  patent,  as  shown  by  the  peti- 
tion, it  afi9rmativ9ly  appears  there- 
by that  the  condition  precedent  of 
the  obligation  to  purchase  the  stock 
had  not  occurred ;  (2)  that  the  con- 
tract is  void  as  against  public  policy. 

The  second  point,  challenging  the 
validity  of  the  contract,  is  based 
■pon  the  provision  therein  for  the 
giving  of  testimony  by  the  plaintiffs 
in  aid  of  the  application  for  the 
patent;-and  it  is  contended  that  the 
giving  of  such  testimony  was  the 
consideration  for  the  promise  to 
purchase  the  stock;  and  that  the 
contract,  in  substance  and  effect, 
provides  for  the  payment  of  $7,000, 
the  agreed  purchase  price,  as  com- 
pensation for  the  giving  of  such  tes- 
timony, contingent  upon  the  issu- 
ance of  the  patent  as  the  result 
thereof.  But  cases  are  cited  indis- 
criminately to  the  effect  that  con- 
tracts to  procure  testimony  for  a 
compensation,  made  to  depend  upon 
the  favorable  character  of  the  evi- 
dence to  be  secured,  or  upon  tiie  re- 
sult of  the  litigation  in  which  it  is 
to  be  used,  or  to  testify  for  a  com- 


pensation dependent  upon  the  re- 
covery or  the  amount  of  it,  or  far  a 
sum  in  excess  of  .legal  witness  fees, 
are  contrary  to  public  policy  and 
illegal,  because  o^erlng  enticement 
to  perjury  and  tending  thereby  to 
pervert  the  course  of  justice.  They 
state  the  general  rule  as  to  the  sev- 
eral classes  of  contracts  mentioned. 
6  R.  C.  L.  756,  757 ;  13  C.  J.  448,  449 ; 
Quirk  v.  Muller,  14  Mont.  467,  25 
L.R.A.  87,  43  Am.  St.  Rep.  647,  36 
Pac.  1077 ;  and  see  notes  to  the  case 
of  Hughes  v.  MuUins.  36  Mont.  267, 
92  Pac.  758, 13  Ann.  Cas.  212  etseq. ; 
Wood  V.  Casserleigh,  30  Colo.  287. 
71  Pac.  360,  in  97  Am.  St,  Rep.  145 
et  seq.,  and  Neece  v.  Joseph,  95  Ark. 
652,  129  S.  W.  797,  in  30  L.R.A. 
(N.S.)  278  et  seq.,  and  in  Ann.  Cas. 
1912A,  657.  But  as  to  each  class  of 
such  contracts  there  are  exceptions 
to  the  rule,  or  qualifications  limiting 
its  application.  And  the  question 
here  is  whether  any  such  rule  is 
applicable  to  the  facts  of  this  case 
shown  by  the  amended  petition. 
Every  contract  to  procure  testi- 
mony or  to  testify  as  a  witness  is 
not  necessarily  illegal. 

"An  agreement  by  a  person  to 
testify  is  not,  in  the  absence  of  any- 
thing else,  contrary  to  public  policy, 
particularly  where  it  does  not  ap- 
pear that  he  is  to  receive  nkore  or 
less  than  the  usual  or  ordinary  wit- 
ness fees.  Where,  however,  his 
compensation  is  contingent  on  the 
success  of  a  litigation,  or  he  is  to  be 
paid  more  than  his  legal  fees,  or 
other  elements  occur  which  tend  to 
show  that  his  evidence  may  be  im- 
properly influenced,  the  contract  is 
against  public  policy."  13  C.  J.  448, 
449. 

"At  least,  where  it  does  not  ap- 
pear that  he  is  to  receive  more  than 
the  ordinary  witness  fees,  one  who 
promises  to  testify  agrees  to  do 
what  is  entirely  proper  for  him  to 
do,  and  that  which  the  law  would 
compel  him  to  do  without  any  agree- 
ment. Standing  alone,  as  a  rule, 
such  an  agreement  would  not  be  a 
sufficient  consideration  to  uphold  an 
executory  contract;  but  it  is  not  an 
immoral  or  illegal  stipulation,  and 
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should  not  have  the  effect  of  avoid- 
ing a  contract  that  is  otherwise  le- 
gal and  binding."  6  R.  C.  L.  756, 
757. 

Where  a  witness  simply  consents 
to  make  a  disclosure  of  the  truth, 
with  no  inducement  to  produce  any 
special  result,  the  rule  does  not  ap- 
ply.  Nickelson  v.  Wilson,  60  N.  Y. 

In  Yeatman  v.  Dempsey,  7  C. 
B.  N.  S.  628, 141  Eng.  Reprint,  962, 
it  was  said  by  Erie,  Ch.  J.:  "Every 
man  has  full  power  to  contract  to 
do  that  which  is  not  prohibited  by 
law;  and,  if  a  party  chooses  to  con- 
tract to  attend  and  give  evidence 
without  a  subpcena  and  without  con- 
duct money,  I  see  no  reason  why  he 
should  not  be  allowed  to  do  so." 

In  that  case,  where  one  had  been 
employed  in  the  capacity  of  surgeon 
and  apothecary,  to  collect  and  pre- 
pare medical  and  other  evidence  ma- 
terial to  a  suit,  and  attend  and  give 
evidence  at  the  trial,  for  a  stated 
compensation,  it  was  held  that  dam- 
ages, if  any  were  shown,  might  be 
recovered  upon  the  breach  of  the 
agreement  by  the  party  so  employed 
through  his  failure  to  appear  and 
tender  himself  as  a  witness  at  the 
trial 

To  bring  a  case  within  the  rule  in- 
vaUdating  contracts  to  testify  for  a 
comx>ensation  exceeding  legal  fees, 
where  that  is  the  only  ground  of  ob- 
jection, it  must  appear  that  the  re- 
quire testimony  was  such  as  might 
be  compelled,  or,  in  other  words, 
that  the  agreed  compensation  is  to 
be  paid  for  performing  merely  a  le- 
gal duty,  and  also,  of  course,  that 
fees  for  the  service  required  of  the 
witness  are  fixed  by  law.  In  a  com- 
paratively recent  case  in  New  York, 
cited  in  defendant's  brief,  the  rule  is 
stated  as  follows:  "Where  a  wit- 
ness who  is  not  interested  in  the  re- 
sult of  the  controversy  resides  with- 
in this  state,  and  is  amenable  to 
process  therein,  an  agreement  to 
compensate  him  in  an  amount  in  ex- 
cess of  the  legal  fees,  for  attending 
as  a  witness  and  testifying  only  as 
to  facts  within  his  knowledge,  is 
contrary  to  public  policy  and  void." 
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Clifford  V.  Hughes.  139  App.  Div. 
7S0,  124  N.  Y.  Supp.  .478. 

In  Armstrong  v.  Prentice,  86  Wis. 
210.  56  N.  W.  742,  it  was  held  that 
attendance  as  a  witness  in  an  action 
pending  in  another  state  is  a  suf- 
ficient and  valid  consideration  for  a 
promise  to  pay  the  witness  more 
than  legal  fees,  since  such  attend- 
ance could  not  have  been  compelled, 
the  court,  by  Winslow,  J,,  saying: 
"It  is  objected  that  the  plaintiff  has 
recovered  for  attendance  as  a  wit- 
ness a  sum  largely  in  excess  of  legal 
fees,  and  that  a  promise  to  pay  a 
witness  more  than  legal  fees  for  his 
attendance  is  void,  because  he  is 
simply  performing  a  leg^  duty. 
However  this  may  be  in  a  case 
where  the  attendance  of  a  witness 
may  be  compelled  by  subpoena,  it 
certainly  does  not  apply  in  a  case 
like  the  present,  where  the  actions 
were  pending  in  another  state,  and 
the  witness  could  not  be  compelled 
to  attend.  In  the  latter  case,  it  is 
evident  that  there  is  sufficient  con- 
sideration to  support  a  promise  to 
pay  additional  compensation." 

In  the  case  of  Dawkins  v.  Gill,  10 
Ala.  206.  often  cited  upon  this  ques- 
tion and  cited  here,  the  court  ex- 
pressly excluded  from  considera- 
tion the  question  whether  a  fixed 
and  certain  compensation  might  not 
be  made  to  a  witness  who  could  not 
be  required  by  subpoena  to  attend 
in  person,  and  one  of  the  grounds 
stated  for  holding  the  contract  void, 
if  not  the  principal  ground,  was  that 
the  condition  of  the  contract  that  the 
compensation  should  be  reduced  one 
half,  if  the  party  for  whom  the  tes- 
timony was  to  be  given  was  unsuc- 
cessful in  the  suit,  gave  the  witness 
an  interest  in  the  result  of  the  suit, 
which,  if  valid  and  known,  would 
have  rendered  him  incompetent  to 
testify,  since  such  interest  would  be 
that  of  a  party ;  a  ground  clearly  in- 
applicable where  a  party  is  not  dis- 
qualified as  a  witness.  So,  in  Walk- 
er v.  Cook,  33  111.  App.  561.  which 
holds  that  a  witness  attending  court 
upon  a  subpoena  is  not  entitled  to  re- 
cover, upon  a  contract  for  compen^ 
sation,  an  amount  exceeding  the  le- 
gal fees,  the  court  said:  "If  no  sub- 
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poena  had  been  served  upon  him,  and 
he  had  attended  as  a  witness  under 
an  agreement  for  compensation 
made  with  appellant,  and  not  in 
pursuance  of  the  process  of  the 
court,  a  different  question  would  be 
presented." 

In  Dodge  v.  Stiles,  26  Conn.  463, 
the  leading  case  in  this  country 
holding  that  the  statutory  fee  is  all 
that  a  witness  is  entitled  to  where 
he  has  been  summoned  to  attend 
and  testify,  and  that  any  attempt  to 
secure  more  is  against  the  policy  of 
the  law,  the  court  stated  the  reason 
of  the  rule,  and  certain  exceptions 
thereto,  as  follows :  "Were  it  other- 
wise, and  witnesses  might  be  al- 
lowed to  make  terms  for  testifying, 
there  would  be  room  for  oppressive 
conduct  and  for  corruption.  Wit- 
nesses, knowing  that  their  testi- 
mony was  indispensable,  would,  un- 
der one  pretense  or  another,  make 
terms  for  their  testimony,  and  such 
as  might  be  induced  to  represent 
their  testimony  as  important  would 
be  tempted  to  barter  their  oaths  at 
the  expense  of  truth  and  justice. 
Now,  a  promise  to  pay  more  than 
the  statute  fees  for  just  this  statute 
service,  without  further  service  or 
loss  by  the  witness,  may  be  said  to 
be  without  consideration.  It  cannot 
be  important  in  our  view  whether 
the  promise  be  made  after  the  serv- 
ice of  the  subpcena,  contemporane- 
ously with  it,  or  before,  provided  the 
promise  refers  to  this  duty  and  is 
founded  on  no  other  consideration. 
.  .  .  There  may  be  a  further  con- 
sideration, in  which  case  an  execu- 
tory promise  for  extra  compensation 
will  be  upheld ;  as  if  the  witness  was 
about  going  abroad  at  the  time  he 
might  be  wanted  to  attend  court, 
and  agrees  that  he  wiU  remain  and 
give  up  his  journey  and  is  sum- 
moned, or,  lining  at  a  distance  from 
the  place  of  the  court,  more  than  20 
ittiles,  so  that  his  deposition  could 
be  taken,  agrees  that  he  will  attend 
in  person.  In  these  and  the  like 
cases  the  promise  is  one  for  in- 
demnity, and  is  founded  on  a  new 
and  meritorious  consideration,  and 
is  good.  ...  If  a  witness  agrees 


with  a  party  that  he  will  attend  and 
testify  without  being  summoned, 
and  he  is  not  summoned  and  so  not 
brought  imder  the  order  or  censure 
of  the  court,  we  suppose  any  reason- 
able promise  for  compensation  is 
good  and  may  be  enforced;  for  the 
proceeding  or  service  is  not  under 
nor  in  pursuance  of  the  statute." 

The  case  of  Nickelson  v.  Wilson, 
60  N.  Y.  362,  has  been  cited  above. 
Nickelson  and  one  Scott  were  un- 
der indictment  for  obtaining  certain 
notes  of  Wilson  by  false  pretenses. 
Wilson  had  sued  them  for  the 
amount  of  the  notes,  and  Scott  had 
commenced  bankruptcy  proceedings 
against  Wilson.  An  agreement 
made  between  counsel  for  Nickelson 
and  Wilson,  by  their  authority, 
provided  substantially  as  follows: 
That  Nickelson  shall  testify  to  all 
he  knows  in  the  bankruptcy  case, 
and  in  the  civil  and  criminal  cases; 
that  if  no  judgment  be  recovered 
against  Scott  in  the  civil  case,  there 
shall  be  none  against  N.,  and  if 
judgment  goes  against  both  it  shall 
not  be  enforced  against  N.  for  more 
than  $1,000,  which  may  be  pud  in 
one  of  Wilson's  notes;  that  Nickel- 
son shall  have  control  for  his  ben- 
efit of  the  judgment  against  Scott 
for  the  sum  he  is  to  account  for  to 
Wilson.  Nickelson  testifying  fully 
as  above,  the  counsel  will  recom- 
mend nol.  pros,  against  Nickelson. 
Wilson's  counsel  was  the  district  at- 
torney. Pursuant  to  the  agreement 
Nickelson  waived  his  persona]  privi- 
lege, and  testified  for  Wilson  in  the 
civil  and  bankruptcy  cases,  and  also 
on  the  criminal  trial  as  a  witness  for 
the  prosecution.  Wilson  recovered 
judgment  against  Scott  and  Nickel- 
son for  the  amount  of  the  notes, 
upon  which  the  latter  paid  $1,000, 
but  Wilson  and  his  assignee  in  bank- 
ruptcy refused  to  release  him  from 
the  judgment  or  to  transfer  an  in- 
terest therein,  and  thereupon  the 
action  was  brought  by  Nickelson 
against  Wilson  and  his  said  assignee 
for  specific  performance  of  the  con- 
tract, and  to  restrain  them  from  en- 
forcing the  judgment  against  him 
in  violation  tiiereof.  Upon  the  con- 
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tentioh  that  the  contract  was  void 
because  of  Nickelson'a  agreement  to 
testify  under  the  stated  conditions, 
the  court  construed  the  agreement 
as  requiring  merely  a  disclosure  of 
the  truth,  with  no  inducement  to 
produce  any  special  result^  but  the 
contract  was  held  valid,  also,  upon 
the  ground  that  Nickelson  was  un- 
der no  legal  duty  to  testify,  the 
court  saying:  "The  performance  of 
this  agreement  involved  a  waiver  by 
Nickelson  of  his  personal  privilege 
of  declining  to  answer  questions,  his 
answer  to  which  might  tend  to  crim- 
inate him;  and  this  waiver  consti- 
tuted the  consideration  for  the 
whole  agreement" 

And  the  court  conchided  the  dis- 
cussion by  saying :  "The  defendant 
deemed  the  testimony  of  the  plain- 
tiif  essential  to  enable  him  to  recov- 
er the  judgment  in  question.  It  is 
conceded  and  found  that  the  plain- 
tiff performed  his  part  of  the  agree- 
ment; and  it  is  fairly  presumable 
that  the  judgment  was  obtained  by 
means  of  his  testimony.  It  would 
be  exceedingly  unjust  to  enforce 
that  judgment  against  him  under 
the  circumstances." 
A  similar  case  in  principle  is  Cobb 
Cowdery,  40  Vt.  25,  94  Am.  Dec. 
370.  The  contract  required  Cow- 
dery  to  give  one  Downer  informa- 
tion as  to  witnesses  and  what  could 
be  shown  by  them  in  a  suit  in  which 
the  latter  was  interested,  and  re- 
quired Downer,  in  consideration  of 
such  service,  to  deliver  up  to  Cow- 
dery,  to  be  satisfied,  a  certain  judg- 
ment upon  which  the  action  had 
been  brought  against  him.  The 
contract  having  been  set  out  in 
Cowdery's  answer,  it  was  clauned 
that  it  was  without  consideration 
on  the  ground  that  Cowdery  had 
agreed  thereby  to  do  no  more  than 
he  was  under  legal  and  moral  obli- 
gation to  do,  and  that  it  was  illegal 
and  void  because  fixing  a  price  on 
his  testimony  as  a  witness.  The 
ooort  held  that,  although  the  duty 
to  furnish  the  information  without 
reward  might  be  established  by  the 
principles  of  ethics  as  a  moral  duty, 
"it  was  a  duty  of  imperfect  obliga- 
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tion,  and  one  which  could  not  be  ea- 
forced  at  law,"  and  said:  "What- 
ever might  have  been  Cowdery's 
duty  to  Downer  in  respect  to  fur- 
nishing this  information  to  him,  it 
was  a  duty  which  the  law  did  not 
impose  and  could  not  enforce;  and, 
however  strong  may  have  been  his 
moral  obligation  to  do  that  which 
he  agreed  to  do,  it  is  only  promises 
founded  on  the  performance  of  du- 
ties imposed  by  law  which  are  re- 
garded in  law  as  merely  gratuitous 
and  not  binding.  ...  If  this  was 
a  contract  to  suiq;)ress  evidence,  it 
would  clearly  have  been  illegal  on 
this  ground,  but  there  is  no  such 
feature  in  it.  It  was  a  contract  to 
give  information  in  respect  to  evi- 
dence,— to  disclose,  and  not  to  sup- 
press, the  truth, — and  the  tendency 
of  the  disclosure  cannot  be  regarded 
as  in  any  respect  interfering  with, 
or  obstructing,  the  administration 
of  justice," 

The  contract  in  the  case  at  bar 
provides  for  the  giving  of  testimony 
by  plaintiffs  only  in  the  form  of  af- 
fidavits. It  does  not  appear  there- 
from that  the  plaintiffs  had  been,  or 
that  it  was  contemplated  that  they 
might  be,  subpoenaed  as  witnesses, 
or  that  they  were,  or  would  be,  ame- 
nable to  any  such  process.  The 
making  of  an  affidavit  is  usually  a 
voluntary  act.  1  R.  C.  L.  761;  1 
Enc.  PI.  &  Pr.  309,  310.  And  it  can- 
not be  compelled,  in  the  absence  of 
a  statute  authorizing  such  proce- 
dure. 2  C.  J.  377 ;  Bacon  v.  Magee, 
7  Cow.  515;  Crenshaw  v.  Miller  (C. 
C.)  Ill  Fed.  450.  And  no  statute 
has  been  cited  under  which  the  affi- 
davits to  be  made  by  plaintiffs  could 
have  been  compelled,  or  prescribing 
fees  therefor,  and  we  know  of  none. 
Until  1903  no  witness  fees  in  Land 
Office  hearings  concerning  the  pub- 
lic lands  of  the  United  States  were 
provided  for  by  law,  nor  was  there 
any  provision  for  summoning  wit- 
nesses or  compelling  their  testimony 
at  such  hearings,  but  their  appear- 
ance was  voluntary.  Weaks  v. 
Cobb,  2  Land  Dec.  223,  Re  Higday, 
10  Land  Dec.  385.  By  an  act  of  Con- 
gress reapproved  January  31,  ISloS 


Digitized  by 


Google 


1460 


AUERIGAN.  LAW  REPORTS.  ANNOTATED. 


[1«  AX.R. 


(32  Stat,  at  L.  790,  chap.  344,  Comp. 
Stat.  §§  4499-4503,  8  Fed.  Stat. 
Anno.  2a  ed.  pp.  524,  525),  provision 
was  made  for  the  compulsory  at- 
tendance of  witnesses  before  the 
register  and  receiver  of  a  land  office, 
or  before  a  commissioner  to  take  the 
deposition  of  a  witness  residing  out- 
side the  county  in  which  the  hearing 
occurs,  and  providing  also  for  wit- 
ness fees.  See  Commissioner's  Cir- 
cular Letters,  32  Land  Dec.  132,  33 
Land  Dec.  58,  36  Land  Dec.  473,  39 
Land  Dec.  601.  But  no  provision  is 
made  by  said  statute,  or  amend- 
ments thereto,  for  compelling  testi- 
mony by  affidavit  or  allowing  fees 
therefor.  It  is  clear,  therefore, 
upon  the  facts  shown  by  the  peti- 
tion demurred  to,  that  the  contract 
cannot  be  held  in- 

»Hi«aTit  In  mmp-  that  it  provides  for 
eteitair'  compensation  for 

the  performance 
merely  of  a  legal  duty,  or  in  excess 
of  legal  fees. 

But  the  point  that  seems  to  be 
most  strongly  urged  against  the 
validity  of  the  contract  is  that  the 
provision  for  the  purchase  of  the 
stock  within  one  year  after  the  issu- 
ance of  the  patent  is,  in  effect,  an 
agreement  to  pay  the  stated  price  as 
a  part  of  the  consideration  for  the 
giving  of  the  testimony,  contingent 
upon  the  patent  being  issued  as  a  re- 
sult of  such  testimony.  Counsel  do 
not  agree  in  their  construction  of 
the  contract  with  reference  to  the 
effect  of  that  provision.  Counsel  for 
plaintiffs  insist  that  it  is  a  separate 
and  independent  provision,  and  that 
the  sole  consideration  for  the  giving 
of  the  testimony  was  the  promise  to 
issue  the  stock,  basing  that  con- 
struction, principally,  upon  the  fur- 
ther provision  in  the  contract  de- 
claring the  promise  to  buy  and  the 
promise  to  sell  the  stock  to  be  "abso- 
lutely binding  upon"  the  parties 
re8x>ectively.  And  they  also  con- 
tend that,  in  any  event,  the  con- 
tract is  not  invalid  for  the  reason 
that  the  plaintiffs  agroed  only  to 
testify  to  facts  within  their  knowl- 
edge at  the  time,  which  had  been 


reduced  to  writing  and  given  to  the 
special  agent,  and  stated  to  defend- 
ant, and  that  the  delivery  of  the 
stock  was  in  no  way  contingent 
upon  the  outcome  of  the  proceed- 
ings for  patent,  or  ^he.  issaance 
thereof,  nor  upon  the  character  of 
evidence  to  be  given.  And,  finaTy. 
that  the  stock  was  issued  and  deliv- 
ered in  settlement  of  the  claims  of 
plaintiffs  in  the  land  at^Ued  for. 

Without  deciding  the  question 
whether  defendant's  promise  to  par- 
chase  the  stock  is  to  be  construed  as 
part  of  the  consideration  for  the 
giving  of  the  affidavits,  that  may  be 
conceded  for  the  purpose  of  the  dis- 
cussion. But  we  think  it  should  not 
be  conceded,  from  what  appears  in 
the  contract  alone,  that  the  obliga- 
tion to  purchase  the  stock  was  made 
dependent  upon  the  character  of  the 
evidence  to  be  given  by  plaintiffs,  or 
its  effect  in  .procuring  the  patent. 
The  agreed  service  of  plaintiffs  was 
not  to  procure  the  patent,  nor  to  es- 
tablish the  applicant's  right  thereto. 
They  were  merely  to  make  affidavits 
as  to  the  truth  concerning  their  acts 
and  intentions  concerning  the  mat- 
ter recited  in  the  contract,  and  that 
it  was  so  understood  by  the  parties 
seems  to  be  disclosed  by  the  alleged 
fact  of  the  issuance  of  the  stock  to 
plaintiffs  before  the  issuance  of  the 
patent.  It  was  not  a  part  of  the 
condition  of  the  obligation  to  pur- 
chase the  stock  that  the  patent 
should  be  issued  as  the  result  of  the 
affidavits,  but  the  provision  there- 
for, as  we  understand  the  contract, 
was  to  become  effective  upon  the  is- 
suance of  the  patent,  without  re- 
gard to  the  effect  of  the  affidavits  as 
a  controlling  or  contributory  cause, 
though  it  was  no  doubt  expected 
that  the  giving  of  the  affiidavits 
would  assist  in  procuring  the  patcoit 
upon  the  application  then  pending. 

In  that  view  of  the  contract,  it 
may  be  at  least  doubtful  wheUier 
the  rule  invalidating  contracts  to 
furnish  or  give  evidence  for  a  com- 
pensation contingent  upon  the  re- 
sult would  be  applicable.  In  the 
leading  English  case  on  the  subject, 
Stanley  v.  Jones,  7  Bing.  369,  181 
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Eng.  Reprint,  148,  the  party  seek- 
ing to  enforce  the  contract  held  to 
be  invahd  had  represented  to  the 
other  party  that  he  was  in  posses- 
sion of  evidence  to  prove  that  the 
latter  was  entitled  to  recover  a  con- 
siderable Bum  of  money  from  other 
parties,  and  had  agre&l  to  commu- 
nicate such  evidence  upon  receiving 
a  stated  sum  of  money  expended  in 
obtaining  such  evidence,  and  upon 
the  promise  to  pay  him  one  eighth 
of  the  amount  of  money  thereafter 
recovered  from  said  other  parties, 
or  either  of  them,  "through  the 
means  of  him  (Stanley),  after  the 
payment  of  the  expenses  of  recov- 
ering such  money."  And  in  Pollak 
V.  Gregory,  9  Bosw.  115,  cited  and 
distinguished  in  Nickelson  v.  Wil- 
son, 60  N.  Y.  362,  and  cited  here  by 
defendant,  fne  contract  was  held  ille- 
gal for  the  reason  that  it  provided 
for  a  further  payment  upon  the  eon- 
dition  that  the  testimony  given 
"shall  have  been  such  as  led  to  the 
satisfactory  termination  of  said 
suits  to  the  interest"  of  the  party 
for  whom  the  testimony  was  to  be 
given.  But,  referring  to  the  rule 
contended  for,  where  the  parties 
contracting  to  furnish  the  evidence 
might  be  required  to  testify,  the 
court  says,  in  J.  I.  Case  Threshing 
Mach.  Go.  v.  Fisher,  144  Iowa,  46. 
122  N.  W.  575:  "But  here  there 
was  no  inducement  held  out  to  de- 
fendants to  procure  evidence  that 
should  accomplish  a  specific  result" 
— and  it  was  held  that  there  was 
nothing  in  the  transaction  tending 
"in  the  remotest  way  to  the  corrup- 
tion of  justice."  And  in  Haley  v. 
Hollenback,  53  Mont.  494,  165  Pac. 
459,  where  the  contract  was  be- 
tween a  litigant  and  a  stranger  to 
the  controveray,  and  provided  that 
the  latter  was  to  search  for  bona 
fide  witnesses  and  such  bona  fide, 
competent,  and  legitimate  testi- 
mony as  he  might  be  able  to  obtain 
to  be  produced  upon  the  trial,  and 
the  litigant  agreed  that  "if  she 
should  recover  in  her  said  suit  she 
would  pay  plaintiff  well  for  such 
services,"  the  contract  was  held  to 
be  valid;  the  case  being  distin- 
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guished  from  two  cases  previously 
decided  by  the  same  court,  and  often 
cited  on  this  question  (Quirk  v.  Mul- 
ler,  14  Mont.  467,  25  L.R.A.  87,  43 
Ank  St.  Rep.  647,  36  Pac.  1077,  and 
Hughes  V.  Mullins,  36  Mont.  267,  92 
Pac.  768,  13  Ann.  Gas.  212),  the 
court  saying:  "Plaintiff  did  not 
agree  to  furnish  evidence  that  would 
establish  defendant's  claim,  nor  was 
he  to  have  any  portion,  of  the  pos- 
sible recovery." 

See  also  Neece  v.  Joseph,  95  Ark. 
552,  30  L.R.A.(N.S.)  278,  129  S.  W. 
797,  Ann.  Gas.  1912A,  655,  and 
Josephs  V.  Briant,  108  Ark.  171, 167 
S.  W.  136. 

It  is  unnecessary,  however,' to  de- 
cide whether  or  not  the  contract  in 
this  case  might  be  sustain^  alone 
upon  the  ground  that  the  plaintiffs 
did  not  agree  to  give  such  testimony 
as  should  be  sufficient  to  establish 
the  applicant's  right  to  the  patent, 
or  in  connection  with  the  fact  that 
the  plaintiffs  could  not  be  com- 
pelled to  give  the  required  testimo- 
ny. There  is  another  element  in 
the  contract  clearly  distinguishing  it 
from  the  contracts  held  to  be  invalid 
in  the  cases  cited  in  support  of  de- 
fendant's contention  here.  The  re- 
citals show  that  the  plaintiffs  were 
not  strangers  to  the  subject-matter 
of  the  proceeding  in  which  their  afii- 
davit  testimony  was  to  be  used.  It 
recites,  in  substance,  that  the  lands 
had  been  located  in  their  names  un- 
der the  Mineral  Land  Laws  of  the 
United  States,  under  a  power  of  at- 
torney executed  by  them,  and  trans- 
ferred under  the  authority  of  that 
instrument  by  the  party  to  whom 
the  power  had  been  transferred,  and 
that  they  believe  that  they  had  cer- 
tain rights  and  interests  in  the  land, 
for  which  and  their  services  they 
had  received  no  benefit  or  thing  of 
value.  We  are  not  informed  as  to 
the  precise  nature  or  extent  of  the 
rights  or  interests  in  the  land 
claimed  by  the  plaintiffs,  or  which 
they  believed  they  had,  either  by 
the  contract  or  any  averment  of  the 
petition,  and  the  petition,  including 
the  contract  therein  set  out,  is  all 
we  have  before  us  on  this  hearing. 
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Nor  do  we  think  it  necessary,  as 
against  the  demurrer,  for  the  peti- 
tion to  have  alleged  the  nature  and 
extent  of  the  rights  or  interests 
which  the  contract  recites  the  plain- 
tiffs were  claiming  or  believed  they 
had.  But  we  think  it  must  be  as- 
sumed, at  least,  that  the  plaintiffs 
were  claiming,  or  believed  that 
they  had,  substantial  interests,  for 
which,  though  transferred  by  au- 
thority of  the  power  of  attorney, 
they  had  received  no  consideration.- 
It  seems  also  reasonable  to  suppose 
that  the  government  was  requiring 
of  the  plaintiffs,  as  original  locators 
of  the  land,  the  required  affidavit 
testimony,  and  that  the  same  was 
deemed  essential  by  the  defendant 
to  complete  the  showing  to  establish 
the  right  to  the  patent  applied  for, 
or  to  satisfy  the  government  as  to 
the  applicant's  good  faith  in  the 
matter.  And  in  that  respect,  since 
the  plaintiffs  were  under  no  legal 
duty  to  furnish  the  evidence,  the 
cases  of  Nickelson  v.  Wilson,  60  N. 
Y.  362,  and  Cobb  v.  Cowdery,  40  Vt. 
25,  94  Am.  Dec.  370,  are  strongly  in 
point,  the  difference  in  those  cases 
being  that  the  consideration  for  the 
agreed  testimony  was  the  cancela- 
tion of  a  judgment.  For  it  was  said 
in  the  Nickelson  Case  that  under 
the  circumstances  it  would  be  ex- 
ceedingly unjust  to  enforce  the 
judgment  against  him,  and  in  the 
Cowdery  Case  that,  when  the  agree- 
ment was  performed  on  his  part,  it 
became  an  accord,  executed  and  ac- 
cented in  satisfaction  of  the  entire 
claim  on  the  judgment. 

But  in  all  of  the  cases  cited,  or 
that  we  have  $een,  establishing  or 
applying  the  rule  avoiding  contracts 
to  furnish  or  give  testimony  or  evi- 
dence, whether  for  excessive  fees,  or 
for  a  compensation  dependent  upon 
the  result,  the  party  to  whom  the 
compensation  was  to  be  paid  was  an 
entire  stranger  to  the  transaction 
or  controversy;  and  that  fact  is 
stated  in  several  of  the  cases.  In 
the  leading  case  of  Stanley  v.  Jones, 
supra,  the  court  said  that  the  party 
was  "a  stranger  to  the  contro- 
versy." In  Lyon  v.  Hussey,  82  Hun, 
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15,  31  N.  Y.  Supp.  281,  it  is  said: 
"Here  was  a  layman  who  .  .  . 
was  a  stranger  to  the  transaction, 
and  who  forced  himself  upon  the  at- 
tention of  the  defendant  with  a 
statement  of  his  ability  ...  to 
employ  counsel  .  .  .  and  procure 
the  evidence." 

And  in  Clifford  v.  Hughes,  139 
App,  Div.  730,  124  N.  Y.  Supp.  478. 
the  rule  as  to  a  witness  was  stated 
so  as  to  apply  only  to  one  "who  is 
not  interested  in  the  result  of  the 
controversy,  and  resides  within  this 
state,  and  is  amenable  to  process 
therein." 

Where,  however,  the  witness  Is 
shown  to  have  been  otherwise  inter- 
ested in  the  proceeding  or  the  sub- 
ject-matter thereof,  a  contract  for 
compensation,  though  desendent  up- 
on the  result,  has  been  sustained. 
Wellington  v.  KeUy,  84  N.  Y.  643; 
Smith  V.  Hartsell,  150  N.  C.  71,  22 
L.R.A.(N.S.)  208,  63  S.  E.  172; 
Gaines  v.  Hoien  <C.  C.)  30  Fed.  27. 
In  Wellingtpn  v.  Kelly,  it  appeared 
that  wh^  a  trustee  was  seeking  to 
foreclose  and  collect  a  mortgage 
given  by  one  Brown,  which  a  receiv- 
er had  satisfied  and  discharged,  and 
delivered  to  one  Hil)  upon  payment 
by  him  of  the  amount  due.  Hill  had 
entered  into  -an  agreement  with 
Brown  to  furnish  him  the  papers 
and  evidence  necessary  to  defeat 
the  foreclosure  action,  and  Brown 
agreed  that  if  said  action  should  be 
defeated  with  such  papers  and  evi- 
dence, and  a  recovery  on  the  mort- 
gage finally  prevented,  he  would  pay 
Hill  one  half  of  the  amount  of 
the  mortgage.  That  action  was  de- 
feated by  judgment  for  the  defend- 
ants, and  Hill's  assignee  sued  to  re- 
cover upon  said  agreement.  Brown 
having  died  pending  the  action,  his 
executors  were  substituted  as  de- 
fendants in  his  stead,  and  they  con- 
tended that  the  agreement  was  ille- 
gal, "for  the  reason  that  it  tended  to 
pervert  justice  by  holding  out  an  in- 
ducement to  Hill  for  the  fabrication 
of  false  papers  and  the  funiishing 
of  false  evidence."  The  court  first 
says:  **ln  considering  the  question 
of  the  validity  of  the  contract,  it  is 
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to  be  observed  that  no  corrupt  in- 
tention appears  upon  its  face ;  and» 
construing  it  in  view  df  the  situa* 
tion  of  the  parties  and  of  what  was 
done  under  it,  there  is  no  ground  for 
supposing  that  it  was  entered  into 
for  the  purpose  of  perverting  jus- 
tice by  the  production  of  false  testi- 
numy  in  support  of  the  defense  in 
the  foreclosure  action." 

Then,  after  referring  to  the  pe- 
culiar relations  between  Hill  and 
Brown  through  the  payment  of  the 
mortgage  voluntarily  by  the  for- 
mer, and  the  several  questions  that 
might  be  presented  thereby  con- 
cerning Hiirs  rights  and  Brown's 
legal  or  moral  obligation  to  him,  the 
conrt  says  further:  "It  will  be  seen 
that  the  respective  rights  and  obli- 
gations of  Wh  and  Brown,  growing 
out  of  the  payment  by  Hill,  and  the 
subsequent  transactions,  were  not 
free  from  doubt;  and  under  the  cir- 
cumstances mentioned  the  agree- 
ment in  question  was  made.  .  .  . 
As  between  Brown  and  Hill,  it  was 
equitable  that,  if  Brown  was  able  to 
avail  himself  of  the  act  of  Hill  as  a 
pas^ent  of  the  mortgage,  he  should 
indemnify  Hill  for  his  advances; 
and  we  perceive  no  objection  to  the 
recovery  in  this  case,  unless  the  rule 
is  that  every  agreement  made  by  a 
third  person  to  furnish  evidence  in  a 
litigation  for  a  compensation  con- 
tingent upon  the  event  is  illegal.  I 
find  no  authority  for  so  extensive  a 
proposition.  In  Stanley  v.  Jones,  7 
Bing.  369,  131  Eng.  Reprint,  143, 
.  .  .  the  person  making  the  agree- 
ment to  communicate  the  informa- 
tion was  an  entire  stranger  in  inter- 
est to  the  proposed  litigation,  and 
professed  to  have  knowledge  of 
facts  of  importance  to  the  party, 
but  which  he  did  not  disclose.  Lord 
Denman  said  that  such  an  agree- 
ment was  illegal  from  its  manifest 
tendency  to  pervert  justice,  and  we 
fully  assent  to  the  decision  in  that 
case.  .  .  .  But  in  this  case  Hill 
was  not  a  stranger  in  interest  to  the 
subject  of  the  Utigation.  His  ante- 
cedent relation  to  the  mortgage 
made  it  just  that  he  should  be  in- 
demnified for  the  money  advanced 
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by  him,  in  case  his  payment  should 
be  available  to  Brown,  in  the  foreclo- 
sure action.  The  mere  fact  that  the 
agreement  might  furnish  a  tempta- 
tion to  Hill  to  prevaricate  or  furnish 
false  testimony  does  not,  we  think, 
stamp  the  agreement  as  illegal  per 
se,  and  no  illegal  or  improper  intent 
on  tb%  part  of  any  of  the  parties  is 
disclosed  by  the  evidence." 

Smith  V.  Hartsell,  160  N.  C.  71, 22 
L.K.A.(N.S.)  203,  63  S.  E.  172,  was 
an  action  brought  upon  a  contract 
between  the  heirs  at  law  of  a  dece- 
dent and  Smith,  whereby  said  heirs 
agreed  that  in  case  they  should  re- 
cover the  estate  they  would  pay  oat 
of  the  money  received  a  stated  sum, 
which  was  justly  due  said  Smith' 
from  the  decedent,  and  the  said 
Smith  agreed  **to  d9  everything 
proper  and  legitimate,  and  to  aid 
them  in  every  way  to  recover  said 
estate,"  and  to  "give  all  and  true 
evidence  when  called  upon,  in  any 
suit  that  it  may  be  necessary  to 
bring  in  reference  to  said  estate." 
It  was  contended,  among  other 
things,  that  the  contract  was  con- 
trary to  public  policy  because  con- 
taining a  stipulation  to  testify  in  a 
court  of  justice.  The  court,  after 
stating  the  general  rule  condemn- 
ing contracts  to  procure  testimony 
to  establish  a  given  result,  or  con- 
tracts to  testify  for  a  sum  made  to 
depend  on  the  recovery  or  the 
amount  of  it,  and  citing  cases  in  sup- 
port of  the  rule,  said:  "But  this 
contract,  as  we  interpret  it,  does  not 
necessarily  come  under  the  condem- 
nation of  any  of  these  decisions. 
The  agreement  of  plaintiff  in  this 
respect  was  to  give  all  true  evidence, 
'when  called  on  in  any  suit  it  may  be 
necessary  to  bring  to  recover  the  es- 
tate.' It  does  not  appear — certainly 
not  on  the  face  of  the  agreement—- 
that  he  is  to  receive  more  or  less 
than  the  usual  or  ordinary  fees  of  a 
witness  for  so  testifying.  He  only 
agrees  to  do  what  is  entirely  proper 
for  him  to  do,  and  which  the  law 
would  compel  him  to  do  without  any 
agreement.  Standing  alone,  as  a 
rule,  this  agreement  would  not  be  a 
sufficient  consideration  to  uphold  an 
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executory  contract,  but  it  is  not  an 
immoral  or  illegal  stipulation^  and 
should -not  have  the  effect  of  avoid- 
ing a  contract  that  is  otherwise  le- 
gal and  binding.  Cobb  v.  Cowdery, 
40  Vt.  25,  94  Am.  Dec.  370;  Nickel- 
son  V.  Wilson,  60  N.  Y.  362;  Wel- 
lington V.  KeUy,  84  N.  Y.  643.  Ac- 
cording to  the  complaint,  the  facts 
of  which  are  admitted,  the  plaintiff 
held,  as  heretofore  stated*  a  valid 
and  just  debt  against  the  estate  of 
G.  W.  Bobbins,  and  could  have  en- 
forced its  collection  by  law.  This 
course  would  and  might  have  in- 
volved delay,  and  defendants,  who 
were  liable,  whenever  this  estate 
agreed  to  pay  plaintiff's  claim  and 
just  debt,  for  which  these  assets 
were  liable,  whenever  this  estate 
was  recovered  and  came  into  their 
hands;  the  plaintiff,  on  his  part,  to 
do  everything  that  was  'legitimate 
and  proper  to  aid  them,  and  to  give 
true  evidence  whenever  called  on.' " 
Gaines  v.  Molen,  supra,  is  closely 
in  point.  The  action  in  that  case 
was  brought  to  compel  the  specific 
performance  of  a  contract  to  convey 
■an  undivided  half  of  certain  real 
estate  in  Hot  Springs  government 
reservation  in  Arkansas.  It  ap- 
peared that  Gaines  had  executed  a 
quitclaim  deed"  to  defendant,  Molen, 
and  that  on  the  same  day  said  de- 
fendant executed  a  contract  to  con- 
vey an  undivided  half  interest  in 
the  property  within  thirty  days  aft- 
er acquiring  title  from  ttie  govern- 
ment. The  deed  was  placed  on 
record  immediately,  but  the  con- 
tract was  kept  secret  until  after  the 
acquisition  of  title  from  the  govern- 
ment. The  defendant  averred  both 
want  and  illegality  of  consideration, 
and  the  court  said  that  in  face  of 
the  recitals  in  the  contract  the  bur- 
den of  proof  was  on  them  to  make 
good  their  defense.  The  deed  and 
contract  were  executed  after  the 
United  States  Supreme  Court  had 
decided  that  the  title  to  said  reserva- 
tion was  in  the  government,  and  not 
in  either  of  the  three  existing  claim- 
ants. The' land  was  within  the  lim- 
its of  a  tract  which  plaintiff  had 
purchased  years  before,  and  which 
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had  been  inclosed  and  cultivated  by 
him.  The  defendant,  Molen,  had 
permission  from  the  plaintiff  to  oc- 
cupy the  ground  in  controversy  and 
build  upon  it,  and  a  few  months  pri- 
or to  said  transaction  he  did  build 
a  small  house  thereon.  Plaintiff 
agreed  to  furnish  the  evidence  to 
enable  the  defendant  to  establish 
his  claim  to  the  property,  "if  an  an- 
ticipated act  for  the  benefit  of  the 
occupants  of  Hot  Springs  should  be 
passed  by  Congress,"  and,  when 
such  act  was  passed  creatizig  the 
Hot  Springs  commission,  said  de- 
fendant filed  his  petition  before  the 
commission,  asking  the  right  to  pur- 
chase, and  said  plaintiff  gave  testi- 
mony before  the  commission  upon 
which  the  certificate  of  purchase 
was  awarded  to  defendant.  The  de- 
cision was  by  Circuit  Judge  Brewer, 
who  said:  "I  think  it  very  clear 
that  the  claim  of  defendants  that 
tibtis  contract  was  without  consid- 
eration, or  that  the  consideration 
was  illegal,  cannot  be  sustained. 
Obviously  there  was  a  settlement 
between  the  parties.  The  plaintiff, 
William  H.  Gaines,  had  some  claims, 
as  between  himsdf  and  defendant, 
to  the  ground,  and  probably  to  the 
buildings,  which  were  settled  and 
adjusted  by  this  deed  and  contract. 
He  unquestionably  had  that  prior 
occupancy  which  it  was  thought 
might  be  of  value  in  the  future  ac- 
quisition of  title  from  the  govern- 
ment, and  which  in  fact  proved  to  be 
of  value,  the  benefits  of  which  the 
defendant  sought  to  acquire,  and 
did  acquire.  The  plaintiff  was  not 
simply  contracting  to  furnish  testi- 
mony to  support  a  claim  of  the  de- 
fendant believed  to  be  good,  or  be- 
lieved to  be  fictitious;  but  he  was 
contracting  with  a  view  of  preserv- 
ing his  own  rights,  and  uniting  the 
claims  of  himself  and  defendant  in 
the  one  person,  for  the  greater  con- 
venience, and  in  the  hopes  of  better 
success,  in  any  proceeding  which 
might  be  initiated.  The  fact  that 
he  contracted  to  furnish  the  testi- 
mony, and  did  in  fact  furnish  it, 
works  no  estoppel  as  between  him- 
self and  defendant.   Hobbs  v.  Mc- 
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Leas,  117  U.  S.  567,  29  L.  ed.  940.  6 
Sup.  Ct  Rep.  870.  The  contxact 
which  was  made  was  in  no  manner 
a  violation  of  any  act  of  Cons^resB, 
nor  did  it  contravene  any  public 
policy.  It  was  a  contract  between 
two  parties  who  might  possibly  be 
contesting  claimants  imder  some 
future  act  Of  Congress  for  a  settle- 
ment of  their  respective  claims. 
The  case  of  Southerland  v.  Whit- 
tington,  46  Ark.  285,  is  very  much 
in  pointy  and  the  decision  of  that 
learned  court  is  in  accord  with  the 
views  I  have  expressed.  See  also 
Lamb  v.  Davenport,  18  Wall.  314, 
21  L.  ed.  762." 

That  case  was  cited  with  approval 
upon  the  point  that,  in  the  absence 
of  a  statute  making  a  contract  ille- 
gal which  disposes  of  conflicting 
claims  to  public  lands,  such  a  con- 
tract is  not  void,  in  St.  Louis  Min.  & 
Mill  Co.  v.  Montana  Min.  Co.  171  U. 
S.  657, 43  L.  ed.  323, 19  Sup.  Ct.  Rep. 
61,  19  Mor.  Min.  Rep.  575,  which 
case  affirmed  the  decision  in  Mon- 
tana Min.  Co.  V.  St.  Louis  Min.  & 
Mill  Co.  20  Mont  394,  51  Pac.  824, 
19  Mor.  Min.  Rep.  218,  and  held 
that,  where  an  application  for 
patent  to  a  mining  claim  embraces 
land  claimed  by  another,  the  latter 
is  under  no  obligation  to  file  an  ad- 
verse claim,  but  may  make  a  valid 
settlement  with  the  applicant  by 
contract,  which  can  be  enforced 
against  him  after  he  obtains  his 
patent.  And  the  court,  by  Mr.  Chief 
Justice  Fuller,  said:  "Where  there 
is  a  valid  location  of  a  mining  claim, 
the  area  becomes  segregated  from 
the  public  domain  and  the  property 
of  the  locator.  There  is  no  inhibi- 
tion in  the  Mineral  Lands  Act 
against  alienation,  and  he  may  sell 
it,  mortgage  it,  or  part  with  the 
whole  or  any  portion  of  it  as  he  may 
see  fit  [citing  cases].  The  location 
of  the  Nine  Hour  lode  was  in  all  re- 
spects sufficient  and  valid.  When 
the  dispute  afterwards  arose  be- 
tween Robinson  and  Mayger  as  to  a 
portion  of  it,  there  was  nothing  to 
compel  the  filing  of  ■  an  adverse 
claim.  The  settlement  made  gave 
Robinson  an  equitable  title  immedi- 


ately, and  ultimately  he  was  to  have 
the  complete  legal  title  to  a  piece  of 
ground  which,  it  seems,  rightfully 
banged  to  hun.  The  government 
was  not  defrauded  in  any  way,  nor 
was  there  any  legal  or  moral  fraud 
involved  in  the  transaction.  The 
settlement  and  adjustment  of  the 
dispute  with  reference  to  the  right 
of  possession  appears  upon  its  face 
to  have  been  satisfactory  to  the  par- 
ties when  made,  and  should  be  up- 
held unless  contravening  some  stat- 
ute or  some  fundamental  principle 
of  law  recognized  as  the  basis  of 
public  policy.  There  was  no  such 
statute,  and  settlements  of  matters 
in  litigation,  or  in  dispute,  without 
recourse  to  litigation,  are  generally 
favored,  and  are  apparently,  of  fre- 
quent occurrence  in  regard  to  min- 
ing land  claims;  nor  is  there  any- 
thing in  the  decision  of  this  court  to 
throw  doubt  on  their  validity." 

The  facts  were  that  Mayger  had 
applied  at  the  Land  Office  for  a 
patent  to  the  St.  Louis  claim,  and  in 
the  survey  included  a  part  of  the 
Nine  Hour  claim,  whereupon  its 
owners  brought  an  action  against 
Mayger  to  determine  the  right  to 
the  possession  of  the  particular 
premises,  and  for  the  purpose  of  set- 
tling and  compromising  that  action, 
and  agreeing  upon  the  boundaiy 
lines  between  the  two  claims,  May- 
ger executed  and  delivered  a  bond 
for  a  deed  to  the  owners  of  said 
Nine  Hour  claim,  whereby  he  agreed 
that,  upon  obtaining  a  patent  as 
applied  for,  he  would  execute  and 
deliver  a  good  and  sufficient  deed 
for  the  premises,  which,  it  was 
agreed,  were  a  part  of  the  last-men- 
tioned claim.  Mayger  then  obtained 
a  patent  upon  his  application,  and 
the  action  in  the  case  cited  was 
brought  to  compel  the  agreed  con- 
veyance. See  also  United  States  v. 
Biggs  (D.  C.)  157  Fed.  264,  where 
the  cases  on  the  point  are  reviewed. 

Whether  the  plaintiffs  had  or 
were  claiming  such  an  interest  as 
would  have  furnished  a  reasonable 
ground  for  the  bringing  of  an  action 
to  determine  the  right  of  possession, 
or  that  would  have  rendered  the  is^ 
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suance  of  the  patent  as  applied  for 
inequitable  as  against  them,  we  do 
not  know,  and  that  can  be  disclosed 
only  by  further  proceedings  in  the 
case.  But,  in  view  of  the  facts  re- 
cited in  the  contract,  it  is  not  incon- 
ceivable that  they  may,  at  least, 
have  had  or  claimed  such  an  inter- 
est, and  might  have  protested  the 
application  for  patent,  or,  under  cer- 
tain conditions,  instituted  adverse 
proceedings  in  the  Land  Office.  For, 
although  the  Federal  statute  relat- 
ing to  adverse  claims  opposing  the 
issuance  of  patent  to  a  mining  claim 
has  reference  only  to  claims  arising 
from  independent  and  conflicting 
locations  of  the  same  ground,  and 
not  to  a  controversy  between  co- 
owners  or  parties  claiming  under 
the  same  location,  the  rules  and 
practice  of  the  Land  Department 
permit  one  claiming  as  a  co-owner 
to  institute  adverse  proceedings  as 
well  as  to  file  a  protest,  though  such 
a  party  is  not  required  to  do  either, 
but  may  assert  his  equity  in  the 
patent  title  in  an  action  to  have  the 
patentee  declared  trustee  for  his 
benefit.  Davidson  v.  Fraser,  36 
Colo.  1, 4  LJl.A.(N.S.)  1126,  84  Pac. 
696;  Lindley,  Mines,  2d  &  3d  eds.  §§ 
646,  728;  Morrison,  Min.  Rights, 
10th  ed.  413;  id.  15th  ed.  605. 

We  do  not  think  it  can  properly 
be  held  upon  the  facts  shown  by  the 
petition  that  the  plaintiffs  might 
not  lawfully  compromise  or  settle 
their  claims  in  the  manner  provided 

-to,ivete.ti.  by  contract  in 
moB7— public  question,  if  that 
poller.  ^g^g    ^jjg  purpose 

thereof,  or  that  the  contract  was 
illegal  as  against  public  policy  on  the 
ground  stated. 

Hie  point  stated  as  the  first 
ground  of  objection  to  the  petition, 
viz.,  that,  a  part  of  the  land  having 
been  excluded  from  the  patent,  the 
condition  precedent  of  the  obliga- 
tion to  purchase  the  stock  had  not 
occurred^  is  sufficiently  answered, 
we  think,  by  the  averment  of  the  pe- 
tition to  the  effect  that  the  appli- 
cant for  the  patent,  before  the  issu- 
ance thereof,  with  the  consent  and 
at  the  instance  of  the  defendant  and 


without  the  knowledge,  consent,  or 
fault  of  plaintiffs,  or  either  of 
them,  abandoned 
and  waived  its  claim  ^T^riil^,^ 
and  right  to  the  re — oi  ex«i«- 
maining  part  of  the  iLlV**  *' 
land  not  included  in 
the  patent,  thereby  causing  the 
patent  to  be  issued  for  the  part  only 
included  therein.   The  principle  is 
stated  in  Case  v.  Beyer,  142  Wis. 
496,  126  N.  W.  947,  quotmg  from 
Jones  V.  Walker,  13  B.  Mon.  163,  5& 
Am.  Dec.  557,  as  follows:  "He  who 
himself  prevents  the  happening  or 
performance  of  a  condition  prece- 
dent, upon  which  his  liability,  by  the 
terms  of  the  contract,  is  made  to  de- 
pend, cannot  avail  himself  of  hia 
own  wrong  and  relieve  himself  from 
his  responsibility  to  the  obtigee,  and 
shall  not  avail  himself,  to  avoid  hia 
liability,  of  a  nonperformance  of 
such  precedent  condition,  which  he 
has  himself  occasioned,  against  the 
consent  of  the  obligee." 

The  doctrine  is  stated  in  Teacbe- 
nor  in  Tibbals,  31  Utah,  10,  86  Pac. 
483,  and  cases  cited  in  support 
thereof,  as  follows:  "The  law  is 
that  where  one  .  .  .  voluntarily 
puts  it  out  of  his  power  to  do  what 
he  agreed  to  do,  in  the  way  agreed 
upon,  he  commits  a  breach  of  con- 
tract and  becomes  liable  generany." 

In  that  case  the  agreement  was 
to  pay  as  the  balance  of  the  pur- 
chase price  of  a  n^ining  claim  a  cer- 
tain sum  out  of  the  Ihrst  net  pro- 
ceeds of  the  sale  of  ore  thereafter 
extracted  therefrom.  It  was  ex- 
pected that  sufficient  ore  would  be 
extracted  to  pay  such  balance  out  of 
the  net  profits  thereof,  but  the  mine 
was  sold  by  the  obligated  party  be- 
fore selling  the  ore,  and  it  was  held 
that  he  could  not  thereby  escape  lia- 
bility. A  pertinent  statement  of  the 
rule  is  found  also  in  Marvin  v. 
Rogers,  63  Tex.  Civ.  App.  423,  116 
S.  W.  863,  wherein  the  court  says: 
"It  seems  clear  that,  where  a  con- 
tract is  made  which  is  performable 
at  the  time  of  the  occurrence  of  a 
^ture  event,  the  law  imputes  to  the 
promisor  an  agreement  that  he  will 
put  no  obstacle  in  the  way  of  the 
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happening  of  that  event,  and  that  he 
will  hold  himself  in  readiness  to  co^ 
operate  where  his  co-operation  is  a 
necessary  element  in  the  haiq>eninff 
of  the  contuigency.  If,  in  violation 
of  this  implied  covenant  on  his  part, 
he  does  something  which  prevents 
the  happening  of  the  event,  the  con- 
tract becomes  absolute,  and  must  be 
performed  as  if  the  event  had  o&> 
curred." 

The  case  of  Dill  v.  Pope,  29  Kan. 
289,  is  to  the  same  effect,  where  the 
defendant,  a  purchaser  of  property 
at  a  stipulated  price,  payable  upon  a 
certain  condition,  had,  by  selling  the 
property,  disabled  himself  from 
complying  with  the  condition.  In 
holding  tiiat  the  defendant's  liabil- 
ity thereupon  became  absolute,  and 
^e  money  presently  due,  Judge 
Brewer,  delivering  the  opinion  of 
the  court,  said:  "That  a  party  to  a 
contract,  who  by  his  own  act  pre- 
vents the  happening  of  a  condition. 
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is  estopped  thereafter  .to  say  that 
such  condition  has  not  haj^ened. 
No  party  to  a  contract  can  interfere 
to  prevent  the  performance  of  any 
condition,  and  then  claim  any  bene- 
fit  or  escape  any  liabili^j^  from  the 
failure  of  such  performance." 

It  is  unnecessary,  therefore,  to 
consider  the  question  presented  by 
the  briefs  as  to  whether  the  provi- 
sion of  the  contract  in  question  is 
to  be  construed  as  requiring  the  is- 
suance of  patent  for  all  of  the  land 
as  applied  for,  without  omitting  any 
part,  as  a  condition  precedent  to  the 
liability  to  purchase  the  stock. 

Holding,  for  the  reasons  stated, 
that  the  court  erred  in  sustaining 
the  demurrer  to  the  amended  peti- 
tion, it  follows  that  the  judgment 
must  be  reversed,  and  the  case  re- 
manded for  further  proceedings  not 
inconsistent  with  this  opinion.  It 
will  be  so  ordered. 

KimbaU  and  Blame,  JJ.,  concur. 


ANNOTATION. 


Valiilily  of  ooBlfact  to  testify* 


L  Fact  witness: 

a.  In  general,  1457. 

b.  Agrreement  to  pay  witness  in- 

valid: 

1.  Specified  compensation, 

1468. 

2.  Contingmt  fee,  1460. 
Witness  not  subject  to  process, 

1461. 

n.  Expert  witness: 

a.  In  general,  1462. 
h.  E^tra  preparation: 

1.  In  general,  146S. 

2.  Contingent  fee,  1464. 

I.  Fact  wUneaa, 
a.  In  general. 

The  only  cases  which  will  be  consid- 
ered in  this  annotation  are  those  in- 
volving the  question  of  the  validity  of 
a  contract  to  pay  witnesses  for  giving 
tJieir  testimony.  Cases  are  sometimes 
cited  upon  the  question  which  involve 
the  right  to  an  extra  allowance  of 
costs  because  of  the  character  of  the 
witness,  or  of  the  place  of  his  resi- 
dence, but  the  fa4  that  a  person  can- 
16  A.L.R^-92. 


not  charge  the  extra  expense  of  his- 
witnesses  against  his  adversary  has 
little  bearing  upon  the  question 
whether  or  not  he  may  not  be  liable 
upon  a  contract  which  he  has  made 
to  p^  extra  compensation  for  their 
attending  court  at  his  request.  The 
uniform  rule  is  that  a  witness  who  is 
within  the  reach  of  the  process  of  the 
court  is  bpund  to  respond  to  a  sub- 
poena and  testify  to  such  facts  as 
be  within  his  knowledge,  and  that  he 
is  entitled  only  to  such  allowance  as 
may  be  provided-  for  him  by  statute. 

In  Fuller  v.  Mattlce  (1817)  14 
Johns.  (N.  Y.)  357,  it  was  held  that  a 
witness  coming  from  beyond  the  juris- 
diction of  the  court  is  entitled  only  to 
the  fees  allowed  by  the  fee  bill.  In 
that  case,  however,  there  was  no 
agreement  for  extra  compensation  be- 
fore the  witness  came  into  the  jur- 
isdiction of  the  court,  and,  after 
jurisdiction  of  him  was  acquired,  he 
was  subject  to  the  same  rule  that  ap- 
plied to  other  witnesses,  and  could  be 
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compelled  to  testify  without  extra 
compensation. 

And  in  Willis  v.  Peckham  (1820)  1 
Brod.  &  B.  616,  129  Eng.  Reprint^  821, 
4  J.  B.  Moore.  300.  21  Revised  Rep. 
706.  recovery  on  a  promise  to  pay  a 
witness  for  loss  of  time  was  denied, 
on  the  ground  that  it  was  without  con- 
sideration, the  question  of  its  validity 
not  being  discussed. 

The  question  of  the  validity  of  an 
employment  to  obtain  evidence  is  dis- 
cussed in  the  annotation  to  Duteau  v. 
Dresbach,  ante.  1430. 

b.  Agreement  to  paj/  ufittieaa  invalid, 

1.  Speetfled  compmsation. 

The  courts  hold  that  it  is  part  of 
the  duty  of  every  citizen  to  give  hi^ 
services  in  testifying  in  any  court 
proceeding  when  he  is  properly  sum- 
moned to  perfonnance  of  that  duty, 
and  that  it  is  against  public  policy  for 
him  to  attempt  to  exact  any  compensa- 
tion beyond  what  is  provided  by  stat- 
ute for  such  service.  Therefore,  any 
agreement  which  he  may  exact  from 
the  person  desiring  his  testimony,  to 
compensate  him  for  his  time  or  serv- 
ices beyond  the  statutory  fees,  is  un- 
enforceable. This  is  sometimes  put 
upon  the  ground  that  the  promise  to 
pay  is  without  consideration  to  sup- 
port it,  because  the  promise  to  testify 
is  merely  to  perform  what  the  law  re- 
quires, which  cannot  furnish  a  consid- 
eration. But  the  majority  of  the 
cases  put  the  ruling  upon  the  ground 
that  such  a  contract  is  against  public 
policy. 

Connecticut.  —  Dodge  v.  Stilek 
(1857)  26  Conn.  463. 

Illinois.— Walker  v.  Cook  (1889)  33 
111.  App.  561;  Boehmerv.Foval  (1894) 
55  III.  App.  71;  Wright  v.  Somers 
(1906)  125  111.  App.  236. 

New  Yoiif.  —  Cowles  v.  Rochester 
Folding  Box  Co.  (1903)  81  App.  Div. 
414,  80  N.  Y.  Supp.  811;  Clifford  v. 
Hughes  (1910)  139  App.  Div.  730,  124 
N.  y.  Supp.  478. 

North  Carolina. — Sweany  v.  Hunter 
(1808)  5  N.  C.  (1  Murph.)  181. 

Pennsylvania.  —  Ramschasel's  Es- 
tate (1904)  24  Pa.  Super.  Ct.  262. 

England.  —  Pool    v.  Sacheverel 


(1720)  1  P.  Wms.  676,  24  Eng.  Be- 
print,  666. 

What  has  been  said  to  be  the  lead- 
ing ease  in  this  country  is  Dodge  t. 
Stiles  (1867)  26  Conn.  463,  in  which 
it  was  held  that,  where  the  statute 
prescribes  the  fees  to  which  witnesses 
are  entitled,  any  attempt,  directly  or 
indirectly,  to  secure  more,  is  against 
the  language  and  policy  of  the  law. 
The  court  says:   "Were  it  otherwise, 
and  witnesses  might  be  allowed  to 
make  terms  for  testifying,  there  would 
be  room  for  oppressive  conduct  and 
for  corruption.    Witnesses  knowing 
that  their  testimony  was  indispen- 
sable would,  under  one  pretense  or  an- 
other, make  terms  for  their  testimony, 
and  such  as  might  be  induced  to  rep- 
resent their  testimony  as  important 
would  be  tempted  to  barter  their  oaths 
at  the  expense  of  truth  and  justice. 
Now  a  promise  to  pay  more  than  the 
statute  fees  for  just  this  statute  serv- 
ice, without  further  service  or  loss  by 
the  witness,  may  bo'said  to  be  without 
consideration.   It  cannot  be  impor- 
tant, in  our  view,  whether  the  promise 
be  made  after  the  service  of  the 
sjibpoena,  cotemporaneously  with  it, 
or  before,  provided  the  promise  refers 
to  this  duty  and  is  founded  on  no  other 
consideration.    There  may  be  a  fur- 
ther consideration,  in  which  case  an 
executory  promise  for  extra  compen- 
sation will  be  upheld;  as,  if  the  wit- 
ness is  about  going  abroad  at  the  time 
he  may  be  wanted  to  attend  court,  and 
agrees  that  he  will  remain  and  give  up 
his  journey,  and  is  summoned;  or,  liv- 
ing at  a  distance  from  the  place  of 
the  court, — more  than  20  miles, — so 
that  his  deposition  could  be  taken, 
agrees  that  he  will  attend  in  person. 
In  these  and  the  like  cases  the  promise 
is  one  for  indemnity,  and  is  founded 
on  a  new  and  meritorious  considera- 
tion, and  is  good.  ...  If  a  witness 
agrees  with  a  party  that  he  will  attend 
and  testify  without  being  summoned, 
and  he  is  not  summoned  and  so  not 
brought  under  the  order  or  censure  of 
the  court,  we  suppose  any  reasonable 
promise  for  compensation  is  good  and 
may  be  enforced;  for  the  proceeding 
or  service  is  not  under  nor  in  pur^ 
suance  of  the  statute." 
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Where  a  witness  who  is  not  inter- 
ested in  the  result  of  the  controversy 
reeides  within  the  state  and  \8  amen- 
able  to  process  therein,  an  agreement 
to  compensate  him  in  any  manner  in 
excess  of  legal  fees,  for  attending  as 
a  witness  and  testifying  generally  as 
to  facts  within  his  knowledge,  is  con- 
trary to  public  policy  and  void.  Clif- 
ford V.  Hughes  (1910)  139  App.  Div. 
730,  124  N.  Y.  Supp.  478. 

An  agreement  to  pay  an  fnventor, 
who,  after  assigning  his  patent  to  one 
person*  attempted  another  assign- 
ment to  another,  for  becoming  a  wit- 
ness in  favor  of  the  first  assignee  in 
an  action  to  establish  title  to  the 
invention,  is  without  consideration, 
since  it  Is  contrary  to  public  policy 
and  will  not  be  given  force  and  effect 
by  the  court  Cowles  v.  Rochester 
Folding  Box  Co.  (1903)  81  App.  Div. 
414,  80  N.  Y.  Supp.  811.  The  court 
says  the  agreement  is  repugnant  to 
every  instinct  of  propriety  and  justice, 
since  it  in  effect  provides  for  payment 
as  a  consideration  for  giving  evidence 
in  an  action  which  it  is  agreed  shall 
be  brought.  This  was  affirmed  in 
(1904)  179  N.  Y.  87,  71  N.  E.  468, 
where  the  court  says  it  would  be  con- 
trary to  sound  public  policy  to  recog- 
nize and  to  enforce  an  agreement  to 
recompense  a  person  for  giving  his 
evidence  in  an  action  to  be  commenced. 

In  Wright  v.  Somers  (1906)  125  111. 
App.  266,  the  court  held  that  an  agree- 
ment to  pay  a  fact  witness  extra  com- 
pensation for  loss  of  time  in  becom- 
ing a  witness  in  a  case  was  void  as 
against  public  policy.  The  court  says 
if  the  claim  was  allowed  it  would  give 
ground  for  witnesses  to  exact  unrea- 
sonable fees  for  their  testimony,  and 
might  make  it  impossible  for  a  poor 
suitor  to  obtain  his  rights.  The  stat- 
ute had  fixed  the  amount  of  fees  to 
which  a  witness  was  entitled,  and  the 
court  said  to  demand  more  is  forbid- 
den by  the  policy  and  spirit  of  the 
statute.  Further,  the  court  says:  "If 
a  witness  who  knows  a  fact  material 
to  the  issue  in  the  cause,  either  be- 
fore or  after  the  service  of  a  subpoena 
npon  him,  can  trafiSc  with  the.  suitor 
who  desires  to  call  him  as  to  the  value 
of  his  testimony,  and  then  call  upon 


the  courts  to  enforce  the  contract  thus 
made,  the  tendency  to  evil  conse- 
quences is  apparent. .  Such  a  ruling 
leans  toward  the  procurement  of 
perjury;  toward  the  raising  up  of  a 
class  of  witnesses  who,  for  a  sufficient 
consideration,  will  give  testimony  that 
shall  win  or  lose  the  lawsuit,  toward 
the  perversion  of  justice;  and  toward 
corruption  in  our  courts." 

A  witness  duly  subpoenaed,  and 
attending  under  direction  of  the 
subpoena,  cannot  recover  on  .a  promise 
for  extra  compensation,  whatever 
might  have  been  the  rule  had  he 
attended  under  his  contract  without 
service  of  process.  Walker  v.  Cook 
(1889)  33  III.  App.  561. 

A  contract  by  which,  for  a  money 
consideration,  a  person  is  to  testify, 
and  induce  others  to  testify,  in  favor 
of  his  fflnployer  in  a  proceeding  by 
him  to  recover  money  alleged  to  have 
been  lost  by  another's  embezzlement, 
is  against  public  policy  and  void. 
Boehmer  v.  Foval  (1894)  65  IlL  App. 
71. 

An  agreement  to  remit  the  penalty 
imposed  by  statute  upon  a  witness  for 
failure  to  attend  when  summoned,  if 
he  will  attend  at  the  next  term  of 
court,  is  unenforceable,  because  an 
agreement  to  pay  for  what  the 
witness  is,  by  law,  required  to  per- 
form. Sweany  v.  Hunter  (1908)  6 
N.  a  (1  Murph.)  181. 

A  contract  to  pay  extra  compensa- 
tion for  testimony  in  an  iemiment 
domain  proceeding,  to  persons  who 
had  no  greater  knowledge  of  values 
than  any  others  living  in  the  neighbor- 
hood, is  void  as  against  public  policy. 
Ramschasel's  Estate  (1904)  24  Pa. 
Super.  Ct.  262. 

Where,  in  a  proceeding  to  establish 
title  to  an  estate,  a  person  claimed 
marriage  to  deceased,  both  acting 
under  assumed  names,  at  a  certein 
place,  at  a  certein  date,  and  the  record 
showed  that  such  a  marriage  occurred, 
the  court  held  that  it  was  contempt  of 
court,  and  punishable,  to  offer  a 
reward  by  advertisement  to  a  person 
who  would  prove  that  the  names  were 
of  actual  persons  who  were  married 
on  that  day.  The  lord  chancellor  says 
this  tends  to  the  suborning  of  witness- 
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es,  is  very  dans^erous,  and  not  only 
greatly  criminal,  but  a  contempt  of  the 
court*  being  a  means  of  preventing 
justice  in  a  cause  now  pending.  It  is 
a  reproach  to  the  justice  of  the  nation, 
and  an  insufferable  ihing,  to  make  a 
public  offer  in  print  to  procure  evi- 
dence, and  is  tantamount  to  saying 
that  such  persons  as  will  come  in  and 
swear,  or  procure  others  to  swear  to 
such  a  thing,  shall  have  a  reward. 
Pool  v.  Sacheverel  (1720)  1  P.  Wms. 
675.  24  Eng.  Reprint,  565. 

But  in  Plating  Co.  v.  Farquharson 
(1881)  L.  R.  17  Ch.  Div.  (Eng.)  49, 
50  L.  J.  Ch.  N.  S.  406,  44  L.  T.  N.  S. 
389,  29  Week.  Rep.  510,  an  advertise- 
ment of  a  reward  by  a  person  sued  for 
inftinging  an  alleged  patent,  for  docu- 
mentary evidence  to  prove  tiiat  the 
alleged  patented  process  was  in  use  at 
a  specified  date,  was  upheld.  The 
court  said  that  it  is  not  very  likely 
that  anyone  would  tender  a  forged 
document  for  the  reward  offered.  And 
the  conclusion  was  that  this  was  a 
proper  mode  of  obtaining  evidence. 
And  with  respect  to  the  Pool  Case 
(Eng.)  supra,  the  master  of  the  rolls 
says:  **It  does  not  appear  to  me  that 
an  advertisement  for  a  witness  to 
prove  a  thing  not  in  the  knowledge  of 
the  man  who  advertised  for  it.  but 
which  he  believes  to  be  true,  can  be 
treated  as  subornation  of  perjury, 
because  subornation  of  perjury  means 
doing  something  to  induce  people  to 
come  forward  to  prove  that  which  the 
person  seeking  to  prove  it  believes  to 
be  false." 

And  in  Smith  v.  Hartsell  (1908)  150 
N.  C.  71,  22  L.R.A.(N.S.)  203,  63  S.  E. 
172,  it  was  held  that  an  agreement  by 
a  creditor  of  an  estate  with  the  heirs, 
to  give  all  true  evidence  when  called 
upon  in  any  suit  that  may  be  neces- 
sary to  establish  the  claim  of  the  heirs, 
in  consideration  of  their  agreement  to 
pay  his  claim  when  the  property 
came  into  their  possession,  is  not  un- 
lawful. The  court  says  it  does  not 
appear,  certainly  not  on  the  face  of  the 
agreement,  that  he  was  to  receive 
more  or  less  than  the  usual  or  ordi- 
nary fees  for  testifying.  He  only 
agrees  to  do  what  is  entirely  proper 
for  him  to  do,  and  which  the  '  law 


would  compel  him  to  do  without  any 
agreement.  It  is  not  an  immoral  or  il- 
legal stipulation,  and  should  not  have 
the  effect  of  avoiding  a  contract  Out 
is  otherwise  legal  and  binding. 

2.  Contingent  fee. 

M\\  agreements  to  pay  witnesses 
extra  compensation  for  their  testimony 
being  void,  the  fact  that  the  com- 
pensation is  to  be  contingent  on  tiie 
success*  of  the  suit  is  rather  an  im- 
material factor.  Of  course,  such  an 
agreement  is  doubly  vicious,  not  only 
as  violating  the  statutory  fee  bill,  but 
as  offering  a  direct  temptation  to 
commit  perjury,  since,  if  the  compen- 
sation is  dependent  on,  or  will  be  in- 
creased by,  the  favorable  outcome  of 
the  praceedings,  the  inevitable  tend- 
ency will  be  to  color  the  testimoi^  to 
bring  about  the  desired  result. 

So,  an  agreement  by  a  judgment 
creditor  that,  in  case  the  debtor  will 
testify  in  his  favor  in  a  {tending  suit, 
and  he  is  successful  in  the  suit,  he 
will  release  the  judgment  against  the 
witness,  is  void  on  the  ground  that  its 
tendency  is  to  pervert  the  administra- 
tion of  justice.  Bowling  v.  Blnm 
(1899)  —  Tex,  Civ.  App.  — .  52  S.  W. 
97. 

Where  an  attorney  serving  for  a 
contingent  fee  was  a  witness  in  the 
case,  the  court  said  that  if  it  appeared 
that  the  contingent  fee  was  a  reward 
for  his  services  as  a  witness,  the  eon- 
tract  would  not  only  be  reprehensible, 
but  highly  immoral,  against  public 
policy,  and  therefore  illegal  and  void. 
But  since  it  appeared  in  the  evidence 
that  the  fee  was  for  professional 
services,  the  court  held  that  the  mere 
fact  that  be  was  also  a  witness  did  not 
render  the  contract  invalid.  Perry  v. 
Dicken  (1884)  106  Pa.  S3,  51  Am.  Acp. 
181. 

As  will  appear  in  the  immediately 
succeeding  subdivisions  of  this  anno- 
tation, there  are  cases  where  the  testi- 
mony of  the  witnesses  cannot  be 
secured  by  the  ordinary  process  of  the 
court,  and  an  agreement  to  pay  them 
for  attending  and  testifying  will  be 
sustained;  but  the  right  to  eompenaa- 
tion  must  not  be  made  contingent  on 
the  success  of  the  litigation. 
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Thus,  an  agreement  to  pay  a  witness, 
iatending  to  leave  the  state,  a  com- 
pensation dependent  upon  the  success 
of  the  trial,  in  case  he  remains  in  the 
state  and  testifies  in  the  case»  is,  as 
ttie  court  says,  in  its  inevitable  tend- 
ency, to  give  the  witness  a  bias  in 
fkvor  of  the  party  calling  him.  This 
creates  such  an  interest  in  the  event 
of  the  suit  as  would  prevent  his  testi- 
fying if  the  contract  was  valid,  and 
soch  a  contract  would  be  a  fraud  on 
the  administration  of  justice.  Such 
contracts  are  against  sound  public 
policy,  because  their  inevitable  tend- 
ency would  be,  if  not  to  invite  perjury, 
at  least  to  sway  the  mind  of  the 
witness,  and  thus  contaminate  the 
stream  of  justice  at  the  source.  Both 
morality  and  sound  policy  forbid  such 
contracts.  Dawkins  v.  Gill  (1846)  10 
Ala.  206. 

«.  Witnens  not  aubject  to  proeeam. 

It  for  any  reason  the  witness  is  not 
subject  to  the  process  of  the  court, 
either  because  he  is  beyond  the  jtuis- 
diction,  or  the  court  is  not  authorized 
to  subpoena  witnesses,  or  the  testimony 
is  privileged,  a  contract  to  pay  him 
for  attending  and  testifying  will  be 
upheld. 

United  States.  —  Gaines  v.  Molen 
(1887)  30  Fed.  27. 

Colorado. — Lincoln  Mountain  Gold 
Min.  C^o.  V.  Williams  (1906)  37  Colo. 
lOS,  86  Pac.  844. 

New  YoA.  —  Nickelson  v.  Wilson 
(1875)  60  N.  Y.  362. 

Vnsconsin. — ^Armstrong  v.  Prentice 
(1893)  86  Wis.  210,  56  N.  W.  742. 

Wyoming. — Thatcheb  v.  Dabk  (re- 
ported herewith)  ante,  1442. 

England.  —  Schimmel  v.  Lousada 
(1812)  4  Taunt.  695,  128  Eng.  Reprint, 
604;  Sturdy  v.  Andrews  (1812)  4 
Taunt  697,  128  Eng.  Reprint,  604; 
Lonergan  v.  Royal  Exch.  Assur.  Co. 
(1831)  7  Bing.  729,  131  Eng.  Reprint, 
282,  1  Dowl.  P.  G.  233.  5  Moore  &  P. 
806. 

In  Lonergan  v.  Royal  Exch.  Assur. 
Co.  (Eng.)  supra,  which  was  a  rule  to 
review  a  taxation  of  costs  which  dis* 
allowed  an  amount  paid  a  foreign 
witness  for  loss  of  time.  Park,  J.,  says 
tha^  since  the  witness  refused  to 


appear  except  upon  compensation  for 
loss  of  time,  the  party  had  no  alter- 
native but  to  accede  thereto,  implying 
that  the  contract  to  pay  the  compensa- 
tion was  valid,  and  the  amount  paid 
was  directed  to  be  allowed  as  costs 
against  the  losing  party. 

And  the  expense  of  maintaining  a 
foreign  witness  was  allowed  as  costs 
in  Schimmel  v,  Lousada  (Eng.)  supra, 
and  Sturdy  v.  Andrews  (1812)  4 
Taunt.  697,  128  Eng.  Reprint,  504. 

Bilt  compensation  for  loss  of  time 
was  refused  in  case  of  merchants 
brought  from  a  foreign  country  as 
witnesses,  in  Moor  v.  Adam  (1816)  5 
Maule  &  S.  156. 105  Eng.  Reprint,  1009. 
the  court  maintaining  the  distinc- 
tion which  had  grown  up  in  England, 
which  allowed  extra  compensation  to 
physicians  and  lawyers,  but  denied  it 
to  other  classes  of  witnesses. 

An  agreement  for  extra  compensa- 
tion to  a  witness  who  is  beyond  the 
jurisdiction  of  the  court,  so  that  he 
cannot  be  reached  by  subpoena,  is  en- 
forceable. Armstrong  v.  Prentice 
(Wis.)  sUpra. 

The  employment  of  persons  in  one 
state  to  examine  a  mine  for  the  pur- 
pose of  testifying  as  to  its  value  in 
a  case  pending  in  a  Federal  court  in 
another  state,  in  which  it  is  sought  to 
hold  the  officers  of  the  corporate  owner 
liable  for  sending  false  statements 
through  the  mails,  is  not  void  as  tend- 
ing to  subvert  or  obstruct  public 
justice.  Lincoln  Mountain  Grold  Min. 
Co.  V.  Williams  (Colo.)  supra. 

A  contract  between  a  settler  on 
public  land  and  one  whom  he  has 
permitted  to  occupy  a  portion  of  the 
tract,  to  furnish  the  evidence  before 
the  Land  OfRce  necessary  to  establish 
the  tatter's  claim  to  the  portion  oc- 
cupied by  him,  in  consideration  of  a 
conveyance  to  himself  of  one  half  the 
claim,  for  the  purpose  of  settling  the 
controversies  between  themselves,  is 
not  against  public  policy.  Gaines  v. 
Molen  (Fed.)  supra.  The  court  says 
the  plaintiff  was  not  simply  contract- 
ing to  furnish  testimony  to  support  a 
claim  of  defendant,  believed  to  be 
good  or  believed  to  be  fictitious,  but 
he  was  contracting  with  a  view  of  pre- 
serving his  own  rights  and  uniting 
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claims  of  himself  and  defendant  in 
one  party  for  the  greater  coziTenience, 
and  in  the  hopes  of  better  success  in 
any  proceeding  which  might  be  initia- 
ted. 

So,  the  reported  case  (Thatcher  v. 
Dark,  ante,  1442)  holds  that  a  contract 
for  testimony  to  be  given  before  the 
Land  Department,  which  could  not 
require  the  attendance  of  the  witness, 
was  not  invalid. 

Where  an  agreement  was  made  with 
one  of  two  persona  accused  of  fraud, 
against  whom  a  civil  action  for  re- 
covery of  the  proceeds  and  a  criminal 
prosecution  were  pending,  that  if  he 
would  testify  fully  in  the  cases,  and 
judgment  in  the  civil  case  went 
against  defendants,  he  would  be  called 
upon  to  pay  only  a  certain  amount  of 
it,  and  he  waived  his  privilege,  which 
he  could  not  be  required  to  do,  and 
testified  fully  according  to  agreement, 
the  court  held  that  the  contract  was 
not  against  public  policy.  The  court 
said  that  the  evil  of  agreements  to  pay 
for  testimony  consisted  in  the  condi- 
tion which  holds  out  to  the  witness  a 
temptation  to  falsify  his  testimony  so 
as  to  produce  the  result  on  which  his 
compensation  is  dependent.  Where  a 
witness  simply  consents  to  make  a  dis- 
closure of  the  truth,  and  has  no  in- 
ducement to  produce  any  special 
result,  the  mischief  is  not  apparent. 
Nickelson  v.  Wilson  (1876)  60  N.  Y. 
362. 

But  one  who  has  entered  into  a 
conspiracy  to  defraud  the  true  claim- 
ant of  government  land  of  his  claim 
cannot  enforce  a  contract  by  such 
claimant  to  pay  him  for  testifying  to 
the  conspiracy  in  a  contest  in  the 
Land  Office.  Hagan  v.  Wellington 
(1898)  7  Kan.  App.  74,  52  Pac.  909. 
The  conrt  says  the  contract  to  furnish 
the  testimony  Is  void  as  against  public 
policy.  The  witness  cannot  be  per- 
mitted to  profit  by  the  information 
possessed  by  reason  of  the  unlawful 
conspiracy. 

Very  closely  related  to  the  cases 
within  this  subdivision  are  the  bar- 
gains sometimes  made  with  persons 
accused  of  crime  to  extend  clemency 
to  them  if  they  will  testify  for  the 
s^te,  but  since  that  is  not  strictly  a 


compensation  for  their  testimoi^.  and 
the  cases  deal  strictly  wiUi  the  aAnin- 
istration  of  the  criminal  law,  that 
class  of  cases  has  been  reserved  for 
treatment  in  a  separate  note. 

II.  Expert  witneaa, 

a.  In  general. 

The  rule  is  that  a  ao-called  expert 
witness  is  not  entitled  to  extra  cons- 
pensation  for  any  testimony  which  he 
may  be  required  to  give  under  an 
ordinary  subpoena  of  the  court  The 
extent  to  which  he  may  be  compelled 
to  testify  under  ordinary  process  is 
considered  in  the  annotation  to  Penn- 
sylvania Co.  v.  Philadelphia,  2  A  T^it. 
1576. 

In  Collins  v.  Godefroy  (1831)  1 
Bam.  &  Ad.  950,  109  Eng.  Reprint, 
1040,  1  Dowl.  P.  C.  326,  9  L.  J.  K.  B. 
168,  an  attorney  brought  an  action  to 
recover  compensation  for  loss  of  time 
in  attending  as  a  witness  at  a  trial, 
and  the  court  assumed  that  an  offer  to 
pay  a  certain  sum,  made  after  action 
brought,  was  evidence  of  an  express 
promise  to  pay,  but  held  that,  the 
witness  having  attended  under  a  sub- 
poena, a  promise  to  make  remunera- 
tion for  loss  of  time  was  without  con- 
sideration and  would  not  support  an 
action.  The  court  concludes  that,  on 
principle,  an  action  does  not  lie  for 
compensation  to  a  witness  for  loss  of 
time  in  attending  under  a  subpoena. 

In  Webb  v.  Page  (1843)  1  Car.  &  K. 
(Eng.)  23,  one  called  as  an  expert  to 
estimate  the  damages  caused  by  negli- 
gence in  carrying  goods  applied  for 
compensation  for  loss  of  time,  before 
being  sworn.  There  does  not  appear  to 
have  been  any  contract  to  pay  him, 
and  there  is  no  discussion  of  the 
validity  of  such  a  contract  had  it 
existed,  but  the  court  says:  "There  is 
a  distinction  between  the  case  of  a  , 
man  who  sees  a  fact  and  is  called  to 
prove  it  in  a  court  of  justice,  and  that 
of  a  man  who  is  selected  by  a,par^ 
to  give  his  opinion  on  a  matter  with 
which  he  is  peculiarly  conversant 
from  the  nature  of  his  employment  in 
life.  The  former  is  bound,  as  a  matter 
of  public  duty,  to  speak  to  a  fact  which 
happens  to  have  fallen  within  his 
knowledge;  without  such  teathnony, 
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the  coarse  of  justice  most  be  stopped. 
The  latter  is  under  no  such  obligation. 
There  is  no  such  necessity  for  his  evi- 
dence, and  the  party  who  selects  him 
mast  pay." 

A  physician  called  to  attend  court 
as  a  witness  cannot  bargain  for  extra 
compensation  for  the  service  of  attend- 
ing court  as  a  witness.  And  he  can- 
not make  charges  for  examinations 
ahd  consultations  preparatory  to  trial, 
dependent  on  the  contingency  of  being 
required  to  testify  in  a  lawsuit.  The 
court  saysVlaintifTs  duty  as  a  citizen 
compelled  him  to  appear  as  a  witness 
and  give  testimony,  without  any  otiier 
pay  than  fees  allowed  by  law,  and  he 
should  not  be  permitted  to  evade  that 
duty  by  the  palpable  excuse  of  a  con- 
tract for  a  contingent  fee.  Burnett  v. 
Freeman  (1909)  184  Mo.  App.  709, 
115  S.  W.  488. 

b.  Extra  preparaUon, 

1.  In  general. 

If  the  service  required  of  the  expert 
is  such  that  he  cannot  be  compelled 
to  render  it  under  the  ordinary  process 
of  the  court,  an  agreement  by  the  one 
seeking  the  service,  to  compensate  the 
expert  for  it,  is  valid. 

In  Tiffany  t.  Kellogg  Iron  Works 
(1908.)  69  Misc.  118,  109  N.  Y.  Supp. 
754,  it  was  held  that  the  law  implies 
a  contract  to  pay  for  time  and  labor 
expended  in  preparing  to  testify  as  an 
expert  in  a  lawsuit. 

In  Barrus  v.  Phaneuf  (1896)  166 
Mass.  123,  32  hJLJL.  619,  44  N.  E.  141, 
where  a  party  to  a  suit  had  apparent- 
ly engaged  the  services  of  an  expert 
some  time  before  the  trial,  and 
rendered  the  services  required  of  him, 
but  was  subp<Bnaed  to  testify  at  the 
trial  for  the  mere  statutory  fees,  and 
then  brought  action  for  additional 
compensation,  the  question  of  the  va- 
lidity of  tiie  contract  does  not  seem 
to  have  been  raised,  the  court  stating 
that  the  question  is  whether  or  not 
there  was  any  sufficient  consideration 
for  a  promise  to  pay  extra  compensa- 
tion, and,  the  court  having  found  that 
there  was  such  consideration,  a  judg^ 
ment  in  his  favor  was  sustained. 

A  contract  to  pay  an  expert  in  an 
eminent  domain  proceeding  to  investi- 


gate the  effect  of  the  improvement  on 

remaining  property  and  qualify  him- 
self to  testify  upon  the  question  of 
damages,  as  well  as  consult  with  coun- 
sel in  the  case,  is  not  necessarily 
illegal  as  tending  to  corrupt  practice, 
but  if  the  agreement  is  to  pay  in 
pn^rtion  to  the  recovery,  it  will  be 
condemned.  Johnson  v.  Pietsch  (1901) 
94  IlL  App.  459. 

In  Re  Schapiro  (1911)  144  App.  Div. 
1.  128  N.  Y.  Supp.  852.  which  was  a 
proceeding  to  disbar  an  attorney  for 
agreeing  to  pay  an  expert  witness  a 
portion  of  his  contingent  fee  for  tes- 
tifying in  the  case,  the  court  says: 
"We  are  aware  that  witnesses  who  are 
to  be  called  to  give  expert  testimony 
which  involves  the  special  knowledge 
and  skill  of  the  witnesses,  and  often 
requires  examination  and  study  upon 
a  particular  branch  of  science,  are, 
from  the  necessities  of  the  case,  justi- 
fied in  demanding  and  receiving  com- 
pensation for  their  time  and  labor 
devoted  to  the  investigation  of  the 
particular  science  about  which  they 
are  to  testify;  but  this  practice  has 
been  allowed  from  the  necessities  of 
the  case,  and  the  inability  of  courts 
and  juries  to  determine  questions 
without  the  benefit  of  such  expert 
knowledge.  Such  agreements,  how- 
ever, can  never  be  valid  where  the 
amount  to  be  paid  is  to  depend  upon 
the  testimony  that  is  be  given,  and 
where  the  right  to  compensation  de- 
pends upon  the  result  of  the  litigation. 

In  Burnett  v.  Freeman  (1907)  125 
Mo.  App,  683, 103  S.  W.  121.  which  was 
an  action  on  quantum  meruit  to  re- 
cover the  reasonable  value  of  the 
services  of  a  physician  as  an  expert 
witness  in  a  lawsuit,  the  court  held 
that  he  could  be  compelled  to  attend 
and  give  his  testimony  under  a  sub- 
poena, even  though  merely  his  opinion 
was  called  for,  but  the  court  says  he 
could  not  be  required  to  fit  himself 
especially  for  lines  of  inquiry.  He 
could  not  be  expected  to  make  ex- 
aminations, perform  professional  serv- 
ices, and  the  like.  He  could  not  be 
compelled  to  do  that,  any  more  than 
an  ordinary  person  with  no  knowledge 
of  the  facts  pertaining  to  a  case  could 
be  required  to  go  and  post  himself  so 
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as  to  become  a  witness.  The  court 
further  says  that  a  contract  would  be 
valid  to  pay  an  expert  witness  for  any 
service  which  tlie  law  does  not  compel 
him  to  give  as  a  witness  free  of 
charge.  But  an  agreement  to  pay  an 
expert  for  being  a  witness  as  to  those 
matters  which  his  duty  as  a  citizen  re- 
quires him  to  testify  to  would  be  in- 
valid. 

In  Philler  v.  Waukesha  County 
(1909)  139  Wis.  211.  25  L.R.A.(N.S.) 
1041,  ISl  Am.  St.  Rep.  1066, 120  N.  W. 
829,  17  Ann.  Gas.  712,  which  was  an 
action  by  a  physician  against  a  counly 
for  services  performed  as  an  expert 
in  a  criminal  case,  there  is  a  dictum 
to  the  effect  that,  if  a  person  desires 
that  any  witness  equip  himself  with 
knowledge  by  research  or  inspection, 
he  may  employ  him  to  do  so,  but  such 
employment  will  be  controlled  by  the 
ordinary  rules  of  contract  express  or 
implied. 

In  People  ex  rel.  Tripp  v.  Cayuga 
County  (1898)  22  Misc.  616.  50  N.  Y. 
Supp.  16,  which  involved  the  validity 
of  a  contract  by  a  district  attorney 
employing  an  expert  for  a  murder 
trial,  the  court  says  it  is  a  well-known 
fact  that  expert  witnesses  are  usual- 
ly paid  extra  compensation  for  their 
services  when  called  in  many  cases, 
and  the  question  as  to  the  amount  they 
shall  receive  is  usually  regulated  by 
contract. 

In  People  ex  rel.  Hamilton  v. 
Jefferson  County  (1898)  35  App.  Div. 
239,  64  N.  Y.  Supp.  782,  which  was  an 
action  for  services  rendered  by  an 
expert  in  a  criminal  case,  it  appeared 
that  the  statute  provided  for  payment 
of  expenses  incurred  by  the  district 
attorney,  and,  the  contract  having 
been  ma4e  by  him,  the  court  says  it 
was  competent  for  the  attorney  to 
bind  the  county  for  such  services. 

And  in  People  ex  rel.  Bliss  v.  Cort- 
land County  (1891)  39  N.  Y.  S.  R.  313, 
15  N.  Y.  Supp.  748,  it  was  held  that 
the  district  attorney  has  a  right  to 
contract  to  pay  a  stipulated  sum  per 
day  for  the  services  of  expert  witness- 
es. 

In  People  v.  Montgomery  (1871)  13 
Abb.  Pr.  N.  S.  (N,  Y.)  207,  the  em- 
ployment of  an  expert  for  a  large  com- 


pensation without  the  knowledge  of 
accused  was  made  the  ground  of  a 
motion  for  new  trial,  after  conviction, 
but  the  court  ruled  that  tiiere  was 
nothing  improper  in  so  doing.  The 
court  says  the  expert  could  not  have 
been  required,  under  process  of  sub- 
poena to  examine  the  case  and  to  have 
used  his  skill  and  knowledge  to  enable 
him  to  give  an  opinion  upon  any  point 
of  the  case,  nor  to  have  attended 
daring  the  whole  trial.  'Trofeasionai 
witnesses,  I  suppose,  are  more  or  less 
paid  for  their  thne  and  services  and 
expenses  when  called  as  experts  in 
important  cases,  in  all  parts  of  ttie 
country." 

In  Brown  v.  Travelers'  Life  &  Acci. 
Ins.  Co.  (1898)  26  App.  Div.  544,  50 
N.  Y.  Supp.  729,  which  was  an  action 
to  recover  cinnpensation  for  services 
performed  in  quali^ng  to  testify  as 
an  expert,  there  is  no  discussion  of  the 
legality  of  such  a  contract,  but  the 
court  says:  "We  see  no  reason  why 
the  defendant,  having  employed  him, 
should  not  pay  for  all  work  which  he 
may  have  performed  in  perfecting  him- 
self  in  the  details  of  the  accident.** 

9,  OonthigeiU  fee. 

The  compensation  of  expert  witness- 
es cannot  be  made  to  depend  upon  the 
contingency  of  the  successful  outcome 
of  the  litigation. 

A  contract  to  pay  an  e]q>ert  witness 
a  percentage  of  the  recovery  is  voicT. 
Laffln  V.  BilHngton  (1904)  86  N.  Y. 
Supp.  267. 

A  contract  by  a  physician  for  a 
percentage  of  the  recovery,  for  acting 
as  an  expert  in  a  pa*sonal-injury 
action,  is  against  public  policy.  Davis 
V.  Smoot  (1918)  176  N.  a  538,  97  S. 
E.  488.  The  court  recommended  an  in- 
vestigation with  a  view  to  prosecutibn 
for  contempt  against  the  physician  for 
collecting  the  fee. 

An  agreement  to  pay  the  physituan 
of  one  negligently  injured  one  third 
of  the  amount  recovered  for  the  acci- 
dent, with  tiie  contemplation  that  he 
should  be  a  witness  in  the  case,  is  void. 
Shexman  v.  Burton  (1911)  165  Mich. 
298,  83  LJtJL(N.S.)  87.  ISO  N.  W.  667. 
Hie  court  says  the  plaintiflTs  Inter- 
est in  tiie '  amount  of  the  damages 
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furnifihed  a  powerful  motive  for  ex- 
aggeration, suppression,  and  misrepre- 
sentation— a  temptation  to  swell  the 
damages  so  like^  to  color  his  testi- 
mony as  to  be  inimical  to  the  pure 
administration  of  justice,  and  there- 
fore invalid. 

In  Re  Avenue  A  (1911)  144  App. 
Div.  107,  128  N.  Y.  Supp.  999,  where 
there  was  an  agreement  to  give  a 
corporation  one  third  of  the  recovery 
for  furnishing  expert  witnesses  in  an 
eminent  domain  proceeding,  the  court 
.says  no  one  would  contend  that  an 
agreement  to  pay  an  expert  witness 
one  third  of  the  recovery  was  valid. 

An  employment  of  an  expert  to 
estimate  the  value  of  the  plant  of  a 
public  utility  for  the  purpose  of  fixing 
a  rate,  the  compensation  to  be  paid  on 
condition  that  his  estimate  is  material- 
ly less  than  that  of  the*  expert  em- 
ployed by  the  utility,  is  void  as  against 
public  morals,  as  tending  to  induce 
perjured  testimony.  The  court  says 
any  inducement  offered  to  a  witness  to 
give  testimony  is  subject  to  both  legal 


and  moral  condemnation.  Such  a  con- 
tract is  malum  in  se,  which  no  court 
will  enforce.  Hough  v.  State  (1911) 
145  App.  Div.  718, 130  N.  Y.  Supp.  407, 
reversing  (1910)  68  Misc.  26, 124  N.  Y. 
Supp.  878. 

An  agreement  of  an  expert  to 
testify  in  a  patent  litigation,  for  a  fee 
contingent  on  a  favorable  outcome  of 
the  litigation,  is  void  as  against  public 
policy.  Pollak  v.  Gregory  (1861)  9 
Bosw.  (N.  Y.)  116.  The  court  says 
an  agreement  by  which  a  person  is  to 
be  paid  a  stipulated  sum  for  giving 
testimony,  on  condition  that  it  leads 
to  a  termination  of  the  suit  favorable 
to  the  other  contracting  party,  is  il- 
legal and  void,  as  having  a  direct  and 
manifest  tendency  to  pervert  the 
course  of  justice. 

A  contract  by  a  physician  for  a  per- 
centage of  the  amount  recovered  for 
services  in  presenting  to  a  railroad 
company  the  claim  of  a  person  injured 
by  its  negligence  is  void.  Thomas  v. 
Caulkett  (1885)  57  Mich.  392,  58  Am. 
Rep.  369,  24  N.  W.  164.       H.  P.  F. 


CHARLES  KELLEY,  PUT.  in  Err., 

V. 

STATE  OF  FLORIDA. 

Florida  Supreme  Court  — March  i,  1930. 
(—  Fla.  — ,  83  So.  909.) 

Criminal  law  — -  Instraction  ~  liability  for  act  in  father's  presence. 

1.  The  charge,  "Before  the  defendant  Russell  Eelley  can  be  convicted 
of  any  crime,  you,  as  the  jury  trying  this  case,  must  find  from  the  evidence 
that  he  acted  of  his  own  volition,  and  not  by  direction  and  because  of  a 
fear  of  his  father."  "An  unlawful  act  committed  by  a  child  in  the  presence 
of  his  father,  at  his  direction,  because  of  the  criminal  intent  of  the  father, 
and  not  because  of  the  wrong  of  the  child,  is  the  crime  of  the  father,  and 
not  of  the  child," — is  erroneous,  where  the  testimony  shows  the  son  to 
be  over  seventeen  years  of  age,  and  there  is  nothing  in  the  testimony  to 
indicate  that  he  was  not  in  full  possession  of  his  mental  and  bodily 
faculties. 

ISee  note  on  this  qiieaUon  beginning  on  page  1470.] 

Homicide  —  acquittal  of  principal  in  charged  in  an  indictment  containing 

first  degree  —  effect  on  liabiUty  of  two  counts,  C.  as  principal  in  the  first 

principal  in  second  degree.  degree  and  R.  as  principal  in  the 

2.  Where  G.  and  R.  are  jointly  second  degree  in  the  first  count,  and 

Headnotes  by  Browne,  Ch.  J, 
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R.  as  principal  in  the  first  degree  and 
C.  as  principal  in  the  second  degree  in 
the  second  count,  and  where  R.  is  ac- 
quitted on  the  ground  of  self-defense, 
C.  cannot  be  convicted  aa  principal  in 
the  second  degree. 

[See  1  R.  G.  L.  144.] 
Criminai    law — act    committed  by 

direction  of  father  —  liability. 

3.  Where  a  child  commits  an  unlaw- 


ful act  in  tiie  presence  of  hia  father 
and  at  his  direction,  and  because  of 
the  criminal  intent  of  the  father,  it 
must  appear  from  the  testimony  that 
the  child  was  of  immature  years  or 
mind,  and  entirely  under  the  domi- 
nation, direction,  and  control  of  the 
father,  before  the  crime  becomes  that 
of  the  father,  and  not  of  the  child. 

(Ellis  and  West,  JJ.,  dissent.) 


Error  to  the  Circuit  Court  for  Madison  County  (Home,  J.)  to  review 
a  judgment  convicting  defendant  of  murder  in  the  second  degree.  Re- 
versed, 

The  facts  are  stated  in  the  opinion  of  the  court. 


Mr.  Charles  E.  Davis,  for  plaintiff 
in  error: 

The  charge  as  to  giiilt  of  the  boy 
defendant,  for  crime  committed  at 
direction  of  his  father,  was  incorrect 
and  misleading. 

State  V.  Yeargan,  36  L.R.A.  207, 
note;  14  R.  C.  L.  265;  Whart.  Homicide, 
3d  ed.  212;  1  Whart.  Grim.  Law, 
S  71;  8  R.  C.  L.  65;  Collins  v.  SUte, 
97  Ga.  433,  35  L.R.A.  501,  25  S.  E.  325; 
Bell  V.  State.  18  Tex.  App.  53,  51  Am. 
Rep.  293 ;  Savage  v.  State,  18  Fla.  962 ; 
Easterlin  v.  State,  43  Fla.  574,  31  So. 
350;  Chapman  v.  State,  43  Tex.  Grim. 
Rep.  328,  96  Am.  St.  Rep.  874,  65  S.  W. 
1098;  White  v.  People.  139  111.  143, 
32  Am.  St.  Rep.  196,  28  N.  E.  1083; 
Connaughty  v.  State,  1  Wis.  159,  60 
Am.  Dec.  370;  People  v.  Woodward, 
45  Cal.  293,  13  Am.  Rep.  176;  Whart. 
Homicide,  3d  ed.  §  50,  p.  64;  R.  C.  L. 
137,  140. 

One  person  may  seek  an  interview 
with  another  in  a  peaceable  manner 
for  the  purpose  of  demanding  an  ex- 
planation of  offensive  words  or  con- 
duct. 

13  R.  C.  L.  833;  Whart.  Homicide,  3d 
ed.  520;  State  v.  Doris,  51  Or.  136,  16 
L.RJ^.(N.S.)  660,  94  Pac.  44;  Beard  v. 
State,  47  Tex.  Grim.  Rep.  50,  122  Am. 
St.  Rep.  673.  81  S.  W.  33 ;  Gray  v.  State, 
5S  Tex.  Grim.  Rep.  90,  22  L.R.A.(N.S.) 
518,  114  S.  W.  635;  Stote  v.  Sumner, 
74  Am.  St.  Rep.  732,  note;  Foutch  v. 
State,  46  L.R.A.  687,  note;  Bonnard  v. 
State,  25  Tex.  App.  173,  8  Am.  St.  Rep. 
431,  7  S.  W.  862,  7  Am.  Grim.  Rep.  462; 
King  V.  State,  51  Tex.  Grim.  Rep.  208, 
123  Am.  St.  Rep.  881, 101  S.  W.  237. 

A  person  may  be  in  fault  and  an 
am^ssor  in  a  difficulty  and  still  be 
able  to  avail  himself  of  the  right  of 
self-defense. 


13  R.  G.  L.  833;  Whart.  Homicide, 
513;  Shannon  v.  State,  35  Tex.  Grim. 
Rep.  2,  60  Am.  St.  Rep.  17,  28  S.  W. 
687;  Airhart  v.  State,  40  Tex.  Crim. 
Rep.  470,  76  Am.  St.  Rep.  736,  61  S.  W. 
214;  Foutch  v.  State,  45  L.R.A.  687, 
and  note,  95  Tenn.  711,  34  S.  W.  423 ; 
13  R.  C.  L.  834;  People  v.  Button, 
106  Cal.  628,  28  L.R.A.  591.  46  Am.  St. 
Rep.  259,  39  Pac.  1073;  State  v. 
Gordon,  109  Am.  St.  Rep.  790,  and  note, 
191  Mo,  114,  89  S.  W.  1025;  State  v. 
Pollard,  168  N.  G.  116.  LJI.A.1915B. 
529,  88  S.  E.  167;  Stoflfer  v.  State,  15 
Ohio  St.  47,  86  Am.  Dec.  470;  Bonnard 
v.  State,  26  Tex.  App.  173,  8  Am.  St. 
Rep.  431,  7  S.  W.  862,  7  Am.  Grim.  Rep. 
462;  Cox  V.  State,  57  Tex.  Grim.  Rep. 
427,  26  L.R.A.(N.S,)  621,  136  Am.  St. 
Rep.  992.  123  S.  W.  696;  State  v. 
Shockley.  29  Utah,  25, 110  Am.  St.  Rep. 
639,  80  Pac.  865;  State  v.  Hood,  63 
W.  Va.  182,  15  L.R.A.(N.S.)  448, 
129  Am.  St.  Rep.  964,  59  S.  E.  971; 
State  V.  Sumner,  74  Am.  St.  Rep.  734, 
note;  Foutch  v.  State,  45  LJI.A.  687, 
and  note,  95  Tenn.  711,  34  S.  W.  423. 

Mere  words  of  reproach  or  opprobri- 
ous epithets  do  not  constitute  such  a 
provocation  as  will  put  the  speaker 
in  the  wrong,  if  it  becomes  necessary 
for  him,  in  his  own  defense,  to  kill  the 
person  to  whom  they  are  addressed 
when  he  makes  an  attack. 

State  V.  Gordon.  191  Ho.  114,  109 
Am.  St.  Rep.  790,  89  S.  W.  1025; 
Boatwright  v.  State,  89  Ga.  140,  16 
S.  E.  21;  Butler  v.  State,  92  Ga.  601. 
19  S.  E.  61. 

The  evidence  shows  that  if  Charles 
Kelley  had  inflicted  the  death  wound 
he  should  not  have  been  convicted  of 
any  grade  of  offense  higher  than 
manslaughter. 

Whart  Homicide,  8d  ed.  819,  618, 
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§  198;  2  Bishop,  Crim.  Law,  §  702; 
Adams  v.  People,  47  111.  376;  Stoffer 
T.  State,  16  Ohio  St.  47,  86  Am.  Dec. 
470;  State  v.  Partlow,  90  Mo.  608, 

59  Am.  Rep.  31.  4  S.  W.  14. 

The  fact  that  defendant's  words  or 
condactf  if  unaccompanied  by  a  felo- 
nious intent,  tended  to  bring  on  the 
first  combat,  did  not  deprive  him  of 
his  natural  right  of  self-defense. 

Foutch  V.  State,  45  L.R.A.  687,  and 
note,  95  Tenn.  711,  34  S.  W.  423; 
Stoifer  v.  State,  15  Ohio  St  47,  86  Am. 
Dec.  474. 

One  may  not  be  convicted  of 
murder,  or  any  other  crime,  for  aiding 
and  abetting  a  justifiable  act  of 
another. 

Whart.  Homicide,  3d  ed.  57;  Green 
V.  State,  40  Fla.  191,  23  So.  851 ;  Bryan 
V.  State,  19  Fla.  864;  Albritton  v. 
State,  32  Fla.  358,  13  So.  955;  Monta- 
gue V.  State,  17  Fla.  662. 

To  constitute  one  principal  in  a 
crime  he  must  be  present,  aiding  by 
acts,  words,  or  gestures,  with  full 
knowledge  of  the  intent  of  the  persons 
who  commit  the  crime. 

Savage  v.  State.  18  Fla.  909;  Easter- 
lin  V.  State,  43  Fla.  574,  31  So.  350; 
Chapman  v.  State,  43  Tex.  Crim.  Rep. 
328,  96  Am.  St.  Rep.  874,  65  S.  W. 
1098;  White  v.  People,  139  111.  143,  32 
Am.  St  Rep.  196,  28  N.  E.  1083; 
Connanghton  v.  State,  1  Wis.  159, 

60  Am.  Dec.  370;  People  v.  Woodward, 
45  Cal.  293,  13  Am.  Rep.  176;  Whart 
Homicide,  3d  ed.  §  50,  p.  64;  1  R.  C.  L. 
137.  140. 

A  common  purpose  must  be  proved 
in  order  to  justify  conviction  for  aid- 
ing and  abetting. 

1  R.  C.  L.  141;  White  v.  People, 
139  III.  143.  32  Am.  St  Rep.  196, 
28  N.  E.  1083;  State  v.  Hildreth,  61 
Am.  Dec.  369,  and  notes,  SI  N.  C.  (d 
Ired.  L.)  440. 

Mr.  J.  R.  Kelly  also  for  plaintiff  in 
error. 

Messrs.  Van  C  Swearingen,  Attor- 
ney General,  and  D.  Stuart  Gillis, 
Assistant  Attorney  General,  for  the 
State: 

In  criminal  cases  the  burden  is  not 
on  the  state  to  negative  beyond  a  rea- 
sonable doubt  defensive  matter,  the 
burden  of  afiirmatively  showing  which 
is  upon  the  defendant. 

Padgett  V.  State,  40  Fla.  461.  24  So. 
146;  Long  v.  State,  42  p]a.  609,  28  So. 
775. 

The  jury  may  have  fpund  plaintiff 
in  error  guilty  of  ^jjurder  in  the 
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second  degree  under  either  of  the 
counts,  if,  under  the  second  count, 
they  may  or  may  not  have  reached 
that  verdict  upon  the  theory  that  the 
father  was  solely  responsible  for  the 
"child's"  act. 

Washington  v.  State,  51  Fla.  137, 
40  So.  765;  O'Neal  v.  State,  54  Fla.  96. 
44  So.  940. 

It  was  the  duty  of  defendant  to  use 
all  reasonable  means  within  his 
power  and  consistent  with  his  own 
safety  to  avoid  danger  and  to  avert  the 
necessity  of  taking  the  life  of  the 
deceased. 

Peadon  v.  State,  46  Fla.  124,  35  So. 
204;  Snelling  v.  State,  49  Fla.  34,  37 
So.  917. 

It  is  futile  to  object  that  the  trial 
court  did  not  instruct  on  all  the 
grades  of  homicide  to  which  the  evi- 
dence may  be  applicable,  when  no 
request  is  made  to  instruct  on  the 
lesser  grades  than  that  of  which 
accused  is  convicted. 

Copeland  v.  State,  41  Fla.  320,  26  So. 
319;  Lindsey  v.  State,  53  Fla.  56,  43  So. 
807;  Lewis  v.  State,  65  Fla.  64,  45  So. 
998;  Andrew  v.  State,  62  Fla.  10,  56 
So.  681. 

Where  there  is  substantial  compe- 
tent evidence  to  support  the  verdict, 
and  nothing  to  indicate  that  the  jury 
were  infiuenced  by  considerations  out- 
side the  evidence,  the  verdict  will  not 
be  disturbed. 

Wallace  v.  State,  76  Fla.  175,  79  So. 
634;  McNairv.  State,  61  Fla.  39,  55  So. 
401 ;  Bailey  v.  State,  76  Fla.  103.  79  So. 
748;  Martinez  v.  State,  76  Fla.  169, 
79  So,  751. 

Browne,  Ch.  J.,  delivered  the  opin- 
ion of  the  court : 

Charles  Kelley  and  Russell  Kelley, 
his  seventeen-year  old  son,  were 
jointly  indicted  in  the  circuit  court 
of  Madison  county  for  the  murder 
of  one  Andrew  Resrister,  in  an  in- 
dictment containing  two  counts. 
The  first  charged  Charles  Kelley  as 
principal  in  the  first  degree  and 
Russell  Kdley  as  principal  .in  the 
second  degree,  and  the  second  count 
charged  Russell  Kelley  as  principal 
in  the  first  degree  and  Charles  Kel- 
ley as  principal  in  the  second  degree. 

They  were  tried  jointly.  Russell 
Kelley  was  acquitted,  and  Charles 
Kelley  convicted  of  murder  in  the 
second  degree. 
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From  the  view  that  we  take  of 
this  case  we  need  not  refer  to  what 
transpired  on  the  night  before  the 
homicide. 

On  the  morning  of  the  killing 
Charles  and  Russell  Kelley  drove  up 
to  the  gate  of  Mrs.  Lewis  Fox's 
home,  where  Register,  hia  brother- 
in-law,  was  visiting.  There  seems 
to  have  been  bad  feeling  on  the  part 
of  Register  of  some  years'  stand- 
ing toward  Charles  Kelley,  of  which 
Kelley  apparently  had  no  knowledge 
until  the  night  before. 

When  he  drove  up  on  the  morning 
of  the  homicide,  he  was  met  by  Mr. 
or  Mrs.  Fox,  or  both  of  them,  who 
say  they  urged  him  to  go  away,  but, 
instead  of  doing  so,  he  asked  Mrs. 
Fox  to  tell  Register  to  come  out. 
Mrs.  Fox  says  s^e  went  in  the  house 
and  told  her  brother  not  to  go  out 
l^ere,  but  that  Charles  Kelley  called 
him,  and  he  went  out.  They  walked 
down  the  road  some  30  or  40  yards, 
when,  according  to  Fox's  testimony, 
Kelley  called  Register  a  "God  damn 
liar."  Fox  does  not  say  who  struck 
the  first  blow,  but  says,  "They  went 
together."  Both  the  Kelleys  tes- 
tified that  Charles  asked  Register 
what  he  was  mad  about,  and  that 
Register  replied  that  he  knew  what 
he  was  mad  about,  and  that  then 
Charles  Kelley  said,  "If  I  have  done 
anything,  I  am  willing  to  make  any 
apology  that  I  can to  this  Register 
replied,  "I  don't  want  any  of  your 
damn  apologies."  There  was  some 
further  conversation,  which  Russell 
did  not  hear  until  Register  said, 
"Don't  you  dispute  it."  To  which 
Charles  Kelley  replied,  "Not  disput- 
ing your  wife's  word  at  all,  but  if 
anyone  else  said  that  it  is  a  lie,"  and 
then  Register  struck  him,  and  they 
clinched  and  fell  to  the  ground, 
with  Charles  Kelley  on  top,  strik- 
ing Register  with  his  fist.  Charles 
Kelley*3  testimony  as  to  what  oc- 
curred between  him  and  Register  is 
to  the  same  effect  as  that  of  his  son, 
but  he  further  testifies  that  Register 
charged  him  with  having  perpetrat- 
ed a  dastardly  act  on  his  sick  wife, 
and  it  was  then  that  he  said :  "  'Not 
disputing  your  wife's  word,  but  if 
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anyone  else  tells  that  on  me  it  is  a 
lie.'  With  that  he  hit  me;  hit  me 
over  ttie  eye.  Then  me  and  him 
went  together." 

They  were  separated,  and  Reg- 
ister walked  back  to  the  gate  and 
through  the  yard  and  into  l^e  house, 
and  Charles  Kelley  walked  ba^^  to 
hia  buggy. 

The  affray  was  over.  Register 
was  safely  within  the  precincts  of 
the  houae.  Neither  of  the  Kdle^ 
was  attempting  to  follow  him.  The 
undisputed  testimony  shows  that 
Register  was  very  deliberate  in  set- 
ting his  gun  and  going  back  to  en- 
gage in  another  affray;  went  in  the 
front  room,  opened  a  door  and  went 
into  a  shed  room,  from  there  went 
into  the  kitchen,  and  came  back 
through  the  house  with  his  gun,  and 
went  out,  advancing  towards  Kelley. 
The  testimony  again  differs  as  to 
who  was  the  aggressor  in  iAaa  sec- 
ond affray.  The  witnesses  for  the 
state  say  that  Charles  Kelley  at- 
tempted to  shoot  first,  but  his  gun 
snapped,  and  that  Kelley  and  Regis- 
ter shot  about  the  same  time.  The 
Kelleys  say  that  Register  shot  first, 
wounding  Charles  Kelley  in  the 
face,  and  then,  as  Charles  Kelley 
threw  up  his  gun,  he  was  shot  m  the 
hand  by  Register,  and  his  gun  dis- 
charged in  the  air.  He  thereupon 
handed  the  gun  to  his  son  Russell 
Kelley,  and  Register  at  once  shot  at 
Russell,  who  returned  the  fire.  Rus- 
sell Kelley's  second  shot  stru(^ 
Register,  causing  him  to  fall  to  the 
ground.  From  the  effects  of  this 
wound  he  died. 

The  testimony  pointp  to  Russell 
Kelley  as  the  one  who  fired  the  fatal 
shot.  Lewis  Fox  says:  "The  last 
shot  that  was  made,  the  boy  shot 
Register  down  in  the  yard."  The 
last  shot  the  boy  fired  struck  Regis- 
ter." 

Mrs.  Register,  the  wife  of  the  de- 
ceased, says :  "It  was  the  last  shot 
that  hit  my  husband." 

This  shot  was  fired  by  Russell 
Kelley.  Russell  Kelley  says  that  he 
shot  Register  twice,  and  when  be 
shot  the  last- time  he  saw  his  gun 
fall. 


Digitized  by  Google 


KELLBY 

<—  Fla.  ~, 

When  Lewis  Fox  and  Mrs.  Begis- 
ter  first  testified,  they  stated  posi- 
tiveb^  that  it  was  the  last  shot  fired 
by  Russell  Kelley  that  struck  Regis- 
ter. They  were  later  recalled,  and 
modified  their  testimony  in  an  at- 
tempt to  make  the  case  stronger  for 
the  state,  but,  notwithstanding  this 
modification,  it  seems  quite  clear 
from  an  the  testimony  that  the  last 
shot  fired  by  Russell  Kelley  inflicted 
the  wound  from  which  Register 
died. 

ThO'  testimony  is  uncontradicted 
that  after  Charles  Kelley  was  shot 
he  handed  the  gun  to  his  son,  but  it 
nowhere  appears  in  the  testimony 
that  he  told  him  to  use  it,  or  said 
anything  to  him  that  could  be  con- 
strued into  instructions  or  direc- 
tions to  shoot  Register. 

The  fifth  assignment  of  error  re- 
lates to  this  charge:  "Before  the 
defendant  Russell  Kelley  can  be  con- 
victed of  any  crime,  you,  as  the  jury 
trying  this  case,  must  find  from  the 
e^dence  that  he  acted  of  his  own 
volition  and  not  by  direction  and  be- 
cause 6f  a  fear  of  his  father."  "An 
unlawful  act  committed  by  a  child 
in  the  presence  of  his  father,  at  his 
direction,  because  of  the  criminal  in- 
tent of  the  father,  and  not  because 
of  the  wrong  of  the  child,  is  the 
crime  of  the  father,  and  not  of  the 
child." 

This  charge  submits  to  the  jury 
as  an  issue  of  fact  whether  or  not 
Russell  Kelley  shot  by  direction  of 
his  father,  or  because  of  fear  of 
him,  although  there  was  absolutely 
no  testimony  from  which  the  jury 
could  find  or  even  infer  that  the  son 
was  directed  by  the  father  to  shoot 
Register,  or  that 
rnJ"ootio«*-r"  Russell  shot  him 
iiftbiiur  tar  met  bccause  of  fear  of 
his  father.  There 
being  no  testimony 
upon  which  this  charge  could  be 
predicated,  it  was  harmful  error. 

The  second  part  of  this  charge, 
that  "an  unlawful  act  committed  by 
a  child  in  the  presence  of  his  father, 
at  his  direction,  because  of  the  crim- 
inal intent  of  the  father,  and  not 
because  of  the  wrong  of  the  child. 


In  father** 

presence. 
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is  the  crime  of  the  father,  and  not 
of  the  child,"  is  not  eom«itte* 
sound,  as  applied  to  t^j* 
the  facts   in  this 
case.    The  principle  upon  which 
such  a  doctrine  is  predicated  is  that 
the  child  who  commits  an  unlawful 
act  at  the  direction  of  his  father  is ' 
one  of  such  immature  years  or  mind 
as  to  be  entirely  under  the  domina- 
tion, direction,  and  control  of  the 
father.  Such  was  not  the  condition 
here.   The  son  was  over  seventeen 
years  of  age^  and  so  far  as  the  tes- 
timony discloses  was  in  full  posses- 
sion of  his  mental  and  bodily  fac- 
ulties. 

We  can  readily  see  how  this 
charge  induced  the  remarkable  ver- 
dict in  this  case,  where  the  son  who 
fired  the  fatal  shot  was  acquitted, 
and  the  father  convicted  of  murdei 
in  the  second  degree. 

The  verdict  of  acquittal  of  Russell 
Kelley  could  only  have  been  reached 
by  the  jury  upon  one  of  three  hy« 
potbeses i 

(1)  That  if  Russell  Kelley  kiUed 
Register,  he  shot  in  self-defense. 

(2)  That  the  fatal  shot  was  fired 
by  Charles  Kelley,  and  not  by  Rus- 
sell Kelley. 

(3)  That  his  father  told  him  to 
shoot  Register,  and  he  was  therefore 
guiltless  of  any  offense. 

We  dismiss  the  last  l^othesis, 
because  it  has  no  support  in  the  tes- 
timony, and  is  not  sound  in  law. 
Not  a  single  witness  testified  that 
Charles  Kelley,  when  he  handed  the 
gun  to  his  son,  told  him  to  shoot 
Register,  or  gave  him  any  directions 
or  instructions,  or  made  any  request 
of  him  whatsoever. 

The  verdict  could  not  have  been 
predicated  upon  the  second  hypoth- 
esis, as  the  testimony  seems  to  es- 
tablish very  clearly,  by  the  witnesses 
for  the  state  as  well  as  for  the  de- 
fense, that  Russell  Kelley  fired  the 
fatal  shot. 

This  brings  us  to  the  first  hypoth- 
esis, that  Russell  Kelley  killed  Reg- 
ister in  self-defense.  The  testimony 
fully  establishes  this  to  be  the  case, 
and  we  can  reach  no  other  conclu- 
sion than  that  the  jury  acquitted 
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Russell  Kelley  upon  the  srround  that 
his  life  was  in  im- 
■eooittiti  of       minent  peril,  and  if 

■nit  desr«< 


he  had  not  killed 
iSTit^'^r^SSa  Register  he  was  in 
iB  Mcaad  immediate  danger 

of  being  lulled  by 
him,  and  this,  too,  without  his  hav- 
ing been  an  aggressor  in  any  way,  or 
having  sought  or  provoked  the  af- 
fray or  taken  part  in  any  difficulty 
that  may  have  occurred  between  hif; 
father  and  Register.  It  is  true  the 
verdict  does  not  say  upon  which 
count  of  the  indictment  it  was 
based.  Still  the  testimony  estab- 
lishes the  fact  that  Register  was 
killed  by  Russell  Kelley;  it  must 
have  been  on  the'  second  count, 
which  charged  Russell  Kelley  with 
having  shot  and  killed  Register,  and 
Charles  Kelley  with  being  present, 
aiding,  and  abetting  him  in  the 
commission  of  the  crime.  The  ver- 
dict then  presents  this  remaiiEable 
situation :  Russell  Kelley,  assaulted 
by  Register  with  a  deadly  weapon, 
shoots  and  kills  him  in  self-defense, 
and  ChaWes  Kelley  is  convicted  of 
murder  in  the  second  degree  for  be- 
ing present,  aiding  and  abetting  his 
son  in  committing  a  justifiable  hom- 
icide. 

It  seems  quite  clear  that  the  jury 
acquitted  Russell  Kelley  on  the 
ground  that  he  killed  Register  in 
self-defense,  and,  that  being  so, 
Charles  Kelley  could  not  be  lawful^ 


convicted  of  any  offense  predicated 
upon  his  being  present,  aiding  and 
abetting  his  son  in  committing  a 

justifiable  homicide. 

The  judgment  is  reversed. 

Taylor  and  Whitfield,  JJ..  eoncur. 
Ellis  and  West,  JJ.,  dissent 

Whitfield,  J.,  concurring: 
The  testimony  tends  to  show  ihat 
the  fatal  shot  was  fired  by  Russell 
Kelley,  the  son,  and  that  it  was  not 
fired  by  Charles  Kelley,  the  father. 
As  the  deceased  was  advancing  in 
the  direction  of  the  defendants  ^th 
his  gun  when  the  shooting  began, 
and  as  it  is  not  clear  that  Russell 
Kelley  shot  the  deceased  at  the  in- 
stance of  Charles  Kelley,  the  ac- 
quittal of  Russell  Kelley  may  have 
been  upon  the  theory  of  sdf-de- 
fense,  which  has  some  support  in 
the  evidence,  and  not  upon  the  the- 
ory, also  included  in  the  charges 
given,  that  if  Russell  Kelley  acted 
not  of  his  own  volition,  but  "by 
direction  and  because  of  a  fear  of 
his  father,  the  crime  is  that  of  the 
father,  and  not  of  the  chihi."  If 
Russell  Kelley  fired  the  fatal  ahot, 
not  at  the  instance  of  Charles  Kelley 
or  unlawfully,  but  in  lawful  self- 
defense,  the  conviction  of  Charles 
Kelley  is  erpneous.  The  nature  of 
the  testimony  in  vital  particulars 
warrants  a  new  trial  for  Charles 
Kelley. 


AliNOTATlON. 

Grimmal  retpoiuibiUty  <tf  parent  €ir  diild  for  act  of  duM  dme  under  fear  of 

or  oMi^iilnoB  by  parsnL 


It  has  been  stated  to  be  a  general 
principle  that  the  law  will  excuse  a 
person,  when  acting  under  coercion  or 
compulsion,  for  committing  most,  if 
not  all,  crimes  except  taking  the  life 
of  an  innocent  person.  Even  the 
crime  of  treason,  if  committed  under 
the  fear  of  death,  may,  it  seems,  be  ex- 
cused. 8  R.  C.  L.  125,  §  100.  The  fear 
which  the  law  recognizes  as  an  excuse 
for  the  perpetration  of  an  offense 
must,  however,  proceed  from  an  im- 
mediate and  actual  danger  threaten- 


ing the  very  life  of  the  perpetrator; 
the  apprehension  of  any  loss  to  prop- 
erty by  waste  or  fire,  or  even  an  ^»pr»- 
hension  of  a  slight  or  remote  injury  to 
the  person,  furnishes  no  excuse.  Ibid. 

It  seems  evident  that  undw  this 
principle  an  infant  acting  under  coer- 
cion by  a  parent  may,  in  a  proper 
case,  be  excused  for  a  crime  committed 
by  him.  A  statute  excusing  from  the 
punishment  for  crime  persons  who 
committed  the  act  under  threats  or 
menaces,  if  sufficient  to  show  that 
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such  persons  had  reasonable  cause  to 

and  did  believe  their  lives  to  be  en- 
dangered if  they  refused,  was  con- 
strued in  a  case  involvinfl:  a  boy  six- 
teen years  of  age,  in  People  v.  Martin 
(1010)  18  Cal.  App.  96,  108  Pac.  1034, 
8.  e.  on  flubseqdent  appeal  in  (1912) 
19  Cal.  App.  296. 126  Pac.  919,  and  held 
to  require  an  immediate  danger  in 
order  to  excuse;  and' the  fact  that  the 
person  actually  comniitting  the  crime 
was  a  minor  was  held  not  to  change 
the  rule.  In  this  case  the  crime  of 
dynamiting  a  house  was  committed  by 
the  boy  at  the  instigation  of  the  ac- 
cused, a  woman,  who  had  raised  him, 
although  not  his  mother. 

But  there  is,  in  case  of  a  child,  no 
presumption  of  coercion  such  as. 
exists  at  common  law  with  reference 
to  the  commission  of  a  crime  by  a 
woman  in  the  presence  of  her  husband. 
See  note  in  4  A.L.R.  26&  It  has  been 
stated  frequently  that  the  mere  com- 
mand of  a  parent  does  not  excuse: 
Touching  the  incapacities  or  excuses  of 
children  by  reason'  of  their  civil  sub- 
jection. Sir  Matthew  Hale  tells  us  (1 
Hale,  P.  C.  p.  44)  that  it  is  said  if  he 
"commit  an  act,  which  in  itself  is 
treason  or  felony,  it  is  neither  excused ' 
nor  extenuated  as  to  the  point  of 
punishment  by  the  command  of  his 
master  or  parent;  for  the  command  is 
void  and  against  law,  and  doth  not 
protect  either  the  commander  or  the 
instrument  that  executes  it  by  such 
command.*'  According  to  1  Hawkins's 
Pleas  of  the  Crown,  chap.  1,  §  14, 
"neither  a  son  nor  a  servant  is  ex- 
cused the  commission  of  any  crime, 
whether  capital  or  not  capital,  by  the 
command  or  coercion  of  the  father  or 
master."  In  People  v.  Richmond 
(1866)  29  Cal.  414,  it  was  held  not 
error  upon  the  trial  of  one  for  grand 
larceny  to  exclude  a  question  the 
object  of  which  was  to  show  that  the 
defendant  was  to  a  certain  extent 
under  the  control  of  his  mother  and 
was  acting  under  her  direction,  being 
under  the  age  of  twenty-one  years, 
where  the  counsel  for  the  defendant 
failed  to  state  that  his  object  was  to 
prove  that  the  defendant  was  under 
the  age  of  fourteen.  The  court  says 
that  the  command  of  a  parimt  to  a 


ehild  will  not  justify  a  criminal  act 
done  in  pursuance  of  it.  In  State  v. 
Thrailkill  (1906)  73  S.  C.  314,  53  S.  E. 
482,  where  a  boy  between  seventeen . 
and  eighteen  years  of  age  was  on  trial 
for  homicide  committed  when  in  the 
presence  of  his  father,  the  court  held 
it  not  error  to  refuse  an  instruction  to 
t3te  following  effect:  "A  person  re- 
quired by  and  compelled  by  another  to 
take  part  in  the  commission  of  a 
crime,  or  the  doing  of  an  unlawful  act, 
is  not  guilty  in  the  eyes  of  the  law  if 
the  force  or  coercion,  either  actual  or 
constructive,  used  to  induce  the  person 
charged  wltii  such  offense,  was  suffi- 
cient to  compel  a  person  of  the  same 
agie  and  discretion  and  of  ordinary 
firmness  and  reason  to  do  such  act  of 
violence  or  other  unlawful  act."  In 
holding  that  the  denial  was  not  error 
the  court  says:  "This  is  a  most  re- 
markable request  to  charge,  and  was 
very  properly  refused.  It  had  no  ap- 
plication whatever  to  the  ease.  The 
defendant  was  at  the  time  of  the  homi- 
cide between  seventeen  and  eighteen 
years  old,  and  accountable  for  his  un- 
lawful act.  It  does  not  even  appear 
that  he  acted  under  the  command  or 
coercion  of  his  father,  and,  if  he  did, 
no  command  by  a  parent  will  justi^ 
a  criminal  act  by  a  child,  capax  doli." 
In  McDaniel  v.  State  (1879)  5  Tex. 
App.  475,  the  prosecution  of  a  minor 
for  killing  a  dog,  the  court  says:  "The 
fact  that  the  defendant  was  a  minor, 
and  lived  at  the  time  with  and  was 
controlled  by  his  father,  would  not 
shield  him  from  punishment  for  wil- 
fully and  wantonly  killing  the  dog. 
Our  statute  provides  that  'no  person 
shall  be  convicted  of  any  offense  com- 
mitted before  he  was  of  the  age  of 
nine  years,  nor  of  any  offense  com- 
mitted between  the  years  of  nine  and 
thirteen,  unless  it  shall  appear  by 
proof  that  he  has  discretion  sufficient 
to  understand  the  nature  and  illegality 
of  the  act  constituting  the  offense.' 
If  the  evidence  had  shown  that  defend- 
ant, at  the  time  he  killed  the  dog,  was 
between  the  ages  of  nine  and  thirteen, 
the  burden  of  proof  would  have  been 
upon  the  state  to  have  shown  that  he 
had  discretion  sufficient  to  understand 
the  nature  and  illegal!^  of  the  act 
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constituting:  the  offense.  The  fact 
that  defendant  was  a  minor  only 
proves  that  he  was  under  twenty-one 
years  of  age,  and  the  further  fact  that 
he  was  living  with  his  father,  and  that 
he  was  directed  by  his  father  to  kill 
the  dog^  without  further  evidence  in 
regard  to  defendant's  age  at  the  time, 
would  not  shield  him  from  punishment 
for  wilfully  and  wantonly  killing 
Gainer's  dog."  In  Carlisle  v.  State 
(1897)  37  Tex.  Crim.  Rep.  108. 38  S.  W. 
991,  in  the  prosecution  of  a  womaa 
si^Fteen  years  of  age  for  the  murder 
of  her  child,  a-  charge  to  the  effect 
that  if  the  defendant  poisoned  her 
child  on  account  of  the  request,  de- 
mand, or  persuasion  of  her  mother, 
such  request,,  demand,  or  persuasion 
would  constitute  no  excuse  for  so  do- 
ing, was  held,  correct.  The  court  says 
that  the  evidence  riiowed  no  such  acts 
on  the  part  of  the  mother  of  the  ac- 
cused as  would  constitute  coercion  and 
so  relieve  her  krom  liability. 

See  Kelley  v.  Statb  (reported  here- 
with) ante,  1465. 

An  infant  was  held  liable  in  an 
action  of  trespass  for  breaking  and 
entering  the  plaintiff's  close  and  carry- 
ing away  his  hay.  although  he  com- 
mitted the  trespass  by  the  express 
command  of  his  father.  Scott  v.  Wat- 
son (1859)  46  Me.  362,  34  Am.  Dec. 
467. 

The  fact  that  the  offense  was  com- 
mitted in  obedience  to  a  command  of  a 
parent,  it  seems,  may  be  considered. 
Thus,  in  Com.  v.  Mead  (1866)  10  Allen 
(Mass.)  898,  the  prosecution  of  a  child 
under  fourteen  years  of  age  living 
with  his  parents,  for  making  sales  of 
intoxicating  liquor  in  the  dwelling 
house  of  the  parents  and  under  the 
direction  of  the  mother,  to  whom  the 
liquors  belonged,  the  court,  in  holding 
that  the  child  could  not  be  found 
guilty  of  being  a  common  seller  of 
intoxicating  liquor  unless  he  knew  the 
unlawful  character  of  the  act  with 
which  he  was  charged,  said  that  the 
fact  that  the  sale  was  made  in  the 
presence  of  and  in  obedience  to  the 
express  command  of  the  mother  had 
some  tendency  to  show  that  the  child 
did  not.  understand  that  the  act  was 
wrong. 


There  is  a  suggestion  in  Humphrey 
V.  Douglass  (1838)  10  Vt.  71,  33  Am. 
Dec.  177.  that  compulsion  by  a  father 
might  excuse  a  child.  This  was  ui 
action  of  trespass  in  which  the  conft- 
mand  of  a  father  was  held  no  defense 
for  a  boy  fifteen  3reartf of  age.  but  the 
court  says:  "An  infant,  acting  under 
the  command  of  his  father,  as  a  wife 
in  the  presence  of  her  husband,  might 
be  excused,  from  a  prosecution  for  a 
crime  if  it  should  appear  that  the  in- 
tent was  wanting,  or  that  he  was 
acting  under  constraint;  yet.  he  is 
answerable  civiliter  for  injuries  he 
does  to  another."  In  Beg.  v.  Boober 
(I860)  4  Cox,  C.  C.  (Eng.)  272.  a  case 
in  which  a  boy  ten  years  of  age  was 
indicted,  together  with  his  father  and 
mother,  for  having  coining  imple- 
ments in  his  possession,  the  court  says 
that  the  boy  could  not  be  convicted 
for  the  reason  that  he  lived  with  his 
parents  in  the  house  where  the  coin- 
ing implements  were  found  and  acted 
under  their  control,  and  that  "it  would 
be  going  too  far  to  say  that  one  so 
young  was  a  joint  possessor  with  them 
of  the  property."  It  has  been  held 
that  a  father  who  had  compelled  his 
daughter  about  thirteen  years  of  age, 
and  his  son  about  sixteen  years  of 
age,  to  burglarize  a  store,  by  threats 
of  personal  injury,  is  liable  where 
it  was  found  that  the  daughter  was 
under  the  age  of  discretion,  and 
committed  the  act  through  fear  of 
loss  of  life  occasioned  by  the  threats 
of  her  father.  State  Leamard 
(1869)  41  Vt.  586.  A  request  to 
charge  that  if  there  was  a  responsi- 
ble party  present  at  the  burglary, 
the  presence  of  the  girl,  even  by 
the  direction  of  the  respondent,  wonld 
not  render  the  respondent  liable 
where  he  was  not  present,  was  re- 
fused, and  its  refusal  held  not  error 
by  the  supreme  court. 

In  McClure  v.  Com.  (188S)  81  Ky. 
448,  it  was  held  error,  upon  the  trial 
of  two  boys  about  thirteen  years  of 
age  for  breaking  into  a  store,  to  re- 
fuse an  instruction  to  the  effect  that 
if  they  broke  into  the  store,  but  did 
so  at  the  request  of  another,  and,  in 
consequence  of  youth  or  mental  in- 
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firmity,  not  perceiving  the  wicked 
character  of  the  act  or  not  knowing 
their  responsibility  th«refor,  they 
should  be  aequittedt'  trM  held  error. 


lit  this  oac»  it  appftarA  that  the  boys 
broke  into  the  store  at  the  instigation 
of  the  older  'bro1^ier-(^  one  of  them. 

Wa  Al  S» 


HUGH  McGUCKIAN 

V. 

AUTHUR  H.  CARPENTER. 


ARTHUR  H.  CARPENTER 

V. 

HUGH  McGUCKIAIiT. 

Shade  laland  Supreme  Court— June  94,  1020, 

(—  R.  I.  — ,  110  AtL  402.) 

Infant  —  recorery  of  money  paid  for  non-AecesBarieB  —  effect  of  theif 
dissipation. 

That  a  minor  has  dissipated  non-necessaries  so  that  they  cannot  he 
returned  to  the  vendor  does  not  prevent  him  from  recovering:  the  price 
paid  for  them. 

[See  note  on  thia  question  beginning  on  page  1475.] 


Exceptions  by  plaintiff  McGuckian  to  rulings  of  the  Superior  Court 
for  Providence  and  Bristol  Counties  (Sweeney,  J.)  made  during  the  trial 
of  an  action  brought  by  him  to  recover  from  defendant,  a  minor,  the 
amount  alleged  to  be  due  on  certain  promissory  notes  given  in  part  pay- 
ment for  certain  chattels,  and  an  action  brought  by  the  minor  to  recover 
the  sum  paid  in  cash  by  him  for  said  chattels,  which  actions  were  tried 
together,  and  resulted  in  a  verdict  in  each  case  for  defendant.  Overruled. 

The  facts  are  Stated  in  the  opinion  of  the  court. 

Mr.  Joseph  H.  Coen  for  McGuckian.    fore  a  justice  of  the  superior  court, 

Messrs.  McGonrem.  A  Shittery  for  sitting  with  a  jury,  and  resulted  in 
Carpenter.  each  case  in  a  verdict  for  said  mi- 

Sweetland,  Ch.  J.,-  delivered  the  nor,  Arthur  H.  Carpenter.  Hugh 
opinion  of  the  court:  McGuckian  filed  his  motion  for  a 

The  first  of  the  above-entitled  new  trial  in  each  case,  and  each  mo- 
cases  is  an  action  in  assumpsit  to  tion  was  denied  by  said  justice, 
recover  the  amount  due  upon  cer-  Each  case  is  before  us  upon  the  ex- 
tain  promissory  notes  given  by  the  caption  of  McGuckian  to  the  deci- 
defendant,  a  minor,,  to  the  plaintitf,  sion  of  the  justice  denying  the  mo- . 
in  part  payment  upon  the  sale  by  tion  for  new  trial,  and  also  upon 
the  plaintiff  to  the  defendant  of  a  certain  exceptions  taken  by  said  Mc- 
horse,  wagon,  and  harness.  The  Guckian  to  rulings  of  said  justice 
second  of  the  above-entitled  cases  ia  made  in  the  course  of  the  trial, 
an  action  in  assumpsit  to  recover.  At  the  trial  ."McGuckian  (tid  .not 
the  sum  paid  in  calsh  by  the  infant  question  the  inf^pcy  of  C£iift)epter 
plaintiff  in  part  payment  for  said'  at  the  tim.e  of  the  ^Kof  sa^id  horsey 
horse,  wagon,  and  harness.  ,  wagon^  and:  harU0$?«  but  daiijued: 

The  cases-  wfefe  tried  together  be-    that  in  the  circaitistanee&'of  Uie^e&se 
16  A.L.R.— 98. 
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said  chattels  were  neoessarieB  i<x 
said  infant. 

It  appeared  in  evidence  that  Car- 
peoter,  «t  the  time  of  the  purchase 
by  him  of  the  horae,  wagon,  and 
h&mesa,  was  eighteen  years  of  age, 
married,  with  one  child;  that  he 
maintained  a  home,  and  was  de- 
pendent upon  his  weekly  wages  for 
the  support  of  himself  and  family; 
that  he  used  said  chattels  for  tiie 
sole  purpose  of  pleasure  driving. 
The  question  of  whether  said  chat- 
tels were  necessaries  in  the  plain- 
tifTs  condition  and  station  in  life 
was  submitted  by  said  justice  to  the 
jury,  with  instructions  that,  if  they 
found  that  said  chattels  were  not 
necessaries,  they  should  find  their 
verdict  in  favor  of  said  infant  in  the 
action  against  him  upon  the  promis- 
sory notes  fi:iven  by  him  in  part 
payment  for  said  chattels.  The 
jury's  verdict  for  the  defendant  in 
that  case  indicates  that  they  found 
that  said  horse,  wagon,  and  harness 
were  not  necessaries,  in  the  circum- 
stances of  the  defendant's  life.  The 
verdict  has  been  approved  by  said 
justice,  and  we  find  no  ground  for 
disturbing  his  decision  in  that  re- 
gard. The  purchase  was  manifestly 
sai  unwise  and  indiscreet  transac- 
tion on  the  part  of  the  defendant, 
quite  in  accoi^  with  the  thoughtless- 
ness and  improvidence  ascribed  to 
youth. 

At  the  time  of  the  avoidance  of 
the  contract  of  sale  by  the  minor, 
and  the  commencement  of  the  action 
to  recover  the  amount  of  cash  given 
by  him  in  part  payment,  he  did  not 
return  said  chattels  nor  any  part  of 
them  to  McGuckian,  nor  has  he  done 
so  subsequently.  Prior  to  said  dis- 
afiHrmance,  Carpenter  had  sold  the 
wagon  and  harness,  and  the  horse 
had  become  so  emaciated  and  dis- 
abled, either  by  disease  or  neglect, 
that  in  the  judgment  of  the  agent 
of  the  Society  for  Prevention  of 
Cruelty  to  Animals  it  ought  to  be 
shot.  From  the  evidence  it  is  not 
entirely  clear  what  has  become  of 
the  horse,  but  it  is  manifest  that  it 
had  become  worthless,  and  had 
passed  out  of  the  possession  of  Car- . 
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penter,  before  the  commencement  of 
these  actions.  In  the  suit  against 
McGuckian  to  recover  the  cash  paid 
on  the  purchase  price,  the  defendant 
takes  the  position  that,  as  Carpenter 
has  not  returned  the  propeiiy,  he 
ought  not  to  be  permitted  to  dis- 
affirm the  sale  and  obtain  a  return 
of  the  money  paid.  This  claim  was 
the  basis  of  a  motion,  made  at  the 
close  of  the  evidence  in  the  case 
against  McGuckian,  that  said  justice 
should  direct  a  verdict  for  tiie  de- 
fendant. That  motion  was  denied 
by  said  justice,  and  the  defendant 
excepted.  He  also  excepted  to  that 
portion  of  the  charge  of  said  justice 
in  which  he  instructed  the  jury 
"that,  if  Carpenter  had  disposed  of 
the  chattels  which  came  to  him,  or 
if  they  were  not  in  his  possession  or 
control,  it  would  not  be  necessary 
for  him  to  restore  them  to  McGuck- 
ian before  he  could  maintain  the 
action."  In  support  of  these  excep- 
tions before  us,  counsel  for  McGuck- 
ian has  called  to  our  attention  the 
opinion  of  courts  in  some  jurisdic- 
tions that  in  all  cases  an  infant,  on 
his  avoidance  of  an  executed  con- 
tract, must  return  the  property  or 
consideration  received  before  he  can 
maintain  his  action  for  the  money 
or  property  which  he  gave  in  the 
transaction,  and  if  he  has  disposed 
of  the  money  or  goods,  or  has  so 
misused  them  that  he  cannot  re- 
store them,  then  he  cannot  be  per- 
mitted to  disaffirm  his  contract 
These  cases  are  based  on  the  consid- 
eration that  minors  should  not  be 
permitted  to  use  the  shidd  of  in- 
fancy as  a  cover  for  dishonesty  and 
the  doing  of  injuiy  to  others  dealing 
with  them  in  good  faith.  We  do  not 
find  that  this  court  has  passed  upon 
the  exact  question  involved  in  this 
exception.  We  are  of  the  opinion 
that,  when  an  executed  contract  is 
not  one  for  his  necessaries,  an  in- 
fant should  be  permitted  to  disaffirm 
it  and  recover  the  consideration 
moving  from  him,  and  should  be  re- 
quired on  his  part  to  return  the 
consideration  that  remains  in  his 
hands;  biit  if  he  has  dissipated  the 
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coDBideration,  or  lost  it,  or  for  any 
reason  he  ia  unable 
to  restore  it  to  the 
flm  MK-MewN-  other  party,  he  none 
S£^S2£t£.  the  less  should  be 
permitted  to  disaf- 
firm the  contract  and  recover  back 
the  consideration  movinir  from  him. 
The  law  gives  to  a  minor  the  right 
to  disaflUrm  his  contracts  on  the 
ground  of  the  disability  of  infancy. 
This  has  been  provided  as  a  protec- 
tion to  him  from  the  consequences 
of  his  own  improvidence  and  folly. 
It  is  the  same  lack  of  foresight  that 
in  most  instances  leads  to  Us  dissi- 
pation of  the  proceeds  of  his  void- 
able contracts.  To  say  that  he  shall 
not  have  the  protection  by  disaf- 
firmance with  which  the  policy  of 
the  law  seeks  to  guard  him,  unless 
he  hais  had  sufficient  prudence  to  re- 
tain the  consideration  of  the  con- 
tract he  wishes  to  avoid,  would,  in 
many  instances,  deprive  him,  be- 
cause of  his  indiscretion,  of  the  very 
defense  which  the  law  intended  that 
he  should  have  against  the  results  of 
his  indiscretion. 

A  determination  made  in  accord- 
ance with  either  view  as  to  an  in- 
fant's right  of  disaffirmance,  when 
he  is  unahle  to  return  the  considera- 
tion of  the  contract,  will  Ita  many 
cases  result  in  considerable  hard- 
ship to  one  party  or  the  other.  Not 
infrequently,  even  in  cases  whei« 
the  infant  still  has  the  consideration 
and  returns  it  to  the  other  party  to 
the  contract,  such  other  party  is  far 
from  being  placed  in  statu  quo.  It 
has  been  said  that  the  right  of  an  in- 
fant to  avoid  his  contract  is  abso- 
lute and  paramount  to  all  equities. 


McGUCKIAN  V.  CARPENTER. 


119  Atl.  401.) 

The  view  which  we  have  taken 

appears  to  us  to  have  the  support  of 
the  weight  of  authority.  In  the 
early  case  of  Bartlett  v.  Ck)wles,  15 
Gray,  446,  the  court  appears  to  have 
taken  the  contrary  view,  and  to  hav^ 
held  that  an  infant  might  avoid  his 
contract  only  by  restoring  the  con- 
sideration. In  the  later  case  of 
Bartlett  v.  Drake,  100  Mass.  174,  97 
Am.  Dec  92,  1  Am.  Rep.  101,  the 
doctrine  of  Bartlett  v.  Cowles,  su- 
pra, was  expressly  repudiated,  an!d 
in  Chandler  v.  Simmons,  97  Mass. 
508,  93  Am.  Dec.  117,  it  was  held 
that  an  infant's  deed  may  be  avoid-, 
ed,  '^without  the  previous  return,  or 
offer  to  return,  the  consideration 
paid  therefor."  The  rule  in  Chand- 
ler v.  Simmons  has  been  followed 
in  the  later  Massachusetts  cases. 
Pyne  v.  Wood,  145  Mass,  558, 14  N. 
E.  775 ;  McCarthy  v.  Henderson,  138 
Mass.  310 ;  Morse  v.  Ely,  154  Mass^ 
468.  26  Am.  St  Rep.  263,  28  N. 
577;  White  v.  New  Bedford  CottoA 
Waste  Corp.  178  Mass.  20,  59  N.  E. 
642.  See  also  MacGreal  v.  Taylor, 
167  U.  S.  688,  42  L.  ed.  326, 17  Sup. 
Ct.  Rep.  961 ;  Leacox  v.  Griffith,  76 
Iowa,  89,  40  N.  W.  109;  Price  v. 
Furman,  27  Vt  268,  65  AnL  I)ec. 
194. 

We  find  no  error  in  the  refusal  to 
direct  a  verdict  in  accordance  with 
the  motion  of  McGuckian,  nor  in 
that  portion  of  the  charge  to  which 
exception  was  taken. 

All  of  the  exceptions  of  McGuck- 
ian in  each  case  are  overruled. 
Each  case  is  remitted  to  the  Supe- 
rior Court  for  the  entiy  of  judg- 
ment on  the  verdict. 


ANNOTATION. 

Rem  of  prot>erlj  porcbaMd  by  inlaiit  m  fowBHon  of  fecovery  of  parduoo 

mon^  paid. 


I.  Introductory,  1475. 
n.  Property  retained  by  infant: 
a.  General  rule,  1476. 
b<  Application  of  rule,  1477. 

c.  Rnlfl  in  Indiana,  1478. 

d.  Effect  of  depreciation  In  valua 
'   of  property,  1478. 

1.  tntroOiustort, 

Tliis^  annotation  is  designed  ,  to  iUf 


III.  Property  parted  with  by  infant: 

a.  General  rule,  1479. 

b.  Application  of  rule,  1480. 
e.  Rule  in  Minnesota,  1481. 

tV.  Property  never  recei^d  hj  infant* 
1481. 

V.  Statutory  proviai^ms,  1482. 

elude  tiiose  cases  only  wherein 
Mart  discusses  the  neoessity  of  th* 
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restoration  of  the  property  trans- 
ferred to  an  infapt  on  a  purchase  or 
exchange,  where  he  later  seeks  to  dis- 
affirm and  recover  the  purchase  money. 
It  excludes  all  cases  involving  the 
sale  of  property  by  an  infant  and  a 
subsequent  attempt  by  him  to  recover 
it.  The  annotation  does  not  discuss 
the  bare  question  of  the  right  of  an 
infant  to  disaffirm  a  contract  for  the 
purchase  of  property.  Nor  does  it 
include  cases  involving  the  right  of  an 
infant  to  recover  the  purchase  money 
where  he  tenders  back  the  property, 
unless  the  necessity  of  the  return  of 
the  consideration  is  discussed.  Cases 
involving  the  recovery  of  gifts  or  the 
recovery  of  wages  are  expressly  ex- 
cluded, as  are  the  cases  dealing  with 
the  right  of  an  infant  to  sue  in  tort 
after  having  released  a  claim  for 
damages.  The  question  of  a  parent's 
approval  or  sanction  of  an  infant's 
contract,  as  affecting  the  latter*s 
liability  on  the  contract,  or  right  to 
disaffirm  it,  is  treated  in  an  annotation 
in  9  A.L.R.,  beginning  at  page  1030. 

II.  Property  retained  by  infant, 

a.  General  rule. 

If  an  infant,  when  he  seeks  to  avoid 
a  purchase  of  property  by  him,  has  in 
his  possession  the  specific  property 
which  came,  to  him  under  the  contract, 
or  any  part  of  it,  he  must  return  it  as 
a  prerequisite  to  a  recovery  of  the 
amount  paid  by  him. 

United  States.— See  Re  Huntenberg 
(1907)  153  Fed.  768. 

District  of  Columbia. — Gannon  v. 
Manning  (1914)  42  App.  D.  C.  206. 

Illinois.  —  Wright  v.  Buchanan 
(1919)287  111.  468,  123  N.  E.  63;  Ben- 
nett V.  McLaughlin  (1883)  13  111.  App. 
349;  Curry  v.  St.  John  Plow  Co. 
(1864)  55  in.  App.  82.  See  also 
Hauser  v.  Ifarmon  Chicago  Co.  (1917) 
208  111.  App.  171;  Wuller  v.  Chuse 
Grocery  Co.  (1909)  24X  111.  398,  28 
L.R.A.(N.S.)  128,  132  Am.  St  Rep. 
216,  89  N.  E.  796,  16  Ann.  Cas.  522. 
.  Kentucky.— Gray  v.  Grimm  (1914) 
157  Ky.  603,  163  S.  W.  762. 

Maine* — See  Robinson  v.  Weeks 
(1S68)  66  Me^l02. 

. .  Mtnnvota^Berghind  v..  Amecieaii 


MuHigraph  Sales  Co.  (1916)  135  Minn: 
67,  160  K.  W.  191. 

Missouri. — Zuck  v.  Turner  Harness 
&  Carriage  Co.  (1904)  106  Mo.  App. 
566,  80  S.  W.  967.  See  also  Gortlon 
V.  Miller  (1906)  111  Ho.  App.  842, 
85  S.  W.  943. 

Nebraska. — See  Ross  P.  Curtice  Co. 
V.  Kent  (1911)  89  Neb.  496,  62  L.R.A. 
(N.S.)  723,  131  N.  W.  944. 

New  Hampshire. — Bartlett  v.  Bailey 
(1879)  59  N,  H.  408. 

New  Yot^ — Bartholomew  v.  Finne- 
more  (1864>  17  Barb.  428;  Gray  t. 
Lessington  (1857)  2  Bosw.  257.  See 
also  Pierce  v.  Lee  (1902)  36  Misc.  870, 
74  N.  Y.  Supp.  926. 

Ohio.  —  See  Lemmon  v.  Beeman 
(1888)  45  Ohio  St.  505,  15  N.  E.  476. 

Rhode  Island.  —  See  the  reported 
case  (McGucKiAN  v.  Carpenter,  ante, 
1473). 

Texas. — Morris  v.  Holland  (1896) 
10  Tex.  Civ.  App.  474,  31  S.  W.  690. 

Vermont.  —  See  Price  v.  Furman 
(1855)  27  Vt.  268,  65  Am.  Dec.  194. 

"The  doctrine  is  now  well  settled  by 
the  'authorities  that,  when  a  contract 
is  avoided  by  an  infant,  he  may  re- 
cover back  whatever  he  has  paid  or 
delivered  on  it  .  .  .  But  in  all 
such  cases,  as  a  general  rule,  if  the 
infant  rescinds  the  contract  and 
avoids  his  liability  upon  it,  he  must 
surrender  the  consideration,  and  re- 
turn what  he  has  received;  for  it 
would  be  unjust  to  permit  him  to 
recover  back  what  he  has  paid  or 
delivered,  and  at  the  same  time  permit 
him  to  retain  the  fruits  of  the  con- 
tract, which  he  has  received."  Price 
V.  Furman  (Vt.)  supra. 

In  Lemmon  v.  Beeman  (Ohio)  supra, 
the  rule  was  stated  as  follows:  "When 
the  property  received  by  him  from  the 
adult  is  in  his  possession,  or  under  his 
control,  to  permit  him  to  rescind  with- 
out returning  it,  or  offering  to  do  so, 
would  be  to  permit  him  to  use  his 
privilege  as  a  sword  rather  than,  aa  a 
shield." 

So,  in  Robinson  v.  Weeks  (Me.) 
supra,  the  court  stated  the  ml'  as 
follows:  **If  an  infant  has  received 
aiding  which  may  have  an  intrinsic 
or  a  market  value*  by  virtue  of  the 
^tcaet  wjbieb  He  .claims  tq  rqseltid. 
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|iQ  jnuat  return  it,  if  it  is  in  existence 
and  within  his  control  after  he  be- 
comes of  age»  before  he  can  be  per- 
mitted to  ireclaim  the  money  paid  for 
it" 

The  District  of  Columbia  courts' 
irequire  the  restoration  of  the  con- 
sideration, on  the  ground  that  the 
infant  is  regarded  as  a  trustee  of  the 
retained  property.  Gannon  t.  Man- 
ning <D.  C.)  supra,  wherein  the  court 
said:  "Where,  in  an  executed  contract, 
the  consideration  can  be  restored,  in 
whole  or  in  part,  equity  will  treat  the 
infant  as  a  trustee  for  the  other 
party,  and  require  restoration,  not  as 
a  condition  precedent  to  the  right  to 
disaffirm,  but  on  the  ground  that  the 
infant  is  in  possession  of  property 
which,  in  good  conscience,  he  will  not 
be  permitted  to  retain  when  he  has 
elected  to  disafflrm."  - 

ft.  Application  of  rule. 

In  Bennett  T.  McLaughlin  (1883)  13 
111.  App.  349,  an  action  of  replevin  by 
the  vendor  to  recover  a  sewing  ma- 
chine sold  on  Instalments  to  an  infant 
Who  had  refused  to  pay  the  instal- 
ments as  they  came  due,  the  court 
said  that  the  infant's  right  to  avoid 
the  contract  could  not  be  questioned, 
but,  if  he  repudiated  it,  the  title  re- 
mained in  the  vendor,  who  was  en- 
titled to  immediate  i)osseBsion.  The 
court  added:  "Nor  can  she  be  per- 
mitted to  retain  the  property  because 
the  partial  payment  made  was  equal 
to  its  entire  value;  she  must  either 
abide  by  the  contract  or  rescind  it, 
and  in  the  latter  case,  if  she  still  has 
the  property  she  received  under  the 
contract  in  her  possession,  she  must 
offer  to  return  it,  when  she  may  recov- 
er back  the  payments  made  by  her." 

In  Wuller  v.  Chuse  Grocery  Co. 
(1909)  241  in.  398,  28  L.R.A.(N.S.) 
128,  132  Am.  St.  Rep.  216,  89  N.  E. 
796,  16  Ann.  Cas.  522,  it  was  held  that 
where  an  infant  offered  to  return  the 
stoclc  certificates  which  he  had  re- 
ceived under  a  contract,  he  was  en- 
'titled  to  a  return  of  the  purchase 
money. 

■  In  Gordon  v.  Miller  (1906)  111  Mo. 
App.  342,  85  S.  W.  943,  it  was  held 
.that  an  infant  who  purchased  a  stock 


of  goods  without. paying  all  of  the  pur< 
chase  price,  and  ^who  later  returned 
the  goods  in  consideration  of  a  re- 
lease of  all  indebtedness,  could  not 
rescind  the  release  and  sue  for  the 
value  of  the  goods  without  first  pay- 
ing the  balance  of  the  original  pur- 
chase price. 

In  Gannon  v.  Manning  (1914)  42 
App.  D.  C.  206,  wherein  it  appeared 
that  the  plaintiffs  were  in  a  position 
to  place  the  defendants  substantially 
in  statu  quo,  and  they  tendered  back 
possession  of  a  theater  purchased  by 
them  on  their  election  to  disafRrm,  it 
was  held  that  they  were  entitled  to 
recover  the  purchase  price  paid  to  the 
defendants. 

In  Wright  v.  Buchanan  (1919)  287 
UL  468,  123  N.  £.  53,  wherein  it  aiH 
peared  that  an  infant  gave  promis- 
sory notes  in  part  payment  of  the 
purchase  price  of  land,  it  was  held 
that  he  could  not  repudiate  the  notes 
without  returning  the  value  of  the 
property  for  which  tiie  notes  were 
given. 

In  Gray  v.  Grimm  (1914)  167  Ky. 
603,  163  Sv  W.  762,  it  was  held  that 
an  infant,  on  disaffirming  a  contract 
for  the  purchase  of  a  house  and  lot, 
must  restore  the  property  in  order  to 
recover  the  purchase  money. 

In  Pyne  v.  Wood  (1888)  145  Mass. 
558,  14  N.  E.  775,  wherein  it  appeared 
that  an  infant  disaffirmed  a  contract 
for  the  purchase  of  .a  bicycle,  it  wias 
held  that  he  could  recover  the  pui> 
chase  mtfney. 

It  appeared  in  Zuck  v.  Turner  Har- 
ness &  Carriage  Co.  (1904)  106  Mo. 
App.  566,  80  S.  W.  967,  that  an  infant 
purchased  a  buggy  and  harness,  pay- 
ment being  made  in  promissory  notes 
secured  by  a.  chattel  mortgage  on  the 
property  purchased,  and  also  on  a 
mare.  Default  being  made  in  the  pay- 
ment of  the  notes,  the  vendor  took 
possession  of  the  buggy  and  mare,  but 
not  of  the  harness,  which  remained 
in  the  possession  of  the  infant  at  the 
time  of  the  suit  brought  to  recover  the 
mare.  It  was  held  that,  before  the  in- 
fant could  recover  the  xnare,  he  must 
first  restore  all  that  he  had  r6feeived 
under  the  contract. 

In  Curry  v.  St.  John  Plow  Co.  (1894) 
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'56  IIL  App.  82,  wherein  it  appeared 
that  the  defendant  minor  bad  bought 
a  plow,  and  had  given  a  promisaorsr 
note  in  part  payment  of  the  purchaae 
price,  it  was  held  in  an  action  on  the 
note  that  the  defense  of  infancy  coald 
not  be  interposed,  unless  the  defend- 
ant returned  the  consideration  for 
which  the  note  had  been  given. 

I  o.  Bwie  <n  Indiana, 

In  Indiana,  however,  it  is  held  that, 
though  the  infant  has  in  his  iMSSes- 
sion  property  purchased  by  him,  he  is 
not  bound  to  return  it  in  order  to  re- 
cover the  price  paid  by  him,  but  the 
vendor  may  sue  in  replevin  to  obtain 
a  return  of  the  property.  Carpenter 
V.  Carpenter,  (1873)  46  Ind.  142; 
White  V.  Branch  (1876>  61  Ind.  210. 
See  also  Clark  v.  Van  Court  (1884) 
100  Ind.  113.  60  Am.  Rep.  774;  House 
V.  Alexander  (1886)  105  Ind.  109,  55 
Am.  Rep.  189,  4  N.  E.  891;  Shirk  v. 
Shultz  (1888)  113  Ind.  -571,  15  N.  E. 
12;  Story  &  C.  Piano  Co.  v.  Davy 
(1918)  68  Ind.  App.  150, 119  N.  E.  177. 

Thus,  in  Carpenter  v.  Carpenter,  su- 
pra, wherein  It  appeared  that  the 
plaintifiF  exchanged  a  stallion  for  ft 
gelding,  and  afterwards  disaffirmed 
the  contract,  it  was  held  that  he  was 
entitled  to  recover,  but  that,  inas- 
much as  he  still  had  the  stallion  in  his 
possession,  the  title  thereto  reverted 
to  the  defendant. 

So,  in  White  v.  Branch  (1876)  61 
Ind.  210,  the  court  said:  '"The  Infant 
was  not  bound  to  return  the  horse 
which  he  received  of  the  defendant, 
even  in  his  damaged  condition,'to  en- 
title him  to  recover  the  mare  in  ques- 
tion. Had  he  sold  the  animal  in 
question  to  the  defendant  for  money, 
and  had  he  used  the  money,  he  would 
not,  according  to  the  decisions  of  this 
court,  .  .  .  have  been  bound  to 
refund  the  money  to  enable  him  to 
disafiirm  his  contract.  The  cases  are 
collected  in  Carpenter  v.  Carpenter, 
snprft — an  authority  which  is  deci- 
sive of  the  case  before  us.*' 

In  Stone  &  C.  Piano  Co.  v.  Davy 
(1918)  68  Ind.  App.  160,  119  N.  E. 
177,  wherein  it  appeared  that  the  ven- 
dor had  retaken  property  sold,  it  was 
held  that  the  infant  vendee  could  re- 
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cover  the  instalments  paid  on  tiie  par^ 
chase  price.  ■ 

d.  Mff^et  Qf  Oepreciatton  in  vatiam  •/ 
property. 

•  In  New  York,  it  has  been  held  that, 
where  an  infant  returns  in  a  depreci- 
ated condition  property  purchased  by 
him,  he  may  be  charged  with  the  value 
pf  its  use  for  the  time  that  .he  has 
had  it  in  his  possession,  where  he 
seeks  to  disaffirm  and  recover  the 
price  paid.  Bartholomew  v.  Finne- 
more  (1854)  17  Barb.  (N.  Y.)  428; 
Wanisch  v.  Wuertz  (1913)  79  Hisc 
610,  140  N.  Y.  Supp.  573;  Rice  t. 
Butler  (1899)  160  N.  Y.  678.  47  LJUL 
303,  73  Am.  St.  Rep.  703,  65  N.  E.  275^ 
reversing  (1898)  25  App.  Div.  388,  49 
N.  Y.  Supp.  494;  Gray  v.  Lessington 
(1867)  2  Bosw.  (N.  Y.)  267.  See  also 
Wheeler  &  W.  Mfg.  Co.  v.  Jacobs 
(1893)  2  Misc.  236, 21  N.  Y.  Supp.  1006. 

Thus,  in  Rice  v.  Butler  (1899)  160 
N.  Y.  678,  47  LJLA.  303,  78  Am.  St. 
Rep.  70S,  66  N.  E.  275,  reversing 
(1898)  26  App.  Div.  388,  49  N.  Y. 
Supp.  494,  supra,  wherein  it  appeared 
that  an  infant  returned  a  bicycle,  and 
sued  to  recover  the  amount  he  had 
paid  on  the  purchase  price,  it  was  held 
that  a  counterclaim  of  Um  defendant 
for  the  deterioration  in  value  of  the 
bicycle  by  reason  of  its  ose,  and  also 
the  value  of  the  use  of  the  bicycle, 
should  be  allowed. 

Likewise,  in  Bartholomew  v.  Finne- 
more  (N.  Y.)  supra,  wherein  it  ap- 
peared that  an  infant  purchas&d  a 
horse,  and  later  disaffirmed  the  con- 
tract, tendering  back  the  horse  to  the 
vendor,  it  was  held  that  he  could  not 
recover  the  consideration  paid  with- 
out compensating  the  vendor  for  the 
deterioration  in  the  value  of  the  horse. 
The  court  said:  "After  he  has  en- 
joyed the  benefit  of  it,  in  whole  or  in 
part,  there  is  no  equity  in  his  avoid- 
ing his  contract  and  reclaiming  the 
property  he  delivered  in  exchange 
without  restoring  the  consideration; 
or,  at  least,  an  equivalent  This  the 
plaintiff  did  not  do,  nor  offer  to  do.  in 
this  case.  He  had  the  use  of  the 
horse  for  some  time,  and,  probably  by 
improper  treatment,  reduced  him  to 
one  half  of  his  former  value;  for  all 
of  which  he  offered  no  compensatioa.'' 
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So,  Id  Wanlsch  t.  Wuertz  (1918)  79 
Misc.  610,  140  N.  T.  Supp.  673,  it  was 
held  that  where  an  infant  repudiates 
a  chattel  mortgage  given  to  secure  the 
purchase  price  of  a  piano,  he  cannot 
recover  the  amount  paid  thereunder, 
if  less  than  the  reasonable  value  of 
the  use  of  the  piano. 

But  the  right  to  charge  the  infant 
with  the  value  of  the  use  of  the  prop- 
erty, or  the  depreciation  in  its  value 
from  his  use,  has  been  denied  in  other 
jurisdictions.  Hauser  v.  Marmon  Chi- 
cago Co.  (1917)  208  111.  App.  171;  Mc- 
Carthy V.  Henderson  (1885)  138  Mass. 
SIO;  Gillis  v.  Goodwin  (1901)  180 
Mass.  140,  91  Am.  St.  Rep.  266,  61  N. 
E.  813;  Klaus  v.  A.  C.  Thomson  Auto 
&  Buggy  Co.  (1915)  181  Minn.  10,  164 
N.  W.  608;  Stack  v.  Cavanaugh  (1891) 
67  N.  H.  149,  30  Atl.  350;  Wooldridge 
V.  Lavoie  (1918)  —  N.  H.  — ,  104  Atl. 
346;  Mast  v.  Strahan  (1920)  —  Tex. 
Civ.  App.  — ,  225  S.  W.  790;  Price  v. 
Furman  (1865)  27  Vt  268,  66  Am. 
Dec.  194;  Whitcomb  v..Joslyn  (1878) 
51  Vt  79,  81  Am.  Rep.  678. 

Thus,  in  McCarthy  v.  Henderson 
(1886)  138  Mass.  310,  an  action  in  be- 
half of  an  infant  to  recover  back  what 
he  had  paid  on  a  conditional  purchase 
of  a  vehicle,  it  appeared  that  within 
less  than  a  month  after  the  sale  he 
notified  the  vendors  of  his  intention  to 
rescind  the  contract  and  offered  to  re- 
turn the  property.  The  defendants 
refused  to  receive  it,  but  afterward, 
at  the  expiration  of  four  months  from 
the  time  of  sale,  took  possession.  It 
was  held  that  the  defendants  could 
not  recoup  the  value  of  the  use  of  the 
vehicle.  The  court  said:  "It  is  clear 
that,  if  the  plaintiff  had  made  no  ad- 
vance, the  defendants  could  not  main- 
tain an  action  against  him  for  the  use 
of  the  property.  The  contract,  ex- 
press or  implied,  to  pay  for  such  use, 
is  one  he  is  incapable  of  making,  and 
his  infancy  would  be  a  bar  to  such 
suit.  We  cannot  see  how  the  defend- 
ants can  avail  themselves  of,  and  en- 
force by  way  of  recoupment,  a  claim 
which  they  could  not  enforce  by  a 
direct  suit.** 

So,  in  Klaus  v.  A.  0.  Thompson 
Auto  &  Buggy  Co.  (1916)  131  Minn. 
10,  164  N.  W.  608,  it  was  held  that  an 
infant  eould  recover  the  amount  paid 


on  the  purchase  price  of  an  automo- 
bile without  accounting  for  Its  depre- 
ciation in  value,  due  to  his  alleged 
carelessness. 

Likewise,  in  Hauser  v.  Marmon  Chi- 
cago Co.  (IlL)  supra,  the  court,  ac- 
cording to  the  abstract  of  the  decision, 
said:  "Minors,  upon  restoration  of  an 
automobile  to  tiie  seller,  although  it 
has  been  used  and  has  deteriorated  in 
value,  are  entitled  to  rescind  the  con- 
tract of  the  sale,  and  recover  back 
that  part  of  the  purchase  price  which 
has  been  paid." 

In  Gillis  V.  Goodwin  (1901)  180 
Mass.  140,  91  Am.  St  Bep.  266,  61  N. 
E.  813,  the  court  said:  "It  is  settled 
in  this  state  that  a  minor  can  avoid  a 
contract  like  that  In  this  ease,  and  is 
not  obliged  to  put  the  other  party  in 
statu  quo,  or  allow  anything  for  the 
rent  and  use  of  the  property  while  in 
his  possession." 

So,  in  Mast  v.  Strahan  (1920)  — 
Tex.  Civ.  App.  — ,  225  S.  W.  790, 
wherein  an  infant  sued  to  recover  the 
amount  paid  on  the  purchase,  price  of 
a  horse,  it  was  held  that  his  recovery 
was  not  conditioned  on  the  payment 
of  the  difference  in  value  of  the  horse, 
due  to  its  depreciation  while  in  the 
infant's  possession. 

Ill,  Property  parted  with  by  infant- 

a.  General  rule. 

Where  property  purchased  by  an  in- 
fant has  been  parted  with  by  him,  on 
the  disaffirmance  of  the  contract  he 
may  recover  the  amount  paid,  without 
restoring  the  property. 

United  States.  —  See  MacGreal  v. 
Taylor  (1897)  167  U.  S.  688,  42  L.  ed. 
826,  17  Sup.  Ct  Rep.  961. 

Indiana.  —  See  White  t.  Branch 
(1875)  51  Ind.  210. 

Kentucky.  —  See  Gray  v.  Grimm 
(1914)  157  Ky.  603,  163  S.  W.  762. 

Maine.  —  Nielsen  v.  International 
Textbook  Co.  (1909)  106  Me.  104,  75 
Atl.  330,  20  Ann.  Cas.  691. 

Hassachasetts.  —  White  v.  New 
Bedford  (Gotten  Waste  Corp.  (1901) 
178  Mass.  20,  69  N.  E.  642;  Drude  v. 
Curtis  (1903)  183  Mass.  317,  62  L,R.A. 
755,  67  N.  E.  317.  See  also  Morse  v. 
Ely  (1891)  154  Mass.  458.  26  Am.  St. 
Rep.  268,  28  N.  E.  577;  Gillis  v.  Good- 


Digitized  by  Google 


I 


14810      - ,        AMERICAN  LAW  BEPOBSa  ANNOTATED^.  ,    [l«  AXJt. 


win  (1901)  180  Mass.  140,  91  Am;  St 
Rep.  265,;  61  N.  E.  813. 

New  Hanp^ire. — Kimball  v.  Bruce 
(1878)  58  N.  H.  327.  See  also  Heath 
V.  Stevens  <1869)  48  N.  H.  251. 
.  New  York.— See  McCarthy  v.  Bowl- 
ing Green  Storage  &  Van  Co.  (1918). 
182  App.  Div.  18,  169  N.  Y.  Supp.  463. 

Ohio^ — Lemmon  v.  Beeman  (1888) 
45  Ohio  St.  505,  15  N.  E.  476. 

Rhode  Island.  —  See  the  reported 
case  (McGuGKiAN  v.  Cabeenter,  ante^ 
1473). 

Vermont. — Bombardier  v.  Goodrich 
(1920)  —  Vt  — ,  9  A..LR.  1028.  110 
Atl.  11.  See  also  Price  v.  Furman 
(1866)  27  Vt.  268.  65  Am.  Dec.  194. 

"The  disaflOrmance  of  a  contract  by 
an  infant  is  the  exercise  of  a  right 
similar  to  that  of  rescission  in  the 
case  of  an  adult, — the  ground  being 
minority,  independent  of  questions  of 
fraud  or  mistake.  But  in  all  else  the 
general  doctrine  of  rescission  is  de- 
parted from  no  farther  than  is  neces- 
sary to  preserve  the  grounds  upon 
which  the  privilege  is  allowed,  and  is 
governed  by  the  maxim  that  infancy  is 
a  shield  and  not  a  sword.  He  is  not 
in  all  cases,  as  is  an  adult,  required 
to  restore  the  opposite  party  to  his 
former  condition ;  for  if  he  has  lost  or 
squandered  the  property  received  by 
him  in  the  transaction  that  he  re- 
scinds, and  so  is  unable  to  restore  it, 
he  may  still  disaffirm  the  dontract  and 
mover  back  the  consideration  paid 
by  him  without  making  restitution; 
for,  if  it  were  otherwise,  his  privilege 
would  be  of  little  avail  as  a  shield 
against  the  inexperience  and  improvi- 
dence of  youth."  I^emmon  v.  Beeman 
<Ohio)  supra. 

"To  say  that  an  Infant  cannot  re- 
cover back  his  property,  which  he 
has  parted  with  under,  such  circum- 
stances, because  by  his  indiscretion  he 
has  spent,  consumed,  or  injured  that 
which  he  received,  would  be  making 
his  want  of  discretion  the  means  of 
binding  him  to  all  .his  improvident 
contracts,  and  deprive  him  of  that  pro- 
tection which  the  law  designed  to  se- 
cure to  him."  See  Price  v.  Furman 
(Vt)  supra. 

.  Similarly,  in  McCarthy  v.  Bowling 
Green  Storage  &  Van  Co.  (N.  Y.)  su- 


pr<a,'-it  was  aaid:  fit  is  well  settled 
that  the  right  of  an  infant  to  avoid 
or  rescind  contracts  made  during  his 
minority  does  not  depend  oiv  his  abil- 
ity to  restore  the  consideration,  or 
oUierwise  make  testitution  to  the  oth- 
er parly  with  whom  he  contracted,  or 
whether  such  par^  caq  be  placed  in 
statu  quo;  but  to  the  extent  that  he 
still  has  the  consideration  the  other 
party  becomes  entitled  thereto." 

h.  AppMeattoimt  r^e. 

In  Bombardier  v.  Goodrich  (1920) 
■—  vt.  — ,  9  A.L.R.  1028,  110  Atl.  11. 
wherein  it  appeared  that  an  infant 
rescinded  a  horse  trade,  and  sued  to 
recover  the  horse  exchanged,  it  was 
held  that  he  need  not  restore  the  en- 
tire boot  money,  it  being  shown  that 
a  part  of  it  was  spent  for  veterinary 
services.  ' 

Similarly,  in  White  v.  New  Bedford 
Cotton  Waste  Corp.  (1901)  178  Mass. 
20,  59  N.  E.  642,  it  appeared  that  the 
plaintiff,  an  infant,  purchased  stock 
of  the  defendant  corporation,  and  sub- 
sequently, on  the  winding  up  of  the 
corporation  and  the  formation  of  a 
new  corporation,  exchanged  the  old 
stock  for  the  stock  of  the  new  corpo- 
ration, which  contract  the  latter  dis- 
affirmed. It  was  held,  in  an  action  to 
recover  the  amount  paid  under  the 
contract,  that  he  could  recover  the  pur- 
chase money,  although  some  of  the 
stock  had  gone  out  of  his  possession. 

Likewise,  in  the  reported  case  (Mo 
GucKiAN  V.  Carpenter,  ante,  1473), 
it  is  held  that  where  an  infant  pur- 
chased a  horse,  wagon,  and  harness, 
and  parted  with  them,  he  could  recov- 
er the  amount  paid  under  the  con- 
tract. 

In  Nielsen  v.  International  Text- 
book Co.  (1909)  106  Me.  104,  75  Atl. 
330,  20  Ann.  Cas.  591,  it  was  held  that 
an  infant  might  recover  money  paid  by 
him  on  a  contract  with  a  correspond- 
ence school,  it  being  impossible  for 
him  to  restore  the  consideration.  The 
court  said:  "It  is  not  necessary  that 
an  infant,  in  order  that  he  may  re- 
cover back  money  paid  by  him  in  exe- 
cution of  a  voidable  contract,  should 
place  the  other  party,  in  statu  quo.  'If 
he  had  received  property  duzing  in- 
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ftincy,  and  had  spent,  consumed,  or 
destroyed  it,  to  require  him  to  restore 
it,  or  the  value  of  it,  upon  avoiding 
tile  contract,  Vould  be  to  deprive  him 
of  the  very  protection  which  it  is  the 
policy  of  the  law  to  afford  him/  .  .  , 
That  plaintiff  had  derived  some  intel- 
lectual benefit  from  the  use  of  the 
books  returned  by  him  should  not 
place  him  in  a  worse  condition  than 
that  of  one  who '  has  actually  con- 
sumed or  destroyed  tangible  prop- 
erty." 

*  In  Simpson  v.  Prudential  Ins.  Co. 
(1904)  184  Mass.  348,  63  L.R.A.  741, 
100  Am.  St.  Rep.  560,  68  N.  E.  673,  it 
was  held  that  an  ihfant  could  recover 
premiums  paid  on  a  life  insurance 
policy,  without  restoring  to  the  de-. 
fendant  company  the  expense  of  keep- 
ing the  policy  in  force. 

Compare  Johnson  v.  Northwestern 
Mut.  L.  Ins.  Co.  (1894)  56  Minn.  365,- 
26  L.R.A.  187,  45  Am.  St  Rep.  473,  57 
N.  W.  984,  69  N.  W.  992,  set  out  infra, 
c. 

«.         in  Minneaota. 

In  Minnesota,  it  is  the  rule  that, 
where  a  minor  has  parted  with  what 
he  received  under  a  contriact  for  the 
purchase  of  property,  or  the  benefits 
received  are  of  sUch'  a  nature  that  he 
cannot  restore  them,  he  may  rescind 
and  recover  what  he  parted  with  un- 
der the  contract.  Unless  the  other 
party  shows  that  the  contract  was  a 
fair,  reasonable,  and  provident  one, 
free  from  fraud  or  overreaching  on 
his  part.  Johnson  v.  Northwestern 
Mut.  L.  Ins.  Co.  (1894)  56  Minn.  365, 
26  L.R.A.  187,  45  Am.  St.  Rep.  473,  57 
N.  W.  934,  59  N.  W.  992;  Braucht  v. 
Graves-May  Co.  (1904)  92  Minn.  116, 
99  N.  W.  417;  Link  v.  New  York  L.  Ins. 
Co.  (1909)  107  Minn.  33,  119  N.  W. 
488.  See  Klaus  v:  A.  G.  Thompson 
Auto  &  Buggy  Co,  (1915)  131  Minn. 
10,  154  N.  W.  508. 

Thus,  in  Johnson  v.  Northwestern 
ISIut.  L.  Ins.  Co.  supra,  wherein  it  was 
held  that  an  infant  could  not  recover 
premiums  paid  on  a,  life  insurance 
policy,  but  was  limited' in  his  recovery 
to  the  cash  surrender  value,  the  court 
said:  "Our  conclusion'  is  that  where 
the  'person&l  contract  of  an  infant,* 


beneficial  to  himself,  has  been  wholly 
or  partly  executed  on  both  sides,  but. 
the  infant  has  disposed  of  what  he 
has  received,  or  the  benefits' recovered 
by  him  are  such  that  they  cannot  be 
restored,  he  cannot  recover  back  what 
he  has  paid,  if  the  contract  was  a  fair 
and  reasonable  one,  and  free  from  any 
fraud  or  bad  faith  on  the  part  of  the 
other  party,  but  that  the  burden  is  on 
the  other  party  to  prove  that  such  was 
the  character  of  the  contract;  that,  if 
the  contract  involved  the  element  of 
actual  fraud  or  bad  faith,  the  infant 
may  recover  all  he  paid  or  parted  with, 
but  if  the  contract  involved  no  such 
elements,  and  was  otherwise  reason- 
able and  fair,  except  that  what  the  in- 
fant paid  was  in  excess  of  the  value  of 
what  ho. received,  his  recovery  should 
be  limited  to  such  excess.  It  seems  to 
us  that  this  will  sufficiently  protect 
the  infant,  and  at  the  same  time  do 
justice  to  the  pther  party.  Of  course, 
in  speaking  of  contracts  beneficial  to 
the  infant,  we  refer  to  those  that  are 
deemed  such  in  contemplation  of  law.*' 
To  the  same  effect,  and  following 
the  Johnson  Case,  see  .Link  v.  New 
York  h.  Ins.  Co:  (1909)  107  Minn.  88,' 
119  N.  W.  488. 

IT.  Property  never  received      ihfnnt*  . 

Where  the  minor  receives  no  bene-' 
fit  from  a  purchase  of  property,  he  is  ■ 
not  required  to  restore  the  . status  quo 
as  a' condition  to  the  recovery/ of  the 
amount  paid  by  bim.   Yarborough  v. 
Yarborough  (1861)  59  N.  C.  (6  Jones, 
Eq.)  209;  Highland  v.  Tollisen  (1915) 
75  Or.  578,  147  Pac.  558;  Shnrtleff  v. 
Millard  (1879)  12  R.  1.  272,  84  Am. 
Rep.  640;  Jones  v.  Valentines'  School- 
(1904)  122  Wis.  318,  99  N.  W.  1043. 
See  also  International  Textbook  Co. 
V.  McKone  (1907)  133  Wis.  200,  113 
N.  W.  438;  Hamilton  v.  Vaughan-' 
Sherrin  Electrical  Engineering  Co. 
[1894]  3  Ch.  (Eng.)  589,  63  X.  J.  Ch., 
N.  S.  795,  8  Reports,  750,  71  L.  T;  N.  S. 
325,  43  Week.  Rep,  126;  Phillips  v. 
Greater    Ottawa    Development  Co. 
(1916)  38  Oht.  L.  Rep.  315,  88  0.  L.  R. 
259;  Nicklin  v^  Longhurst  (1916)  27 
Manitoba  L,  Rep.  256,  [1917]  1  West. 
Week.  Rei>.  43^.-ai  I>..  L.  R.  898. 
-  Tli^s,  in  Ymoroagfa  V.  Yarborough 
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(N.  C.)  aupra,  wherein  it  appeared- 
that  the  parents  of  the  infant  plain- 
tiffs exchanged  two  slaves  for  others, 
which  were  immediately  sold,  and  the 
infants  at  no  time  received  any  benefit 
from  the  transaction,  it  was  held  that 
they  might  recover  the  value  of  the 
two  slaves,  without  restoring  the 
slaves  which  had  been  received  in 
exchange. 

Likewise^  in  Shurtleff  v.  Millard 
(1879)  12  R  I.  272.  34  Am.  Rep.  640, 
wherein  a  minor  saed  to  recover  an 
amount  paid  as  a  deposit  on  property 
purchased  at  an  auction  sale,  but 
which  he  never  received,  it  was  held 
that  he  need  not  restore  the  cost  of 
again  advertising  the  property  for 
sale  and  the  expense  of  a  subsequent 
auction  sale. 

So,  in  Jones  v.  Valentines'  School 
(1904)  122  Wis.  S18,  99  N.  W.  1043, 
wherein  it  appeared  that  the  plaintiff, 
an  infant,  purchased  a  course  on  tel- 
egraphy, but  disaffirmed  the  contract 
before  he  received  any  benefit  there- 
from, it  was  held  that  he  could  re< 
cover  back  the  purchase  money. 

In  Phillips  V.  Greater  Ottawa  De- 
velopment Co.'  (1916)  38  Ont  L.  Rep. 
816,  38  D.  L.  R.  269,  wherein  it  ap- 
peared that  the  infant  plaintiff 
derived  no  benefit  from  the  purchase 
of  land,  ha  was  awarded  the  money 
paid  under  the  contract. 

And  in  Hamilton  v.  Vaughan- 
Sherrin  Electrical  Engineering  •  Co. 
[1894]  8  Ch.  (Eng.)  689,  63  L.  J.  Ch. 
N.  S.  795,  8  Reports,  760,  71  L.  T.  N.  S. 
826,  43  Week.  Rep.  126,  wherein  it  ap- 
peared that  the  plaintiff,  an  infant, 
bought  stock  in  the  defendant  corpora- 
tion from  which  she  received  no  bene- 
fit, and  later  repudiated  the  contoact, 
it  was  held  that  on  the  winding  up  of 
tiie  con^mny  she  was  entitled  to  recov- 
er the  amount  she  had  paid. 

T,  Stufutory  provMona. 

*  In  California  it  is  provided  that, 
where  a  contract  is  niade  by  a  minor 
when  he  is  over  the  age  of  eighteen, 
he  must  restore  the  consideration  if 
he  elects  to  disaffirm.  Flittner  v. 
Equitable  Life  Assur.  Soc.  (1916)  30 
CaL  App.  209,  157  Pac.  630;  Maier  v. 
Harbor  Center  Land  Co.  (1919)  ^1 
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CaL  App.  79,  182  Pac..  346.  Thus,  in 
Flittner  v.  Equitable  life  Assur.  Soc* 
(CaL)  supra,  it  was  held  that  an  in- 
fant under  eighteen  years  of  age  could 
recover  premiums  paid  on  itn  insure 
ance  policy,  without  restoring  the  con- 
sideration received.  And  in  Maier  v. 
Harbor  Center  Land  Co.  (CaL)  su- 
pra, wherein  it  appeared  that  the  con- 
tract for  the  sale  of  a  lot  and  the  pay- 
ment of  the  initial  instalment  were 
made  before  the  minor  became 
eighteen,  it  was  held  that,  as  the  eon- 
tract  was  void  and  not  subject  to 
ratification,  the  mere  payment  of  in- 
stalments after  the  minor  reached  the 
age  of  eighteen  did  not  remake  the  old 
contract,  or  make  a  new  one. 

In  Cieorgia,  it  is  provided  that  where 
"the  infant  receives  property,  or  other 
valuable  consideration,  and  after  ar- 
rival at  age  retains  possession  of  such 
property,  or  enjoys  the  proceeds  of 
such  valuable  consideration,  such  a 
ratification  of  the  contract  shall  bind 
him."  Civ.  Code  1910,  §  4223.  In 
Clyde  V.  Steger  &  Sons  Pi»no  Mfg.  Coi. 
(1918)  22  Ga.  App.  192,  96  S.  E.  734, 
tiie  court,  in  an  ofilcial  syllabus,  said: 
"By  the  terms  of  the  Code  section 
quoted  from,  no  attempted  repudiation 
of  liability  under  such  a  voidable  con- 
tract can  be  effective,  unless  accom- 
panied by  a  surrender  of  such  proper- 
ty acquired  thereunder  as  may  still 
remain  in  his  hands.  He  cannot  hold 
it  and  make  use  of  its  possession  as  a 
basis  of  further  negotiation.  In  order 
that  a  tender  of  ^e  property  so  re- 
ceived and  held  shall  operate  as  the 
equivalent  of  its  actual  return,  and  so 
prevent  a  ratification  of  the  voidable 
contract,  such  tender  must  be  uncon- 
ditional. Civ.  Code  1910,  S  4822.  A 
tender  fails  to  be  absolute,  even 
thons^  the  only  condition  accompany- 
ing it  is  such  as  to  impose  the  per- 
formance of  a  duty  actually  owing  by 
the  one  to  whom  the  purported  tender 
is  made.  .  .  .  Thus,  where  a  minor 
purchases  certain  personal  proper^, 
and  in  part  payment  therefor  turns 
over  certain  other  property,  and  for 
the  remainder  of  the  purchase  price 
executes  his  note,  he  cannot,  in  a  suit 
brought  on  the  note  after  he  has  at- 
tained his  majority,  dispute  Its  valid- 
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ity  on  the  ground  of  his  minority  at 
the  time  the  note  was  executed*  where 
it  appears  that  he  still  retains  posses- 
sion of  the  property  acquired  under 
the  purchase,  although  it  be  further 
shown  that  he  offered,  and  still  offers, 
to  return  the  property  on  tiie  condi- 
tion that  the  other  property  given  by 
him  to  the  seller  in  part  payment 
th«r^or  should  first  be  surrendered 
bock.  The  mere  proposal  to  rescind 
the  contract,  wherein  only  a  condi- 
tional tender  of  the  purchased  prop- 
erty is  made,  is  not  tantamount  to 
actual  repudiation." 

A  similar  rule  apparently  obtained 
before  the  enactment  of  the  statute. 
Strain  v.  Wright  (1849)  7  Ga.  668, 
wherein  the  court  said:  "We  cannot 
sanction  the  doctrine  contended  for, 
that  an  infant  who  obtains  property 
by  virtue  of  a  contract  with  an  adult 
may,  when  of  age,  disaffirm  such  con- 
tract under  the  law  made  for  his  pro- 
tection, and  then  refuse  to  restore  the 
property  thus  obtained.  The  law, 
which  was  intended,  in  the  language 
of  the  authorities,  as  a  shield  for  the 
protection  of  the  infant,  would  be  an 
instrument  In  his  hands  for  offensive 
operations.  It  would  enable  him  to 
act  aggressively  upon  the  rights  of 
others,  instead  of  enabling  him  to 
guard  and  protect  his  own  rights. 
There  is  no  doubt,  in  the  view  we  have 
taken  of  this  case,  that  if  no  part  of 
the  purchase  money  for  the  negro  had 
been  paid  to  the  vendor,  and  the  note 
had  been  given  for  the  entire  amount 
thereof,  that,  upon  the  disaffirmance 
of  the  contract  by  the  defendant,  an 
action  of  trover  might  have  been 
maintained  at  law  by  the  vendor,  for 
the  recovery  of  the  property;  but  part 
of  the  purchase  money  having  been 
paid  to  the  vendor  by  the  defendant 
for  the  property,  the  remedy  of  the 
vendor  at  law  was  inadequate  and 
difficult.  The  peculiar  facts  of  the 
case  raised  such  an  equity  in  favor  of 
the  complainant  as  gave  to  the  court 
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of  equity  jurisdiction  for  the  purpose 
of  settling  the  rights  of  the  respective 
parties.  The  charge  of  the  court  to 
the  jury  was  a  denial  of  the  complain- 
ant's right  to  the  relief  which  he 
prayed, — ^to  have  the  negro  sold,  and 
out  of  the  proceeds  thereof  to  pay  the 
defendant  the  amount  paid  by  him, 
and  the  balance  to  be  paid  to  the 
vendor." 

In  Iowa,  it  is  provided  by  statute 
that  "a  minor  is  bound  not  only  by 
contracts  for  necessaries,  but  also  by. 
his  other  contracts,  unless  he  disaf-' 
firms  tliem  within  a  reasonable  time 
after  he  attains  his  majority,  and  re- 
stores to  the  otiier  party  all  money 
or  property  received  by  him  by  virtue 
of  the  contract,  and  remaining  with- 
in his  control  at  any  time  after  at- 
taining his  majority."  In  Cfailds  v. 
Dobbins  (1880)  65  Iowa,  206.  7  N.  W. 
496,  it  appearing  that  an  infant  had 
disaffirmed  a  contract  for  the  purchase 
of  trees  and  shrubbery,  and  had  ten- 
dered back  the  consideration,  the 
court  held  that  he  was  entitled  to  re- 
cover the  amount  paid  under  the  con- 
tract In  Leacox  v.  Griffith  (1888)  76 
Iowa,  89,  40  N.  W.  109,  it  appeared 
that  the  plaintiff,  during  his  minority, 
had  ptffchased  a  threshing  machine, 
payment  for  which  had  been  made  in 
promissory  notes,  signed  by  the  de- 
fendant as  surety.  It  also  appeared 
that  the  defendant,  having  paid  the 
notes,  and  being  administrator  of  an 
estate  of  which  the  infant  plaintiff 
was  a  distributee,  withheld  an  amount 
equal  to  the  face  value  of  the  notes 
which  he  had  been  compelled  to  pay. 
The  infant  having  disafOrmed  the 
transaction  within  a  reasonable  time 
after  having  become  of  age,  it  waa 
held,  in  an  action  by  him  to  recover 
the  remainder  of  his  distributive 
share,  that  he  was  entitled  to  recover, 
although  he  wfts  unable  to  restore  the 
status  quo,  no  reference  to  the  statute 
being  made  in  the  opinion.  A.  S.  IL 
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COSMOPOLITAN  TRUST  COMPANY 

V.  . 

AL  A,  ROSENBUSH  et  al, 

MaaaaOiusetta  Supreme  Judicial  Court  — June  30,  19X1^ 

.       .  (—  Mass.  — ,  131  N.  E.  858.) 

Bank  —  s^t-off  of  deposit  against  note  tiansferred  to  savings  department. 

1.  Where  by  statute  investments  of  the  savings  department  of  a  trust 

coinpany  are  to  be  made  in  accordance  with  the  investment  of  deposits  in 
savings  banks,  and  not  to  be  liable  for,  obligations  of  the  commercial  de- 
partment, a  depositor  in  a  trust  company  which  becomes  insolvent  cannot 
set  oif  the  amount  of  his  deposit  upon  his  note  given  for  money  borrowed 
from  the  trust  company,  which  the  trust  company  had,  without  his  knowl- 
edge, transferred  to  the  savings  department  as  an  investment. 
iSee  note  on  this  question  beginning  on  'page  1487.] 

Set-off  —  as  against  assignee  of  cred- 
itor. 


—  right  to  notice  of  transfer. 
'  2.  A  depositor  in  a  trust  company 
wHoi  borrows  money  from  its  com- 
mercial department  is  not  entitled  to 
notice  when  it  transfers  a  note  given 
for  the  loan  to  its  savings  department, 
the.:  effect  of  which  will  be  to  prevent 
a  pet-off  against  the  d^osit  account  in 
case  of  the  insolvency  of  the  trust  com- 
pany. 


3.  The  defense  of  set-off  or  counter- 
claim which  is  available  to  a  debtor 
as  against  an  assignee  of  hia  creditor 
must  have  existed  as  a  present  right 
when  the  assignment  was  mad& 

[See  24  R.  C.  L.  841.] 


■  Report  by  the  Superior  Court  for  Suffolk  County  (McLaughlin,  J.) 
upon  an  agreed  statement  of  facts,  for  determination  by  the  Supreme 
Court  of  an  action  brought  to  recover  the  amount  alleged  to  be  due  and 
unpaid  upon  a  promissory  note.  Jtidgment  for  plaintiff  and  for  defendants 

in  ^et-off. 

The  facts  are  stated  in  the  opinion  of  the  court.  * 

Messrs.  Henry  O.  Cushman  and  Dan-  debts  or  obligations  thereof,  until 
iel  L.  Smith,  for  plaintiff: 

There  is  no  right  of  set-off  at  com- 
mon law. 

Hallowell  &  Augusta  Bank  v.  How-! 
ard,  13  Mass.  235. 

A  set-off  cannot  be  allowed  where 
one.-of,  the  parties  holds  the  claim  in 
a  representative,  capacity  and  owes 
the  debt  against  which  set-off  is 
claimed  in  an  individual  capacity. 

Com.  V.  Phoenix  Bank,  11  Met.  129; 
Seaver  v.  Weston,  163  Mass.  202,  39 
N:  E.  1013;  Jump  v,  Leon,  192  Mass, 
511,. 116  Am,St.  Rep.  265,  78  N.  E.  532, 

The  statute  under  which  the  plain- 
tiff maintains  its  savings  department 
provides  that  special  deposits  placed 
in  the  savings  department  shall  not  be 
mingled  with  the  investments  or  capi- 
tal stock  or  any  other  money  or 
property  belonging  to,  or  controlled 
by,  such  corporation,  or  liable  for  the 


or 

after  the  deposits  of  said  savings  de- 
partment have  been  paid  in  full. 

Old  Colony  Trust  Co.  v.  Com.  220 
Mass.  409,  107  N.  E.  950;  Greenfield 
Sav.  Bank  v.  Afoercrombie,  211  Mass, 
253,  39  L.R.A.(N.S.)  173,  97  N.  E.  897, 
Ann.  Cas.  1913B,  420, 

Messrs.  Friedman  &  Atherton  and 
Paul  D,  Turner  for  defendants. 

Pierce,  J,,  delivered  the  opimon 
the  court: 

This  is  an  action  on  a  promissory 
note  brought  by  the  plaintiff  to  re- 
cover the  sum  of  $8,000  alleged  to 
remain  unpaid  on  the  defendants' 
note  for  $25,000  held  by  the  plain- 
tiff. The  defendants'  answer  is  a 
general  denial,  a  claim  of  recoup- 
ment, and  a  declaration  in  set-off. 
The  case  is  before  this  court  on  a  re- 
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port  by  a  justice  of  the  superior 
court  without  decision  upon  an 
agreed  statement  of  facts.  From 
these  facts  it  appears  that  the  de- 
fendants, a  copartnership,  on  their 
unsecured,  single-name  firm  note 
dated  July  25, 1920,  borrowed  of  the 
Cosmopolitan  Trust  Company  the 
sum  of  $25,000,  which  became  due 
and  payable  at  the  plaintiff's  bank 
on  November  10,  1920.  The  note 
was  discounted  on  the  day  of  its 
date  by  the  trust  company  in  the 
course  of  its  general  banking  busi- 
ness. On  that  day  the  defendants 
had  and  continued  to  have  at  all 
times  thereafter  large  sums  of  mon- 
ey on  deposit  with  the  trust  com- 
pany in  connection  with  its  general 
banking  business.  When  the  note 
was  discounted  by  the  trust  com- 
pany it  had  and  ever  since  has 
maintained  a  savings  department,  in 
which  deposits  were  made  under  the 
authority  of  and  subject  to  Stat. 
1908,  chap.  520,  now  Gen.  Laws, 
chap.  172,  §J  60-72.  On  September 
20,  1920,  without  the  knowledge  or 
consent  of  or  notice  to  the  defend- 
ants, the  trust  company  placed  the 
defendants*  note  in  the  investments 
held  by  the  savings  department, 
without  any  indorsement  thereof  or 
other  formality,  and  transferred 
$25,000,  the  face  value  of  the  note 
less  the  legal  discount  for  the  period 
that  the  note  had  to  run,  from  the 
funds  of  its  savings  department  to 
its  general  funds.  The  trust  com- 
pany carried  the  note  as  a  part  of 
the  assets  of  its  savings  department 
until  September  23,  1920,  when  it 
indorsed  the  rfote  and  transferred  it 
with  a  large  amount  of  other  notes, 
including  many  notes  held  in  its 
savings  department,  to  the  Irving 
.  National  Bank  as  security  for  a  loan 
from  that  bank  to  the,  trust  com- 
pany. The  trust  company  in  no  way 
indicated,  in  connection  with  said 
transfer,  that  the  notes  belonged  to 
or  were  a  part  of  the  assets  of  the 
savings  department.  On  December 
18,  1920,  after  said  loan  had  been 
.paid  in  full,  and  discharged,  the  note 
'in  suit  was  returned  by  the  bank  to 
'the  plaintiff  trust  company  and 
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thereafter  held  by  it  in  its  savings 
department.  The  committee  on  in- 
vestments of  the  savings  depart- 
ment was  made  up  of  a  committee 
of  the  trust  company  directors.  The 
same  vaults  were  used  by  the  sav- 
ings department  as  were  used  by  the 
plaintiff  in  its  commercial  business, 
and  the  business  of  the  savings  de- 
partment was  conducted  by  the 
same  officers  as  conducted  its  other 
business,  although  clerks  were  spe- 
cially assigned  to  the  detail  work  of 
the  savings  department.  On  Sep- 
tember 25,  1920,  Joseph  C.  Allen  as 
commissioner  of  banks  of  the  com- 
monwealth of  Massachusetts,  acting 
under  the  authority  of  Stat.  1910, 
chap.  399,  now  Gen.  Laws,  chap. 
167,  §  22,  took  possession  of  the 
property  and  business  of  the  Cos- 
mopolitan Trust  Company,  and  has 
since  retained  and  still  retains  the 
same  under  the  provision^  of  said 
statute. 

On  September  25,  1920,  the  de- 
fendants had  on  deposit  in  the  com- 
mercial department  of  the  trust 
company  $7,901.87.  At  or  soon  aft- 
er November  10,  1920,  the  date  of 
the  maturity  of  the  note,  the  defend- 
ants paid  the  sum  of  $17,000  on  ac- 
count of  the  note.  About  the  same 
time  the  defendants  tendered  the 
sum  of  $98.13,  which,  with  the 
amount  of  the  deposit  in  the  trust 
company,  $7,901.87,  made  $8,000, 
the  amount  then  due  for  the  said 
note.  This  tender  has  ever  since 
been  maintained  and  said  amount 
has  been  paid  to  the  court  by  the  de- 
fendants, but  the  plaintiff  has  re- 
fused to  accept  the  fuune.  It  is  fur- 
ther agreed  that  "the  deposits  in 
said  savings  department  have  not 
been  paid  in  full," 

Upon  the  foregoing  facts  the 
question  presented  is,  whether  a  de- 
positor in  a  trust  company  can  set 
off  the  amount  of  his  deposit  in  the 
commercial  department  against  the 
balance  due  from  the  depositor  on  a 
note  held  as  an  investment  in  the 
savings  department  of  the  sanie 
trust  company. 

Under  the  circumstances  of  .th|s 
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case  we  do  not  think  thfe  defendants 
have  a  right  of  set- 
Sd^ir"  oflf.  Stat.  1908, 
^It^^r^i'to  Chap.  52&,  §  2.  now 
MvtnvB  Aepwrt-  Gen.  Laws,  chap, 
ment.  jyg,   §   61,  undcr 

which  the  plaintiff  maintains  its 
savings  department,  provides  that 
all  such  deposits  shall  be  special  de- 
posits, and  shall  be  placed  in  said 
savings  department,  and  all  loans  or 
investments  thereof  shall  be  made 
in  accordance  with  the  law  govern- 
ing the  investment .  of  deposits  in 
savings  banks.  Section  3  of  Stat. 
1908,  chap.  520,  and  §  62  of  Gen. 
Laws,  chap.  172,  provide  that  "such 
deposits  and  the  investments  .  .  . 
thereof  shall  be  appropriated  solely 
to  the  security  and  payment  of  such 
deposits,  and  shall  not  be  mingled 
with  the  investments  of  the  capital 
stock  or.  other  money  or  property 
belonging  to  or  controlled  by  such 
corporation,  or  be  liable  for  the 
debts  or  obligations  thereof  until 
after  the  deposits  in  said  savings 
department  have  been  paid  in  full." 

When  the  trust  company  trans- 
ferred the  note  of  the  defendants  to 
the  savings  department  and  received 
of  the  savings  department  from  its 
deposits  the  discount  value  of  the 
note  on  September  20, 1920,  the  sav- 
ings department  held  the  note  as 
assignee  with  the  same  authority 
and  subject  to  the  same  obligations 
to  its  depositors  as  it  would  have 
held  any  commercial  paper  which  it 
had  purchased  without  indorsement 
from  a  holder  thereof  who  was  not 
connected  in  any 
3^Si*-Jtor?**"*'  manner  with  its 
commercial  depart- 
ment, and  the  defendants  were  no 
more  entitled  to  a  notice  of  such 
transfer  than  they  would  have  been 
If  the  trust  company  had  sold  the 
note  to  a  stranger.  As  assignee  the 
savings  department  took  the  note 
subject  to  all  equities  and  defenses 
existing  between  the  commercial  de- 
partment and  the  defendants.  But 
no  claim  is  made  that  the  note  was 
not  in  all  respects  genuine  and  free 
from  defenses.  The  note  was  not 
due  when  transferred  to  the  savings 
department,  and  so  far  as  appears 


the  defendants  then  had  no  claim  or 
demand  against  the  commercial  de- 
partment which  was  incidental  to 
the  note  or  to  any  independent  con- 
tract for  breach  of  which  the  de- 
fendants had  a  cause  of  action 
against  the  trust  company. 

The  defense  of  set-off  or  counter- 
claim which  is  available  to  a  debtor 
as  against  an  assignee  of  a  creditor 
must  have  existed  g^.^^^^ 
as  a  present  right 
when   the  assign- 
ment  was  made,  and  this  is  especial- 
ly true  where  the  right  arises  out  of 
an  independent  contract  in  this  case 
to  pay  on  demand  the  deposits  of  the 
defendants  in  the  trust  company 
bank  which  were  subject  to  check. 

This  conclusion  is  not  affected  by 
the  fact  that  the  note  may  have  been 
an  investment  illegal  for  the  sav- 
ings department.  There  is  every 
reason  why  investments  made  of 
funds  in  the  savings  department 
should  be  shielded  so  far  as  possi- 
ble from  the  illegal  acts  of  those 
charged  with  the  duty  of  caring  for 
those  funds.  The  plain  and  par- 
amount purpose  of  the  statute  is  to 
protect  80  far  as  practicable  deposi- 
tors in  the  savings  depigments  of 
trust  companies,  many  of  whom 
may  be  poor  people  with  small  re- 
sources, against  the  risks  of  com- 
mercial banking.  The  seeming 
hardship  of  this  result  from  the 
point  of  view  of  the  defendant 
arises  from  the  statute  which  per- 
mits corporations  organized  pri- 
marily for  commercial  banking  also 
to  transact  a  savings  business. 
That  is  a  matter  of  legislative  policy 
with  wbich  the  courts  have  nothing 
to  do. 

We  think  the  allowance  of  a  set- 
off would  be  contrary  to  the  letter 
and  spirit  of  Stat.  1908,  chap.  620, 
§  2  (Gen.  Laws,  chap.  172,  §  61), 
above  quoted.  Indeeid  the  statute 
makes  no  provision  for  set-off 
against  claims  of  the  savings  de- 
partment of  trust  companies  as  it 
does  in  the  case  of  savings  banks. 
Gen.  Laws,  chap.  168,  8  35:  Stit 
1878,  chap.  261,  §  1. 

This  case  is  governed  by  Kelly 
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Allen,  —  Mass.  — ,  131  N.  E.  855,  thereon  from  November  10,  1920; 
and  for  the  reasons  there  stated  and  judgment  should  be  further  en- 
judgment  should  be  enteired  for  the  tered  for  the  defendants  in  set-off. 
plaintiff  for  $8,000  and  interest      So  ordered. 

ANNOTATION. 

Riglit  of  «et-f^  by  or  against  bank  <Mr  tirmt  company  a»  affected  by  divitiott 

<^  iU  bnBMM  departments. 


Search  has  disclosed,  in  addition  to 
the  reported  case  (Cosuopolitan 
Trust  Co.  v.  Ros&nbush,  ante,  1484), 
but  one  case  in  point  on  the  right  to 
set  off  a  debt  dOe  by  or  to  one  of  the 
business  departments  of  a  trust  com- 
pany against  a  claim  owed  to  or  due 
from  another  department. 

In  the  reported  case  (Cosmopolitan 
Trust  Co.  v.  Rosenbush),  it  appeared 
that  the  defendants  borrowed  on  their 
note  l^m  the  plaintiff  trust  company, 
a  sum  of  money.  The  note  was  dis- 
counted in  the  course  of  the  company's 
general  banking  business,  and  placed 
among  the  investments  held  by  the 
savings  department  of  the  company, 
without  any  indorsement  thereof  or 
other  formality,  money  representing 
the  face  value  of  the  note  less  the  legal 
discount  for  the  period  that  the  note 
had  to  run  being  transferred  from  the 
funds  of  the  savings  department  to  its 
general  funds.  The  borrower  had  a 
sum  on  deposit  in  the  commercial  de- 
partment, which  was  tendered  as  a  set- 
off against  a  balance  due  on  the  note. 
It  is  held  that  there  was  no  right  of 
set-off,  under  a  statute  (Gen.-Laws, 
chap.  172,  §§  61,  62)  providing  that 
deposits  in  the  savings  department 
shall  be  special  deposits,  and  all  loans 
or  investments  thereof  shall  be  made 
in  a,(!cordance  with  the  law  governing 
the  investment  of  the  deposits  in 
savings  banks,  and  shall  be  appropri- 
ated solely  to  the  security  of  such 
deposits,  and  shall  not'  be  mingled 
with  the  capital  stock  or  other  money 
belonging  to  or  controlled  by  such 
corporation,  or  be  liable  for  the  debts 
or  obligations  thereof  until  after  the 
deposits  in  said  savings  department 
are  paid  in  full.  It  is  said,  further, 
that  the  conclusion  of  the  court  was 
not  affected  by  the  fact  that  the  note 
was  an  invesbnent  illegal  for  the 


savings  department,  if  the  note  was 
not  due  when  transferred  to  tiiat  de- 
partment, and  the  defendants  had  no 
claim  against  the  commercial  depart- 
ment which  was  connected  with  the 
note  or  with  any  independent  contract 
for  the  breach  of  which  the  defendants 
had  a  cause  of  action  against  the 
trust  company.  See  also  Kelly  v. 
Allen  (1921)  —  Haas.  — ,  181  N.  B. 
866. . 

In  Lippitt  V.  Thames  Loan  &  T.  Co. 
(1914)  88  Conn.  186,  90  Atl.  869,  it 
was  held  that,  since  a  charter  author- 
izing a  loan  and  trust  company  to  con- 
duct a  savings  department  did  not 
separate  or  distinguish  that  depart- 
ment as  an  independent  institution,  a 
borrower  from  the  commercial  depart- 
ment might  set  off  against  his  in- 
debtedness to  that  department,  tiie 
amount  of  his  deposit  in  the  savings 
branch,  the  court  saying:  "We  are  also 
asked  whether  the  borrower  from  the 
commercial  department  may  set  off 
against  his  loan  his  deposit  in  the 
savings  department.  At  the  begin- 
ning of  the  opinion  we  adopted  the 
view  that  the  savings  depositor  is  a 
creditor  of  the  company  for  the  whole 
of  his  deposit,  and  that  he  is  ad- 
ditionally protected  by  the  statute, 
which  provides  that  the  investments 
of  the  savings  department  shall  be 
first  used  to  pay  savings  depositors. 
These  conclusions  might  suggest  a  re- 
sult that  the  depositor  in  the  savings 
department  should  first  exhaust  his 
deposit  and  then  set  off  merely  the 
balance  remainincr  due  him  against  his 
debt  to  the  commercial  department. 
But  the  only  practicable  and  workable 
rule  compels  the  set-off  of  the  savings 
deposit  against  the  loan  from  the 
commercial  department.  Such  a  rule 
may  benefit  ih*  savings  d^;M>sitor  by 
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increasing  his  proportion  in  the  sav- 
ings assets,  although  diminishing  his 
dividend  from  the  assets  of  the  com- 
mercial department.  Likewise  it  may 
benefit  this  borrower  and  deplete  the 
assets  of  the  commercial  department. 
But  this  result  to  the  borrower  and  to 
the  commercial  department  is  what 
will  happen  where  the  deposit  of  a 
borrower  in  the  commercial  depart- 
ment is  set  off  against  his  loan.  If 
the  rule  should  be  adopted  that  the  set- 
off allowed  should  only  be  the  amount 
of  the  balance  due  after  receipt  of  the 
dividend  from  the  savings  department, 
the  company  could  Aot  collect  such 
loans  until  all  the  savings  investments 
were  liquidated  and  paid  over.  This 
would  prejudice  the  borrower,  as  the 
interest  upon  his  loan  would  continue. 
And  it  would  delay  the  settlement  of 
the  estate,  add  to  the  administration 
and  accounting  burdens  of  the  receiv- 
er, and.  by  deferring  the  payment  of 
dividends  to  the  depositors,  in  all 
likelihoods,  lose  the  gain  to  them  from 
tibe  adoption  of  this  rule  in  place  of 
that  adopted  by  us.  The  rule  we  adopt 
is  far  simpler  and  better  adapted 
to  the  purposes  of  business,  the 
simpler  the  rules  of  law  affecting 
business  relations  can  be  made,  the 
better  for  business.  We  can  see  no 
adequate  reason  for  creating  out  of 
this  situation  an  exception  to  the 
ordinary  rule  permitting  the  set-off, 
unless  it  be  held  that  tiie  savings  de- 


partment and  .the  commercial  de- 
partment were  in  fact  separate  and 
independent  institutions.  In  some  re- 
spects the  relation  between  these  de- 
positors is  not  unlike  that  of  deposi- 
tors in  separate  institutions.  The  law 
required  the  funds  from  the  savings 
department  to  be  kept  separate,  and  in- 
vested in  investments  required  by  law 
for  savings-bank  deposits,  and  required 
the  company  to  pay  the  same  tax  as 
paid  by  savings  banks,  but  it  did  not 
require  it  to  maintain  the  same 
statutory  reserve  as  they  were  re- 
quired to.  In  other,  features  funda- 
mental differences  appear.  The  trus- 
tees, and  not  the  depositors,  control 
and  manage  the  savings-department 
fund.  We  have  seen  that  under  the 
charter  the  savings  depositors  may, 
if  the  assets  set  apart  in  the  savings 
department  are  not  sufficient  to  pay 
their  deposits,  share,  as  to  the  balance, 
with  the  commercial  depositors.  If 
these  departments  constituted  sepa- 
rate institutions,  the  savings  deposi- 
tors would  be  confined  to  the  assets  of 
their  own  department.  We  do  not 
think  the  charter  creates,  or  the  law 
providing  for  the  setting  apart  ef 
savings  funds  and  investing  them  in 
savings-bank  investments  intended  to 
make  of  these  departments,  independ- 
ent institutions.  The  savings  deposits 
.  .  .  can  be  set  off  against  ,  .  . 
loans  in  the  commercial  department.'* 

L.  F.  a 


MITCHELL  GRAIN  &  SUPPLY  COMPANY 

V. 

MARYLAND  CASUALTY  COMPANY-OF  BALTIMORE,  Appt 

JTattsoa  Supreme  Court— februory  19^  1931, 

(108  Kan.  879,  196  Pac.  978.) 

Principal  and  surety  —  bond  —  embezzlement  —  construction. 

1.  In  a  bond  insurins:  an  employer  against  losses  sustained  by  reason 
of  conduct  of  an  employee  constitutinar  embezzlement,  the  word  "embezzle- 
ment" is  to  be  construed  broadly  in  its  general  and  popular  sense,  rather 
than  in  a  narrow  and  technical  apirit  with  specific  reference  tp  iMe  local 
statute;  and  a  loss  6ccasio^ed  by  the  employee's  ^teeulatinfir  on  the  market 

>  ReadMOtes  by  MASONy  J.  [  .,         /  .  ' 
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in.  the  name  of  the  employer,  but  withou,t  .his  knowledge  or  consent,,  is 
within  the  protection  of  the  bond.  . 

l^ee  note  on  this  question  beginning  on  page  1493.] 


Master  and  servant  —  shortage  of  ac- 
counts —  method  of  accounting. 

:  '  2.  The  evidence  as  a  whole  is  held 
not  to  show  that  the  report  of  an  ac- 
coqntant  as  to  a  shortage  of  an  .em- 
ployee was  arrived  at  upon  an  im- 
proper basis. 

Insurance  —  fidelity  —  inspection  of 

books  —  warranty. 

3.  Where  a  contract  of  insurance 
^gaihst  losses  through  the  embezzle* 
ment  of  an  employee  contains  a  war- 
ranty on  the  part  of  the  employer  that 
the  books  shall  be  inspected,  audited, 
and  verified  at  least  once  in  three 
months,  this  requirement  is  met  by  an 
.examination  conducted  by  the  officers 
of  the  employing  company,  and  does 


not  involve  the  employment  of  an  ex- 
pert accountant  for  the  purpose;  nor 
does  the  fact  that  the  examinations 
that  were  made  failed  to  disclose 
shortages  that  were  afterwards  found 
to  have  existed  necessarily  show  aiQr 
breach  of  the  warranty. 

[See  14  R.  C.  L.  1150.] 
—  time  for  discovery  of  loss. 

4.  The  requirement  of  a  bond  of  in- 
demnity against  the  results  of  embez- 
zlement by  an  employee,  that  losses  to 
be  covered  by  it  must  be  discovered 
within  six  months  after  his  discharge, 
is  met,  where,  within  that  period,  the 
fact  of  a  shortage  becomes  known,  al- 
though its  exact  .amount  is  not  ascer- 
tained until  later. 


Appeal  by  defendant  from  a  judgment  of  the  District  Court  for  Rice 
County  (Banta,  J.)  in  favor  of  plaintiff  in  an  action  brought  to  hold 
defendants  liable  as  surety  for  a  shortage  in  the  accounts  of  plaintiffs 
employee.  Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Messrs.  C.  M.  Williams  and  D.  C    the  books  was  sufficiently  complied 


Martindell  for  appellant. 

Messrs.  Samuel  Jones  and  Ben 
Jones,  for  appellee: 

The  court  had  before  it  all  the  evi- 
dence, exhibits,  books,  and  accounts, 
as  well  as  the  testimony  of  the  wit- 
ness Grant. 

2  Wigmore,  Ev.  §  1230;  Bourquin  v. 
Missouri  P.  R.  Co.  88  Kan.  183,  127 
.Pac.  770;  Horwitz's  Jones,  Ev.  §  206; 
Jones  V.  Boatmen's  Bank,  66  Kan.  808, 
.72  Pac.  391. 

The  act  of  Biesemeyer  in  taking  the 
money  of  the  plaintiff  corporation  and 
paying  it  to  the  Kemper  Grain  Com- 
pany, and  his  refusal  to  pay  it  back 
on  demand,  constituted  an  embezzle- 
ment. 

Fidelity  &  D.  Co.  v.  Colorado  Ice  & 
Storage  Co.  45  Colo.  443, 103  Pac.  383; 
Vilm  Mill.  Co.  v.  Kansas  Casualty  & 
Surety  Co.  104  Kan.  790,  180  Pac.  782; 
Delaware  State  Bank  v.  Colton,  102 
•Kafi.  365,  170  Pac.  992;  Champion  Ice 
Mfg.  &  Cold  Storage  Co.  v.  American 
Bonding  &  T.  Co.  115  Ky.  863,  103  Am. 
St  Rep.  356,  75  S.  W.  197;  SUte  v. 
■Ross,  65  Or.  450,  44  L.R.A.(N.S.)  601, 
104' Pac.  596, 106  Pac.  1022;  Lavert^  v. 
-Sdethen,  68  N.  Y.  522,  23  Am.  Rep.  184. 

The  warranty  as  to  tiie  auditing  of 
.  ,  :      16  A.L.R^4.         .  ;  :  ■ 


with. 

.  Southern  Surety  Co.  v.  Tyler  &  S. 
Co.  30  Okla.  116,  120  Pac.  936;  Ameri- 
can Bonding  Co.  v.  Morrow,  80  Ark.  49, 
117  Am.  St  Rep.  72,  96  S.  W.  613. 

Defendant  cannot  rely  on  the  de- 
fense that  "proof  of  loss"  was  not 
made  within  the  time  limited. 

Delaware  State  Bank  v.  Colton,  102 
Kan.  365,  170  Pac.  992;  Redinger  v. 
Jones,  68  Kan.  627,  75  Pac.  997;  San- 
defur  T.  Hines,  69  Kan.  168,  76  Pac. 
444. 

Mason,  J.,  delivered  the  opinion 

of  the  court: 

The  Mitchell  Grain  &  Supply 
Company,  a  corporation  dealing  in 
grain,  live  stock,  and  coal,  employed 
F.  H.  Biesemeyer  as  its  manager, 
the  .Maryland  Casualty  Company 
executing  a  bond  for  him.  He 
served  in  that  cax>acity  for  about 
four  years.  His  employer  brought 
an  action  against  the  surety  com- 
pany,,  alleging  that  he  was  short  in 
■his  accounts.  The  plaintiff  recov- 
ered judgment,  and  the  defendant 
appeals.  I 

1.  The  trial  was  had  without  a  ju- 
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ry.  The  court  found  a  shortage  evi- 
denced by  the  difference  between 
the  cash  shown  by  the  books  kept 
by  the  manager  to  have  been  re- 
ceived by  him  and  that  accounted 
for  therein.  In  the  finding  the 
amount  was  stated  to  be  $1,758.38. 
The  evidence  showed  it  to  be  $1,- 
788.16.  but  the  difference  in  the 
figures  is  not  material  to  the  pres- 
ent inquiry.  The  defendant  argues 
that  the  finding  is  without  support. 
The  argument,  however,  is  based 
upon  the  assumption  that  the 
amount  was  arrived 
«rV«t-"*  at  by  taking  the  dif- 
accoa"'tt-**'  f  erence  between  the 
metbod  of         total  cash  received 

•cco-ntlo«. 

amount  of  cash  deposited  in  the 
bank.  The  accountant  upon  whose 
investigation  and  report  the  plain- 
tiff relied  made  statements  in  hia 
cross-examination  which,  taken  by 
themselves,  tended  to  support  that 
theory.  But  his  testimony  as  a 
whole  made  it  reasonably  clear  that 
what  he  deducted  from  the  cash  re- 
ceipts was  not  the  bank  deposits 
alone,  but  a  sum  which  included  all 
the  cash  shown  by  the  books  to 
have  been  paid  out  in  any  way. 

The  situation  in  this  regard  is 
shown  by  this  extract  from  the 
cross-examination : 

You  go  to  work  to  see  how  much 
money  he  has  deposited  in  the  bank 
on  the  theory  that  all  the  cash 
which  he  has  received  has  been  de- 
posited in  the  bank? 

No;  on  the  theory  that  it  has 
been  deposited  in  the  bank  less  what 
he  has  paid  out. 

Now,  you  took  the  deposits  in  the 
bank  and  what  he  has  paid,  and 
what  does  that  show? 
;  $40,305.63. 

And  you  deduct  $40,305.63,  being 
the  amount  that  he  has  deposited 
in  the  bank  as  shown  by  his  deposit 
slips  and  pass  book,  from  $42,-093.- 
79,  and  you  conclude  that  the  dif- 
ference is  a  shortage  which  he  has 
appropriated.  Is  that  your  proposi- 
tion? 

Yes,  sir ;  that  is  my  pro2>osition. 
'    Now,  you  say  that  his  cash  book 


shows  items  of  cash  that  was  not 
deposited?  Did  I  understand  yoa  to 
say  that? 

.  No ;  I  don't  believe  I  did. 
Well,  does  it? 

His  cash  book  shows  items  in  this 
way  that  are  not  deposited — ^that  he 
has  received  $1,788.16  more  than  he 
has  deposited. 

But  how  do  you  know  that  all  the 
cash  that  he  has  received  has  been 
deposited  in  the  bank? 

It  has  not  been  all  deposited. 

Suppose  a  man  comes  in  with  a 
small  parcel  of  wheat  or  oats,  and 
he  pays  for  it  out  of  the  drawer 
from  cash  received.  That  never 
goes  into  the  bank? 

He  has  no  record  of  passing  it  out. 

Have  you  a  rec(Nxl  of  what  has 
been  paid  out? 

We  have  made  a  schedule  show- 
ing the  actual  cash  that  has  heea 
paid,  according  to  his  cash  book. 

In  the  redirect  examination  the 
witness  said:  "This  record  of  in- 
vestigation shows  the  cash  that  he 
paid  out  that  never  went  into  the 
bank.  If  a  man  came  along  and  sold 
something  for  cash,  and  he  paid  him 
cash  out  of  the  drawer,  he  has  made 
a  record  of  that.  We  have  the 
cash-book  pages  and  the  amounts 
that  he  has  taken  credit  for,  and  I 
have  given  him  credit  for  that  in 
the  deduction  amount." 

2.  The  other  item  of  shortage  np* 
on  which  the  judgment  was  based  is 
a  loss  of  $1,600,  made  by  the  manap 
ger  in  a  speculation  on  the  pork 
market  conducted  in  the  name  of 
the  grain  company,  the  transaction, 
however,  not  being  shown  upon  its 
books.  The  bond  executed  by  the 
defendant  undertook  to  reimburse 
the  plaintiff  "for  such  loss  of 
money,  securities,  and  the  personal 
property  belonging  to  or  in  the  pos- 
session of  the  employer  .  .  . 
which  the  employer  shall  have  sus- 
tained by  reason  of  any  act  or  acts 
constituting  larceny  or  embezzle- 
ment committed  by  the  employee." 
The  defendant  contends  that  the  aet 
of  the  employee  in  investing  the 
plaintiff's  money  in  a  losing  venture 
on  the  market  did  not  constitute 
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'embezzlement.  This  court  has  al- 
ready held  that  a  bond  indemnify- 
ing  an  employer  against  loss  due  to 
'the  "fraud  or  dishonesty"  of  an 
employee  "amounting  to  embezzle- 
ment" is  to  be  construed  as  covering 
acts  of  the  general  character  indi- 
cated ;  and  that  in  an  action  thereon 
it  is  not  necessary  to  a  recovery  to 
prove  embezzlement  with  technical 
accuracy.  Delaware  State  Bank  v. 
Colton,  102  Kan.  365,  170  Pac.  993; 
Vilm  Mill.  Co.  v,  Kansas  Casualty  & 
Surety  Co.  104  Kan.  790,  180  Pac 
782.  It  is  true  that  in  the  bond  now 
under  consideration  the  words 
"fraud  and  dishonesty"  do  not  ap- 
pear, and  the  phrase  "constituting 
embezzlement"  is  used  instead  of 
"amounting  to  embezzlement,"  so 
that  its  language  is  not  exactly  the 
same  as  that  passed  upon  in  the 
cases  cited.  However,  the  substan- 
tial similarity  of  the  question  in- 
volved is  shown  by  these  quotations 
from  the  opinions: 

"Without  regard  to  the  statutory 
definition  of  these  offenses  [larceny 
and  embezzlement],  the  facts  es- 
tablished by  the  evidence  justified 
the  conclusion  of  law  that  the  cash- 
j^s  conduct  amounted  to  embezzle- 
ment within  the  meaning  of  that 
term  as  used  in  the  bond.  To  hold 
otherwise  would  defeat  the  purpose 
for  which  the  bond  was  given  and 
the  premiums  accepted  by  the  sure- 
ty company.  We  think  the  term 
'embezzlement'  as  used  in  the  bond 
has  a  generic,  and  not  a  specific, 
meaning."  102  Kan.  868. 

"In  the  bond  the  defendant  un- 
dertook to  reimburse  the  plaintiff 
for  any  pecuniary  loss  which  it 
might  sustain  by  reason  of  the 
fraud  or  dishonesty  of  the  agent  in 
connection  with  the  duties  and 
obligations  of  his  position,  and,  in 
withholding  the  property  and 
money  of  the  plaintiff,  and  the 
fraudulent  appropriation  of  the 
same  to  his  own  use,  he  violated  his 
duty  and  obligation  to  the  plaintiff, 
which  substantially  amounted  to 
embezzlement  and  constitnted  a 
manifest  breach  of  the  fidelity 
bcmd."  104  Kan.  793. 
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As  used  in  this  connection,  "con- 
stituting embezzlement"  must  be 
regarded  as  essentially  the  equiva- 
lent of  "amounting  to  embezzle- 
ment." The  bond  is  to  be  inters 
preted  in  the  light  of  its  nature  as 
a  contract  of  insurance,  in  view  of 
its  purpose  as  such,  and  with  a  con- 
siderable degree  of  liberality  in  fa- 
vor of  the  insured  and  against  the 
insurer  by  reason 
of  its  having  framed  SSJ^fi^-VorSf 
the  contract.  A  SSS;"';,"?©"*" 
risk  fairly  within  its 
contemplation  is  not  to  be  avoided 
by  any  nice  distinction  or  artificial 
refinement  in  the  use  of  words. 
The  term  "embezzlement"  must  be 
deemed  to  have  been  U£^  in  its 
general  and  popular  sense,  rather 
than  with  specific  reference  to  the 
precise  definition  of  the  local  stat- 
ute. One  who  unlawfully  makes 
way  with  the  property  of  his  em- 
ployer intrusted  to  his  care  may  be 
an  embezzler,  even  althougli  he  de- 
rives no  personal  benefit  from  the 
transaction,  20  C.  J.  427-429  ;  9 
R.  C.  L.  1275,  1276.  The  manager 
claimed  that  in  the  pork  deal  he 
acted  with  the  advice  of  the  vice 
president  of  the  grain  company,  but 
the  court  obviously  disbelieved  his 
statement.  He  also  asserted  that 
he  had  previously  made  money  for 
the  company  by  hedging  on  wheat 
deals,  and  that  the  purpose  of  the 
pork  transaction  was  to  hedge 
against  loss  through  the  govern- 
ment fixing  the  price  of  wheat.  The 
trial  court  found  specifically  that 
the  company  had  no  knowledge  of 
any  such  speculation  in  wheat;  and 
selling  pork  for  future  delivery  in 
the  expectation  that  the  govern- 
ment would  likewise  regulate  its 
price  can  hardly  be  seriously  consid- 
ered as  a  justifiable  hedge  against  a 
loss  in  wheat. 

3.  The  application  to  the  defend- 
ant for  the  making  of  the  bond 
sued  upon  contained  a  warranty 
that  the  manager's  books,  accounts, 
and  securities  would  be  inspected 
and  audited,  and  the  outstanding  ac- 
counts verified  at  least  once  in  three 
months.  The  defendant  urges  that 
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if  the  books  had  been  audited  in  ac- 
cordance with  this  agreement  the 
plaintiff  would  necessarily  have  dis- 
covered at  once  that  the  manager 
had  been .  speculating  upon  grain 
futures;  that  if  it  did  not  make 
such  a  discovery  there  must  havie 
been  such  a  breach  of  the  warranty 
as  to  constitute  a  defense  to  the  ac- 
tion on  the  bond ;  and  that  if  it  did 
leAm  of  the  manager's  misconduct 
in  this  regard  its  failure  to  inform 
the  defendant  (as  the  contract  also 
required)  must  likewise  interpose  a 
bar  to  its- recovery.  It  was  shown, 
however,  that  a  meeting  of  the  di- 
rectors was  held  each  month,  at 
which  a  statement  was  submitted 
by  the  manager,  and  the  trial  court 
specificaMy  found,  upon  what  we  re- 
gard as  sufficient  evidence,  that  at 
least  once  in  every  three  months 
the  officers  made  an  examination  of 
his  books,  but  that  they  were  so 
kept  that  they  were  unable  to  as- 
certain the  real  condition  of  his  ac- 
counts," and  could  not  and  did  not 
discover  any  misappropriation  until 
about  the  time  of  his  discharge. 
These  considerations  sufficiently  dis- 
pose of  the  contention  referred  to. 
The  warranty  in  question  cannot 
fairly  be  construed  as  requiring  a 
periodical  examination  by  an  expert 
accountant,  or  by  anyone  who,  from 
an  inspection  of  the 
SdrirK^*"  books,  could  be  cer- 
innnrptioK  of  tain  of  detecting 
any  misappropria- 
tion of  funds.  14 
B.  C.  L.  1150;  Prosser  Power  Co.  v. 
United  States  Fidelity  &  G.  Co.  73 
Wash.  304,  132  Pac.  48.  In  behalf 
of  the  defendant  it  is  urged  that  the 
plaintiff  must  have  known  that  the 
manager  was  speculating  in  wheat. 
The  trial  court,  however,  found  to 
the  contrary,  and  the  question  was 
one  of  fact.  Moreover  a  distinction 
might  be  drawn  between  hedging 
with  respect  to  wheat  on  hand,  and 
held  for  want  of  cars  in  which  -to 
ship  it,  and  a  pure  gambling  trans- 
action in  pork. 

4.  The  bond  insured  the  plaintiff 
only  against  such  losses  as  should 
be  discovered  "within  ^x  monthis 
after  the  expiration  or  cancelatidm 


books— 


of  this  bond,  or  any  renewal  thereof, 
or,  in  case  of  the  death,  resignation, 
or  removal  of  the  employee  prior  to 
such  expiration  or  cancelation,  then 
within  six  months  after  such  death, 
resignation,  or  removal."  The  bond 
was  given  May  16,  1914,  covering  a 
period  of  one  year,  and  was  renewed 
several  times,  the  last  renewal  ex- 
piring May  15,  1918.  One  of  the 
plaintiff's  witnesses  testified  that 
Biesemeyer  was  discharged  in  April, 
1918.  A  final  ground  upon  which  a 
reversal  is  asked  is  that  the  em^- 
ployer*s  loss  was  not  discovered 
within  six  months  of  that  time. 
The  basis  of  this  contention  is  an 
allegation  in  the  petition  in  these 
words :  "That  plaintiff  did  not  dis- 
cover said  abstractions  of  its  money 
and  the  wrongful  taking  thereof  by 
said  Biesemeyer  and  the  full  nature 
thereof  until  about  the  middle  of 
December,  1918,  when  plaintiff 
caused  its  books  ,  and  accounts  kept 
by  said  Biesemeyer  to  be  audited  by 
one  John  A.  Grant,  an  auditor  em- 
ployed by  plaintiff  when  plaintiff 
learned  for  the  first  time  of  the  na- 
ture and  amount  of  said  claim,  and 
of  the  nature  and  amount  of  said 
sums  80  wrongfully  appropriated 
and  converted  by  said  Biesemeyer." 

There  was  evidence  that  in  May, 
1918,  the  existence  of  &  shortage 
was  suspected  and  an  expert  ac- 
countant was  employed  to  examine 
the  books  for  that  reason ;  that  the 
pork  transaction  was  discovered  in 
this  month  and  acknowledged  by 
Biesemeyer  in  the  following  Octo- 
ber, in  which  month  the  first  report 
of  the  accountant  was  made;  that 
the  full  report  of  the  final  result  of 
the  examination  was  made  in  the 
following  December.  The  allegation 
quoted  from  the  petition  may  rea- 
sonably be  interpreted  as  meaning 
merely  that  the  exact  amount  of  the 
shortage  was  not  finally  detennined 
until  December.  No  point  appears 
to  have  been  made  by  the  defendant 
in  Uie  district  court  with  respect  to 
this  feature  of  the  case.  The  an- 
swer contained  an  allegation  that 
May,  1918,  the  plaintiff  informed 
Biesem^er  ot- W  the  >ikhdiiagrt 
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which  were  afterwards  set  out  in 
the  petition.  The  requirement  that 
the  loss  occasioned  to  the  employer 
(or  should  be  discov-" 
«iacoTcrr  ©f  ered  before  the  ex- 
"*  ,   piration     of  six 

iaonths  after,  the  discharge  of  the 
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employee  is  suffid! 
fact  of  the  existi 
age  becoming  id 
time,  although  f 
may  not  have  be< 
til  later. 
The  judgment  t 


ANNOTATION. 
What  amomitt  to  embexdemeiit  or  lareaqr  wilUa  ft 


L  Generally/ 1498. 

II.  Acts  amouRting*  to  larceny  or  em- 

beizlement,  14M. 
III.  Acts  not '  amounting  to  larceny  or 
embenlement,  149B. 

/.  Generally. 

It  seems  to  be  conceded  that  a 
fidelity  bond  conditioned  to  indemnify 
the  employer  againgt  larceny  or  em- 
bezzlement by  the  bonded  employee 
does  not  cover  acts  of  mere  negligence 
or  bad  judgment.  See  the  cases  cited 
infra  in  subd.  III.  There  is,  however,  a 
conflict  of  opinion  as  to  whether  such 
a  bond  covers  dishonest  acts  of  the 
Employee  which  do  not  constitute  the 
precise  technical  olfense  of  larceny 
«r  embezzlement.  In  some  cases  it 
ifias  been  held  that  the  bond  covers 
only  those  acts  which  amount  to  one 
of  the  crimes  named.  Guarantee  Co. 
uf  N.  A.  V.  Mechanics'  Sav.  Bank  & 
T.  Co.  (1900)  40  C.  C.  A.  542,  100  Fed. 
659;  Williams  v.  United  States  Fideli- 
ty &  G.  Co.  (1907)  105  Md.  490,  66 
Atl.  495;  Farmers  State  Bank  v.  Title 
Guaranty  &  J.  (io.  (1908)  133  Mo.  App. 
705,  113  S.  W.  1147;  Granger  v.  Empire 
State  Surety  Co.  (1909)  132  App.  Div. 
437.  116  N.  Y.  Supp.  973;  Reed  v.  Fi- 
delity &  C.  Co.  (1899)  189  Pa.  597,  42 
Atl.  294.  And  see  Milwaukee  Theater 
Co.  V.  Fidelity  &  C.  Co.  (1896)  92  Wis. 
.412,  66  N.  W.  360.  ' 

Other  cases  have  taken  the  view 
.that  the  terms  "larceny"  and  "embez- 
zlement" are  used  in  a  fidelity  bond 
.in  a  broad  sense,  covering  any  fraudu- 
lent appropriation  of  the  property  of 
the  employer, '  though  it  may  not 
amount  to  a  crime.  Fidelity  &  D.  Co. 
V.  Colorado  Ice  &  Storage  Co.  (1909) 
.45  Colo,  443,  103  Pac.  383;  American 
Bonding  &'  V,  Co.  v.  New  Amster- 


dam Casualty  Co.  < 
33;  Champion  Ice 
age  Co.  V.  America 
(1903)  115  Ky.  86! 
366,  75  S.  W.  197; 
States  Fidelity  & 
Ohio  St.  267,  99  K 
Alabama  Fidelity  I 
Penny  Sav.  Bank  ( 
76  So.  lOS;  Illin 
Donaldson  (1918) 
667. 

'  In  Fidelity  &  D. 
&  Storage  Co.  (C 
said:   "We  are  fu: 
that,  in  a  civil  act 
Instruction  which 
tiff  to  make  out 
ponderance  of  the 
embezzlement  or  1 
sufficient,  andj  c( 
poses  for  which  si 
are  made,  the  t 
'embezzlement/  a 
intended  to  mean 
sense,  and  that  j 
refuse  to  give  in; 
substance,  requii 
establish  this  fai 
able  doubt,  as  in 
that  the  proper 
language  of  the  < 
application  and  0 
not  contemplate 
aary,  in  order  to 
tion,  that  the  evi 
ficient  in  all  res] 
conviction  of  the 
nal  case." 

It  has  been  he 
the  stipulation 
guaranteeing  the 
sustained  throuj 
fraud  of  the  em 
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larceny  or  embezzlement,  the  qualify- 
ing phrase,  "amounting  to  larceny  or 
embezzlement."  qualifies  only  the  word 
'fraud"  and  not  the  word  "dishon- 
esty," and  that,  therefore,  the  bond 
covers  acts  which  are  not  technical- 
ly larceny  or  embezzlement,  provided 
they  are  dishonest.  City  Trust,  S.  D. 
&  Surety  Co.  v.  Lee  (1903)  204  111.  69, 
68  N.  E.  485,  wherein  the  court  said: 
"The  loss  guaranteed  was  that  sus- 
tained by  the  appellee  through  the 
dishonesty  or  any  act  of  fraud  of 
Morrow  amounting  to  larceny  or  em- 
bezzlement, and  it  is  argued  ^at  the 
conversion  of  the  rents  collected  by 
Morrow  did  not  amount  to  larceny  or 
embezzlement,  under  the  authority  of 
McElroy  v.  People  (1903)  202  111.  473, 
66  N.  E.  1058,  14  Am.  Crim.  Rep.  331, 
as  he  had  an  interest  in  the  funds  to 
the  extent  of  his  commissions,  hence 
it  is  said  there  could  be  no  recovery 
on  .  the  bond.  We  do  not  agree  with 
such  contention,  as  we  think  it  clear 
the  phrase,  'amounting  to  larceny  or 
embezzlement,*  does  not  qualify  the 
word  'dishonesty,'  and  that  the  appel- 
lant is  liable  upon  the  bond  for  any 
financial  loss  sustained  by  the  appel- 
lee through  the  dishonesty  of  Morrow, 
even  though  the  conversion  of  the 
rents  ccdlected  by  him  to  his  own  use 
would  not  s^bject  him  to  an  indict- 
ment and  conviction  for  larceny  or 
embezzlement.  It  is  apparent  the  ap- 
pellee, by  the  bond,  sought  to  protect 
himself  from  financial  loss  from  the 
dishonesty  of  Morrow  even  though  the 
act  by  which  the  loss  was  occasioned 
was  not  criminal.  The  bond  waa  pre- 
pared by  the  appellant,  and  under  a 
well-settled  rule  of  construction  will 
be  most  strongly  construed  against  it, 
and  in  our  view  was  intended  to  pro- 
tect appellee  from  financial  loss  from 
just  such  dishonest  acts  of  Morrow, 
namefy,  the  failure  to  account  for  and 
pay  over  rents  collected,  as  the  proof 
in  this  record  shows  him  to  have  been 
guilty  of,  and  the  fact  that  he  could 
not  be  convicted  of  larceny  or  embez- 
zlement for  the  conversion  of  said 
rents  will  not  relieve  the  appellant 
from  liability  on  the  bond." 

Although  not  technically  embez- 
zlement, it  ia  fraud  and  dishonesty 


amounting  to  embezzlement,  as  the. 
meaning  of  that  expression  must  be 
taken  in  a  policy  of  fidelity  insurance,,' 
for  a  bank  cashier  to  cause  his  checks 
and  a  small  note,  totaling  $16,674,  to 
be  certified  as  accepted  by  tiie  ledgmi 
keeper  of  the  bank,  thtf  cashier  hav- 
ing no  deposit  balance. '  London  Guar- 
antee &  Acci.  Co.  v.  Hochelaga  Bank, 
Rap.  Jud.  Quebec  S  B.  R.  25,  where- 
in the  court  said:  "In  the  next  place 
the  appellant  pretends  that  under 
the  terms  of  the  policy  it  is  not  re- 
sponsible for  the  losa  of  $16,674 
sustained  by  the  bank  from  Paresfe 
having  caused  his  chedu  and  13m 
small  note  for  9260  to  be  accepted  by 
the  ledger  keeper.  Its  pretension  is 
that  it  is  only  answerable  for  losses 
resulting  from  the  fraud  or  dishon- 
esty of  Parent  amounting  to  embez- 
zlement, and  that  the  obtaining  of  this 
sum  in  the  manner  mentioned  did  not 
constitute  an  embraslement.  It  is 
true  that,  technically  speaking,  the 
obtaining  of  this  money  by  the  device 
used  by  Parent  did  not  constitute  the 
crime  of  embezzlement.  The  terms 
of  the  policy  are  that  the  appellant 
would  make  good  and  reimburse'  to 
the  bank,  to  the  extent  of  the  sum  of 
tlO.O(M).  such  pecuniary  loss  as  might 
be  sustained  by  the  bank  by  'reason 
of  fraud  or  dishonesty  amounting  to 
iembezzlement  on  the  part  of  Parent 
in  connection  with  his  duties.'  These 
words  have  to  be  taken  in  their  ordi- 
nary or  vulgar  sense,  as  otherwise  the 
words  fraud  or  dishonesty'  are  with- 
out effect,  and  should  not  have  been 
used.  We  can  apply  here  the  rules  to 
be  found  in  articles  1014  and  1016  of 
the  Civil  Code:  'When  a  clause  is 
susceptible  of  two  meanings,  it  must 
be  understood  in  that  in  which  it  may 
have  some  effect  rather  than  in  that 
in  which  it  can  produce  none,'  and 
'expressions  susceptible  of  two  mean- 
ings must  be  taken  in  the  sense  which 
agrees  best  with  the  matter  of  the 
contract*  We  have,  therefore,  to  see 
what  in  popular  parlance  is  under- 
stood by  the  word  'embezzlement.'** 

JI.  Ada  amounting  to  Mareenif  or  ant- 
hezzlement. 

It  has  been  held  tiuit  an  emplojee 


Digitized  by 


Google 


ANNO.— FIDEUTY  BOND— EMBEZZLEMENT— LARCENY.  M96 


enga^d  In  the  collection  or  receiving 
of  money  belonging  to  his  employer, 
who  fails  to  account  for  the  money 
so  collected  or  received,  is  guilty  of 
larceny  or  embezzlement  within  the 
meaning  of  a  fidelity  bond. 

AlaboMMw — ^Illinois  Surety  Co. 
Donaldson  (1918)  202  Ala.  188,  79 
So.  667. 

Colorado.^ — Fidelity  &  D.  Co. 
Colorado  Ice  &  Storage  Co.  (1909)  46 
Colo.  443,  103  Fac.  383. 

Illinois.— City  Trust.  S.  D.  &  Surety 
Go.  T.  Lee  (1903)  204  111.  69,  68  N.  E. 
486,  affirming  (1903)  107  III.  App.  263; 
American  Bonding  &  T.  Co.  v.  New 
Amsterdam  Casualty  Co.  (1906)  126 
111.  App.  33;  National  L.  Ins.  Go.  v. 
Title  Guaranty  ft  Surety  Co.  (1914) 
186  III.  App.  221. 

Kentucky. — Champion  Ice  Mfg.  & 
Cold  Storage  C^.  v.  American  Bond- 
ing ft  T.  Co.  (1903)  115  Ky.  863,  103 
Am.  St  Rep.  356,  75  S.  W.  197; 
United  States  Fidelity  ft  6.  Co.  v. 
Overstreet  (1905)  27  Ky.  U  Rep.  248, 
84  S,  W.  764. 

Maryland. — American  Bonding  ft 
T.  Co.  V.  Milwaukee  Harvester  Co. 
(1900)  91  Md.  738.  48  Atl.  72. 

New  York.— Granger  v.  Empire 
State  Surety  Co.  (1909)  132  App.  Div. 
437,  116  N.  Y.  Supp.  973. 

"Where  the  oflScers  of  an  insaranee 
company,  on  declaring  the  accounts  of 
a  general  agent,  discovered  a  short- 
age, which  was  admitted  by  the  agent, 
who  stated  that  the  amount  of  the  ad- 
mitted shortage  covered  all  collec- 
tions up  to  the  time  of  the  examina- 
tion, whereas  the  actual  collections 
were  f2,000  in  excess  of  that  amount, 
it  was  held  that  a  felonious  intent  on 
the  part  of  the  agent  was  shown,  with- 
in a  fidelity  policy  protecting  the 
company  against  larceny  or  embezzle- 
ment on  the  part  of  the  company." 
National  L.  Ins.  Co.  v.  Title  Guaranty 
ft  Surety  Co.  (IlL)  supra. 

By  the  terms  of  the  bond  involved 
in  American  Bonding  ft  T.  Co.  v.  New 
Amsterdam  Casualty  Co.  (1906)  126 
IIL  App.  33,  the  bonding  company 
agreed  to  indemnify  the  employer  for 
loss  sustained  by  acts  of  fraud  or  dis- 
honesty amounting  to  larceny  or  em- 
besxlement  committed  by  an  ouployee 


while  in  the  performance  of  his  du- 
ties. The  employee  collected  certain 
premiums  which  belonged  to  the  em- 
ployer, for  which  he  failed  to  account. 
It  was  held  that  the  acts  were  within 
the  terms  of  the  bond,  and  the  bond- 
ing company  was  liable.  And  «ee 
Granger  v.  Empire  State  Surety  Co. 
(N.  Y.)  supra,  wherein  the  same  rule 
was  applied  under  a  similar  state  of 
facts. 

In  Illinois  Surety  Co.  v.  Donaldson 
(Ala.)  supra,  it  appeared  that  a  sure- 
ly company  bound  itself  to  indemnify 
the  employer  for  any  act  of  larceny 
or  embezzlonent  of  an  employee 
whose  duty  it  was  to  collect  insurance 
premiums  on  a  commission  amount- 
ing to  20  per  cent  of  the  premium.  The 
employee  converted  a  whole  premium 
to  his  own  use.  The  court  held  the 
surety  company  to  be  liable. 

In  American  Bonding  ft  T.  Co.  v. 
Milwaukee  Harvester  Co.  (Md.)  su- 
pra, the  bond  in  suit  purported  to 
indemnify  the  plaintiff  against  any 
loss  resnlting  from  any  fraudulent 
or  dishonest  acts  of  his  agent  amount- 
ing  to  larceny  or  embezzlement  The 
agent's  duty  was  to  collect  money  for 
his  principal  from  certain  debtors. 
Daring  the  period  covered  by  the  bond 
the  agent  collected  money  which  he 
turned  over  to  the  principal,  but  di- 
rected that  the  money  be  applied  to 
accounts  which  he  had  collected  for 
his  principal  prior  to  the  giving  of 
the  bond,  and  the  proceeds  of  which 
he  had  converted  to  his  own  use.  It 
was  held  that  the  acts  constituted 
embezzlement,  and  the  bonding  com- 
pany was  held  to  be  liable  under  the 
bond. 

tt  was  held  In  United  States  Fi- 
delity ft  G.  Co,  V.  Overstreet  (Ky.) 
supra,  that  a  bond  indemnifying 
against  loss  by  fraud  or  dishonesty  of 
the  employee  amounting  to  larceny  or 
embezzlement  covered  acts  of  an  ad- 
vertising solicitor  in  failing  to  turn 
over  and  account  for  amounts  col- 
lected by  him  on  contracts  for  tiie 
newspaper. 

Where  a  bookkeeper  is  authorized 
to  fill  out  and  cash  checks,  but  not  to 
sign  them,  his  act  in  drawing  money 
from  the  bank  by  check  and  failing 


i 

Digitized  by  Google 


149« 


AMERICAN  LAW  REPORTS.  ANK0TAT£X>.- 


[16  AX.R. 


to  turn  over  or  account  therefoir  Is  an 

Act  of  dishonesty  or  fraud  amounting 
to  embezzlement  within  the  purview 
of  those  terms  in  a  fidelity  bond. 
Champion  Ice  Mfg.  &  Cold  Storage  Co. 
V.  American  Bonding,  &  T.  Co.  (1903) 
llS>Ky.  863.  103  Am.  St.  Rep.  366.  75 
S.  W.  197,  wherein  the  court  said: 
fThere  can  be  no  doubt,  under  ther 
evidence  In  this  case,  but  that  Weit- 
kamp  was  authorized  by  appellant, 
and  that  it  was  a  part  of  his  duty, 
to  receive  money  due  it  from  its  cus- 
tomers, and  to  draw  money  from  the 
bank  in  which  appellant's  account 
ms  kept;  and  it  was  also  his  duty  to' 
account  to  appellant  fdr-'the  moneys' 
thus  received.  His  failure  to'  do  so 
was  dishonest  and  fraudulent,  and. 
in  fact,  constituted  an  act  of  embez- 
zlement; and,  for  the  loss  resulting 
to  his  employer  thereby,  appol lee's 
liability  is  fixed  by  the  terms  of  the 
bonds." 

(  In  Fidelity- &  D.  Co.  v..  Colorado  <Ice 
ft  Storage  Co.  (1909)  4&  Colo.  44S, 
103  Pac.  383,  it  appeared  that  the 
bonding  company  agreed  to  indemnify 
the  employer  again&t  any  loss  Oc- 
casioned by  the  larceny  or  embezzle- 
ment of  one  who  was  employed- to  col- 
llect  money.  It  was  shown  that  the 
employer  was  short  a  certain-sum  of 
money  in  his  accounts. '  The  company 
Wiis  held  to  be  liable.  ■ 

Likewise,  it  has  been  held  that 
Where  an  employee  fraudulently  mis- 
ftppropriates,  or  assists  in  misappro- 
priating, funds  or  property  belonging 
to  his  employer,  he  is  guilty  of  lar- 
ceny or  embezzlement  within  the' 
meaning  of  a  fidelity  bond. 

Florida. — National  Surety  Co.  v. 
Williams  (1&17)  —  Fla.  t-;  77  So. 
312. 

Illinois.— Tonsor  v.  Fidelity  &  D. 
Co.  (1910)  158  III.  App.  615. 

Kansas.— Delaware  State  Bank  v. 
Cotton  (1918)  102  Kan.  365,  170  Pac. 
992;  Vilm  Mill.  Go.  v.  Kansas  Casual- 
ty ft  Surety  Co.  (iai9)  104  Kan.  790. 
180  Pac.  782.  And  see  the  reported 
case  (Mitchell  Grain  &  Supply  Go: 
^.  Maryland  Casualty  'Co.  ante. 
1488). 

\  New  York.— J.  W.  Matthews  &  Co. 
V.  Employers'  Liability  Aseur.  Gorp. 


(1908)  127  App.  Div.  19B.  Ill  N.  Y; 

Supp.  76,  affirmed  without  opinion  io 

(1909)  195  N.  Y.  593,  89  N.  E.  1102. 
Ohio.— Livingston  v.  Fidelity  &  D. 

Co.  (1905)  27  Ohio  C.  C.  662;  Rankin 
V.  United  States  Fidelity  &  G.  Co. 
(1912)  86  Ohio  St.  267,  99  N.  E.  814. 

-  Oklahoma. — Oklahoma  Sash  ft  Door 
Co.  V.  American  Bonding  Co.  (1916) 

—  Okla.  — ,  163  Pac.  1151. 
Texas.— Griffin  v.  Zuber  (1908)  62 

Tex.  Civ.  App.  288,  113  S.  W.  961, 

Wisconsin. — Goldman  v.  Fidelity  & 
D.  Co.  (1905)  125  Wis.  390,  104  N:  W.- 
80. 

Canada. — London  Guarantee  ft  Acci. 
Go.  V.  Hochelaga  Bank  (1898)  Rap. 
Jud.  Quebec  8  B.  R.  2S.  - 

Thus,  in  National  Surety  Co.  v.  Wit-' 
Hams  (Fla.)  supra,  the  bond  in  suit 
stipulated  that  the  surety  company 
should  make  good  the  losses  of  the 
bank  resulting  from  any  act  of  fraud 
and  dishonesty,  including  larceny  or 
embezzlement,  etc.,  of  its  cashier.  The 
oaahier  purchased  ehareis  of  stock  in 
a  certain  companjr  with  the  funds  of 
the  bank,  and  placed'liis  note,  which 
was  valueless,  in  the  bank  for  the 
funds  he  had  used  in  purchasing  the 
stock,  and  as  a  result  the  bank  sus- 
tained a  loss.  The  Court  held  the 
surety  company  to  be  liable,  saying: 
*^here  it  is  proven  that  a  cashier  of 
a  bank  haa  'loaned'  to  himself,  with- 
out authority,  excessive  amounts  of- 
the  bank's  funds,  without  taking  se- 
curity therefor,  and  that  his  bills  re- 
ceivable are  considerably  less  in  their 
aggregate  amount  than  his  bills  re- 
ceivable account  carried  on  the  books 
of  the  bank,  it  cannot  be  said  that  it 
has  not  been  proven  that  he  misap- 
propriated the  funds  of  the  ban^. 
The  fact  that  he  placed  his  worthless 
notes  in  the  bank  for  the  amount  of 
the  funds  used  or  taken  by  him  does 
not  affect  the  substance  of  the  trans- 
action, nor  change  its  real  character." 

So,  where  the  cashier  of  a  bank  ap- 
propriates rents  and  securities  of  the' 
bank  to  his  own  use,  he  is  gailty  of 
embezzlement  within  the  meaning  of 
a  fidelity  bond  given  to  indemnify  the* 
bank  against  loss  occasioned  by  the 
fraud  or  dishonesty  of  the  cashier! 
amounting  to  larceny  or  embeEzl««r 
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went  Delaware  State  Bank  t.  CoU 
ton  (Kan.)  supra. 

.  A  postmaster  who  fails  to  account 
for  money-order  funds  and  postage 
stamps  is  guilty  of  embezzlement  as 
defined  by  the  laws  of  the  United 
States,  so  as  to  hold  a  surety  company 
on  a  bond  given  to  indemnify  certain 
sureties  of  the  postmaster  for  any 
losses  sustained  by  reason  of  any  act 
of  larceny  or  embezzlement  committed 
by  the  postmaster  in  the  discharge  of 
bis  duties.  Griffin  t.  Zuber  (Tex.) 
supra. 

.  In  Rankin  v.  United  States  Fidelity 
&  G.  Go.  (Ohio)  supra,  it  appeared 
that  the  cashier  of  a  bank,  by  virtue 
of  an  agreement  between  himself  and 
a  third  person*  certified  as  good  cer- 
tain valuless  checks  of  the  third  per- 
son, from  which  he  derived  a  financial 
benefit.  The  transaction  resulted  in 
a  loss  to  the  bank.  It  was  held  that 
for  such  acts  the  fidelity  company 
was  liable  upon  a  bond  to  indemnify 
the  bank  for  losses  resulting  from 
fraud  or  dishonesty  of  the  cashier 
amounting  to  larceny  or  embezzle- 
ment. 

The  issuance  by  a  bank  cashier  of 
checks  as  loans  to  fictitious  persons, 
and  the  use  of  the  funds  derived 
therefrom,  is  embezzlement  within 
the  meaning  of  a  fidelity  bond.  Liv-. 
ingston  v.  Fidelity  &  B.  Co.  .(1905) 
27  Ohio  a  C.  662,  wherein  the  court 
described  the  acts  of  the  employee  as 
follows:  "BlodVs  plan  of  operation 
was  to  buy  cheap  vacant  lots  in  Cleve- 
land under  divers  fictitious  names, 
and  in  the  same  names  to  apply  to  his 
company  for  loans  wherewith  to  erect 
buildings  thereon.  His  board  of  di- 
rectors granted  the  loans,  on  his 
recommendation,  and  issued  checks 
therefor  to  the  order  of  the  fictitious 
applicants.  Blodt  was  intrusted  with 
these  checks,  and  it  was  his  duty  to 
see  to  their  application  to  the  in- 
tended purposes,  according  to  the 
.  usual  custom  of  building  and  loan 
associations.  Blodt,  however,  col- 
lected or  deposited  the  checks  for  his 
own  behoof,  after  indorsing  them  in 
the  names  of  the  fictitious  payees." 

For  a  bank  cashier  to  substitute  $5 
|>ank.  notes  for  $10  notes  in  making 


up  bundles  of  currency,  thus  eiEtnaott 
ing  $8,140  from  the  bundles;  but  le&yi 
ing  thein.  of  the  correct  ^cjkness 
is  fraud  and  dishonesty  amounting  t4 
embezzlement,  within  the  terms  of  a 
policy  of  guaranty  insurance*.  Lon-: 
don  Guarantee  &  Acci.  Co.  v.-  Hochei 
laga  Bank  (1893)  Rap.  Jud.  Quebec 
3  B.  H.  26.  ) 

In  the  -reported  case  .  (Mitchell 
Gbain  &  Supply  Ck>.  v.  MarVlanq 
CASUALfY  Co.  ante,  1488)  it  is  held 
that  the  act  of  an  employee  in  specu-) 
lating  in  the  pork  market  with  money 
of  his  employer  without  his  knowl-( 
edge,  whereby  a  loss  occurred,  waq 
embezzlement  of  the  employer's  money 
within  the  meaning  of  a  fidelity  bond. 

For  a  salesmui  to  deduct,  from 
moneys  collected  by  him  for  his  emi 
ployer,  the  amount  of  false  claims  o£ 
shortages  in  salary,  is  larceny,  and  i& 
an  act  covered  by  his  fidelity  bond 
stipulating  to  bind  the  obligors  for 
losses  occasioned  by  his  fraud  or  dis-^ 
honesty  amounting  to  embezzlement 
or  larceny.  J.  W.  Matthews  &  Go.- 
V.  Employers'  Liability  Asaur.  Gorp; 

(1908)  127  App.  Div.  195,  111  N.  Yi 
Supp.  76,  affirmed  without  opinion  in 

(1909)  195  N.  Y.  593,  89  N,  E.  1102; 
wherein  it  was  said:  "The  findings 
of  fact  sufficed  to  support  the  legal 
conclusion  of  larceny  under  the  law 
of  this  state.  Section  628  of  our  Fe- 
nal  Code  makes  it  larceny  for  an  agent 
or  servant  to  appropriate  to  his  own 
use  any  money  or  property  which  he 
has  in  his  possession  as  such  agent  or 
servant,  'with  the  intent  to  deprive  or 
defraud  the  true  owner  of  his  prop- 
erty or  of  the  use  and  benefit  thereof.' 
Section  548  provides  that  it  is  a  a^uffi- 
cient  defense  that  the  'property*  was 
'appropriated  openly  and  avowedly 
under  a  claim  of  title  preferred  in 
good  faith,  even  though  such  claim  is 
untenable.'  But  the  referee  found  on 
sufiicient  evidence  that  the  appropriaH 
tion  in  this  case  was  in  bad  faith. 
Moreover,  such  appropriation  did  not 
come  under  this  latter  provision.  The; 
money  was  not  appropriated  under  a 
claim  of  title,  but  under  a  claim  of 
indebtedness  by  the  plaintiff  to  the 
agent;  and  it  is  provided  by  the  last 
sentence  of  this  same  section,  that  the 
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said  section  'shall  not  excuse  the  re- 
tention of  the  property  of  another  to 
offset  or  pay  demands  held  against 
him:**  ' 

For  an  employee  to  raise  pay-roll 
checks '  Is  embeczlement  within  the 
meaning  of  that  term  as  used  in  a 
fidelity  bond.  Oklahoma  Sash  &  Door 
Co.  V.  American  Bonding  Co.  (1916) 
—  Oya,  — ,  153  Pac.  1161.  In  that 
case  it  was  said :  "The  petition  then 
sets  out  in  detail  in  what  the  defalca- 
tion consisted,  part  in  depositing  in 
the  bank  a  less  amount  than  the  cash 
book  showed  he  should  have  de- 
posited, and  also  contained  the  fol- 
lowing: 'Raised  pay-roll  checks/ — 
and  set  out  a  number  of  instances  in 
which  the  bookkeeper  had  raised  the 
pay-roll  checks,  appropriating  to  him- 
self the  difference.  We  think  this  suf- 
ficiently alleges  embezzlement." 

In  Tonsor  v.  Fidelity  &  D.  Go. 
(1910)  168  111.  App.  616,  it  was  held 
that  if  the  person  to  secure  whose 
fidelity  the  bond  is  given  takes  money 
with  a  felonious  intent  to  convert  it 
to  his  own  use,  it  is  larceny  within 
the  meaning  of  a  bond  securing  the 
employer  against  loss  for  any  act 
amounting  to  larceny  or  embezzle- 
ment. 

The  withholding  of  money  and  proi>< 
erty  of  an  employer  by  an  employee, 
and  fraudulently  appropriating  the 
same  to  his  own  use,  amount  to  em- 
bezzlement within  the  meaning  of  a 
fidelity  bond  given  to  reimburse  the 
emplosrer  for  any  loss  sustained  by 
reason  of  the  fraud  or  dishonesty  of 
an  employee  amounting  to  larceny  or 
embezzlement.  VilAi  Mill.  Co.  v.  Kan- 
sas Casualty  &  Surety  Go.  (1919)  104 
Kan.  790,  ISO  Pac.  782. 

It  was  held  in  Goldman  v.  Fidelity 
&  D.  Go.  (1906)  125  Wis.  390,  104  N. 
W.  80,  that  where  an  agent  who  was 
Intrusted  with  goods  and  money  be- 
longing to  his  principal  failed  to  ac- 
count for  all  the  goods  and  money 
coming  into  his  possession,  he  could 
properly  be  found  guilty  of  embezzle- 
ment within  the  meaning  of  a  fidelity 
bond  given  to  reimburse  the  principal 
for  losses  resulting  by  an  act  of  lar- 
ceny or  raibezzlement  on  the  part  of 
the  agent 


ill.  Acta  not  amoutOitiir  to  laroeny  vr 

embexxlemetU. 

It  has  been  held  tiiat  an  employee 
who  becomes  indebted  to  his  employer 
through  mistake  or  carelessness,  or 
by  using  funds  of  the  employer  for 
his  personal  use  with  no  intent  to  de- 
frauc^  is  not  guilty  of  embezzlement 
within  the  meaning  of  a  fidelity  bond. 
Monongahela  Goal  Go.  t.  Fidelify  & 
D.  Co.  (1899)  36  C.  C.  A.  444,  94  Fed. 
732,  writ  of  certiorari  denied  in 
(1899)  175  U.  S.  727.  44  L.  ed.  339, 
20  Sup.  Ct.  Rep.  1023;  United  States 
Fidelity  ft  G.  Co.  v.  Bank  of  Bates- 
ville  (1908)  87  Ark.  348,  112  3.  W. 
957;  United  States  Fidelity  ft  6.  Co. 
V.  Overstreet  (1906)  27  Ky.  L.  Rep. 
248,  84  S.  W.  764;  Williams  v.  United 
States  Fidelity  &  G,  Co.  (1907)  105 
Md.  490,  66  Atl.  495;  Dixie  F.  Ins.  Co, 
v.  Nelson  (1913)  128  Tenn.  70,  157  S. 
W.  416;  Milwaukee  Theatre  Co,  v. 
Fidelity  ft  C.  Co.  (1896)  92  Wis.  412, 
66  N.  W.  360. 

Thus,  in  United  Stetes  Fidelity  ft  G. 
Co.  v.  Bank  of  Batesville  (1908)  87 
Ark.  848,  112  S.  W.  967,  the  court  held 
that  the  use  of  certain  funds  for  per- 
sonal expenses,  by  a  bank  employee, 
was  not  proved  to  be  an  act  of  fraud 
or  dishonesty  amounting  to  larceny  or 
embezzlement,  by  evidence  which  the 
court  outlined  as  follows:  'The  evi- 
dence shows  that,  commencing  in  May, 
1903,  and  continuing  up  to  the  time 
his  employment  was  terminated  in 
1904^  Smith  drew,  on  his  account  as 
agent  in  the  Bank  of  Yellville.  checks 
in  favor  of  various  parties.  The  ag- 
gregate amount  of  these  checks  was 
$817.63.  Smith  attempts  to  account  for 
these  amounts.  He  accounts  for 
about  one  half  of  it  as  being  used  in 
the  business  of  the  company,*and  the 
remainder  seems  to  have  been  used 
for  his  own  personal  expenses  and  for 
the  purchase  of  some  jewelry>  The 
record  does  not  disclose  that  the  rest 
of  the  money  found  to  be  due  the  bank 
by  Smith  has  been  accounted  for  in 
any  way.  The  bank  contends  that  the 
fact  of  Smith  drawing  these  checks 
on  this  account  as  agent  at  the  Bank 
of  Yellville  is  evidence  of  approprift- 
tion  of  its  funds,  amounting  to  lar- 
ceny and  embezzlement  nnder  tiie 
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terms  of  the  bond.  The  plaintiff  bank 
and  the  Bank  of  Yellville  during  this 
period  exchanged  statements  accord- 
ing to  the  usual  course  of  business. 
A  comparison  of  the  monthly  state- 
ment received  by  the  plaintiff  bank 
from  the  Bank  of  Yellville  with  that 
received  from  Smith  at  the  end  of  the 
month  would  have  disclosed  what 
items,  if  any,  Smith  had  drawn  and 
not  used  in  the  business  with  which 
he  was  intrusted.  Smith  made  no  at- 
tempt to  conceal  these  amounts,  or  the 
fact  that  he  drew  on  his  agent's  ac- 
count in  favor  of  the  various  p^sons. 
A  comparison  of  these  checks  or 
drafts  with  the  time  checks  would 
have  disclosed  whether  or  not  they 
were  given  in  discounting  the  amounts 
to  become  due' the  laborers;  for  the 
time  checks  given  the  laborer  con* 
tained  his  name  and  the  amount  due 
him  on  pay  day.  A  checking  up  with 
Smith  of  his  ^ense  account  would 
have  shown  whether  these  checks 
were  a  part  of  it  He  was  allowed  to 
draw  on  his  account  as  agent  for  its 
expense  fund,  and  was  not  required 
to  itemize  it.  After  Smith  was  noti- 
fied by  the  bank  that  his  account  was 
short,  he  assisted  in  every  way  pos- 
sible to  discover  the  discrepancy  in 
his  accounts.  A  part  of  it,  amounting 
in  the  aggregate  to  over  $1,000,  was 
found.  Smith  i^  not  shown  to  have 
any  money  or  to  have  made  any  in- 
vestments. True,  there  is  some  testi- 
mony to  show  that  he  was  extrava- 
gant but  it  must  be  remembered  that 
he  was  allowed  a  liberal  expense  ac- 
count, which  was  not  confined  to  his 
actual  expenses,  and  that  the  opportu- 
nity to  spend  money  on  a  line  of 
railroad  not  in  operation,  and  being 
constructed  through  a  country  contain- 
ing only  small  towns,  could  not  have 
been  great.  There  is  some  testimony 
that  he  gambled.  This  he  denies. 
But  in  any  event  it  Is  not  shown  that 
he  gambled  habitually,  but  only  oc- 
casionally, and  then  with  men  who 
'could  not  afford  to  play  for  high 
'  stakes.  The  law  presumes  every  man 
honest  until  the  contrary  is  8ho\vn. 
We  do  not  think  the  evidence  estab- 
lishes that  the  discrepancy  arose  from 
the  fraud  or  dishonesty  of  Smith 


amounting  to  larceny  or  embezzle- 
ment." 

Mere  proof  of  a  balance  due  to  the 
employer  from  the  employee  is  not 
sufficient  on  which  to  predicate  lia- 
bility under  ft  fidelity  bond  indemni- 
fying the  obligee  against  loss  by  the 
larceny  or  embezzlement  of  the  em- 
ployee. There  must  be  proof  of  dis- 
honest acts  of  the  employee.  Williams 
V.  United  States  Fidelity  &  G.  Co. 
(1907)  105  Md.  490,  66  Atl.  496. 

An  agent  of  several  insurance  com- 
panies who  deposits  collections  of  the 
different  companies  in  the  bank  to  his 
individual  account,  and  checks  on  it 
to  meet  the  needs  of  the  business, 
without  any  objection  by  the  com- 
panies, ia  not  guilty  of  embezzlement 
on  failing  to  account  for  premiums 
collected  and  deposited  in  the  bank, 
within  a  bond  given  to  indemnify  one 
of  the  insurance  companies  against 
such  appropriations  of  mon^  by  the 
agent  as  amount  to  larceny  or  embez- 
zlement. Pixie  F.  Ins.  Co.  v.  Nelson 
(1918)  128  Tenn.  70,  157  S.  W.  416, 
wherein  the  court  said:  "He  drew  on 
the  general  fund  composing  his  de- 
posit account  for  the  conduct  of  his 
business  as  a  general  agent  for  all 
the  companies.  He  could  not  be  just- 
ly charged  with  conscious  wrongdo- 
ing when  his  principals,  by  their  silent 
acquiescence  in  this  course  of  busi- 
ness, gave  their  sanction  to  the  haz- 
ard which  it  entailed.  In  this  view, 
the  corrupt  motive  necessary  to  make 
out  a  case  of  embezzlement  did  not 
exist." 

A  mere  indebtedness,  of  a  bonded 
employee  to  his  employer,  on  a  settle- 
ment of  accounts,  is  not  a  sufflcient 
basis  for  liability  of  the  surety  com- 
pany, the  bond  limiting  liability  to 
losses  by  the  dishonesty  of  the 'em- 
ployee amounting  to  larceny  or  em- 
bezzlement. Monongahela  Coal  Co.  v. 
Fidelity  &  D.  Co.  (1899)  S6  C.  C.  A. 
444,  94  Fed.  732,  writ  of  certiorari 
denied  in  (1899)  176  U.  &  727,  44  L. 
ed.  339^  20  Sup.  Ct.  Rep.  1023.  In 
that  case  the  court  said :  "These  pro- 
visions all  relate  to  the  obligations  of 
the  company.  From  them  it  appears 
that  the  liability  of  the  company  is 
restoicted  to  claims  based  upon  the 
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larceny^  embezzlement,  or  at  least  the 
diahonesty,  of  the  employee.  The  ob- 
ligation of  the  company  does  not  cov- 
er evjery  liability  or  .claim  which  might 
accrue  in  favor  of  the  employer  and 
against  the  employee.  A  loss  by  care- 
Jeasness  or  inattention  to  business 
might  be  the  foundation  of  a  just 
claim  against  the  employee  by  the  em- 
ployer, which  would  impose  no  liabili- 
ty on  the  company  by  the  terms  of  its 
obligations  in  the  bond.  If,  with  the 
consent  of  the  employer,  expressed,  or 
implied  from  the  course  of  dealings 
between  it  and  the  employee,  the  lat- 
ter used  or  retained  moneys,  charg- 
ing itself  with  them,  it  would  be  no 
obligation  covered  by  the  insurance 
or  indemnity  of  the  company.  It  fol- 
lows, therefore,  that  the  fact  that  the 
account  between  the  employer  and 
the  employee  shows  an  indebtedneEfs 
from  the  latter  to  the  former  is  not 
sufilcient  of  itself  to  support  a  claim 
on  the  bond  against  the  company.  To 
recover  in  an  action  on  a  bond,  de- 
fense being  made,  there  must  be  an 
allegation  of  a  breach  of  it,  sustained 
by  evidence.  There  is  neither  allega- 
tion nor  proof  that  the  employee  has, 
through  fraud  or  dishonest,  diverted 
from  the  employer  moneys,  securities, 
or  other  property,  nor  that  it  has  com- 
mitted larceny  or  embezzlement  of 
such  property." 

The  turning  over  by  a  corporation 
of  funds  to  its  treasurer,  to  be  held 
by  him  at  interest,  creates  a  relation 
of.  debtor  and  creditor,  and  not  a  trust 
relation,  between  him  and  the  corpo- 
ration, 80  thfit  his  failure  to  pay  the 
funds  over  to  his  successor  is  not  em- 
bezzlement within  the  meaning  of  that 
term  in  a  fidelity  bond.  Milwaukee 
.Theatre  Co.  v.  Fidelity  &  C.  Co.  (1896) 
92  -Wis.  412,  66  N.  W.  360,  wherein  it 
was  said;    "The  defendant  corpora- 
tion did  not  contract  to  pay  any  more 
debts  which  Obermann  might  owe  to 
.  the  theater  company,  but  only  to  reim- 
burse it  for  pecuniary  loss  resulting 
from  embezzlement  or  larceny.  The 
question,  therefore,  is  whether  the 
evidence  shows  that  Obermann  has 
.  been  guilty  of  embezzlement  of  the 
.  $6,000.   So  far  as  necessary  to  define 
.  ^bezzlement  for  the  purposes  of  this 


case,  it  may  be  defined  as, the  frfiudur 
lent  conversion  of  -the,  money  or  peri- 
sonal  property  of  another,  which  is 
in  the  possession  of  a  trustee,  servant^ 
agent,  or  bailee  io  4  t^ust  capacity. 
There  can  be  no  embezzlement  unless 
the  property  charged  to. have  been  em- 
bezzled was,  at  the  time  pf  conversion, 
held  in  trust.  A  mere  dehtor  does  nojb 
embezzle  the  money  of  his  creditor  by 
failing  to  pay  the  debt,  when  due.  Did 
Oberman  hold  the  money  in  question 
in  a  trust  capacity,  or  was  he  simply 
the  debtor  of  the  pilaintifF  to  that 
amount?  The  trial  court  evidently 
thought  that  he  had  hecome  a  mere 
debtor,  and  with  that  conclusion  we 
agree.  Interest  is  compensation  for 
the  use  of  money.  When  the  theater 
company  resolved  that  Obermann 
should  pay  them  interest  on  moneys 
in  his  hands,  and  charged  him  with 
such  interest,  and  Obermann  as- 
sented, the  necessary  implication  re- 
sulting from  the  arrangement  was 
that  he  was  to  have  the  use  of  the 
money.  He  was  to  pay  for  the  use  of 
it  Why  should  he  not  have  what  he 
paid  for?  We  could  not  susj^ain  «  con- 
viction for  embezzlement  on  these 
factSj  nor  have  we  been  referred  to 
any  case  where  such  a  conviction  on 
similar  facts  has  been  sustained.** 

It  has  been  held  that  a  bond  indem- 
nifying against  loss  by  the  fraud  or 
dishonesty  of  the  employee,  amount- 
ing to  larceny  or  embezzlement,  does 
not  cover  acts  of  an  advertising  so- 
licitor for  a  newspaper  in  failing  to 
turn  over  moneys  advanced  to  him  for 
the  prosecution  of  his  work,  or  in 
failing  to  repay  amounts  paid  Ms 
creditors  by  the  newspaper,  to  enable 
him  to  work.  United  States  Fidelity 
&  G.  Go.  V.  Overstreet  (1905)  27  Ky. 
t.  Rep.  248,  84  S.  W.  764. 

It  has  also  been  held  that  an  em- 
ployee is  not  guilty  of  larceny  or  em- 
bezzlement within  the  meaning  of  a 
fidelity  bond,  .who,  with  no  wrongful 
intent,  but,  by  mistake,  disobedience 
of  orders,  or  bad  judgment,  does  an 
act  which  results  in.  a  lo^s  to  his  eni- 
ployer. 

United  States. — Guarantee  Co.  of 
N.  A.  V.  Mechanics'  Sav.  Bank  &  T. 
Co.  (1900)  40  C.  C.  A.^  642,  100  Fed. 
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569,  revefsed  oti  other  grounds  in 
(1902)  183  U.  S.  402,  46  L.  ed.  254,  22 
Sup.  Gt.  R^.  124;  Domituon  Trust  Go. 
V.  N«tfo])&I  -Surfet^'Co.  (1916)  1S7  C. 
C.  A:  S42,  221  Fed.  618,  Ann.  Gas. 
1917<J.  447. 

Kansas. — Kansas  Flour  Mills  Co.  v. 
American  Surety  Co.  (1916)  98  Kan. 
$18,  158  Pac;  1118. 

Missouri. — Farmers  State  Bank  v. 
Title  Guaranty  &  T.  Go.  (1908)  133 
Mo.  App.  70S,  113  S.  W.  1147. 

North  Dakota.— Fidelity  &  D.  Co.  v. 
Nordmarken  (1916)  32  N.  D.  19,  165 
N.  W.  669. 

Pennsylvania, — Reed  v.  Fidelity  & 

C.  Go.  (1899)  189  Pa.  596,  42  Atl. 
294. 

Washington. — Clarke  v.  Fidelity  & 
t>.  Go.  (1913)  73  Wash.  62,  131  Pac. 
468. 

Canada. — Gray  v.  Employers'  Lia- 
bility Assur.  Corp.  (1913)  23  West.  L. 
R.  527,  4  West.  Week.  Rep.  106,  10 

D.  L.  R.  369. 

Thus,  in  Guarantee  Go.  of  N.  A.  v. 
Mechanics'  Sav.  Bank  &  T.  Co.  (Fed.) 
supra,  it  appeared  that  a  surefy  com- 
pany bound  itself  to  make  good  any 
loss  which  might  be  occasioned  to  a 
bank  from  the  acts  of  its  cashier  equiv- 
alent to  embezzlement  or  larceny.  The 
cashier  paid  overdrafts  on  the  bank 
without  authority  from  the  bank,  but 
received  no  benefits  therefrom.  It 
was  held  that  the  surety  company  was 
not  liable,  the  court  saying:  "The 
cashier's  bond  stipulated  that  the  ap- 
pellant, as  surety,  should  make  good 
those  losses  of  the  bank  which  might 
result  from-  such  fraudulent  actions 
of  Schart,  the  cashier,  as  were  equiva- 
lent to  embezzlement  or  larceny.  The 
obligation  of  the  surety,  by  its  ex- 
press terms,  was  limited  to  that 
character  of  wrongdoing  upon  the 
eaehiei^a  part  The  evidence  in  the 
case  is  very  explicit  that  the  de- 
falcation of  Schart  during  the  period 
when  the  cashier's  bond  was  in  force, 
oamely,  from  January  1, 1893,  to  April 
17,  1893,  was  $22,964.17,  of  which  the 
sum  of  $5,^92.35  was  on  account,  of 
overdrafts  paid  by  him,  but  not  au- 
thorized by  the  bank.  This  defalcar 
ilon,  even,  if  it  Jhad  been  in  some  rer 
sjpects  frau'duleh^'  must  necessarily 


have  been  on  account  of  moneys  paid 
out  on  the  checks  of  customers  who 
had  no  funds  to  their  credit  to  meet 
them;  but  it  is  not  shown  that  Schart 
embezzled  or  appropriated  any  part  of 
the  proceeds  of  these  overdraft^,  or' 
received  any  benefit  therefrom.  If 
this  be  true,  it  is  manifest  that  while 
Schart  was  individually  responsible 
for  it  to  the  bank,  as  his  principal,  no 
act  was  done  by  him  which  was.'either 
embezzlement  or  larceny,  and  conse- 
quently that  the  loss  was  not  one 
which,  by  any  fair  interpretation, 
would  bring  it  within  the  obligation 
of  the  surety  on  the  bond  of  the 
cashier." 

The  acts  of  a  bank  cashier  in  credit- 
ing a  depositor  with  the  amount  of 
a  draft,  letting  it  take  the  place  of  a 
former  dishonored  draft,  and  mark- 
ing the  latter  "Paid,"  have  been  held 
not  to  constitute  fraud  amounting  to 
embezzlement  or  larceny.  Farmers 
State  Bank  v.  Title  Guaranty  &  T.  Co. 
(Mo.)  supra.  The  facts  in  that  case 
Were  as  follows:  "It  was  shown  that 
Woolf  [the  cashier]  counseled  and  ad- 
vised Myers  in  relation  to  these  .part- 
nership affairs.  On  October  9,  1905, 
Myers  made  a  draft  for  $1,500  on  B.  W. 
Redfern  &  Company,  St.  Louis,  which 
was  deposited  to  his  credit  and  upon 
which  he  was  allowed  to  check  before 
any  returns  were  received  from  the 
draft.  On  October  17th,  Myers  drew 
another  draft  on  the  St.  Louis  con- 
cern for  $1,200,  which  was  also  der 
posited  to  his  credit  and  upon  which 
he  was  allowed  to  check  before  any 
returns  from  the  same  had  been  re- 
ceived. Both  these  drafts  were  in- 
dorsed, *No  protest'  The  second 
draft  was  accepted  by  the  drawee  on 
bctober  19, 1905.  Both  were  returnecj 
unpaid..  The  first  was  returned  ix^ 
and  received  by  the  bank  on  October 
20,  1905,  and  the  second  on  October 
28,  1905.  On  the  return  of  the  first 
draft  for  $1,500,  Woolf,  upon  the  aS; 
surance  of  Myers  that  there  was  sqme 
mistake  about  the  matter,  allowed 
Myers  on  October  26th  to  draw  and 
deposit  another  draft  on  the  same  cpnr 
cem  for  $1,600,  and  canceled  the  first 
draft,  crediting  the  same  by  the  secA 
bhd  oiie  for  that' amount  On'OctoVer 


Digitized  by  Google 


1602 


AMERICAN  LAW  REPORTS,  ANNOTATED,        [16  A.UR. 


28th,  Woolf  allowed  Myers  to  draw 
another  draft  for  $1,200  to  take  the 
place  of  the  former  one  for  an  equal 
amount,  marking  the  first  'Paid'  and 
crediting  the  same  by  the  second,  and 
allowed  Myers  to  check  upon  the 
same.  These  last  two  drafts  were 
also  returned  unpaid.  On  November 
6, 1906,  these  transactions  left  Myers's 
account  overdrawn  to  the  extent  of 
$2,700.  Subsequently,  Myers  made 
sundry  deposits  which  reduced  the 
amount  overdrawn  on  his  account 
with  the  bank  to  the  sum  of  f 1,886.29^ 
This  suit  on  the  bond  is  to  recover  the 
balance.  The  defense  is  that  defend- 
ant is  not  liable  by  the  terms  of  the 
bond  for  the  shortage."  The  court 
eaid:  "So  considering  the  interpreta- 
tion to  be  put  upon  the  meaning  of 
the  language  of  the  instrument,  the 
question  remaining  is,  whether  the 
evidence  tended  to  show  that  Woolf 
had  been  guilty  of  such  fraud  or  dis- 
honesty in  his  capacity  as  plaintiff's 
cashier  as  to  constitute  embezzlement, 
there  being  no  question  of  larceny. 
The  evidence  falls  short  of  showing 
that  the  acts  of  Woolf  constituted  em- 
bezzlement. It  was  not  shown  that 
the  drafts  drawn  on  the  St.  Louis 
company  vrere  wrongful.  So  far  as 
the  record  shows,  Myers  may  have 
had  the  right  to  make  the  drafts.  The 
refusal  of  the  drawee  to  pay  the 
drafts  may  have  arisen  out  of  some 
dispute  as  to  the  quality  or  quantity 
of  the  produce  shipped,  or  of  inability 
to  pay  them.  There  is  an  entire  ab- 
sence of  proof  as  to  whether  or  not 
Redfern  &  Company  was  Indebted  to 
Myers,  except  the  statement  of  Woolf 
that  Myers  told  him  the  produce  had 
been  shipped.  There  was  no  evidence 
of  an  intent  upon  the  part  of  Woolf  to 
convert  the  funds  of  the  bank  to  his 
own  use  or  to  the  use  of  his  firm." 

For  the  president  df  a  trust  com- 
pany to  surrender  certificates  of  stock 
owned  by  him,  and.  In  h!s  capacity  as 
president  of  the  firm,  to  reissue  them 
for  a  greatly  increased  number  of 
shares,  and  to  sell  and  pledge  the  re- 
issued shares,  does  not  constitute  dis- 
honesty amounting  to  larceny  or  em- 
bezzlement Dominion  Trust  Go.  v. 
National  Surety  Co.  (1916)  187  C.  C. 


A.  842,  221  Fed.  618,  Ann.  Cas.  1917a 
447. 

A  salesman  who  sells  machinery 
and  takes  in  return  therefor  certain 
Btock,  which  stock  is  immediately 
tamed  over  to  and  retained  tlie 
employer,  Is  not  guilty  of  embezzle- 
ment witiiin  the  meaning  of  a  bond 
which  is  given  to  protect  the  employer 
against  loss  sustained  by  reason  of 
the  larceny  or  embezzlement  of  the 
employee,  though  the  stock  subse- 
quently becomes  worthless.  Fidelity 
&  D.  Go.  V.  Nordmarken  (1915)  82 
N.  D.  19, 156  N.  W.  669. 

The  act  of  an  agent  who  has  author- 
ity to, draw  checks  on  his  principal, 
and  who,  by  an  unintentional  mistake 
and  without  fraud,  gives  a  check 
greatly  in  excess  of  the  proper 
amount,  is  not  embezzlement  or  lar- 
ceny within  the  meaning  of  a  bond 
indemnifying  the  principal  against 
loss  sustained  by  "any  act  or  acts  of 
fraud,  dishonesty,  forgery,  theft,  em- 
bezzlement, wrongful  al»traction,  or 
misapplication"  on  the  part  of  the 
agent  Kansas  Flour  Mills  C!o.  t. 
American  Surety  Co.  (1916)  98  Kan. 
618,  158  Pac.  1118. 

A  fidelity  bond  to  protect  an  em- 
ployer against  loss  by  "any  act  of  lar- 
ceny or  embezzlement"  of  an  employee 
engaged  to  sell  goods  on  consignment 
does  not  cover  the  act  of  the  employee 
in  expending  money  in  removing  the 
location  of  the  business  to  a  different 
neighborhood,  which  proves  to  be  poor 
business  judgment.  Clarke  v.  Fidelia 
ft  D.  Co.  (1913)  It  Wash.  62, 131  Pac. 
468,  wherein  it  was  Miid:  "It  is  not 
disputed  that  the  rock  that  wrecked 
this  business  was  the  move  to  Second 
avenue,  with  its  enlarged  rental  and 
amount  eicpended  in  making  store 
changes.  Miss  Churchill  may  have 
used  poor  business  judgment  in  mak- 
ing this  move,  but  it  is  another  thing 
to  say  that,  because  she  lost  money 
in  att«npting  to  put  the  business  on 
a  better  paying  basis,  she  was  goilt;^ 
of  larceny  or  embezzlement  She  ap- 
propriated the  money  to  what  she 
deemed  to  be  the  demands  of  the  busi- 
ness, for  the  mutual  benefit  of  herself 
and  respondent  She  did  not  mlsap- 
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proprlata  It  to  h«r  own  nse,  or  make 
Buch  a  conTersion  of  it  as  to  subject 
her  to  a  charge  of  larceny.  Larceny 
is  to  take  the  money  or  property  of 
another,  with  criminal  Intent  to  de- 
prive the  true  owner  of  its  use  and 
benefit  There  is  nothing  of  that  Idnd 
discloeed  fn  this  record,  and  this  bond 
covers  nothing  else.  It  does  not  cover 
the  indebtedness  of  Hiss  Churchill  to 
respondent^  or  the'  balance  due  it  on 
its  consigned  account.  It  protects  re- 
spondent against  the  dishonesty  of 
Miss  Churchill,  but  not  against  her 
lack  of  business  acumen.  Nor  does  it 
guarantee  the  success  of  her  adven- 
ture. .  .  .  Larceny  and  embezzle- 
ment are  terms  well  defined  In  law, 
and  any  obligation  insuring  against 
the  commission  of  these  offenses  can- 
not be  extended  to  cover  pecuniary 
losses  occurring  from  other  causes. 
The  bond  as  written  was  a  fidelity 
risk,  insuring  the  honesty  of  Miss 
Churchill,  and  not  a  financial  risk 
guaranteeing  her  ability  to  pay  her 
indebtedness  as  assumed  or  contem- 
plated as  a  liability  under  her  con- 
tract with  respondent" 

In  holding  that  acts  of  an  employee 
which  are  not  fully  disclosed  in  the 


opinion  did  not  amount  to  embezzle- 
ment, in  Gray  v.  Employers'  Liability 
Assur.  Corp.  (1918)  23  West  L.  R. 
(Can.)  627,  10  D.  L.  R.  869,  the  court 
said:  "Furthermore,  the  conduct  of 
the  business  was  not  such,  from  the 
evidence  before  me,  as  to  constitute 
fraud  or  dishonesty  which  amounts 
to  embezzlement  or  larceny.  There 
was  no  concealment  of  his  methods; 
he  was  drawing  mon^s  out  by  check 
as  required,  and  was  occasionally 
paying  money  in  that  came  from 
sources  other  than  the  plaintiff's  busi- 
ness. He  was  in  receipt  of  a  salary, 
from  the  start  of  $160  a  month,  in 
addition  to  which  he  was  entitled  to 
one  half  the  profits;  and  it  appears 
that  they  were  doing  a  profitable 
business.  He  might  reasonably  set 
up  a  right  to  use  the  moneys  on  the 
strength  of  these  profits;  and,  how- 
ever improper  this  might  have  been, 
it  would  not  amount  to  embezzlement." 

In  Reed  v.  Fidelity  &  C.  Co.  (1899) 
189  Pa.  596,  42  Atl.  294.  it  was  held 
that,  for  an  agent  to  send  out  goods 
on  credit  instead  of  sending  them 
C.  0.  D.,  as  he  was  required  to  do  by 
his  contract,  was  not  embezzlement 
within  a  fidelity  bond.       L.  W.  B. 
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adoptioh; 


See  Parknt  and  Child. 
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or  ActK>M& 


AFFIDATIT. 

Who  may  tahe  affldavU  am  baaU  fvr  mr* 
rant  of  uvnmt.    10-O23   (oaae  p. 

Bight  of  appellate  court  to  consider  affi- 
davits filed  after  the  trial  and  not 
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AMBionrrr. 
hi  statutes,  see  Statutes. 


AMEirDHElTT. 

Of  pleading,  see  Pleading. 


AHIMALS. 


BOAM. 


Airri-TB-trsT  i.aw. 
See  HoHonOiT  and  Combinations. 


AFPEAI.  AJID  EBROB. 

Appellate  Jurisdiction  ceuerallf. 
Jurisdiction  td  appeal  in  criminal  caaa  la 
the  absosce  of  sflntaic&  16-M9. 

Who  mmj  qwesL 

•/  on  attorney  te  yroeeeute  m 
appeta  to  protect  hl»  ooiMngeMt  /a* 
notuHthstanding  deatre  «/  eUant  <• 
dismtaa  appeal  or  to  mibttituto  of. 
tomeya.    I0~iia9  (ease  p.  J1S»), 


Beeord  and  ease  in  appellate  eomrt. 

iHabiHtif  to  perfect  reoord  for  appeal  mm 
ground  for  new  trlmL  le-ima 
(emee  p.  JSM), 

Im  'Hmta**  a  word  of  Huitmatem.  mr  em- 
etu^4tn  where  one  Is  given  untU  m 
eertain  dap  to  fie  a  statment  mf 
facta,  brief,  vr  of  eoBoepttone, 
ie-to9s. 

Objections  and  exeeptloBs. 

Effect  of  motion  for  new  trial  because 
verdict  was  against  the  evidence  and 
the  law  to  bring  up  for  review  que»- 
tion  of  inadequacy  of  verdict  16-766. 

To  evidence,  necessity  of.  16-849. 

Diantiasal  of  appeal. 

Right  of  attorney  to  prottecute  an  ap- 
peal to  protect  hie  contingent  fee, 
•  wttwithaUtnding  desire  of  client  to 
diemtaa  appeal  or  to  »ub»tttMte  at' 
tomege.    10- lies  (oaae  p.  1169). 

Rmles  of  decision. 

Necessity,  in  case  of  judgment  on  the 
pleadings,  that  a  defense  to  which  no 
answer  was  made  be  taken  as  true  oa 
appeal  16-1430. 

Svldenee. 

Right  of  appellate  court  to  consider  affi- 
davits filed  after  the  trial  and  not 
considered  by  the  trial  court  16-949. 

PresnmptionB. 

Presumption  of  regularity  of  prooeedino 
below.  16-116S. 

Objections  as  to  wbleh  party  is  es- 
topped. 

Eight  of  one  accused  of  homicide,  who  tes- 
tified that  he  had  nothing  to  do  with 
the  killing,  to  complain  that  he  was 
not  given  benefit  of  instmctifHfs  oa 
self-defense  and  sudden  passion. 
16-400, 

Dlsovetioaary  matters. 

Discretion  of  trial  court  in  refusing  new 
trial  on  ground  of  newly  disoovared 
evidence.  16-1090. 

BrroTS  enred  below. 

Effect  ot  withdrawal  from  jury  of  evi- 
dence erroneously  admitted.  16-711* 
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•t  ▼«r«lcrt. 


pwirtUM  dMM0M  to  M  MjMon  far 


OcoMrml  rale  that  vardict  wOl  be  siutaimd 
If  Uiere  U  any  Hit»Untial  l«cal  «?!- 
dence  to  support  it.  lft-323. 

Beriew  of  Terdict  denying  even  aetoftl 
damages  in  actitm  for  assault,  where 
injury  inflicted  was  slight.  16-765. 

Befosal  to  sustain  award  of  punitive  dam- 
ages in  a  civil  action  for  assault  fw 
ten  times  the  amount  the  actual 
damages.  16-761. 

What  emrs  warrant  Twenal. 

Sefusal  of  continuance  for  absent  wtt> 
nesses  where  their  affidavits  deny  that 
they  would  give  the  evidence  expected 
of  them.  16-949. 

—  ■•to  erldcBoe. 

Error  in  permitting  aecnsed  to  be  asked 
if  he  had  been  indicted  for  felony, 
where  he  unnecessarily  answered  that 
he  had  been  fatdicted  ntr  misdemeanor. 

16-949, 

Permitting  introduction  of  finger-print 
record  of  accused  which  also  contains 
his  criminal  record.  16-362. 

Permitting  finger-print  expert  in  criminal 
ease  to  go  too  minutely  into  the  de« 
tails  of  other  cases  in  which  he  has 
been  employed.  16-362. 

Admitting  testimony  by  an  attorney  on 
half  of  his  client.  16-1311. 

Admission  of  incompetent  evidence  having 
no  bearing  upon  the  issue  involved, 
16-243. 

Immaterial  matters.    16-243.  949. 
Erroneous  admission  of  evidence  which 

was  subsequently  withdrawn  from  the 

Jury.  16-712. 

—  as  to  InstnietloBB. 

Beversible  error  in  singling  out  one  item, 
in  submitting  homicide  case  to  jury, 
and  commenting  on  the  evidence. 
16-400. 

lUght  of  one  getting  the  benefit  of  a  defi- 
nition of  malice  in  his  own  instruc- 
tion to  complain  that  it  was  left  oat 
of  tiiat  of  his  opponent.  16-766. 

—  remarks  of  oovniel. 

Beversal  of  judgment  for  damages,  large 
in  proportion  to  what  the  case  justi- 
fies, where  plaintifTs  counsel  kept  up 
a  running  fusillade  of  interruptions, 
contradictions,   and    side  remarks, 

ie-1811. 

—as  to  Jnryi  eevdvet  of  trial. 

Error  in  overruling  challenge  to  special 
Jury  on  ground  of  disqualification  of 
officer  summoning  it.  1&--406. 

Error  in  summoning  and  returning  men 
only  as  jurors  when  both  men  and 
women  may  be  selected.  16-1141. 


Order  of  receptioB  of  evidence.  1^1141. 

Erroneous  submission  of  one  of  several  ia> 
sues  to  jury  where  it  is  fanpoesibie  to 
determine  optm  wbiiA  at  the  isauee 
the  verdict  was  foanded.  16-1264. 


Effect  of  dadsfon  en  l^ur  appeaL  Ift-MC 


Maater's  duty 


aa  to,  see 


AMD 


Pomr  of.  see  PowHtB. 


APPO&TIOmCEH?. 

Of  transfer  tax  on  decedent's  estate. 
16-660. 


AFFIJBTEHAVfm, 
Easement  as,  see  Easbmbnts. 


ABMT  AND  HAVT. 

Pr^erenee  of  veterans  under  etrU  service 
laws,  see  Civil  Service. 

Vinatng  of  draft  hoard  aa  wtdmum  af 
phjfHcal  eondltlon  of  regtUranL  J*- 
(ea»e  p.  243). 


ABRSBT. 

Belease  from,  on  bail,  see  Bail  amd 
Rbooonkancb. 

Money  or  othmr  property  tofcen  from 
prtaoner  as  auhject  of  atUuOunent, 
garnishment,  or  seinire  Milder 
esxouUon.    10-373  (oaee  p.  378), 

Who  may  take  off  davit  aa  haeta  for  war- 
rant of  arrasf.  le-Oia  (earn  p, 
918). 
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Punitive  or  eamnpUtrp  datnagea  for  ao- 
aauU.      10-771     (caae»   pp.  7SS, 

Arnault  *n  conneetbm  urtth  uae  of  ANta- 
mobile  for  unlawful  purpose  or  in 
violation  of  I^w.  t&~914. 

Principal  in  second  degree,  or  aider  and 
abettor  in  ftflonfoua  aaaaUU.  1^ 
104a  (case  p.  1030)  . 

Necessity  of  intent  to  injure  the  person  in 

fact  injured  to  support  civil  action 

for  assault.  16-768. 
Review  of  verdict  denying  even  actual 

damages,  where  injury  inflicted  was 

slight.  16-756. 
Correctness    of    deihiitlon    of  malice. 

16-755. 

Duty  to  give  charge  on  the  law  of  threats 
in  connection  with  self-defense. 
16-949. 

Admissibility  of  evidence  of  adf-defensa 

in  civil  action  for  assault  under  plea 

of  not  guittr.  16-761. 
:StTidence   of   the   drcumstances  under 

which  an  assault  was  committed. 

16-766. 

Admissibility  in  civil  suit  for  assault  of 
conviction  in  criminal  prosecution  for 
the  same  assault,  from  which  an  ap« 
peal  is  pending.  16-761. 

Evidence  in  prosecution  for  criminal  as- 
sault 16-949. 

Necessity  id  pleading  self-defense.  16-761. 


ASSESSMEim. 


For  insurance,  see  lNauRANC»._ 
For  public  improvements,  sea  PuBUO  Im- 
provements. 
Tax  assessments,  see  Taxes. 


ASSETS. 

Of  bankrupt,.  Bee  BAHKRUFTCr. 


ASSIOHMEHT. 


Rights  of  assignees  of  negotiable  paper, 

see  Bills  and  Notes. 
Right  of  set-ofF  as  against  assignee,  see 

SET-OfF  and  COUNTERCLAm. 

.AMatofiaMUtig  of  mnploi/er'm  license  to 
use  invention  of  en^pteyee.  14^ 
1918. 


ASStTMPBIT. 


Claim  "barred  hy  limitation  am  subject 
of  set-oft  *n  action  for  money  had 

and  received.    10^20.  . 


What  pnq^erty  subject  to  attachmwrt^ 
Lbvy  and  Seizurb. 


ATTESTATIOK* 


Effect  of  grant  of  an  easement  not  attest* 
ed  as  required  by  statute.  16-1059. 


attobujbts* 


FoUdfty  of  oentract  by  attorney, 

ploying  another  to  obtain  evideneet 
for  a  share  tm  Ote  aUemen'e  fee, 

10-1440. 

Bight  of  an  attorney  to  proeeetHe  an  aj»- 
peal  to  protect  hio  contingent  fee, 
notuHthstanding  desire  of  eltent  to 
dismiss  appeal  or  to  substitute  at- 
torneys. .10-1102  (ease  p,  llSO). 

Shall  principal  or  income  pay  fees  of 
trustee's  attorney  in  preparing  an- 
nual accounts  and  in  representing  the 
trustee  in  litigation  between  the  life 
tenant  and  remainderman  aa  to  who 
should  pay  Hm  premiums  apon  in- 
vestments. 16-620.  . 

Prejudicial  error  in  admiasira  of  testimony 
by  attorney  on  behalf  of  his  client. 
16-1811. 

■  Authority  of  attorney,  employed  to  re^ 
resent  both  parties  to  a  divorce  suit 
which  was  dismissed  for  want  of  proe- 
ecution  because  of  his  illness,  to  con- 
sent in  behalf  of  the  huduuid  to  a 
reinstatement  of  the  case  at  a  snhsfr- 
quent  term.  1&-423. 

Ratosal  of  court  to  permit  the  dismissal 
of  an  attorney  employed  upon  a  con- 
tingent fee  except  upon  such  condi- 
tion a  as  will  protect  his  interests. 
16-1169. 

Right  of  client  to  substitate  another  at- 
torney after  an  attorney  regularly  em- 

Sloyed  to  prosecute  an  aetiai  haa 
ocketed  an  appeal  from  an  adversa 
judgment  1&-1169. 
Right  of  an  attorney  employed  upon  a 
contingent  fee  to  intervene  in  we  ac- 
tion to  protect  it.  16-1169. 


AUDIT. 

Requirement  as  to,  in  contract  of  fidelitj 
insurance.  16-1488. 


AUTOMOBXUL 


CoMtruetton  and  effect  of  statute  in  re- 
lation to  conduct  of  driver  of  auto- 
mobile after  Jiappening  of  an  ac- 
cident.   10-1420  (case  p.  1420)* 
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CMl  Hghta  and  IteblHMM  <w  affaeCed. 
by  failure  to  oompltf  with  regula- 
Mon«  am  to  registration  of  antomobUe 
or  lieenaing  of  operator.  1^1108 
(eaae  p.  1103} . 

Man^ughter  or  aaaault  in  oonnet^ion 
with  «M  of  oHtomoMte  for  unfawfMl 
purpoae  or  in  violatUm  of  low.  1^ 
91€  (eaaea  pp.  002,  910). 

thmgeroue  inttrumentality  doctrine  as 
applied  to  automobile.  1^270 
(caae  p.  2Stt}. 

Joint  Itabilttv  for  in$urp  to  a  third  per- 
eon  or  damage  to  hie  property  due 
to  concurring  negligence  of  drivere 
of  automobile*.    i0-4aa   (ease  p. 

Ma). 

Duty  of  driver  of  car  towards  one  follow* 
ing  at  a  more  rapid  pace.  16-463. 

Uability  of  persons  racing  automobiles  on 
pnblic  highway  for  injury  to  Ooca- 
pant  Of  one  of  tiw  imeinff  caia. 
16-463. 

Joint  liability  of  two  or  more  persona  rac- 
ing automiMle  for  ^jury  resulting 
therefrom.  16-468. 

Operation  of  automobile  when  intoxicated 
as  gross  negligence  or  malum  in  se. 
16-902. 

Conviction  for  driving  an  automobile  when 
intoxicated  as  bar  to  prosecution  for 
manslaughter  by  causing  the  deatii  of 
a  person  while  so  doing.  16-902. 

Snffidesicy  of  information  for  homicide 
caused  by  driving  automobile  while  in- 
toxicated. 16-902. 

leaning  of  word  "required"  in  statutes 
requiring  automobilist  who  strikes  a 
person  to  carry  him  to  a  physidan  tcx 
treatment  if  such  treatment  it  re* 
quired.  16-1420. 

Baficiency  of  indictment  under  statute  re- 
quiring automobilist  who  strikea  a 
person  to  Tender  assistance  to  him. 
16-142& 


BAIL  AVD  BECOOHIZAKCB. 

Wfldkf  to  apply  cash  bail  in  payment  of 
line.    10-970  (caae  p.  971), 

Bli^  of  eonrt  to  order  cash  bail  to  be 
returned  to  the  person  proriding  it. 
16-971. 


BAILMBHT. 


Sight  of  trustee  in  bankruptcy  to  come 
into  equity  to  reach  property  in  pos- 
session 01  the  banlcmpfi  tnuteee. 
16-646. 


Paymmt  of  eheekst  forcerles* 

Rights  and  liability  of  collecting  bank  aa 
to  forged  paper,  see  infra. 

Recovery  by  a  principal  from  bank  of 
money  withdrawn  d;^  agent  in  excess 
of  his  authority;  notice  to  bank  of  ex- 
tent of  authority.  16-651. 

Right  of  bank  which  has  ^^ngfully  hon- 
ored checks  of  an  agent  upon  his 
principal's  account  to  complain  of  the 
application  by  the  principal  of  money 
paid  him  by  the  agent  to  other  claima . 
against  the  agent.  16-651. 

Right  of  bank  which  Icnowingly  permits 
agent  to  exceed  his  authority  in 
drawing  checks  to  take  advantage  of 
depositor's  failure  to  supervise  the 
agent's  examination  of  statements  by 
bank.  16-651. 

Duty  of  bank  depositor  to  examine  state- 
ments and  returned  vouchers.  16-661. 

OalleetloBa. 

nue  to  pommercial  paper  depoeited  by 

the  euatomer  of  a  banh  to  hie  O'o 
eouta.    le-lOS*  (caae  p.  1079). 

Liability  of  bank  to  which  a  draft  against 
bill  of  lading  is  sent  for  collection 
which  forwards  the  proceeds  after  be- 
ing garnished  in  a  suit  against  the 
drawer.  16-1079. 

Bight  of  bank  which  has  collected  a  series 
of  forged  checks  from  the  drawee 
without  objection  to  assume  that  sim- 
ilar signatures  on  future  checks  are 
genuine.  16-1120. 

Fallnre  of  drawee  of  forged  checks  to  dis- 
cover the  forgery  and  give  notice  to 
the  collecting  bank  in  time.  16-1120. 

Bight  of  bank  collecting  a  forged  check 
when  sued  by  the  drawee  for  the  re- 
turn of  the  funds,  to  set  up  any  de- 
fense which  might  have  been  made 
by  the  one  originally  cashing  the 
check.  16-1120. 

Otkw  traa«»otloiis. 

Bank  undertaking  to  transmit  money  to  m. 
person  abroad  as  the  agent  or  tra^ 
tee  for  the  lender.  16-186. 


Ai  to  warehooseman.  aee  WAEEHODnmN.  X^lvener* 


JUght  of  trustee  in  banlcruptcy  aa  re- 
gards property  held  in  trust  for 
^MOenqrt.    ie~S02  (caae  p.  S49). 


OtgM  of  eet-off  by  or  againet  hantt  or 
Pruat  eompaniy  aa  affaetad  by  OMaton 
of  Ua  buaineee  departmente.  10— 
X4S7  (eaaa  p.  1484) . 

Tmat  or  preference  in  raapeet  of  money 
used  to  jmrehose  axe^tanga  ar  to  be 
tranamitted.  10-190  (eaaaa  pp. 
181,  18S). 
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Buk  undertaUnff  to  transmit  money  to 
a  person  abroad  as  the  agent  or  tnis- 
tee  for  the  sender.  16-186. 

Acceptance  by  insolvent  bank  of  money  for 
a  draft  as  a  fraud.  16-181. 

Bight  of  depositor  in  trust  company  who 
borrows  raon^  from  its  eommerdsl 
departmmt,  to  notice  when  it  tean** 
fers  a  note  given  tor  the  loan  to  its 
savings  department,  the  effect  of 
which  wHl  be  to  prevent  a  set-off  of 
his  deposit  against  the  note  in  case  of 
insolvency.  16-1484. 

Saviags  lianks. 

Kight  of  tet-off  by  or  against  bank  or 
truet  company  aa  affected  fry  d<vte<on 
of  its  intsineaa  departmmnte.  iff- 
14S7  (case  p.  i^S4c) . 

Right  of  depositor  in  trust  company  who 
borrows  mon«y  from  its  commerciu 
department,  to  notice  when  it  trans- 
fers a  note  given  for  the  loan  to  its 
savings  department,  the  effect  of 
which  will  be  to  prevent  a  set-off  of 
his  deposit  against  the  note  in  case  of 
insolvency.  16-1484. 


Claim  barred  hy  UmitmUon  aa  midfeet  9f 
•t^oft  or  eMMitardolm  <n  ocCton  mm 

Admissibility  of  evidence  to  corrobcoato 
defendant* a  testimony.  16-^. 


BZLU  OF  IiASDrO^ 

Liability  of  bank  to  wliieh  a  draft  againat 
bill  of  lading  is  sent  for  collection 
which  forwards  the  proceeds  after  be- 
ing garnished  in  a  suit  againat  the 
drawer.  16-1079. 


BIRTH. 

Bffeet  of  Mrfh  of  child  on  axerelm  «f 
potrer  of  appointmmit,  1^-19^0 
(oaae  p.  13e7) . 


BOARD  OP  HEALTH. 

See  Hbaltb. 


BAB. 

Of 'limitation,  see  Lihitatiom  op  Actiqk& 


BATTEBT. 
See  AsuuLT  and  Battbbt. 


BENEFIOXABT. 


Of  wills,  see  Wills. 


BIAS. 

Lnpeaebment  of  witness  foTf  see  Wn- 

MKSSB8. 


bux  of  EZOEPTioirs. 

On  appeal,  see  Appeal  and  Ebboh. 


BILLS  AlTD  NOTES. 

Riffht  of  ptnvAsMf  of  draft  of  insolvent 
banfe  to  preference  over  general 
eredttors.  1^190  (eases  pp.  181, 
180). 

Invaliditv  of  note  as  affecting  liabUitp 
of  indoraer  to  indorsee  or  mubse- 
quent  holder.  18—1377  (ease  p. 
1375} . 


BONA  FIDE  FimCHASEB. 

Of  bill  or  note,  see  Bills  and  Nons. 


BOMBS. 

Bail  bonds,  see  Bail  and  Recognizancb. 

OMm  barred  fey  limitaHon  as  auhjet^  of 
aet'Off  in  action  an  bond.  18SSO. 

What  amounts  to  cmbewAement  or  lor* 
eeny  vHthht  pdelttg  bond.  18-1*93 
(case  p.  1488) . 

lAdblUty  as  between  life  tononC  and  re- 
mainderman far  a  premium  paid 
for  bonds.    /tf-O^T  reoae  p.  BOO) . 


Reqnlrement  of  fidelity  bond  that  losses  t» 

be  covered  by  it  moat  be  discovered 
within  six  monUts  after  employee's 
discharge.  1&-1488. 
Sufficiency  of  compliance  with  requirnnent 
of  contract  of  fidelity  insurance  that 
the  employer's  books  shall  be  inspect 
ed,  audited,  and  verified  <niee  in  three 
months.  16-1488. 


BOTOOTT. 


Validity  of,  generally,  sea  GoNSPntACT.' 
Injunction  against,  see-  iHJONcnoN. 

Definition  of  secondary  Ixv^eott.  lft-196. 

Effect  of  Clayton  Act  to  legalize  the  sec- 
ondary boycott  or  a  sympathetie 
strike  in  aid  of  secondary  boycott 

16-196. 
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Of  mUtrmct,  generally,  eee  Coimuon. 
Of  covensi^  we  CmmAxm  amd  Conh- 


BBIETfl. 

On  uppvmU  eee  Amu.  and  Erbob. 


BunaDnre  ahd  consthvotiov 

OOXTBAOTS. 

IMOUy  of  mtmietpaHtif  to  eonirmetor 
fer  ifrtalce  in  eatimatem  prepared 
^  formm'B  ejjloere  or  mmptoyoMt 
tO-ttat  (eame  p.  ttM), 


BUIUDtiro  BESTRICTIOirS. 
See  OOVBNANTS  AND  CONDITIONS. 


BUIXDINOa. 


Uoi  on,  eee  Uechanics'  Libns. 

Power  to  conTsrt  private  bveineie  Into 
xmblie  bnaineaa  bj  legislative  fiat. 
16-162. 


BTSTAITDEIEL 


Liability  of,  as  principal  in  second  degree 
for  commission  of  a  crime.  16-1089. 


CAPITA. 

Distribution  by,  under  will,  see  Wills. 


OABBIEBS. 


Carriers'  risbts  and  duties  with  regard  to 
its  employees,  see  Hastbb  AMD  Sekt- 

ANT. 

Be/uaal  of  oarrier'a  employeea  to  handle 
freight  called  for  or  delivered  by 
nonunion  trwaernvn.  ie~2atl. 

J^Wroprtation  by  earrieir  /or  ite  own  wee 
•/  eoal  or  other  commodity  eklpped 
over  its  Une.  1 9-^1868  (otue  p, 
1852) . 

Injunction  to  restrain  combination  be- 
tween labor  unions  and  transportation 
companies  to  refuse  to  handle  freight 
brought  to  warehouse  for  shipment  by 
nonunion  ^ployees.  16-216. 


Steamboat  eompany  wUdi  refneeB  to  re- 
ceive shipments  nntU  its  employeee 
consent  to  handle  them  as  par^  to  a 
combination  among  the  employees  to 
refuse  to  handle  certain  shipments. 
16-£16. 


0A8E. 

For  eonspiraeyi  eeo  CoifapmAcrt 


CASH  BAIL. 

Sea  Bail  and  Rsoognizanck. 


OEBTAXBTT. 

Sea  UHdBTAimnr  and  iNDmNixaNBMb 


OHAKSEBTT  ABB  MAtSTBBiAKCB, 

FaUdtty  of  emplopment  to  obtain  ««l> 
denoe.   10-1433  (came  p,  14aO), 


CHANOE. 

Of  domicil,  see  Dohiciu 


OHABAOTBB. 

Proof  «^  see  Evidenci. 


CHATTELS. 

Sale  0^  see  Sau. 


CHIEF  OF  POLICE. 

Power  oft  to  ialee  affidavit  am  teele  for 
WMrrant  of  arreat. 


CWILBBKB. 


See  Infants. 


OHIBOPBAOnO. 


Discrimination  betweoi  ehiropraetie  and 
other  methods  nC  healing  in  iasoing 
Ucenses.  16-^08. 
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Right  to  Impose  penalty  for  pnictirinsr' 
chiropractic  Without  a  license  where 
a  statute  fixins  the  qoalifieations  ii 
luvaUd.  16-703. 


OHOSB  nr  AcnoH. 

InBUiance  policy  as.  16-605. 


OKBISTIAN  SOIENOB. 

OonaUtutiotutlity  of  atatute  preaoHbfno 
tfonditiona  of  prxuAiMng  medicine  or 
mtrgerjf  aa  affected  by  question  of 
discrimination  against  Ohriattan 
Solenoe.  10^710. 


OIBOVMSTAKOES. 

Admissibility  of  evidence 


En- 


CIVIL  SERVICE. 


OonsUtuUonaHtit  of  provision  of  OivU 
Service  Law  relating  to  military  or 
naval  service  of  appUeant  for  ap- 
polntmetit  or  promotion.  l<t—14O0 
(case  p,  1404). 

Power  of  court  or  l^cislature  to  add  to 

! references  fixed  ay  the  ConBtitation. 
8-1404. 

Power  of  legislature  to  make  military 
service  a  factor  to  be  counted  in  d^ 
termining  fitness  for  pmnotion, 
16-1404. 


OLATTOV  AOT. 


JilflTeet  of,  to  legalise  the  eeeondary  hop- 
eott.    16-284  (ease  p,  190) . 

Bffect  of,  on  right  to  injunction  at/ains$ 
boycott  in  industrial  disputes.  lO— 
940  (case  p.  190) . 

Effect  oft  on  liability  of  labw  organization 
or  combination  in  restraint  of  inters 
sUte  trade.  16-196. 


OMHJD  Oir  TITI& 

Necessity  that  plaintiff  allege  and  prove 
that  he  holds  the  legal  or  complete 
equitable  title.  16-316. 


Appropriation  by  carrier  for  its  own  wee 
of  coal  shipped  over  Ua  Una,  13— 
lass  (cam  ji.  laag). 


OO-EZBODTOK  AKD  ADMIHItTBAi- 
TOR. 

See  EXKDKttS  AND  ADMlMISntUOU. 


OOLZAXEBA^  ATTACK. 
On  judgment,  see  Judgmknt. 


OOlXATBBAIi  inHBBITAXOB  T. 

SeeX 


coixvaiov. 


FalidMy  and  effect  of  divoree  aa  mffaetea 
by  representatton  of  both  pardee  hp 
tha  same  altontav.  1«-A»7  imm 
p,  428). 


COMBHTATIORS. 


See  Conspiracy;  Mohokot  amp  Com- 
binations. 


COBDIBBOIAIi  BOKDI, 

See  Bonds. 


OOmOTTBa  BBPOKTlb 
Sm  Rgposm 


oomEOM  oftmi.nnw. 


See  finnriBW. 


ooxmnATiov. 


Of  attorney,  see  ArroucRaL 


COKOUBBElfT  jnuUIXOVlOX. 

Over  criminal  offenses,  see  Csiuxnal  Law. 
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oomnnmorci  aaauMnma. 

J<^t  liability        wm  Jonn  Caaanon 

AND  OXBTOBS. 


OOHDIXIOXS. 


8m  COTZNANTS  AND  CONDITIONS, 


ooHTZscATnnr. 


Appropriation  by  carrier  for  ita  own  «m» 

of  eoal  or  other  eommodiCy  ahlpped 
over  ite  line,     1^1863   (caae  p. 


OONBFXBAOT. 
Injonetion  against,  see  iHjrimcnoir. 

Thm  hoyooH  a»  a  tceapon  in  indugtrial 

iiaputea.    ie—230  (caaea  pp.  106, 

219,  222}. 
Scanty  of  piffling  in  conne<Aion  wWK 

industrial  diaputee.    16-238  (cam 

p.  222). 

Deflnition  ol  16-196. 

Liability  of  persons  eonspiring  to  faidaee 

breach  of  contract  between  third  par^ 

ties.  1&-222. 


OONSTITUTIONAI.  I.AW. 

Ctrll  service  law,  see  Civil  Sebvicb. 

■eparatlom  of  yewen. 

Talidity  of  statute  oMthorixing  governor 
to  call  apodal  or  exira  term  of  eo*ut. 
16-1806  (caae  p.  1999). 

L^palative  suspension  of  possessory  reme- 
dies of  landlord  as  impairment  of 
Jurisdiction  of  courts.  16-162. 

Blckta  of  ponoas  aad  propertyi  oqval 
protootloat  dmo  prooosBf  polloo  pow- 
er. 

Preference  of  veterans  under  dvil  servlee 

laws,  see  Civil  Service. 
Bight  to  trial  by  jury,  see  Jubt. 

Profession  or  occupation  as  property  wifli* 
in  protection  of  the  Constitution. 
16-703. 

Definition  of  police  power.  16-152. 

Power  of  state  to  deprive  itself  of  right 
to  enact  legislation  within  tite  scope 
of  the  police  power.  16-249. 

Effect  of  change  in  circumstances  to  clothe 
with  a  public  interest  a  matter  ordi- 
naii^  <kC  private  concern.  16-166. 


Bight  of  state  to  enact  legislation  neces- 
sary to  general  welfare,  although 
ri^ta  of  private  proper^  are  there- 
by curtailed  and  needom  of  contract 
abrogated.  16-1&2. 

Bight  of  state  to  regulate  a  business  hon- 
est in  itself  which  may  become  an  in- 
strument of  oppression.  16-152. 

—  oontraeta* 

Impairment  of  obligation  of,  see  infra. 

ConoHtutionality  of  atatutee  invaUdaUng 
atipulationa  reiteving  railroada  from 
UabiUty  for  deair%tetton  of  htMdinga 
aftwOed  on  ita  right  of  vjoy,*  16— 
964  (eaae  p.  949), 


—  oHailBal  mattevB. 

Former  jeopardy,  see  Criminal  Law. 

Due  process  in  prosecution  for  criminal 
contempt.  16-1260. 

—laipalrmemt  of  eoatraet  obllcattoaa. 

General  rule  that  any  law  amounting  to 
a  denial  of  rights  accorded  by  con- 
tract, though  professing  to  act  only 
on  the  remedy,  in  unconstitntionaL 
16-162. 

—  laadlord  a&d  teumt. 

ConatUtMonaWy  of  rent  lows.  16—178 
(oaeea  pp.  169,  166). 

—  physUfaMM  a»d  stasveoBS* 

<!onMPutionality  of  statute  preaoribing 
oondlUona  of  practising  medtefna  or 
aurgery  aa  affatAed  by  ^ptesHon  of 
diaertmination  against  partieuiar 
•choot  or  method,  16—709  (eaaa  p, 
703). 

-•■mllxoads. 

Constitutionality  of  atatutes  invalidating 
atipulationa  relieving  railroads  from 
liability  for  deatruetton  of  buildings 
altuateA  on  <fa  right  of  teay,  16- 
964  (oaaa  p.  949), 

— remedies. 

Impairment  of  contract  obligations  by 
statutes  affecting,  sea  supra. 

VitUdity  of  war  enactments  in  United 
States  suspending  operation  of  Stat- 
ute of  lAmitaUons.  16-1897  (eaaa 
p.  1399). 

ConaUtutionaUty  of  rent  laurn.  16-176 
(caaea  pp.  169,  166) . 

—  teleplioaes. 

Condttion  of  order  requiring  physical  «m* 
nection  of  two  telephone  companies* 
that  tiiey  shall  divide  all  new  busineBS 
in  such  proportions  that  the  relation 
in  size  of  one  company  to  tiw  other 
shall  not  change.  16-343. 
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OOVBTKUOnOH. 

Of  contract,  see  Contracts. 
Of  statute,  see  Statutes. 
Of  will,  see  Wiu& 


CONTEliPT. 


What  eoutltvtes. 

Refnsal  of  witness  to  answer  as  erimlnal 
oont^pt.  16-1260. 

Refusal  of  jndge  of  jovMiile  conrt  to  di^ 
close  communications  made  to  him  by 
•  juvenile  delinquent.  16-1260. 

Prooeclwe. 

Denial  of  due  process  of  law  in  criminal 

contempt  16-1260. 
Right   to   inflict   summary  punishment 
without  affidavit,  notice,  rule  to  show 
cause,  or  other  process.  16-12S0. 


CONTIHOElfT  FEB. 

Of  attorneys,  see  AttorniySi 

Effect  of,  on  vaUdtty  of  employment  to 
obtain  evidence.  10^1440. 

Effect  of,  on  valtditjf  of  contract  to 
ttfy.    10-1400,  1404. 

•  ••  "  4«» 


OOHTINXTAirOE  AND  ADJOUBN- 
MEHT. 

Prejudicial  error  as  to,  see  Apfeal  ako 
Ebrob. 


CONTBAOTB. 


Impairment  of  obligation  of,  see  GoNSn* 

tutional  Law. 
As  to  covenants,  see  CkvnNAHTS  AMD  GoM- 

DmONS. 

By  infant,  see  Infants. 

Injunction  to  protect,  see  iNJlTNcnoH* 

IvvIieA  agreevemts* 

Implied  grant  of  right  of  fltneago  m 
severance  of  tract.  10~-107S. 

Implied  promise  of  one  occupying  premises 
by  permission  of  the  owner  to  pay 
rent.  16-480. 

Omslraetloa* 

tm  'HuUW*  a  word  of  imiUu4on  «•  «»■ 

Ootutruction  of  tttpwlatUm  in  oontractm 
of  storage  eaeempting  the  wetrehouae' 
man  from  liaMHIy  for  a  I«m  fey  fire. 

io-2sa. 


CoiMtruoHoN  of  oontmoC  for  delftwry 
f.  o.  ft.    1O~607  (earn  p.  090), 

Talldltyt  p«bUe  poUey. 

TaUdffy  and  effect  of  oondttion  of  dsdt* 
cation  that  remaining  property  ahali 
«io<  be  eubject  to  assessment  for  im~ 
provementa.  10-^00  (ease  p.  408) . 

fJonMUtttonalttv,  oonstrHcMon,  and  ef- 
fect of  statute  invalidating  aUpula- 
titme  relieiftng  railroad  from  Kabil- 
ity  for  deatruction  of  btOXdingm 
eituated  on  its  right  of  loay.  lO— 
S&4  (case  p.  240) . 

FaHdfty  of  contract  by  tohicA  employee* 
agree  that  an  employer  thaU.  Aove 
inventtattm  made  by  CAe  formier.  lO— 
1800. 

Validity  of  employment  to  obtoln  evl- 
denee.    10-1488  (cam  p.  1430). 

VaUdity  of  contract  to  teottfy,  10-1407 
(eaaa  p,  14M) . 

Aicontostable  clause  in  insurance  policy  aa 
against  public  policy.  16-649. 

Breaek. 

Breach  of  covenant,  see  Covenants  and 

Conditions. 

Action  for  damages  against  signing 
opousa  for  breach  of  contra^  to  cam- 
vey  homaatead  slgtvBd  by  one  Apeuae 
only.   20-1030  foose  p.  1033). 


Liability  of  persons  conspiring  to  Indnoe 
breach  of  contract  b^ween  third  par- 
ties. 16-222. 

Beselssioa. 

By  infant,  see  iHrANia. 
Aetioasi  def«aaes< 

Limitation  of  actions,  see  Limttatioh  of 
Actions. 

Proper  party  to  bring  action  on,  generally, 
see  Parties. 

Effect  of  fact  that  part  of  the  described 
land  was  excluded  from  the  patent  to 
defeat  right  to  enforce  a  contract  for 
purchase  of  stock  within  specified 
time  after  issuance  of  patent  to  cer- 
tain described  land.  1^1442. 

PnUie  eoBtimats. 

Municipal  contracts,  generally,  see  Mu- 
nicipal Corporations. 

Contract  for  public  improvement,  sea  Pra- 
uo  Ikproviiients. 

What  employers  mto  wIMn  stoiM*— 
regulcUing  hours  of  labor  on  puVUo 

worft.  10~644. 
Liability   of  municipal   oorporaCion  to 
contractor  for  mistake  in  emtimates 
prepared  by  former's  officerm  or  em- 
ployees,   16-1  lai  (case  p.  1129}. 


Xtallo  type  laUoataa  patnts  witk 


Mmmt  »ammm,  tfw,  palmte  wltkavl. 


Digitized  by 


Google 


COHBINED  INDEX  TO  NOTES  AND  GASES. 


1515 


Complaint  in  action  against  municlpalily 
for  misleadinK  contractor  for  public 
work  by  erroneoua  apeeificationa  of 
the  work  required  to  be  done.  16-1125. 

What  conBtitutes  waiver  by  contractor  of 
rii^t  to  damages  for  being  misled  by 
the  advertisomenta  for  bids  as  to 
quantity  of  work  to  ba  dona.  16-1126. 


OONT&ADXOTIOlf. 

Of  witnesa,  sae  Whnessu. 


OOWERSIOK. 


8ea  Tbovbb  and  Conv£B0ion. 


CONVIOTS. 


Jmpearhing  dying  decUtration  by  proof 
of  declayanVa  eonvietton  «/  crime. 
le-AlS  (oaae  p,  MO), 


cooLUfo  theb. 


Mffect  off  on  right  to  eonaider  provoca- 
tion <n  mitigation  of  punitive  or 
axewipfoiy  domogea  /or  aimattU,  1^ 


CORFOaATIOMS. 


Banks,  see  Banks. 
Taxation  of,  see  Taxbb. 


Ottean. 

Who  IB  an  exeeativa  or  njanaging  ofQcer 
within  meaning  of  Workmen's  Com- 

ftensation  Act  making  corporation 
table  for  extra  damages  for  injury 
to  employee  caused  by  wilful  miscon- 
duct of  such  officer.  16-611. 

Dtnolatloa. 

Idabili^  of  corporation  for  breach  of  cov^ 
enants  against  encumbrances  In  con- 
veyance aa  an  obligation  existing  at 
dissolution     of     the  corporation. 

16rl059. 

Statute  continuing  existence  of  a  dis- 
solved  corporation  for  the  purpose  of 
satisfying  its  debts  as  covering  lia- 
bility for  breach  of  covenant.  16-1059. 


OOBFVB  DBUCn. 

ProTing  corpus  delicti  in  a  murder  case 
by  the  confession  (rf  the  prisoner 
which  is  corroborated  Iqr  ouer  erl- 
dence.  16-1141. 


Permitting  fntrodnetkm  of  defendant* a 
confeasion  before  the  corpus  delicti  ia 
PIOVmL  16-1141. 


COUNTEROIJIIM. 


See  Set-Off  and  Cocntcbclaxii. 


COURT  BEPOB.TEB. 

Iion  of  stenographer's  notes  aa  cnimd 
for  a  new  tnaL  16-1166. 


COTTBTS. 

Judicial  proceedings  as  privileged  com- 
munications, see  Libel  and  Slamdee. 
As  to  venue  of  crimCf  see  Venus. 

Belatlon    to    otker    Aevartmeats  of 

goTerument. 

KefoBal  of  court  of  equity  to  sit  in  review 
of  the  -proceedings  of  subordinate  po- 
litical or  municipal  tribunals.  16-1086. 

Review  of  regulation  of  public  service 
commission  requiring  exchange  of 
service  between  telephone  companies. 
16-343. 

Right  to  review  rules  and  regulations  of 

Board  of  Health.  16-703. 
Respect  due  to  legislative  declaration  con- 

cerni^  public  conditions.  16-1C6. 

TiaiislBllTa  v«w«>  aa  to. 

Validity  of  ttatute  authorixing  governor 
to  call  special  or  extra  term  of  OMcrt. 

i&^iaoe  (case  p.  1209) . 

Authority  of  legislature  to  provide  for 
apecwl  terms.  16-1299, 


Calling  of  epeeiat  or  ertra  term  of  court 
by  governor,  1  ^1369  ( caae  p. 
1S99) . 

Authority  of  legislature  to  provide  for 

special  terms.  16-1299. 
Power  of  presiding  judge  of  supreme 

court  to  order  spaciu  term  id  trial 

court.  16-1299. 

Conflict  of  avthority. 
Offenses  against  different  aovefelgntlea, 
see  Cbiuinal  Law. 

Exelnalvniees  of  jurisdiction  first  ac- 
quired, where  courts  have  concurrent 
jurisdiction.  16-1220. 

Right  of  Federal  court  to  enjoin  enforce- 
ment of'  judgment  recovered  in  state 
court  16-886. 
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AoquiUal  or  eowoieUon  in.  a  nUMary 
tribunal  aa  bar  to  prosecution  in 
the  atat«  oourts  based  on  the  soma 
mett  «r  viae  versa.  10-19*7, 


OOVENAim  AlTD  COin>ITXON>;> 

Condition  of  right  of  infant  to  disaffirm 

contract,  see  Infants. 

TaUdltif  and  effect  of  condition  of  d«d<* 
eatUm  that  remaining  property  Aall 
not  be  aubjeet  to  assessment  for  im- 
provements.  16—400  (case  p.  403). 

Becord  of  deed  or  contract  for  convey- 
ance of  one  parcel  with  covenant  or 
easement  affecting  another  parcel 
owned  by  grantor,  as  constructive 
notice  to  Bubeequent  purchaser  or 
encumbrancer  of  latter  parcel,  19— 
1018  (caaea  pp.  007,  10O3). 

JBquitable  or  incipient  easement  am 
bleach  of  covenant  against  en- 
cumbrances,    1^1000    fosse  p, 

lOHO) . 

Measure  of  damages  for  breach  of  cove- 
nant against  encumbrances.  16-1059. 

Liability  of  corporation  for  breach  of  cove- 
nants against  encumbrances  in  con- 
veyance as  an  obligation  existing  at 
dissolntion  of  the  corporation. 
16-1069. 

Effect  of  covenant  against  encumbrances 
known  to  the  grantee.  16-1069. 

Statute  continuing  existence  of  a  dis- 
solved corporation  for  the  purpose  of 
satisfying  its  debts  as  covering  liabil- 
ity for  breach  of  covenant  16-1059. 

Effect  of  building  restrictions  in  deed 
to  lot  in  snbdivision  to  bar  the  grantor 
from  using  other  lots  in  the  subdivi- 
sion in  violation  of  the  restrictions. 
16-997. 

Reference  in  bond  for  title  to  a  plat  for 
description  of  the  property  as  charg- 
ing purchaser  wiUi  notice  of  restric- 
tions shown  by  a  plat  subsequently 
filed.  16-1003. 

Binding  effect  of  restrictive  agreements 
upon  assignee  who  purchases  for 
Talne  and  without  notice.  1&-100S. 


ORIBTE. 

Id  general,  see  Criminal  Law. 

tmpeaehing  dying  declaraUon  by  proof 
of  declarant's  ooMvietlon  of  orime. 
ie~4ia  (oaae  p.  40e). 


OaiMINAI.  COirVEKSATIOlf. 

Punitive  damages  for,  sec  Damaobs. 


Sm  Gbiiuhal  Law. 


ORIMIKAI.  LAW. 


Jm  csmeraX. 

Arrest,  see  AntM. 

Bail,  see  Bail  and  Rbcognisancb. 

IU^:al  sale  of  intoxicating  Uquw,  aea  iH- 
TOXiCATiNG  Liquors. 

See  also  Abortion;  Embezzlement;  Hom- 
icide; I^ceny;  Mabbu;  Monopoly 
and  g0mbinati0n8. 

Money  or  other  property  tahen  from 
prisoner  aa  aubject  of  attaehmmU, 
garnishment,  or  aeizure  under  oodo- 
cutton.    10-37S  (caae  p.  373). 

Construction  of  atatute  in  relation  to 
conduct  of  driver  of  automobile  after 
happening  of  an  ao^dent,  14^142S 
(ease  p.  t490)» 

Intamti  aiotlv*. 

Neoeaalty  of  intent  or  malicm  to  render 
one  liable  aa  prineipai  in  aecond 
degree  or  aider  and  abettor,  in  oaae 
of  feiomiotta  ossaictt.  itf-lOM. 

iDstruction  on  question  of  Intent  in  ma^ 

hem.  16-949. 

Capadty  to  oommlt  evtme. 
Degree  of  mental  incompetency  which  will 
excuse  commission  of  crime.  16-114L 
Presumption  and  burden  of  proof  aa  to  ii^ 

sanity.  16-1141. 
Intoxication.  16-902. 

Parttes  to  offense. 

Pritusipal  in  aecond  degree  or  aider  and 
abettor  in  case  of  felonioua  aaaoMlt, 
16^1043  (case  p.  1030). 

Criminal  responatbility  of  parent  or  child 
for  act  of  child  do^e  under  fear  of 
or  compulsion  by  parent.  10—1470 
(oaae  p,  1406) . 

Steamboat  company  which  refuses  to  re- 
ceive shipments  until  its  employees 
consent  to  handle  them  as  party  to  a 
combination  among  the  employees  to 
refuse  to  handle  certain  shipmoits. 
16-216. 

Who  is  a  principal  in  the  second  degree. 

'16-1039. 

Eight  to  convict  one  of  two  peraims  jointly 
charged  as  principal  in  the  second  d»- 
gree,  where  one  charged  as  principal 
in  the  flnt  degree  is  acquitted. 
16-1466. 

Proeednroi  pMteetUn  ef  richts  of  ma- 
oumA  camevally. 

Prejudicial  error,  see  Actal  and  Eukml 
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Evidence  generally,  see  Etidbnce. 

Hatters  as  to  jury,  see  Jury. 

Iiuttructions  in  criminal  case,  see  Trial. 

Question  for  jury,  see  Trial. 

Order  of  proof,  see  Trial. 

Vwne  of  crime,  see  Vbnoi. 

Competency  of  witnesses,  see  WirNKSSM. 

ConTiction  of  cilme  as  evidence.  16-76L 

—  prellMlaary  •xamlaatloa. 

Waiver  of  want  of  preliminary  examina- 
tion by  pleading  not  guilty  in  formal 
arraignment      without  objectitm. 

16-400. 

— self-erlmlaailom. 

V»e  of  flnger  printa  an  eWdenee  as  vto- 
laHon  of  conatltMtUmal  provUkm 
mtfutiut  welf'-cHnHnatlmu  11tS71. 

—  waiver  of  rlghta. 

Waiver  of  want  of  preliminary  examina- 
tion by  pleading  not  guilty  to  formal 
arraignment  without  objection. 
16-400. 

Right  of  one  voluntarily  permitting  his 
finger  prints  to  be  taken  and  photo- 
graphed, to  object  to  the  introduction 
in  evidence  of  photograph.  16-362. 

Former  Jeopardr* 

Aoq^Utal  or  vontHetton  undmr  Federal 
atatute  na  bar  to  proaeeution  under 
atiite  or  territorial  atatute  based  on 
the  aame  tuA  or  traiuactfon,  and 
viae  verso,   l^iaat  (eaae  p.  1920) . 

Conviction  for  driving  an  automobile 
when  intoxicated  as  bar  to  prosecu- 
tion for  manslaughter  by  causing  the 
death  of  a  person  vriiile  so  doing. 

16-902. 

Offenses  agaiuct  different  eoveralKntles. 

Aeqttlttal  «r  tfotiWcMon  under  Federal 
mtatnte  aa  bar  to  proaeeutlon  under 
alate  or  territorial  atatute  baaed  on 
the  aame  act  or  tranaactlon,  and  vice 
veraa.   10-1231  (eaae  p.  1220) . 

Bentenoei  punishment. 

Jurisdiction  of  appeal  in  criminal  case  in 
the  absence  of  sentence.  16-949. 

What  may  be  considered  by  Jury  in  de- 
ciding upon  punishment  in  murder 
cases  where  by  statute  they  are  per- 
mitted to  recommend  imprisonment 
for  life.  16-1141. 


CBmiKATION  OF  SEXf  . 

See  Criminal  Law. 


OROBB  BIX,!.. 

See  PLBAmNO. 


Injury  at  railroad  erossing, 
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see  IUlL> 


OVSTODT  OF  LAW. 
Garnishment  of  property  in,  see  Garnkh- 

HENT. 

Levy  on  proper^  in,  see  Levy  ahd  Sbi- 
zurb. 


DAMAGES. 


Review  of,  on  appeal,  see  Appeal  and  Eft* 

ROR. 

Allegations  aa  to,  see  Pleading. 

Exemplary  or  pnaltlva. 
Review  of,  on  appeal,  see  Appial  ahv 
Error. 

Inatructiona  aa  to,  see  Trial. 

Punitive  or  exemplary  damagea  for  aa- 
aauU.    ie-771  (eaaea  pp.  706,  761* 

76S). 

Punitive  or  earemplary  damagea  in  ae- 
tion  for  alienation  of  affections  or 
criminal  eonveraation,  1^13X0 
(caae  p.  1811). 

Right  to  punitive  damages  as  question  for 
court  or  jury.  16-1311. 

Malice  justifying  punitive  damages  as 
question  for  jury.  16-755. 

What  jury  may  consider  in  awarding  pun- 
itive damages.  16-761. 

Relation  which  amount  of  punitive  dam- 
ages should  bear  to  amount  of  com- 
pensatory damages.  16-761. 

Excessiveness  of  amount  awarded  as  pun- 
itive damages  for  assault  16-761. 

Broaeb  of  covenant. 

Evidence  on  question  of  damages  for 
breach  of  covenant.  16-1069. 

Damages  for  breach  of  covenant  against 
encumbrances  consisting  of  a  right  of 
compensation  for  termination  of  an 
easement  in  the  property.  16-1069. 

Bveaeh  of  warranty. 

Jfeoaure  of  damagea  for  breach  of  tear- 
ranty  upon  aale  of  seed,  nuraerg 
atocle,  eto.    10-8S6  (oaae  p.  ase). 

Assault. 

Punitive  damages  for,  aee  suprm. 

Allowance  for  mental  suffering  indignity, 
and  disgrace  in  determining  eompetv- 
satory  damages  for  assault,  ^^1^ 

Injury  t*  real  property. 

Mitigation  of,  see  infra. 
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Admiasibility  on  question  of  d&mages  for 
WTOi^ul  flowage  of  land  of  evidenee 
as  to  injuries  by  the  water  to  a  farm 
road  before  the  action  was  brouidit. 
16-1068. 

Mental  angnlsh. 

Allowance  for  mental  suffering  indignityj 
and  disgrace  in  determining  compen- 
satory damages  for  assault.  16-768. 

MitlgatloB. 

Bight  to  eonaider  fact  of  criminal  lUt- 
hiHty  for  the  oasauU  in  rtUtigatiim 
of  exemplary  damages  in  civil  ac* 
tlon  for  assault.  1»~803. 

Effect  of  provocation  to  mitigate  puni- 
tive or  exemplary  damage*  for  as- 
aault.  le—Sie  (cases  pp.  76S,  701), 

Bffect  of  negligence  of  buyer  on  dam- 
ages for  breach  of  warranty  of  seed, 
nuraery  etoalc,  etc.  16—899, 

Admissibility,  in  mitigation  of  damages,  of 
evidence  as  to  self-defense  in  civil  ac- 
tion for  assault,  under  plea  of  not 
guilty.  16-761. 

Vitigation  of  damages  for  wrongful  flow- 
age  of  land  by  mill  owner,  by  profit 
derived  from  cutting  ice  on  tiie  mill 
pond.  1&-1068. 


DAMS. 

ImpHed  easement  or  servitude  of  flow- 
age  on  severance  of  tract.  10—1074 
(case  p.  106S) . 

Asldng  witness  testifying  to  height  of  mill 
dam  if  he  had  not  heard  that  a  cer- 
ta  i  n  mark  indicated  the  height  at 
which  dams  could  be  maintained. 
16-1068. 


DANOEROITS  AGEHCIES. 

Automobile  as,  see  Automobiles. 
Master's  liability  for  servant's  use  of ,  see 
Master  aho  Servant. 

When  instmmentali^  is  dangerous  per 
16-266. 


DATE. 

Effect  ot  mistake  In  date  !n  indictment. 
1&-902. 


DEADLY  WEAPON. 

Exemplary  or  punitive  damages  in  ease 
of  assault  xcttH  weapon  likely  to 
produce  eeHouB  injury.  10-84:9 
(ease  p.  768). 


DEVATH. 


Bffma  on  doMMoa  of  Ocalh  whOe  in 
itenere  from  old  to  new  homo.  16- 
1298  (eaao  p.  1S86). 

Effect  of  death  of  party  assaulted  or  of 
axsaUant  on  right  to  exemplary  Am- 
ages  for  assault.  10-70:1. 

Bights  and  liabilities  arUiing  from  losm 
after  death  of  inoured  under  policy 
of  property  tnauranee,  16-310 
(case  p.  a09) . 


DEBTOR  Ain>  OBEDITOB. 

Insolvency  of  debtor,  see  Bankruptct; 

Banks. 

Lien  of  creditor,  see  MECHAmcs'  Liens. 
Rights  of  creditors  in  trust  fund,  sea 
Trusts. 


DECEIT. 

Fraud  and  Deceit. 


DEDXOATIOa. 


ValidUiy  and  effect  of  eondfffon  of  tfodU 

caUon  that  remaining  property  shall 
not  be  subject  to  oasesmients  for  im- 
provements.   16-409  (cage  p.  493). 

Effect  of  failure  of  city  to  record  plat  dedi- 
cating to  it  a  right  of  way  for  a  street 
to  prevent  the  proper^  owners  from 
en^rcing  the  conditions  of  the  dedica- 
tion. 16-493. 


DEDUCTXONB. 


From  share  of  distributee,  see  EZSCUTORS 

AND  ADHINISTRATORS. 

In  comirating  inheritance  tax,  see  Taxes. 


DEEDS. 

Covenants  in,  generally,  sea  Covenants 

AND  CONDITION& 

Implied  reaertjatien  of  right  of  flmwage 
on  aeoeranoe  of  tract.  16—1077. 

Binding  effect  on  purchasers  of  land  of  r©-» 
strictive  agreement  in  deed  whidt 
constitutes  one  of  the  muniments  <kE 
his  title.  16-1003. 


DEFENSES* 


To  civil  liability,  see  Action  or  Sun. 
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sight  of  one  getting  the  benetH  of  a  defi- 
nition of  malice  in  his  own  instruction 
to  complain  that  it  was  left  out  of 
that  of  his  opponent.  16-766. 


X]rfbps7t  see  Epilepst. 


DELXKQVENT  CHIUDBElf. 

See  JuvxNiLB  Delinquents. 


DEUVERT. 


Of  personalty  sold,  see  Sals. 


DEMOmTBATIVB  EVIDEHOE. 

See  Evidence. 


DincnsAi*  OB  oxsooirrnnrAVoa. 

Of  appeal,  see  Appeal  and  Error. 

Authority  of  attorney  employed  to  repre- 
sent both  parties  to  a  divorce  suit 
which  was  dismissed  for  want  of  pros- 
ecution because  of  his  illness,  to  con- 
sent in  behalf  of  the  husband  to  a  re- 
instatement of  the  case  at  a  suba^ 
quent  term.  16-42S. 


DISORDERLY  HOUSES. 

VmlidUy  of  tctll  OB  affected  by  fact  that 
tentatrix  and  beneficiaries  are  <n- 
matee  of  a  house  of  proatUution. 
J«-4tf7  (caae  p.  400), 


DESonvT  aud  distribution. 

Tax  on  right  to  take  property  1^,  see 
Taxes. 

Effect  on  domicile  of  death  while  !a 
itinera  from  old  to  new  home,  so  far 
as  question  of  descent  of  personal 
property  is  concerned.  16-1286. 

Natural  right  to  receive  property  by  will 
or  inheritance.  16-676. 


DISAFFIRMAKC& 
Of  infant's  contract,  see  Infants. 


DISAFFEARANOEl 

Time  for  giving  noticm  of  accident  or 
malctng  proof  of  death  <n  oaw  of 
disappearance  Of  Insured.  10-009 

(COM  p.  eol}. 


DISdUAUFIOATIOir. 


Toi  snnmum  jury.  16-405. 


DIVORCE  AND  SEPARATION. 

TtM&ttp  and  vffeet  of  divorce  att  affeeted 
by  representation  of  both  parties  fry 
the  aame  attomejf.  10-497  (caae 
p.  42S), 

Authority  of  attorney  employed  to  rep- 
resent both  parties  to  a  divorce  suit 
which  was  dismissed  for  want  of 
prosecution  because  of  his  illness,  to 
consent  in  behalf  of  the  husband  to  a 
reinstatement  of  the  case  at  a  subse- 
quent term.  16-428. 


DOOUMENTART  ETIDENO& 


^  See  EnDEHtSi 


DMORBDITINO. 
Of  witness,  see  Wxtnessik 


DOMICIL. 


DISCRIMINATION. 


■Domlolt  while  in.  itenere  from  eltf  fa 
neu)  home,  10-i298  (eaee  p,  UtSO^' 


ITnconstitutionality  of,  see  Constitution- 

AL  Law. 
In  license  tax,  see  License. 
In  taxation,  see  Taxes. 


D01TBI.E  JEOPARDT. 


See  Criminal  Law. 
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Priority  of  mechanics'  Hen  for  materials 
over  inchoate  dower  right  of  wife  of 
pnqpoty  owner.  16-876. 


DBATT  BOABD. 


JVn^fnir  of,  aa  evMenoe  of  pHyaUial  con- 
amon  of  rwffMnmf.    i«-s»47  (t 
p.  943). 


DBAIVS. 
In  general,  aee  Bills  and  Nona. 


DBUHKfiinfliSB. 


Aa  affecting  criminal  leaponsibnity,  aee 
Criminal  Law. 

Mffett  oft  on  right  to  pimiNtw  or  eiv- 
emplary  damages  for  amaault.  J0— 

Definition  of  habitual  dmnkard.  16-276. 

Negligence  of  warehouseman  in  putting  in 
charge  of  the  building  a  man  known 
to  use  intoxicating  lumor  to  excess. 
16-275. 

Driving  automobile  when  Intoxicated  as 
malum  in  se  or  gross  negligence.. 
16-902. 

Sufficiency  of  information  for  homicide 
caused  by  drivine  automobile  while  in- 
toxicated. 16-802. 

Ccmviction  for  driving  an  automobile 
when  intoxicated  as  oar  to  prosecution 
for  manslaughter  by  causing  the 
death  of  a  person  while  so  dcdng, 
16-902. 

Estoppel  of  one  who  has  pleaded  guilty  of 
driving  an  automobile  when  intoxicat* 
ed  to  object  to  conviction  in  a  subse- 
quent prosecution  for  manslaughter 
by  causing  death  while  so  doing,  on 
the  ground  of  lack  of  evidence  that 
he  was  driving  the  car.  16-^02. 


ImpeaeMtig  or  dfaereeUiing  dtfing 
lanMonm,  le-AXl  (eaam  ml 
SOS). 


zuuia. 

Atlwrg  fa,  aee  maj/hmn. 


19~OSS. 


BAgEMBWT. 


Sguttable  or  incipient  eaaement  m» 
Jyreach  of  covenant  against  en- 
eumhnmeea.  10—1000  (ease  p, 
10S9) . 

Mt^cord  of  deed  or  eotOraet  for  oeneey- 
onoe  of  one  poroel  with  oovonant  or 
easement  a^ecUng  another  parcel 
etened  &y  grantor,  as  eonatructtve 
notice  to  mtb»equent  purchaser  or 
wcunibrawteer  of  latter  pared.  1^ 
lOia  (cases  pp.  007,  1003). 

Implied  easement  or  servitude  of  flenv 
age  on  severance  of  traat.  1^107^ 
fease  p.  loOS). 

Definition  of  an  easement.  16-607. 

Effect  of  grant  of  an  easonent  not  attest- 
ed as  required  by  statute.  16-1069. 

Implied  reservation  of  visible  easement  in 
favor  of  grantor  with  full  covenanta- 
of  warrant.  16-1068. 


EXOHT-HOUB  XAW. 

See  Hastb  and  Servant. 


SIiEOTIOM. 


Conferring  right  of  suffrage  «pen  wom- 
en as  quaUfyif^f  (Item  as  iureiw. 
10-1104  Ceases  pp,  1184,  1141), 


DUE  PROCESS  OF  XAW. 

See  Constitutional  Law. 


DUBEU. 

Bifeet  of  duress  on  right  to  inventions 
as  6ettreen  employer  and  employee, 
10-1177. 

Oriminal  responsibiU^  of  parent  or 
cfiltd  for  act  of  chUd  done  vnder 
fear  of,  or  compulsion  by,  parent. 
10-1470  (case  p.  1400). 


SMBAinCMEllT. 

Sight  of  riparian  otener  to  em^tnOe 
against  flood  or  averfUnn  from 
stream.  10-684. 


EBCBEZZUSHEIIT. 


What  amounts  to  embesslement  wttfcM 
fidelity  bond,  1S-'1408  (eaam  p. 
1489). 
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mZBQBVOT. 

ConatittiUonaHtif  of  emerpeiuiy  rent  low*. 
lfr-I7«  CotUM  pp.  ISS,  les). 

Effect  of,  u  raasfm  for  potting  forth  a 
latent  govrnnmental  power  not  preyi- 
onslr  exereioed.  16-162. 

Effect  of  limit  in  time  to  meet  emergencjr 
to  justify  law  tiiat  eonld  not  be  up- 
held as  a  permanent  change.  16-lw. 


CMIirEMT  DOICAUI. 

Erection  of  memorial  monnment  in  high- 
va7  u  additional  bnrden  on  the  ue. 
16-825. 


EBEPLOTEES. 


Bonds  for  fidelity  of,  see  Bonds. 

In  general,  see  Master  akd  Sebtant. 


BIIFI4>TI!B*S  UABII.ITT. 

See  Hastes  Aim  Sibtamt. 


E1IOU1CBBAKOE8. 


Covenant  against,  see  Cotenants  and 
Conditions. 


EPIUEPSTi 


pooay.   le-l^ia  icaum  p.  M»}» 


EQUAUTT. 


Of  immunities  and  privileges,  see  Cmtsn- 

TUTiONAL  Law. 
In  license  tax,  see  LicKlSB. 
In  taxation,  generally,  see  Taxes. 


EQUAL  PROTECTIOK  OF  THE  X*AWS» 
See  CONBTITDTIONAL  LaW. 


EQUTTT. 

Power  cf  aqruify  to  relieve  against  for- 
feiture of  lease  for  nortpaitment  of 
rent.   10-437  (eases  pp.  499,  430)  . 
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Befosal  d  court  of  equity  to  sit  in  review 
of  the  proceedings  of  subordinate  po- 
litical or  municipal  tribunals.  1&-1086. 

Bight  of  trustee  in  bankruptcy  to  come 
into  equity  to  reach  property  in  pos- 
session of  tho  bankmpt's  trustees. 
16-646. 


ESTATE  TAX. 


See  T 


ESTOPPEL 

la  geaersl. 

To  raise  question  on  appeal,  see  Avratt 
AND  Error. 

Aa  to  validity  of  local  improvonent  asinss 
ment  16-493. 

Bj  oondnet. 

Estoppel  of  husband  wbo  employs  attorney 
to  foster  suit  for  divorce  by  his  wife, 
and  to  represent  him  as  welt  as  her, 
in  such  Utigation,  to  attack  the  valid- 
ity of  the  decree  on  ground  that  pub- 
lic policy  forbids  an  attorney  to 
represent  both  parties  to  divorce  ac- 
tion. 16-423. 

Estoppel  of  adoptive  parents  who  take  a 
child  into  their  family  and  treat  it  as 
their  own  to  assert  that  the  child  was 
not  legally  ailopted.  16-1016. 

By  inaoneliteney. 

Estoppel  of  one  who  has  pleaded  guil^  of 
driving  an  automobile  when  intoxicate 
ed,  to  object  to  conviction  in  a  subso* 
quent  prosecution  for  manslaughter 
by  causing  death  while  so  doing,  on 
the  ground  of  lack  of  evidence  that 
he  was  driving  the  car.  16-^02. 

Who  aSeeted. 

Estoppel  of  hetra  of  adopttvo  parent  to 
attack  ttecree  of  adoption,  10^1030 
ieaae  p.  1016). 


ETICTIOHi 
Of  tenant,  see  Ijlndlosd  and  Tenant. 


EVIDEHOE. 


In  gemeraL 

Necessity  for  exception  to,  see  Appeal 

AND  Error. 
On  appeal,  see  Appeal  and  Error. 
Reception  of,  on  trial,  see  Trial. 
Admissibility  of,  to  impeach  witness,  see 

WrrNESSES. 
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Prejudicial  error  as  to.  1&-362. 
Extent  of  redirect  examination  of  finger- 
print witness,  lft-362. 
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Fatidity  of  em/ployment  to  obtain  er*- 
dence.    1^1*33  (case  p.  1430). 

VoUAity  of  oontroct  to  testify,  i  0-1467 
(oaae  p.  J4A»). 

FreswnptioBS  mnA  burdea  of  proof: 

Fremtmption  am  to  right  to  inventions  « 
between  employer  and  employee. 
ie-lS03. 

Duty  of  railroad  seeking  to  avoid  liability 
for  failure  to  fence  track,  on  ground 
that  locus  in  quo  was  a  public  street, 
to  show  that  the  track  was  in  a  street. 
16-928. 

Necessity  that  bank  which  pays  a  forged 
check  and  fails  to  give  prompt  notice 
to  ttie  ones  receiving  the  money  prove 
that  the  latter  have  funds  of  the  forg- 
er out  of  which  to  make  good  the  loss. 
16-1120.  ^      .        ^   ^.  J 

Burden  of  proving  that  insured  died 
through  injuries  sustained  by  exter- 
nal, violent,  and  accidental  means. 
16-601. 

Presumption  of  andue  influence  in  case  of 
devise  to  one  associated  with*  testatrix 
in  an  immoral  environment.  16-450. 

Insanity  of  accused.  16-1141. 

—  neKlisenoe.  . 

General  rule  as  to  presumption  of  negli- 
gence from  happening  of  accident. 
16-1383.  -  „  x.^^ 

Burden  of  showing  what  would  constitute 
ordinary  care  in  management  of 
warehouse  in  action  for  burning  of 
property  therein.  16-276. 

Nc«ligence  of  innkeeper.  16-13S3. 

Doeunentary  erideaeo. 

Finding  of  draft  board  as  evidenee  of 
physical  condition  of  regiatrani.  14^ 
2^7  (eaae  p.  S43}. 

Admissibility  in  civil  suit  for  assault  of 
conviction  in  a  criminal  prosecution 
for  the  same  assault  from  which  an 
appeal  is  pending.  16-761. 

Former  testimony.  16-405. 

Demonstrative  oTidenoo. 

Finger  prints  as  evidence.  XO-370 
(eaae  p.  802). 

Right  of  one  voluntarily  permitting  hi« 
finger  prints  to  be  taken  and  photo- 
graphed, to  object  to  the  introduc- 
tion in  evidence  ol  photograph. 
16-362. 

Forol  and  ontrlnslo  orldenoe  eoBoerB" 
Ing  wHtinga- 

As  to  intention  of  testator.  16-1. 


Oonfeaalona. 

Weight  of  conf  esdon,  see  Infts. 

Hearany;  deolnvationa.  ^ 

Cross-examination  of  witness  to  briBg 
out  hearsay  evidence.  16-1068. 

—  oonfldential  eomnranloatlona. 
Competency  of  husband  or  wife  as  wit- 
ness, see  Witnesses. 

Privilege  of  eommvnication  made  to 
pubUe  offteere.  10-1298  (eaae  p. 
1200). 

Who  ma^^  claim  privilege.  16-1250. 

Communications  to  Judge  of  court  td  rec- 
ord. 16-1250. 

Privilege  of  communications  made  by 
child  to  judge  of  juvenile  court  be- 
fore proceedings  to  declare  him  a  de- 
liquent  have  commenced.  16-1250. 

Communication  to  physician  in  presence  of 
third  persons.  16-450. 

—  throats. 

Evidence  of  threat  made  shortly  before  aa 
assault  in  prosecution  of  the  awaflp 
ant.  16-949. 

—  dylnc  deolaratlona. 

Impeaching  or  discredUtn^.  10-^tl 
(caaea  pp.  4O0,  400}. 

When  declaration  is  admissible  as  a  dy- 
ing declaration.  16-400. 

Belevanoy  and  materiality. 

Prejudicial  error  in  admission  or  aclo- 

sion  of,  see  Appeal  and  Error. 
Competency  of  witnesses,  generally,  see 

WITNESSES. 

Admissibility  of  evidence  to  correborate  « 
impeach  witness,  see  Witnesses. 


Opinion  evldenoe. 

Finder   prints   aa  evidence, 
(oaee  p.  802). 


10-878 


Evidence  in  action  for  breach  of  

ranty  «pon  saie  of  aeed,  nuiaerv 
cteefc,  etc.  10-097. 

Evidence  in  action  for  slander  of  volun- 
tary repetition  thereof  by  strangers 
and  of  current  reports  and  rumors. 
16-712. 

—  olianMtovt  ropvtatfoB. 

Proof  of  declaroHVa  bad  *ar«««ar  or 

reputation  for  imtruthfulneaa  to  tiit- 
.    peach  dying  decpiratitm. 
(ease  p.  40S). 

—  ■tentol  oapaelty 

jmpeai^tment  of  dying  declaroMon  »p 
proof  of  declarant'a  mental  aoerro- 
tion.  XO-414. 
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—  motiTe. 

Evidence  of  other  crime  to  show  motiTe. 


Mvldenoe  vn  queaUon  of  puniHve  or  m> 
empUtry  damages  <n  action  for  aa> 
aouU,    10~93&  (caaea  pp.  7S5,  761) . 

Evidence  of  paymentg  made  to  free  land 
of  a  servitude  on  question  of  dam- 
ages for  breach  of  covenant.  16-1059. 

Admissibility  on  question  of  damages  for 
wrongful  flowage  of  land  of  evidence 
as  to  injuries  by  the  water  to  a  farm 
road  beobre  the  action  wu  broueht. 
Ut-106S.  - 

—  meKllKenee. 

Evidence  in  prosecution  for  negligent 
homicide  by  automobile  that  at  time 
of  accident  defendant  was  conveying 
liquor  in  violation  of  statute,  caus- 
ing haste  wliicb  resulted  in  negligent 
management  of  the  car.  16-910. 

—  oirownstanoes. 

Cireumstances  surrounding  testator  \rii6a 

he  made  his  wilL 
Circumstances  under  which  an  assault  was 

committed.  1&-766. 

—  other  eiinie*. 

Evidence  of  other  crime  to  show  motive. 
16-949. 

Permitting  introduction  of  finger-print 
record  of  accused  which  also  contains 
hia  criminal  record.  16-S62. 

—  peeulaiy  oonditiom. 

Bvidmuse  of  pecuniary  drcum^ncea  of 
ptatiea  on  qfueaCion  of  puniUrto  or  ex- 
emplary     damage     for  assault. 

tosas. 

—  criminal  matter*  emvskllT. 

Evidence  of  other  crimes,  see  supra. 
Identification  of  accuse^  see  infra. 

Evidence  in  prosecution  for  negligent 
homicide  by  automobile,  that  at  time 
of  accident  defendant  was  conveying 
Uquor  in  violation  of  statute,  causing 
haste  which  resulted  in  negligent 
management  of  the  car.  16-910, 

— Identifloatloa. 

Fintfor  prtntm  ao  evtdetuie,  10-S70  (caae 
p.  369}, 

—  mltication. 

SrHdence  in  nttttgaUon  of  punitive  or  ex- 
emplary damages  for  aanault. 
lesm,  830  (easea  pp.  7&ei,  701). 


Welskti 


WaloM  of  finger  prfnte  w  Mrfdenoe. 

19-370  (oase  p.  362) . 
Impeaohing  or  dttoreaitiito  df/tng  dec- 

larationa,    lO-All  (etuea  pp.  400, 

405). 

<31reumatanoeB  warraTUing  inference  of 
negligence  of  u>arehoueetnan  oauaing 
damage  to,  or  (oaa  of,  proper^  by 
fire.  16-aoo, 

Sufficiency  of  evidence  to  support  findings 
of  jury  in  action  under  Federal  Em- 
ployers' Liability  Act.  16-470. 

Proving  corpus  delicti  in  a  murder  case  hr 
the  confession  of  the  prisoner  which 
is  corroborated  by  other  evidence. 
16-1141. 

Undue  influence  in  execution  of  wilL 
16-1412. 

AdmiuiblUty  omdsv  pleadlacsi  vail- 

aaoe. 

Admissibility  of  evid«ice  of  self-defense 
in  civil  action  for  assault  under  plea 
of  not  guilty.  16-761. 

In  criminal  case.  16-902. 


EXAMINATION. 

Of  witnessu,  see  Witnessbs. 


EXGHANOB. 


Trueta  or  preference  in  reapeot  of  money 
uaed  Co  purcAose  exchange,  10—199 
Xoaaee  pp.  181,  186), 


EXECUTION. 


What  property  subject  to,  see  Lett  and 

Seizure. 


BZECUTOlUi   AND  ASBONZSTBA- 

TORS. 

As  proper  parties  to  sue,  see  Parties. 

Claim  harred  by  limitation  as  subject  of 
setoff  against  heir  or  legatee, 
19-341. 

Collection  of  insurance  policy  on  property 
of  decedent  by  one  of  two  executors 
without  acting  in  conjunction  with  his 
co-executor.  16-306. 

Personal  representative  of  the  insured  as 
the  proper  party  to  collect  for  loss 
under  a  fire  insurance  policy  occur- 
ring after  insured's  death.  16-305. 

Effect  of  settlement  by  executors  with  the 
coun^  court  to  terminate  their  au- 
thority to  act  as  executors.  16-325. 
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BZBKPLABT  DAMAOBA.  nHOBS. 


See  OAMAmflb 


.  BZfilEPTIOmk 

Homeeteed  exemption.  Me  HousniOi. 


SZPSaT  WITMBSB. 

Testimony  of,  generally,  see  EvmNOL 
ValiMty  of  agreement  by,  ta  teaHAr. 


BZFIASIONS  AMD  EXPXASXVm 

lAdMUtv  of  %pareho%Meman  for  damaga 
to,  or  deatruction  of,  property  by  /liw 
aa  affected  by  presence  of  exploalvem 
in  the  same  tcar^oute  or  nearby. 


EZTRAOKDIKABT  FX.OOD. 

JNetifttftfon  bet«7cen  ordinary  and  «r- 
traordJTtdfv  /lood  as  affecting  que»- 
turn  of  right  of  riparian  owner  to 
embank  against  flood  or  overflow 
from  stream.  16-^03*. 


STE8. 

Injury  to,  aa  mayhem.   19-^63.  , 


TAOTfl. 

Beriew  of,  on  appeal,  see  Apfbal  amd 

EftROB. 


CAIB  TBIAI.. 

Definition  ol  ie-1299. 


FEDEBAXi  EMFItOTEBS' 
ACT. 

See  Mastbb  and  Servant. 


UABIXITT 


See  Elections. 


Dntr  of  nilxoad  eompanr     to,  aee  Ba^ 


FISEUTT  ZKSUIlAHCm 

See  Bonds. 


rXKAVOZAIi  COHDinOK. 

Evidence  aa  to,  see  EvniBMcak 


FIMDUIOS. 

Review  of,  on  appeal,  eee  AppbaXi  and 
Boa. 

Of  draft  board,  aee  Dratt  Bcasdu 


FIHEB. 

JU^C  to  apply  iMMfc  boa  <n  paywMM  ef 
|b«e.  19-»7a, 


Injufy  t»,  OS  mayhem. 


I^QEB  FKINTB. 

Ftnper  ^ncs   as  eirfdenee. 
•   (coee  p.  doaj. 


FERE  SEPABTKEHT. 

RecoTery  under  Workmen's  Compensation 
Act  for  injury  to  an  employee  when  he 
aa  a  member  of  a  voluntary  fire  de- 
partment is  hasteninff  from  the  plant 
to  respond  to  a  fire  aUim.  16-1166. 


FIBE-PROOF  BITIU>Xire. 

lAabtUty  of  uxireAowseman  tbho  hmm 
agreed  to  store  gooda  in  a  fireproof 
building  for  loam  or  daaCrMoUan  by 


FIBEB. 

Liability  of  railroad  company  fw,  see 

Railroads. 
Liability  of  warehonseman  for  injury  bj^ 

see  Warehou^hen. 
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n&OMAH.  FOUXDATIOV. 
At  nlbmd  Aonlog,  see  RAOUtOAni,  For  impeaehment  of  witnew,  am  Wir* 

NBB8BB. 


nooD. 

Snbaaltmeiit  assiw^  see  Wa' 


FlX>WAOa 


Iiwi|>Wetf  eaMmanC  or  Mrvttud«  «/  /low- 
o^re  on  iieve-ranoe  o/  tmol,  10— i074 
(case  p.  1098). 

Admiasibllity  on  question  of  damag^i  for 
wrongful  flowage  of  land  of  evidence 
M  to  injuries  ti^  the  water  to  a  farm 
road  before  the  action  was  brought. 
16-1068. 

Mitigation  of  damages  for  wrongful  flow- 
age  of  land  by  mill  owner,  by  profit 
derived  from  cutting  ice  on  the  mill 
poad.  16-1068. 


F.  O.  B. 

Wha^  anumnta   to   deliverjf  /. 
1&~A»7  (COM  p.  aoo}. 


FOOT. 


FORBCI^SITRE. 

Of  mortgage,  see  Mobtoaoe. 


FOBFErnm 


Of  insurance  policy,  see  Insuranci. 
Of  lease*  see  I^anulord  and  Tenaht. 


FORGEBT. 


Of  papers  sent  to  bank  for  coUeetioB, 
Banks. 


FOBMEB  JEOFABDT. 


Se«  Ceiuihal  Law< 


FORMBB  TESTIMOITT. 

Admissibility  in  evidence,  see  BvmBNCM. 


FRAUD  Ami  DECEIT. 

Aa  ground  for  relief  against  judgment, 

see  JUDQlfSNT. 

Effect  of,  on  running  of  limitationi  see 
IjIHItation  of  Actions. 

Xffeet  of  fraud  of  inaolvmU  hanle  4n 
aelUnff  a  draft  on  HplM  to  truat  or 
profermue  in  reapoct  of  mtmey  uaed 
to  purOiaao  U.  10~JM, 

Fraud  OS  to  phvaieal  oomUtton  reauUinp 
from  injury  oa  ground,  for  relief 
from,  or  injunction  againat,  a  judg- 
ment for  peivonal  injuriea.  16—307 
(caae  p.  3Se). 

TaUdUif  and  effect  of  dlvoree  aa  affetAed 
by  represenCaClon  of  lM>lh  jMrttea  fry 
Me  aame  oMomey.  10-407  (eaae 
p. 

Acceptance  by  insolvent  bank  of  mon^  for 
a  draft  as  a  fraud.  16-181. 


FREEZnfO. 


Beeoverir  under  Workmen'a  Compenm- 
Mon  Act  for  tniurp  from,  lO-lOaS, 


FRRIOHT  OABRIERflb 

See  OiwniHtfi. 


FREIOBT  ON  BOARD. 
See  F.  O.  B. 


OARMISHBSENT. 


Property  subject  to  levy,  see  Lun  AND  Sm- 

ZUBB. 

Money  or  other  property  taJcen  from 
priaoner  aa  aUbjeet  of  oamtahment. 
ie-37S. 

Garnishment  of  proceeds  in  hands  of  col- 
lecting bank  of  a  draft  deposited  for 
collection  and  credited  to  depositor's 
account,  by  creditor  of  the  ^positor. 
16-1079. 

Liid}ili^  of  bank  to  which  a  draft  against 
bill  of  lading  is  sent  for  collection 
which  forwards  the  proceeds  after 
being  garnished  in  a  suit  against  the 
drawer.  16-1079. 
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OAS. 

Gm  in  mines,  generally,  tea  Hinb& 


OEmTAI.  OBGAH8. 
Imiurif  to,  as  mavhmin.  i«-0a9. 

■■■♦*»  — 

OOOD  FAITH. 

Question  of  good  faith  as  affecting  right 
to  attach,  or  gamisJi  money  or  other 
property     taken     from  priaonm^ 

ie~asa. 


GOVERNMEirr. 


Separation  of  powers  of,  sm  CONSTITU- 
TIONAL Law. 

Bight  to  InventUma  am  ftettOMH  thm  gow 
emment  and  its  emplcyeem, 
10-1190, 


GOVXRirOR. 


0mlUng  of  apeeiat  or  extra  term  of  nmrl 
by  governor.  1 0—1300  (oate  p. 
1Z99). 


GROSS  ITEOLIGEMCS. 

Operation  of  automobile  when  intoxi- 
cated aa  ^oss  negli^nce.  16-902. 

Snfflcieney  of  indictment  charging  man- 
slaughter through  groBS  negligence. 
16-902. 


OVABAHTV. 


Of  fidelity  of  employees,  see  Bondb. 
Otf  right  to  jury  tzial,  see  Juby. 


OUABDS. 


Master's  duty  to  guard  dangerous  nui- 
chinery,  see  Master  and  Servant. 


'  OTTMPOWBEB, 

See  Explosions  and  Explosives. 


KABirUAl  BKVXXABll^ 
See  DKDNXBHNaH. 


HAirs. 

f nfwtV  to,  aa  mayhem. 


10-om^ 


■WARMT.BB8  ERROR. 

See  Amu.  and  Erbob. 


E&A3>. 

Mniwp  to,  ua  mayhem,  10-008. 


HEALTH. 

Belatlon  of  Judiciary  to  bowrd  of  heaUk. 
16-708. 


HEAT  STROKE. 

See  SCHSiBou. 


HEIRS. 

Estoppel  of,  ece  Estoppel. 

Bight  of  preoumptive  heir  to  ohjeet  t» 
adoptUnu   10-1020  (eoae  p.  1010}. 


HIGHWAYS. 


Additional  servitude  on,  see  EfmiOHT 
Domain. 

Establiihmeat. 

VaUdity  and  effect  of  eondUUm  of  dedi- 
cation that  remaining  property  ahalt 
not  be  aubjeot  to  aaaeaamen*  for  lat- 
provemenU.   10-400  (eaaa  p.  doa) . 

Vm;  what  allMnd  Im  Ughwav  sever- 
ally. 

Bight  to  plaoe  monument  or  wuuleer  In 
highway.    10-9S7  (oaae  p.  OOO). 

Defeotsi  UaUUty  for  l^arlee  to  tevU- 
•m. 

Effect  on  right  to  recover  for  injury  to 
autom4>bUe  or  driver  by  defect  in 
atreet,  of  failure  to  oomfrfy  tottJb 
regvOatlama  ma  to  reglatration  of  au- 
tomobile or  UoenaHtg  of  operator. 

10-1  im. 


XtaUe  -typo  Imdioatea  polmts  with  aaMot«tioB«  romam  typo,  yolmts  witfcowt. 
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AeUon  for  damageM  OffOlnat  aigtUng 
mpoute  for  brraefc  of  contract  to  oon- 
vey  homesfeod  aigmeA  by  ane  KjMtiM 
•Miy.    10-1039  (case  p.  lOSS). 

Validity  of  deed  of  homestead  by  a  man 
in  which  hia  wife  did  not  join. 
16^083. 


NOTBS  AND  CASBa  1B27 
HOTKi. 


BOVmS  OF  liABOlk 

Sm  Masm  and  Skrvant. 


aomoisB. 

Xa  cenftnL 

Sufficiency  cS  indictment  for,  see  Indict- 
ment, ETC 

impeaching  or  diaeredtttng  difHtg  dec 
laraHaha,    10-411  foaaea  pp.  400, 

*oa}. 

Proving  corpoa  delicti  in  a  murder  case 
by  the  confession  of  tiie  prisoner 
which  is  corroborated  by  other  evi- 
dence. 16-1141. 

Instruction  in  prosecution  for.  16-400, 
405. 

Negligent  homicide. 

trainslaugMer  In  connection  vMH  um  of 
automobile  for  unlawful  purpose  or 
in  violation  of  law.    10-014  (eaaea 

pp.  oo»,  oio). 

Effect  of  intoxication.  16-902. 

Liability  of  one  negligently  inflicting 
wounds  npon  another  which  become 
infected  through  negligent  treatment 
and  cause  death.  16-902. 

Estoppel  of  one  who  has  pleaded  guilty  of 
driving '  an  antomobile  when  intoxi- 
cated, to  object  to  conviction  in  a  sub- 
sequest  prosecution  for  manslaughter 
by  causing  death  while  so  doing,  on 
the  ground  of  lack  of  evidence  that 
he  was  driving  the  car.  16-902. 

Conviction  for  driving  an  automobile 
when  Intoxicated  as  bar  to  prosecu- 
tion for  manslaughter  by  causing  the 
death  <rf  a  person  while  so  doing. 
16-902. 

VUle  eagaged  Im  ulawfal  set. 

Mantia%ighter  in  (!onnect<on  idth  uae  of 
automobile  for  unlawful  purpose  or 
in  violation  of  law,  10-014  (eaaee 
pp.  002,  010), 

Effect  of  mental  incompetency  to  reduce 
murder  committed  in  perpetrating 
robbery  to  murder  in  the  second  de- 
gree. 16-1141. 

Baevsable  homioldet  aeU'defeKao. 

Effect  of  intoxication.  16-902. 
-  Bight  of  one  accused  of  homicide,  who  tes- 
tified that  he  had  nothing  to  do  with 
the  killing,  to  complain  that  he  was 
not  given  benefit  of  instmetions  on 
self-defense  and  sodden  passion. 
16-400. 


BOUSE  OF  I£I.  FAMBL 

Sm  Dnwnwf.T  Houan, 


Hommro. 

ConKtttuUotuMtp  of  rent  law.  10-179 
(oases  pp.  109,  les). 


HnSBAHD  AHD  WIFE. 

Kights  in  homestead,  see  Homestead. 
Competency  of,  as  witnessest  sm  Wit- 

NBSSBS. 

PufifNve  or  exemplarjf  damaaes  in  oo- 
don  for  oUenoUon  of  affevtinns  or 
ertmtnal  conversatfoH.  10—1810 
(case  p.  tail) . 


XDEMTITT* 
Bvidenm  s>  to,  generally.  Me  Etiknck 
<  I  a 

nXFAlIB. 
HOUM  of,  SM  DI80BDEBX.Y  HOUBBS. 

niPAiBBCEirT  or  obuoatiox. 

Sm  CoHmrunoNAL  Law, 


ZMFBACHIIEIIT. 

Of  wItnMs,  SM  WmoBoa. 

Of  dging  detiaraUon,    10-^11  (gum 
pp.  400,  400). 

nCPLIED  COXTBAOT. 

See  CoNnucTS.  i 
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nCPXJED  BASEMEXTg. 

See  EAaaiuNTS. 


UPUED  WABRAXTIBB. 


See  Saia 


[16  A.LJI. 


Information  for  homicide  caued  driv- 
inff  an  aotomobile  while  intoxicated. 
16-MB. 


QwacUnc* 

Inqniring  into  antiiority  of  one  actually 
occupying  the  office  of  municipal  joe- 
tice  to  bind  one  accused  of  homicide 
over  for  trial  16-902. 


XMPBOTZUEIITS. 


Lien  for,  see  Uechanics'  Libhs. 
Pdilie   improvements,   aee  Public 
PBOVEMmrs. 


IH- 


INOOIIPETSIIT  PEBSOm. 

Epilepsy,  see  Epilepsy. 

Evidence  as  to  insani^  or  mental  condi* 

tion  generally,  see  Evidence. 
Infants,  see  Infants. 
Testamentary  capacity,  see  Wills. 
Incompetency   of   witnesses,   see  WlT^ 

NE8SE8. 

Questton  of  ahOity  to  entertain  mail* 
ctoua  intent  am  affecting  punitive  vr 
ejremplaiy    damages     for  assault. 

Death  from  suicide  while  insane  as  an 
accident,  or  due  to  accidental  means, 
vHthin  policy  of  accident  insurance. 
10-1409  (ease  p.  130O}, 


nrOONTBSTABILITT. 

Of  insurance  policy,  see  Inburakcb. 


INBEFINITENES  S. 

See  Uncertainty  and  Ind£finitene8& 


ZHBIOTMEHT,  XMFORKATIOV,  AHD 
COMPX.AtNT. 

fm  conaval)  snttelener  of  ollecfttloas. 

Mistake  in  date.  16-902. 
Sufficiency  of  indictment  which  does  not 
follow  the  language  of  the  statute. 

16-484. 

Necessity  that  indictment,  under  statute 
requiring  automobilist  who  strikes  a 
person  to  render  assistance  to  him, 
allege  that  accused  "knowingly'' 
struck  him,  or  that  he  had  failed  to 
render  aid,  knowing  that  he  had 
struck  him.  1&-1420. 

Information  for  involuntary  manslaugh- 
ter. 16-902. 


INDUBTBIAI.  DISPUTE!. 

See  Conspiracy;  Labor  Oboanizatiohs. 


XEFAITTS. 


Im  ceneral. 

Honrs  of  labor  of,  see  Master  and  Snr- 

ANT. 

Injun  to,  on  or  near  railroad  trade,  na 
Railroads. 


Punitive  or  exemplary  damoffee  In 

of  assault  on.  10-948. 
<7rtm<nal    reaponsibOitit    of  parent 

ehUd  for  act  of  child  doiM  under  f« 

off  or  eompulaton  bp,  parenk  1^ 

1470  (eaaep.  1400), 

Oomtraotsi  JlsailrmnBoe. 

Betum  of  property  purchased  by  M/ont 
OS  cofidttion  of  recovery  of  pttr^uim 
money  paid.  10^1470  (emm  m. 
1473) . 


niFIDEUTT* 


Impeat^ment  of  dying  declaratioii  fty 
proof  of.    10-410  (caae  p.  400), 


UfHEBITAEOE  TAX. 

See  TAZEa 


UTJUHOTIOir. 


Im  genmraL 

Injury  or  inoonvttdenee  to  the  defendant 

16-13&2. 

CoHtraots  rights. 

Injunction  to  compel  persons  seeking  to 
destroy  another's  business  by  indoe- 
ing  others  to  break  contracts  with 
him  to  desist  from  such  acts.  1&-222. 

Torts  gemerally. 

Injunction  to  prevent  railroad  company 
from  confiscating  for  its  own  use 
coal  tendered  for  shipment.  16-1352. 
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Ii^nctive  reUef  against  boycott  in  <n* 
diutrtal  disputes.  lO'-MS  (€uae» 
pp.  190,  Sie,  »2»). 

Effect  of  Clasrton  Act  on  riirlit  to  rdief 
1^  injunetion.  16-196. 

Injunetion  to  restrain  combination  be- 
tween labor  unions  and  transporta- 
tion companies  to  refoae  to  handle 
freight  brought  to  warehonae  for 
shipment  1^  nonnnion  ranploTMa- 
16-216. 

lojonction  to  compel  peraras  seeldns  to 
desbroy  another's  rmslness  by  inane- 
ins  others  to  break  contracts  with 
him  to  desist  from  svch  acta.  16-222. 

Jitdcmeat.   

Cmiflict  of  authority  as  to,  see  Goubts. 
Relief  against  judgments  generally,  see 

Judgment. 

Fraud  or  perjury  aa  to  phymieal  eondt- 
tion  remOUno  from  injuiy  a»  {jround 
for  Htfunetion  againat  a  iudgment 
for  personal  injuHeib  i»-897 
foose  p.  839), 

Trade  seorets. 

Injunction  to  restrain  former  employees 
and  those  who  employed  them  from 
disclosing  secret  process  pertaining 
to  the  former  employer's  bnsiness. 
16-1170. 


Fin  innnanee  poUey 
tion.  16-aoS. 


as  a  ehoM  in  ao> 


Estoppel  or  waiver  as  affwUd  1^  poiwara 
«  agent,  see  infra. 

ntU  af  laawad. 

Sffeot  on  poUoy  of  ohange  Ih  MOe  tctth- 
«vt  th«  oonamt  of  tko  inawrer  after 
««  death  of  th«  <naured.  19-811. 

OoonpaaiT  of  tasnved  property. 

Effect  in  tOtange  of  occupancy  urfCfcout 
consent  of  the  tnwrer  mfter  death  of 
the  ineured.  19-811. 

iHeostestablllty. 

Validity  of  incontestable  clause.  16-649. 

Effect  of  incontestable  clause  on  llaUli^ 
where  insured  was  Icilled  while  a^ 
tempting  to  escape  after  soitenea 
to  death  as  a  felon.  19>649. 

ForfeltBre  for  moBpaymemt  of  pre«l- 


BffetA  of  fttUure  of  heira,  after  death  of 
the  insured,  to  pay  premium. 
19-819. 

WalTor. 

Waiver  as  affected  by  powers  of  agent 

16-601. 


Improper  motive  or  purpose  in  geing 
to  hotel  as  affecting  one*s  status  as 
guest,  of  HivUee  of  a  gueal,  for  pur- 
pose  of  determininff  degree  of  ears 
owed  by  proprietor.  19-1888  (eaam 
p.  1898). 

Presumptions  and  burden  of  proof  in  ac- 
tions for  injury.  16-1883. 

Injury  to  invitee  falling  down  unguarded 
devator  well,  where  door  from  land- 
ing was  left  open.  16-1888. 


IM80I.VEirOT. 


As  to  bankruptcy,  see  Banksuftot. 
Of  bank,  see  Banks. 


IHSURAMOB. 

la  gemeral. 

jHity  of  varehoueeman  to  inaure  prop* 
erty  stored  against  lose  by  fire. 
19-298. 

Bight  to  use  public  funds  to  earrp  in' 
•tmmea  for  public  offleerm  or  em- 
ploysea.    19-1989  (ease  p.  1089). 


Notloe  and  proofs  of  loss. 

JMability  of  fire  insurance  company 
where  loee  ooourred  after  death  of 
tA«  insured  and  notice  and  proofe 
of  toss  vwre  not  given.  19-812, 

TUne  for  giving  notice  of  accident  or 
malefnir  proof  of  death  in  oom  of  dla- 
appearanoe  of  inaured.  19-909 
(case  p.  901). 

Sufficiency  of  informal  notice  of  acci- 
dental death  to  local  agent  of  in- 
surer. 16-601. 

Canses  of  injury  or  death. 

Dea^  from  "suicide*  as  an  aeeidentp  or 
due  to  aoDidoMtal  moona,  within 
poUoy  of  <wold«N<  AMuranee. 
t6-1402  (case  ^  1890) . 


Presumption  and  bnrden  of  proof  as  to. 
16-601. 

Effect  of  incontestable  clause  on  liability 
where  insured  was  killed  while  at- 
tempting to  escape  after  sentence  to 
death  as  a  felon.  16-649. 

Meaning  of  word  **accident"  in  acddent 
insurance  policy.  16-601. 

Snffldeney  of  proof  that  death  was  hy 
eortemal,  violent,  and  accident^ 
means.  16-601, 
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btevwt  Im  prveaeda* 

Riffhta  and  liabilUiea  ariatng  from.  Uaa 
after  death  of  inaured  under  poliog 
of  proper^  inauranoe,  lOSia 
(aaee  p.  aOS) . 

Aotlonti  defenses. 

Nacessi^  of  pleadine  and  proving  by-law 
relied  on  ai  ddfenae.  If^lwO. 

OwuHOitr  bisiwwee. 

Bonds  for  fidelity  of  employee,  see  Bonds. 


UTHJIT. 

Am  element  of  crime,  generally,  tee 
Cbiminal  Law. 

Necessity  of  intent  to  injnre  the  person 
in  fact  injured  to  support  civil  action 
for  assault.  16-768. 

In  creating  public  service  commiaaion. 
16-1214. 


XKTERNAIi  KEVEHUS. 
Federal  inheritance  tax,  see  Taxis. 


XHTEBVElfTZOX; 

In  action,  Bee  Parties. 


nrviTBB. 
Xankieciper^  duty  to,  ne  Unatmama. 


JEOPABDT. 

See  Cbihinal  Law. 


90nrX  OSEDITOBft  AHD  SEBTOBI^ 

Bffetst  of  maUoe  of  one  of  two  pereona 
oommitUng  an  oBsault  on  llaMltty 
of  both  for  punitive  or  exempiary 
damages.  t»~SlS. 

/•int  UalHlitg  far  injurtf  to  a  third,  per- 
son or  dawtage  to  his  property  due  to 
concurring  n^igenee  of  drivers  of 
outomoMlos.      J  0-405     CeoM  p. 


JOXHT  mTENTioirs. 


Bight  to,  aa  betueen  employer 
ployoe.  10-1109. 


aoniT  TORT  FEASOBS. 

Joint  liability  for  eoncorring  n^i^eoee^ 
lee  Joint  CBnuiDBS  AUD.DnroBa. 


ZRTOZZOATniO  UQUOR8. 

Acquittal  or  conviction  under  Federal 
statute  as  bar  to  prosecution  under 
state  or  territorial  statute,  or  vUrn 
versa.    10-1288  (awe  p.  iSSOjr. 


JU&OE8. 

Judge  of  Juvenile  court, 

'  COUKTS. 


Me  Sxrmmm 


XHTOZXCATIOH. 

Sea  Dbunkshness. 


IMVAUD. 


Punitive  or  exempiartf  damages  in 
of  aaaaiuU  on.  lOSOS. 


nrvEimoH. 


Patents  for,  see  Patents. 

Right  to  inventions  as  between  empToyer 
and  employee.  16—1177  (case  p. 
1170). 


JUDGMENT. 

On  appeal,  see  Appeal  and  Erbob. 
Injunction  against  enforcement,  see  In- 
junction. 

Judgment  on  pleadings,  see  Puaoing. 

Entry  anno  pro  tunc 

Binding  effect  of  nunc  pro  tone  entry  of 
decree  of  adoption  on  heirs  of 
adoptive  parents  without  notice  of 
the  application  tat  the  entry.  1^ 
1016. 

ESeot  and  oomolnslroneM* 

Veiidity  and  mffeot  of  divorce  aa  affected 
by  repreaentaUan  of  both  parUea  by 
same  atComey.  (cam  », 

Collateral  attacHc  by  prenimpCfM  heir  on 
deoree  of  mdetMon.  10-1084,. 
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IMsqaaliflcatnn  of  ofBcer  to  summon  Jury, 
as  ground  for  collateral  attack.  16- 
40B. 

B«11«C  mmtOmmL 

JWpfcf  •t  freammpUvB  hHr  to  attack  Aa- 
erm  of  odopHon.  te-lo^O  (cam 
p.  1019}, 

Wrmui  or  perjurv  as  to  phyaCeol  oondl- 

Hon  re»uU<n9  from  injury  eta  ground 
for  retief  from  judgment  for  peroon- 
«l  Injuries.    19^397  (case  p.  889). 

to  oet  aMde  divorce  decree  on 
ground  that  hoth  parties  teere  rep' 
rosenCed  by  the  aamm  attorney. 
i«-«»7  rea«0  p. 


juuIOIAX  POwjsU. 

■■eroachment  on,  see  CONSTmmONAL 
Law. 


JUDIOIAI.  8A£B. 


What  may  be  levied  on>  ne  LBVT  ans 
Tm  taxes,  see  Taxu. 


Frejndidal  error  in  matters  afleetinsi  aaa 

Appbal  akd  Ebror. 
<)aestions  for,  see  Triai* 

CMtferHtaff  right  of  suffrage  upon 
womeN  as  qualifjfing  them  as  Jurors. 
ie-lX0tf  (eaaea  pp.  1134,  11^1), 

Mmit  lotos  OS  invasion  of  ri^ht  to  trfal 
bpiury.    ia-J75  Ccoso  p.  199). 

Effect  ffiC  constitutional  provision  for  Jury 
trial  to  fix  mode  of  selecting  the  ju- 
rors or  tiieir  qualifications.  16-1134, 

Disqualification  of  ofBcer  to  summon  jury. 
16-405. 

Error  in  summoning  and  returning  men 
only  as  jurors  when  both  men  and 
women  may  be  selected.  16-1141. 

Bight  of  male  defendant  to  complain  that 
women  have  b^en  excluded  from  the 
jury.  16-1141. 

Right  of  a  defendant  to  say  what  jurors 
shall  try  him.  16-1141. 

Biriit  of  lenslatures  to  change  qualifica- 
tioDB  of  jurors.  16-1134,  1141. 


,  JUSTIOB  07  THE  FEACIB. 

PetMT  le  UOee  affidavit  as  basis  for  ioaf^> 
rant  of  arreat.  l^^S3. 


JtnTXFIOATXON. 

For  assault,  see  Assault  and  Ba' 
For  homieiae,  see  HOHicizw. 

Necessity  of  pleading.  16-761. 


JUVEXIXX  OOVRTfl. 

Privilege  of  confidential  conununieations 

by  a  child  to  a  judge  of  the  juvenile 
court  in  a  prosecution  against  a  third 
person.  16-1250. 
Befusal  of  judge  of  juvenile  court  to  dis- 
close communications  made  to  him  by 
a  juvenile  delinquent  as  contempt. 
16-1260. 


JUVSHXLB  l^^XQUEirT. 

See  also  Juvenilb  Courts. 

.When  child  becomes  a  juvenile  delinqoent 
within  meaning  of  the  statute. 
1260. 


XABOB  OBOAKIZATXOH8. 

Conspiracy  by,  see  Consphuct. 
Injunction  against,  see  iMjUNcnoN. 
Strikes,  see  Stukes. 

Steamboat  company  which  refuses  to  re> 
ceive  shipments  until  its  employees 
consent  to  handle  them  as  party  to  a 
combination  among  tiie  employees 
to  refuse  to  handle  certain  ship- 
ments. 16-^16. 


XJUnSLOBD  Airj>  TEKAJTT. 


Xaaso. 

Oil  and  gas  lease. 


see  Mm. 


OomtMtutUmaUtg  of  atattOm  permitthtg 
holding  over  by  tenant  after  emptra- 
tion  of  lease.  H^178  (eaaea  pp. 
192,  199). 

Poteer  of  equity  to  relieve  against  for- 
feiture of  lease  for  nonpayment  of 
rent.  te-9a7  {oases  pp.  4J»9,  ^O). 


Bvnt. 


ConstituHonali^  of  rent  lotos. 
(eaaem  pp,  162,  199). 

Po%i/er  of  equttif  to  relieve  agatnat  for- 
feiture of  lease  for  nonpagment  of 
rent.  19—437  (cases  pp,  420, 
430). 

Claim  barred  bg  Umitatton  aa  subject 
of  set-off  and  oounterclaim  in  oe- 
tion  for  rent.  19—329. 
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Duty  of  lessors  who,  after  payment  ot 
xent  by  the  lessee,  remain  in  poaseft- 
Bunit  to  aceput  to  teasee  for  ■  the 
value  of  aoeh  ase  and  oeenpatiMi. 

lG-430. 

Implied  promise  by  one  occnpying  prem- 
ises by  permission  of  the  owner  to 
pay  rent.  16-430. 

Failure  of  lessee  to  take  possession  as  de- 
fense to  claim  for  rent.  l&^O. 


Be-amtxyi  reeorwy  of  posMsstoB* 

OofMtMwMofiallty    of    afotutes  m» 
le-lia  Ceaaea  pp.  JfAV,  100). 


to. 


Le^slative  suspension  of  possessory 
remedies  of  landlord  aa  impairment 
of  Jorisdiction  of  eourts.  16-162. 


X.ABOEHT. 


What  amounf«  to  loreeity  iHthtm  fidtXttp 
bond,   ie-1408  fOOM  p.  148S), 


LAW  OF  THB  OAia. 

Decision  on  former  appeal  as,  see  Appeal 

AND  ESBM. 


Money  or  other  property  Coleen  from 
pHaoner  oa  aubject  of  oUochiMnta 
or  aaintre  wider  exeeiMem: 
(eaee  p.  373), 


UBEL  AXD  UAHBEB. 
Xk  saMral. 

ZAabtlUy  of  tme  reapotatble  for  orlpliiat 
UM  or  Mlander  for  Us  tvpoMUon  fey 
<Mrd  peraona.     10-129    (eeme  p. 

712). 

Liability  of  one  rweattiiff  a  dandK.  16* 

712. 

'PvivUvced  eoButnalemtioHa. 

Belevaneir  of  matter  eontained  #it  plemA* 
ing  oa  egeeUng  privilege  within  lew 
of  Ubel.    10-740  (eaae  p.  740}. 

Inquiry  Into  rderanqr  and  pertinency  et 
Ubelons  matter  lAeaded.  16-746. 

Aetioma. 

Eridenee  In  action  for  slander  of  volva- 
tary  repetition  thereof  by  atrangers 
and  of  current  reports  ud  ramocL 
16-712. 


XXASB. 

In  general,  see  LANin.ORD  and  Tbnant. 
Oil  and  gas  lease,  see  Mines. 
Of  railroad,  see  Railroads. 


LEO. 

Injury  to,  as  mayhem.  20-900. 


LBOniATXVB  JOmUTAU. 

Beaort  to,  in  conatmetittn  of  atatot^ 
Statutbs. 


UOENSEL 


To  operate  automobile,  see  Autohobi 
To  use  patents,  see  Patents. 
To  physician  and  surgeon,  see  PflVWGlANS 

AND  SUBGBONS. 


Injury  to  one  on  or  near  railroad  trae^ 

see  Bailboads. 


UESft. 


UBOniATUBB. 

Power  as  to  courts,  see  Cotjrts. 

Power  to  convert  private  business  into 

Jublic  business  by  legislative  fiat 
6-162. 


Of  mechanic  or  materialmoi, 
CHANica*  LamB. 


UFB  EMTATB. 


SOS 


XiBVT  AHD  SEIZVBE. 


Property   subject  to 
Garnishment. 


gamiahnient,  see 


In  general,  see  LiFB  Tenants. 

Time  for  determining  taxable  interest 
under  a  transfer  In  contemplation  of 
death  which  creates  a  life  estate  in 
testator  with  remainder  to  bene- 
ficiaries. 16-604. 
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-  UFB  nmnuuiCTi 

tBM  IIWIIRUIC& 


LIFE  TEHAXTS. 


XtaMUly  ««  between  U/e  tetumt  and  rw- 
mtrtiulenfuin  /or  a  premium  paid  /or 
kmds.    i»-a27   Coa«e  p.  &80>. 

Shan  principal  or  inenaa  pay  fe«a  af 

tnutee's  attorney  in  preparing  an- 
nual accounts  and  in  repreaentins  th« 
trustee  in  litigation  between  the  life 
tenant  and  remainderman  ai  to  who 
should  pay  the  preminma  npon  in- 
vestments. 16-520. 

Effect  of  statute  forbidding  accomula- 
tiona  of  income  except  during  minor- 
ity on  nght  to  deduct  from  interest 
premiums  paid  for  investment  of 
trust  funds  for  purpose  of  reimbon^ 
ing  the  principal.  16-520. 

Ignoring  fluctuations  in  value  of  invest- 
ments by  trustee  in  accounting  be- 
tween life  tenant  and  remainderman 
for  funds  invested  in  income  bearing 
proper^.  16-620. 


UMB8. 

Injiiry  to  Unib  or  port  thereof,  oa  may- 
ham.  16-900. 


XXMITATIOir  OF  AOTXOm. 
la  geaeral. 

CMm  Itarred  by  Umttation  am  aubjeot 
of  set-off,  wunterclaim,  recoupment, 
or  croea  bOl.  19-320  (casern  pp. 
3tS,  898). 

TalidUy  tmd  eonatruetUm  of  war  enact- 
ments in  United  States  attepending 
operation  of  Statute  of  lAmUationa, 
10-1827  (cam  p,  2899), 

Comtraots. 

Time  of  breach  oa  affecting  limitation 
of  fkaht  to  maintain  action.  19-897. 

Krand. 

When  action  for  damages  for  fraud  in 
misrepresenting  invoice  value  of  a 
9tock  .of  goods  accrues.  16-328. 

Persomal  injuias. 

iipplfcabUUy  of  general  statute  of  Umi- 
tattona  to  action  or  proceeding  un- 
der workmen's  compensation  acta. 
10-402  (case  p.  4:&8) . 

When  cause  0/  action  for  death  accruea 
under  Federal  Employers'  Liahilit^ 
Act.    18-482  (case  p.  470). 


XnteKraptlem  .af  statata  hr  salt. 

Effect  of  bringing  of  action  to  stop  mn- 
niBjg  of  Uoutation  against  ^^ihntfft 
which  may  be  intarpMed  far  datsBd- 
ant.  16-315. 

nxna  for  bringing  aeUon  to  avoid  tax 
deed.  16-816. 

Effect  of  amandmant.  U-470: 


umTATiov  or  uabhitt. 
Validity  of  contracts  fbr,  aee  Contraots. 


UPS. 

In^ry  to,  oa  mayhem.  18-988, 


LOOKOUT. 


Duty  to  keep,  for  persons  on  or  near  ndl- 
road  track,  see  RAUJtOAOS. 


MAOHnnSBT. 


bjun'  to  employee  by,  sea  MAsm  and 

&BVANT. 


MAGISTRATE. 


See  Justice  or  the  Pkace, 


IKAIHTENAirOB. 

Sea  Champerty  and  lUiNTiHAirah 


XAZJOB. 

Ai  qnastkm  for  jury,  see  TxuL,  ■ 

Malice  ae  affecting  punitive  or  eoeem* 
plory  damages  for  aaaauU.  18-808 
(eaaea  pp.  768,  701,  788) . 

Correctness  of  definition  at  malice  In  a^ 
tion  for  assault.  16-765. 

Bight  of  ond  getting  the  benefit  of  a  defi- 
nition of  malice  in  his-  own  instruc- 
tion to  complain  that  it  was  left  oat 
ot  that  of  his  opponent.  16-766. 


MANSLAUGHTER. 

See  HoHiGiDi:.  . 


The  dash  1b  each  eltation  ataMda  for  AJUR. 
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UABKEB. 


Riffht   to  place   marleer  At  Mffhuoa^f. 
19~»S7  (case  p.  92&). 


tIAOB. 


Mgect  of  morrteffa  on  etrerctoe  0/  pviMr 


XABTSB  AMD  BB&VAVT. 

Bond  for  fidelity  ai  employee,  we  Bonds, 
GombinstionB  «  employees. 

Organizations. 


■ee  Labob 


Sight  to  inventtona  a»  hetiveen  employer 
and  emplovee.  1^1177  (caae  p. 
1170). 

Right  of  an  employee  leaving  his  employ- 
ment to  use  in  another  buainesa  hia 
general  knowledge,  experience,  mem- 
ory and  skill.  1&-1170. 

Honrs  of  labor. 

What  employera  are  within  "houra  of 
labor"  atatutee.  16-037  (oaaea  pp. 
027,  633), 

NaTigation  company  condocting  terminal 
operations  for  interstate  railways  as 
a  common  carrier  subject  to  hours  of 
service  act.  16-527. 

Switching  crews  employed  by  terminal 
company  as  within  protection  of 
hours  of  service  act.  16-627. 

Newspaper  publishing  company  as  a 
mannfaetoring  or  mechanical  estab- 
lishment within  meaning  of  statute 
as  to  hoars  of  labor.  16-^^. 

fm^vTY  to  omploroe. 

Beeovery  for,  under  workmen's  compen- 
sation act,  see  Woekhen's  Coufen- 
8ATION. 

When  eauae  of  action  for  death  msemae 
vnder  Fedpral  EmjAoyera' '  LtahtU^ 
Act,   i«-Asa  (caae  p.  tf70>. 

Sufficiency  of  evidence  to  support  find- 
ings.  16-470. 

—  f«ardiKC  macUBory. 

Fmttvre  to  guard  machinery  aa  aerieua 

mnd  tetlful  miaconduct  of  employer 
within  meaning  of  Workmen's  Com' 
penaatton  Act,  16-920  (caae  p, 
911), 

Uabliltjr  of  master  for  acta  of  sorrant. 
ZJability  of  employer  for  neglieence  of 
employee  in  use  of  autcunobile,  we 

AUTOMWILES. 

Vse  of  dangerous  agenciee.  16-265. 


Negligence  of  warehouseman  in  placing- 
one  addicted  to  excessive  use  of  liquor 
in  charge  of  the  building.  16-276. 

Question  whether  warehouse  employe* 
altering  building  after  it  had  bees 
closed  for  the  di^  was  acting  within 
the  scope  of  hia  employment.  lft-S7S. 


lEATEBIAU. 


Ll«n  for,  see  Hbcsanigs*  Ijehs. 


KATREBL 

Mayhem  aa  dependent  on  part  mf 

itijuml  and  etxtent  mf  Ui^mrp, 
ie~OM  (caae  p.  9*0), 

In  self  defense.  16-949. 

Evidence  to  show  motive  for  fha  ■■■■It. 

16-949. 

Evidence  of  threats.  16-449. 
Instruction  in  prosecution  fut.  lC-t49. 


VEOBAHICr  UBSm. 

Bight  of  .aubcontractor  or  materialmtmn 

to  methanie*a  lien  for  labor  or  ma- 

terinl  entering  into  work  refected  ma 
not  in  compliance  with  principal 
contract.    19~081  (oaae  p.  076). 

Priority  of  lien  for  materials  over  in- 
choate dower  right  of  wife  of  V'vp- 
erty  owner.  16-^75. 


XEDXOm 


Practice  o^  see  Physicuns  an>  Sim- 

OBONS. 


KEHTAL  AMOmiR. 
Damages  for,  see  Daiiaobl 


MENTAI.  CONDinOir. 

Evidence  of,  see  Evidbncb. 

In  general,  see  Imoohfeient  Pnsomk 

Impeachment  of  dy<*mr  deotaratteM  I 
Vroof  of,  19-^1^, 


Mitigation  of  damages  for  wrongful  fle>w« 
age  of  land  by  mill  owner,  by  profit 
derived  from  cutting  ice  on  the  mill 
pond.  16-1068. 


Xtalle  type  iBdleatee  polnta  with  aanotatiMii  vwauA  type*  polmta  wtthMt. 
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rUHetUno  or  boyevtt  as  violaUon  of  antt. 

tpuat  umm.  io^a^i  fooM  p.  i9e}. 

Befusdl  of  ateamship  oompanteM  and 
their  ompfoyeM  to  aooept  fretgia 
from  «in]il«iwra  of  nommtoit  labor. 

Bestraint  produced  by  peaceable  perana- 
Bion  as  within  pronibition  of  Sher- 
man Anti-tmat  Act.  16-196. 
Effect  of  Clayton  Act  on  liability  of 
labor  organization  or  combination  in 
restraint  of  interstate  trade.  16-196. 
Effect  of  Clayton  Act  on  valldi^  of  Sfm- 
pathetic  strike  in  aid  of  secondary 
boycott  16-196. 
Applicability  of  Clayton  Act  to  pending 
suits  for  injunction  not  brou^t  to  a 
bearing  until  after  the  pusage  of  the 
act  16-196. 


OU  ani  gas  lease. 

on  an4  0as  HiflUm  or  pHvUeffM  as  inde- 
pendent eubjeei  of  Utaeatton,  or  as 
tangible  prepertv  for  purpoaea  of 
taxation.    10—618  (ease  p.  S07}. 

BaspeeMve  righta  of  owner»  of  different 
parcels  into  which  land  subject  to  an 
oil  and  gas  ieaae  has  been  eubdi- 
vlded.  Id-dSS  (ctue  p.  ffM>. 

Effect  of  lease  to  convey  freehcdd  Interest 
in  the  land.  l&-fi07. 


■OHOBB. 


KUGABRIAGS. 


KOKUKElfT. 


See  Abobtion. 


Might  to  fOaoe  monument  fn  MgAioaiF. 
10-097  (oaee  p.  09tt) . 


mSTAXB. 


UtahOitTf  of  mtiniclpml  corporation  to 
eontraetor  for  mistake  in  eetimatea 
prepared  by  former's  officera  or  em- 
ployeea.    10-1131  (case  p.  1120). 

Effect  of  mistake  in  date  1b  indictmoiti 
16-902. 


MXTIOATIOir. 

at  dunagea,  >ee  DAHAOEa. 


MOBS  ABD  BIOTS. 

Funftfve  or  exemplary  damagea  in  eaae 
of  aaaault  by  one  as  member  of  a 
mefe.  ie-S09. 


KOBET  HAD  ABB  BEGEtVED. 

flee  AsfflWFSiT. 


 — 

KOBBT  IB  OOVBT. 

Garnishment  of,  see  Gaknisbmsnt. 
Levy  on,  see  Levy  and  SEgum. 


MOBTGAOE. 

Claim  barred  by  limitation  aa  auhjert  of 
aet-oft  or  counterclaim  in  action  to 
faretHoae  mortgage.  10-331. 


MOTIVE. 
Evidence  as  to,  see  ErtDENCA 

Improper  motive  or  purpose  in  going  to 
hotel,  aa  affecting  one's  ata'tua  aa  a 
gueatt  or  Invitee  of  a  gueat,  for  pur- 
pose of  determining  the  degree  of 
emre  meed  by  proprietor  10-1388 
(eaae  p.  1383) . 


V1TBXGIFA]:.  OOBPOBATIOBI. 
Ibk  geaeraL 

Duty  of  railroad  to  fence  trades  wt^tm 
Umita    of    munidpalUy.  10-^3 

(case  p,  OSS) . 

OrdinaiimB. 

Violation  of,  as  proximate  cause  of  In- 
jury, see  Pboxuutb  Causa 

CoMtraots. 

As  to  public  eontraeta  generally,  see  Con- 

TRACTS. 

Contract   for  pnblle  ImprovenMnt,  see 

PUBUG  IhFBOVEHEMTS. 


Thm  doA  Ik  aoak  eltatlea  stands  fer  AJUB. 


Digitized  by  Google 


1636 


AMERICAN  Law  REPORTS,  ANNOTATED. 


£16  AXJL 


«iUfon  nwt  renxaining  property  ahaU 
not  be  mtbSeet  to  tusewtnente  for  Im- 
provemmto.   10~^99  (comb  p.  ^93}. 

XAahtUty  for  dunM:M. 

Liability  for  injury  on  deteistiTe  Ughway, 
see  HiGBWAYS. 

lAabOUit  of  municipal  eorpormtton  to 

eonfrootor  /or  mistaXre  in  estimates 
prepared  %y  former*e  otfloera  or  em- 
ployees.   1^1131  (ease  p.  112&). 

Necessity  that  an  equivalent  remedy 
against  the  officer  through  whose 
agency  or  n^ligence  a  wrong  is  com- 
mitted be  provided  to  permit  maniei- 
pali^  to  escape  liabili^.  16-1126. 


mnficiPAii  oouRTs. 

Refusal  of  court  of  ecpiity  to  sit  in  review 
of  the  proceedings  of  subordinate 
political  or  municipal  tribanals.  16- 
1086. 


8m  Hbmcm. 


mrruAit  oohbat. 

PmriNve  or  ecBempIary  damagem  fof  M> 
maUt  (n  oom  of.  19-797, 


HEOXJOEHOB* 


In  geaeraL 

Validity  of  contract  against  liability  for^ 

see  Contracts. 
Sufficiency  of  evidence  as  to,  see  Elvi- 

DENCE. 

As  to  explosions,  see  ExFLoeiWS  ahA 

Explosives. 
Negligent  homicide,  see  HoMicnA. 
Of  innkeeper,  see  Innkeepers. 
Pleading  as  to,  see  Pleading. 
Proximate  cause,  see  PROXIMATE  Cause. 
Of  railroad  company,  aee  RAiutOADa 
Sufficiency  of  evidence  to  take  ease  to 

jury,  see  TRIAL. 
Question  for  Jury  as  to,  see  Trial. 
Of  warehouseman,  Wabehousbmxn. 

General  rule  as  to  what  constitutes  ac- 
tionable negligence.  16-1048. 

Dangeroni  agenoies. 

Liability  for  servant's  negligence  as  to, 
see  Master  and  Servant. 

When  instrumentality  is  dangerous  per  m. 
16-266. 


DaJi««ro«s  iwealsea. 

Liability  of  innkeeper,  see  Innkeepbs. 

Injury  to  traveler  upon  highway  who,  in 
attempt  to  pass  around  a  train  bndD- 
iag  a  crossing  by  going  upon  the  com- 
pany*!  property,  steps  into  a  bole  m 
the  right  of  way.  16-1062. 

Ib  kicbway. 

In  operation  of  automobile  aee  Adtomo- 

BILG8. 

Injury  at  railway  crossing,  see  Bail- 


HBBVOira  SHOOK. 

Effect  of  refusal  of  instruction  where 
r^ts  of  complaining  party  were 
fwl^^rotected  by  instnudioni  ^van. 


XXWBPAPES8. 


Newspaper  publishing  company  as  a 
manofactnring  or  mechanical  estab- 
lishment within  meaning  of  statsto 
aa  to  hoars  of  labor.  16-638. 


Rsviev  of  discretion  as  to,  see  AnuL 
AND  Ebbob. 

tnahOitg  to  perfect  rwwa  fer  appeal  «a 

ground  fer  new  Mai.  19-llSS 

(case  p.  lias). 
Is  "ttntft"  a  teord  of  ta^usCon  or  eac«l«- 
elon  where  one  ia  given  vntU  a  oer- 
tain  time  to  perfect  hie  motton  for 
newtriall.   10^1099  (oaae  p.  1090} , 

Loss  of  stenographer's  notes  as  gnmad 

fur  a  new  triaL  16-1166. 
Newly  discovered  evidence  as  ground  to 

new  trial.  16-1090. 


KOKACCEPTAHOB. 

See  Acceptance. 


Injury  to,  as  mayhem.   Jg  — 6» 


JTOTAST  FUBUa 

Petver  of,  to  take  affidnvi*  a»  baeta  fsp 
tvarroMt  of  arreet. 


Itallfl  type  iHdloatee  polata  with  aauaetatlmi  muua  two,  polata  witksvt. 
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Of  Ion  of  iiunred's  property,  see  Inbub- 

ANCE. 

Of  tax  sale,  see  Taxes. 
K««esBltr  of. 

Effect  of  bui/er'a  ignorance  of  dtnelaim* 
er  of  warranty  dause  in  eontraet  for 
purchttue  of  seed,  nurcery  stocJe,  etc 

16S82. 

Necessitv  of  lenowledge  of  accident  or 
injury  to  render  one  liable  under 
etatute  in  relation  to  conduct  of 
driver  of  automobile  after  happening 
of  an  ooddcttt.  i^iitVff  (etue  p. 
1420). 

Binding  effect  of  restrictlTe  agreements 
npon  assignee  who  purchases  for 
value  and  without  notice.  16-1003. 

Binding  efFect  of  nunc  pro  tunc  entry  of 
decree  of  adoption  on  heirs  of  the 
adoptive  parents  without  notice  of 
the  appliution  for  the  entry.  16- 
1016. 

flsflielemer. 

Ineufjletent  notice  to  lessee  as  ground  for 
riHief  against  forfeiture  of  lease  for 
nonpayment  of  rent,  10—440. 

Sffeot  of. 

Effect  on  liability  of  indorser  to  indorsee 
or  aubsequent  holder  of  invalid  note 
of  indorsee's  knowledge  of  the 
gaUty,  lO-xaso. 

EfFect  of  knowledge  of  eustomerr  as  to 
the  fire-fighting  apparatus  provided 
by  warehouseman  on  the  latter's  duty 
to  protect  Hie  proi>er^.  16-276. 


HXnrO  PRO  TUNC. 
Entry  of  judgment  none  pro  tane*  lee 

JUDOMEMT. 


NTTBSERT  STOOK. 

Warranties  and  conditions  on  Ml«  of. 
16—809  (caae  p.  856). 


OBJEonom. 


To  raise  question  on  appeal,  see  Appeal 
AND  Ebrchl 


OBSTBXrCTIOH. 


Of  crossing  by  train,  see  Kaiuioads. 
Of  water,  generally,  see  Waters. 


Of  insured  property,  see  iHsnitANCB. 


OOOVPATION. 


Profession  or  occupation  as  property 
within  protection  of  the  Constitu- 
tion. 16-708. 


onrcBBt. 


Ib  Keneral. 

PrlTilege  of  communications  to,  see  Evi- 
dence. 

Justice  of  the  Peace,  see  Justice  of  the 
Peace. 

Bight  to  use  pubUe  funds  to  oorry  M- 
suranee  for  public  ofjleers  or  em* 
i^oyees  .  le-ioag  (oase  p.  1080) , 

Appolmtment. 

As  to  civil  service  legislation  and  r^ral* 
tions,  see  Civn.  Service. 

Term  of  ottee. 

Ja  '*unta»*  a  word  of  fnelwaton  er  exeUt^ 
sion  where  term  of  office  runs  until 
'    a  specified  day.    10^1  lOO. 

LUbUitles. 

Vunitive  or  exemplary  damages  in  case 
of  assault  by  officer,  lessg. 


OFFIOIAI.  ACTS. 


ts  "unMI"  a  ward  of  fnolueton  or  exdu- 
slon  where  time  to  act  is  given  untU 
a  oertoln  day.  10~119O, 


OFF8ET8. 


Set-off  generally,  see  Set^ft  and  Coum- 

TSBGLAXBI. 


OXL, 

Oil  in  mines,  generally,  see  Mines. 


OFEBATIOX. 


PuntHve  or  exemplary  damages  in  ease 
of  unauthorised  surgical  operation. 
10-800. 


The  daak  In  emslh  oltatltoi  stands  for  A.KB. 

16  A.L.R.— 97. 
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ORDINANOES. 


See  Municipal  Corporations. 

OSTEOPATHS. 

OonaUtutionaUtif  of  atatiUe  preaeHMng 
cojtditions  of  practiMng  medicine  or 
mtirgery  as  affected  by  diacriminaHon 
again^  or  in  favor  of  oateopath*. 
10-709. 


OVERFLOW. 


Liability  for.  and  protection  against^  Bee 

WAHiRS.  . 


OW1I8BSHIP. 

Of  proper^  insured,  see  Inbubancb. 


PABSXT  AHD  OUIU>. 
Im  camenl. 

Crtminal  resptmalbUity  of  parent  or 
ebUd  for  act  of  child  done  under  fear 
oft  or  ixmpwiaton  fry,  parewt*  to- 
1470  (caae  p,  140S), 

Adoptloa. 

KigM  of  preaumpUve  heir  to  ohjett  to 
adoption,   10-1090  (caae  p,  1010), 

Purpose  of  adoption  Btatntes.  16-1016. 
Sufficiency  of  substantial  compliance  with 

requirements  of  the  statute.  16-1016. 
Estoppel  to  deny  validity  of  adoption. 

16-1016. 


PABOI.  EVIDEirGE. 
See  Etidence. 


PARTIES. 


To  crime,  see  Criminal  Law. 
Plalstiffs. 

'Proper  party  to  "brino  action  on  property 
inauranee  policy  where  loaa  occurs 
after  the  death  of  the  inaured. 
10-818. 

XmterrentloB. 

Right  of  an  attorney  employed  upon  a 
contingent  fee  to  intervene  in  the  ac- 
tion to  protect  it.  l$-llfi9. 


Claim  Imrred  fty  limitation  a*  anbjoot  of 
oet-off  on  aetuement  of  partnerwkip 
meeoHnta,  10-881, 


PA8SIOH. 
Effect  0^  In  homicide  Mse,  see  HoHiaia. 


PATEHTB. 


For  paUie  lands,  see  Public  Lands. 

Sight  of  employer  to  patent  for  inven- 
tion of  employee.  10—1177. 

Employer'a  right  to  Iteenae  to  uae  <nven> 
Hon  of  employee.  10~1904. 

Effect  of  faihire  to  taka  oat  a  patent  for 

an  invention  on  owner's  right  to 
equitable  relief  against  persons 
wrongfully  disclosing  the  existence  of 
an  invention  in  violation  of  tmst  and 
confldenM.  16-1170. 


PAyURT. 


Is 


"MfifU"  a  wont  of  taeluafon  or  amta^ 
aion  where  one  has  until  a  certain 
daff  to  nutke  a  payment.  H^-llOO. 


PEOUiriABT  OORDITXOR. 

See  Financial  CtncDinoK. 


PEHAI.TIES. 


Ri^t  to  impose'  penalty  for  laraetlaiag 
chiropractic  without  a  license  iriiere 
statute  flxtng  the  qniUifleatiais  is  in- 
valid. 16-708. 


See  Wills. 


PER  CAPITA. 


PERJURY. 


Per^ry  as  to  phyaioal  condition  resHU> 
ing  from  injury  aa  ground  for  reHlaf 
from,  or  injuwMon  against,  a  iudo~ 
ment  far  permonml  Injurlma,  10—807 
(earn  p,  880) . 


PERSOWAIi  nrjtTRIES, 

To  servant,  see  Master  and  Servant, 
SufBciency  of  evidence  in  personal  ioiliity 
case  to  go  to  Jury,  see  Trial. 


Xtallo  ^pe  Imdioates  polmts  with  oaaotatlomi  Mvam  typ«>  palate  wlfkmt. 
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Effect  of  violation  of  law  hf  perBon  in- 
jnfed  on  ricrht  to  recover  for  the  in- 
jury, Bee  Violation  or  Law. 

In  general,  see  NfiGUCfiNCE. 

rraud  •r  perjury  aa  to  pAy«<c«l  condi- 
Uon  reauUfng  from  inyury  aa  ground 
for  r^ief  from  or  injuneUon  againti 
m  Sudommt  for  peraonM  H^wHem. 
19-^97  (case  p.  ase). 


Sale  pi,  mm  flftXA 


PEBSOKAI.  B^RESSHTATTTSI. 

See  EzBcnroBS  and  AouiNisnuTOBB. 


PEK  8TIBPBS. 


See  Wsxa. 

VHOTOORAraS. 

AdmieriUlity  in  evidence,  see  EnflmCK 


OoHgtituUonmUti/  of  eCotvte  preseribtng 
condition  of  pruetiaijtg  medtotw  or 
mtroent  om  affected  by  fuesUM  •/ 
diBcrimination    against  particular 

aehool  or  method.  19— TOO  (eaae  p. 
70a). 

Punitive  or  exemplary  damages  in  oaoe 
of  unauthortxed  mtrgteal  operatUnu 
I9~atsa. 

Privileged  eommnnieationB  to.  16-460. 

Power  of  courts  to  review  mles  and  ref- 
lations as  to  license  and  application 
for  leave  to  practise  the  healing  art. 
16-703. 

Discrimination  between  chiropractic  and 
other  methods  of  healing.  16-703. 

Beqoiring  applicant  for  license  to  prac* 
tise  ehiropractie  to  accompany  his 
application  with  letters  at  recom- 
mendation from  reputable  medical 
men  or  osteopaths.  16-703. 

Bii^t  to  impose  penalty  for  practising 
chiropractic  without  a  license  where 
statute  fixing  the  aoaliflcations  is  in- 
valid. ie-703. 


PI£ABniO. 


Defamatory  matter  in,  see  LiBXL  AND 

Slandeb. 

Jadcment  on  pleadlitgs. 

Necessi^  in  case  of  judgment  on  the 
pleadings  that  a  defense  to  which  no 
answer  was  made  be  taken  as  true  on 
appeal.  16-1430. 


AmendMemts. 

Amendment  as  affecttnc  HmitetiflB  of  ae- 
tiotts.  16-470. 

TlM  fer  Alias. 

Is  "wnlll"  u  word  of  inclusion  or  eawlM 
mion,  where  one  is  given  unUl  a  «sr> 
taindaiftommmpl^dlng.  lO-lOOS, 

Uselavmtl— ,  •* 

Bf  e«l  ^  ptmdtmtt  •»  HoM 
or  ewemplarir  Jawapes  fmr 
19-892, 

rt0ading  in  on  oeHon  to  hotd  tdoreAmiss- 
mm  liable  for  dmmage  to  or  iIusIsimi 
Mom  of  property  by  JMw. 

Complaint  in  actim  against  municipality 
for  misleading  contractor  for  pnUie 
woric  by  erroneous  spedfleatioiyi  of 
tlie  wonc  required  to  be  done.  1^ 

1126. 

What  mat  ho  pImUIW. 

By-law  of  insurance  company  rdied  m  as 

defense.  16-1390. 
Jostificatioii.  16-761. 

Oswo  MU. 

CUOm  barred  ky  IMtaftoit  ma  sutjeet  ef 
eresa  MIL  19-389, 


POLICE. 

Power  of  chief  of  poUoe  to  take  ajldai>tt 
OS   basis   for   tearrant   of  arrest. 


POUOa  FOWBB. 

See  Constitutional  Law. 


popuuTioir. 


Population  of  the  plue  as  element  In 
duty  <rf  railroad  to  maintain 
at  erosdiv.  16-1264. 


VOWJDJBM* 
See  EZFL0BION8  and  BZFLOBinB. 


POWEBS. 


Effect  of  marrUme  or  subsequent  Wrtfc 
of  ehttd  en  eaceroiee  of  po%oer  of  m^ 
iw<ntin«nt.    19-1970  (oaae  p.  1897}, 


PREFEBENOES. 


In  distribution  of  assets  of  insolvent  bank, 

see  Banks. 


Xlie 


^i^gh       eaek  eitattem  steads  for 


AXJU 
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[16  AJJa. 


PiefeTenee  of  veterans  under  civil  serriee 
Ivtn,  see  Givn.  Service. 


PBBJUDICB. 


bapeaehnient  of  witneu  for.  lee  Wiv- 

NBS8E8. 


PRFT.TmWABY  BXAMnrATXOlT. 

Of  criminal,  see  Criminal  Law. 


PREMimc. 


Praninm  psid  for  bonds,  aee  B<H9DB, 
For  inrarance,  see  Insuranob. 


VRESUMPnOKB. 


On  appeal,  aee  Appeal  and  Esmb. 
In  general,  see  Evidbncb. 


PBnf OIPAX.  AND  AOBHT, 

Bond  for  fidelity  of  agent,  see  BONDS. 

Bank  nndertaldng  to  teazwnit  money  to 
as  agent  of  the  Mideri 


{erson  at 


[6-186. 


p&nroiPAX.  AMD  smtsrr. 
Aa  to  bonds,  gmenlly,  see  Bonds; 


PBIORITT, 
In  usets  of  insolvent  bank,  see  Banks. 


Of    mechanics'  lien. 
Liens. 


Mbchanicb' 


PBTir  ATS  PARTS. 
If^ury  to,  oa  moyham.  20-4*00. 


P&IVATB 
FftOFBKTr. 


PROFITEERmO. 

OonaUtuttonality  of  rent  laws, 
(eaaes  pp.  iS2,  les). 


PBOHZBITZOV. 


Of  sale  of  intoxicating  liquors, 

TOXICA-nNG  Ll4U(»tS. 


IK- 


PBOOFS  OF  JJdWB, 
See  INSURANCBL 


PBOPEBTT. 


Definition  of  corporeal  i)ropert7.  16-607. 
Profession   or  occupation   as  property 

vrithin  protection  of  the  Gonwtatlon. 

16^08. 

Power  of  state  to  regnlate  tbe  nse  of 
private  prcperty.  16-162. 


PBOBTITXmOK. 

Honae  of,  aee  Dibohsklt  Hoosis; 


PBOZZKATB  GAVSB, 

Vailwre  of  railroad  company  to  fence 
tracfes  OS  proximate  cause  of  tminnf 
to  children.  16-94S. 

Proximate  cause  of  injury  tehere  tfwveU 
er,  finding  a  eroMing  obstructed  by 
a  tratut  goea  off  the  croaetng  in  an 
attempt  to  pose  aratmd  the  obetme- 

Liability  of  railroad  company  blocking  a 
highway  crossing  longer  than  al- 
lowed by  statute  for  injory  to  aato- 
mobile  colliding  with  the  train.  16- 
1102. 


pinuoATioir. 


Service  of  proceaa  1^,  aee  Wair  and 

PitOCiiSS. 


PBIVIKEOED  OOMMUinGATIONS. 

Evidence  of,  aee  EviDBNca. 

In  libel  case,  see  LiraL  and  Slandbb. 


PBOFE88ZOV. 


Profession  or  occupation  as  property 
within  the  protection  of  the  Gonstita- 
tion.  16-703. 


FUBUC  BVSniESS. 

Power  to  convert  private  business  into 
public  business  by  legislative  fiat. 
16-162. 


FUBUO  OONTBAOTS. 

See   Contracts;    Municipal  CospHtA- 

TI0N8;  PUBUC  IHPBOVEMENTS. 


XtaUe  type  ladleatee  poim4s  with  auotattomi  mnaa  type,  polmta  withevi. 
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PUBIJO  hepbotxmbztts. 
0«mtrm£ta. 

LiatHUty  of  munMpal  oorporaUon  to 

contractor  for  mistaJee  in  estimates 
prepared  by  former's  o/ftcera  or  em- 
ployees,   le—liai  (ease  p.  1130). 

Complaint  in  action  against  munieipality 
for  misleading  contractor  for  public 
work  by  erroneous  specifications  of 
the  work  required  to  be  done.  1^ 
1126. 

What  constitntes  waiver  by  contractor  of 
right  to  damages  for  being  misled  by 
the  advertisements  for  bids  as  to 
Quantity  of  work  to  be  done.  16-1126. 

A.**e"neBts. 

Validity  and  e/feet  of  condition  of  dedi- 
cation that  remaining  property  shall 
not  be  aubiect  to  asaesmnent  for  im- 
provementa,   10~-4ao  (ease  p.  498), 

Estoppel  or  wuver  as  to  validity  of  as- 
sessment 16-498. 


PUBUO  ntBTITUTIOm. 

What  employers  are  within  atatutea  re^ 
ulating  hours  of  labor  <n  puWe  <n* 
sUtMtiona,  10-643, 


PUBLIC 


Effect  of  fact  tiiat  part  of  the  described 
land  was  excluded  from  the  patent  to 
defeat  right  to  enforce  a  contract  for 
purchase  of  stock  within  specified 
time  after  issuance  of  patent  to  cer- 
tain described  land.  1&-1442. 

Validity  of  agreement  to  compensate  per- 
son who  gives  testimony  by  affidavit 
to  aid  in  securing  a  patent  for  land. 
16-1442. 


POBUG  SEBTIOE  OOHUSIIOXS. 

Review  by  courts,  of  acts  of,  see  Coums. 

Intent  in  creating  commission.  16-1214. 
Liberal  construction  of  powers.  16-1214. 
Power  of,  to  prevent  a  public  utility  from 

changing  it»  rates.  16-1214. 
Limitations  on  power  of  commission  to 

regulate  telephone  companies.  16- 

343. 


PUBLIC   8EBVI0B  COBPOBATIOK8. 

Powers  of  public  service  commission  over, 
generally,  see  PuBUC  Sbbvigs  Com* 

UISSXOKS. 
Bates. 

Bight  of  publio  aervioe  corporation  to 
change  rate  wMIe  another  rate  la 
undetermined.  10~1919  (case  p. 
191*) . 

Relation  of  rates  to  safety,  aecoramoda* 
tioD,  and  convenience.  16-1214. 

Power  of  public  serrioa  OQttunission  to 
prevent  change  of  rates.  16-1214. 

Necessity  of  ocerci^ng  carefully  govon- 
mental  control  oT  rates.  16-1214. 


FUllATlVli  DAMAGES. 


See  Dahaob. 


PURPOSE. 


Of  adoption  "statutes,  see  Parent  Am 
Child. 


QUAUFIOATIOBV. 


Of  electors,  see  EucrraNS. 
Of  jurors,  see  Juir. 


PUBLIC  MOKETS. 

Might  to  use  public  funds  to  carry  inaur- 
ance  for  public  ofUcera  or  employees, 
le-lOSO  (case  p.  1086), 


QDAVHIHO. 

Of  indictment,  see  Indictment,  bto. 


PUBUO  OITZ0EB8. 


See  Officers. 


PUBLIO  POUOT. 


As  affecting  contract,  see  CONTRACTS. 


QmETmO  TITLIi. 

See  Cloud  on  Titia 


&AZLBOAD8. 


As  carriers,  see  Carsiess. 

Rights  and  duties  of  railroad  cunpuy 

with  regard  to  its  employees,  see 

Master  and  Servant. 


The  is  eaeh  eltatioM  stands  tor  AXJt. 
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Ihify  o/  railroad  to  fence  traeiha  within 

Umita    of    muntoipalUy^  1^^3B 

(caae  p.  OSS) . 
Duty   of   railroad   to   fenoe   track  aa 

againat  ohUdren.    H^-9M  (caae  p, 

94iO}. 

Xajnylw  to  paraons  on  or  mamx  tracluk 
Dwty   of  ra<Zroii4   to   fonoe   tratOa  aa 

940), 

General  rale  as  to  treapaasers  or  licensees. 

16-1048. 

JM!g  to  keep  lookovt  for  persons  on  track. 

16-1048. 

Duty  to  g\v&  warning  signals  for  benefit 
(Ht  persons  on  track.  16-1048. 

bjwrioo  at  ovossiBss. 

JHity  and  UoMKCy  of  raOiroaA  oompany 
to  one  paaatng  around  train  which 
ia  hloching  oroa^ng.  1  054 
(oaaea  pp.  1002), 

Duty  of  railroad  company  to  maintain 
fiagwan  at  oroMlnff.  1^1973 
(caae  p.  1904) . 

Negligence  as  question  for  jury.  16-1264. 

FaUure  of  persons  in  charge  of  freight 
train  obstructing  crossing  to  station 
a  man  with  a  lantern  at  the  crossing 
to  warn  travelers  of  the  j^resenee  ca 
the  train.  16-1102. 

Liability  for  injury  to  an  automobile  col- 
liding with  a  train  obstructing  cross- 
ing at  night  where  the  injury  was 
caused  1^  the  freshly  oiled  condition 
of  the  road.  16-1102. 

Population  of  the  place  as  element  in  duty 
of  railroad  to  maintain  flagman  at 
erosaing.  16-1264.   

lajnrles  to  animals. 

Duty  of  raOroad  to  fence  trat^  within 
Umita  of  municipality,  10-^33 
(caae  p,  993), 


CmtaU^tionallty,  conatructionf  and  ef- 
fect of  statute  invalidating  atiputO' 
tiona  relieving  railroad  from  liabil- 
ity for  destruction  of  buildinga  att- 
(foted  on  ita  right  of  way.  16->904 
(caae  p.  94:9). 

Retroactive  effect  of  statute  as  to.  16- 
249. 

Oomtritatoxy  mocUcanaa* 

CamXrthutory  negligent  of  one  who  goea 
around  a  train  which  ia  ItlooTctng 
the  highway.  13^1037. 


BAIUtOAD  TABS. 

AppUoabiUty  to  railroad  yards  of  statute 
requiring  railroad  company  to  fence 
its  trades.  ie-9*S. 


Of  public  service  corporation  gcswrmUj, 
see  Public  Seryiob  CoRPoaanoNa. 


BEAI.  PBOPBBTT. 

Covenants  and  conditions  aa  to,  aee  Con- 

NANTS  AND  CONDITIONS. 

Deeds,  see  Deeds. 

Easement  in,  see  Easehekts. 

Life  estates  in,  see  Life  Tenants. 


BBOOBD8  AMD  RSCOBDnrO  ZAWS. 

Record  on  appeal,  see  Appeal  amd  Ekbok. 
Record  as  evidence  generally,  see  En- 

DKNCB. 

Secord  of  deed  or  contract  for  eonvey- 
anee  of  one  parcel  with  covenant  or 
aaaement  affecting  another  parcel 

I  owned  by  ffranlor  as  eoKStmoKiw  m»- 
Uoe  to  aubaeqwnt  punAoser  or  en- 
cumbrancer of  latter  >  parcel. 
19~1018  (eaaea  pp.  997,  1008). 

'Effect  of  failure  of  city  to  record  plat 
dedicating  to  it  a  right  of  way  for  a 
street  to  prevent  the  property  owners 
from  enforcing  the  conditiona  of  the 
dedicatiott.  16-498. 


BECOtrPMENT. 

See  Sbt-Opp  and  Codntebglahc 


BEDVOnOV. 

Of  damages,  see  Dauagks. 


BE-ENTBT. 


By  landlord,  see  Iahdlobd  Am  Tehant. 


BB-EXAMUTATXOH. 


Of  vitaesaea,  see  WmoESSis. 


BBOnTBAnOlf. 


Of  antoowbile,  see  AnroHOBixaB. 


BEJEOTIOM. 


Of  work  as  affecting  mechanic's  Hen, 
Mechanics'  Liens. 


Xtalle  typo  ladleates  polmta  wltb  auotatiomi  rmmum,  type,  polmts  wlthraft. 
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BSUOIOmi  BBUBF. 

ImpeM^meiU  of  dying  decUiraUon  »y 
proof  of  lack  of  religioua  belie/  6|f  . 
declarant.  (ease  p.  *00). 


BEKAIlTDBBlfEH. 

Id  general,  see  Lin  Tinahtb. 


BEMEDIE8. 


Conititntloiiality  of  statutes  aflectbiff,  see 

COMSTITDTIONAL  LaW. 


BENT. 

Xa  general,  see  Landlwd  and  Tenant. 


BEPETITION. 


UoMKty  of  one  responsible  for  original 
Ubel  or  slander  for  Us  repetition  by 
third  persons.  16-720  (case  p. 
71»)* 

Liability  of  one  repeating  a  slander. 
18-712. 


BEPLEvnr. 


Effect  of  garnishment  by  creditor  of  prop- 
wts  taken  from  prisoners  by  police 
<^Beials  to  defeat  replevin  suit  by  sub- 
sequent assignees  of  the  prisoners. 
16-873. 


BCPORTEBS. 

Court  reporter,  see  Court  REPOBTEEt, 



BEPOBTS. 


Besort  to  reports  of  committees  of  the 
House  and  Senate  to  ascertain  legis- 
lative intent  in  enactment  of  statute. 
16-196. 


BEPITTATIOX. 

Evldenea  of,  see  Etidencb. 


BE8EBVATIONB. 
In  deed,  see  Dssds. 


NOTES  AND  CASES. 

BBSIDBiroa. 

See  DoMiciL. 
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BE8  JUDICATA. 

See  Apfeu.  and  Brbob;  JUDomNT, 


BESPOXDEAT  SUPEBIOB. 

See  Uabtb  and  Sbtant. 

ei> 

BE8TOBATIOH. 

On  disafSrmance  of  infant's  contract. 
Infants. 


lUTAnrsB. 


in  administration  of  estate,  see  ElMV- 

T0B8  AND  ADHlNlSniATOitt. 


BBTBOAOnVB  LAWS. 

See  Statutbi. 


BIBVEBSIBLS  SBBOB. 

See  Appeal  and  Error. 


REVOCATIOH. 


Of  wills,  see  Wills. 


BIPABIAir  OWNBB* 

See  WATns. 


BISK. 

Insured  against,  see  Insurance. 


BOTAI.TIES. 


Bi^t  to,  under  oil  and  gas  lease. 
Mines. 


BULES  OF  DB0I8IOH. 

On  appeal,  see  Appeal  and  Ebrob. 


l^^l'j^A  Ik  eaoh  eltatleB  atamds  tvr  AX.B. 
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BAOJOBM.  SEGONDART  BOTOOTT. 

See  Sbuiem.  See  Boycott. 


BAI& 

In  general. 

Of  note,  see  Bills  and  Notes. 
Construction  of  contract  for,  see  Goh- 

TBACTS. 

For  taxes,  see  Taxes. 

Refusal  of  railroad  company  to  bill  lambs 
to  an  eastern  market  to  justify  buy- 
er's refusal  to  receive  the  lambs  when 
loaded  on  cars.  16-690. 


Delivery. 

Wha$  amounts   to   deUverv  f. 
l<hS97  (caae  p.  090), 


Q.  b. 


Warrantr. 

Measure  of  damages  for  breach,  see  Dam- 
ages. 

Limitation  of  time  for  action  for  breach, 
see  Limitation  op  Actions. 

Claim  barred  by  limUation  as  aubjeet  of 

aet-off  or  eoutUerelaim  in  aoUon  for 
breach  of  warranty.  10—380. 
Warrantiea  and  conditions  upon  sale  of 
seed,  nuraery  stock,  etc  lOSOB 
(earn  p.  SSO) . 

Instruction  as  to  what  will  constitute  a 
warranty  that  seed  is  tme  to  name. 
16-866. 


SAVIXaS  BANKS. 


See  Banks. 


SCHOOLS. 


Right  to  use  public  funds  to  oarrif  4naur' 
ance  for  teacKers,  10^1089  (case 
p.  1080)* 


SEAHEN. 

k*reference  of,  under  civil  service  laws,  see 

Crvflj  Service 
See  also  Soldiers  and  Sailors  Relief 

Act. 


SEOOVD  APFBAIb 

See  Apt^L  AND  Errob. 


SECBETS. 

Injunction  to  restrain  former  employees 
and  those  who  employ  them  from  cUa- 
closing  secret  process  pertaining  to 
the  tottaiex  employer's  business. 
16-1170. 


SEED. 

WarrtaUiM  and  conditions  on  mile  o/. 
10-^09  (case  p.  860), 


SBLF-OBnaNAnoir. 
See  Criminal  Law. 


SEZX-DEFENSE. 


In  homicide  case,  see  Homi^idb. 

Necessity  of  pleading,  in  civU  action  for 

assault.  16-761. 
As  defense  to  prosecatioa  im  mayhsu. 

16-949. 


SBHTBXOE) 

For. crime,  see  Criminal  Law. 


SEPABATIOir. 

Of  powers,  see  CoNSTrrunoNAL  Law. 


SERIOUS    ANDaWILFirL  WSCOH- 
DVOT. 

What  eonstitutea  serious  and  tvUful  mte- 
eonduct  of  employer  within  meaninff 
of  Worlanen's  OompeHsatfon  Act 
warranting  increased  campensationy 
or  aoUon  alt  low.  20-(K8O  fooM  «. 
911). 


SERVANT. 

See  Master  and  Servant. 


SERVICE. 

Of  process,  see  Writ  and  Fimkxss. 


Italic  type  Imdloatea  iMinta  wMSk  asBotatlami  mi 
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SET-OFF  AMD  OOUHTEBOLAIM, 
Ih  ■enwal. 

Claim  barred  by  UmUatUm  aa  aubject  of 
•et-ojf,  caunierclttim,  recoupment, 
or  eroM  Mil.  10—320  (oaaea  pp. 
SIS,  829). 

Setoff  or  recoupment  against  leaaor  as 
fftound  for  relief  againmt  forfetture 
of  lease  for  nonpayment  of  rent. 
10-444, 

Constrnction  of  statute  pennittiitg  eonn- 
terelaim  of  matters  connected  with  tha 
*^abject  of  the  action."  16-316. 

As  Bcolnst  Miisnee. 

Necessity  that  defense  of  set-ofF,  to  be 
available  to  a  debtor  as  against  an 
assignee  of  his  creditor,  should  have 
existed  as  a  present  right  when  the 
assignment  was  made.  16-1484. 

By  or  agalMst  daeadenVa  •statei. 

fiight  of  set-off  against  claim  of  distribn- 
tee,  see  Exkcutors  and  AoHUfiBnup 

TOBS. 

Bffeet  of  Imaolvmer. 

Right  of  eet-o/f  by  or  against  banJe  or 
trust  oott^Mfty  aa  affected  by  division 
of  Urn  businets  departments. 
10-1487  (case  p.  14S4). 


SFECIAZ.  JU&T. 


■EmaHEHT. 


Of  decedent's  estate,  see  EzBCDTms  ahd 
Administhators. 


BKEBMAE  IiAW. 

See  Monopoly  and  CoHBiNATxoNa. 


SIGKAXB. 


Duty  to  give,  to  persona  on  railroad  track, 
see 


SIAHSEB. 

See  LiBXL  AND  Slander. 


SOLDIERS. 


Preference  of,  under  civil  service  laws,  sea 
Givn.  Service. 


SOLDIERS    AND    SAILORS  RELIEF 
ACT. 

Validity  and  construction  of  provision 
in,  suxpendtng  operation  of  Statuts 
of  Limitations.  16-1337. 


See  JURT. 


SPECIAL  TAXATION. 

For  public  improvements,  see  Ftibuc  Ih- 

PBOVEBSENTS. 


SPECIAL  TERM. 

Of  court,  see  Courts. 


■pensthuft  trust. 

See  'DnTsrs. 


STATEMENT. 

On  appeal,  see  Appeal  and  Error. 


STATITTE  OF  LIKXTATIOira. 

Sea  LiHiTATK>N  OF  AonoN& 


STATUTES. 


Violation  of  statute  aa  proximate  cause  of 
injury,  see  Proximate  Cause. 

Time  of  taking  eifeet. 
When    Clayton   Act   became  effective. 
16-196. 

Validity. 

Validity  of  statutes  on  various  particular 
subjects,  see  those  subjects. 

Who  may  question  validity.   16-162, 1141. 
Validity^  as  question  for  Jury.  16-703. 
Ambiguity  or  uncertainty.  16-162. 

Judicial  examinatlomi  leglslatiTa 
Jonmali. 

Besort  to  reports  of  committees  of  the 
House  or  Senate  to  ascertain  legis- 
lative intention.  16-196. 

Gobi  Iv  Bstl  on. 

Besort  to  legislative  Journals,  see  supra. 

Construction  of  statutes  on  various  par- 
ticular subjects,  see  those  subjects. 

Meaning  of  word  "required"  in  statute 
requiring  automobilist  who  strikes  a 
person  to  carry  him  to  a  physician  for 
treatment  if  such  treatment  is  re- 
quired. 16-1420. 

—  gtriot  or  liberal  eoBstrnetioiL. 

Strict  construction  of  statute  providing 
for  substituted  service  of  process. 
16-1322. 
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—  adopted  atatntei. 

Construction  of  a  statute  by  the  courts 
of  the  state  where  it  was  enacted,  aft- 
er its  adoption  in  another  state. 
16-1102. 

—  retroipeetlTe  operation. 

Applicability  to  leases  existing  at  the  time 
of  its  passage  of  statute  making:  rail- 
road companies  liable  for  negligent 
destruction  by  fire  of  buildings  on 
their  rights  of  way,  notwithstanding 
provision  in  lease  or  contract  to  the 
contrary.  16-249. 


STENOGRAPHER. 


Court  reporter,  see  Court  Reportsu 


STIBPE>. 

Z>istrilmti<Hi  by.  under  will,  see  Wnxs. 


STORAGE. 

By  wanhousemtui,  tee  WARBHOUsnoiN. 


STRIKES. 


Injunction  against^  see.  Injunction. 

Effect  of  Clayton  Act  to  legalize  a  sympa- 
thetic strike  in  aid  of  secondary  boy- 
cott. 16-196. 


SUBCONTRACTORS. 

Lien  of,  see  Mechanics'  Lixhs. 


BUBSXIXUTIGN. 

Of  attorneys,  see  Attorneys. 


■nCOESSION  TAX. 


See  Taxes. 


SUICIDE. 

Of  insured,  see  Insurance. 


SUKMART  PUNI8BHBNT. 


SUNSTROKE. 

Reoovery  under  JFortemmn*a  Oompensa- 
tton  Att  for  *niury  from.  lU—iOaO. 


SURFACE  WATER, 


See  Waters. 


■UROEOm. 


See  PHmciANs  and  Sdsgbohs. 


TAXES. 

What  taxable. 

OH  and  gas  rtghta  or  prtvOe^a  aa  ind^ 
pendent  euhject  of  taxation,  or  aa 
tangible  property  for  purpoaee  of 
taxation,   lesiS  (eaae  p.  S07}, 

Aaaeaament. 

Assessment  of  transfer  tax.  see  infra. 

/«  **«nta"  a  %Bora  of  IneUuion  or  e3BeU»~ 
aion  where  aaaeeoment  books  are  re- 
quired to  be  kept  open  «imMI  a  eer~ 

tain  day.  16-1100. 
Inclusion  of  oil  and  gatt  rigKta  in  JbdnQ 
taxable    value    of    capital  etoelie. 
l6-a20  (earn  p.  007). 


Oil  and  rights  as  ecniMreal  prc^rty 
withm  meaning  ot  statute  as  to  ascer- 
tainment for  tax  purposes  of  amount 
of  capital  of  foreign  corporation  rep- 
resented by  property  in  the  state. 
16-607. 

Sale. 

Notice  of  sale  for  delinquent  taxes. 
16-316. 

Time  for  brining  aetitm  to  avoid  tax 
deed.  16-816. 

Sveeesiion  tax. 

Nature  of  tax  upon  transfer  «t  estate. 

16-660,  675,  686. 

Validity  of  estate  tax.  16-675. 

Federal  tax  as  interference  with  rights  of 
states  to  xegalate  descent  and  distri- 
bution. 16-660. 

Power  of  Congress  to  impose  succession 
tax  upon  that  portion  of  an  estate 
which  is  exacted  by  the  state  tor  its 
needs.  16-685. 

Power  of  state  to  prohibit  the  devolution 
of  property  so  as  to  leave  nothing 
upon  which  a  Federal  succession  tax 
can  be  imposed.  16-685. 


RigAit  to  inflict,  in  contempt  eas«,  see  Con-    — '■alffonalty. 

TEMPT.  Necessity  of  apportioniDS  tax.  16-666. 
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Bffect  of  inequalities  as  to  intestate  snc- 
ceasors  or  legatees  upon  validity  of 
tax  on  transfer  of  net  estates  of  dace- 
denta.  16Seo. 

Bight  to  discriminate  between  persons 
bearing  different  relations  to  the 
property  owner.  16-676. 

—  a  wiaent. 

DeOttetion  of  state  estate  or  mtoceaaUm 
tax  hefore  computing  FedenU  Tax. 
i-0—ff7^  (oaae  p,  geo). 

Deduction  of  Federal  estate  tax  before 
eomptUinff  state  tax.   10—702  (eases 

pp.  ess,  eso,  004). 

Time  for  determining  taxable  interest  or 
value  of  estate.   16-689,  694. 

Deduction  of  taxes  upon  real  estate  in  fix- 
ins*  value  of  the  estate.  16-689. 

Deduction  of  forei^  inheritance  or  suc- 
cession taxes  in  ftKing'  value  of  the 
estate  for  local  inheritance  tax. 
16-689,  694. 


TEETH. 

/niurv  to,  as  mayhem.  16-060. 


TEUiPHOlfES. 

In  ce&eral. 

Limitations  on  power  of  Commission  to 
legnlate  telephone  ecnnpanies.  16-348. 

Rates. 

Hight  of  telephone  eompanp  to  change 
rate  while  another  rate  is  undeter- 
mined. 16-1210. 

Begulations  as  to  rates  upon  requiring 
phyatoal  connection  of  telei^ione 
Unes.  16-363. 

Oonaeotiom  witk  of&w  eompulas. 

BeguUxHona  or  provietone  upon'reqatT' 
ing  physical  oonneetfon  of  telephone 
lines.    16-aSS  (case  p.  348), 

Review  by  courts  of  re&rulations  as  to. 
16-348. 

Right  of  legislatures  or  commissions  to 
order  the  connection  at  telephone  sra- 
terns.  16-848. 

Aj^lication  of  statute  reoniring  physical 
connections  to  be  made  between  tele- 
phone companies.  16-343. 


TENSEB, 

fa  "unm"  a  word  of  inclusion  or  exelu- 
Mon  where  one  has  until  a  certain 
day  to  make  a  tender.  10—ltOO. 


Of  court,  see  Courts. 
Of  ci&eef  see  OmcsBS. 


TSaTAKSMTAaT  OAPAOITT. 


See  Wills. 


THBBATI, 

Admlssibili^  of  evidence  of,  see  Bw- 

DKNGE. 

Dutjr  to  give  charge  on  the  law  of  threaU 
1°    <»nnection    with  self-defense. 


TIME. 

For  filing  bill  of  exceptions,  see  Appeal 

AND  ErROK. 

To  TRLtt!***™  ^I'ial,  see  New 

Time  for  giving  noOee  ef  aaddent  or 

mMletHg  proof  of  death  in  ease  of  dts. 

appearance    of    insured.  16~60O 

(case  p.  601 ) . 
Is  "imMI"  a  word  of  HicUteton  or  exiHu- 

•wm.    16-1004  (ease  p.  looo).  ■ 


TITLB. 

To  commercial  paper  placed  with  bank  fw 

collection,  see  Banks. 
Quieting  tiUe,  see  Cloud  on  Tttli. 
Of  insured,  see  Insukahcb. 

Title  to  commercial  paper  deposited  bw 
the  customer  of  a  banJe  to  his  ac- 
count.   16-1084  (case  p.  1079). 


TOBn. 

Conspiracy  to  commit,  see  Conspiracy. 
Injunction  against,  see  Injunction. 
Master's  liability  for,  see  Master  and 

SiatTANT. 

Pleading  as  to,  see  Pleasino. 


TBADB  BBOBBTA. 

See  SnatBTs. 


TBANSFEB  TAX. 


See  Taxbs. 
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TKAKSPOBTATIOK  ACT. 

TaUdity  and  conatnteUon  of  proviaUm 
iitt  Buapending  operation  of  Statuto 
of  ZtitaitaUonB.  ie-18»0. 


TBE8FA88. 


PuniHve  or  exemplary  damages  in  ease 
of  aa^ajtu  in  removing  treapcwMT. 
10-SS2. 


TREBPASSEBfl. 


Inju^  to,  on  or  near  railroad  trad^  tat 
Railboads. 


TBIAL. 

Hatters  as  to  jury,  see  Jurt. 
New  trial,  see  New  Tsial. 
Witnesses,  see  Witnessbb. 

Order  of  proof. 

Order  of  proving  matters  which  are  dis- 
tinct though  component  parts  of  a 
demand  or  a  defense.  16-1141. 

Permitting  introduction  of  defendant's 
confession  before  the  corpus  delicti  ia 
proved.  16-1141, 

Matters  tbat  maj  b«  ooniidered  by 
Jnry. 

In  awarding  punitive  damages  for  assault. 
16-761. 

In  deciding  upon  punishment  in  murder 
eases  where  statute  Jnry  ia  permit- 
ted to  recommend  imprisonment  for 
life.  16-1141. 

Sabmlttlne  oaie  o*  qneitloii  to  Jury 
generally. 

Prejudicial  error  as  to,  see  Af^al  and 
Ebrob. 

Svffleleney  of  eridenoe  to  go  to  Jwry. 

Right  to  send  to  jury  issue  supported  by 
the  testimony  of  accused  alone. 
16-949. 

Negligence;  fiersonal  injuries.  16—463. 
Qnestioaa  for  jury* 

Bight  to  exemplary  or  punitive  damagea 
for  assault  aa  question  for  jvry. 
ig-^28. 

Malice.  16-755. 

Validity  of  statute.  16-708. 

Right  to  punitive  damages.  16-181L 

V  tteKllgenoe. 

Question  for  jury  as  to  care  required  of 
railroad  company  toward  one  at- 
tempting  to  paaa  armtnd  a  train  ob- 
atructing  the  croaaing.  10^1064^ 


General  rule  as  to.   16-276,  1043. 

Question  whether  public  warehonsonan 
has  complied  with  his  duty  to  pro- 
vide fire-iighting  apparatus  for  pro- 
tection of  property  stored.  16-275. 

Question  for  jury  as  to  duty  to  maintain 
flagman  at  crossing.  16-1264. 

Contributory  negligence  as  at  all  times  a 
question  for  the  jury  under  Oklahoma 
Constitution.  16-1048. 

Initraotlou. 

Interpreting  instructions  in  reference  to 
material  facts  submitted  for  dedsitm. 

16-1383. 

Refusal  of  inatrnetionB  in  prosecution  for 
mayhem  upon  effect  mutual  com- 
bat. 16-949. 

Conflning  to  issues  or  proof.  16-949. 

Duty  to  give  charge  on  the  lav  of  threats 
in  connection  witii  self-defense. 
16-949. 

Refusal  of  instruction  as  to  right  of  one 
on  trial  for  mayhem  to  seek  hb  vic- 
tim for  an  explanation.  16-9^. 

—  OB  erldeaco  amd  facta. 

Prejudicial  error  in  giving.  16-100. 

—  oometnees. 

Instruction  as  to  punitive  damages  in  ac- 
tion for  assault  and  battcary.  16-761, 

768. 

Correctness  of  definition  of  malice  In 
action  for  assault.  16-765. 

Instruction  as  to  what  vdl\  constitute  a 
warranty  that  seed  is  true  to  name. 

16-856. 

Instruction  as  to  negligence  of  warehouse- 
man in  putting  in  charge  of  the  ware- 
house a  man  known  to  use  intozicatibis 
liquor  to  excess.  16-285. 

Instruction  on  manslaughter.  16-400. 

Instruction  as  to  effect  of  threats  as  justi- 
fying killinjr.  16-406. 

Verdlet. 

Review  of,  on  appeal,  see  Appeal  and 
Errob. 


TKOVEIt  AND  COITVEBSIOH. 

Appropriation  hy  carrier  for  its  own 

of  coal  or  other  commodity  ahippBd 
over  its  Una,  13-lBOS  feaae  p. 
1869), 


TBirSTEE  PBOCES8. 


See  Garnishment. 


TR1T8TEES. 


See  Trusts. 


TBUSTI. 

Trust  funds  fai  Insolvent  bank  generally, 

see  Banks. 
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Invention  made  by  emploifee  m  heid  M 
trust  )yr  tlia  employer.  10^1  IQS^ 

Trnsteea. 

Bi^t  <^  trustee  to  recover  the  fees  of  his 
attoraegr  in  litigation  between  life 
tenant  and  remainderman  u  to  the 
charging:  of  premiuma  on  investments, 

16-520. 

Shall  principal  or  income  pay  fees  of  trus- 
tee's attorney  in  preparing  annual 
accounts  and  in  representing  the 
trustee  in  litigation  between  the  life 
tenant  and  remainderman  as  to  who 
should  pay  the  premiums  upon  invest- 
ments. 16-^0. 

Bigkts  of  evedlterst  speadthvlft  trasta. 

Bight  of  tnietee  in  hanJcruptcy  aa  re- 
garda  property  held  in  tnut  for 
ftanierHpt.   m-OOa  (eaae  p.  C40>. 

Bight  of  creditor  to  reach  in  equity  in- 
come derived  from  trust  estate  by 
benc^ary  who  has  a  vested,  assign- 
able ecpeetant  interest.  16-646. 


TTItTKA  VIBES. 


As  to  municipal  contract,  see  Municipal 

CORPOBATIONS. 


VAGATIOll. 
Of  jodgment,  see  Judgiunt. 


VAIiUATIOK. 
Of  pn^erty  for  taxation,  see  T 


VABLUIOB. 


Between  pleading  and  proof,  sea  Eti- 

DSNC£. 


VBnXm  AMD  FUBOHAMEB. 

Covenants  between,  see  Covenants  and 

Conditions. 
Sale  of  homestead,  see  HoHiBTBAD. 
Sale  for  taxes,  see  Taxes. 


VXX1IB. 


Venue  of  crime  where  a  man  is  felonlous- 
stricken  down  in  one  county  and 
ies  as  a  result  thereof  in  another 
eoun^.  16-1141. 


mrOBBTAINTT    AND  IHDEFINITE- 
MESS. 

Uncertainty  of  sUtat^  16-162. 


mfOTJE  nraxDEKOB. 

Presumption  and  burden  of  pro(tf  as  to, 

see  Evidence. 
In  execution  of  will,  see  Wills. 


imxI'OBMITT. 


Of  license  tax,  see  LiCENSB. 

In  taxation  generally,  see  Tazk& 


Sea  Labor  Organizations. 


VSm  AND  OOCUFATIOK. 

Duty  of  lessors  who,  after  payment  of  rent 
by  the  lessee,  remain  in  possession,  to 
account  to  lessee  for  the  value  of  such 
use  and  occupation.  16-430. 


VBRBICT. 

Beview  of,  on  appeal,  see  Apfial  and 
Errob. 


VIOLATION  OF  £AW. 


As  pnndmate  cause  of  injury,  see  Proxi- 
BiATB  Cause. 

MWMlaughter  or  asaault  in  eonneeiion 
with  uae  of  automobile  in  violation 
of  law,  10-OlA  (caaea  pp.  90S, 
910). 

OMl  righta  and  UalHltttea  aa  affected  by 
failure  to  eomplj/  tcith  regulations  oa 
to  registration  of  automobile,  or  U* 
eenainff  of  operator.  10-^1X08  (caae 
p.  lloa). 

Necessity  that  violation  of  statute  be  the 
proximate  cause  of  an  accident  to 
render  the  violator  liable  for  the  in- 
jury. 16-1102. 


VOI^VNTABT  GOBCBAT. 

See  Mutual  Combat. 


TOTEBB  AND  BIXOTIONS. 

See  Elections. 
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WAITER. 

Of  Tights  by  accused,  see  Ckxhinal  Law. 
By  insurance  company,  see  Insurancb. 

Waiver  of  Itreach  of  tcarranty  upon  sale 
of  seed,  nursery  atocle,  etc.  10—806. 

Of  objection  to  assessment  for  public  im- 
proTement.  16-493. 

What  constitutes  waiver  by  contractor  of 
right  to  damages  for  being  misled  by 
the  advertisements  for  bids  as  to 
quanti^  of  work  to  be  done.  16-1126. 


WAS. 

V^idity  mill  0onatruoNott  of  twsr  Muiot- 
tnents  in  United  SttUea  auapendinff 
operation  of  Statute  of  XAmUtrnMona* 


WAREBOITSEBCEir. 

£toMUty  of  viareheueeman  for  damage 
to  or  deeArwAion  of  property  'by  fire. 
ie~SaO  (caae  p.  »7iS). 

Question  for  jury  as  to  whether  ware- 
houseman has  complied  witii  his  duty 
to   provide  fire-fighting  apparatus. 

16-276. 

Burden  of  proof  as  to  negligence.  16-27S. 

Effect  of  knowledge  of  customer  as  to  the 
fire-figfating  apparatus  provided  by 
warehouseman  on  the  latter's  duty  to 
protect  the  property.  16-275. 

Negligence  of  warehouseman  in  placing 
one  addicted  to  excessive  use  of  liquor 
in  charge  of  the  building.  16-275. 

Question  whether  warehouse  employee  en- 
tering building  after  it  had  been 
closed  for  the  day  was  acting  within 
the  scope  of  his  employment.  16-276. 


WARBANT. 

Fw  arrest,  see  Abrest. 


WARRAITTT. 
On  sale  of  personalty,  see  Sals. 


WATCHMAN. 

At  railroad  crossing,  see  Railroads. 

Ihtty  of  tpareihouaeman  to  employ  toatcA- 
man  to  protect  property  from  fire, 
ie-300. 


ORTS,  ANNOTATED.        [16  AJ^JL 

WATERS. 

Overflow. 

Bight  of  riparian  otcner  to  embatOc 
against  ftood  or  over/low  from 
Mream.    10-~e20  (caae  p.  OSa). 

Implied  eaaement  or  servitude  of  flowh. 
age  on  meverance  of  tract,  10—107^ 
(oaae  p.  1068) . 

Snrfaee  waters. 

Surface-water  theory  of  floods  as  affect- 
ing  right  of  riparian  owner  to  em- 
hanJe  against  flood  or  overflow  from, 
stremn.  lO-OSO, 


WEATHER. 

Recovery  under  Workmen's  OMnpeiua- 
Hon  Act  for  injury  or  death  due  to 
the  elements.  io-'1088. 


WIU'UUIESS. 

Effect  of  wilfulness  of  default  on  equit. 
able  relief  against  forfeiture  of  lease 
for  nonpaymera  of  rent.  1 0—4^7 
(ease  p.  4t20}. 

Wilfytl  miseor%duct  of  employer,  within 
meaning  of  Woricmen's  Compenaa^ 
tion  Act,  warranting  increased  com- 
pensation or  action  at  low. 
(ease  p.  Oil), 


WUX8. 

In  ceueral. 

Tax  on  gifts  by,  see  Taxes. 

Validity  of  will  as  affected  by  fact  that 
testatrix  and  beneficiaries  are  in- 
mates of  house  of  proetituUon. 
10-407  (caee  p.  MO). 

Parol  evidence  as  to.  16-1. 

Testimony  as  to  dreumstanees  sorroond- 

ing  testator  when  he  made  his  will. 

16-1. 

BeroeatioB. 

Effect  of  marriage  or  auhaequent  birth  of 
ch<Id  on  exercise  of  power  of  ap- 
pointment.  10—1070  (caae  p. 
1807) . 

Testamemtary  eapaeityt  udve  iaflw- 
anee. 

Epttepey  as  affwMng  tes*amiet^:ary  capa- 
city.   10-1418  (ease  p.  1419), 
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What  constitutes  testamentary  capacity, 

generally.  16-1412. 
Gflueral  rule  as  to  what  constitutes  nndua 

influence.  16-^60. 
Presumption  and  burden  of  proof  as  to 

undue  influence.  16-450. 
Sufficiency  oi  evidence  to  siiow  undue  in^ 

fluence.  1^-1412. 

Oomtest. 

Fact  that  one  who  agreed  to  support  an 
epileptic  for  life,  in  consideration  of  a 
will  m  the  former's  favor,  placed  the 
testator  in  an  institution  when  his 
malady  required  it,  after  complying 
with  the  agreement  for  five  years,  as 
ground  for  setttng  aside  the  will. 
16-1412. 

Incompetency  of  scrivener  of  will  to  testi- 
fy as  to  intention  of  testator.  16-8. 

OonstvaotloB  (oneval^. 
Giving  effect  to  every  woric  and  phmve. 
16-1. 

Ascertainment  of  Intention  of  testator  as 
paramount  rule  ia  oanBtracttrai  oi  a 
will.  16-8. 

Parol  evidence  as  to  testator's  intentioii. 

16-1. 

Incompetency  of  scrivener  of  will  to  tes- 
tify as  to  intention  of  testator.  16--8. 

DewtrlptloB  of  beneficiaries. 

Parol  evidence  as  to  meaning  fd  words 
'lawful  heirs."  16-1, 

Matnve  of  estate  «r  iKtevest  ereated. 

Tahina  per  MHrpem  or  per  mpttm  under 
tHII.  10-*ia  (eaam  pp.  1,  S), 


WITHDBAWJUb. 


Of  evidence  from  jury;  effect  to  cure  error 
in  admission.  16-712. 


WXTHESSEB. 


Admissibility  of  testimony  of,  in  former 
proceeding,  see  Evidence.  __ 
Priimeged  communications  to,  see  En- 

DKNCB. 

falidtty  of  oonU^et  to  tesMAf* 
(caae  p,  14^). 

Oompeteney. 

Competency  of  witnesses  on  probate  or 
contest  of  wills,  see  Wills. 


Abortion  a»  an  oifense  agaimt  other 
epouee  vttthin  etxcepHon  to  rule  re- 
lating to  eomp^encp  of  one  ao  wtt- 
neu  againet  other*  10—400  (eaam 
p.  494), 


Bviiaatlon. 

Be-examination 
l&-«62. 


of   finger-print  expert 


—  erosa-ezamlaatloa. 

Prejudicial  error  as  to,  see  Appbal  and 
Ebb(hl 

Evidence  of  offer  to  pay  a  stete's  witness 
for  giving  false  testimony  against  ac- 
cused as  competent  to  impeach  the 
witness,  where  no  foundation  has 
been  laid  by  cross-examination  to 
show  hostility  or  bias.  16-982. 

Error  in  permitting  accused  to  be  asked 
if  he  had  been  indicted  for  felony, 
where  he  unnecessarily  answered  that 
he  had  been  indicted  tox  misdemean- 
or. 16-949. 

Asking  witness  testifying  to  height  of 
mill  dam  if  he  had  not  heard  that  a 
certain  mark  indicated  tiie  height  at 
which  dams  eonld  be  maintained.  16- 
1068. 

—  prtTll  we. 

Who  can  claim  privilege  of  witness.  16- 

1260. 

bapeaoUMci   dlsoreditlBK;  eombora- 

tioa. 

Im/peacMng  or  dJaoredttln^  dying  deo- 
larattone.    10~411  (oases  pp.  4O0, 

4oa), 

Weeesattv  of  laiftng  foundation  for  evi- 
dence lowing  hias  or  prejudice  of 
witness,    10-084  (caee  p.  OSS), 

Prejudicial  error  in  admission  of  evidence 

to  impeach  witnesses.  16-243. 

Evidence  of  offer  to  pay  a  state's  witness 
for  giving  false  testimony  against 
accused  as  competent  to  impeach  the 
witness,  where  no  foundation  lias 
been  laid  by  cross-examination  to 
show  hostility  or  bias.  16-982. 

Corroboration  of  witnesses.  16-S23. 


WOMEN. 

Hours  of  labor  see  Master  and  Serv- 
ant. 

Puniiive  or  eacemplarv  damages  for  as- 
sault on  women.  10—848. 

Conferring  right  of  suffrage  upon  ufomen 
as  qualifying  them  as  jurors. 
10-1164  (cases  pp.  1184,  1141). 

Right  of  male  defendant  to  complain  that 
women  have  been  excluded  from  the 
jury.  16-1141. 
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Accident.  lG-601. 

Arising  out  of  the  employment.  16-116&. 
Concurrent  jurisdiction.  16-1220. 
Conspiracy.  16-196. 
Corporeal  property.  16-507. 
Counterclaim.   16-327  note. 
Dangerous  per  se.  16-256. 
Domicil  by  operation  of  law.  16-1286. 
Domicil  of  choice.  16-1286. 
Domicil  of  ori^n.  16-1286. 
Dying  declarations.  16-405. 
Easement   16-507, 1003. 
Elector.  1&-1134. 
Exemplary  damages.  16-778. 
Extraordinary  flood.    16-634  note. 
Factory.    16-639  note. 
Fair  trial.  16-1299. 
F.  O.  B.  1(^90. 
Foundling.  16-1027  note. 
Free  on  board.  16-590. 
Gross  negligence.   16-623  note. 
Guest.   16-1389  note. 
Habitual  drunkard.  16-276. 
Immediate.   16-609  note. 
In  the  course  of  tiie  emplosrment.  16- 
1166. 

Malice.  16-75S,  949. 
Manufacturer,  ie-633. 
Material  injury.  16-633  note. 
Mayhem.   1&-966  note. 
Mechanical.  16-533. 
Mercantile  establishment.   16-642  note. 
Ordinary  flood.    16-634  note. 
Police  power.  16-152. 
Principal  in  the  second  degree.  1&-1039. 
Proiferty.  16-507. 
•Punitory  damages.  16-778. 
Recoupment.    16-327  note. 
Secondary  boycott.   16-196,  222. 
Serious  and  wilful  misconduct.  16-620 
note. 

Serious  misconduct.  16-611. 
Set-off.    16-327  note. 
Shop.   16-642  note. 
Testamentary  capuity.  16-1412. 
Things  personal.  16-607. 
Things  real.  16-607. 
Torture.    16-872  note. 
Undue  influence.  16-450. 
Until.    16-1090;  16-1094  note. 
Wanton.   16-1320  note. 
Wilful  act   16-621  note;  16-949. 
Wound.   16-958  note. 


WOBKBCEH*S  OOHPEKSATXOX. 
In  seBeraL 

Applicabaity  of  general  atottite  of  Umi- 
tationm  to  action  or  iproceeding  muler 
Workmen'a      Compensation  Acts. 
(oaa»  p.  408). 


Injur-y    or    death    due    to  HemmOv. 

16-3038  (case  p.  1030). 
Injury  while  leaving  place  of  employ- 
ment  at  unueual  time  for  purpoaea 
not  connected  with  the  employment. 

se-iieg  (ease  p.  iies). 
Injury  to  employee  while  uelng  an  4n- 
strumeniallty  of  the  employer  for 
lienefflt  of  himself  or  third  person. 
10-1304  (oaeep.  1801). 

General  rule  as  to  when  injury  arises  oat 
of  the  employment  16-1036. 

Injury  to  an  employee  while  doing  work 
he  was  employed  to  perform  as  one 
received  in  the  couroe  of  his  empUv- 
ment  16-1036. 

Injury  to  onployee  when  h&  u  a  member 
of  a  voluntary  &re  dnpartment,  is 
hastening  from  tiie  plant  to  respond 
to  a  fire  alarm.  16-1166. 

Bstent  of  reeorery. 

Serious  and  wUful  miaeonduet  of  ent* 
ployer  tcarranUng  inereaaed  com- 
fienMtion,  or  acMon  at  law.  1^-090 
(oaae  p.  Oil). 

Power  of  legislature  to  confer  upon  indus- 
trial commission  authority  to  add  to 
the  amount  ororided  by  the  aebednle 
in  case  accident  is  caused  by  wilful 
misconduct  of  employer.  16--611. 

Definition  of  "serious  misconduct"  of  em- 
ployer which  will  render  Mm  liable 
for  extra  dftmages.  16-611. 

Statute  making  corporation  liable  in  ex- 
tra damages  for  injury  caused  hy  wil> 
ful  misconduct  of  executive  or  man- 
aging oflBcer.  16-611. 

Failure  of  employer  to  guard  rapidly  re- 
volving shaft  as  serious  miscondact 
rendering  him  liable  for  extra  dam- 
ages. 16-611. 


wovHDnra. 

Criminal  liability  for,  see  Mathhu. 


WBIT  AMB  PBOOESS. 

Strict  construction  of  statute  providing 
for  substituted  service  of  process. 
16-1322. 

Effect  of  Federal  statute  suspending 
operation  ef  Statute  of  Limitations  on 
statutory  provision  authorizing  serv- 
ice by  publication  xmder  certain  con- 
ditions. 16-1S22. 
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